Naciones Unidas

A/H RC/36/42

\yV’ \Y/ Asamblea General
g\ /4

Distr. general

5 de octubre de 2017
Espafiol

Original: inglés

Consejo de Derechos Humanos

36° periodo de sesiones

11 a 29 de septiembre de 2017

Temas 2 y 3 de la agenda

Informe anual del Alto Comisionado de las
Naciones Unidas para los Derechos Humanos
e informes de la Oficina del Alto Comisionado
y del Secretario General

Promocion y proteccién de todos los derechos
humanos, civiles, politicos, econémicos, sociales

y culturales, incluido el derecho al desarrollo

Informe sobre el compendio de principios, buenas
préacticas y politicas sobre una migracién segura,
ordenada y regular de conformidad con el derecho
internacional de los derechos humanos= =

Resumen

El Consejo de Derechos Humanos solicité al Alto Comisionado de las Naciones
Unidas para los Derechos Humanos que le presentara un informe acerca del compendio de
principios, buenas practicas y politicas sobre una migracién segura, ordenada y regular,
conforme al derecho internacional de los derechos humanos. El informe hace especial
referencia a las seis esferas tematicas en las que se centraron las consultas celebradas
durante el proceso preparatorio para la elaboracién de un pacto mundial sobre migracion.
Ofrece una recopilacion no exhaustiva de las normas legales y demas orientaciones
autorizadas, como observaciones generales e informes de los procedimientos especiales, los
compromisos conjuntos asumidos por los Estados mediante declaraciones y otros acuerdos,
asi como las directrices e instrumentos preparados por entidades de las Naciones Unidas y
otras organizaciones internacionales. Acompafia al informe un inventario de préacticas
prometedoras procedentes de todas las regiones.

El informe concluye con la recomendacién del Alto Comisionado de que el pacto
mundial debe, sobre todo, centrarse en los migrantes, basarse en los derechos humanos y
tener en cuenta la perspectiva de género. Ello facilitara la migracién segura, ordenada y
regular, garantizara la inclusién social, y asegurard una armonizacién con los objetivos
generales de la Agenda 2030 para el Desarrollo Sostenible de no dejar a nadie atras y de
Ilegar primero a los mas rezagados. EI marco internacional de derechos humanos representa
la base normativa sobre la que deberia elaborarse el pacto mundial para una migracion

**%

El anexo se distribuye tal y como se recibid.

Este documento se presenta con retraso debido a que la resolucién 35/17 del Consejo de Derechos
Humanos, en la que se establece el mandato del informe, fue aprobada después de la fecha limite para
la presentacion de los informes que serian examinados por el Consejo en su 37° periodo de sesiones.
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segura, ordenada y regular. Por otra parte, y para ser fieles a la promesa hecha en la
Declaracion de Nueva York para los Refugiados y los Migrantes, el pacto mundial deberia
procurar ante todo que la migracion se aborde desde la perspectiva de los derechos
humanos y se base en los principios de la universalidad, la indivisibilidad, la participacion,
la igualdad y la obligacién de rendir cuentas.
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Introduccion

1. En el parrafo 18 c) de la resolucion 35/17 sobre la proteccion de los derechos
humanos de los migrantes: el pacto mundial para una migracion segura, ordenada y regular,
aprobada el 22 de junio de 2017, el Consejo de Derechos Humanos pidié al Alto
Comisionado de las Naciones Unidas para los Derechos Humanos que le presentara, en su
36° periodo de sesiones, un informe acerca del compendio de principios, buenas practicas y
politicas sobre una migracién segura, ordenada y regular, conforme al derecho internacional
de los derechos humanos, en consulta con los Estados y otras partes interesadas, entre ellas
las organizaciones regionales y de la sociedad civil y las instituciones nacionales de
derechos humanos, y que transmitiera el informe a la Asamblea General en su
septuagésimo segundo periodo de sesiones.

2. En consecuencia, el 29 de junio de 2017, la Oficina del Alto Comisionado de las
Naciones Unidas para los Derechos Humanos (ACNUDH) envié una nota verbal a los
Estados Miembros y a las organizaciones intergubernamentales y organizaciones no
gubernamentales (ONG) en la que les solicitaba que facilitaran informacidn y opiniones. Se
hizo particular referencia a las seis esferas tematicas definidas en el marco del proceso
preparatorio del pacto mundial para una migracion segura, ordenada y regular. Se
recibieron comunicaciones de Estados, organizaciones intergubernamentales, ONG y
expertos a titulo individual®.

3. El presente informe tiene como objetivo proporcionar un compendio? de las normas
juridicas y demas orientaciones autorizadas, como las observaciones generales y los
informes de los 6rganos creados en virtud de tratados de derechos humanos de las Naciones
Unidas y los titulares de mandatos de los procedimientos especiales®, asi como las
directrices e instrumentos preparados por entidades de las Naciones Unidas y otras
organizaciones con mandatos pertinentes que estén en consonancia con el derecho
internacional de los derechos humanos y guarden relacién con el tema de la migracion
segura, ordenada y regular. Dadas las limitaciones de espacio y la amplitud del tema, sin
embargo, el compendio de principios que figura a continuacién por fuerza no es exhaustivo.
Por otra parte, aunque los principios estan divididos en seis esferas tematicas para facilitar
la consulta, muchos de ellos se referiran a mas de una esfera tematica. Asi pues, la
presentacion debe tomarse como una guia y no como una clasificacion definitiva. En un
anexo del presente informe se presenta un inventario de practicas prometedoras —tampoco
exhaustivo— con ejemplos extraidos de la practica y las politicas de los Estados,
autoridades locales, ONG y otras partes interesadas pertinentes*.
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Se recibieron comunicaciones escritas de Alemania, Argentina, Australia, el Canada, Chile,
Eslovenia, los Estados Unidos de América, Grecia, Kirguistan, Mali, México, Nueva Zelandia, la
Republica de Macedonia, Sri Lanka, Suecia, Suiza, Turquia y la Unién Europea. Todas las
comunicaciones pueden consultarse en la siguiente direccién www.ohchr.org/EN/Issues/Migration/
Pages/CompendiumOf Principles.aspx.

Suele entenderse que un compendio es una recoleccion de informacién concisa pero detallada sobre
un tema en particular o un breve resumen de un campo de conocimiento (véase www.merriam-
webster.com/dictionary/compendium).

La orientacion brindada por los érganos de tratados y los procedimientos especiales es autorizada por
varios motivos. Es juridicamente vinculante en la medida en que se basa en un derecho internacional
de los derechos humanos vinculante. Ademas, los 6rganos de tratados fueron creados y recibieron el
correspondiente mandato formalmente en virtud de las disposiciones del tratado encargados de
supervisar, mientras que los mandatos de los procedimientos especiales son creados y definidos por
los Estados a través del Consejo de Derechos Humanos. Ambos grupos de expertos se benefician de
la estrecha colaboracion que mantienen con los Estados en el sistema. Ademas, las recomendaciones
de los drganos de tratados y los titulares de mandatos de los procedimientos especiales adquieren
autoridad cuando las instituciones internacionales y las instituciones judiciales regionales los invocan.
Las contribuciones al presente informe realizadas por los profesores Elspeth Guild, Kees Groenendijk
y Stefanie Grant han puesto de relieve la importancia de garantizar que las “buenas practicas” tengan
bases juridicas sélidas, compatibles con el derecho internacional de los derechos humanos y de que


file:///C:/Users/Fletcher/Downloads/www.ohchr.org/EN/Issues/Migration/Pages/CompendiumOfPrinciples.aspx
file:///C:/Users/Fletcher/Downloads/www.ohchr.org/EN/Issues/Migration/Pages/CompendiumOfPrinciples.aspx
file:///C:/Users/Fletcher/Downloads/www.merriam-webster.com/dictionary/compendium
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Il1. Antecedentes

4, A todos los migrantes les corresponde el goce de todos los derechos humanos. En la
Declaracién de Nueva York para los Refugiados y los Migrantes, los Estados miembros
reiteraron que todos los migrantes son titulares de derechos, reafirmaron inequivocamente
los derechos humanos de todos los migrantes —independientemente de su condicion—y se
comprometieron con total claridad a proteger plenamente tales derechos (parr. 5).

5. Como demuestran distintas realidades en todo el mundo, la migracién puede ser una
experiencia positiva y fortalecedora para muchos migrantes y puede generar beneficios
econdmicos, sociales y culturales para ellos y sus comunidades, asi como para sus paises de
origen, de transito y de destino. Sin embargo, también es evidente que los migrantes pueden
caer en graves brechas de proteccién de los derechos humanos en las rutas migratorias y en
los paises de transito y de destino, principalmente debido a la falta de sistemas de
gobernanza migratoria basados en los derechos humanos en los planos local, nacional,
regional y mundial.

6. Al convertirse en partes en los tratados internacionales de derechos humanos, los
Estados asumen obligaciones en virtud del derecho internacional y se comprometen a
establecer medidas y leyes internas que incorporen esas obligacionesS. Como resultado de
ello es posible asimismo que existan consecuencias practicas para las autoridades
municipales y los gobiernos locales. Los Estados son también responsables por las
consecuencias en materia de derechos humanos de las acciones o la omision de actuar de
agentes privados, incluidas empresas, miembros de la sociedad civil y contratistas de
seguridad privados. EI marco internacional de derechos humanos establece claramente que,
para dar cumplimiento a esos derechos y defender el principio fundamental de no
discriminacion, los garantes deben tener en cuenta las circunstancias Unicas y particulares
de cada persona®.

7. Los nueve instrumentos internacionales fundamentales de derechos humanos que se
enumeran a continuacion brindan proteccion juridica a todas las personas, incluidos todos
los migrantes, independientemente de su condicién. Asi pues, los instrumentos
fundamentales afectan a todos los ambitos de la migracién y a todos los aspectos de la
migracion segura, ordenada y regular:

a) Convencién Internacional sobre la Eliminacion de Todas las Formas de
Discriminacion Racial (1965);

b) Pacto Internacional de Derechos Civiles y Politicos (1966);
C) Pacto Internacional de Derechos Econémicos, Sociales y Culturales (1966);

d) Convencién sobre la Eliminaciéon de Todas las Formas de Discriminacion
contra la Mujer (1979);

e) Convencién contra la Tortura y Otros Tratos 0 Penas Crueles, Inhumanos o
Degradantes (1984);

también cumplan el requisito de observar o superar las obligaciones existentes de los Estados en

materia de derechos humanos internacionales.
5 Los Estados asumen obligaciones y deberes en virtud del derecho internacional de respetar, proteger y
hacer valer los derechos humanos. La obligacion de respetar los derechos humanos significa que los
Estados deben abstenerse de interferir en el disfrute de estos derechos o bien de restringirlos. La
obligacion de proteger los derechos humanos se traduce en que los Estados deben proteger a personas
y grupos de los abusos de derechos humanos cometidos por terceros. La obligacion de hacer valer los
derechos humanos significa que los Estados deben adoptar medidas positivas para facilitar el disfrute
de esos derechos.
En el articulo 2 del Pacto Internacional de Derechos Civiles y Politicos se estipula claramente que,
con respecto a todos los derechos reconocidos en el Pacto, el garante suele ser el Estado en cuya
jurisdiccion se encuentra una persona. Dicho articulo obliga a los Estados a respetar los derechos
reconocidos en el Pacto y a velar por su disfrute por todas las personas que se encuentren en su
territorio y estén sujetas a su jurisdiccion, sin distincién alguna de raza, color, sexo, idioma, religion,
opiniodn politica o de otra indole, origen nacional o social, posicion econémica, nacimiento o
cualquier otra condici6n social.
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f) Convencién sobre los Derechos del Nifio (1989);

0) Convencién Internacional sobre la Proteccién de los Derechos de Todos los
Trabajadores Migratorios y de sus Familiares (1990);

h) Convencion Internacional para la Proteccion de Todas las Personas contra las
Desapariciones Forzadas (2006);

i) Convencidn sobre los Derechos de las Personas con Discapacidad (2006).

Promocion y proteccion de los derechos humanos de todos los
migrantes, atendiendo a todas las formas de discriminacion y
garantizando la cohesion social

8. Muchos migrantes, particularmente los que estan en situacion irregular, tienden a
vivir y trabajar en la clandestinidad, temen quejarse, sufren la negacion de derechos y
libertades que la mayoria de las personas dan por sentado, y son vulnerables de forma
desproporcionada a la discriminacion y la marginacién. En el marco del derecho
internacional, la entrada y estancia irregulares son cuestiones administrativas y no delitos,
por lo que deberian recibir la sancion correspondiente a tal naturaleza; no son, en si, delitos
contra las personas, los bienes o la seguridad nacional’. Sin perjuicio de la prerrogativa
soberana de las autoridades nacionales de decretar su deportacion, la mera presencia de
migrantes en su jurisdiccion les impone ciertas obligaciones, como la obligacion primordial
de reconocer su presencia y potestad de reclamar derechos?.

9. Los Estados miembros se han comprometido a luchar con todos los medios a su
alcance contra los abusos y la explotacion que sufre el incontable nimero de migrantes que
se encuentran en situacion vulnerable (Declaracién de Nueva York para los Refugiados y
los Migrantes, parr. 10). Puede entenderse que el concepto de “migrante que se encuentra
en situacion vulnerable” comprende una diversidad de factores que a menudo coinciden,
pueden coexistir simultdineamente y pueden influir unos en otros y exacerbarse
mutuamente. Las situaciones de vulnerabilidad pueden variar con el transcurso del tiempo
en funcién de la evolucién o modificacién de las circunstancias. EI Consejo de Derechos
Humanos ha expresado suma preocupacion por las situaciones y riesgos de particular
vulnerabilidad a que se enfrentan los migrantes, que pueden derivarse de los motivos por
los que abandonaron el pais de origen, las circunstancias con que se encuentran los
migrantes en transito, en las fronteras y en el lugar de destino, los aspectos especificos de la
identidad o circunstancia de una persona o una combinacién de esos factores®.

10.  Una importante medida que puede adoptarse para garantizar que las politicas de
migracion se basen en las normas de derechos humanos y, por tanto, apunten a asegurar la
proteccion de todas las personas en movimiento es la ratificacion y aplicacion efectiva de
todos los instrumentos internacionales y regionales de derechos humanos y las
convenciones y convenios conexos, asi como la reafirmacion en la teoria y en la practica de
la importancia fundamental de respetar, proteger y hacer valer los derechos humanos de
todos los migrantes.

11.  El marco juridico del derecho internacional de los derechos humanos y normas
relacionadas ofrece pautas de referencia autorizadas para formular compromisos
significativos y practicos para la accion. El derecho internacional representa el fundamento
sobre el que deberian basarse las politicas y practicas relativas a la migracion y los
migrantes, ofreciendo orientacion préactica a los Estados, y dotando a estos y a otras partes
interesadas, segun sea necesario, de las herramientas necesarias para que la gestion de la
migracion apunte a defender los derechos de todas las personas afectadas.

GE.17-17530

Véase la observacién general nim. 2 (2013) del Comité sobre los Trabajadores Migratorios, en
relacion con los derechos de los trabajadores migratorios en situacion irregular y de sus familiares,
parr. 24, y A/IHRC/20/24, parr. 13.

8 Véase E/C.12/2017/1, parr. 11.
9 Véase la resolucion 35/17 del Consejo de Derechos Humanos.
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12.  La Declaracion Universal de Derechos Humanos (1948) establece con total claridad
que “todos los seres humanos nacen libres e iguales en dignidad y derechos” (art. 1). La
Carta Internacional de Derechos Humanos, que consta de la Declaracién Universal de
Derechos Humanos, el Pacto Internacional de Derechos Civiles y Politicos y el Pacto
Internacional de Derechos Econémicos, Sociales y Culturales, hace una distincién entre los
nacionales y los no nacionales solo con respecto a dos derechos y, aun en ese caso, en
limitadas circunstancias?®.

Compendio de principios!!

Protocolo Facultativo del Pacto Internacional de Derechos Civiles y Politicos (1966)

Segundo Protocolo Facultativo del Pacto Internacional de Derechos Civiles y Politicos,
destinado a abolir la pena de muerte (1989)

Protocolo Facultativo de la Convencion sobre la Eliminacion de Todas las Formas de
Discriminacion contra la Mujer (1999)

Protocolo Facultativo de la Convencion sobre los Derechos del Nifio relativo a la
participacion de nifios en los conflictos armados (2000)

Protocolo Facultativo de la Convencion sobre los Derechos del Nifio relativo a la venta de
nifios, la prostitucién infantil y la utilizacién de nifios en la pornografia (2000)

Protocolo Facultativo de la Convencidn contra la Tortura y Otros Tratos o Penas Crueles,
Inhumanos o Degradantes (2002)

Protocolo Facultativo de la Convencion sobre los Derechos de las Personas con
Discapacidad (2006)

Protocolo Facultativo del Pacto Internacional de Derechos Econémicos, Sociales y
Culturales (2008)

Protocolo Facultativo de la Convencion sobre los Derechos del Nifio relativo a un
procedimiento de comunicaciones (2014)

Observacion general nim. 15 (1986) del Comité de Derechos Humanos, acerca de la
situacion de los extranjeros con arreglo al Pacto

Observacion general nim. 18 (1989) del Comité de Derechos Humanos, sobre la no
discriminacion

Recomendacion general nim. 30 (2004) del Comité para la Eliminacion de la
Discriminacion Racial, sobre la discriminacién contra los no ciudadanos

Recomendacion general nim. 32 (2009) del Comité para la Eliminacion de la
Discriminacion Racial, sobre el significado y alcance de las medidas especiales en la
Convencion

Recomendacion general ndm. 35 (2013) del Comité para la Eliminacion de la
Discriminacion Racial, sobre la lucha contra el discurso de odio racista

Observacion general ndm. 20 (2009) del Comité de Derechos Econémicos, Sociales y
Culturales, sobre la no discriminacién y los derechos econémicos, sociales y culturales

10

11

En el articulo 25 del Pacto Internacional de Derechos Civiles y Politicos, el derecho a votar y
participar en los asuntos publicos se reserva a los ciudadanos y, en el articulo 12, se reserva el
derecho a circular libremente en un pais a los extranjeros que se hallen legalmente en el territorio de
dicho pais. Sin embargo, en su observacion general nim. 15 (1986) acerca de la situacion de los
extranjeros con arreglo al Pacto, el Comité de Derechos Humanos sefialé que un extranjero puede
disfrutar de la proteccién del articulo 12 del Pacto, incluso respecto de cuestiones de ingreso o
residencia, por ejemplo, cuando se plantean consideraciones de no discriminacion, de prohibicién de
trato inhumano y de respeto de la vida de la familia (parr. 5).

Téngase en cuenta, ademas, que se aplican los nueve instrumentos internacionales fundamentales de
derechos humanos.

GE.17-17530
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Compendio de principios!!

Declaracion de la Comision de Derechos Econdémicos, Sociales y Culturales sobre las
obligaciones de los Estados con respecto a los refugiados y los migrantes en virtud del
Pacto Internacional de Derechos Econdmicos, Sociales y Culturales (E/C.12/2017/1)

Informe del Comité de los Derechos del Nifio acerca del dia de debate general sobre los
derechos del nifio en el contexto de la migracion internacional, celebrado en 2012 (2012)*2

Declaracion sobre los Derechos Humanos de los Individuos que no Son Nacionales del
Pais en que Viven (1985)

Programa de Accion de la Conferencia Internacional sobre la Poblacion y el Desarrollo
(1994)

Plataforma de Accién de la Cuarta Conferencia Mundial sobre la Mujer (1995)
Declaracion y Programa de Accion de Durban (2001)

Documento final de la Conferencia de Examen de Durban (2009)

Transformar nuestro mundo: la Agenda 2030 para el Desarrollo Sostenible (2015)
Declaracion de Nueva York para los Refugiados y los Migrantes (2016)

Principios y directrices basicos sobre el derecho de las victimas de violaciones manifiestas
de las normas internacionales de derechos humanos y de violaciones graves del derecho
internacional humanitario a interponer recursos y obtener reparaciones (2005)

Directrices para la determinacion del interés superior del nifio de la Oficina del Alto
Comisionado de las Naciones Unidas para los Refugiados (ACNUR) (2008)

Grupo Mundial sobre Migracién, Explotacion y abuso de los migrantes internacionales, en
particular aquellos en situacién irregular: un enfoque de derechos humanos (2013)

ACNUDH: The Economic, Social and Cultural Rights of Migrants in an Irregular
Situation (2014)

Informe del Secretario General: En condiciones de seguridad y dignidad: respuesta a los
grandes desplazamientos de refugiados y migrantes (A/70/59) (2017)

Informe del Relator Especial sobre los derechos humanos de los migrantes acerca de la
elaboracion de un pacto mundial para la migracion segura, ordenada y regular (A/71/285)
(2016)

Informe del Alto Comisionado de las Naciones Unidas para los Derechos Humanos sobre
la promocion y proteccion de los derechos humanos en el contexto de los grandes
desplazamientos de migrantes y refugiados (A/HRC/33/67) (2016)

Informe del Relator Especial sobre los derechos humanos de los migrantes acerca de una
agenda 2035 para facilitar la movilidad humana (A/HRC/35/25) (2017)

Informe del Representante Especial del Secretario General sobre la Migracién
(A/71/728) (2017)

Informe del Alto Comisionado de las Naciones Unidas para los Derechos Humanos acerca
de los principios y orientaciones practicas sobre la proteccion de los derechos humanos de
los migrantes en situaciones de vulnerabilidad (A/HRC/34/31) (2017)

Entidad de las Naciones Unidas para la Igualdad de Género y el Empoderamiento de las
Mujeres (ONU-Mujeres), Recomendaciones relativas a los derechos humanos de las
mujeres y el pacto mundial para una migracién segura, ordenada y regular (2017)

GE.17-17530
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Véase www.ohchr.org/Documents/HRBodies/CRC/Discussions/2012/DGD2012ReportAnd
Recommendations.pdf.
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Compendio de principios!!

Resolucion 9/5 del Consejo de Derechos Humanos sobre los derechos humanos de los
migrantes (2008)

Resolucion 15/16 del Consejo de Derechos Humanos sobre los derechos humanos de los
migrantes (2010)

Resolucion 18/21 del Consejo de Derechos Humanos sobre los derechos humanos de los
migrantes (2011)

Resolucion 20/3 del Consejo de Derechos Humanos sobre los derechos humanos de los
migrantes (2012)

Resolucion 23/20 del Consejo de Derechos Humanos sobre los derechos humanos de los
migrantes (2013)

Resolucién 32/14 del Consejo de Derechos Humanos sobre la proteccion de los derechos
humanos de los migrantes: reforzar la promocion y proteccion de los derechos humanos
de los migrantes, incluso en los grandes desplazamientos (2016)

Causas de la migracion

13. En el parrafo 1 de la Declaracion de Nueva York para los Refugiados y los
Migrantes, la Asamblea General reconoci6 que las causas de la migracion contemporanea
son multiples y con frecuencia estan relacionadas entre si. Si bien muchos migrantes se
trasladan voluntariamente y en condiciones de seguridad para buscar nuevas oportunidades
y estan en condiciones de desplazarse, vivir y trabajar con seguridad y dignidad, muchos
otros se ven forzados a desplazarse. Ademas de las persecuciones y conflictos, entre los
motivos que pueden empujar a los migrantes a abandonar su pais de origen se cuentan la
pobreza; la falta de acceso a derechos humanos fundamentales como la educacion, la salud,
la alimentacién, el agua y trabajo decente; la violencia; la desigualdad de género; la
separacion de la familia, y las amplias consecuencias de los desastres naturales, el cambio
climatico y la degradacién ambiental®3,

14.  Cabe recordar que la pobreza no es Gnicamente un problema econémico sino que se
trata de un fenémeno multidimensional que abarca la falta de ingresos y también de las
capacidades basicas para vivir dignamente, lo que se suma a la exclusion social; todo ello
atenta contra las posibilidades de ejercer o recuperar los derechos en el futuro previsible“.
Las estructuras subyacentes de discriminacion, exclusion y desigualdad, ademas de
problemas como la prevalencia de la violencia en la sociedad, son importantes causas de la
migracion, en particular de la migracién poco segura y precaria.

15.  La migracion también puede vincularse con desastres naturales repentinos, como
inundaciones y huracanes, asi como con fendmenos de evolucion lenta progresivos, como
la elevacion del nivel del mar, la degradacion de las tierras y los bosques, la pérdida de la
biodiversidad, y la desertificacion®®, situaciones que a menudo estan relacionadas con la
pobreza, la discriminacién y la mala gestion. Debe prestarse especial atencion a las causas

13

14

15

En la resolucion 35/17, el Consejo de Derechos Humanos tuvo presente que las politicas e iniciativas
sobre la cuestion de la migracidn deberian promover planteamientos integrales que tuvieran en cuenta
las causas y consecuencias del fenémeno, y reconocié que la pobreza, el subdesarrollo, la falta de
oportunidades, la mala gobernanza y los factores ambientales, las violaciones y abusos de los
derechos humanos, junto con la ausencia de paz y seguridad, y la prevencion y resolucién de los
conflictos son factores que generan corrientes de migracion.

Véase A/HRC/5/3, parr. 6. EI Comité de Derechos Econémicos, Sociales y Culturales definid la
pobreza como “una condicion humana que se caracteriza por la privacién continua o crénica de los
recursos, la capacidad, las opciones, la seguridad y el poder necesarios para disfrutar de un nivel de
vida adecuado y de otros derechos civiles, culturales, econémicos, politicos y sociales” (véase
E/C.12/2001/10, parr. 8). Véanse también los principios rectores sobre la extrema pobreza y los
derechos humanos.

Para una definicion de “fenémenos de evolucion lenta”, véase FCCC/TP/2012/7.
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de la migracion en el contexto de personas 0 grupos que estén expuestos a modalidades de
discriminacion concomitantes y persistentes.

16. En el parrafo 43 de la Declaracién de Nueva York para los Refugiados y los
Migrantes, los Estados Miembros afirmaron que la migracion debia ser una opcion y no una
necesidad. Los migrantes que se ven forzados a desplazarse por necesidad y no por su libre
eleccion estdn mas expuestos a sufrir otras violaciones de sus derechos humanos durante su
desplazamiento y al llegar a su destino. Las probabilidades de poder acceder a otras
opciones cuando la migracién no se concreta segln lo previsto son menores y, por tanto, es
mas probable que se desplacen en condiciones que no respeten la dignidad del ser humano.

Compendio de principios!®

Convencion Marco de las Naciones Unidas sobre el Cambio Climatico (1992)

Declaracion del Comité de Derechos Econdmicos, Sociales y Culturales sobre cuestiones
sustantivas que se plantean en la aplicacién del Pacto Internacional de Derechos
Econdmicos, Sociales y Culturales: la pobreza y el Pacto Internacional de Derechos
Econdmicos, Sociales y Culturales (E/C.12/2001/10)

Recomendacion general nim. 32 (2014) del Comité para la Eliminacion de la
Discriminacion contra la Mujer, sobre las dimensiones de género del estatuto de
refugiada, el asilo, la nacionalidad y la apatridia de las mujeres

Observacion general nim. 3 (2016) del Comité sobre los Derechos de las Personas con
Discapacidad, sobre las mujeres y las nifias con discapacidad

Declaracion Universal sobre la Erradicacion del Hambre y la Malnutricion (1974)

Declaracion y Programa de Accion de Copenhague sobre el Desarrollo Social y Programa
de Accién de la Cumbre Mundial sobre Desarrollo Social (1995)

Declaracion de Roma sobre la Seguridad Alimentaria Mundial (1996)
Declaracion de las Naciones Unidas sobre los Derechos de los Pueblos Indigenas (2007)
Marco de Sendai para la Reduccion del Riesgo de Desastres 2015-2030 (2015)

Iniciativa Migrantes en Paises en Situaciones de Crisis y sus Directrices para la Proteccion
de los Migrantes en Paises Afectados por Conflictos o Desastres Naturales (2016)

Iniciativa Nansen: Agenda para la Proteccion de las Personas Desplazadas a Traveés de
Fronteras en el Contexto de Desastres y Cambio Climatico (2015)

ACNUDH: Principios rectores sobre la extrema pobreza y los derechos humanos (2012)

Informe del Relator Especial sobre los derechos humanos de los migrantes, relativo a las
consecuencias del cambio climatico en la migracion (A/67/299) (2012)

Resolucion 35/20 del Consejo de Derechos Humanos sobre los derechos humanos y el
cambio climatico (2017)
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C. Mayor cooperacion internacional y gobernanza de la migracién
en las fronteras, durante el transito, al ingresar a un pais y con
respecto al retorno

17.  El desplazamiento de personas a través de las fronteras es una parte natural de la
experiencia humana y antecede a la creacion de las propias fronteras internacionales’. La
facilitacion, regulacion y gobernanza de esos desplazamientos supone un proceso complejo
de cooperacion entre paises tanto a nivel bilateral como multilateral, y en los ambitos
gubernamental y social®®. Las leyes y normas del marco internacional de derechos humanos
regulan las medidas adoptadas por los Estados en relacion con la migracion, y son una parte
integral de la gobernanza de la migracion. Establecen los pardmetros y las pautas de
referencia para todas las medidas de gobernanza de la migracion.

18.  Cuando los migrantes tratan de atravesar una frontera internacional o ingresar a un
pais dado es posible que se vean enfrentados a una serie de obstaculos que impiden el goce
de sus derechos humanos. El derecho internacional expone claramente que las fronteras no
son zonas de exclusion o de exencién de las obligaciones en materia de derechos humanos.
Por el contrario, los Estados asumen una funcién ain mayor de cuidar a los migrantes que
se encuentran en una situacion de vulnerabilidad en sus fronteras, y que necesitaran
intervenciones especificas para su proteccion. Sin embargo, a menudo no se realiza la
debida evaluacion individual ni remisién en las fronteras internacionales para detectar
situaciones de vulnerabilidad y necesidades de proteccion de los derechos humanos.

19.  Los migrantes en transito corren el riesgo de sufrir una serie de violaciones y abusos
de los derechos humanos, desde devoluciones y detenciones arbitrarias en las fronteras
hasta actos de violencia de parte de traficantes y guardias de fronteras y la denegacion del
acceso a servicios basicos, algunas veces incluso vitales. La detencion de migrantes en
situacion irregular estd aumentando en todo el mundo. Lejos de utilizarse como un Gltimo
recurso —como corresponderia a una medida que tiene efectos tan drésticos en la
persona—, la detencion administrativa es con frecuencia una medida habitual y, en algunos
casos, obligatoria, incluso cuando se trata de nifios.

20. Todas las devoluciones deben ser licitas. Los Estados tienen la obligacion de
garantizar que ninguna persona sea devuelta a un lugar donde pudiera correr el riesgo de ser
torturada u objeto de otras violaciones graves de los derechos humanos, como una
desaparicion forzada, formas graves de discriminacion e injerencia arbitraria en el derecho
a una familia y a la vida privada. El principio de no devolucién y la prohibicion de la
expulsion arbitraria o colectiva son pilares fundamentales del derecho internacional de los
derechos humanos y se aplican a todos los migrantes, independientemente de donde se
encuentren y sin importar su situacién migratoria. En este sentido, es importante asegurarse
de que los acuerdos de readmision se basen en principios de derechos humanos y sean
acordados y aplicados de manera transparente y responsable.

21.  Las devoluciones también deben ser sostenibles. Cuando se devuelve a los migrantes
a paises en donde se enfrentan a las mismas condiciones por las que se vieron obligados a
irse, no tendran nada por lo que retornar ni razén para quedarse. Por el contrario, hay una
gran probabilidad de que se repita la situacion de migracidon por medio de rutas cada vez
mas peligrosas y en condiciones cada vez mas arriesgadas por cuanto las personas buscan
cumplir sus derechos humanos y vivir una vida digna.

17 En la Declaracion de Nueva York para los Refugiados y los Migrantes se afirma que la humanidad ha
estado en movimiento desde los tiempos mas antiguos (parr. 1).

18 véase ACNUDH, Migration and human rights: improving human rights-based governance of
international migration (2013).
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Compendio de principios!®

Convencién de Viena sobre Relaciones Consulares (1963)
Convenio para Facilitar el Trafico Maritimo Internacional (1965)

Convenio Internacional para la Seguridad de la Vida Humana en el Mar, de 1974, en su
forma enmendada

Convenio Internacional sobre Busqueda y Salvamento Maritimos, de 1979, en su forma
enmendada

Convencion de las Naciones Unidas sobre el Derecho del Mar (1982)

Convencién sobre la Proteccion y Promocion de la Diversidad de las Expresiones
Culturales de la Organizacion de las Naciones Unidas para la Educacion, la Ciencia y la
Cultura (UNESCO) (2005)

Observacion general nim. 7 (1997) del Comité de Derechos Econdmicos, Sociales y
Culturales, sobre los desalojos forzosos

Observacion general nim. 27 (1999) del Comité de Derechos Humanaos, sobre la libertad
de circulacion

Observacion general nim. 31 (2004) del Comité de Derechos Humanos, sobre la indole de
la obligacion juridica general impuesta a los Estados partes en el Pacto

Observacion general nim. 35 (2004) del Comité de Derechos Humanos, sobre la libertad
y la seguridad personales

Deliberacion nim. 5 del Grupo de Trabajo sobre la Detencion Arbitraria, sobre la
situacion de los inmigrantes y los solicitantes de asilo (1999)

Deliberacion num. 9 del Grupo de Trabajo sobre la Detencién Arbitraria, acerca de la
definicion y el alcance de la privacion de libertad arbitraria en el derecho internacional
consuetudinario (2012)

Observacion general nim. 6 (2005) del Comité de Derechos del Nifio, sobre el trato de los
menores no acompariados y separados de su familia fuera de su pais de origen

Observacion general nim. 10 (2007) del Comité de Derechos del Nifio, sobre los derechos
del nifio en la justicia de menores

Reglas Minimas para el Tratamiento de los Reclusos (Reglas Nelson Mandela) (2015)

Reglas Minimas de las Naciones Unidas para la Administracion de la Justicia de Menores
(Reglas de Beijing) (1985)

Conjunto de Principios para la Proteccién de Todas las Personas Sometidas a Cualquier
Forma de Detencidn o Prision (1988)

Reglas de las Naciones Unidas para la Proteccion de los Menores Privados de Libertad
(1990)

Reglas de las Naciones Unidas para el Tratamiento de las Reclusas y Medidas No
Privativas de la Libertad para las Mujeres Delincuentes (Reglas de Bangkok) (2010)

Directrices de la Organizacion Maritima Internacional (OMI) sobre la Actuacion con las
Personas Rescatadas en el Mar (2004)
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Reglamento Sanitario Internacional de la Organizacién Mundial de la Salud (OMS)
(2005)

Principios basicos y directrices sobre los desalojos y el desplazamiento generados por el
desarrollo (2007)

Guia del Comité Permanente entre Organismos sobre salud mental y apoyo psicosocial en
emergencias humanitarias y catastrofes (2007)

Principios de la OMI relativos a los procedimientos administrativos para el desembarco de
personas rescatadas en el mar (2009)

Directrices del ACNUR sobre los criterios y estandares aplicables a la detencion de
solicitantes de asilo y las alternativas a la detencion (2012)

Organizacion Internacional para las Migraciones (OIM), Migration Crisis Operational
Framework (2012)

Informe del Relator Especial sobre los derechos humanos de los migrantes sobre la
gobernanza mundial de la migracién (A/68/283) (2013)

ACNUDH, Migration and human rights: improving human rights-based governance of
international migration (2013)

Proyecto de articulos sobre la expulsién de extranjeros, de la Comision de Derecho
Internacional (2014)

ACNUDH, Principios y Directrices Recomendados sobre los Derechos Humanos en las
Fronteras Internacionales (2014)

Principios y Directrices Basicos de las Naciones Unidas sobre los Recursos y
Procedimientos relacionados con el Derecho de Toda Persona Privada de Libertad a
Recurrir ante un Tribunal (2015)

Informe del ACNUDH sobre la situacién de los migrantes en transito (A/HRC/31/35)
(2016)

OIM, Marco de Gobernanza sobre la Migracién (2015)

Resolucién 11/9 del Consejo de Derechos Humanos sobre los derechos humanos de los
migrantes en los centros de detencién (2009)

Resolucién 29/2 del Consejo de Derechos Humanaos sobre la proteccion de los derechos
humanos de los migrantes: los migrantes en transito (2015)

Resolucién 35/17 del Consejo de Derechos Humanos sobre la proteccion de los derechos
humanos de los migrantes: el pacto mundial para una migracién segura, ordenada y
regular (2017)

Promocion de un nexo basado en los derechos humanos entre
el desarrollo sostenible y la migracion

22.  La Agenda 2030 para el Desarrollo Sostenible se basa inequivocamente en los
derechos humanos: en ella se declara explicitamente que toma como base la Carta de las
Naciones Unidas, la Declaracion Universal de Derechos Humanos, los tratados
internacionales de derechos humanos y otros instrumentos y se pide que su aplicacion sea
compatible con las obligaciones que incumben a los Estados en virtud del derecho
internacional, incluidas sus obligaciones en materia de derechos humanos. En la Agenda
2030 se prometié no dejar a nadie atrds y se comprometié a los Estados a llegar primero a
los mas rezagados. Asi pues, para liberar efectivamente el potencial de desarrollo de la
migracion resulta imperativo asegurar la promocion, proteccion y cumplimiento de los
derechos humanos de los migrantes, independientemente de su condicion. Es evidente que
ninguna sociedad puede desarrollar su verdadero potencial cuando existen barreras legales,
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sociales o politicas que impiden que sectores enteros de esa sociedad, como los migrantes,
contribuyan a lograr tal desarrollo.

23.  Si bien se reconoce cada vez, y se agradece, la contribucién esencial que aportan los
migrantes a las sociedades y las economias de los paises de origen, de transito y de destino,
es importante poner de relieve las peligrosas condiciones en las que muchos migrantes
obtienen el dinero que pueden enviar como remesas y hacer hincapié en que los migrantes
no pueden considerarse simplemente insumos o instrumentos para el desarrollo econdmico
de otras personas. Las estrategias de desarrollo deben velar por que los migrantes no se
vean aln mas marginados, desfavorecidos, excluidos o dejados atras. En ese contexto, es
importante asegurarse de que los migrantes —también aquellos que estan en una situacion
irregular— se incluyan en las estrategias y planes de accién nacionales sobre salud,
educacion, vivienda, empleo y no discriminacion. Se necesitan nuevas fuentes de
recopilacién de datos desglosados para medir y supervisar el progreso del desarrollo de
todos los migrantes.

Compendio de principios®

Convencién de la UNESCO relativa a la lucha contra las discriminaciones en la esfera de
la ensefianza (1960)

Observacion general nim. 4 (1991) del Comité de Derechos Econdmicos, Sociales y
Culturales, sobre el derecho a una vivienda adecuada

Observacion general nim. 13 (1999) del Comité de Derechos Econémicos, Sociales y
Culturales, sobre el derecho a la educacion

Observacion general nim. 12 (1999) del Comité de Derechos Econémicos, Sociales y
Culturales, sobre el derecho a una alimentacion adecuada

Observacion general nim. 14 (2000) del Comité de Derechos Econémicos, Sociales y
Culturales, sobre el derecho al disfrute del mas alto nivel posible de salud

Observacion general nim. 15 (2002) del Comité de Derechos Econdémicos, Sociales y
Culturales, sobre el derecho al agua

Observacion general nim. 19 (2007) del Comité de Derechos Econémicos, Sociales y
Culturales, sobre el derecho a la seguridad social

Observacion general nim. 7 (2005) del Comité de los Derechos del Nifio, sobre la
realizacion de los derechos del nifio en la primera infancia

Observacion general nim. 15 (2013) del Comité de los Derechos del Nifio, sobre el
derecho del nifio al disfrute del mas alto nivel posible de salud

Declaracion sobre el Derecho al Desarrollo (1986)

Documento final de la Conferencia de las Naciones Unidas sobre el Desarrollo Sostenible,
titulado “El futuro que queremos” (2012)

Agenda de Accion de Addis Abeba de la Tercera Conferencia Internacional sobre la
Financiacion para el Desarrollo (2015)

Declaracion de Quito sobre Ciudades y Asentamientos Humanos Sostenibles para Todos
(2016)

Recomendacion sobre la conservacion de los derechos en materia de seguridad social,
1983 (nUm. 167), de la Organizacién Internacional del Trabajo (OIT)

Recomendaciones sobre estadisticas de las migraciones internacionales, revision 1 (1998)
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Compendio de principios?®

Principios sobre la Restitucién de las Viviendas y el Patrimonio de los Refugiados y las
Personas Desplazadas (2005)

Principios y Recomendaciones Internacionales para Censos de Poblacion y Viviendas
(2008)

Cadigo de practicas mundial de la OMS sobre contratacién internacional de personal de
salud (2010)

Principios Rectores sobre las Empresas y los Derechos Humanos: Puesta en Préactica del
Marco de las Naciones Unidas para “Proteger, Respetar y Remediar” (2011)

ACNUDH, Indicadores de derechos humanos: guia para la medicién y la aplicacion
(2012)

Informe del Secretario General sobre la promocion y proteccién de los derechos humanos,
incluidos medios para promover los derechos humanos de los migrantes (A/68/292)
(2013)

Resolucién 26/21 del Consejo de Derechos Humanos sobre la promocion del derecho de
los migrantes al disfrute del mas alto nivel posible de salud fisica y mental (2014)

Trafico ilicito de migrantes, trata de personas y formas
contemporaneas de la esclavitud

24.  Las medidas cada vez mas mas restrictivas que se aplican a la migracion y la
gobernanza de las fronteras, sumadas a la falta de canales accesibles para una migracién
segura y regular pueden crear condiciones o actuar como un incentivo para que los
migrantes adopten rutas mas peligrosas y recurran a traficantes de personas para que los
ayuden con el viaje, la vivienda, el empleo y otros asuntos.

25.  El tréfico ilicito de migrantes, visto desde la perspectiva de los derechos humanos,
no constituye en si una violacion de los derechos humanos y puede en algunas
circunstancias constituir la prestacion relativamente neutral de un servicio. En algunos
casos, el tréfico ilicito puede proporcionar los medios necesarios por los que los migrantes
son capaces de desplazarse de un punto a otro, muchas veces para escapar de situaciones de
violacion de los derechos humanos; el tréfico ilicito a menudo estd sumamente arraigado en
las economias y estrategias de subsistencia locales. En otros casos, sin embargo, la
intencion de los traficantes es claramente extorsionar, agredir, abusar y robar a los
migrantes, funcionando incluso algunos de ellos como parte de estructuras delictivas
organizadas. Los migrantes que han recurrido a los traficantes suelen tener pocas opciones
en cuanto a cémo se desplazan —sobre todo cuando son pobres y estan marginados— y
corren un riesgo desproporcionado de ser objeto de abuso y de explotacion por parte de los
traficantes, asi como de las autoridades fronterizas y otros agentes.

26.  Entre las medidas eficaces y basadas en los derechos humanos que pueden adoptarse
para combatir la trata de personas y el trafico ilicito de migrantes cabria mencionar el
establecimiento de mecanismos nacionales de remision que permitan identificar, asistir y
proteger a las victimas —y que tengan en cuenta la perspectiva de género y las necesidades
especiales de los nifios— a fin de detectar los casos de trata de personas y de migrantes en
situaciones vulnerables y facilitar indicaciones acerca del riesgo que supone la trata y otras
violaciones de los derechos humanos en todos los lugares donde hay migrantes, incluidos
los centros de acogida y de detencion administrativa, asi como otros asentamientos
formales e informales.

27.  Debe prestarse atencidn a los efectos en los derechos humanos de las medidas para
contrarrestar el trafico ilicito y las intervenciones para combatir la trata de modo que los
migrantes no queden en una situacién de mayor vulnerabilidad adn. En este contexto, cabe
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preocuparse por medidas que intercepten de manera peligrosa a los migrantes, por las
fronteras muy militarizadas, y por métodos de vigilancia y recoleccion de informacion
invasivos, asi como por la imposicion de sanciones desproporcionadas a los traficantes o la
criminalizacion de las personas que ayudan a los migrantes por razones humanitarias.

Compendio de principios?

Convenio de la OIT sobre el Trabajo Forzoso, 1930 (nam. 29);
Convenio de la OIT relativo a la Abolicién del Trabajo Forzoso, 1957 (nim. 105)
Convenio de la OIT sobre las Peores Formas de Trabajo Infantil, 1999 (ndm. 182)

Convencion de las Naciones Unidas contra la Delincuencia Organizada Transnacional
(2000)

Protocolo para Prevenir, Reprimir y Sancionar la Trata de Personas, Especialmente
Mujeres y Nifios, que complementa la Convencidn de las Naciones Unidas contra la
Delincuencia Organizada Transnacional (2000)

Protocolo contra el Tréfico llicito de Migrantes por Tierra, Mar y Aire, que complementa
la Convencidn de las Naciones Unidas contra la Delincuencia Organizada Transnacional
(2000)

Protocolo de 2014 relativo al Convenio sobre el Trabajo Forzoso, 1930, de la OIT

Recomendacion general ndm. 19 (1992) del Comité para Eliminacion de la
Discriminacion contra la Mujer, sobre la violencia contra la mujer

Recomendacion general nim. 33 (2015) del Comité para Eliminacion de la
Discriminacion contra la Mujer, sobre el acceso de las mujeres a la justicia

Observacion general nim. 20 (2016) del Comité de los Derechos del Nifio, sobre la
efectividad de los derechos del nifio durante la adolescencia

Observacion general nim. 22 (2016) del Comité de Derechos Econémicos, Sociales y
Culturales, sobre el derecho a la salud sexual y reproductiva

Declaracion sobre los Principios Fundamentales de Justicia para las Victimas de Delitos y
del Abuso de Poder (1985)

Declaracion de Salvador sobre Estrategias Amplias ante Problemas Globales: los Sistemas
de Prevencion del Delito y Justicia Penal y su Desarrollo en un Mundo en Evolucion
(2010)

Plan de Accion Mundial de las Naciones Unidas para Combatir la Trata de Personas
(2010)

Declaracion politica sobre la aplicacién del Plan de Accion Mundial de las Naciones
Unidas para Combatir la Trata de Personas (2017)

ACNUDH, Recommended Principles and Guidelines on Human Rights and Human
Trafficking (2002)

Manual para la investigacion y documentacidn eficaces de la tortura y otros tratos o penas
crueles, inhumanos o degradantes (Protocolo de Estambul) (2004)

UNICEF, Directrices sobre la Proteccion de los Nifios Victimas de la Trata (2006)
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Compendio de principios?

Oficina de las Naciones Unidas contra la Droga y el Delito (UNODC), Marco
Internacional de Accion para la Aplicacion del Protocolo contra la Trata de Personas
(2009)

UNODC, Ley Modelo contra la Trata de Personas (2009)
UNODC, Ley Modelo contra el Trafico llicito de Migrantes (2010)

UNODC, Marco de Accién Internacional para la Aplicacion del Protocolo contra el
Tréfico llicito de Migrantes (2011)

UNODC, documento tematico sobre la corrupcion y el tréfico ilicito de migrantes (2013)

ACNUR, Directrices sobre la proteccion temporal o las modalidades de estancia temporal
(2014)

Informe de la Relatora Especial sobre la trata de personas, especialmente mujeres y nifios
(A/HRC/29/38) (2015)

Informe del Relator Especial sobre los derechos humanos de los migrantes
(A/HRC/29/36) (2015)

Informe de la Relatora Especial sobre la trata de personas, especialmente mujeres y nifios
(A/HRC/32/41 y Corr.1) (2016)

Grupo Interinstitucional de Coordinacion contra la Trata de Personas: Conjunto de
herramientas para orientar el disefio y la evaluacion de los programas de lucha contra la
trata (2016)

Grupo Interinstitucional de Coordinacion contra la Trata de Personas: documento tematico
sobre la facilitacion de remedios efectivos para las victimas de la trata de personas (2016)

UNODC, documento tematico sobre el concepto de “beneficio financiero u otro beneficio
de orden material” en el Protocolo contra el Trafico llicito de Migrantes (2017)

Resolucién del Consejo de Derechos Humanos sobre los derechos de los migrantes: la
migracion y los derechos humanos del nifio (2009)

Resolucién del Consejo de Derechos Humanos sobre los nifios y adolescentes migrantes
no acompafados y los derechos humanos (2015)

Resolucién del Consejo de Derechos Humanos sobre los nifios y adolescentes migrantes
no acompafados y los derechos humanos (2016)

Promocién del trabajo decente y la movilidad laboral

28.  Ya sea que los migrantes se desplacen fundamentalmente para buscar un trabajo
decente 0 no, no cabe duda de que la gran mayoria de ellos estan vinculados al mundo del
trabajo. Las estimaciones indican que mas del 70% de todos los migrantes internacionales
son trabajadores migrantes.

29.  Los trabajadores migrantes en todo el mundo, en particular los que se encuentran en
situacion irregular, sufren distintos tipos de abuso y explotacion. Es posible que los sectores
en los que muchos de ellos trabajan, como la construccion, la agricultura, la elaboracién de
alimentos y la pesca, el trabajo doméstico y el cuidado de personas, no estén regulados ni
brinden proteccion. La proteccion de todos los trabajadores contra la explotacion y los
abusos es un componente fundamental de los derechos humanos relacionados con el
trabajo, especialmente en situaciones de vulnerabilidad y de grandes desequilibrios de

GE.17-17530



A/HRC/36/42

poder entre trabajadores y empleadores. El derecho internacional de los derechos humanos
y el derecho internacional del trabajo coinciden en ese punto?.

30.  Los migrantes suelen enfrentarse a una serie de barreras para acceder a la justicia, a
saber, tribunales y cortes nacionales, asi como a mecanismos de seguimiento y reclamacion.
Entre las barreras que pueden interponérseles cabe mencionar la falta de dominio del
idioma local, informacion limitada sobre sus derechos y medios de reparacion, las
amenazas y la intimidacion por parte de los empleadores, la fragmentacion de distintos
derechos entre varios mecanismos judiciales y extrajudiciales, la falta de acceso a un
abogado competente o a un intérprete y la falta de asistencia letrada.

Compendio de principios®

Convenio de la OIT sobre la Igualdad de Trato (Accidentes del Trabajo), 1925 (ndm. 19)
Convenio de la OIT sobre la Inspeccion del Trabajo, 1947 (nim. 81)

Convenio de la OIT sobre la Libertad Sindical y la Proteccion del Derecho de Sindicacién,
1948 (ndm. 87)

Convenio de la OIT sobre el Derecho de Sindicacion y de Negociacién Colectiva, 1949
(ndm. 98)

Convenio de la OIT sobre los Trabajadores Migrantes (Revisado), 1949 (nam. 97)
Convenio de la OIT sobre la Igualdad de Remuneracién, 1951 (nim. 100)
Convenio de la OIT sobre la Discriminacion (Empleo y Ocupacién), 1958 (nam. 111)

Convenio de la OIT sobre los Trabajadores Migrantes (Disposiciones Complementarias),
1975 (ndm. 143)

Convenio de la OIT sobre la Edad Minima, 1973 (nim. 138)
Convenio de la OIT sobre las Agencias de Empleo Privadas, 1997 (nim. 181)

Convenio de la OIT sobre las Trabajadoras y los Trabajadores Domésticos, 2011
(ndm. 189)

Recomendacion de la OIT sobre los trabajadores migrantes (revisada), 1949 (nim. 86)

Recomendacion general ndm. 26 (2008) del Comité para Eliminacion de la
Discriminacion contra la Mujer, sobre las trabajadoras migratorias

Observacion general nim. 1 (2011) del Comité de Proteccién de los Derechos de Todos
los Trabajadores Migratorios y de sus Familiares, sobre los trabajadores domésticos
migratorios

Observacion general nim. 2 (2013) del Comité de Proteccion de los Derechos de Todos
los Trabajadores Migratorios y de sus Familiares, sobre los derechos de los trabajadores
migratorios en situacion irregular y de sus familiares

Observacion general nim. 23 (2016) del Comité de Derechos Econémicos, Sociales y
Culturales, sobre el derecho a condiciones de trabajo equitativas y satisfactorias

Declaracion de la OIT relativa a los principios y derechos fundamentales en el trabajo
(1998)

Marco multilateral de la OIT para las migraciones laborales: Principios y directrices no
vinculantes para un enfoque de las migraciones laborales basado en los derechos (2006)
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Véase E/2010/89, parr. 51.
Téngase en cuenta, ademas, que se aplican los nueve instrumentos internacionales fundamentales de
derechos humanos.
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Compendio de principios®

Informe del Relator Especial sobre los derechos humanos de los migrantes sobre la
explotacion laboral de los migrantes (A/JHRC/26/35) (2014)

Informe del Relator Especial sobre los derechos humanos de los migrantes sobre las
repercusiones de las practicas de contratacion en los derechos humanos de los migrantes
(A/70/310) (2015)

Informe del Secretario General sobre la promocion y proteccion de los derechos humanos,
incluidos medios para promover los derechos humanos de los migrantes (A/70/259)
(2015)

Informe del Alto Comisionado de las Naciones Unidas para los Derechos Humanos sobre
la efectividad del derecho al trabajo (A/HRC/31/32) (2015)

ACNUDH, Behind Closed Doors: Protecting and Promoting the Human Rights of Migrant
Domestic Workers in an Irregular Situation (2015)

Principios generales y directrices practicas de la OIT para una contratacién equitativa
(2016)

Informe del Relator Especial sobre los derechos humanos de los migrantes acerca de los
efectos de los acuerdos comerciales bilaterales y multilaterales en los derechos humanos
de los migrantes (A/HRC/32/40) (2016)

OIM, Sistema Internacional de Integridad en la Contratacion: la norma IRIS (2017)

Conclusion y recomendaciones

Conclusién

31. En la Declaracién del Dialogo de Alto Nivel sobre la Migracién Internacional y
el Desarrollo (2013), la Asamblea General decidié trabajar en pro de un programa
eficaz e inclusivo sobre la migracién internacional y velar por que la migracion fuese
segura, ordenada y regular, con pleno respeto de los derechos humanos (parrs. 3y 5).
En la Declaracion de Nueva York para los Refugiados y los Migrantes y la Agenda de
Desarrollo Sostenible para 2030, los Estados miembros expresaron asimismo su
intencion de facilitar la migracion segura, regular y ordenada, asi como
“responsable”.

32.  Desde una perspectiva de derechos humanos, es importante garantizar que al
intentar definir lo que constituiria una migracion “segura, regular y ordenada” la
atencion se centre en los derechos y circunstancias del ser humano, esto es, el
migrante. La gobernanza “ordenada” de la migracion, por ejemplo, deberia referirse
idealmente a medidas de migracion —las relativas al ingreso, la salida y el retorno—
gue no sean discriminatorias en cuanto a su propdsito y sus efectos, y que brinden
previsibilidad a los migrantes y los Estados a fin de ofrecer proteccion ante respuestas
de politica de migracion arbitrarias o ilegales. La caracteristica del término
“ordenada” no deberia apuntar meramente a que sea un sinénimo de control y
prevencion de la circulacion, a falta de un analisis integral de las rutas y los contextos
de migracién y de las circunstancias particulares y necesidades en materia de
proteccion de las personas que se estan desplazando. Es méas probable que la
migracién que se produce por medio de canales autorizados de migracién “regular” y
con pleno respeto del Estado de derecho promueva y proteja los derechos humanos de
los migrantes; es por ello que se alienta a los Estados a cooperar para establecer
canales migratorios accesibles y regulares que tengan en cuenta las necesidades de las
economias y las sociedades?. En el analisis final, el pacto mundial deberia procurar

24

En la Convencidn Internacional sobre la Proteccion de los Derechos de Todos los Trabajadores
Migratorios y de sus Familiares, los Estados partes tienen presente que los problemas humanos que
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sobre todo garantizar que la migracion sea “segura” para los migrantes,
independientemente de su condicion, y para las comunidades que dejan detras y
aquellas a las que arriban, asi como las de transito. En este contexto, por “seguridad”
se entenderia no solo la seguridad fisica sino de manera més general la proliferacion
de un entorno en el que la dignidad y los derechos humanos se respetan, se protegen y
se hacen realidad.

33.  Un pacto mundial centrado ante todo en los migrantes, basado en los derechos
humanos y que tenga en cuenta la perspectiva de género garantizara la inclusion
social y asegurard una armonizacion con los objetivos generales de la Agenda 2030
para el Desarrollo Sostenible de no dejar a nadie atras y de llegar primero a los mas
rezagados (parr. 4), asi como el objetivo de reducir las desigualdades, incluido en la
meta 7 del décimo Objetivo de Desarrollo Sostenible. Asi pues, el marco juridico
internacional representa la base normativa sobre la que se construird el pacto
mundial para una migracion segura, ordenada y regular. En el presente informe se ha
procurado poner en entredicho la nocién de que no existe un marco integral de
proteccion de los migrantes detallando el extenso conjunto de normas juridicas
internacionales y otras conexas que brindan proteccién juridica para los derechos
humanos de los migrantes, independientemente de su condicién.

34.  Por otra parte, y para ser fieles a la promesa hecha en la Declaracion de Nueva
York para los Refugiados y los Migrantes, el pacto mundial deberia procurar ante
todo promover que la migracién se aborde desde una perspectiva de los derechos
humanos. Tal perspectiva deberia basarse en los siguientes principios®:

a) Universalidad e inalienabilidad. Todas las personas, incluidos los
migrantes, son titulares de derechos humanos universales e inalienables.

b) Indivisibilidad, interdependencia e interrelacion. Todos los derechos
humanos, ya sean civiles, culturales, econémicos, politicos o sociales, son indivisibles, y
la efectividad de un derecho a menudo depende, total o parcialmente, de la efectividad
de los demés.

c) Participacion e inclusion. Los migrantes tienen derecho a participar de
forma efectiva, libre y significativa en las decisiones que los afectan directamente.

d) No discriminacién e igualdad. Las leyes, politicas y préacticas deberian
contener disposiciones relativas a la discriminacién directa e indirecta de los
migrantes.

e) Seguimiento y rendicién de cuentas. La formulacién y aplicacion de las
politicas migratorias deberian ser transparentes y velar por que los migrantes tengan
acceso a mecanismos de reparacion y amparo®.

35. La proteccion e inclusién efectivas de los migrantes dependerédn de que las
sociedades en su conjunto realicen los mayores empefios para lograr ese objetivo. Por
lo tanto, en las politicas relacionadas con la migracion debe hacerse participar a todos
aquellos que tienen algo que perder o que ganar, a saber, los parlamentos, los
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plantea la migracion son aln mas graves en el caso de la migracion irregular, por lo que estan
convencidos de que se debe alentar la adopcion de medidas adecuadas a fin de evitar y eliminar los
movimientos y el transito clandestinos de los trabajadores migratorios, asegurandoles a la vez la
proteccién de sus derechos humanos fundamentales (preambulo). Véase también la observacion
general nim. 2, parr. 17 del Comité de Proteccion de los Derechos de Todos los Trabajadores
Migratorios y de sus Familiares.

Véase también A/68/292, parr. 12.

Entre las diversas formas en que puede tenerse en cuenta la cuestion del seguimiento y la rendicion de
cuentas en el ambito de la migracion cabe mencionar las siguientes: i) ratificacion y aplicacion de los
tratados internacionales de derechos humanos; ii) mecanismos judiciales y cuasijudiciales, como
tribunales nacionales, examenes constitucionales y administrativos, comisiones nacionales de
derechos humanos y defensorias del pueblo; iii) mecanismos administrativos y politicos, por ejemplo,
examenes de los efectos de los derechos humanos en las politicas de migracion; iv) mecanismos
politicos, como procesos parlamentarios y de seguimiento y promocion por parte de ONG; y

v) presentacion de informes a los mecanismos internacionales de vigilancia de los derechos humanos.
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gobiernos locales, los sindicatos, los érganos nacionales de derechos humanos, las
ONG y los propios migrantes.

36. La proteccion del derecho a la informacion es un elemento esencial para
empoderar a los migrantes puesto que el acceso a la informacién y a los medios de
apoyo pertinentes les permite utilizar su capacidad para tomar decisiones informadas
y defender sus derechos gracias a un acceso efectivo a la justicia?. Para garantizar
que las politicas de migracion oficiales no creen desigualdades u obstaculicen de
alguna otra forma el disfrute de los derechos humanos, los Estados estan obligados a
hacer un seguimiento de los efectos de las politicas y medidas que adoptan, entre otros
medios, recopilando datos desglosados, como minimo, por edad, sexo y situacion
migratoria?®. Por medio de la Declaracién de Nueva York para los Refugiados y los
Migrantes, los Estados se han comprometido a considerar la posibilidad de revisar sus
politicas migratorias con miras a examinar las consecuencias negativas indeseadas que
estas pudieran tener (parr. 45).

B. Recomendaciones

37.  El Alto Comisionado recomienda que en el pacto mundial para una migracion
segura, ordenada y regular se comprometa a los Estados, entre otras cosas, a:

a) Revisar las politicas que criminalizan la migracién y establecer por ley
una presuncion contra la detencion prescribiendo juridicamente, incluso, otro tipo de
medios compatibles con los derechos humanos, no privativos de libertad, basados en la
comunidad. Los Estados deberian darle prioridad al establecimiento de planes de
accién nacionales para eliminar la detencién de nifios inmigrantes, en los que
participen las autoridades gubernamentales, la sociedad civil y otros agentes
interesados, incluidos los propios nifios?.

b) Elaborar y aplicar normas y procedimientos claros y vinculantes sobre el
establecimiento de “cortafuegos” entre el cumplimiento de las normas de inmigracién
y la prestacion de servicios publicos en todos los niveles, incluidos el acceso a la
justicia, la vigilancia, la vivienda, la salud, la educacion y los servicios sociales y de
empleo para los migrantes®.

C) Establecer mecanismos practicos y efectivos para evaluar la situacién
particular de cada migrante en las fronteras, conforme a las debidas garantias
procesales y lo mas rapidamente posible después de la llegada de los migrantes. Los
Estados deberian elaborar directrices y aplicar acuerdos con los 6rganos nacionales
de proteccion de los derechos humanos, proveedores de servicios de asistencia juridica
y otros agentes pertinentes de modo que haya un control y una remisién oportunos y
efectivos para los migrantes en situaciones de vulnerabilidad. Segun corresponda,
tales procedimientos deberian tener lugar antes de que se evaluara la posibilidad de
formular una solicitud de asilo, con independencia de esta o de forma concomitante.
Los Estados deberian brindar orientacién sobre la manera de poner en practica el
principio del interés superior del nifio en todos los casos de nifios migrantes, incluidos
los nifios que quizas no vayan a formular una solicitud de asilo®.

d) Promulgar leyes efectivas de lucha contra la discriminacién que brinden
proteccion a los migrantes de toda forma de discriminacion, también por motivos de
nacionalidad o situacién migratoria; establecer los correspondientes Organos

N

7 Véase el proyecto de principios y directrices del Grupo Mundial sobre Migracidn, respaldado por una
orientacion practica, sobre proteccion de los derechos humanos de los migrantes en situaciones de
vulnerabilidad, principio 16.2.

8 Véase la observacion general nim. 14 del Comité de Derechos Econémicos, Sociales y Culturales.

9 Véase el proyecto de principios y directrices del Grupo Mundial sobre Migracién, respaldado por una
orientacion practica, sobre proteccion de los derechos humanos de los migrantes en situaciones de
vulnerabilidad, principios 1.3 y 8.

30 1hid., principios 2.5, 7.5, 12.8 y 17.3.

L Ibid., principios 5.5 y 5.6.
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nacionales especializados, y elaborar pautas de referencia para eliminar la xenofobia
contra los migrantes®.

e) Garantizar una proteccion efectiva de los derechos humanos de todos los
migrantes en situaciones de vulnerabilidad y, en ese sentido, comprometerse a aplicar
la orientacion integral prevista en el proyecto de principios y directrices del Grupo
Mundial sobre Migracién, respaldado por orientacion practica sobre la proteccion de
los derechos humanos de los migrantes en situaciones de vulnerabilidad.

f) Velar por que la elaboracién de politicas nacionales, regionales e
internacionales en materia de migracion sea objeto de seguimiento y supervision,
entre otros, mediante el control parlamentario, y publicar todos los acuerdos
bilaterales, acuerdos de readmision y memorandos de entendimiento relativos a la
migracion. El pacto mundial deberia tratar de asegurar que en el marco de la
cooperacién internacional se cumpla sistematicamente con la obligacion de respetar,
proteger y hacer realidad los derechos humanos, y que tal cooperacion no se haga
depender nunca de medidas que limiten o penalicen de forma ilegal o
desproporcionada la migracion o a los migrantes®.

) Evaluar periédicamente los progresos en la aplicacion de los
compromisos asumidos en el marco del pacto mundial, entre otras medidas, mediante
el establecimiento o fortalecimiento de mecanismos internos y externos independientes
para hacer un seguimiento de los efectos de los derechos humanos en las leyes,
politicas y précticas que afecten a los migrantes. Todas las partes interesadas,
incluidos los propios migrantes, deberian participar en los mecanismos de aplicacion y
de rendicion de cuentas.

GE.17-17530

32 1hid., principio 2.
33 1hid., principios 1.4 y 20.8.
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Anexo
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[Inglés Gnicamente]

Examples of practice

The content of this annex on good and promising practice is extracted from the
inventory of ‘practical guidance’ contained within the Global Migration Group ‘Principles
and Guidelines, supported by practical guidance, on the human rights protection of
migrants in vulnerable situations’ (draft). The latter document is regularly updated with
examples of good and promising practice on the human rights protection of migrants in
vulnerable situations. It should be noted that OHCHR has not independently verified the
information contained in this annex. The following examples of good and promising
practice are presented without claiming to be complete or geographically representative.
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Principle 1: Human Rights
Ensure that human rights are at the centre of addressing migration, including responses to large movements of migrants

States of the Ibero-American Community have undertaken “[t]Jo promote the strengthening of human rights as a key component of the immigration
policies and practices of the countries of origin, transit, and destination, ensuring the protection of the human rights of migrants within the framework
of the laws of each State, regardless of their immigration status, nationality, ethnic origin, gender, or age.”?

The Netherlands Institute for Human Rights published The Human Rights Yardstick for assessing migration agreements between the European Union
and third countries. The yardstick summarizes and lists the international human rights obligations that States are bound by when negotiating
migration agreements with other countries.?

Article 40 of the Ecuador Constitution states that no person shall be identified nor considered as “illegal” due to his/her migration status.
Article 2 of the Mexican Migration Law establishes that irregular migration status does not in itself constitute a criminal offence.*

The new Migration Law of Brazil adopted on 24 May 2017 provides that the Brazilian migratory policy is to be governed by the principle of non-
criminalization of migration (Art. 3(I11)). This new legislation aims to guarantee rights, foster inclusion and ensure that the fundamental respect for
the dignity of all migrants lies at the centre of national policies. It will also provide for humanitarian visas.®

The Santa Cruz Declaration (2006) sets out practical steps that National Human Rights Institutions (NHRIs) can undertake to promote and protect the
rights of migrants to uphold migrants’ rights.®

UNHCR is running the Campaign to End Statelessness in 10 years: #lBELONG to a world where everyone has the right to a nationality.”

The European Network on Statelessness (ENS) document that 21 European States have national laws that fully comply with international and
regional law on statelessness and the right to a nationality: Armenia, Belgium, Bosnia and Herzegovina, Bulgaria, Finland, France, Greece, Ireland,
Italy, Liechtenstein, Luxembourg, Malta, Moldova, Montenegro, Portugal, Serbia, Slovakia, Spain, Turkey, Ukraine, United Kingdom.? The ENS is
running a campaign, No Child Should Be Stateless, to prevent children from growing up without a nationality.®

Chapter six of the Brazil Plan of Action adopted by the governments of Latin America and the Caribbean in December 2014 addresses statelessness,
including a call to “adopt legal protection frameworks that guarantee the rights of stateless persons, in order to regulate issues such as their migratory
status, identity and travel documents and, more generally, ensure full enjoyment of the rights”.°

1 Montevideo Commitment on Migration and Development of the Heads of State and Government of the Ibero-American Community, adopted during the XV lbero-
American Summit held in Montevideo, Uruguay, on 4 and 5 November 2006, para. 25 (g), http://www.acnur.org/t3/fileadmin/Documentos/BDL/2006/
4604.pdf?view=1.

2 The Yardstik is available at https://www.mensenrechten.nl/publicaties/detail/37661. See also: The Netherlands Institute for Human Rights, Human Act or Devil’s
Pact? Human rights aspects of migration agreements between EU and third countries, May 2017.

3 Constitution of Ecuador, Article 40, available at: http://www.asambleanacional.gov.ec/documentos/constitucion_de_bolsillo.pdf.

Mexico’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

5 Law 13.445/2017, 05/24/2017, article 3, available at: http://www.planalto.gov.br/ccivil_03/_at02015-2018/2017/lei/L13445.htm.

6 Santa Cruz Declaration, adopted at the Eighth International Conference for National Human Rights Institutions, Santa Cruz, Bolivia, 23-27 October 2006,
http://nhri.ohchr.org/EN/ICC/International Conference/PreviousConf/Pages/Eight-International-Conference.aspx.
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Principle 1: Human Rights
Ensure that human rights are at the centre of addressing migration, including responses to large movements of migrants

The 2004 Argentinian National Migration Law contains standards to ensure respect for human rights of migrants and their families, while establishing
mechanisms for easy access to migratory regularization. The provisions include respect for human rights and international commitments (article 3),
the right to migrate, based on based on the principles of equality and universality (article 4) and the principle of equal treatment (article 5). Migration
status does not preclude migrants’ equal access to the right to health, social assistance and education. !

In Guatemala, OHCHR continued to provide technical assistance and advice to various commissions in the Congress of Guatemala on reform of the
law on migration. The views expressed by the Office, and the recommendations made by the Special Rapporteur on the human rights of migrants and

the Committee on the on the Protection of the Rights of All Migrant Workers and Members of Their Families were incorporated into the draft.?

In Timor-Leste, OHCHR provided assistance in preparing the first State party report under the International Convention on the Protection of the
Rights of All Migrant Workers and Members of Their Families. Between March and October 2015, three training sessions on the Convention, the
reporting process and its outcome were conducted and OHCHR co-facilitated with the Government two consultations that gathered input for the
report from State officials, civil society entities, the private sector and embassies. 3

10

11

12

13

Information at http://www.unhcr.org/ibelong/. See also, Agenda For Humanity: Annex to the Report of the Secretary-General for the World Humanitarian Summit,
Core responsibility 3.C: End statelessness in the next decade.

Specifically, Article 1 of the 1961 Convention on the Reduction of Statelessness, and Article 6(2) of the 1997 European Convention on Nationality. See European
Network on Statelessness, No Child Should Be Stateless, ENS 2015, Annex 2, available at http://www.statelessness.eu/sites/www.statelessness.eu/filessENS_NoChild
Stateless_final.pdf.

Campaign infographic at http://statelesskids.eu/post/152893090770/children-get-their-nationality-through-different.

Brazil Plan of Action: A Common Roadmap to Strengthen Protection and Promote Sustainable Solutions for Refugees, Displaced and Stateless Persons in Latin
America and the Caribbean within a Framework of Cooperation and Solidarity, Chapter 6, including para. (e), available at:
http://www.acnur.org/cartagena30/en/brazil-declaration-and-plan-of-action/. See also: Brazil Declaration: A Framework for Cooperation and Regional Solidarity to
Strengthen the International Protection of Refugees, Displaced and Stateless Persons in Latin America and the Caribbean.

Argentina’s submission to OHCHR, according to General Assembly Resolution A/RES/67/172 on the Protection of migrants; General Assembly, Promotion and
protection of human rights, including ways and means to promote the human rights of migrants: Report of the Secretary-General, A/68/292, 9 August 2013, para. 41.
Human Rights Council, Technical cooperation and capacity-building to promote and protect the rights of all migrants, including women, children, older persons and
persons with disabilities: Report of the High Commissioner for Human Rights, A/HRC/31/80, 25 January 2016, para. 36.

Human Rights Council, Technical cooperation and capacity-building to promote and protect the rights of all migrants, including women, children, older persons and
persons with disabilities: Report of the High Commissioner for Human Rights, A/HRC/31/80, 25 January 2016, para. 63.
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Principle 2: Non-discrimination
Counter discrimination against migrants in all its forms

Argentina, Brazil, Costa Rica and Venezuela strongly espouse the principle of non-discrimination and do not distinguish between nationals and non-
nationals for the purposes of access to and enjoyment of fundamental rights.*#

The Charter on Inclusion of Persons with Disabilities in Humanitarian Action recognizes the multiple and intersecting forms of discrimination that
exacerbate the exclusion of migrants with disabilities in situations of risk and the further impairment that may result from that intersection. The
Charter was developed in a consultative process with over 70 stakeholders and is endorsed by over 100 states, civil society organizations and UN
agencies.®

In order to prevent discriminatory conduct by police officers, Switzerland undertakes the following measures: 1) Capacity building: modules on
human rights and racial discrimination are included in the basic professional training for police officers; 2) Monitoring: as part of the fight against
racial profiling, inspections and arrests are regularly supervised; 3) Complaint: mechanisms are in place to file a complaint in case of racist conduct of
a member of the police force.16

In New Zealand, there are various legal and complaint mechanisms available to people who believe they have been discriminated against or who have
been subjected to hate speech. Depending on the nature of the concerns individuals are able to complain to the law enforcements agencies or to
organizations such as the Human Rights Commission.*”

The European Union High Level Group on combating racism, xenophobia and other forms of intolerance, which was set up to foster peer learning
and exchange of best practices between Member States, civil society and international partners, developed a hate crime training guide for law
enforcement and criminal justice authorities.*®

The Polish-based Fundacja Rozwoju “Oprocz Granic” (Foundation for Development “Beyond Borders”, FROG) has worked to develop documented
and undocumented women’s engagement with media. They are involved in “Broadcasts radjowe”, a bi-weekly radio initiative that informs listeners
about migration issues such as the role of undocumented domestic and care workers as Polish women migrate west.®

Resources: There are several resources providing guidance on rights-based language on migration, including: a) the Media-Friendly Glossary on
Migration (August 2014); b) Human Rights Watch, Guidelines for Describing Migrants, 24 June 2014, c¢) PICUM, Why ‘Undocumented’ or
‘Irregular’ — Terminology ‘Words Matter’ Campaign, June 2014; d) Define American, #\WordsMatter factsheet and media/journalist pledge
campaign.?

In Romania, community information campaigns have raised awareness of the issues faced by asylum seekers and migrants and have played an
important role in fighting xenophobia and ensuring a better understanding of their situation.?

1 International Detention Coalition, There Are Alternatives: A Handbook for Preventing Unnecessary Immigration Detention (Revised Edition) Melbourne: IDC, 2015,
p. 28, available at: http://idcoalition.org/publication/there-are-alternatives-revised-edition/.

15 The Charter is available at http://humanitariandisabilitycharter.org. On the intersection between disability and migrant and other statuses, see para. 1.8.

16 Switzerland’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

New Zealand’ submission to OHCHR s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

European Union’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

17

18
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Principle 2: Non-discrimination
Counter discrimination against migrants in all its forms

In 2016 the New Zealand Human Rights Commission launched the “#ThatsUs”??> campaign, an initiative in support of the New Zealand Migrant
Settlement and Integration Strategy. That’s Us is New Zealand’s first anti-racism campaign that asks New Zealanders to start sharing personal stories
about racism, intolerance and hatred as well as their hopes for the future. It is based on the believe that talking about the impact of casual racism will
deter xenophobia.?

The Austrian Redcross has developed the “Stammtisch APP” to counter misinformation leading to racism and to promote discussion and integration
of migrants in Austria.?

ProjektXchange is a programme of the Austrian Red Cross created in response to increasing negative public attitudes to migration. Approximately
300 volunteers with a migratory background were invited to act as ‘ambassadors of integration’. These migrant ambassadors visited schools and met
with youth groups to share their experiences, including why they came to Austria, what they do, their experiences of discrimination and xenophobia,
and their hopes for the future.?

The African Centre for Migration & Society (ACMS) at the University of the Witwatersrand in Johannesburg and the technology website iAfrikan
have launched a crowdsourcing platform called Xenowatch to address the lack of information on violence against migrants and refugees, which is not
officially monitored and documented. People can report xenophobic threats or violence to Xenowatch online, by SMS or email. Reports are verified,
anonymized and documented on a map using the Ushahidi platform, as well as shared with the police and the United Nations High Commission for
Refugees. The ACMS and iAfrikan are working with the South African Local Government Association to have data from Xenowatch included in the
scorecards they use for evaluating local political performance. The data can also be used by NGOs to advocate for accountability.?

The Youth Department of the Council of Europe coordinates Hate Speech Watch, a user-generated repository to trace, share and discuss online hate
speech content, including that targeted towards migrants and refugees.?”

In collaboration with the UNHCR and with the participation of more than 35 NGOs and other bodies, the Greek National Commission on Human
Rights (GNCHR) established the Racist Violence Recording Network, which primarily focuses on monitoring and recording of racist attacks against
migrants in Greece. Quantitative and qualitative analysis of the network’s data is used to alert authorities on new trends or escalations in hate crime.
The network also raises awareness of hate crime and methods for combatting it; supports victims to report incidents and obtain legal aid; and
organises training programmes for civil society and institutional bodies on how to identify, record and combat hate crime.?

19 PICUM, Strategies to End Double Violence Against Undocumented Women — Protecting Rights and Ensuring Justice, 2012, p. 46.

20 United Nations Alliance of Civilizations (UNAOC) and Panos Europe Institute (IPE), Media-Friendly Glossary on Migration, with contributions from PICUM,
IDMC, IFRC, ILO, IOM, OHCHR, TdH and UNHCR, August 2014, available at http://www.panoseurope.org/publications/media-friendly-glossary-migration;
Human Rights Watch, Guidelines for Describing Migrants, 24 June 2014, available at https://www.hrw.org/news/2014/06/24/human-rights-watch-guidelines-
describing-migrants; PICUM, Why ‘Undocumented’ or ‘Irregular’ — Terminology ‘Words Matter’ Campaign, June 2014, available at
http://picum.org/picum.org/uploads/file_/TerminologyLeaflet_reprint_FINAL.pdf; Define American, #WordsMatter factsheet and media/journalist pledge campaign,
available at https://defineamerican.com/campaigns/wordsmatter/.

2L General Assembly, Promotion and protection of human rights, including ways and means to promote the human rights of migrants: Report of the Secretary-General,
AJ68/292, 9 August 2013, para. 38.

22 http://www.thatsus.co.nz/.

23 New Zealand’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with
international human rights law (Human Rights Council Resolution A/HRC/35/L.28).
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Principle 3: Access to justice for migrants
Ensure access to justice for migrants

Several measures have been adopted in Mexico to guarantee access to justice for irregular migrants, such as the creation of the public prosecution
service for migrants in the state of Chiapas, as well as the protocols adopted by the National Institute of Migration in 2010 for the identification and
assistance of migrants who are victims of crime.?

Article 1.1 of European Union Directive 2012/29/EU requires States to ensure access to justice, information, support and protection to all victims of
crime, irrespective of their residence status.®

Acrticle 59 of the Council of Europe Convention on Preventing and Combatting Violence against Women and Domestic Violence introduces the
possibility of granting migrant women, who are victims of domestic violence and whose residence status depends on that of their spouse or partner,
with their own residence permit when the relationship ends. This allows a victim of domestic violence to leave the relationship and seek protection
without losing her residence status.3t

The European Union Directive on the right of access to a lawyer in criminal proceedings (2013/48/EU) is a regional standard that provides for
minimum rules on the right of access to a lawyer from first stage of police questioning throughout criminal proceedings, the rights to legal advice in
country where the arrest is carried out and where it is issued (dual legal representation), and the right to have a third party informed upon deprivation
of liberty as well as to communicate with consular authorities.®?

Article 52.V of Mexico’s Immigration Law provides for a right to remain on humanitarian grounds for persons who are victims, witnesses of or
affected by a crime in Mexico. They will be allowed to remain in the country until the end of the criminal process, after which they must leave or
apply for a new immigration status. Humanitarian status allows multiple entries into Mexico and work permit.33

Brazil, Poland and Singapore reported specific provisions to enhance access to justice for survivors of trafficking, including treatment of a trafficked
person as a victim and survivor of abuse and not as an offender; investigations to identify and prosecute traffickers; and engagement with foreign
embassies and non-governmental organizations to encourage trafficked victims to come forward without risk of prosecution.3

In the United States, legislation provides temporary migration status to migrants who are victims of certain crimes, including human trafficking.=s

24 UNODC, Combating violence against migrants: Criminal justice measures to prevent, investigate, prosecute and punish violence against migrants, migrant workers

and their families and to protect victims, 2015, pp. 32-33, referencing http://www.racismnoway.com.au.

%5 |IFRC, Smart practices that enhance the resilience of migrants. available at:http://media.ifrc.org/global-review-on-migration/smart-practice/projektxchange-austria/

% C. Alfred, South African Website to Crowdsource Reports of Xenophobic Violence, News Deeply: Refugees Deeply, 29 August 2016,
https://www.newsdeeply.com/refugees/articles/2016/08/29/south-african-website-to-crowdsource-reports-of-xenophobic-violence.
27 http://www.nohatespeechmovement.org/hate-speech-watch.

28 \Written Information submitted by the Greek National Commission for Human Rights in relation to the implementation of the International Convention on the
Elimination of all forms of Racial Discrimination in Greece, July 2016, p. 53. Available from http://tbinternet.ohchr.org/Treaties/ CERD/Shared%20Documents/

GRC/INT_CERD_IFN_GRC_24494_E.pdf.

29 General Assembly, Promotion and protection of human rights, including ways and means to promote the human rights of migrants: Report of the Secretary-General,

AJ68/292, 9 August 2013, para. 88.

30 Directive 2012/29/EU of the European Parliament and of the Council establishing minimum standards on the rights, support and protection of victims of crime, and

replacing Council Framework Decision 2001/220/JHA concerning the right to understand and be understood, available at: http://eur-lex.europa.eu/legal-
content/EN/TXT/?2uri=CELEX%3A32012L.0029.
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Principle 3: Access to justice for migrants
Ensure access to justice for migrants

Numerous jurisdictions in the United States have firewalls in place between the criminal justice system and immigration enforcement. The Los
Angeles Police Department in the State of California prohibits officers from initiating contact with someone solely to determine whether they are in a
regular situation, a practice mandated by a special order signed in 1979. The police department has stopped turning over people arrested for low-level
crimes to federal agents for deportation and moved away from honouring federal requests to detain inmates who might be deportable past their jail
terms.36 Sanctuary cities in the USA are those that have adopted a policy of protecting the rights of migrants in an irregular situation by not
prosecuting them solely for violating federal immigration laws. These jurisdictions commit to limiting how local law enforcement and federal
government agencies interact on matters of immigration enforcement. The first declared sanctuary city was San Francisco in 1989; the country now
has more than 300 sanctuary jurisdictions.

In the USA, California state officials are proposing to further restrict the ability of federal authorities to detain and deport the approximately 2.3
million undocumented immigrants living in the state. Senate Bill 54 would prohibit state and local law enforcement, including school police and
security departments, from using their resources for immigration enforcement. The Bill would also create “safe zones” at public schools, hospitals
and courthouses where immigrant enforcement would be banned, and require state agencies to update their confidentiality policies so that information
on individuals’ immigration status is not shared for enforcement purposes.®

The US the Justice Department is trying to minimize the role of bias in law enforcement and the courts. More than 250 federal immigration judges
attended a mandatory anti-bias training session in August 2016, and the Justice Department announced that 28,000 more employees would go through
a similar exercise.*

31 Council of Europe’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with
international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

32 Directive 2013/48/EU of the European Parliament and of the Council on the right of access to a lawyer, adopted 6 November 2013. Available at http://eur-
lex.europa.eu/legal-content/EN/TXT/?2uri=CELEX%3A32013L.0048.

3 Mexico’s Immigration Law, Article 52.V (DOF 21-04-2016). Available at http://www.google.ch/url?url=http://sre.gob.mx/component/phocadownload/category/2-
marco-normativo%3Fdownload%3D294:ley-de-migracion-dof-25-05-11&rct=j&frm=1&g=&esrc=s&sa=U&ved=0ahUKEwic_MyUh6bSAhUCVhoKHVIKA
ToQFggUMAA&SiIg2=rmh8TJ4R25r03dulL3HPzQ&usg=AFQjCNHVKITLG6kwWoqjuvyXMzY ArPzlvg.

34 General Assembly, Violence against women migrant workers: Report of the Secretary-General, A/68/178, 23 July 2013, para. 41.

3 General Assembly, Promotion and protection of human rights, including ways and means to promote the human rights of migrants: Report of the Secretary-General,
A/68/292, 9 August 2013, para. 86.

3 Kate Mather and Cindy Chang, LAPD will not help deport immigrants under Trump, chief says, Los Angeles Times, 14 November 2016,
http://www.latimes.com/local/lanow/la-me-In-los-angeles-police-immigration-20161114-story.html.

7 https://cliniclegal.org/sites/default/files/clinic-sanctuary-cities-toolkit-final.pdf.

38 Alexei Koseff, California bill creates deportation ‘safe zones’ for undocumented immigrants, The Sacramento Bee, 7 December 2016,
http://www.sachbee.com/news/politics-government/capitol-alert/article119467653.html. The bill was re-referred to the Committee on Appropriations on 31 January
2017. See at https://leginfo.legislature.ca.gov/faces/billStatusClient.xhtmlI?bill_id=201720180SB54.

39 Caitlin Dickerson, How U.S. Immigration Judges Battle Their Own Prejudice, The New York Times, 4 October 2016, http://www.nytimes.com/2016/10/05/us/us-
immigration-judges-bias.html.
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Principle 3: Access to justice for migrants
Ensure access to justice for migrants

Bosnia and Herzegovina, Jamaica and the United Arab Emirates have reported undertaking capacity-development of government officials and service
providers to improve service delivery to women migrants. Such initiatives focused on the provision of training related to gender-based violence for
the judiciary, prosecutors and service providers.*

Resource: The International Commission of Jurists (ICJ) has published a set of Principles on the Role of Judges and Lawyers in relation to Refugees
and Migrants. The Principles seek to help judges and lawyers, as well as legislators and other government officials, better secure human rights and the
rule of law in the context of large movements of refugees and migrants.*

Principle 4: Rescue and assistance
Protect the lives and safety of migrants and ensure rescue and immediate assistance to all migrants facing risks to life or safety

Migrant Offshore Aid Station (MOAS) is a foundation working to saving lives at sea by providing professional search and rescue services for people
in distress on the open sea in search for safe shores. MOAS actively search for vessels in distress, and immediately inform the official coast guards
and/or Rescue Coordination Centres and then assists as directed or as required by the situation.

Front-line officers from the Tucson sector of the US Border Patrol pooled resources to purchase and established rescue beacons at several points in
the desert, from where migrants can call the Border Patrol directly when in distress, providing locations of these beacons via their own GPS units.*3

The Italian Red Cross provides first line primary health support at disembarkation points in Italy. Once migrants arrive, doctors from the Ministry of
Health conduct an on-board medical check. Then, Italian Red Cross volunteers take care of the migrants when they disembark from the ships at the
ports; volunteers perform triage on the docks to identify the most vulnerable migrants. Depending on their condition, migrants are either referred to
hospitals or treated at medical posts. Other services provided by the Italian Red Cross at disembarkation are hospital transportation, distribution of
relief items, restoring family links. psychosocial support, and advice on health issues and services.*

40 General Assembly, Violence against women migrant workers: Report of the Secretary-General, A/70/205, 27 July 2015, para. 49.

41 International Commission of Jurists, Principles on the Role of Judges and Lawyers in relation to Refugees and Migrants, May 2017, available at:
https://www.icj.org/rmprinciples/.

42 https://www.moas.eu.

43 Chamblee, John F. et al. “Mapping Migrant Deaths in Southern Arizona: The Humane Borders GIS.” Humane Borders 2005, available at
http://www.aaas.org/sites/default/files/migrate/uploads/migrant-report.pdf.

4 IFCR, Smart practices that enhance the resilience of migrants. available at: http://media.ifrc.org/global-review-on-migration/smart-practice/first-line-response-at-

landings-italy/.
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Principle 4: Rescue and assistance
Protect the lives and safety of migrants and ensure rescue and immediate assistance to all migrants facing risks to life or safety

The government of Zambia collaborated with the IOM, UNHCR and the United Nations Children’s Fund to develop a National Referral Mechanism
and associated Guidelines to effectively identify vulnerable migrants and refer them to appropriate authorities and services. More than 200 frontline
officers have received training on the mechanism and associated guidelines.*

The Republic of Macedonia has adopted Standard Operating Procedures for Vulnerable Individuals-Foreigners, and Standard Operating Procedures
for Unaccompanied and separated children, which support protection activities implemented in the transit centers. ¢

Kids Café provided a safe welcoming space for unaccompanied minors in the Calais Jungle. Established by a refugee and a volunteer, the café
provided 200 meals a day, English and French classes, and asylum advice for the hundreds of unaccompanied children who lived there. The café was
also a space where the children could be registered. The café had a drum kit, pool table, dart board and some sofas. The children could get warm
meals a day, for free, and it was one of the few spaces the children could call their own.*

A State-civil society partnership plan involving El Salvador, Guatemala and Honduras has been developed to improve the lives of young children and
address humanitarian and social problems associated with unaccompanied children migrating to the United States.*

During the large influx of migrants into Malmo in the autumn of 2015, the Swedish Red Cross created a condensed version of their volunteer training
programme that can be rolled out quickly when the urgency of the response and associated time constraints preclude volunteers from undergoing the
full training programme. Due to the abridged nature of the training, volunteers were also encouraged to consult the e-learning platform and work
closely with more experienced colleagues.*

In Tunisia, Médecins Sans Frontieres trained local fishermen in search and rescue, and teams from the Tunisian and Libyan Red Crescents in dead
body management.*

4 International Detention Coalition, There Are Alternatives: A Handbook for Preventing Unnecessary Immigration Detention (Revised Edition) Melbourne: IDC, 2015,
p. 37. See the National Referral Mechanism available at https://www.iom.int/files/live/sites/iom/files/Country/docs/National -Referral-Mechanism-NRM-for-the-
Protection-of-Vulnerable-Migrants-in-Zambia.pdf: and the related Guidelines available at https://www.iom.int/files/live/sites/iom/files/Country/docs/
Guidelines_Protection-Assistance-for-Vulnerable-Migrants.pdf.

Republic of Macedonia’s submission for OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line

with international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

47 Save the Kids Cafe — Sauvons le Café des Enfants, https://www.change.org/p/save-the-kids-cafe-sauvons-le-caf%C3%A9-des-enfants; Update: The Kids Cafe Isn’t
Closing https://www.change.org/p/save-the-kids-cafe-sauvons-le-caf%C3%A9-des-enfants/u/17549747; Jungle Books ‘Kids Restaurant’, Calais,
https://mydonate.bt.com/events/junglebookskidsrestaurant/.

48 Human Rights Council, Practical recommendations for the creation and maintenance of a safe and enabling environment for civil society, based on good practices and
lessons learned: Report of the United Nations High Commissioner for Human Rights, A/HRC/32/20, 11 April 2016, para. 29, citing Permanent Mission of El Salvador
to the United Nations Office at Geneva.

49 International Federation of Red Cross and Red Crescent Societies’ (IFRC), Crash courses for volunteers responding to mass movements, Sweden — Swedish Red
Cross, IFRC Smart Practices database, http://media.ifrc.org/global-review-on-migration/enabler/crash-courses-for-volunteers-responding-to-mass-movements-
sweden/.

50 http://www.msf.org/en/topics/mediterranean-migration. See also L. Siggins, Tunisian fishermen request training in sea rescue techniques: Médecins San Frontiéres
instruct seafarers in how to help migrants in difficulty, Irish Times, 7 September 2015, available at http://www.irishtimes.com/news/ireland/irish-news/tunisian-
fishermen-request-training-in-sea-rescue-techniques-1.2342339.

46
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Principle 4: Rescue and assistance
Protect the lives and safety of migrants and ensure rescue and immediate assistance to all migrants facing risks to life or safety

In Italy, the Extraordinary Commissioner for Missing Persons (CSPS) constantly updates the National Register of Unidentified Bodies and national
statistics on missing persons. In 2010, the CSPS and the Public Security Department of the Ministry of Interior developed a new information system,
called Ri.Sc. (Missing People Research, in Italian “Ricerca Scomparsi”). The Ri.Sc. system, in addition to the complete and interconnected
management of information, enables to make a cross between biometric and descriptive data saved in the ‘missing person’ file with those collected in
the ‘unidentified corps’ file.5!

In Arizona, USA, Tucson-based grassroots organization Derechos Humanos operates the Missing Migrant Hotline Project, to help families locate
loved ones who go missing while crossing the border. Staff and volunteers respond to three types of calls: migrants lost in detention, migrants lost in
the desert, and those who died while crossing the US-Mexico border. The organisation keeps an updated record of the number of bodies recovered
and, with the cooperation of Arizona county officials, as well as the Consular offices of México, Guatemala, El Salvador, Honduras, and Brazil, and
the Binational Migration Institute, attempts to put names to those who have been recovered.>

The Last Rights Project is developing a set of principles in order to clarify which steps states should take when dealing with dead, missing and
bereaved migrants. The guidance draws upon international human rights, humanitarian, maritime and criminal law and aims at ensuring that the rights
of missing and dead and bereaved family members are respected.5?

Principle 5: Border governance
Ensure that all border governance measures protect human rights, including the right to freedom of movement and the right of all persons to leave any country, including their own,
recognizing that States have legitimate interests in exercising immigration controls

Article 40 of the Constitution of Ecuador recognizes the right of all individuals to migrate.

Article 4 of Argentina’s Immigration Law (Law 25.871), enacted in January 2004, recognises the right to migrate base on the principles of equality
and universality.5®

The Kino Border Initiative is located in Nogales, Arizona and Sonora, Mexico, and works on both sides of the Mexico-US border, offering migrants
meals, clothes, first aid, and safety tips.%

51 Mediterranean Missing, Missing Migrants: Management of Dead Bodies in Sicily — Italy Country Report, September 2016, p. 28, available at
http://www.mediterraneanmissing.eu/wp-content/uploads/2015/10/Mediterranean-Missing-Italy-report-long.pdf.

In Italian see also http://www1.interno.gov.it/mininterno/export/sites/default/it/sezioni/sala_stampa/notizie/persone_scomparse/0538 201010_18 approf_risc.html.

52 Derechos Humanos’ Missing Migrant Hotline Project, http://derechoshumanosaz.net/missing-migrant-project-2/, with data from the project available at
http://derechoshumanosaz.net/remembering-the-dead/.

53 Information on the Last Rights Project is available at http://lastrights.net/home/4592071170.

5 OHCHR, Study on challenges and best practices in the implementation of the international framework for the protection of the rights of the child in the context of
migration, A/HRC/15/29, 5 July 2010, para. 80; General Assembly, Promotion and protection of human rights, including ways and means to promote the human
rights of migrants: Report of the Secretary-General, A/68/292, 9 August 2013, para. 42. In Spanish, Constitution of Ecuador, Article 40, available at:
http://www.asambleanacional.gov.ec/documentos/constitucion_de_bolsillo.pdf.

55 International Detention Coalition, There are alternatives: A handbook for preventing unnecessary immigration detention (Revised). Melbourne, IDC, 2015, available
at http://idcoalition.org/publication/there-are-alternatives-revised-edition/.
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Principle 5: Border governance
Ensure that all border governance measures protect human rights, including the right to freedom of movement and the right of all persons to leave any country, including their own,
recognizing that States have legitimate interests in exercising immigration controls

Resource: UNHCR and IDC have published a Vulnerability Screening Tool to assist governments and other stakeholders to identify and address
situations of vulnerability in the context of migration and asylum.®

Azerbaijan and Bosnia and Herzegovina have undertaken various initiatives for training public officials on migration and trafficking in persons,
including on the application of the provisions of the international human rights framework. Colombia provides training to its immigration authorities
on provisions relating to human rights and migration, refugee law and trafficking in persons and smuggling of migrants. In Romania, immigration
officials working in locations such as ports, airports and border crossings benefit from training programmes on the practical application of human
rights standards.®

Resource: OHCHR produced the Recommended Principles and Guidelines on Human Rights at International Borders in 2014.5°

OHCHR in collaboration with UNHCR has provided training sessions to the staff of European Union naval ships in the Mediterranean Sea on human
rights in law enforcement, the human rights of migrants, the standards of treatment for all those rescued or intercepted at sea and the protection and
human rights of refugees.®°

Facilitated by FRONTEX, OHCHR has provided training of trainers of border guards in member and non-member states of the European Union on
human rights, focusing on the human rights of migrants.5!

5 https://www.kinoborderinitiative.org; Lourdes Medrano, Modern migrants pose new challenges to Mexican border towns, The Christian Science Monitor, 17 February
2013, http://www.csmonitor.com/World/Americas/2013/0217/Modern-migrants-pose-new-challenges-to-Mexican-border-towns.

57 UNHCR and IDC, Vulnerability Screening Tool. Geneva: UNHCR 2016, available at http://idcoalition.org/publication/identifying-and-addressing-vulnerability-a-
tool-for-asylum-and-migration-systems/.

% General Assembly, Promotion and protection of human rights, including ways and means to promote the human rights of migrants: Report of the Secretary-General,
AJ68/292, 9 August 2013, para. 55.

% OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders. A/69/CRP. 1, 23 July 2014, available at
http://Aww.ohchr.org/EN/Issues/Migration/Pages/InternationalBorders.aspx.

60 General Assembly, Report of the Secretary-General pursuant to Security Council resolution 2240, S/2016/766, 21 September 2016, para. 28.

61 Human Rights Council, Technical cooperation and capacity-building to promote and protect the rights of all migrants, including women, children, older persons and
persons with disabilities: Report of the High Commissioner for Human Rights, A/HRC/31/80, 25 January 2016, para. 43.
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Principle 6: Returns
Ensure that all returns are only carried out in full respect for the human rights of migrants and in accordance with international law, including upholding the principle of non-
refoulement, the prohibition of arbitrary or collective expulsions and the right to seek asylum

The Centre for Care for the Returned Migrant (CAMR), located in Honduras, is an initiative of the Government of Honduras administered by the
Honduran Red Cross. The centre offers the following services, among others, to returned migrants: (1) reception, (2) registration, (3) food and water,
(4) health services, (5) transport, (6) a chapel or prayer room, (7) a phone call, (8) toilets and hygiene services, (9) clothing and footwear, (10) gender-
separate accommodation, (11) information on employment programmes. The Belen Care Centre for Returning Underage Migrants (CANFM-Belen)
is led by the Department of Children, Youth and Family. It offers similar services and in addition: (1) a gender- and age-separated playground area,
(2) psychological support, (3) social work, (4) gardens and green areas, (5) gender- and age-separated accommodation, and (6) vocational training,
among others.5?

The International Committee of the Red Cross (ICRC), in collaboration with the Mexican and Central American National Societies, provides free
assistance to migrants (in transit or returned) who have suffered major illnesses or injuries during their journey (including amputations, spinal cord
injuries, etc.). They offer the following services: (1) donation of prostheses (before physical rehabilitation), (2) osteosynthesis materials, wheelchairs
and crutches, (3) ambulance transfers, (4) referral to rehabilitation and medical care centres in Mexico and Central America, and (5) reestablishment
of family links when necessary.

Sri Lanka has implemented programmes addressed to returnees in the areas of education, social security, housing, employment and psychosocial
assistance.

Mali has implemented measures aimed at the economic reintegration of returnees, such as the creation of an information desk and an agreement with
two banks.®

Ecuador Organic Law on Human Mobility sets out the rights that Ecuadorian returning migrants enjoy, including the right to information on return,
social and economic inclusion, education, vocational training, recognition of educational qualifications and skills, transfer of educational
achievements, and retirement benefits.%

Caritas Ukraine has implemented several projects aimed at sustainable reintegration after return, based on the following principles: individual
approach; building of trustful relations; regular contacts with returnees.®”

62 Centre for Care for the Returned Migrant (CAMR), Honduras, on the IFRC Smart Practices database, http://media.ifrc.org/global-review-on-migration/smart-
practice/centre-for-care-for-the-returned-migrant-camr-honduras/.

63 Assistance to migrants with physical disabilities, Mexico and Central America, on the IFRC Smart Practices database, http://media.ifrc.org/global-review-on-

migration/smart-practice/assistance-to-migrants-with-physical-disabilities-mexico-and-central-america/.

Sri Lanka’s s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

64

65

human rights law (Human Rights Council Resolution A/HRC/35/L.28).

6 Ecuador, Ley Organica de Movilidad Humana, Articles 27-37.
67

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

Mali’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with international

Caritas Ukraine’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with
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Principle 6: Returns
Ensure that all returns are only carried out in full respect for the human rights of migrants and in accordance with international law, including upholding the principle of non-
refoulement, the prohibition of arbitrary or collective expulsions and the right to seek asylum

Post-return monitoring is carried out by local NGOs in Uganda for unaccompanied or separated children returning from Norway and in the
Democratic Republic of Congo for unaccompanied or separated children returning from Belgium. This includes, in some instances, post-return
support for families.%®

The International Refugee Rights Initiative has established a Post-Deportation Monitoring Network that connects lawyers and organizations working
in deporting and receiving countries.®® Among these organizations, ANAFE has put in place a monitoring system for individuals who are returned
after decisions of non-admission at French borders.” The Refugee Law Project in Uganda runs a post-deportation project and offers a number of
services to people who are deported to Uganda.”™ The Refugee Support Network’s Youth on the Move project, through a Kabul-based Monitoring
Officer, tracked well-being, education and employment outcomes for young Afghans who have been forcibly removed to Afghanistan after turning
18.72 The Edmund Rice Centre sends teams of researchers to follow up on returned failed asylum seekers deported from Australia.”™

UN-Women has supported paralegal training for organisations that support returnee women migrant workers in Nepal and that deal with cases of
labour rights violations and violence against women.™

In Romania, the General Inspectorate grants tolerated status and issues a document to persons who cannot leave the Romanian territory but who
would not otherwise have a legal basis to remain. Tolerated status is granted for an initial period of six months, renewable for further six-month
periods until the reasons for toleration cease to exist. At that time, the individual is required to depart the country. Individuals holding a tolerated
status document have the right to work. They are required to report regularly to a territorial unit of the General Inspectorate and to reside in a
particular geographical area. They must obtain approval to travel outside of this area and must notify authorities of any changes to their place of
residence.”™

Under Turkey’s Law on Foreigners and International Protection (LFIP, 2014), humanitarian residence permits are issues to individuals who are at risk
of torture/ill-treatment if expelled; are unable to travel due to poor health, age or pregnancy; require medical treatment that cannot be obtained in the
country of origin or return; or are undergoing treatment due to serious psychological, physical or sexual violence, from deportation orders and,
therefore, detention. These permits can also be issued to individuals for whom a deportation order has been issued but who cannot be deported (e.g.
because their country of origin refuses to accept their return). Permit holders may be required to reside at designated reception and accommodation
centres and to report to authorities at specified periods. The permit includes a foreigner identification number, which is used to access health care,
education and legal services.”

8 UNHCR and UNICEF, Safe and Sound: What States can do to Ensure Respect for the Best Interests of Unaccompanied and Separated Children in Europe, 2014, p.

49.

69 http://www.refugeelegalaidinformation.org/post-deportation-monitoring.

0 http://www.anafe.org/spip.php?mot11.

1 http://www.fmreview.org/resettlement/onyoin.html.

2. http://www.refugeesupportnetwork.org/resources/after-return.

3 http://www.refugeelegalaidinformation.org/australia-post-deportation-monitoring.

4 General Assembly, Violence against women migrant workers: Report of the Secretary-General, A/68/178, 23 July 2013, para. 59.

5 Tolerated status is granted to persons satisfying the criteria laid out in Article 99 of Romania’s Emergency Ordinance 194/2002 on alien’s regime in Romania.
European Migration Network, The Use of Detention and Alternatives to Detention in the Context of Immigration Policies: Synthesis Report for the EMN Focused
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Protect migrants from all forms of violence and exploitation, whether inflicted by institutions or officials, or by private individuals, entities or groups

Cambodia, China, Jamaica, Japan, Namibia, Norway, Peru, Qatar, Singapore and Sweden have reported on provisions of their penal codes that
address violence against all women, including migrant workers. Some States have introduced legislation, articles or penalties that respond specifically
to violence against migrant workers; Singapore has introduced a specific penalty for abuse of foreign domestic workers.”” Boshia and Herzegovina,
Cambodia, Greece, Italy, Jamaica, Peru and Namibia have reported on the adoption of national policies and strategies to combat violence against
women and children that respond to migrant women.®

The Swedish Trade Union Centre for Undocumented Migrants was created in 2008 by a number of Swedish trade union organisations, together with
an organisation promoting the rights of undocumented migrants. The objectives of the centre are to inform undocumented migrants about their rights
in the labour market and represent them vis-a-vis their employers in any proceedings if they so wish. In addition to the network of trade union
organisations, the centre consists of a centre, open one afternoon and evening every week and staffed by trade union ombudsmen and officials from
the participating organisations. It also provides a phone service giving information and helping irregular migrants get in contact with a trade union.”™

Resource: The Guidelines to prevent abusive recruitment, exploitative employment and trafficking of migrant workers in the Baltic Sea Region were
designed by the European Institute for Crime Prevention and Control, affiliated with the United Nations (HEUNI) to respond to challenges in
effective cross-border cooperation and prevent the abuse of workers’ rights. The guidelines are available in English, Estonian, Finnish, Lithuanian
and Swedish.

Resource: The publication ‘EU anti-trafficking action 2012-2016 at a glance’ provides an overview of the work carried out in the past five years on
the basis of the EU legal and policy framework to address trafficking in human beings (Directive 2011/36/EU and the EU Strategy towards the
eradication of trafficking in human beings 2012-2016). The publication includes, amongst other relevant references: a) Handbook on Guardianship
systems for children deprived of parental care in the European Union, with a particular focus on their role in responding to child trafficking; b) The
Guidelines for the identification of victims of trafficking in human beings, especially for consular services and border guards; ¢) The EUROFUND
report Regulation of Labour Market Intermediaries and the Role of Social Partners in Preventing Trafficking of Labour .8

Study 2014, European Commission, 34; International Detention Coalition (IDC), Hosting transit migrants, submission to the Office of the High Commissioner for
Human Rights for the report Situation of migrants in transit, available at http://www.ohchr.org/EN/Issues/Migration/Pages/Studymigrantsintransit.aspx.

6 International Detention Coalition (IDC), Hosting transit migrants, Submission on ‘migrants in transit’ to the Office of the High Commissioner for Human Rights,
available at http://www.ohchr.org/EN/Issues/Migration/Pages/Studymigrantsintransit.aspx.

7 General Assembly, Violence against women migrant workers: Report of the Secretary-General, A/70/205, 27 July 2015, para. 32.

8 General Assembly, Violence against women migrant workers: Report of the Secretary-General, A/70/205, 27 July 2015, para. 37.

9 European Union Agency for Fundamental Rights (FRA), Severe labour exploitation: workers moving within or into the European Union — States’ obligations and
victims’ rights, FRA 2015, p. 85; Solidar, Undocumented migrants: equal access to labour and social rights?, Decent work for all: A key for effective industrial
relations briefing on the situation in Sweden, 2014, http://www.solidar.all2all.org/IMG/pdf/20_solidar_brochsweden_light.pdf.

8 Liliana Sorrentino and Anniina Jokinen, Guidelines to prevent abusive recruitment, exploitative employment and trafficking of migrant workers in the Baltic Sea
region, European Institute for Crime Prevention and Control, affiliated with the United Nations (HEUNI), 2014, available at http://www.chss.org/wp-
content/uploads/2012/11/ADSTRINGO-Guidelines.pdf; European Union Agency for Fundamental Rights (FRA), Severe labour exploitation: workers moving within
or into the European Union — States’ obligations and victims’ rights, FRA 2015, p. 57.
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Principle 7: Violence
Protect migrants from all forms of violence and exploitation, whether inflicted by institutions or officials, or by private individuals, entities or groups

Caritas Bangladesh works on the prevention of trafficking at the community level, for instance building the capacity and raising the awareness of
community based organizations’ leaders and creating local Migrants Sub-Committee, which are playing a watchdog role in combating human
trafficking.

Following the money trail to detect and investigate human trafficking is proving to be an effective strategy to identify potential victims. Launched in
early 2016, Project PROTECT, a public-private sector initiative has gathered the major Canadian banks, the Financial Transactions and Reports
Analysis Centre of Canada (FINTRAC) and law enforcement to support the identification and reporting of financial transactions suspected of being
related to human trafficking.®?

In New Zealand, employers who exploit migrants can be imprisoned for up to 7 years and/or fined up to $100,000. The New Zealand Government has
developed an approach to reassure migrants that they will not be disadvantaged by coming forward to relevant agencies with any genuine claims of
workplace exploitation. Immigration New Zealand has developed resources specifically targeted at migrant groups and sectors in which migrants
have been identified as vulnerable to workforce exploitation, including international students, Pacific migrants and those working in the dairy
farming, construction, or aged care sector. To achieve the outcomes set Migrant Exploitation Prevention Strategy, government agencies continue to
progress a wide ranging programme of work to address exploitation and trafficking in New Zealand. The result has been an integrated Government-
wide view of the work priorities needed to prevent, detect, and combat trafficking and exploitation.8

Several EU Member States reported the possibility of referring victims of gender-based violence to specialised women’s shelters, providing
immediate and safe accommodation to female victims of violence and their children, such as Austria, Greece, Germany, Italy, Hungary and Sweden.
In Hungary, there is one special accommodation available for victims of sexual violence, torture or rape at the protected shelter in Kiskunhalas. In
Sweden, the Swedish Migration Agency must offer safe housing for all persons who are victims of violence or threats of violence.?

In Greece, the National Centre for Social Solidarity (EKKA) is a State Organization under the supervision and monitoring of the Ministry of Labor,
Social Security & Social Solidarity. It is funded solely by the State. EKKA offers protection and psychosocial support to victims of violence, mainly
domestic violence and trafficking. The services provided to victims, according to their individualized needs, are: shelter to women victims;
counselling/ psychotherapy; social support; material assistance; mediation to health care, legal counselling and representation, issuing of residence
permit; integration activities; repatriation procedure; translation services. EKKA manages one emergency shelter in Attica for women and girls
victims of violence, as well as two short-term shelters in Attica and Thessaloniki (part of which operates also as an emergency shelter for the
region).8®

81 European Union’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law (Human Rights Council Resolution A/HRC/35/L.28). The publication is available at https://ec.europa.eu/anti-

trafficking/publications/eu-anti-trafficking-action-2012-2016-glance_en.

Caritas Bangladesh’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

8 (Canada’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with
international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

8 New Zealand’s submission to OHCHR s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with
international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

8 European Union Agency for Fundamental Rights, Thematic focus: Gender-based violence, http://fra.europa.eu/en/theme/asylum-migration-borders/overviews/focus-
gender-based-violence.
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Protect migrants from all forms of violence and exploitation, whether inflicted by institutions or officials, or by private individuals, entities or groups

In Greece, the “National Program for the Prevention and Combating Violence against Women” has established a network against violence made up of
62 state structures: the SOS telephone helpline 15900, forty Counseling Centers and twenty-one shelters in operation throughout the country. These
services are dedicated to all forms of gender based violence against women and support the special needs of people with physical disabilities.®

Several States (Bosnia and Herzegovina, Germany, Greece, Jamaica, Norway, Paraguay, Peru, the Philippines, Qatar, Singapore and the United Arab
Emirates) have reported that they had put into place services and mechanisms to protect migrant women survivors of violence, including making
information services available. Such services took the form of multilingual telephone hotlines and e-mail addresses and the provision of information
on shelters, dormitories, legal aid, health services, compensation and redress. Certain States (Bosnia and Herzegovina, Germany, the Philippines and
Singapore) highlighted the importance of establishing partnerships with non-State actors in the provision of those services. Germany, Greece and the
Philippines reported on the effectiveness of the results of their service provision.8

The Argentinian National Council for Women (Consejo Nacional de las Mujeres), which is in charge of the implementation of the National Plan for
the Prevention, Assistance and Eradication of Violence against Women, manage an hotline for women victims of violence.®

The Government of the former Yugoslav Republic of Macedonia adopted in February 2017 “Standard Operating Procedures for the prevention and
addressing gender based violence during emergency and crisis situations” (GBV SOPs), as part of wider National Preparedness and Response Plan
of the Health Sector in Emergencies. The GBV SOPs are first of this kind in the country and were developed in a coordinated multi-sectorial effort of
UN offices, governmental institutions, civil society, under the leadership of the Ministry of Health. Beside them, the Government, supported by the
UNFPA, also approved a Protocol for sexual and reproductive health services in mobile clinics, Action Plan for 2016 coordination of SRH in crisis
and related ToRs defining relevant actors’ roles and responsibilities.*

The Texas Association Against Sexual Violence (TAASA) has produced a Guidebook for Immigrant Victims, outlining their rights, access to
remedies and agencies, associations and resources for service provision.%t

The LGBT group “Fliederlich” in Germany opened the first shelter for LGBT migrants in Nuremberg, at the request of a number of LGBT migrants
who felt threatened in the shelters where were accommodated. There were also plans to open a larger shelter in Berlin.®

Greece has established a gender-sensitive counselling methodology for interaction of lawyers, social workers and psychologists with migrant women
who have been victims of abuse.®

8 Greece’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

Greece’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

8 General Assembly, Violence against women migrant workers: Report of the Secretary-General, A/70/205, 27 July 2015, para. 47, available at http://evaw-un-

inventory.unwomen.org/fr/intl-policy-framework/general-assembly-of-the-united-nations.

Argentina’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

% Information submitted by the Office of the UN Resident Coordinator in Macedonia.

91 Texas Association Against Sexual Assault, Guidebook for Immigrant Victims (Austin, 2006), available from
www.taasa.org/publications/pdfs/ImmigrationViolenceGB.pdf, quoted in UNODC, Combating violence against migrants: Criminal justice measures to prevent,
investigate, prosecute and punish violence against migrants, migrant workers and their families and to protect victims, 2015.
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Principle 7: Violence
Protect migrants from all forms of violence and exploitation, whether inflicted by institutions or officials, or by private individuals, entities or groups

Resources: UNFPA, Minimum Standards for Prevention and Response to Gender-based Violence in Emergencies; Inter-Agency Standing Committee,
Guidelines for Integrating Gender Based Violence Interventions in Humanitarian Action; Interagency Working Group (IAWG) on Reproductive
Health in Crises, Minimum Initial Service Package (MISP) for Reproductive Health in Crisis Situations.

On 18 December 2015, International Migrants Day, Mexico’s Attorney General’s Office (Procuraduria General de la Republica, PGR) formally
established two bodies to investigate crimes committed against or by migrants in Mexico, as well as cases of Mexicans who have disappeared in other
countries. These two bodies are the Unit for the Investigation of Crimes for Migrants (Unidad de Investigacién de Delitos para Personas Migrantes,
the “Unit”) and the Mechanism for Mexican Foreign Support in the Search and Investigation (Mecanismo de Apoyo Exterior Mexicano de Busqueda
e Investigacion, the “Mechanism”).%

In Amsterdam, the anti-discrimination unit of the police has started the “Veilige Aangifte” (Safe Return) initiative in which they inform
undocumented migrants about their rights, and enable them to report crimes in secure way. Their “free in, free out” approach allows migrants to
report crimes without fear of arrest. The unit visits the migrant support centre Wereldhuis once a month to meet with a group of undocumented
migrants, and answer queries on key thematic issues such as lodging a complaint, getting a protection order, and taking a case to court.%

Principle 8: Detention
Uphold the right of migrants to liberty and prohibition of arbitrary detention through making targeted efforts to end immigration detention of migrants. Never detain children on account
of their migration status or that of their parents

The International Detention Coalition has developed the Community Assessment and Placement (CAP) model, which is a tool for governments, civil
society and other stakeholders to build systems that ensure detention is only used as a last resort and that community options result in optimal
outcomes. The CAP model combines the overarching principles of liberty (presumption against detention) and minimum standards with three key
steps: 1) identification and decision making; 2) placements options; 3) case management.

92 parliamentary Assembly of the Council of Europe, Committee on Migration, Refugees and Displaced Persons, Rapporteur: Mr. Andrea RIGONI, Italy, ALDE:
Violence against migrants, Doc. 13444, Reference 4040 of 11 April 2014, para. 38, http://website-pace.net/documents/10643/2031071/Rapport-Rigoni-
EN.pdf/2d8af712-597a-4¢34-972d-ce35h91a39ef.

9 General Assembly, Violence against women migrant workers: Report of the Secretary-General, A/68/178, 23 July 2013, para. 36.

9 Mexico submission to OHCHR for the GA report, and Maureen Meyer and Ximena Suarez-Enriquez, New Institutions in Mexico Could Expand Justice for Migrants,
WOLA, 3 May 2016, available at https://www.wola.org/analysis/new-institutions-in-mexico-could-expand-justice-for-migrants/. See Agreement A/117/15 on the
Crimes Investigation Unit for Persons Migrants and Mexican Foreign Support Mechanism Search and Research, available at http://www.dof.gob.mx/
nota_detalle.php?codigo=5420681&fecha=18/12/2015.

% Platform for International Cooperation on Undocumented Migrants, Strategies to End Double Violence against Undocumented Women: Protecting Rights and
Ensuring Justice, PICUM 2012, p. 114.

% International Detention Coalition, There are alternatives, 2015, available at: http://idcoalition.org/publication/there-are-alternatives-revised-edition/.
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Principle 8: Detention
Uphold the right of migrants to liberty and prohibition of arbitrary detention through making targeted efforts to end immigration detention of migrants. Never detain children on account
of their migration status or that of their parents

Alternatives to detention in law, policy or practice have been documented in states including New Zealand, Venezuela, Japan, Switzerland, Lithuania,
Denmark, Finland, Norway, Sweden, Austria, Germany, and Canada.%

Lithuanian law contains a list of alternatives to detention, including: periodic reporting to the territorial police office at a reporting frequency decided
by the court; trusting the foreigner to the guardianship of a citizen or a foreigner legally residing in the country; or reporting about her place of stay by
means of communication at certain times to the territorial police office.%

All European Union countries, except for Cyprus and Malta, have legislated that alternatives to detention must be pursued prior to any decision for
detention. The 2004 immigration law of the Bolivarian Republic of Venezuela prohibits detention and provides several alternatives that may be
adopted within a deportation procedure, including reporting regularly to the competent authority, settling in a given locality during the administrative
procedure and providing a financial security guarantee (for which the migrant’s economic condition must be taken into account).*®

The Canadian Border Services Agency (CBSA) is required by law to consider all reasonable alternatives before detention, which is a measure of last
resort.10

In Slovenia, third country nationals subject to a deportation order may be required to report to the nearest police station instead of being placed in
detention. Individuals are usually required to report once per month.%

Austria has established in law that alternatives must first be considered or applied before a decision to detain is made.°? The Aliens Police Act
stipulates that individuals shall be provided with an alternative to detention if the grounds for detention are present and the purpose of detention can
be achieved by their provision.1% The law establishes conditions that can be imposed as an alternative to detention including residing at a particular
address determined by the authority; reporting periodically to the police station.

Poland has passed legislation providing for a mandate to consider alternatives to immigration detention.%* Article 398 of the New Act on Foreigners
provides for the Polish Border Guard authority to apply any one or more of the following conditions: 1) Reporting at specified intervals to the Polish
Border Guard; 2) Lodging a security deposit, no lower than twice the amount of the minimum wage stipulated by minimum wage law; 3)
Surrendering of travel documents; 4) Directed residence at a location specified by the authorities.

Section 315 of the New Zealand Immigration Act 2009 outlines specific conditions that may be applied to a person who would otherwise be subject
to detention, including reporting, guarantors, and undertaking actions towards case resolution.%

9 International Detention Coalition and La Trobe Refugee Research Centre, There are Alternatives: A handbook for preventing unnecessary immigration detention, IDC
2011, p. 22.

% P, De Bruycker (Ed.), Alternatives to Immigration and Asylum Detention in the EU: Time for Implementation, Odysseus Network, 2015, Annex I.

9 General Assembly, Promotion and protection of human rights, including ways and means to promote the human rights of migrants: Report of the Secretary-General,

AJ68/292, 9 August 2013, para. 79, available at http://ap.ohchr.org/documents/alldocs.aspx?doc_id=22380.

Canada’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

101 International Detention Coalition (IDC), Hosting transit migrants, Submission on ‘migrants in transit’ to the Office of the High Commissioner for Human Rights,
available at http://www.ohchr.org/EN/Issues/Migration/Pages/Studymigrantsintransit.aspx.
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Principle 8: Detention
Uphold the right of migrants to liberty and prohibition of arbitrary detention through making targeted efforts to end immigration detention of migrants. Never detain children on account
of their migration status or that of their parents

Article 107 of Mexico’s Migration Law lists specific standards that must be ensured in immigration detention, including: medical, psychological and
legal aid (para. 1); adequate food, including three meals a day of sufficient quality. Meals should meet the special needs of children, adolescents, the
elderly, pregnant or breastfeeding women, persons with specific health conditions, and other vulnerable people, and respect religious traditions (para.
2); separate facilities for men and women. Children should join their mothers or fathers or other persons accompanying them, except if this is not in
the children’s best interest (para. 3); adequate space; accommodation should not be overcrowded (para. 6); recreational, sports and cultural facilities
(para. 7).106

In Mexico, the Mexican Regulation (Reglamento) for the Law on the Rights of Children and Adolescents prohibit the immigration detention of
children, regardless of whether they are accompanied or not by an adult. (Article 111, 2 December 2015).107

In 2008, Panama introduced a law prohibiting the detention of child migrants.1%

Article 47 of the Costa Rica’s Refugee Regulation (No. 36831-G) prohibits the detention of all children regardless of whether they are accompanied,
unaccompanied or separated.%

The Irish International Protection Act 2015 states that a person who has not yet reached the age of 18 may not be detained in immigration detention
centres. Specifically, Part 3, Section 20, Subsections (1)-(5) of the Act outline the grounds for detention of foreigners in the Republic of Ireland.
Subsection (6) states that: [detention] shall not apply to a person who has not attained the age of 18 years.11

In the UK, the Family Returns Process has reduced the detention of family with children, with 97% of the 1470 families who left the country in 2014-
16 leaving the UK without enforcement action or detention. The Independent Family Returns Panel ascribes the improved rates of non-enforced
return to improved engagement and dialogue with families involving a “Family Engagement Manager” (FEM), noting that the FEM role helps
families to understand the process and prepare for a return both practically and psychologically”. 1!

102

103

104

105

106

107

108

International Detention Coalition, There are alternatives: A handbook for preventing unnecessary immigration detention (Revised). Melbourne, IDC 2015, p. 20,
available at http://idcoalition.org/publication/there-are-alternatives-revised-edition/.

Federal Act on the Exercise of Aliens’ Police, the Issue of Documents for Aliens and the Granting of Entry Permits (2005 Aliens’ Police Act — Fremdenpolizeigesetz
2005), Article 77, paragraph 1 and 3.

International Detention Coalition, There are alternatives: A handbook for preventing unnecessary immigration detention (Revised). Melbourne, IDC 2015, p. 20,
available at http://idcoalition.org/publication/there-are-alternatives-revised-edition/.

International Detention Coalition, There are alternatives: A handbook for preventing unnecessary immigration detention (Revised). Melbourne, IDC 2015, p. 20,
available at http://idcoalition.org/publication/there-are-alternatives-revised-edition/.

Mexico’s Immigration Law, Article 107 (DOF 21-04-2016). Available at http://www.google.ch/url?url=http://sre.gob.mx/component/phocadownload/category/2-
marco-normativo%3Fdownload%3D294:ley-de-migracion-dof-25-05-.

México, Reglamento de la Ley General de los Derechos de Nifias, Nifios y Adolescentes, 2 Decembre 2015, art. 111, available at
http://www.diputados.gob.mx/LeyesBiblio/regley/Reg_LGDNNA.pdf.

General Assembly, Status of the Convention on the Rights of the Child: Report of the Secretary-General, A/71/413, 27 September 2016, para. 40; International
Detention Coalition, There are alternatives: A handbook for preventing unnecessary immigration detention (Revised). Melbourne, IDC 2015, pp. 24.
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Principle 8: Detention
Uphold the right of migrants to liberty and prohibition of arbitrary detention through making targeted efforts to end immigration detention of migrants. Never detain children on account
of their migration status or that of their parents

At the global level, the Global Campaign to End Immigration Detention of Children was launched in 2012 to draw attention to the detrimental effects
that immigration detention has on children, and to encourage states to cease the immigration detention of children consistent with their obligations
under the Convention on the Rights of the Child. The Campaign coordinates international, regional and national activities urging states to adopt
alternatives to detention that fulfil the best interests of the child and allow children to remain with their family members and/or guardians in non-
custodial, community-based contexts while their immigration status is being resolved.*?

Under the Turkey’s Law on Foreigners and International Protection (LFIP, 2014) detention is prohibited for unaccompanied children seeking
international protection, trafficked persons, international protection status holders, international protection applicants (except in set circumstances)
and stateless individuals. The LFIP also exempts individuals who are at risk of torture/ill-treatment if expelled; are unable to travel due to poor health,
age or pregnancy; require medical treatment that cannot be obtained in the country of origin or return; or are undergoing treatment due to serious
psychological, physical or sexual violence, from deportation orders and, therefore, detention. Such individuals are issued with humanitarian residence
permits (with specific permits for trafficked persons). 1** Unaccompanied children are placed “by the Ministry of Family and Social Policies in
suitable accommodation facilities, in the care of their adult relatives, or in the care of a foster family, upon taking into account the opinion of the
unaccompanied minor.” If they are over 16 they can be placed in reception centres.**

In March 2007, New Zealand ratified Optional Protocol to the Convention against Torture to allow visits by the Subcommittee on Prevention and the
National Preventive Mechanism. The Office of the Ombudsman has been designated as the National Preventive Mechanism for immigration
detention facilities.!

In relation to immigration detention, some States have ensured that independent and regular detention monitoring is conducted at the national level.
For example, such monitoring has been conducted by the national human rights institutions of Fiji, Honduras, Mali, Mauritius, Mexico, Nicaragua,
Nigeria, South Africa, Switzerland and Uganda, and the ombudsmen and independent commissions of Ecuador, Hungary, the former Yugoslav
Republic of Macedonia, Maldives, Montenegro, the Netherlands, New Zealand, Poland, the Republic of Moldova, Senegal, Serbia, Slovenia, Spain,
Sweden and the United Kingdom of Great Britain and Northern Ireland.6

109 Center for Gender & Refugee Studies, University of California Hastings College of the Law, Review of Gender, Child, and LGBTI Asylum Guidelines and Case Law
in Foreign Jurisdiction, May 2014, pag. 19, available at http://www.refworld.org/pdfid/54fd6f204.pdf. The Refugee Regulation is available at:
http://www.acnur.org/t3/fileadmin/Documentos/BDL/2011/8171.pdf.

110 International Protection Act 2015 (Ireland).

11 Save the Children’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with
international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

112 gee http://endchilddetention.org/ The full list of supporters is at http://endchilddetention.org/support-2/.

13 International Detention Coalition (IDC), Hosting transit migrants, Submission on ‘migrants in transit’ to the Office of the High Commissioner for Human Rights,

available at http://www.ohchr.org/EN/Issues/Migration/Pages/Studymigrantsintransit.aspx.

International Detention Coalition’s submission to OHCHR on the GMG Principles and Guidelines, supported by practical guidance, on the human rights protection of

migrants in vulnerable situations.

115 New Zealand Human Rights Commission, Monitoring Place of Detention, Annual report of activities under the Optional Protocol to the Convention against Torture
(OPCAT), 2015, pag. 26, 43, available at: https://www.hrc.co.nz/files/6814/4971/3990/Monitoring__Places_of_Detention_final_2015.pdf.
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Principle 8: Detention
Uphold the right of migrants to liberty and prohibition of arbitrary detention through making targeted efforts to end immigration detention of migrants. Never detain children on account
of their migration status or that of their parents

Resource: The UN Refugee Agency (UNHCR), the Association for the Prevention of Torture (APT) and the International Detention Coalition (IDC)
have jointly produced a Monitoring Immigration Detention Manual that provides a step-by-step guide for institutions and organizations carrying out
immigration detention monitoring. It can also be used by authorities, detention centre staff and journalists, as a checklist of the standards that must be
applied when migrants are detained.**’

Principle V of the Inter-American Commission of Human Rights, Principles and Best Practices on the Protection of Persons Deprived of Liberty in
the Americas (2008) states that “Persons deprived of liberty in a member State of the Organization of American States of which they are not
nationals, shall be informed, without delay, and in any case before they make any statement to the competent authorities, of their right to consular or
diplomatic assistance, and to request that consular or diplomatic authorities be notified of their deprivation of liberty immediately. Furthermore, they
shall have the right to communicate with their diplomatic and consular authorities freely and in private.”*8

Principle 9: Family unity
Ensure the widest protection of the family unity of migrants, facilitating family reunification, and preventing arbitrary or unlawful interference in the right of migrants to the enjoyment of
private and family life

In Serbia, Save the Children runs rapid family reunifications of children accidently separated from their families during transit periods.**°

Save the Children has helped set up bilateral coordination working groups which consist of government and non-governmental actors from both sides
of the borders between Mozambique, South Africa and Zimbabwe. One of the tasks for the groups has been to work to improve protocols and
guidelines for family tracing and reunification and for the provision of psychosocial support both for children in shelters and for those who have
recently returned to their families.'?

116 General Assembly, Promotion and protection of human rights, including ways and means to promote the human rights of migrants: Report of the Secretary-General,

A/68/292, 9 August 2013, para. 89.

17 Association for the Prevention of Torture (APT) and United Nations High Commissioner for Refugees (UNHCR), Monitoring Immigration Detention: Practical

Manual, 2014.

118 Inter-American Commission of Human Rights, Principles and Best Practices on the Protection of Persons Deprived of Liberty in the Americas (2008), available at

http://mww.cidh.org/Basicos/English/Basic21.a.Principles%20and%20Best%20Practices%20PDL.htm.

119 Save the Children, Submission for the Office of the High Commissioner for Human Rights (OHCHR) report on migrants in transit (A/HRC/RES/29/2), November

2015, p. 4.

120 gave the Children, Submission for the Office of the High Commissioner for Human Rights (OHCHR) report on migrants in transit (A/'HRC/RES/29/2), November

2015, p. 6.
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Principle 9: Family unity
Ensure the widest protection of the family unity of migrants, facilitating family reunification, and preventing arbitrary or unlawful interference in the right of migrants to the enjoyment of
private and family life

Tracing tools help reconnect families who have lost contact as a consequence of migration. The ‘Snapshot’ programme, run by the ICRC and the
National Red Cross and Red Crescent Societies of Ethiopia, Kenya, South Sudan and Uganda, helps people find missing relatives by having their own
photos published in booklets that are circulated in camps and communities. If a family member recognizes the photo of a relative and the relationship
can be confirmed by the National Society, contact can be restored by means of phone calls or National Society messages. The photos are also
published online on familylinks.icrc.org in order to reach a global audience.*®

In Somalia, the ICRC, in cooperation with the BBC, broadcasts the names of missing Somalis at the request of their families on the ‘Missing persons’
radio programme six times a week. In cooperation with the Somali Red Crescent Society, the ICRC maintains a list of people whose names have been
broadcast and for whom tracing requests have been opened by the Red Cross Red Crescent network. This list is also available online on
familylinks.icrc.org.1??

With the assistance of the United Nations Children’s Fund, the South African Department of Social Development and the Zimbabwean Ministry of
Public Service, Labour and Social Development have developed draft standard operating procedures for the tracing, reunification or alternative care
placement of unaccompanied and separated children.?

In Belgium, a specialized unit for unaccompanied children has been established in the Immigration Office, with the responsibility to grant residence
documentation, conduct family searches and ensure that any family reunification is in the best interest of the child. In addition, specialized centres
have been developed for unaccompanied minors.1

In Chile, civil unions made abroad are recognized for the purpose of obtaining residence permits without distinguishing the sex of the parties to
recognize the validity of the bond.%

121 |FRC, Smart practices that enhance the resilience of migrants. available at: http://media.ifrc.org/global-review-on-migration/smart-practice/snapshot-programme-and-
missing-persons-radio-programme-east-africa/.

122 |FRC, Smart practices that enhance the resilience of migrants. available at: http://media.ifrc.org/global-review-on-migration/smart-practice/snapshot-programme-and-
missing-persons-radio-programme-east-africa/.

123 General Assembly, Promotion and protection of human rights, including ways and means to promote the human rights of migrants: Report of the Secretary-General,
AJ68/292, 9 August 2013, para. 47.

124 General Assembly, Promotion and protection of human rights, including ways and means to promote the human rights of migrants: Report of the Secretary-General,

A/68/292, 9 August 2013, para. 60.

Chile’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with international

human rights law (Human Rights Council Resolution A/HRC/35/L.28).

125
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Principle 10: Child migrants
Guarantee the human rights of all children in the context of migration, and ensure that they are treated as children first and foremost

The Constitutional Court of Spain has upheld the right of the child to be heard in the context of unaccompanied children facing repatriation or
deportation.'?

The regional Mixed Migration Secretariat (RMMS) and Save the Children has highlighted that for child migrants peer-to-peer approaches may be
effective in communicating self-protection strategies and information about migration risks, and identifying children at risk of exploitation.?”

Resource: The Recommended Principles to guide actions concerning children on the move and other children affected by migration were developed
at an expert meeting in Geneva in May 2016 that included participants from OHCHR, UNHCR, IOM, UNICEF, International Detention Coalition,
Save the Children, Terre des Hommes, International Catholic Migration Commission, Destination Unknown Campaign, Caritas, PICUM and Service
Social International. They have been endorsed by the UN Committee on the Rights of Migrant Workers and Members of their Families.!?8

Save the Children has developed a best interests determination toolkit to improve the best interests determination process for unaccompanied children
on the move in South Africa. Developed within the South African legal and policy frameworks, the toolkit is aimed at field practitioners who manage
the identification, documentation, tracing and reunification processes in the country and is designed to ensure children’s involvement and take into
consideration the range of factors that have contributed to the migratory experience of the child.*?°

The Belgian National Human Rights Institution Myria developed a checklist for practitioners, civil servants and judges to assess if the best interest of
the migrant child is duly taken into account in all decisions that concern them. The checklist is based on human standards. %

Save the Children has developed a Mobility Assessment Tool (MAT) for children on the move. The MAT is a data collection tool that gathers
information about children’s reasons for migration, travel plans, needs while in transit, destinations, coping mechanisms, and suggestions of required
services. The tool aims to collect evidence of the different protection needs and opportunities in each context and help design key protection
intervention throughout the journey.*3!

126 Case No. 183/2008 of 22 December 2008, as cited in Human Rights Council, Study of the OHCHR on Challenges and Best Practices in the Implementation of the
International Framework for the Protection of the Rights of the Child in the Context of Migration, A/HRC/15/29, 5 July 2010, para. 83.

127 Regional Mixed Migration Secretariat (RMMS) and Save the Children, Young and on the Move: children and youth in mixed migration flows within and from the
Horn of Africa, RMMS, September 2016, at p. 72, available at http://www.regionalmms.org/images/ResearchlInitiatives/Young%20and%200n%20the%20
Move%20Sep%202016.pdf.

128 Recommended principles to guide actions concerning children on the move and other children affected by migration, June 2016, available at http://destination-
unknown.org/wp-content/uploads/160601-recommended-principle-EN-corr-BD.pdf For background on the principles, see http://destination-unknown.org/principles-
to-guide-actions/.

129 Save the Children UK South Africa Programme, Best Interest Determination for Children on the Move: a Toolkit for Decision Making, September 2010. Available at
https://resourcecentre.savethechildren.net/sites/default/files/documents/3829.pdf.

130 The checklist is available at: https://prod.emnbelgium.be/sites/default/files/publications/myria_migration-rapport_2015-Ir.pdf.

181 Daniela Reale, Protecting and Supporting Children on the Move: Translating Principles into Practice, in Children on the Move, International Organization for
Migration (IOM), 2013, pp. 63-80.
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Principle 10: Child migrants
Guarantee the human rights of all children in the context of migration, and ensure that they are treated as children first and foremost

UNHCR and UNICEF set up special support centres for children and families along the most frequently used migration routes in Europe. The “Blue
Dot” child and family support hubs provide a safe space for children and their families, including services, recreational activities, protection and
counselling in a single location. They play a key role in identifying unaccompanied and separated children and providing the protection they need.!3

Near Gevgelija town, in the former Yugoslav Republic of Macedonia at the border with Greece, UNICEF has established a child-friendly space
within the compounds of the migrant rest area established by UNHCR able to support 50 children at one time. This is a safe place for children to rest
and play while families complete registration procedures. UNICEF’s mobile team is able to screen children, and to identify and refer those who are in
need of specialized protection services. A mobile team from LaStrada, a local NGO, assists in the reunification of children with their families and
provides psychosocial support and early childhood development services to children.:3

In South Africa, unaccompanied migrant children are assigned a social worker, who can refer them to the Children’s Court to make an alternative
care order.13

Resource: Child Protection Working Group, Minimum Standards for child protection in humanitarian action; UNHCR, A Framework for the
Protection of Children.1%

Outreach to unaccompanied migrant children increases their protection against violence, abuse, exploitation and ensure their access to information
and essential services. Save the Children reported that in Greece and Italy drop-in centres were set up. They reach unaccompanied children where
they gather or live to invite them to visit the centre for more detailed information, counselling and assistance, stressing the service does not require
identification or registration with the authorities. The NGO has seen a high number of unaccompanied children registered at the drop-in centres as a
result, which helps to reduce the disappearances of children from reception centres and other temporary accommodations.*¢

In March 2017, the Italian Parliament passed the Provision of Protection for Unaccompanied Foreigner Minors Law, which enhances support and
protection for unaccompanied and separated children arriving in the country. Along with an absolute prohibition on refoulement, the law incorporates
the establishment of a structured national reception system, with minimum standards in all reception facilities, education and health rights for all
unaccompanied and separated children, the right to be heard in administrative and judicial proceedings, including in the absence of a guardian, and
the right to legal assistance.*’

182 UNHCR, UNICEF launch Blue Dot hubs to boost protection for children and families on the move across Europe, 26 February 2016, http://www.unhcr.org/en-
us/news/press/2016/2/56d011e79/unhcr-unicef-launch-blue-dot-hubs-boost-protection-children-families-move.html.

183 UNICEF, UNICEF supports children fleeing violence and on the move in Europe, 25 August 2015, http://www.unicef.org/media/media_82979.html.

134 General Assembly, Status of the Convention on the Rights of the Child: Report of the Secretary-General, A/71/413, 27 September 2016, para. 32, citing: National
Department of Social Development, Guidelines on Services for Separated and Unaccompanied Children outside Their Country of Origin in South Africa (2009).

135 Child Protection Working Group (CPWG), Minimum Standards for child protection in humanitarian action, 2012, available at http://cpwg.net/minimum_standards-
topics/cpms-full-version/; UNHCR, A Framework for the Protection of Children, 2012, available at http://www.unhcr.org/50f6cf0b9.html.

136 Save the Children, Submission for the Office of the High Commissioner for Human Rights (OHCHR) report on migrants in transit (A/HRC/RES/29/2), November
2015, p. 4.

137 Save the Children’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with
international human rights law (Human Rights Council Resolution A/HRC/35/L.28).
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Principle 10: Child migrants
Guarantee the human rights of all children in the context of migration, and ensure that they are treated as children first and foremost

The Mexican government, with the support of UNICEF Mexico, have developed the Protocol for Consular Attention for Unaccompanied Migrant
Child and Adolescent as a tool for consular attention and protection of Mexican unaccompanied migrant children and adolescents. The Protocol sets
out a number of steps to establish adequate conditions for the interview and helps to provide comprehensive attention, bearing in mind the situation of
each child, in order to identify situations of risk and activate the inter-institutional protection chain.!3

Ensamkommandes forbund is an organization created in Malmo, Sweden in 2013 by former unaccompanied minors to help them to integrate and find
support networks. The organization started informally with a few former unaccompanied minors who wanted a space where they could discuss, take
decisions, and make their message heard. The organization has created a friend-matching system, where any member can volunteer to be matched
with others in the network. In addition, the organization provides support to unaccompanied minors to advocate for the rights of unaccompanied
minors in the asylum process as well as in society in general .

As a way to share good practice, the Belgian NGO Service droit des jeunes has created and administered with guardians, an Internet forum on
unaccompanied and separated children to encourage networking among guardians, specialized lawyers, and NGOs. The forum is administered by
NGOs as well as guardians.4

The percentage of registered children is above 90 per cent in all industrialized countries and among some countries in Central and Eastern Europe and
the Commonwealth of Independent States (CEE/CIS) and Latin America and the Caribbean.4

The Netherlands provides for undocumented children’s right to birth registration explicitly in law.42

In 2009, the Italian government adopted a change in the immigration law, introducing the requirement for a residence permit to be shown to register a
birth. On the eve of the law entering into force, and as a result of advocacy efforts, the Ministry of Interior issued a circular clarifying that irregular
migrants have the right to register their child at birth: it allows for the mother to be issued a temporary residence permit, valid for six months.4

In Thailand, the right to birth registration of children of irregular migrant parents is recognized in the Civil Registration Act (2008). In addition, the
2008 Nationality Act provides for the naturalization of specific categories of persons including children of irregular immigrants born in Thailand
before 1992.144

138 Mexico’s submission to OHCHR s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with
international human rights law (Human Rights Council Resolution A/HRC/35/L.28). Other sources: http://www.gfmd.org/pfp/ppd/2237; General Directorate for the
Protection of Mexicans Abroad and UNICEF, Protocol for Consular Attention for unaccompanied child and adolescent migrants, 2015,
http://proteccionconsular.sre.gob.mx/index.php/documentos/protocolonna.

139 Ensamkommandes forbund, Sweden, on the IFRC Smart Practices database, http://media.ifrc.org/global-review-on-migration/smart-practice/ensamkommandes-
forbund-sweden/.

1403, Alikhan and M. Floor, Guardianship Provision Systems for Unaccompanied and Separated Children Seeking Asylum in Europe: Initial Mapping, Bureau for
Europe, UNHCR (2007), p. 20, https://www.defenceforchildren.nl/images/42/658.pdf.

141 UNICEF, Every Child’s Birth Right: Inequities and trends in birth registration, UNICEF 2013, available at https://data.unicef.org/wp-content/uploads/
2015/12/Birth_Registration_lores_final_24.pdf.

142 PICUM Submission to the Migrant Workers” Committee and Committee on the Rights of the Child Joint General Comment on the Human Rights of Children in the
Context of International Migration, 29 February 2016, available at: http://www.ohchr.org/Documents/HRBodies/CMW/JointGC_CRC_CMW/PICUM.pdf.
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Principle 11: Women migrants
Protect the human rights of migrant women and girls

At the 9th MERCOSUR’s Meeting of Ministries and High-Level Authorities of Women’s Affairs, a recommendation for mutual recognition, within
the region, of protection measures for victims of gender based violence was adopted.4°

A newly-constructed temporary shelter facility located in Serbia several kilometres from the Hungarian border meets all Sphere standards including
private and secure family-only and women-only accommodation, common areas and separate WASH facilities for women and men.4 In the former
Yugoslav Republic of Macedonia, WASH facilities in Gevgelija are made of semi-permanent construction sanitation blocks with wheelchair
accessible sex-segregated toilets, sex-segregated showers and hand washing facilities. The facilities are lit at night. There is a separate a mother/baby
changing station in the sanitation block which can be accessed by requesting a key from the UNICEF Child Friendly Space nearby.'#

The camps for Syrian refugees in Turkey have instituted, in partnership with World Food Programme (WFP), a programme enabling Syrian families
to purchase pre-approved food items from participating vendors both within camps and in nearby towns and cities. These monthly food stipends are
linked to each, individually registered adult in the camps, thereby affording women the same fixed and dedicated resources as their male
counterparts.4®

At Sentilj accommodation centre and Dobova reception centre in Slovenia, health care of pregnant women is available (a mobile medical team
providing basic health care is there permanently, and pregnant women are referred to a local health centre if necessary), as well as a private area for
women — breastfeeding area, children’s corners, family corners, etc. (the Sentilj centre includes an area for family member reunification). Women
have separate restrooms and showers and sanitary Kits are available.4

The Greek General Secretariat for Gender Equality (Ministry of Interior) has issued a guide for migrant women concerning their rights in the areas of
work, health and social security. This also helps to sensitize officials and others to the need for equal treatment.°

143 PICUM, Rights of Accompanied Children in an Irregular Situation, Paper prepared by PICUM, Platform for International Cooperation on Undocumented Migrants
for UNICEF Brussels Office, November 2011 (draft version), p. 21, available at http://fra.europa.eu/fraWebsite/frc2011/docs/rights-accompanied-children-irregular-
situation-PICUM.pdf.

144 General Assembly, Promotion and protection of human rights, including ways and means to promote the human rights of migrants: Report of the Secretary-General,

A/68/292, 9 August 2013, para. 61.

Argentina’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law, (Human Rights Council Resolution A/HRC/35/L.28).

146 UN-Women, Gender Assessment of the Refugee and Migration Crisis in Serbia and FYR Macedonia, UN-Women Europe and Central Asia Regional Office, January
2016, p. 24, though noting the closure of the Hungarian border means transit routes have redirected towards the Croatian border with only limited numbers of refugees
and migrants located in this area (at note 34 on the same page). On Sphere standards, which aim to improve the quality of humanitarian assistance and the
accountability of humanitarian actors, see http://www.sphereproject.org.

147 1bid., p. 25.

148 A, Jessen, The Government of Turkey and Syrian Refugees: A Gender Assessment of Humanitarian Assistance Programming, Georgetown Institute for Women, Peace

and Security, 2013, p. 14.

Slovenia’s submission to OHCHR on the GMG Principles and Guidelines, supported by practical guidance, on the human rights protection of migrants in vulnerable

situations, 7 December 2016.

150 For more information: http://www.isotita.gr/en/ — source: http://www.gfmd.org/pfp/ppd/333.

145
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Principle 11: Women migrants
Protect the human rights of migrant women and girls

Some States have conducted training programmes for government officials, the police, the judiciary, medical staff and other service providers to
ensure gender-sensitive policy implementation, service provision and assistance, including access to justice, in the context of violence against women,
human trafficking and protection of migrant workers. Belgium, for example, has conducted training to raise the awareness of prosecutors, police and
medical personnel about domestic violence. Italy has undertaken awareness-raising campaigns and delivered human rights courses and training for
judicial system personnel to prevent and eliminate violence against and stalking of women.*>* Certain States (Germany, Greece, Malta, Peru, the
Philippines, Sweden and the United Arab Emirates) have reported on the production of guidelines, the provision of support and the conduct of
training programmes for public officials (including the judiciary, police, immigration officials and civil servants) on the identification of migrants at
risk and the prevention and protection of migrant women workers from exploitation and abuse. 52

In order to mainstream a gender perspective into policies and programmes addressed to migrants, Mexico is undertaking a review and analysis of
governmental programmes and actions to ensure that they do not contain requirements that impede migrant women and their families from accessing
them. As part of this work, the Mexican government established the Technical Group for the Incorporation of the Gender Perspective in Care and
Protection Policies for Migrant Women within the framework of the Consultative Council on Migration Policy of the SEGOB, ensuring the state is
acting in line with its international and regional obligations.*53

OHCHR released a short documentary film in 2015, “I Am Not Here”, in collaboration with Oscar-nominated director Ashvin Kumar, that follows
the stories of three women in cities in Switzerland, the United States and Malaysia. It highlights the situation of undocumented women migrant
domestic workers, millions of whom live in the shadows. In the framework of the Global Action Programme on Migrant Domestic Workers and their
Families, OHCHR convened a global seminar in Bangkok on the human rights of migrant domestic workers in an irregular situation in September
2015 and launched its report “Behind closed doors: protecting and promoting the human rights of migrant domestic workers in an irregular
situation”. 1%

Principle 12: Right to health
Ensure the enjoyment of the highest attainable standard of physical and mental health of all migrants

Through its Strategic Plan for Migration adopted in 2015, Portugal granted access to the National Health System to all residents, whether or not they
have regular status.1%®

151 General Assembly, Violence against women migrant workers: Report of the Secretary-General, A/68/178, 23 July 2013, para. 36.
152 General Assembly, Violence against women migrant workers: Report of the Secretary-General, A/70/205, 27 July 2015, para. 46.

183 Mexico’s submission to OHCHR on the GMG Principles and Guidelines, supported by practical guidance, on the human rights protection of migrants in vulnerable

situations.
154 https://www.youtube.com/watch?v=v1GY61tQVaM and http://www.ohchr.org/Documents/Publications/Behind_closed_doors_ HR_PUB_15 4_EN.pdf.

155 Address by His Excellency the President of the Portuguese Republic to the High Level Meeting on Large Movements of Refugees and Migrants, UN General

Assembly, New York, 19 September 2016.
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Principle 12: Right to health
Ensure the enjoyment of the highest attainable standard of physical and mental health of all migrants

In Argentina, Trinidad and Tobago and Uruguay, all migrants enjoy the same access to social services as nationals. Other States, including Belgium,
France, Italy and the Netherlands, have implemented administrative systems to give irregular migrants access to a range of health service. The right to
equal access of all children to health care is recognized in Greece, Portugal, Romania and Spain.*%

Under a new law that entered into force on 1 July 2013, people who stay in Sweden without a permit must be offered the same subsidised health and
medical care as adult asylum seekers, and such children must be offered the same care as resident and asylum-seeking children.’

In 2014, the Chilean Ministry of Health established a task force to develop a migrant-responsive health policy. Several actions have been undertaken
to ensure the right to health of migrants, regardless of their status, including: a) the inclusion of irregular migrants as beneficiaries of the public health
insurance FONASA (Decree of the Ministry of Health No. 67 of 29 May 2015); b) the development of trainings on migration, health, human rights,
and cultural awareness addressed to health professionals, service providers, and officials in charge of health programmes; c) the implementation of a
strategy to improve the collection of data and information on migrants’ access to health; d) the organization of 8 dialogues, which are spaces of
participation where migrants and nationals can express their concerns and proposals in relation to the health policy for migrants.*5

In northern France, MSF teams provided medical consultations, nursing care, physiotherapy and psychological support at the camp known as ‘the
Jungle’ in Calais, as well as in another camp in Grande-Synthe, near Dunkirk.!®

In Greece, the health screening of migrants aims to provide, where necessary, appropriate therapeutic intervention and to ensure the referral of those
in need of medical care to competent health structures.16

In Spain the Association Salud y Familia (Health and Family) is implementing several programmes to improve access to health services for
undocumented migrants in the Barcelona region. The association combines policy advocacy with coordination with service providers and the
government to guarantee undocumented persons’ access to a health card. In collaboration with the public hospitals of Cataluna, they implement the
“Mothers between two cultures” programme, aimed at designing and piloting intercultural education activities targeted toward migrant mothers with
different cultural background who have children of three years or younger. The objective is to improve coverage and reduce unmet needs in the area
of maternal and child health prevention and promotion, by strengthening knowledge, capacity and social support networks. The Association also
offers a programme called “Assistance for At-Risk Maternity” which provides partial assistance for pregnant women to receive pre-natal care and
psychosocial support.*6!

1% General Assembly, Promotion and protection of human rights, including ways and means to promote the human rights of migrants: Report of the Secretary-General,
AJ68/292, 9 August 2013, para. 64.

157 UN Human Rights Council, National report submitted in accordance with paragraph 5 of the annex to Human Rights Council resolution 16/21 : Sweden, 14

November 2014, A/IHRC/WG.6/21/SWE/1, para. 74.

Chile’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with international

human rights (Human Rights Council Resolution A/HRC/35/L.28).

159 See http://www.msf.org/en/topics/mediterranean-migration, http://www.msf.org/en/where-we-work/france.

160 European Union Agency for Fundamental Rights, Thematic focus: Healthcare, http://fra.europa.eu/en/theme/asylum-migration-borders/overviews/focus-healthcare.

161 For more information, visit http://www.saludyfamilia.es/eng/home.htm Source: UN-Women, Gender on the Move: Working on the Migration-Development Nexus
from a Gender Perspective: Training Manual, 2013, p. 186, citing Eve Geddie, Platform for International Cooperation on Undocumented Migrants (PICUM),
picum.org/en.
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Principle 12: Right to health
Ensure the enjoyment of the highest attainable standard of physical and mental health of all migrants

In Sweden, health screening must be offered to all applicants for international protection by the county councils/regions in which they reside. The
health screening is offered to identify any health problems relating to the individual, but also as a measure for infectious disease control. The health
screening is voluntary and an interpreter can be engaged if necessary. The health screening aims to deliver a medical assessment of what kind of
healthcare services should be offered to the person in question. The screening must include questions about the person’s immunisation status, his or
her exposure to infections, as well as other information that may be needed to discover any infectious diseases. The questions must be based on the
epidemiological situation of the places where the person in question has stayed before arriving in Sweden. The health screening must also include a
health dialogue (hdlsosamtal) concerning the person’s past and present physical and mental health. A part of this dialogue must concern the person’s
psychosocial situation or traumatic experiences. A physical examination and tests must be carried out as part of the health screening. They should be
based on the findings from the questions asked earlier and the health dialogue.'6?

In Serbia, migrants living in reception and transit centres are provided with access to health care. Centres have rooms for the provision of healthcare
(24 hour medical teams, gynaecologists and international organizations which provide information of health). In cooperation with civil society
organisations and international organisations, migrants have access to psychosocial support. In cooperation with the local healthcare centres,
conditions and resources have been ensured for the provision of health care, in order to adequately respond to the needs of migrants present in the
territory. 163

Article 32 of the Italian Constitution guarantees assistance to everyone under the national health-care system, based on the principles of universality
and solidarity. This implies the compulsory enrolment in the National Health-Care Service (NHS) to all migrant children being on the national
territory, regardless of their legal status.%*

The Swiss Red Cross runs health centres for undocumented migrants in Bern and Zurich. According to Swiss Law, irregular migrants have the right
to health insurance and therefore access to public health care. The centres provide health counselling, health insurance information, primary health
care, psychiatric support, and preventive care. The centres also support irregular migrants to access specialists, hospitals or dentists. 65

One of the priorities of the Swiss national programme “Migration and Health” is to enable migrants’ access to health services, regardless of their
migration status. The programme has set up an online platform to support health professionals’ intercultural competences and a telephone
interpretation service available in 50 languages.*6®

Doctors and volunteers from Gynécologie Sans Frontiéres carry out visits to refugee and migrant women in locations lacking basic living conditions
and access to adequate health care, including reproductive health care.*6”

162 European Union Agency for Fundamental Rights, Thematic focus: Healthcare, http://fra.europa.eu/en/theme/asylum-migration-borders/overviews/focus-healthcare.
163 Serbia’s submission to OHCHR on the GMG Principles and Guidelines, supported by practical guidance, on the human rights protection of migrants in vulnerable

situations, 8 December 2016.

164 Ttaly’s submission to OHCHR on the GMG Principles and Guidelines, supported by practical guidance, on the human rights protection of migrants in vulnerable

situations, 23 November 2016.

165 Health care for irregular migrants, Switzerland, on the IFRC Smart Practices database, http://media.ifrc.org/global-review-on-migration/smart-practice/health-care-

for-irregular-migrants-switzerland/.

166 Switzerland’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).
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Principle 12: Right to health
Ensure the enjoyment of the highest attainable standard of physical and mental health of all migrants

MSF operates at the arrival spots in Sicily, assisting people onshore by providing a Psychological First Aid. A mobile team composed of a
psychologist and adequately trained cultural mediators is deployed within maximum 72 hours after the alert is given by the Italian Ministry of
Interior. A number of essential services are then given to survivors, such as access to basic needs, orientation and information, referral of severe
medical cases, emotional and psychological support. According to the landing location and with the agreement of national authorities, group and/or
individual psychological sessions are provided.'%®

A programme called Ventanillas de Salud, Institute for Mexicans Abroad, was created to assist the Mexican immigrant population in the United
States. Beginning in 2003 in California and spreading to all Mexican Consulates in the US, it provides health information, screenings and referral
services to Mexican citizens living in the US, partnering with local non-profits to provide services. They also assist in helping those eligible to enrol
in federal and state health programmes.16°

The Swiss Red Cross has published a booklet with information on the right to health care, how to access health care and insurance, and
recommendations for health practitioners on how to treat migrants who do not have health insurance.®

Malta has established a special unit within the Department of Primary Health to attend migrants. It is staffed with several ‘cultural mediators’ from
migrant communities (Somali, Ethiopian, Eritrean, Congolese, and Nigerian). Half of these are women, who provide assistance during prenatal and
gynaecological appointments at the “women’s clinic” in the health centres. In addition to direct assistance and cultural sensitivity training for staff,
the Unit has also conducted community outreach on sexual health, how to navigate the health system and mental health. Materials have been
published in many languages, including Somali, Tigrinya, French and Arabic.*"

At the World Humanitarian Summit, the United Nations Population Fund (UNFPA) and 13 States — Australia, Central African Republic, Denmark,
Finland, Iceland, Liberia, The Netherlands, Norway, The Philippines, Sweden, Switzerland, United Kingdom, and Uruguay — committed to intensify
support, including financing for humanitarian action, to ensure universal access to sexual and reproductive health and reproductive rights in crisis
settings.t” This includes a rollout by 2017 of the Minimum Initial Services Package (MISP) within 48 hours of an emergency which will help prevent
maternal and new born deaths; support those who have been targeted for sexual violence and subsequent trauma; sexually transmitted infections;
unwanted pregnancies and unsafe abortions; and the possible spread of HIV.17

167 Council of Europe Commissioner for Human Rights, Human rights of refugee and migrant women and girls need to be better protected, 7 March 2016,
https://www.coe.int/en/web/commissioner/-/human-rights-of-refugee-and-migrant-women-and-girls-need-to-be-better-protected; Gynécologie Sans Frontiéres,
http://gynsf.org/en/reportage-de-gsf-dans-les-camps-de-la-honte/.

1688 MSF, EU Migration Crisis: June update, 17 June 2016, available at http://www.msf.org/en/article/20160617-eu-migration-crisis-update-june-2016.

169 http://ihcglobal.org/key-policy-topics/migration-and-its-implications/ , source: http://www.ilo.org/dyn/migpractice/migmain.showPractice?
p_lang=en&p_practice_id=34.

170 International Federation of Red Cross and Red Crescent Societies (IFRC), One humanity: Safety and dignity for migrants, IFRC September 2016, p. 16,
http://mww.ifrc.org/Global/Documents/Secretariat/201609/0One%20humanity-Safety%20and%20dignity%20for%20migrants-EN-locked.pdf.

71 For more information, visit: https://ehealth.gov.mt/ HealthPortal/health_institutions/primary_healthcare/ migrant_healthunit.aspx Source: UN-Women, Gender on the
Move: Working on the Migration-Development Nexus from a Gender Perspective: Training Manual, 2013, p. 186, citing Eve Geddie, Platform for International
Cooperation on Undocumented Migrants (PICUM), picum.org/.

172 UNFPA, Accelerating efforts to save lives, protect rights and dignity and leave no one behind, 23 May 2016, http://www.unfpa.org/press/accelerating-efforts-save-
lives-protect-rights-and-dignity-and-leave-no-one-behind.
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Principle 12: Right to health
Ensure the enjoyment of the highest attainable standard of physical and mental health of all migrants

The United Kingdom makes antiretroviral therapy available to all people living with HIV in the country at no cost regardless of their migration

status.174

The South African National AIDS Council is establishing a multistakeholder advisory committee on mobile men and migrant populations to provide
advice on a comprehensive and strong programme aimed at reducing the risk of HIV transmission and other infectious diseases among migrants.”

Migrant and Refugee Communities Forum (MRCEF) is a bilingual mentoring support scheme in the UK, developed in 2007 in order to take advantage
of the skills of unemployed refugee doctor who wanted to support non-English speaking migrants and refugees experiencing mental illness, using a
US cultural brokerage model. Mentees not only reported feeling better, but started attending college, volunteering and some secured paid work.
MRCF has opened the mentoring role to all individuals who want to support migrants and refugees. Training and structured support is provided for
mentoring vulnerable migrants and refugees weekly for at least six months to help them break out of isolation and build confidence for a new start.’

Resources: The Inter-Agency Standing Committee Guidelines for mental health and psychosocial support in emergency settings;*’” the Multiagency
guidance note on Mental Health and Psychosocial Support for Refugees, Asylum Seekers and Migrants on the Move in Europe.'?®

In the USA, non-profit organisations are explicitly exempt from any requirements to verify immigration status as a condition for providing services.
Rather, any non-profit or government domestic violence service programme or shelter that denies assistance to migrants on the basis of their irregular
situation is in violation of the Attorney General’s order requiring that services “necessary for the protection of life and safety” be provided without
regard to immigration status.*™

Some US cities including Chicago have introduced municipal identification cards so that undocumented residents can more easily access public
services such as healthcare and schools. &

The Committee for the Rights of Foreigners of the Council for Human Rights (an advisory body to the Czech Government) concluded after a meeting
with health professionals in September 2010 that reporting migrants in an irregular situation to the police is unlawful and should not take place. As a
follow-up, the Czech Medical Chamber clarified this issue in a newsletter, sent to every doctor.8!

173

174

175

176

177

178

179

Inter-Agency Working Group on Reproductive Health in Crisis, Reproductive Health-related Resources to Implement the Minimum Initial Service Package (MISP) at
the Onset of an Emergency, http://iawg.net/resource/misp-implementation/.

Joint United Nations Programme on HIV/AIDS (UNAIDS), The Gap Report 2014: Migrants, UNAIDS 2014, p. 11, available at http://www.unaids.org/sites/default/
files/media_asset/04_Migrants.pdf.

Ibid., p. 12.

Yohannes Fassil and Angela Burnett, Commissioning mental health services for vulnerable adult migrants: Guidance for commissioners, Mind, with the support of
the Faculty for Homeless, Inclusion Health/Pathway and NHS England, September 2015, pp. 27-28, http://www.mind.org.uk/media/3168649/vulnerable-
migrants_2015_mindweb.pdf.

Available at http://www.who.int/mental_health/emergencies/9781424334445/en/.
http://Amww.euro.who.int/en/health-topics/health-determinants/migration-and-health/publications/2016/mental-health-and-psychosocial-support-for-refugees,-asylum-
seekers-and-migrants-on-the-move-in-europe.-a-multi-agency-guidance-note-2015.

UNODC and IFRC, Combating Violence against Migrants, 2015, p. 53, available at https://www.unodc.org/documents/justice-and-prison-
reform/UNODC_Combating_Violence_against_Migrants.pdf.

CYI9E/QUH/IV



0€S.T-LT'3D

€9

Principle 13: Adequate standard of living
Safeguard the right of migrants to an adequate standard of living

In March 2016, the European Commission against Racism and Intolerance (ECRI), part of the Council of Europe, has adopted the General Policy
Recommendation No. 16 on safeguarding irregularly present migrants from discrimination. 8 The policy calls for the creation of firewalls to prevent
state and private sector actors from denying human rights to migrants in an irregular situation by clearly prohibiting the sharing of the personal data
of, or other information about, persons suspected of irregular presence or work, with the immigration authorities for purposes of immigration control
and enforcement. The recommendations outlines ways to ensure that these rights are respected in the areas of education, health care, housing, social
security and assistance, labour protection and justice. In relation to housing, in order to reduce the risk of exploitative or abusive situations, States are
required to ensure that renting accommaodation to irregular migrants is not criminalised by reason only of their immigration or migratory status.'s

In 2005, the Municipality of Utrecht in the Netherlands supported the Dutch non-profit organisation STIL to set up a shelter for women and children
in irregular status called Fanga Musow (“Strong Women”). This initiative offers undocumented women and children safe and stable accommaodation,
financial help, legal assistance, education and medical services. Now run as a project of Stichting Seguro, the shelter is partly funded by the
Municipality (staff costs) and partly funded by numerous independent donors (other running costs and financial assistance to the women). Stichting
Seguro also manages three shelters for undocumented men who are homeless in Utrecht, entirely funded by the Municipality. The Municipality also
fully funds another shelter for undocumented women and children called Huize Agnes. Most of the undocumented women supported in this shelter
arrived in the Netherlands as unaccompanied children and are now undocumented young women, some with children. 8

In Greece a collective of refugee, student and solidarity activists have squatted City Plaza, a disused hotel that was closed for several years, since 22
April 2016. From 2nd May, City Plaza has hosted refugees who arrived prior to the EU/Turkey Deal of March 2016. It is not funded by the state or by
NGOs, but is self-funded and self-run. City Plaza is collectively organised in its daily operation, with all those living at the site involved in decision
making through various cross-represented assemblies. The people living on site participate in ensuring the collective living arrangements run
smoothly, and there is a rota to cover all the cooking, cleaning, and additional activities required to ensure that everyone experiences comfortable
living conditions.8

180 City of Chicago, Mayor Emanuel, Clerk Mendoza Announce Launch of Municipal ID Program, 12 October 2016,
https://www.cityofchicago.org/city/en/depts/mayor/press_room/press_releases/2016/october/Municipal-ID-Program.html; Reuben Unrau, City Sets Aside $1 Million
for Municipal 1D Program, 14 October 2016, http://chicagotonight.wttw.com/2016/10/14/city-sets-aside-1-million-municipal-id-program.

181 European Agency for Fundamental Rights, Fundamental rights of migrants in an Irregular Situation in the European Union, 2011, p. 44.

182 The European Commission against Racism and Intolerance (ECRI), General Policy Recommendation No. 16 on Safeguarding Irregularly Present Migrants from

Discrimination, adopted on 16 March 2016, Council of Europe, Strasbourg, CRI(2016)16, available at http://www.coe.int/t/dghl/monitoring/ecri/activities/ GPR/EN/

Recommendation_N16/REC-16-2016-016-ENG.pdf.

Council of Europe’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

184 platform for International Cooperation on Undocumented Migrants, Protecting undocumented children: Promising policies and practices from governments, PICUM

2015, pp. 22-23.

V. Squire, City Plaza: a way forward for the European ‘migration crisis’? 50.50 People on the Move, 14 June 2016, available at https://www.opendemocracy.net/

vicki-squire/city-plaza-way-forward-for-european-migration-crisis, http://solidarity2refugees.gr/city-plaza/.

183

185
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Principle 14: Decent work
Guarantee the right of migrants to work, in just and favourable conditions

In Spain the Ley de Extranjeria (Foreigners’ Law) of August 2000 denied migrants in an irregular situation the right to assemble, demonstrate,
associate, join a union and go on strike. In January 2001, three major trade unions — the Union General de Trabajadores (UGT), Comisiones Obreras
(CCOO0) and the Confederacion General de Trabajo (CGT) — made a public announcement stating that the law was unconstitutional, that they would
not follow it, and that they would allow undocumented migrants to be members of their trade unions. Another Spanish union, the Sindicato de
Obreros del Campo (SOC), has also gone against this law by making undocumented workers union members. 8

Labour laws in Azerbaijan, Jamaica, and Peru also ensure that migrants have equal access to social protection, including contributory pension
schemes and health care.

The Swedish Trade Union Centre for Undocumented Migrants was created in 2008 by a number of Swedish trade union organisations, together with
an organisation promoting the rights of undocumented migrants. The objective of the centre is to inform undocumented migrants about their rights in
the labour market and represent them vis- a- vis their employers in any proceedings if they so wish.188

In Belgium, DUO for a JOB connects young migrants looking for jobs with experienced professional mentors in early retirement, who share their
knowledge, experience and personal networks, to support migrants in their research for jobs.8°

The Bulgarian Red Cross offers assistance to migrants in finding jobs via an employer referral programme, job seeking support and language lessons.
Six volunteers from migrant communities, under the supervision of two Bulgarian Red Cross staff members in Sofia, assist migrants to register with
the employment office, draft CVs, prepare for job interviews, and enrol in trainings. The Bulgarian Red Cross also works to encourage employers to
hire migrants, and refers migrants to employers who have expressed willingness to consider them. In addition, the Bulgarian Red Cross offers
language lessons to support the integration process. Migrants receive lessons from Bulgarian teachers several times a week. One lesson from the
project has been that the involvement of potential employer companies in implementation of the programme, for example in trainings, encourages the
participation and long-term commitment of both companies and employees.*®

The ASEAN Qualifications Reference Framework (AQRF) is a system to relate existing qualification framework/training system between ASEAN
member states. The AQRF has eight qualifications levels, ranging from basic skills to most advanced and specialised skills agreed among all 10
member states.%

ChileValora, the national System of Certification of Professional Skills, certifies the job skills of migrants that are included in the Catalogue of Job
Skills, regardless of migrants’ status and where the professional skills have been developed. '

The New Skills Agenda for Europe launched by the European Commission in June 2016 outlines a number of initiatives with the aim to assess,
profile, recognise and upgrade skills of third country nationals, including the launch of a ‘Skills Profile Tool for Third Country Nationals’, which will
assist services in receiving and host countries to identify and document skills, qualifications and experience of newly-arrived third country
nationals.1%

186 platform for International Cooperation on Undocumented Migrants, Ten Ways to Protect Undocumented Migrant Workers, PICUM 2005 [They used it again in their

submission to the half-day of discussion in 2014], p. 50.
187 General Assembly, Violence against women migrant workers: Report of the Secretary-General, A/70/205, 27 July 2015, para. 34.

188 European Union Agency for Fundamental Rights, Severe labour exploitation: workers moving within or into the European Union: States’ obligations and victims’

rights, 2015, p. 85. For more information, see: Solidar (2014), Undocumented migrants: equal access to labour and social rights?
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Principle 14: Decent work
Guarantee the right of migrants to work, in just and favourable conditions

In Canada, recognition of credentials for regulated occupations is mainly a sub-national responsibility that is mostly delegated, in legislation, to
professional regulatory bodies that have the primary responsibility for establishing occupational standards. The federal government plays a facilitative
role to foster the development of consistent, national approaches. To this end, the Forum of Labour Market Ministers has developed the Pan-Canadian
Framework for the Assessment and Recognition of Foreign Qualifications. Since the launch of the Framework in 2009, government representatives of
labour, immigration, and health departments have worked collaboratively towards the enhancement of foreign-qualification recognition processes
across Canada.**

Since 2010, Canada’s Labour Program has partnered with the Royal Canadian Mounted Police to raise awareness on human trafficking for forced
labour among provincial labour inspectors and other labour officials, including providing information about possible signs and indicators of human
trafficking and possible areas of cooperation between federal, provincial, territorial labour officials, law enforcement and other implicated parties.
Since migrant workers are potentially at risk, raising awareness among front line labour inspectors may help mitigate the risk and identify potential
victims.19

In Thailand, all workers, regardless of migrant status, have the right to claim compensation in case of accident or injury at work through the
Workmen’s Compensation Fund. All employers are obligated to pay in to the fund and may be liable under civil or criminal law if they do not.1%

Sri Lanka requires all recruitment agents and employers recruiting Sri Lankans nationals for employment abroad to be registered and licensed by the
government. They must be registered with the relevant Diplomatic Mission, which approves jobs requests and placements.*®”

189 Intergenerational mentoring for immigrant youth, Belgium, on the IFRC Smart Practices database, http://media.ifrc.org/global-review-on-migration/smart-
practice/intergenerational-mentoring-for-immigrant-youth-belgium/.

190 Employer referral and language lessons, Bulgaria, on the IFRC Smart Practices database, http://media.ifrc.org/global-review-on-migration/smart-practice/employer-
referral-and-language-lessons-bulgaria/.

191 1O, Recognition of skills and labour mobility in ASEAN, available at http://www.ilo.org/dyn/migpractice/migmain.showPractice?p_lang=en&p_practice_id=98

(PowerPoint).

Chile’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with international

human rights (Human Rights Council Resolution A/HRC/35/L.28).

European Union’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights (Human Rights Council Resolution A/HRC/35/L.28). Information is available at http://ec.europa.eu/social/main.jsp?catld=1223.

194 Canada’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights (Human Rights Council Resolution A/HRC/35/L.28).

Canada’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights (Human Rights Council Resolution A/HRC/35/L.28).

1% R. Napier-Moore; K. Sheill, High rise, low pay: experiences of migrant women in the Thai construction sector, International Labour Organization, Bangkok: I1LO,

2016, p. 45.

Sri Lanka’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights (Human Rights Council Resolution A/HRC/35/L.28).

192

193

195

197
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Principle 15: Right to education
Protect the right of migrants to education, including primary and secondary education as well as higher education and vocational and language training

The fundamental right of all children to education, regardless of their legal status, is recognized in Argentina, Belgium, Chile, Italy, Spain, Thailand,
the Netherlands and Uruguay. In France, there is a ministerial circular to the same effect.1%

Italy guarantees to migrant children the right to education, regardless of their status, on the same terms as Italian children. The 1998 Immigration Act
integrates the right to education in national legislation. It provides for the compulsory education of migrant children, the teaching of Italian, and the
promotion of the culture and language of the countries of origin of migrant children.%

Chile guarantees access to public education to migrant children and adolescents, regardless of their migration status (Ministry of Education, Ordinary
Communication No. 07/1008 of 2005). In 2016, a new procedure was established to facilitate the enrolment of irregular migrant children. 2

In Serbia, school age migrants in transit have access to informal education, provided by the competent institution in cooperation with civil society
organisations.*

Through its Strategic Plan for Migration adopted in 2015, Portugal promotes access to education to the children of all migrants, whether or not they
have regular status.??

The US Supreme Court ruled in the landmark Plyler v. Doe case in 1982, that it was a violation of the Constitution to deny irregular migrant children
free compulsory education under the same conditions as citizens and regular migrant children. The legal ruling has been complemented by guidelines,
for instance those produced by the National School Boards Association and the National Education Association, regarding legal issues and specific
schools. A number of States have fully implemented this ruling to include access to other school-based services, such as free and reduced-price meals
and educational assistance for children with learning disabilities.?%

In 2005, Thailand’s Ministry of Education instructed school directors to enrol all children, including irregular migrant children, so they could access
free basic education.?*

198 General Assembly, Promotion and protection of human rights, including ways and means to promote the human rights of migrants: Report of the Secretary-General,

AJ68/292, 9 August 2013, para. 65.

199 OHCHR, The Economic, Social and Cultural Rights of Migrants in an Irregular Situation, HR/PUB/14/1, 2014, p. 88 — citing PICUM, Undocumented Children in

Europe, pp. 16-17.

200 Chile’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with international

human rights (Human Rights Council Resolution A/HRC/35/L.28).

201 Serbia’s submission to OHCHR on the GMG Principles and Guidelines, supported by practical guidance, on the human rights protection of migrants in vulnerable

situations, 8 December 2016.

202 Address by His Excellency the President of the Portuguese Republic to the High Level Meeting on Large Movements of Refugees and Migrants, UN General

Assembly, New York, 19 September 2016.

28 OHCHR, The Economic, Social and Cultural Rights of Migrants in an Irregular Situation, HR/PUB/14/1, 2014, p. 89.
204

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

Save the Children’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with
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Principle 15: Right to education
Protect the right of migrants to education, including primary and secondary education as well as higher education and vocational and language training

The Council of Europe’s project Linguistic Integration of Adult Migrants (LIAM) provides assistance to member states in developing coherent and
effective policies on linguistic support to adult migrants. In this area, the Council of Europe has also developed standard setting instruments, policy
guidelines?® and tools?® for policy makers, language course providers, teachers and learners.”

In Belgium, head teachers are not required to inform the police of the administrative status of children and their parents, and undocumented migrants
will not be arrested in the vicinity of the school. This guarantee was extended to the entire Belgian territory through a circular letter signed by the
Ministry of Interior on 29 April 2003, recalling that police services cannot enter schools in order to carry out deportations.?®® In the Netherlands,
legislation explicitly prevents schools from sharing personal information with others (for example, immigration authorities) and from refusing
registration because of immigration status.?®

Portugal provides for enhanced protection of undocumented children and the children of irregular migrants. Their details are confidential and may not
be shared with immigration authorities. This practice prevents situations in which children do not attend school or receive proper health care for fear
of their status being exposed.?1°

In 1997, Germany set up a national database of leaving certificates, exams and degrees and information about the authorities responsible for
recognition in specific sectors and regions. Since 2012, there has been a publicly accessible version online. Detailed information on foreign
educational institutions, their courses and certificates is available for institutions that have to assess these for recognition (the database covers 180
countries, approximately 25,000 institutions, 22,000 university degrees and 25,000 evaluations on individual cases; professional qualifications —
5,800 entries — and secondary school leaving certificates — 1,500 entries — complement the academic sector). One consequence of standardizing
this recognition procedure has been a significant reduction in the administrative budget for this work.?%

Ecuador’s Human Mobility Law, passed in January 2017, guarantees to migrants and returnees the right to the recognition of degrees and studies
carried out abroad.?'?

205 http://www.coe.int/en/web/lang-migrants/guiding-principles; http://www.coe.int/en/web/lang-migrants/language-policies-for-adult-migrants.

206 https://rm.coe.int/16802fclcd; https://rm.coe.int/16802fc1d4; http://www.coe.int/en/web/lang-migrants/instruments#For%20learners%20and%?20teachers.

207 Council of Europe’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with
international human rights law. Materials are available on the LIAM website, at: http://www.coe.int/en/web/lang-
migrants/home?p_p_id=56_INSTANCE_cS30Priwme6S&p_p_lifecycle=0&p_p_state=normal&p_p_mode=view&p_p_col_id=column-
1&p_p_col_count=1&_56_INSTANCE_cS30PriWme6S_languageld=it_IT.

208 OHCHR, The Economic, Social and Cultural Rights of Migrants in an Irregular Situation, HR/PUB/14/1, 2014, p. 88 — citing PICUM, Undocumented Children in
Europe, pp. 16-17.

209 UNICEF, Examples of good practices in the implementation of the international framework for the protection of the rights of the child in the context of migration,
draft paper, 26 May 2010, p. 14, available from www.ohchr.org/Documents/Issues/MHR/Consultation2010/2.Good_practices_Migration_children_UNICEF.pdf —
citing PICUM, Undocumented Children in Europe; see also European Union Agency for Fundamental Rights (FRA), Apprehension of migrants in an irregular
situation, 2013, principles 4 and 5.

210 Address by His Excellency the President of the Portuguese Republic to the High Level Meeting on Large Movements of Refugees and Migrants, UN General
Assembly, New York, 19 September 2016.

21 A Schuster, M. Vincenza Desiderio and G. Urso (eds) Recognition of Qualifications and Competences of Migrants, 2013, IOM, p. 71. The database is accessible
online (Informationssystem zur Anerkennung auslandischer Bildungsabschliisse, ANABIN): www.anabin.de.
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Principle 15: Right to education
Protect the right of migrants to education, including primary and secondary education as well as higher education and vocational and language training

The Platform for International Cooperation on Undocumented Migrants (PICUM) have produced a teachers’ guide to accompany their web
documentary “Undocumented” to educate students at all levels about the daily lives of undocumented migrants, drawing on stories of undocumented
migrants, migrants’ rights defenders, professionals and public authorities. The tool also addresses related issues such as human rights, migration,
social studies, civic education, and current affairs.??

In Slovenia, UNICEF trained teachers on working with migrant children and elaborated a school activities model at the Livada Primary School as a
good practice. They provided school teaching staff with dictionaries to facilitate communication with children (Arabic, English, Slovenian).?4

In Ecuador, UNHCR and the Nation Human Rights Institution (Defensoria del Pueblo) promoted the development of a methodology of inclusive
education addressed to teachers and educators working in urban and rural areas of Ecuador.?'

In Switzerland, school curricula include learning objectives related to non-discrimination and respect for diversity.?6

The Hague court found that Dutch national law (Aliens Employment Act or WAV) is in violation of Article 2 of the 1st Protocol of the ECHR by
requiring students to have a residence permit in order to carry out an internship which is a compulsory part of an educational programme.?”

A special programme called “Mama Learns Greek” — Learning of the Greek Language Tailor-made for Migrant Mothers helps migrant mothers to
learn the language and improve their ability to help their children in school. This contributes to gender equality, the integration of mothers and
children, cohesion of the family and human development of mothers and children. This programme is also part of the Annual Programme of the
European Integration Fund, a programme that promotes linguistic skills and women’s capacity to assist their children in their schooling and life.?8

The training programmes of the Chilean National Service for Training and Work (Servicio Nacional de Capacitacion y Empleo SENCE) are open to
both regular and irregular migrants.?®

212 Ecuador, Ley Organica de Movilidad Humana, Article 28 and 50, available at http://www.asambleanacional.gob.ec/es/multimedios-legislativos/38946-ley-organica-
de-movilidad-humana.

23 The Platform for International Cooperation on Undocumented Migrants (PICUM), How to use UNDOCUMENTARY in the Classroom: A teacher’s guide, available at
http://picum.org/picum.org/uploads/publication/Educational%20guide_FINAL_EN.pdf.

214 Slovenia’s submission to OHCHR on the GMG Principles and Guidelines, supported by practical guidance, on the human rights protection of migrants in vulnerable
situations, 7 December 2016.

25 http://www.acnur.org/t3/fileadmin/Documentos/Publicaciones/2016/10267.pdf.

26 Switzerland’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with
international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

217 UNICEF, Examples of positive developments for the rights of children in the context of international migration — 2012 Day of General Discussion of the Committee
on the Rights of the Child: The Rights of All Children in the Context of International Migration, available from http://www.unicef.org/socialpolicy/files/
Examples_of_positive_developments_for_the_rights_of_children_in_the_context_of_international_migration.pdf.

218 Source: http://www.gfmd.org/pfp/ppd/331.

219 Chile’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with international
human rights (Human Rights Council Resolution A/HRC/35/L.28).
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Principle 16: Right to information
Uphold migrants’ right to information

Traditional information distribution strategies, including pamphlets, posters and information sessions may not be effective in the context of large
and/or mixed movements, given that individuals cannot carry non-essential material with them and time spent in the reception and transit centres is
limited. In the former Yugoslav Republic of Macedonia, the NGO La Strada has been handing out laminated maps to women and girls — which they
will likely keep given the importance of maps to their journey — on the back of which contacts of protection services in transit and destination
countries are listed.??

On arrival in Slovenia, every migrant was given a pamphlet with basic information on the country, registration procedure, available services and
information on accommodation, care and health services as well as the names of organisations providing these services (Police, Caritas,
Administration for Civil Protection and Disaster Relief, Red Cross, Slovenska filantropija), including the information of the Red Cross being
responsible for tracing family members and reunification of families when family members get lost on route. The pamphlet was also available in
Arabic.??

PROGE (Die Produktionsgewerkschaft) in Austria is a union which provides information about rights such as the minimum wage, working hours and
holidays, for example to seasonal harvest workers.???

The New Zealand Government provides trusted settlement information to migrants on a variety of topics, including New Zealand’s employment law,
finding employment, cost of living, housing, healthcare, education and schooling and opportunities to participate in the community.?2

In Serbia, several NGOs are developing phone apps for migrants and asylum seekers with a view to provide updated information on border closures,
transport options, and available services along the transit route. One organization wanted to include a mapping of gender-based violence health
services in countries along the route.??*

In the Balkans, governments have discussed using loudspeakers with recorded messages in multiple languages playing in transit centres to ensure that
information is properly shared. This would improve access to information especially for women and girls who may have lower literacy rates.??

In 2015, Turkey launched a new communication center for foreigners (Yimer Line). The centre acts as a ‘helpline’ and provides information in
Turkish, English, Arabic and Russian. This calling center also serves as hotline for victims of human trafficking and provides translation services for
foreigners who need to contact law enforcement agencies.??

220 UN-Women, Gender Assessment of the Refugee and Migration Crisis in Serbia and FYR Macedonia, UN-Women Europe and Central Asia Regional Office, January
20186, p. 30.

221 Slovenia’s submission to OHCHR on the GMG Principles and Guidelines, supported by practical guidance, on the human rights protection of migrants in vulnerable
situations, 7 December 2016.

222 European Union Agency for Fundamental Rights (FRA), Severe labour exploitation: workers moving within or into the European Union — States’ obligations and

victims’ rights, FRA 2015, p. 55.

New Zealand’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

224 UN-Women, Gender Assessment of the Refugee and Migration Crisis in Serbia and FYR Macedonia, UN-Women Europe and Central Asia Regional Office, January
2016, p. 34.

225 Women’s Refugee Commission, No Safety for Refugee Women on the European Route: Report from the Balkans, 2016, p. 8.

226 Turkey’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with
international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

223
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Principle 16: Right to information
Uphold migrants’ right to information

Welcome to Europe (w2eu.info) provides independent information, including contacts and counselling, for refugees and migrants coming to Europe.
The information is accessible by country or issue.??

The Netherlands Red Cross launched the Refugee Buddy app in November 2015 to provide newly arrived migrants with information about their new
area of residence. The app was developed in close consultation with migrants who had said that lack of any information on where they were or what
to do was a key challenge. The app provides information on: the asylum procedure; key facilities nearby (e.g., pharmacies, supermarkets, churches
and mosques); relevant news; traffic and transportation; medical facilities; and Dutch culture. The app can be downloaded in Arabic or English and
provides translations. The existing Red Cross Red Crescent First Aid app has also been translated and integrated into the Buddy app. The app had
been downloaded 4000 to 5000 times in the first six months of release.??®

NetHope, is a public & private partnership of aid groups and technology companies providing low-bandwidth Wi-fi hotspots and charging facilities to
migrants along the Balkan migration route and in camps in Greece. Given that some services, such as booking an interview with the Greek Asylum
Office, are only available online, the internet is essential for migrants to be able to access services and secure their rights such as making informed
decisions about their migration and connect with family members.??®

Red Cross National societies use the opportunity provided by setting up charging stations where migrants can charge their smartphones to share Red
Cross Red Crescent information material and audio. In camps in Rwanda, the ICRC is implementing the ‘Mobile Solar Kiosk’ project to help
migrants in camps charge their phones. Many migrants in camps own phones but cannot use them due to lack of access to the Rwandan mobile
network, no airtime/credit, and no access to electricity to charge their phones. A solar kiosk that allows 20 phones to be charged at any given time has
been set up in the camp; the kiosk charges 60 phones per day on average.?*°

Resources on data security and migrants’ privacy: a) The Electronic Frontier Foundation (EFF) advices on digital security and provides resources on
its website, including on data protection;?3 b) The Responsible Data Forum, a collaboration between Amnesty International, Aspiration, The Engine
Room, Greenhost, HURIDOCS, Oxfam, Leiden University’s Peace Informatics Lab, School of Data and Ushahidi, has published a handbook on
responsible data usage.??

In March 2016 the Organization for Security and Co-operation in Europe (OSCE) Representative on Freedom of the Media recommended the
member States to: a) instruct immigration and other law enforcement agencies to respect the right of members of the media to report on issues of
public interest and to ensure their safety; b) facilitate journalists’ access to areas and locations relevant from a migration perspective, such as border
areas, camps and other facilities; c) allow journalists to interview or have contact with migrants in order to report personal stories and current living
conditions; d) respect and promote media self-regulatory mechanisms in order to avoid the stereotyping of migrants.2®

Greece carried out workshops to sensitize journalists to address phenomena of racism and xenophobia.?3*
Resources: Freelance Journalist Safety Principles,?®® the Ethical Journalism Network’s five-point guide for reporting on migration.2%

227 At http://iwww.w2eu.info.

228 Refugee Buddy app, Netherlands, on the IFRC Smart Practices database, http://media.ifrc.org/global-review-on-migration/smart-practice/refugee-buddy-app-
netherlands/.

229 http://nethope.org; see also, Madeline Kane, Refugees in Greece need internet so badly that they’ll stop a riot to let the wifi guys work, Quartz, 20 June 2016,
http://gz.com/711529/refugees-in-greece-need-internet-so-badly-that-theyll-stop-a-riot-to-let-the-wifi-guys-work/; Reuters, Internet in Greek migrant camps as
important as food and water, aid groups say, Humanosphere, 22 July 2016, http://www.humanosphere.org/human-rights/2016/07/internet-in-greek-migrant-camps-as-
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Principle 17: Monitoring and accountability
Guarantee monitoring and accountability in all responses to migration, including in large and/or mixed movements of migrants

UN-Women’s migration programme ‘“Promoting and Protecting Women Migrant Workers” Labour and Human Rights: Engaging with International,
National Human Rights Mechanism to Enhance Accountability” was piloted in Mexico, Moldova and the Philippines and had global reach through
high-level policy and normative work (February 2014-January 2017). Activities were aimed at promoting the rights and protection of Women
Migrant Workers against exploitation and abuse at all stages of migration by 1) strengthening strategic international human rights institutions,
parliaments, governments to ensure accountability to WMWs at all stages; and 2) strengthening WMWSs organizations to effectively engage with
these mechanisms and governments to ensure greater accountability at all stages of migration.?%

Within the European Network of National Human Rights Institutions, many of the members have done significant work on combatting negative
stereotyping and hate speech, through their monitoring and reporting work. For instance, the French Commission (CNCDH) in its annual report on
combatting racism, anti-Semitism and xenophobia is monitoring and analysing the actions of the public authorities and formulates recommendations
to help them fight against this phenomena, but also through complaints handling and legal action. The latter is the case of the Belgian NHRI,
Interfederal Centre for Equal Opportunities (UNIA), which handled an increased number of complaints during the past year. Several NHRIs are also
working on projects to identify and prevent hate speech on the internet.#

important-as-food-and-water-aid-groups-say/; see also: Charging and Wi-Fi stations for migrants along trails, Europe, on the IFRC Smart Practices database,
http://media.ifrc.org/global-review-on-migration/smart-practice/charging-and-wi-fi-stations-for-migrants-along-trails-europe/.

230 Charging and Wi-Fi stations for migrants along trails, Europe, on the IFRC Smart Practices database, http://media.ifrc.org/global-review-on-migration/smart-
practice/charging-and-wi-fi-stations-for-migrants-along-trails-europe/; see also, Aviva Rutkin, Tech helps refugees make journey — and survive when they arrive,
New Scientist, 7 September 2015, https://www.newscientist.com/article/dn28137-tech-helps-refugees-make-journey-and-survive-when-they-arrive/.

21 Information at https://www.eff.org.

232 Information at https://responsibledata.io.

233 OSCE Representative issues recommendations on rights and safety of members of the media reporting on refugees, 4 March 2016, http://www.osce.org/node/225911;
Communiqué No.3/2016: Communique by the OSCE Representative on Freedom of the Media on the rights and safety of journalists reporting on refugees,
http://www.osce.org/fom/225896?download=true.

234 Greece’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with
international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

25 Freelance Journalist Safety Principles, 12 February 2015, http://dartcenter.org/content/global-safety-principles-and-practices For a more comprehensive listing of
texts, declarations, decisions, resolutions and conventions related to human rights and the safety of journalists, see http://www.unesco.org/new/en/communication-
and-information/freedom-of-expression/safety-of-journalists/basic-texts/.

236 EJN Chair presents new guidelines on migration coverage in Lampedusa, Ethical Journalism Network, 1 October 2016, http://ethicaljournalismnetwork.org/ejn-chair-
speaks-prix-italia-conference-migration-lampedusa; EJN, Five-point guide for migration reporting, http://ethicaljournalismnetwork.org/resources/infographics/ethical -
guidelines-on-migration-reporting.

237 UN-Women submission to OHCHR s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with
international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

238 European Network of National Human Rights Institutions, Ombudsman Institutions address migration challenges during international conference, 8 September 2016,
available at http://ennhri.org/Ombudsman-Institutions-address-migration-challenges-during-international.
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Principle 17: Monitoring and accountability
Guarantee monitoring and accountability in all responses to migration, including in large and/or mixed movements of migrants

OHCHR has carried out monitoring of the human rights of migrants at the request of the Human Rights Council, as well as under the mandate of the
High Commissioner for Human Rights. In a report on the situation of migrants and asylum seekers in the North African region, OHCHR highlighted
the specific human rights concerns of migrants and provided recommendations designed to protect their human rights. OHCHR and the United
Nations Support Mission in Libya (UNSMIL) released a joint report documenting the human rights abuses against migrants in Libya and providing
recommendations to the authorities in Libya, as well as to countries of origin and destination, to ensure adequate human rights protections for
migrants.?%°

Principle 18: Human rights defenders
Respect and support the activities of human rights defenders and others working to rescue and provide assistance to migrants

The Constitution of Montenegro recognizes that forming an association is a right that requires no form of approval; it is applicable to children from
the age of 14 years. In Finland, online notification is sufficient to register a civil society organization and unregistered organizations operate freely, in
line with recommendations of United Nations experts.?4

In Mexico and Cote d’Ivoire, laws have been enacted that specifically protect human rights defenders, drawing on the UN Declaration on the Right
and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized Human Rights and Fundamental
Freedoms.?4

The Workbook on Security by Front Line Defenders is inspired by human rights defenders from over 50 countries who have attended Front Line
Defenders’ workshops on security and protection. The Workbook is designed to raise awareness on security issues and mitigation of threats. The
workbook illustrates to human rights defenders how to assess the security situation, develop risk and vulnerability reduction strategies, and produce a
security plan for individuals and for organisations.?+

239

240

241

242

Human Rights Council, The situation of migrants and asylum-seekers fleeing recent events in North Africa: Report of the High Commissioner for Human Rights, 1
September 2011, A/HRC/18/54; Detained and Dehumanised: Report on human rights abuses against migrants in Libya: Report of the United Nations Support Mission
in Libya and the High Commissioner for Human Rights, 13 December 2016.

Human Rights Council, Practical recommendations for the creation and maintenance of a safe and enabling environment for civil society, based on good practices and
lessons learned: Report of the United Nations High Commissioner for Human Rights, A/HRC/32/20, 11 April 2016, para. 16, citing Permanent Mission of
Montenegro to the United Nations Office at Geneva, and Permanent Mission of Finland to the United Nations Office at Geneva. See also reports of the Special
Rapporteur on the rights to freedom of peaceful assembly and of association (A/HRC/20/27 and A/HRC/23/39).

Human Rights Council, Practical recommendations for the creation and maintenance of a safe and enabling environment for civil society, based on good practices and
lessons learned: Report of the United Nations High Commissioner for Human Rights, A/HRC/32/20, 11 April 2016, para. 18.

Front Line Defenders, Workbook on Security: Practical Steps for Human Rights Defenders at Risk, 2011, https://www.frontlinedefenders.org/en/resource-
publication/workbook-security-practical-steps-human-rights-defenders-risk.
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Principle 18: Human rights defenders
Respect and support the activities of human rights defenders and others working to rescue and provide assistance to migrants

The UN has adopted the Guidelines against Intimidation or Reprisals (“San José Guidelines”) in response to intimidation and reprisals against those
who provide information or contribute to the treaty bodies” work to promote and protect human rights. The Guidelines underline States’ responsibility
to avoid acts constituting such intimidation or reprisals and mobilise treaty bodies’ means to assist and protect individuals and groups who have been
targeted for seeking to cooperate or cooperating with them.?* Specifically, the Committee on the Protection of the Rights of All Migrant Workers and
Members of Their Families has adopted the San José Guidelines and appointed one of its members as Rapporteur on reprisals.?** One of the Assistant
Secretaries General for Human Rights has also been mandated to lead UN work on ending intimidation and reprisals against human rights
defenders.24

Several resources can support human rights defenders in improving their digital security, including: a) Tactical Tech offers digital security workshops
and has an archive on digital security and human rights; b) Security in-a-Box is a guide to digital security for activists and human rights defenders
throughout the world. It was developed by Front Line Defenders and Tactical Technology Collective, with the support of a global network of
activists, trainers and digital security experts;?¥” ¢) Ononymous.org provides a collection of digital security training materials — videos, toolkits,
guides — from contributors such as Tactical Tech, Front Line Defenders, EFF, Open Data City, The Tor Project, The Centre for Investigative
Journalism and Access Now.?%

Whistleblower protection has been recognised by all major international instruments concerning corruption.2+°

Resources: Transparency International have published International Principles for Whistleblower Legislation to ensure that policies provide
accessible disclosure channels for whistleblowers, meaningfully protect whistleblowers from all forms of retaliation, and ensure that the information
they disclose can be used to advance needed reforms.25°

243 International Human Rights Instruments, Twenty-seventh meeting of chairpersons of the human rights treaty bodies, Guidelines against Intimidation or Reprisals
(“San José Guidelines”’), HRI/IMC/2015/6, 30 July 2015; see also International Service for Human Rights, UN human rights monitoring bodies adopt policy to
combat reprisals, 1 July 2015, http://www.ishr.ch/news/un-human-rights-monitoring-bodies-adopt-policy-combat-reprisals.

244 Committee on the Rights of Migrant Workers closes twenty-fourth session: Round up, 22 April 2016, http://www.ohchr.org/EN/NewsEvents/Pages/Display
News.aspx?NewsID=19866&LangID=E.

245 International Justice Resource Center, UN mandate created to reduce reprisals against human rights defenders, 13 October 2016, http://www.ijrcenter.org/2016/
10/13/un-mandate-created-to-reduce-reprisals-against-human-rights-defenders/.

246 For the Digital Security in Human Rights project see: https://secresearch.tacticaltech.org, for trainings see: https://tacticaltech.org/projects/trainings.

247 At https://securityinabox.org/en.

248 At https://ononymous.org.

29 Qrganisation for Economic Co-operation and Development, Whistleblower protection: encouraging reporting, OECD, July 2012, http://www.oecd.org/
cleangovbiz/toolkit/50042935.pdf.

250 Transparency International, International Principles for Whistleblower Legislation, 2013, https://www.transparency.org/whatwedo/publication/
international_principles_for_whistleblower_legislation.
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Principle 19: Data
Improve the collection of disaggregated data on the human rights situation of migrants, while ensuring the right to privacy and protection of personal data

In 2014, the Regional Mixed Migration Secretariat (RMMS) created the Mixed Migration Monitoring Mechanism Initiative (4Mi), as an attempt to
address the need for better data. The 4Mi is an innovative, low-cost approach to collect and analyse data on mixed migration flows from the Horn of
Africa. Through a network of thirty locally-recruited monitors in strategic migration hubs in Northern, Eastern, and Southern Africa, Southern and
Eastern Europe, and the Middle East, the 4Mi project tracks Eritrean, Ethiopian, Djiboutian and Somali people on the move through interviews and
questionnaires, generating data disaggregated by gender, country of origin, and their experience of human rights abuses.?! The RMMS compiles
monthly summaries of mixed migration movements, data and trends in the sub-region, as well descriptions of political events and policy changes
affecting mixed migration. It publishes monthly narrative summaries, maps, and quarterly and annual trend analysis.?>

UNHCR publishes data on the numbers of migrants travelling along different routes, including those dying or going missing en route.?3 IOM also
maps this data.?>* IOM has published two reports in the Fatal Journeys series, on tracking, identification and the tracing of dead and missing
migrants.?s®

The Human Costs of Border Control project published the Deaths at the Borders Database for the Southern EU, an open-source evidence base of
individualised, but anonymised, information about the 3188 people who died between 1990 and 2013 at the borders, sourced from the death
management systems of Spain, Gibraltar, Italy, Malta and Greece. It is the first database on border deaths in the EU based on official sources as
opposed to the news media.?®

In response to a longstanding demand to develop and deploy appropriate statistical indicators in furthering the cause of human rights, OHCHR
developed a framework of human rights indicators that is now being applied by national governments, national human rights institutions and non-
governmental organisations worldwide. Human rights indicators are essential in the implementation of human rights standards and commitments, to
support policy formulation, impact assessment and transparency.’

OHCHR, the Global Knowledge Partnership on Migration and Development of the World Bank, UNICEF, ILO and the Migrant Forum in Asia have
developed indicators for the human rights of migrants, focusing on the rights to health, education and decent work. The indicators were piloted in
Mexico and Tunisia with local and national government officials, human rights and migration experts, statisticians and representatives of civil society
organizations with expertise in data collection.?®

21 The data from the pilot phase of project (to mid-2016) is available at http://4mi.regionalmms.org/4mi.html.

252 At http://www.regionalmms.org/index.php/data-trends.

23 For the Mediterranean data see, UNHCR, Refugees/Migrants Emergency Response — Mediterranean, http://data.unhcr.org/mediterranean/
regional.php#_ga=1.100460825.604141103.1437637608.

24 For the European data see, IOM, Migration flows — Europe, http://migration.iom.int/europe/.

255 T, Brian and F. Laczko (eds.), Fatal Journeys: Tracking Lives Lost during Migration, IOM 2014, available at https://publications.iom.int/
system/files/pdf/fataljourneys_countingtheuncounted.pdf; T. Brian and F. Laczko (eds.), Fatal Journeys, Volume 2: The identification and tracing of dead and
missing migrants, IOM 2016, available at https://publications.iom.int/system/files/fataljourneys_vol2.pdf.

256 The Deaths at the Borders Database for the Southern EU is available at http://www.borderdeaths.org. On the creation of the database, see: Tamara Last, Giorgia
Mirto, Orgun Ulusoy, Ignacio Urquijo, Joke Harte, Nefeli Bami, Marta Pérez Pérez, Flor Macias Delgado, Amélie Tapella, Alexandra Michalaki, Eirini Michalitsi, Efi
Latsoudi, Naya Tselepi, Marios Chatziprokopiou & Thomas Spijkerboer (2017): Deaths at the borders database: evidence of deceased migrants’ bodies found along
the southern external borders of the European Union, Journal of Ethnic and Migration Studies, DOI: 10.1080/1369183X.2016.1276825.

257 Office of the High Commissioner for Human Rights (OHCHR), Human Rights Indicators: A Guide to Measurement and Implementation, OHCHR 2012, available at
http://www.ohchr.org/EN/Issues/Indicators/Pages/documents.aspx.
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Principle 19: Data
Improve the collection of disaggregated data on the human rights situation of migrants, while ensuring the right to privacy and protection of personal data

In 2015, the NGO Women for Refugee Women carried out a research on women asylum seekers’ experiences of detention in the UK. The
methodology adopted took into account the individual vulnerabilities of refugee women and was in line with the Social Research Association Ethical
Guidelines. After the research aims and purposes were explained, all participants were asked to give consent. Participants were informed that their
names and details would be kept confidential.?>®

KOK e.V., a German NGO network against trafficking in human beings, with La Strada International, the European NGO Network against
Trafficking in Human Beings, implemented datACT, a joint project to develop data protection standards for anti-trafficking NGO service providers.
The aim of the project was to promote the rights of trafficked persons to privacy and autonomy and to protect their personal data.?®

The Council of Europe Convention for the Protection of Individuals with regard to Automatic Processing of Personal Data is the first binding
international instrument which protects the individual against abuses which may accompany the collection and processing of personal data and which
seeks to regulate at the same time the transfrontier flow of personal data.?®*

Recognising that there was limited guidance on protecting personal data in the context of migration, the International Organization for Migration
(IOM) produced a data protection manual comprised of three parts: IOM’s data protection principles as informed by international standards;
comprehensive guidelines on each principle, consideration boxes and practical examples. The manual includes templates and checklists to ensure that
data protection is taken into account when collecting and processing personal data.?®?

Principle 20: Capacity and cooperation
Build capacity and promote cooperation amongst and between all relevant stakeholders to ensure a gender-responsive and human rights-based approach to migration governance and to
understand and address the drivers of the movement of migrants

The Praesidium project, led by the Italian Ministry of Interior and carried out by States institutions, in partnership with IOM, UNHCR, the Italian Red
Cross and Save the Children Italy, provides a multi-agency cooperation model for humanitarian reception and assistance. Since 2006, various
activities have been coordinated among the different agencies according to their mandate and expertise. They include legal information and
counselling, identification of individual cases, monitoring reception procedures, and monitoring migrants’ health, paying particular attention to
women, children and people with disabilities. The partners developed joint procedures to guarantee the constant presence of field officers in landing
areas and in migrant reception centres. This allowed for better coordination and information exchange efforts between the different stakeholders.263

258 See the various publications, http://www.knomad.org/thematic-working-group-single/6#publications.

2% Women for Refugee Women, I am Human: Refugee women’s experiences of detention in the UK, 2015, available at http://www.refugeewomen.co.uk/2016/wp-
content/uploads/2016/02/WRW_lamHuman_report-for-web.pdf. On research ethics and methods see p. 31.

%60 datACT, Data protection standards for NGO service providers, KOK e.V. with La Strada International, available at http://www.datact-
project.org/fileadmin/user_upload/pdf/datACT_standards.pdf.

21 http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/108.

262 |OM data protection manual, IOM 2010, https://publications.iom.int/books/iom-data-protection-manual.

263 Save the Children, Submission for the Office of the High Commissioner for Human Rights (OHCHR) report on migrants in transit (A/HRC/RES/29/2), November
2015.
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Principle 20: Capacity and cooperation
Build capacity and promote cooperation amongst and between all relevant stakeholders to ensure a gender-responsive and human rights-based approach to migration governance and to
understand and address the drivers of the movement of migrants

The Nansen Initiative consultative process worked to build consensus among States on key principles and elements to protect people displaced across
borders in the context of disasters caused by natural hazards, including those linked to climate change. Efforts are now focused on the follow up and
implementation of the recommendations of the Nansen Initiative Protection Agenda, endorsed by 109 governmental delegations during a Global
Consultation in October 2015.2%* The Protection Agenda offers States a set of tools to prevent and prepare for displacement before a disaster strikes,
as well as to respond to situations when people are forced to move, either within their own country or across an international border.?

In Mexico, the 3x1 Programme for Migrants supports projects formulated by groups of Mexican migrants and aimed at the socio-economic
development of their communities of origin. For each peso provided by migrants, the Mexican state contributes with 3 pesos, through the federal,
state and municipal governments.25

The Agreement on Residency for Nationals of States Members of the Common Market of the South (MERCOSUR) was signed in 2002 and came
into force in 2009. The Agreement guarantees that nationals from a country of MERCOSUR can acquire a temporary residence (and after two years,
permanent residence) in any of the countries of the regional organization, and that such individuals are entitled to receive the same treatment as
nationals, including in the labour market. Regularization programmes have been adopted in Argentina (2007-2010), Brazil (2009), Chile (2007) and
Paraguay (2011). The programme in Paraguay allowed the regularization of about 5,000 individuals who had entered the country irregularly prior to
October 2010. It has been reported that the “Patria Grande” regularization programme of Argentina that granted either temporary or permanent
residence to 560,131 people has brought significant development benefits to the host country. 26

The Canadian national migration system includes diversified pathways to migration for work at all skills levels, study, family unification, and
humanitarian purposes. Legal channels include: a) permanent residents under three broad categories (economic, family and humanitarian); b)
temporary residents, according to eligibility requirements for admission; c) pathways to citizenship offered to permanent residents. The Canadian
system is based on an annual immigration levels plan that sets out the number of permanent residents to be admitted each year in the economic,
family reunification and humanitarian categories. It is consulted with provinces, territories and key stakeholders and considers labour market needs,
and the capacity of settlement and integration service providers.28

The Geneva Canton in Switzerland has launched a pilot regularization programme called “Papyrus” which aims to facilitate irregular migrant
workers’ access to Permit B.2%°

%64 Nansen Initiative, Agenda for the Protection of Cross-Border Displaced Persons in the Context of Disasters and Climate Change: Volume I, December 2015,
https://www.nanseninitiative.org.

265 The Platform on Disaster Displacement: implementing the Protection Agenda, a toolbox for disaster displaced persons, http://disasterdisplacement.org/the-
platform/our-response/.

266 Mexico’s submission to OHCHRs report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with
international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

%7 General Assembly, Promotion and protection of human rights, including ways and means to promote the human rights of migrants: Report of the Secretary-General,

AJ68/292, 9 August 2013, paras. 52-53.

Canada’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

269 https://www.lecourrier.ch/147027/regularisation_enfin.

268
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Principle 20: Capacity and cooperation
Build capacity and promote cooperation amongst and between all relevant stakeholders to ensure a gender-responsive and human rights-based approach to migration governance and to
understand and address the drivers of the movement of migrants

Article 61 of Argentina’s 2004 National Migration Act demands that in all cases in which the irregular status is identified, the primarily response
from the State is to grant a time period for migratory regularization and only in the case that the regularization is not possible after an integral
analyses of the categories and the spirit of the law, the Authority could consider their possible expulsion from the territory. In this case, the decision
would not become official until a judge reviews the administrative decision.?”® In addition, article 17 of the Law 25.871 establishes that “the State
shall facilitate the adoption and implementation of measures aimed at regularising the migration status of foreigners.” Decree No. 616 of 2010, that
regulates the Law 25.871, establishes that “in order to regularise the migration status of foreigners, the National Migration Office may: “a) Issue
provisions that simplify and streamline respective administrative processes; b) Sign agreements and receive cooperation from public or private
entities; ¢) Develop and implement programs in those areas of the country that require special treatment; d) Sign agreements with foreign authorities
within the Republic of Argentina in order to streamline and promote receipt of documentation from those countries; €) Establish criteria for
exemption from payment of the migration tax in cases of poverty or when humanitarian reasons justify such action.”?"

Since 2008, Mexico has implemented 3 temporary programmes of regularization (2008, 2015, 2017), in order to overcome obstacles that irregular
migrants face in accessing rights and public or private services and to prevent abuses from authorities and non-State actors.?”

In November 2016, the Battersea Arts Centre in London hosted London Stories: Made by Migrants, a festival of storytelling where people shared
their experiences of moving to the UK capital. 30 selected storytellers performed each night and covered a broad range of migration experiences to
the UK, from those who emigrated in the 1940s to recent arrivals, showing how migration is driven by a range of factors.??

Greece will create Migrants/Refugees Integration Centres across the country. The Migrants/Refugees Integration Centres will function as parts of
Community Centres which will be established in the Municipalities of the country. The aims of their operation are the development of local
information points for the integration of migrants/refugees, and the planning/implementation of integration activities, tailored made to the needs of
these groups.?’

In Canada a whole-of-society approach to integration is undertaken, engaging national and sub-national governments, municipalities, educational and
other public institutions, the private sector, community organizations, and individuals. Examples of inclusion are the Local Immigration Partnerships
(LIPs), which are community-based partnerships that enhance collaboration, coordination and strategic planning at the community level in order to
foster more welcoming and inclusive communities and improve settlement and integration outcomes.?7

270 provided during the consultation process by Centro de Estudios Legales y Sociales (CELS, Argentina) ; Centro de Derechos Humanos de la Universidad Diego
Portales (Chile); Comision Argentina para los Refugiados y Migrantes (CAREF, Argentina) ; Iniciativa Frontera Norte de México: Programa de Defensa e Incidencia
Binacional — Accién Articulada Noreste (México) ; Fundacion para la Justicia y el Estado Democratico de Derecho (FJEDD, México) ; and Programa Migracion y
Asilo del Centro de Justicia y Derechos Humanos de la Universidad Nacional de Lanus (Argentina).

271 Information provided by Centro de Estudios Legales y Sociales (CELS, Argentina).

272 Mexico’s submission to OHCHR s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with
international human rights law (Human Rights Council Resolution A/HRC/35/L.28).

273 Hugh Montgomery, Meet the migrant storytellers helping to reframe the migration debate, i News, 4 November 2016, https://inews.co.uk/essentials/culture/meet-

migrant-storytellers-helping-reframe-toxic-migration-debate/; Battersea Arts Centre, https://www.bac.org.uk/content/42287/whats_on/whats_on/shows/

london_stories_made_by_migrants.

Greece’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).
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Principle 20: Capacity and cooperation
Build capacity and promote cooperation amongst and between all relevant stakeholders to ensure a gender-responsive and human rights-based approach to migration governance and to
understand and address the drivers of the movement of migrants

Good Chance builds temporary ‘theatres of hope” where the need for expression is great and where there is nowhere to fulfil this need. Supported by
a couple of UK theatres and other allies, they spent seven months creating work with the residents of the Jungle camp in Calais and felt the difference
that a space to be together, to express, can make. The daytime schedule could include writing workshops, music lessons, dance, acting and
performance. They also regularly welcomed visiting companies and artists who deliver workshops over one to seven days in specific performance arts
like circus and clowning, or work in smaller groups to develop a more intimate process and performance piece over a longer period. Every evening
they hosted big communal events which bring all of the camp’s many nationalities together. Events included poetry slams, stand up comedy, acoustic
sets, theatre performances, rap battles, film nights and mass chill outs.?7

In South Africa in 2013, Community Media for Development worked with 20 refugees, migrants, and South Africans to develop three mini-dramas
and related discussion guides to help promote awareness, encourage dialogue, and urge migrants and refugees in South Africa to seek protection. The
drama, “Change the Story: Migrants and Refugees speak against Gender-based violence” was played on radio in 2013. One episode explores the
plight of a migrant woman who is physically and sexually assaulted by her husband and her difficulties seeking help from police.?””

Canada regularly evaluates its immigration programs and uses the findings to make improvements. These evaluations are published online.?™

275 Canada’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with

international human rights law (Human Rights Council Resolution A/HRC/35/L.28).
276 Information at http://goodchance.org.uk/about/.
277
refugees-and-migrantsspeak-against-gbv.
Canada’s submission to OHCHR’s report on the compendium of principles, good practices and policies on safe, orderly and regular migration in line with
international human rights law (Human Rights Council Resolution A/HRC/35/L.28).
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UNODC, IFRC, Combating violence against migrants, 2015, pp. 34-35. For more information, see: www.cmfd.org/what-we-do/radio-drama/change-the-story-
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