ills an important gap in our understanding of Chilean development. By put-
d the legal system at the forefront of his analysis, Julio Faundez offers a
iginal account of a political system in which legality and the constitution
ral roles in the shape and outcome of political and economic conflict from
dependence period to the fall of the Popular Unity government in 1973. It
del for the exploration of the role of law in the development of other coun-
N America.”
~ALAN ANGELL, Emeritus Fellow, St Antony's College, and former Director,
Latin American Centre, University of Oxford

xtremely valuable study that adds significantly to the understanding of the
| institutions in the political process in Latin America in general, and Chile
- Faundez employs a wide gamut of sources for an original perspective and
at provides striking insight into the process of social change in Chile."
—JOSEPH THOME, Professor Emeritus of Law, University of Wisconsin
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134 DEMOCRATIZATION, DEVELOPMENT, AND LEGALITY

the case was politically sensitive and raised an issue about which there
was no disagreement between the congress and the president. Yet
even if this cynical argument were accepted, it must be noted that r_he,
Court was reluctant to uphold individual rights even in cases where the
president and the congress were at odds. A case decided by the Court
in 1936 denying a petition of habeas corpus illustrates this point.

The case involved the interpretation of the powers of the president
during a state of siege. As explained in chapter 5, the power to autho-
rize the use of emergency powers was vested in the congress. The pres-
ident, however, was exceptionally allowed to declare a state of siege
but only if the congress was not in session. As the power granted to rhé
president was an excepton to the general rule, the constitution also
contained a provision that set out the procedure to follow in the event
that the state of siege declared by the president was still in force when
the congress reconvened. This provision, however, was poorly drafted
and it led to conflicting interpretations. It reads as follows: “[1]f the
state of siege declared by the president has not expired when the con-
gress resumes its session, the declaration issued by the President of the
Republic will be regarded as a government bill.”"! According to the
government, a state of siege declared by the president remained in
force until the congress explicitly revoked it. The alternative view—
favored by the congress—was that as soon as congress reconvened, the
state of siege declared by the president would lapse.

In 1936, a major controversy erupted between the president and
the congress over the interpretation of this clause. While this contro-
versy was in progress, a man arrested under the state of siege pro-
visions after the congress had reconvened, petitioned for a writ of habeas
corpus on the ground that the state of siege had lapsed. The Court of
Appeals of Valparaiso granted the writ, but, on appeal to the Supreme
Court, denied it (Caffarena 1957:75-77). In its Opinion, the Court
endorsed the president’s position without even mentioning that what
was at issue was a fundamental consttutional right. Moreover, the
Court’s reasoning suggests that, in its view, presidential decrees can
never be struck down, even if they are manifestly inconsistent with the
constitution.

The Court’s reluctance to make use of its review powers and its lack
of concern for individual rights were noted by Karl Lowenstein, an
eminent contemporary observer. Upon examining the enforcement of
security legislation, Lowenstein concluded that “[T]t cannot be ignored
that Law 6,026 and some of the more recent emergency measures
permit considerable restrictions on constitutionally granted individual
rights. There is, however, no record of objections by the courts on
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grounds of unconstitutionality.” (Lowenstein 1944:372) This view is
corroborated by the findings of a well-respected local observer who in
an exhaustive review of the case law of the Supreme Court during the
1930s and 1940s, found that the Court almost invariably opted to
uphold the powers of the president rather than the rights of the indi-
vidual (Caffarena 1957:221-227).

Custedian of Judicial Power—the
Complaint Proceeding (recurso de queja)

Background

The behavior of the Supreme Court as custodian of judicial power
contrasted sharply with its behavior as guardian of the constitution.
While as guardian of the constitutions the Court was cautious, defer-
ential, and formalistic, as head of the judiciary and custodian of judi-
cial power, it was not restrained either by legal formalities or deference
toward the political branches of the State.

As head of the judiciary, the Supreme Court had overall responsi-
bility for the administration and management of all judicial services
(Illanes 1966:277). Thus, it had enormous influence over appoint-
ments, promotions, and career development of judges. Italso had dis-
ciplinary power over judges. In the exercise of this power the Supreme
Court could act either on its own initiative or at the request of a party
in a summary proceeding called “complaint proceeding.” Under this
proceeding, judges who did not fulfill their duties or who abused their
powers faced disciplinary sanctions that included warnings, censures,
fines, and even temporary suspension from office. Over the years, the
Court (eventually with the acquiescence of the legislature) transformed
the complaint proceeding into a form of cassation, thus distorting its
original objectives while, in the process, making a travesty of its main
function as a Court of Cassation. The Court also interpreted widely its
jurisdiction under the compliant proceeding, to include any tribunal
or body that exercised judicial power. That is, any tribunal—whether
or not formally part of the judiciary—entrusted with the task of decid-
ing disputes brought to it by parties. In doing so, the Supreme Court
openly challenged the legislature’s attempt to establish administrative
tribunals that were not within its supervisory powers. The following
paragraphs explain how these changes came about, and assess their
implications.

One of the main responsibilities of the Supreme Court was to
impose uniformity and coherence on the activities of lower courts. To
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