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Abstract and Keywords

This chapter examines the different transitional justice mechanisms established to re-
spond to serious international crimes that have occurred in the context of armed conflict.
These transitional mechanisms include truth-seeking mechanisms such as truth commis-
sions, commissions of inquiry, and judicial fact-finding. This chapter considers the prob-
lems that may arise in the interaction among different transitional justice mechanisms
such as protection of the rights of the accused. It also argues that transitional justice re-
quires a coordinated approach among a plurality of mechanisms to assist a society in
transitioning from a state of armed conflict in which serious international crimes were
committed, to a peaceful and reconciled future.
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1 Introduction

“TRANSITIONAL justice’ has been defined as ‘a response to systematic or widespread vi-
olations of human rights [...] [it] is not a special form of justice but justice adapted to soci-
eties transforming themselves after a period of pervasive human rights abuse’.! The term
encompasses a number of different judicial and non-judicial mechanisms designed to as-
sist the affected population in addressing large-scale violations of human rights and inter-
national humanitarian law (IHL), and in ‘transitioning’ towards national reconciliation,
and in some cases, in the establishment of democracy.? Central ®.841) to the notion of
transitional justice is the idea that a comprehensive approach encompassing a number of
complementary mechanisms and tailored to the needs of the particular state in question,
is required to bring about a stable and ultimately successful transition.? These mecha-
nisms may include the establishment of truth commissions, reparation for victims, crimi-
nal prosecutions, and penal and other sanctions for the perpetrators of violations.*
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Transitional Justice

At first blush, transitional justice appears to be primarily reactive insofar as it directly re-
sponds to past violations of IHL and human rights. However, it is important to note the
preventive rationale underlying the mechanisms that it encompasses. For example, the
criminal prosecution of individuals suspected of having committed a crime that falls un-
der the jurisdiction of the International Criminal Court, is grounded on the logic that such
a judicial process will eventually ‘contribute to the prevention of such crimes’,” by acting
as a deterrent to future offenders.® Similarly, in addition to examining past events, truth
commissions also look to the future by providing a government with recommendations on
institutional and policy reforms needed to prevent further violations.’” Ultimately, transi-
tional justice is about adequately and appropriately addressing past events in order to
strengthen the prospect for national reconciliation and sustainable peace.

Transitional justice is entwined with broader post-conflict peace-building issues. Indeed,
transitional justice mechanisms are often premised on, or they are intended to help bring
about, fundamental institutional and policy changes and the establishment of the rule of
law within a society, which may involve the participation of international organizations
such as the United Nations and other international actors. This Chapter does not address
transitional justice in this broader context, including the lustration and vetting of persons
from official positions, the vast array of issues that fall under the heading of the ‘responsi-
bility to rebuild’,® the role played . 842) by UN peace operations in post conflict situa-
tions,? and the UN Peacebuilding Commission.19

This Chapter focuses on transitional justice mechanisms that are established to respond
to serious international crimes that have occurred in the context of armed conflict. For
the purposes of this Chapter, a ‘serious international crime’ is a crime that falls under the
jurisdiction of the International Criminal Court. Transitional justice mechanisms that are
established in order to address human rights violations committed in the context of a re-
pressive predecessor regime of governance, outside the context of armed conflict, are not
addressed. Before examining a number of different transitional justice mechanisms, Part
2 of this Chapter addresses an issue that underpins the implementation of transitional
justice in general, namely the relationship between peace and justice. Whereas peace and
justice were once thought divisive, they are now usually considered to be complementary.
Concretely this means that there is no need for transitional justice mechanisms to be put
on hold in order for peace processes to go ahead; justice processes should accompany
peace processes. Part 3 looks at the transitional justice mechanism of truth-seeking, and
it focuses on three different truth-seeking processes: truth commissions, commissions of
inquiry, (.843) and truth-seeking as part of the judicial process. Part 4 analyses the
emerging culture of the end of impunity for perpetrators of serious international crimes
with respect to treaty obligations that require states to prosecute and punish the perpe-
trators of such crimes including the legality of amnesties, exercises of the International
Criminal Court’s jurisdiction, and exercises of universal jurisdiction. Finally, Part 5 analy-
ses the issue of reparation for past atrocities.
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2 Peace and Justice: Once Thought Divisive,
Now Considered Complementary

Peace and justice were once generally considered divisive; that in order to broker a peace
agreement between warring parties, sometimes justice had to be sacrificed. Concretely,
this meant that in order to bring an armed conflict to an end and achieve short-term
peace, forms of impunity—such as amnesties—had to be placed squarely on the negotiat-
ing table for individuals suspected of having committed serious international crimes in
the course of an armed conflict. In addition to the unlikelihood of criminal investigations
and prosecutions being pursued for the alleged commission of such crimes, an applica-
tion of a ‘peace versus justice’ approach also meant that other transitional justice mecha-
nisms were equally unlikely to see the light of day. Although Prince Zeid Ra’ad Zeid Al
Hussein does not agree with the ‘peace versus justice’ approach, he aptly captured the
frame of mind of those who may feel they are faced with a ‘peace versus justice’ dilemma,
in the following terms:

Whatever the origins of [an] initial contact [among warring parties], which subsequently
clears the way for a ceasefire or a condition we define as ‘post-conflict’, the challenge
then confronting the parties, the international community, or a third party mediator, is
how do they preserve it, hold on to that contact, how do they strengthen and enliven it,
lest it be lost and the sides revert to another round of hostilities, and possibly the com-
mission of further crimes. The means by which the parties can most easily lock a peace
process into place, is if the party exercising sovereignty offers to its adversaries an
amnesty for crimes thought to have been committed during the course of the conflict [...]
Moreover, with the end of bloody conflict, a wounded nation must, it is often said, find
rest [...] And this can be accomplished through a simple and official burial of facts, under
layers of silence. So all and every effort on the part of a transitional government focuses
instead on binding the citizenry in the fulfilment of a common aim: that of building peace
and concentrating on what lies ahead.!!

(p. 844)

The ‘peace versus justice’ approach is outdated. The establishment of the International
Criminal Court can be said to have brought about a ‘paradigm shift’, according to which
there is now ‘a positive relation between peace and justice’.1? Indeed, it is now common
to speak of justice reinforcing peace; that ‘we cannot have peace without justice’.13 In
2004 UN Secretary-General Kofi Annan affirmed that ‘[jlustice and peace are not contra-
dictory forces. Rather, properly pursued, they promote justice and sustain one another’.!4
The compatibility of peace with justice has been acknowledged by the Security Council
which has recognized [...] that ending impunity is important in peace agreements, and
can contribute to efforts to come to terms with past abuses and to achieve national recon-
ciliation to prevent future conflict’,!°® and it ‘attaches vital importance to promoting jus-
tice and the rule of law, including respect for human rights, as an indispensable element
for lasting peace’.1% It has also been recognized in the 2005 Nuremberg Declaration on
Peace and Justice, circulated among members of the UN General Assembly.!” At the open-
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ing session of the Review Conference of the International Criminal Court in Kampala in
2010, UN Secretary-General Ban Ki-Moon called the perceived ‘balance between peace
and justice’ a ‘false choice’.18

Moreover, a ‘peace with justice’ approach is reflected in the practice of the Security
Council, which has responded to situations of armed conflict amounting to threats to in-
ternational peace and security by taking concrete measures in the pursuit of justice. For
example, the Security Council established the International Criminal Tribunal for the for-
mer Yugoslavia (ICTY) during the armed conflict in the former Yugoslavia;'? it referred
the situation in Darfur to the International Criminal Court pursuant to Article 13(b) of the
Rome Statute,?? which has been described as a case @845 in which ‘justice is only
viewed as instrumental for peace’;?! it referred the situation in Libya of ongoing political
violence to the International Criminal Court;?2 and it adopted a Resolution in relation to
the transfer of Charles Taylor to The Hague to be tried by the Special Court for Sierra
Leone.?3 It is also reflected in the issuance of indictments against key political figures in
the former Yugoslavia by successive Chief Prosecutors of the ICTY,%4 and the issuance of
arrest warrants against the President of Sudan by the Pre-Trial Chamber of the Interna-
tional Criminal Court,2° which illustrate that justice should not be sacrificed at the ex-
pense of the possibility of brokering peace agreements with key political figures.

The paradigm shift from ‘peace versus justice’ to ‘peace with justice’ is grounded on a de-
finition of long-term, sustainable peace and an expansive understanding of justice. The
following definitions of these terms were agreed upon by representatives of States and
scholars who participated in the drafting of the 2005 Nuremberg Declaration on Peace
and Justice:

‘Peace’ is understood as meaning sustainable peace. Sustainable peace goes beyond the
signing of an agreement. While the cessation of hostilities, restoration of public security
and meeting basic needs are urgent and legitimate expectations of people who have been
traumatized by armed conflict, sustainable peace requires a long-term approach that ad-
dresses the structural causes of conflict, and promotes a sustainable development, rule of
law and governance, and respect for human rights, making the recurrence of violent con-
flict less likely.

‘Justice’ is understood as meaning accountability and fairness in the protection and vindi-
cation of rights, and the prevention and redress of wrongs. Justice must be administered
by institutions and mechanisms that enjoy legitimacy, comply with the rule of law and are
consistent with international human rights standards. Justice combines elements of crimi-
nal justice, truth-seeking, reparations and institutional reform as well as the fair distribu-
tion of, and access to, public goods, and equity within society at large. Justice may be de-
livered by local, national and international actors.26

In addition to the pursuit of justice benefiting long-term peace, short-term peace—in the
form of a peace agreement—could even be achieved more quickly in some cases by pursu-
ing justice. The former Chief Prosecutor of the ICTY, Richard . 846) Goldstone, recount-
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ed how an indictment he issued against Radovan Karadzi¢ did not hamper, but rather as-
sisted, in brokering the Dayton peace agreement:

In my experience the threat of prosecutions and the issue of indictments against
senior political players have aided rather than retarded peace negotiations. In July
of 1995, as Chief Prosecutor of the Yugoslav Tribunal, I issued indictments charg-
ing Radovan Karadzic [...] with crimes against humanity [...] [He] was the self-ap-
pointed President of the Bosnian Serb enclave called Republika Srbska [...] Two
months later the Bosnia Serb Army massacred over 8 000 Muslim men and boys
near Srebrenica. In November 1995, the United States called a meeting in Dayton,
Ohio, of leaders of the former Yugoslavia to discuss an end to the Balkan war that
began in 1991. There can be no doubt that had Karadzi¢ been a participant at
Dayton, the Bosniak leaders, a mere two months after the massacre, would not
have been prepared to attend the meeting. That was indeed confirmed in my pres-
ence some months later by the then Bosnian Foreign Minister, Mohamed Sacirbey.
The indictment issued against Karadzi¢ effectively prevented his attendance at
Dayton [...] The Dayton meeting put an end to the war [...] I might add that I is-
sued a second indictment against Karadzic¢ [...] while the Dayton meeting was ac-
tually in progress. That indictment included a count of genocide arising from the
Srebrenica massacre. The first indictment enabled the meeting to proceed and the
second in no way inhibited the peace negotiations.2”

However, it is not always clear-cut whether criminal indictments against key political fig-
ures have directly assisted the settlement of peace agreements in the short-term. For ex-
ample, the issuance of an indictment against the former President of Liberia, Charles Tay-
lor, by the Chief Prosecutor of the Special Court for Special Leone disrupted the peace
negotiations that were ongoing at that time under the auspices of the United Nations in
Accra, Ghana.?8 Although both the criminal trial of Mr Taylor before the Special Court for
Sierra Leone and peace negotiations later successfully went ahead, this example raises
the delicate question of timing in the joint pursuit of peace and justice processes. As the
UN Secretary-General Kofi Annan noted in 2004, ‘[t]he question [...] can never be
whether to pursue justice and accountability, but rather when and how.’%°

There is debate about the timing of efforts to achieve both peace and justice: should these
efforts be carried out concurrently? Should one be postponed in order to pursue the oth-
er? It could be argued that in cases in which the interests of peace and justice appear to
come into conflict with one another, steps towards justice should be carefully calibrated
in order not to negatively adversely impact on steps towards peace. However, great care
should be taken not to allow the outdated (. 847) ‘peace versus justice’ approach to re-en-
ter current debates through the backdoor of a question of timing, and for this old doc-
trine to effectively be re-instated through an indefinite postponement of justice process-
es. Kenneth Roth noted during the Review Conference of the International Criminal Court
in Kampala in 2010 that the sequencing of peace and justice mechanisms ‘had been suc-
cessful in some cases, but had resulted, in others, in de facto amnesties’.3? In principle,
there is nothing to prevent both peace and justice processes being carried out simultane-
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ously in many contexts. Practice evinces that long-term peace can only be achieved with
justice. It is clear that sensitivity and tact are required to ensure that both peace and jus-
tice processes move ahead smoothly,3! but ‘[t]he problem is not one of choosing between
peace and justice, but of the best way to interlink the one with the other, in light of specif-
ic circumstances, without ever sacrificing the duty of justice’.32

Regrettably, justice processes continue to be dogged by calls to give way to peace
processes in almost all circumstances. The Chief Prosecutor of the International Criminal
Court, Luis Moreno Ocampo, noted that:

[...] for each situation in which the ICC is exercising jurisdiction, we can hear voic-
es challenging judicial decisions, their timing, their timeliness, asking the Prose-
cution to use its discretionary powers to adjust to the situation on the ground, to
indict or withdraw indictments according to short term political goals. We also
hear officials of States Parties calling for amnesties, granting of immunities and
other ways to avoid prosecutions, supposedly in the name of peace; we can hear
voices portraying the ICC as an impediment to progressing further with Peace

processes.33

In this respect, it is worth noting that the power of the Prosecutor under Articles 53(1)(c)
and 53(2)(c) of the Rome Statute to conclude that there is no reasonable basis to proceed
with an investigation or prosecution because it is not in, or would not serve, the interests
of justice, is not viewed by the Office of the Prosecutor (OTP) as a discretionary power
that should be used in order to further peace negotiations . 848) with persons suspected
of having committed crimes that fall under the jurisdiction of the Court.34 In a policy pa-
per issued in 2007 the OTP stated that ‘there is a difference between the concepts of the
interests of justice and the interests of peace and that the latter falls within the mandate
of institutions other than the [OTP]’.3% Attempts like those made by members of the
Lord’s Resistance Army in Uganda to bargain their way to the negotiating table in ex-
change for assurances that they will not be investigated or prosecuted by the Internation-
al Criminal Court in the future are not likely to be heeded by the OTP. As the Deputy Pros-
ecutor stated on 17 August 2010, ‘[w]e can see from some of the situations before the
Court that ignoring justice will not help peace efforts. In Northern Uganda, the interna-
tional community was for a long time keen to appease Joseph Kony both before and after
the warrant of the International Criminal Court. Kony, however, was only interested in im-
punity and repeatedly took advantage of peace talks to re-group and re-arm his forces’.36
A potential mechanism for temporarily stalling justice processes before the International
Criminal Court (ICC) in order to favour peace processes is Article 16 of its Statute, which
allows the Security Council to defer an investigation or prosecution for a period of twelve
months, renewable, by adopting a resolution under Chapter VII of the Charter to that ef-
fect.3”7 According to some commentators, the drafting history of Article 16 confirms the
Security Council’s ‘decisive role in dealing with situations where the requirements of
peace and justice seem to be in conflict’.3® However, the Security Council’s primary re-
sponsibility for the maintenance of international peace and security, consecrated under
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the UN Charter, is not a role that prima facie conflicts with justice processes undertaken
in the framework of the International Criminal Court. As explained above, peace can only
be achieved . 849) with justice. To this end, a decision to defer an investigation or prose-
cution by the Security Council should take into account ‘the current activity of the Court,
and particularly the cases pending before it [...] [T]The evaluation of the existence of a
threat to the peace, and of the appropriateness of a deferral as a measure under Chapter
VII [...] [must be] determined by [giving due consideration to] the effect of the continua-
tion of specific proceedings before the Court’.3° The Security Council may consider not
making use of its powers under Article 16 of the Rome Statute where a state claims that
it is willing and able to prosecute an individual suspected of committing crimes that fall
under the jurisdiction of the Court, and the Security Council attaches certain conditions
to the temporary suspension of proceedings before the International Criminal Court.

3 Truth-Seeking as a Form of Justice

At the end of hostilities, and after a peace settlement, a society torn apart by serious in-
ternational crimes committed during the course of an armed conflict may be tempted to
simply turn the page; to forget, to forgive, and to move on. Nobel peace prize laureate
Elie Weisel, reflecting upon our ability to both forget and remember, stated in his Nobel
Lecture that ‘[o]f course we could try to forget the past. Why not? Is it not natural for a
human being to repress what causes him pain, what causes him shame? Like the body,
memory protects its wounds [...] [However] [rlemembering is a noble and necessary
act’.49 Placing systematic or widespread violations on record in order to address them is
necessary because although memory can be repressed, it cannot be stifled indefinitely. It
has been noted in this vein with respect to the establishment of the Extraordinary Cham-
bers in the Courts of Cambodia (ECCC), many years after the atrocities committed by the
Khmer Rouge took place, that the establishment of the ECCC ‘constituted a long-awaited
response to the demands for justice from the victims, who had never forgotten what they
had endured, even if their voices had not been heard for a long time’.4! Truth-seeking
processes may also (.850) constitute prophylactic antidotes to future societal unrest and
violence ‘[...] where mass crimes are not addressed, where the truth is not told, in short
where there is no transitional justice, the embers of those conflicts remain, and it is often
only a matter of time before they are rekindled’.%2

The process of truth-seeking is thus a useful transitional justice tool for establishing an
accurate and impartial account of past atrocities for a transitional society. In some cases
transitional governments may have positive obligations to investigate what happened to
victims, and to inform their relatives of their fate.43 States may be under a general obliga-
tion ‘to investigate allegations of violations promptly, thoroughly and effectively through
independent and impartial bodies’.## Philip Alston has noted that ‘[alJrmed conflict and oc-
cupation do not discharge the State’s duty to investigate’.#?

Truth-seeking may constitute a stand-alone transitional justice mechanism in the form of
truth commissions (Part A). In other cases, truth-seeking may constitute a preliminary
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step for other transitional justice mechanisms. For example, truth-seeking undertaken by
an independent commission of inquiry may lead to the recommendation that criminal in-
vestigations be opened with a view to prosecuting individuals (Part B). Finally, there is an
element of truth-seeking integral to other transitional justice mechanisms, such as crimi-
nal trials conducted both at the domestic and international levels, where a judicial ac-
count of past events is recorded (Part C). All forms of truth-seeking processes during and
following an armed conflict face enormous challenges in the gathering of evidence for the
purpose of documenting past atrocities, .851) both in terms of logistics, and concerning
serious ethical dilemmas that may arise. It is not within the scope of this Chapter to ad-
dress these difficulties.45

A. Truth commissions

Truth commissions have been defined as ‘official, temporary, non-judicial fact-finding bod-
ies that investigate a pattern of abuses of human rights or humanitarian law, usually com-
mitted over a number of years’.4” They usually examine a broad spectrum of past events,
and various issues that may arise in connection with these events. Since the mid-1970s to
the present day, some 40 truth commissions have been established.*® It is to be expected
that there is great divergence among truth commissions because each truth commission
should be ‘unique [and] country-specific’.#? The core activities of many truth commissions
include the collecting of statements from victims, witnesses, and perpetrators; research-
ing and investigating the root causes of an armed conflict; holding public hearings; en-
gaging in outreach programs; and issuing a final report that summarizes the truth
commission’s findings and recommendations.>®

The most celebrated example of a truth commission is the South African Truth and Recon-
ciliation Commission.?! Controversially, the Amnesty Committee of the South African
truth commission had the power to grant amnesties to individuals suspected of having
committed serious crimes.?? The legal basis for the granting of amnesties by the truth
commission in post-apartheid South Africa was the Promotion of National Unity and Rec-
onciliation Act No 34 of 1995, which in turn was based on the amnesty agreement con-
tained in a ‘postamble’ to the interim Constitution of 1993.53 The ‘postamble’ to the 1993
Constitution provided that .852) ‘[...] gross violations of human rights, the transgres-
sion of humanitarian principles in violent conflicts and the legacy of hatred, fear, guilt
and revenge [...] can now be addressed on the basis that there is a need for understand-
ing but not of vengeance, a need for reparation but not for retaliation [...] In order to ad-
vance such reconciliation and reconstruction, amnesty shall be granted [...].”>*

The South African truth commission is arguably one of the most successful truth commis-
sions to date, thus warranting considerable scholarly attention. However, because it is ex-
ceptional in many respects, too much emphasis on this truth commission can lead to a
distorted view of the activities of other truth commissions. Indeed, there is a common
misperception that a key function of truth commissions is to grant amnesties to persons
suspected of having committed serious international crimes. Whilst some truth commis-
sions have operated in contexts where amnesties were already in place, such as in Sierra
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Leone and in Ghana, and regrettably a blanket amnesty was put in place in El Salvador
after the truth commission issued its report, ‘[m]ost truth commissions have no formal or
informal relationship to amnesties. Those that have the power to recommend amnesty
usually are proscribed from doing so for serious international crimes’.>® For example, in
exchange for testifying at a public hearing, the Kenyan Truth, Justice and Reconciliation
Commission may grant an individual amnesty, except ‘if the act, omission or offence to
which the application relates is an act, omission or offence that constitutes crimes against
humanity or genocide within the meaning of international human rights law’.6 The legali-
ty of amnesties is addressed in greater detail in Part 4(A)(2) below.

The truth-seeking function of truth commissions means that they may become privy to ev-
idence indicating that serious international crimes may have been committed during the
armed conflict under examination. An important issue that arises in this respect is the re-
lationship between truth commissions and other transitional justice mechanisms. Among
the recommendations provided in the final reports of truth commissions is sometimes the
proposal that the transitional government pursue criminal investigations and prosecu-
tions against individuals suspected of having committed serious crimes. For example, the
National Commission for Truth and Reconciliation in Chile concluded its report by stating
that:

[...] as an indispensable element for achieving national reconciliation and avoiding the
repetition of the deeds that have occurred, the State must exercise fully its powers of
prosecution. Human rights can only be effectively protected under the true rule of law.
And the rule of law presupposes that all citizens are subject to the law and to the courts
of justice, which ®.3853) involves the application of the penalties provided in criminal leg-
islation, on an equal basis, to all those who violate the standards that govern respect for
human rights.>’

The relationship between truth commissions and the criminal prosecution of individuals
raises delicate questions in relation to the presumption of innocence, the rights of the ac-
cused, and evidentiary matters. For example, it is uncertain how the rights of an accused
are to be adequately protected if such an individual participates in a truth commission—
which may offer incentives for testifying and for confessing to having committed crimes—
and this same individual is later indicted before a criminal court with respect to the same
matters. Conversely, truth commissions may be in the possession of potentially exculpato-
ry evidence relevant to the criminal trial of an individual. Where witnesses have furnished
the truth commission with such evidence under the assurance of confidentiality, it is un-
clear what recourse a prosecutor, a defence counsel, or a criminal court could have to
such evidence.

Some of these concerns may be raised with respect to the dual functioning of the Sierra
Leonean Truth and Reconciliation Commission and the Special Court for Sierra Leone. To
date there has never been a request made by the Special Court for Sierra Leone for evi-
dence obtained by the Commission on a confidential basis. However, the Commission out-
lined its concerns that ‘at some time in the future, the Special Court for Sierra Leone [...]
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will seek to obtain information from its archives held under condition of confidentiality’,
and that for this reason the Commission recommended that ‘Parliament should never au-
thorise access by criminal justice mechanisms, either directly or indirectly, to information
in the archives of the Commission that was provided on a confidential basis’.>8
Regrettably, and despite calls from the UN Secretary-General for the two mechanisms to
‘operate in a complementary and mutually supportive manner, fully respectful of their dis-
tinct but related functions’,? the relationship between the Sierra Leonean Truth and Rec-
onciliation Commission and the Special Court for Sierra Leone was never formalized,
leading to a lack of cooperation and no detailed discussion on how to address some of the

concerns outlined above. ®.854)

A future case of interaction between a truth commission and a criminal court is potential-
ly the relationship between the ICC and the Kenyan Truth, Justice and Reconciliation
Commission. For his part, the Chief Prosecutor of the ICC has indicated that he ‘aims to
liaise with the different organizations set up by the Kenyan Government, including the
Truth, Justice and Reconciliation Commission’.60 It remains to be seen how these two
transitional justice mechanisms will cooperate with one another in order to bring perpe-
trators of serious international crimes to justice, whilst ensuring that the rights of the ac-
cused, and the interests of witnesses, are protected.®!

B. Commissions of inquiry

Like truth commissions, commissions of inquiry are temporary mechanisms the primary
purpose of which is truth-seeking, and the outcome of their work is also a report which
includes conclusions and recommendations. Unlike truth commissions, commissions of in-
quiry are often viewed as a preliminary step to the establishment of transitional justice
mechanisms, rather than as a transitional justice mechanism in their own right. Com-
pared with truth commissions, commissions of inquiry often operate in tighter time con-
straints, and consequently they place less emphasis on the participation of victims, and
more emphasis on providing a general overview of the events that took place. A commis-
sion of inquiry may be established at the international level, typically under the auspices
of the United Nations or another international organization, or at the domestic level.

Commissions of inquiry may have very narrow scopes of inquiry. In some cases they may
only inquire into one particular event that occurred within the broader context of an
armed conflict that took place over the course of many months, or even years. For exam-
ple, The Bloody Sunday Inquiry was established by the House of Commons to inquire into
the events of one day—30 January 1972—when 13 people were killed by military forces in
Londonderry, Northern Ireland.5? In other cases, commissions of inquiry may have man-
dates with wider temporal and spatial scopes. For example, the Independent Internation-
al Fact-Finding Mission on the Conflict in Georgia established by the Council of the Euro-

pean Union, had to investigate ‘the origins and the course of the conflict in Georgia’.®3

(p. 855)
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It is essential that commissions of inquiry are perceived to be impartial and independent
in their examination of past atrocities, and that they have not been set up in order ‘to give
legal cover to governments and justify or minimise their actions, while constructing an of-
ficial version or “memory” that denies the original abuse’.5 To this end, commissions of
inquiry are often comprised of persons who are reputed to be independent and impartial,
in many cases current or former judges. Some domestic commissions of inquiry may even
be comprised of a majority of members who are nationals of other states. The Bloody Sun-
day Inquiry included two international members: Judge Hoyt of the Court of Appeal, New
Brunswick, Canada, and Judge Toohey of the High Court of Australia.

The facts established in reports issued by commissions of inquiry may play an important
role in criminal prosecutions and other judicial processes. The terms of reference of the
Independent International Fact-Finding Mission on the Conflict in Georgia included the
investigation of both inter-state violations, and violations committed by individuals during
the course of the armed conflict that could be characterized as serious international
crimes.®° With respect to serious international crimes committed by individuals during
the armed conflict, these were contained in Volume II of the Report, which contains ‘find-
ings and opinions [...] [that] do not necessarily reflect the views of the Mission’.66 It is in-
teresting to note that after reaching the conclusion that there was no evidence to support
allegations of genocide, a recommendation contained in Volume II of the Report was the
dissemination of this information ‘to ensure that unfounded allegations of genocide do not
further fuel tensions or revengeful acts’.67 The potential evidentiary weight of the Report
in judicial contexts was recognized by the Mission, which recommended that the Report
‘be made public in order to provide information in the context of judicial proceedings’ be-
fore the International Court of Justice, the European Court of Human Rights, and possibly
even potential proceedings before the International Criminal Court.%8

The factual findings of some commissions of inquiry have served to directly assist crimi-
nal investigations before the International Criminal Court. Both a domestic commission of
inquiry, and an international commission of inquiry, may be cited in this respect. The for-
mer is the Commission of Inquiry into Post-Election Violence (‘Waki Commission’), estab-
lished in Kenya in order to examine the violence precipitated by the 2007 Presidential
elections. The latter is the International Commission . 856) of Inquiry on violations of in-
ternational humanitarian law and human rights in Darfur, chaired by Judge Antonio Cass-
ese. Another example of a commission of inquiry that served to directly assist criminal in-
vestigations is the United Nations International Independent Investigative Commission
(UNIIIC), established to assist the Lebanese authorities in their investigation of the bomb-
ing on 14 February 2005 that killed former Lebanese Prime Minister Rafik Hariri and 22
others.%9 The series of reports published by the UNIIIC have proved useful to the work of
the Special Tribunal for Lebanon.

An issue that arose in the context of the Waki Commission was whether it should ‘name
names’, and include in its final report a list of individuals alleged to have committed seri-
ous international crimes in the context of the violence it investigated. The Waki Commis-
sion placed the names of individuals in a sealed envelope together with supporting evi-
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dence, and it gave this envelope to the Panel of African Eminent Personalities, chaired by
the former UN Secretary-General Kofi Annan. It recommended that this information be
passed onto either a yet to be established special tribunal, or ‘[iJn default of setting up
the Tribunal, consideration will be given by the Panel to forwarding the names of alleged
perpetrators to the special prosecutor of the International Criminal Court in the Hague to
conduct further investigations’.”? The list of names of alleged perpetrators, together with
the supporting evidence, was transferred to the Prosecutor of the International Criminal
Court. It is possible that these names and the supporting evidence could have assisted
the Court in deciding to respond favourably to the Prosecutor’s request to open an inves-
tigation in Kenya.’! On 18 February 2010, the Chief Prosecutor of the International Crimi-
nal Court stated that ‘[t]here is more information from the Waki Commission including
names that we can share with the Judges’.”?

The Darfur Commission was established by the UN Secretary-General at the request of
the Security Council to ‘investigate reports of violations of international humanitarian law
and human rights law in Darfur’.”3 It acted as a fact-finding body by both soliciting infor-
mation, and by collecting information during visits to Sudan, including the Darfur region;
it characterized violations of human rights law and humanitarian law to determine if
these violations amounted to genocide under international criminal law; it identified indi-
vidual perpetrators; @857 and it provided recommendations on how to hold these indi-
viduals accountable.’* Among the recommendations set out in its final report, the Darfur
Commission ‘strongly recommend[ed] that the Security Council refer the situation in Dar-
fur to the International Criminal Court pursuant to article 13(b) of its Statute’ because
‘[m]Jany of the alleged crimes documented in Darfur have been widespread and systemat-
ic. They meet all the thresholds set in the Statute. The Sudanese justice system has
demonstrated its inability and unwillingness to investigate and prosecute the perpetra-
tors of these crimes’.”? In line with this recommendation, the Security Council referred
the situation in Darfur to the International Criminal Court in a Resolution adopted under
Chapter VII of the Charter, in which it took note of the Commission’s report in the pream-
ble.”6 On 5 April 2005, the Office of the Prosecutor of the International Criminal Court re-
ceived 2,500 items of evidence collected by the Commission, and the names of persons
contained in a sealed envelope that the UN Secretary-General passed on to the OTP from
the Commission.””

C. Truth-seeking in the criminal justice process

Unlike truth commissions and commissions of inquiry, truth-seeking by a court of law, at
the domestic or international level, is of course a judicial process. Even if the temporal
scope of judicial inquiries into past events may be broader in some instances than the
temporal scope of inquiry by a commission of inquiry or even certain truth commissions,
judicial truth-seeking in the context of criminal law is limited in many other respects. This
form of truth-seeking is undertaken with the specific purpose of prosecuting individuals
for certain crimes, and past events will be viewed within the legal parameters required to
prove and disprove such crimes. Due to logistical and financial constraints, fewer crimes
can be prosecuted at the international level than at the domestic level. Depending on the
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international or internationalized criminal court or tribunal in question, these may in-
clude serious international crimes such as genocide, crimes against humanity, war
crimes, and in some cases also specific domestic crimes.’® Furthermore, the international
criminal (. 858) prosecutor exercises greater prosecutorial discretion than her or his na-
tional counterpart, thereby further narrowing the scope of past events that will be exam-
ined in the course of the judicial process from the outset.

Despite the partial account of past events offered by a process of truth-seeking in the
criminal justice context, this mechanism has certain characteristics that arguably ensure
that a particularly reliable account of what has occurred will be obtained. These charac-
teristics include the fact that the accused is provided with legal representation and legal
assistance in the preparation of her or his defence, thereby ensuring that her or his ac-
count of events is presented in a rigorous manner; there are detailed rules in place per-
taining to matters of proof and evidence, including the admissibility of certain forms of
evidence, standards of proof, and burdens of proof; and there is a large body of procedur-
al rules in place to ensure the fairness of judicial proceedings. It has been commented in
the context of transitional justice that ‘[...] a society would be better served were the
truth to find its origins in, and emerge from, a judicial process’,”® because a judicial ac-
count of past events may offer ‘unassailable “pockets of truth”’.80

Courts of law cannot examine past atrocities with the breadth that truth commissions and
some commissions of inquiry are able to do. It has been noted in the context of the Inter-
national Criminal Court, that the Court ‘will not be in a position to take down and analyse
thousands of statements of victims as, for example, a Truth Commission might do’.8!
However, judicial accounts of past atrocities may go into greater depth of detail and allow
otherwise reluctant victims to participate in the truth-seeking process due to the ability of
courts and tribunals to address the needs of vulnerable witnesses through well-developed
frameworks of witness protection. Indeed, some truth commissions and commissions of
inquiry have acknowledged that certain witnesses may have declined to provide them
with information due to personal safety concerns. For example, the Waki Commission of
Inquiry (Kenya) noted in its Final Report that ‘we did not have a reliable witness protec-
tion program which might have given greater solace to [some individuals] who avoided
speaking to us’.82 The challenge in the judicial context is in ensuring that demanding
measures taken to protect witnesses, such as the suppression of names and voice and im-
age distortion in recorded testimonies, do not unduly place the accused at a disadvantage
in defending her or his rights, and ultimately in ensuring the accurate judicial recording
of past events. (p.859)

There are many challenges faced by criminal courts and tribunals in obtaining and secur-
ing evidence during or following an armed conflict, particularly at the international level
where international and internationalized criminal courts and tribunals rely on the coop-
eration and assistance of states and organizations. The assistance provided to the ICTY by
the Kosovo Force (KFOR), the military component of the international administration es-
tablished by the Security Council in Kosovo, and the NATO-led Stabilisation Force in
Bosnia and Herzegovina (SFOR, replaced by European Forces in Bosnia and Herzegovina

Page 13 of 48

PRINTED FROM OXFORD HANDBOOKS ONLINE (www.oxfordhandbooks.com). © Oxford University Press, 2018. All Rights
Reserved. Under the terms of the licence agreement, an individual user may print out a PDF of a single chapter of a title in
Oxford Handbooks Online for personal use (for details see Privacy Policy and Legal Notice).

Subscriber: Universidad de Chile; date: 29 April 2020


https://global.oup.com/privacy
https://www.oxfordhandbooks.com/page/legal-notice

Transitional Justice

(EUFOR) in 2005), on the basis of a broad obligation to cooperate with the ICTY, has been
highly valuable to the work of the ICTY in fulfilling its truth-seeking role. The type of as-
sistance provided to the ICTY has included—in relation to KFOR—finding and securing
the sites of mass graves,®3 providing aerial surveillance of reported mass grave sites,?*
assisting in mass grave exhumations,®° and other investigative activities.8 In relation to
SFOR, it amounted to providing security for the ICTY Prosecutor’s investigation
missions,8” assisting in investigation missions,®® and assisting in mass grave
exhumations.89

The International Criminal Court may be assisted by evidence supplied to it by commis-
sions of inquiry, as discussed above with respect to the situations in Kenya and in Darfur,
Sudan. It is important to stress that although commissions of inquiry may provide signifi-
cant amounts of material evidence to the OTP, and they may even suggest the names of
persons they consider could have committed serious international crimes that fall within
the jurisdiction of the International Criminal Court, the Prosecutor will operate indepen-
dently. The OTP will thus ‘conduct its own independent investigations, in accordance with
the Rome Statute and the policies of the Office, in order to determine those persons bear-
ing greatest responsibility for the crimes to be prosecuted by the Court’, and the names
of persons suspected of having committed serious international crimes, submitted to the
Prosecutor by a commission of inquiry, are considered by the OTP merely to ®. 860) ‘rep-
resent the conclusions of the Commission’.?? Similarly, although the OTP of the Special
Tribunal for Lebanon continues the investigative function carried out by the UNIIIC, the
factual findings made by the UNIIIC are not binding on the OTP, although they serve to
assist the work carried out by the OTP.

4 The Emerging Culture of the End of Impunity
for Perpetrators of the Most Serious Interna-
tional Crimes

For a society in transition, it is crucial that there is no impunity for individuals suspected
of having committed the most serious international crimes. Impunity has been defined as
‘the exemption from accountability, penalty, or punishment for perpetrators of illegal
acts’.?! The UN Security Council has affirmed that [...] ending impunity is essential if a
society in conflict or recovering from conflict is to come to terms with past abuses com-
mitted against civilians affected by armed conflict and to prevent future such abuses’.??
With respect to perpetrators of the most serious international crimes, the last 20 years
have witnessed the emergence of a culture of the end of impunity that builds on the pio-
neering work of the Nuremberg and Tokyo tribunals at the beginning of the twentieth
century.?3 This is evidenced by concerted efforts taken by the international community of
states, and a great many dedicated individuals, in the establishment and functioning of
different international and internationalized criminal courts and tribunals,?* culminating
in a permanent (. 861) international criminal court of potential universal reach, the Inter-
national Criminal Court.?° It is also evidenced in more recent years—in line with the prin-
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ciple of ‘complementarity’ within the framework of the International Criminal Court—by a
shift in focus from the prosecution of perpetrators of serious international crimes at the
international level, to the primary responsibility of states to end impunity for these indi-
viduals within the framework of their domestic legal systems. The treaty-based obliga-
tions that require states to prosecute and punish perpetrators of the most serious interna-
tional crimes are addressed in Section A, below.

For states parties to the Rome Statute, this primary responsibility to exercise criminal ju-
risdiction is complemented by the jurisdiction of the International Criminal Court where a
state party is unable or unwilling to exercise its primary responsibility. However, there is
also a positive aspect to states parties’ conduct concerning the principle of complemen-
tarity. This ‘positive complementarity’ arises where a state is willing, but unable, to exer-
cise its primary territorial criminal jurisdiction. In such cases, it was remarked that ‘[i]t
would appear that States, in particular States parties to the Statute, should make every
effort, either individually or collectively, to give appropriate assistance to such a State in
building its capacities, with a view to the establishment of a functioning criminal justice
system in that State. Such assistance represents—politically, not legally speaking—an “ex-
tension” of the complementarity principle: states enable other states to better fulfil their
primary responsibility under the Rome Statute to investigate and prosecute the most seri-
ous crimes.’?® This ‘positive complementarity’ was consecrated on 8 June 2010 when the
Review Conference of the Rome Statute adopted a Resolution that recognized ‘the desir-
ability of States to assist each other in strengthening domestic capacity to ensure that in-
vestigations and prosecutions of serious crimes of international concern can take place at
the national level’.°” The role of the International Criminal Court in the culture of the end
of impunity for persons suspected of having committed serious international crimes is ad-
dressed in Section B, below. ®.862)

Exercises of ‘positive complementarity’ can assist a willing albeit unable state party to
the Rome Statute ultimately to carry out criminal investigations and prosecutions in line
with its primary responsibility to exercise criminal jurisdiction with respect to serious in-
ternational crimes. For transitional societies, where institutional structures may be in dis-
array or in need of reform, it will be particularly important to ensure that the state in
question is assisted in establishing a robust and effective legal system. However, in cases
where a non-state party to the Rome Statute is unwilling to investigate and prosecute sus-
pected perpetrators of serious international crimes, and where such persons are beyond
the reach of the jurisdiction of the Court, including in cases where no recourse to Article
13 of the Rome Statute is envisaged by the Security Council, there arise gaps of impunity
in the fabric of the emerging culture to bringing alleged perpetrators to trial. It is ar-
guable that in such instances other states could exercise universal criminal jurisdiction in
order to bring suspected perpetrators of serious international crimes to justice. This ar-
gument is addressed in section C, below.

A. Individual criminal responsibility at the domestic level

Page 15 of 48

PRINTED FROM OXFORD HANDBOOKS ONLINE (www.oxfordhandbooks.com). © Oxford University Press, 2018. All Rights
Reserved. Under the terms of the licence agreement, an individual user may print out a PDF of a single chapter of a title in
Oxford Handbooks Online for personal use (for details see Privacy Policy and Legal Notice).

Subscriber: Universidad de Chile; date: 29 April 2020


https://global.oup.com/privacy
https://www.oxfordhandbooks.com/page/legal-notice

Transitional Justice

The emerging culture of the end of impunity for perpetrators of serious international
crimes is manifested in two respects at the domestic level. On the one hand, states must
take ‘effective action to combat impunity’,® in line with their existing responsibilities.
There exist different treaty obligations to prosecute and punish individuals suspected of
having committed serious international crimes that may be binding on states. These
obligations are addressed in section (i). On the other hand, a corollary to the obligation to
take effective action to combat impunity for serious international crimes is the prohibi-
tion on granting amnesties to the suspected perpetrators of such crimes. The granting of
amnesties may also conflict with human rights obligations binding on states. The issue of

amnesties for the commission of serious international crimes is addressed in section (ii).

(i) Obligations to prosecute and to punish

It remains controversial whether—and to what extent—there exists a general obligation
binding on states, either under customary international law or as a general principle of
law, to prosecute and punish those persons suspected of having committed the most seri-
ous international crimes.? According to the Basic ®.863) Principles and Guidelines on
the Right to a Remedy and Reparation for Victims of Gross Violations of International Hu-
man Rights Law and Serious Violations of International Humanitarian Law, submitted to
the UN General Assembly, ‘[i]n cases of gross violations of international human rights law
and serious violations of international humanitarian law constituting crimes under inter-
national law, States have the duty to investigate and, if there is sufficient evidence, the
duty to submit to prosecution the person allegedly responsible for the violation and, if
found guilty, the duty to punish her or him’.190 The Security Council has limited itself to
emphasizing ‘[...] the responsibility of States to comply with their relevant obligations to
end impunity to prosecute those responsible for war crimes, genocide, crimes against hu-
manity and serious violations of international humanitarian law, while recognizing, for
States in or recovering from armed conflict, the need to restore or build independent na-
tional judicial systems and institutions’.101

Although the existence of a general obligation is debatable, it is clear that some states
are bound by treaty obligations to prosecute and punish suspected perpetrators of seri-
ous crimes that have been committed on their territory. There is no obligation contained
in the operative parts of the Rome Statute, according to which states parties must prose-
cute individuals suspected of having committed serious international crimes that fall un-
der the jurisdiction of the International Criminal Court. However, it is arguable that on
the basis of Article 17 of the Statute (principle of complementarity), read together with
paragraphs 4 to 6 of the preamble, states parties to the Rome Statute have a primary
obligation to prosecute and punish individuals suspected of having committed crimes con-
tained in the Statute, namely war crimes, crimes against humanity, genocide, and possi-
bly aggression, on their territory.192 Pursuant to the very raison d’étre of the International
Criminal Court set out in paragraphs 4 to 6 of the preamble to its Statute, states parties
affirm ‘that the most serious crimes of concern to the international community as a whole
must not go unpunished and that their effective prosecution must be ensured by taking
measures at the national level’, they express their determination ‘to put an end to impuni-
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ty for the perpetrators of these crimes [...]’, and they recall ‘that it is the duty of every
State to exercise its criminal jurisdiction over those responsible for international
crimes’.103 . 860

States parties to the Convention on the Prevention and Punishment of the Crime of Geno-
cide have undertaken—in addition to their obligation to prevent genocide—to punish
genocide.!% Concretely, this means that states parties to this Convention must exercise
their criminal jurisdiction, to ensure that ‘[plersons charged with genocide or any of the
other acts enumerated in article III [of the Genocide Convention] shall be tried by a com-
petent tribunal of the State in the territory of which the act was committed [...]’.19% This
obligation to prosecute under the Genocide Convention is limited to exercises of territori-
al jurisdiction. However, this does not prevent states parties to the Genocide Convention
from conferring other forms of jurisdiction on their domestic criminal courts, even though
they are not obliged to do so. The International Court of Justice has noted in this respect
that ‘[a]rticle VI [of the Genocide Convention] only obliges the Contracting Parties to in-
stitute and exercise territorial criminal jurisdiction; while it certainly does not prohibit
States, with respect to genocide, from conferring jurisdiction on their criminal courts
based on criteria other than where the crime was committed which are compatible with
international law, in particular the nationality of the accused, it does not oblige them to

do so’.106

States parties to the 1949 Geneva Conventions, and Additional Protocol I to the Geneva
Conventions, arguably have a broader obligation to prosecute or extradite those persons
suspected of having committed grave breaches of the Geneva Conventions that extends
beyond conferring territorial criminal jurisdiction on their domestic courts.1%” Once a
state party to the Geneva Conventions ‘is aware that a person on its territory has commit-
ted such an offence, it is its duty to see that such person is arrested and prosecuted with-
out delay’.198 Similarly, in accordance with the aut dedere aut judicare obligation con-
tained in the Convention against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment (CAT),199 states parties have an obligation to either submit a case
concerning torture to their relevant . 865 prosecutorial authorities, or to extradite the
person, in line with the provisions of the Convention Against Torture.!!? Furthermore, Ar-
ticle I of the Convention on the Non-Applicability of Statutory Limitations to War Crimes
and Crimes Against Humanity provides that no statutory limitation applies to war crimes,
crimes against humanity and genocide, irrespective of the date of the commission of such
crimes, and ‘even if such acts do not constitute a violation of the domestic law of the
country in which they were committed’.!1! It has been argued that this treaty ‘by neces-
sary implication places an obligation on States to prosecute’ these crimes.!1?

Two remarks are warranted with respect to obligations to prosecute and punish persons
suspected of having committed serious international crimes in the context of a transition-
al society. First, it could be argued that the prosecution and punishment of individuals
suspected of committing past abuses could destabilize a fragile, newly established democ-
racy. However, rather than undermining progress towards national reconciliation, such
criminal trials conducted in the public sphere may serve as a vehicle for reconciliation.
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Luis Moreno Ocampo noted in the context of Argentina that ‘[c]ivil society was strength-
ened as a result of the investigations and public trials, which increased the public’s com-
mitment to, and respect for, democracy and permitted—through the newly-created free
press—a constructive public debate’.113 Secondly, it is important to stress the need for an
equal application of the law. The prosecution of individuals suspected of serious interna-
tional crimes, regardless of their current or past membership or allegiance to an armed
group or a regime of governance is desirable. The Security Council noted with regard to
Haiti in 2004 that ‘an end to impunity is key to national reconciliation in Haiti. The Coun-
cil stresses that justice should apply equally to all citizens in that country and be carried
out by an independent judicial system with the support of a reformed correctional system.
The Council expresses its strong concern at reports of double standards in the adminis-

tration of justice’.114

(ii) Amnesties

Amnesties are domestic laws the purpose of which is to provide persons suspected of hav-
ing committed unlawful conduct in the past with prospective criminal (. 866) impunity
and civil indemnity. The attitude of the international community towards amnesties has
drastically changed over the years. In the 1960s and 1970s, human rights advocates and
legal scholars actively supported amnesties for political prisoners, particularly in the con-
text of dictatorial regimes of governance. The non-governmental organization Amnesty In-
ternational even went so far as to adopt the notion as part of its name.11> In the context of
crimes committed during armed conflict, Article 6(5) of Additional Protocol II to the Gene-
va Conventions famously provides that ‘[a]t the end of hostilities, the authorities in power
shall endeavour to grant the broadest possible amnesty to persons who have participated
in the armed conflict, or those deprived of their liberty for reasons related to the armed
conflict, whether they are interned or detained’.!16

Nowadays there is general consensus that ‘unconditional amnesties’ or ‘blanket
amnesties’, ie amnesties that cover any crime committed in the past, are unacceptable.
The reason for this is that a prohibition of amnesties for persons suspected of having
committed serious international crimes is a logical corollary of the emerging culture of
the end of impunity for perpetrators of such crimes. Amnesties may also be incompatible
with other obligations binding on states, such as human rights obligations.!!” The Nurem-
berg Declaration on Peace and Justice asserts that ‘amnesties must not be granted to
those bearing the greatest responsibility for genocide, crimes against humanity and seri-
ous violations of international humanitarian law’.118

Although there is general consensus that amnesties for serious international crimes are
unacceptable under international law, it is acknowledged from the outset that there are
instances where amnesties for other crimes may not only be acceptable, but desirable. In
the context of transitional societies, where large parts of the population may have partici-
pated in a non-international armed conflict without having committed serious internation-
al crimes, amnesties may be an appropriate mechanism to assist the reintegration of such
persons into society by granting them impunity for the domestic crime of participation in
the conflict, in line with Article 6(5) of AP I1.119 In this vein, the Nuremberg Declaration
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on Peace and Justice @.867) noted that ‘[a]mnesties, other than for those bearing the
greatest responsibility for genocide crimes against humanity and war crimes, may be per-
missible in a specific context and may even be required for the release, demobilization
and reintegration of conflict-related prisoners and detainees’.'?? Similarly, the UN has
recognized that ‘[i]Jt may be necessary and proper for immunity from prosecution to be
granted to members of the armed opposition seeking reintegration into society as part of
a national reconciliation process’.121

The practice of the United Nations provides a guide to the changing attitude towards
amnesties for perpetrators of serious international crimes. Although the United Nations
may have harboured concerns about amnesties being granted to persons suspected of
having committed serious international crimes in the early to mid-1990s, it stopped short
of outright condemning them. For example, in response to a general amnesty that was
adopted by El Salvador one week after the release of the El Salvador Commission on the
Truth’s report, the UN Secretary-General did not expressly condemn this measure.
Rather, he noted in his Report in 1993 that ‘T expressed my concern at the haste with
which this step had been taken and my view that it would have been preferable if the
amnesty had been promulgated after creating a broad degree of national consensus in its
favour’.1?2 Similarly, when the Abidjan Agreement between the Government of the Repub-
lic of Sierra Leone and the Revolutionary United Front of Sierra Leone was signed on 30
November 1996, it contained an Article granting amnesty to ‘any member of the RUF/SL
in respect of anything done by them in pursuit of their objectives as members of that or-
ganization up to the time of the signing of this Agreement’.123 The UN Special Envoy who
witnessed the signing of the Abidjan Agreement did not raise the issue of the blanket
amnesty contained therein. The UN Secretary-General simply noted in his Report that the
‘political provisions of the Accord [...] also include the provision of amnesty for members
of the RUF [...]".1%% . 868)

Although the United Nations did not openly condemn amnesties during the early and
mid-1990s, this period marked a shift in attitude of the international community towards
amnesties as a result of the developing culture of the end of impunity for perpetrators of
serious international crimes, which in turn impacted upon UN practice. In 1992, the UN
General Assembly adopted a ‘Declaration on the Protection of All Persons from Enforced
Disappearance’, containing the principle that ‘[plersons who have or are alleged to have
committed [acts of enforced disappearance] shall not benefit from any special amnesty
law or similar measures that might have the effect of exempting them from any criminal
proceedings or sanction’.!?% Furthermore, it was during this same decade that the UN Se-
curity Council established two ad hoc international criminal tribunals: the ICTY on 25
May 1993 and the International Criminal Tribunal for Rwanda (ICTR) on 8 November
1994.

Although the Statutes of these tribunals make no reference to amnesties, it is clear that
they were established ‘[...] for the sole purpose of prosecuting persons responsible for se-
rious violations of international humanitarian law’,126 and ‘[...] for the sole purpose of
prosecuting persons responsible for genocide and other serious violations of international
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humanitarian law’,'27 respectively. The Trial Chamber of the ICTY in the case of Prosecu-

tor v Anto Furundzjia stated that the granting of amnesty laws with respect to the com-
mission of torture would have the legal effect of ‘international legal [non-Jrecognition’.128
The 1990s also marked growing calls for unconditional amnesties to be prohibited by a
number of human rights bodies because of the bar that amnesties pose to the protection
of certain human rights.!?° In 1994, the UN Human Rights Committee stated in its Gener-
al Comment No 20 concerning Article 7 of the International Covenant on Civil and Politi-
cal Rights, 130 that ‘[a]lmnesties are generally incompatible with the duty of States to in-

vestigate [...] acts [of torture]’.13!

One of the most significant developments in the 1990s in the emerging culture of the end
of impunity for perpetrators of serious international crimes occurred in ®. 869 1998 with
the adoption of the Rome Statute, a criminal court of potential universal jurisdiction. This
occurred with the support of the UN Secretariat, which acted as the Secretariat of the
Preparatory Committee until 31 December 2003. The adoption of the Rome Statute put
all perpetrators of serious international crimes on notice that once the Rome Statute en-
tered into force, the International Criminal Court could potentially exercise its jurisdic-
tion in large parts of the world by virtue of its various forms of jurisdiction from the date
of entry into force of its Statute.!32 It thus tolled the bell for amnesties being granted in
relation to serious international crimes that fall under its jurisdiction.

By 1999, it had become apparent that the position of the United Nations was to hence-
forth take positive steps in expressing its non-acceptance of amnesty provisions con-
tained in peace treaties that would cover serious international crimes. According to para-
graph 12 of the 1999 Guidelines for United Nations Representatives on Certain Aspects
of Negotiations for Conflict Resolution, UN representatives were put on notice that ‘the
United Nations cannot condone amnesties regarding war crimes, crimes against humani-
ty and genocide or foster those that violate treaty obligations of the parties in this
field’.133 This practice was first manifested when the Lomé Peace Agreement between the
Government of Sierra Leone and the Revolutionary United Front of Sierra Leone was
signed on 3 June 1999. The Representative of the UN Secretary-General, when signing
the Lomé Peace Agreement, penned the following statement next to his signature: ‘The
United Nations holds the understanding that the amnesty provisions of the Agreement
shall not apply to international crimes of genocide, crimes against humanity, war crimes
and other serious violations of international humanitarian law’.134 Although no legal
obligations from peace agreements are opposable to the United Nations, the implication
of a UN representative witnessing such a peace agreement is ‘an indication of a moral or
political support for the principles contained therein’, and ‘[a]s far as the United Nations
is concerned, a signature as a witness is a “stamp of legitimacy” of a kind’.13% . 870)

The following year, in 2000, the UN Secretary-General stated in a report on the establish-
ment of the Special Court for Sierra Leone that ‘[w]hile recognizing that amnesty is an
accepted legal concept and a gesture of peace and reconciliation at the end of a civil war
or an internal armed conflict, the United Nations has consistently maintained the position
that amnesty cannot be granted in respect of international crimes, such as genocide,
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crimes against humanity or other serious violations of international humanitarian law
[...1".136 Article 10 of the Statute of the Special Court for Sierra Leone makes clear that
there is no amnesty for crimes falling under the jurisdiction of the Special Court.13” The
mounting international condemnation of amnesties for perpetrators of serious interna-
tional crimes led a respected legal scholar to conclude in 2002 that ‘[a]lthough interna-
tional law does not—yet—prohibit the granting of amnesty for international crimes, it is
clearly moving in that direction’.!38

In 2006, the Legal Counsel of the UN stated during a meeting of the Security Council that
‘[...] amnesty for international crimes has been regarded as unacceptable in international
practice. Today, its rejection must be enshrined as a standard to be enforced’.!39 Legal
advice issued by the UN Secretariat in 2006 for UN envoys to regions where an amnesty
law for persons indicted by the International Criminal Court was in place, stipulated that
‘[...]1in the event that the Special Envoy is called upon to conduct, facilitate or otherwise
participate in negotiations of a permanent cease-fire or a peace agreement, especially if
the Agreement includes an amnesty clause, the following should be borne in mind. It has
been a long-standing position of the United Nations not to recognize, let alone condone
any amnesties for the crime of genocide, crimes against humanity, war crimes and other
serious (.871) violations of international humanitarian law’.14% Similarly, an interoffice
memorandum provided:

The United Nations does not recognize any amnesty for genocide, crimes against
humanity, war crimes and other serious violations of international humanitarian
law. This principle, which reflects a long-standing position and practice, applies to
peace agreements negotiated or facilitated by the United Nations, or otherwise
conducted under its auspices. In the event that such a peace agreement neverthe-
less grants amnesty for such crimes, the United Nations representative, when wit-
nessing the agreement on behalf of the United Nations, shall affix a declaration
next to his or her signature, stating that ‘the United Nations does not recognize
amnesty for genocide, crimes against humanity, war crimes and other serious vio-

lations of international humanitarian law’.14!

There is now general consensus that amnesties for serious international crimes are unac-
ceptable under international law, and that persons suspected of having committed such
crimes should be prosecuted. It remains debatable whether the act of granting amnesties
for serious international crimes per se is unlawful under international law. It is clear, how-
ever, that the granting of amnesties conflicts with obligations binding on states to prose-
cute perpetrators of serious international crimes, as well as other human rights obliga-
tions including a duty to investigate human rights violations. The unacceptable nature of
unconditional amnesties has developed in direct proportion to the emergence of the cul-
ture of the end of impunity for serious international crimes. Furthermore, with respect to
transitional societies, the Security Council has called on amnesties not to be granted for
sexual crimes. In 2008, it
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stress[ed] the need for the exclusion of sexual violence crimes from amnesty provisions in
the context of conflict resolution processes, and call[ed] upon Member States to comply
with their obligations for prosecuting persons responsible for such acts, to ensure that all
victims of sexual violence, particularly women and girls, have equal protection under the
law and equal access to justice, and stress[ed] the importance of ending impunity for such
acts as part of a comprehensive approach to seeking sustainable peace, justice, truth, and
national reconciliation.142

(p. 872)

B. Individual criminal responsibility at the international level

International and internationalized criminal courts and tribunals play a pivotal role in the
emerging culture of the end of impunity for perpetrators of serious international
crimes.'43 There are some advantages to prosecuting those persons most responsible for
serious international crimes before international and internationalized criminal courts
and tribunals, rather than before national courts. Institutional reforms may need to take
place before criminal trials can be held within the framework of a domestic court system.
The highly charged political environment in a post-conflict transitional society may mean
that a criminal trial at the domestic level would raise serious safety concerns for the ac-
cused, members of the court, witnesses, and the general public. Indeed, the political envi-
ronment in the region may be of such intensity that even a criminal trial of a former polit-
ical leader before an international or internationalized criminal court or tribunal may
need to take place on the territory of a state far removed from the region. For example,
instead of taking place in Freetown, Sierra Leone, the criminal trial of the former Presi-
dent of Liberia, Charles Taylor, is being conducted by the Special Court for Sierra Leone
in The Hague, the Netherlands, initially at the premises of the International Criminal
Court, and subsequently at the premises of the Special Tribunal for Lebanon.

The future of international criminal prosecutions is the system created by the Rome
Statute, to which an impressive and steadily increasing number of states are parties. It
should be emphasized from the outset that unlike other international and international-
ized criminal courts and tribunals, which exercise primary jurisdiction over domestic
courts in relation to the crimes that fall under their respective jurisdictions, the Interna-
tional Criminal Court functions on the basis of the principle of ‘complementarity’, mean-
ing that it can only exercise its jurisdiction in situations in which a state is unable or un-
willing to exercise its primary, domestic criminal jurisdiction. As explained above, the no-
tion of complementarity extends beyond the primary responsibility of states to exercise
their domestic criminal jurisdictions, and it includes ‘positive complementarity’, namely
assistance that states and international organizations can provide to other states in build-
ing the capacity of domestic legal systems to ensure the criminal prosecution of suspect-
ed perpetrators of serious international crimes.

‘Positive complementarity’ may also be viewed within the broader context of the notion of
the ‘responsibility to protect’, and in particular, the ‘responsibility to prevent’. In 2005,
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the UN General Assembly adopted a Resolution in which states agreed that ‘[t]he interna-
tional community should, as appropriate, encourage and (. 873) help States to exercise
this responsibility [to protect their populations from genocide, war crimes, ethnic cleans-
ing and crimes against humanity] and support the United Nations in establishing an early
warning capability’.144 According to Sheri Rosenberg, this ‘collective responsibility to
take coordinated action’ also ‘implies individual state responsibility to take reasonable
steps to prevent the acts it seeks to prohibit’.145 There is thus a need both for individual
states, and the international community of states as a whole, to provide assistance in the
form of capacity-building to those states struggling to fulfil their primary obligations to
prevent and punish the commission of serious international crimes. The kinds of assis-
tance that may be provided to individual states include:

[...] (@) ensuring that donors place on their agenda the need for legal reform, such as do-
mestication of the Rome Statute and implementing legislation; (b) adopting a whole gov-
ernment approach to complementarity, i.e. aligning development cooperation projects
with other forms of bilateral technical cooperation such as among police forces; [...] (c)
creating a support community that consists of international justice and humanitarian ac-
tors on the one hand, and development and peace-building efforts on the other [...] [and
(d)] developing a comprehensive tool kit on complementarity as well as developing a ros-
ter of expertise comprising ex-tribunal personnel to be administered by some
mechanism.146

It is debatable whether the notion of ‘positive complementarity’ also extends to assis-
tance that the International Criminal Court itself may provide to state parties. The Office
of the Prosecutor has adopted a strategy that is ‘a positive approach to complementarity,
meaning that it encourages genuine national proceedings where possible, relies on na-
tional and international networks and participates in a system, of international coopera-
tion’.147 This “positive’ prosecutorial strategy does not equate with assistance in the form
of capacity-building. Rather, it is more aptly defined as ‘a managerial concept that orga-
nizes the relationship between the court and domestic jurisdictions on the basis of three
cardinal principles: the idea of shared burden of responsibility, the management of effec-
tive investigations and prosecutions, and the two-pronged nature of the cooperation
regime’.148 To avoid confusion with the notion of ‘positive complementarity’ as consecrat-
ed in a Resolution adopted by the Review Conference of the Rome Statute in 2010,14% a
prosecutorial strategy of the International Criminal Court that serves to positively en-
courage states parties ®@.874) to fulfil their primary responsibility to prosecute suspected
perpetrators of serious international crimes at the domestic level is perhaps more appro-

priately referred to as ‘proactive complementarity’.!°°

The success of the International Criminal Court is dependent upon the cooperation of
states parties with the Court. The Rome Statute obliges states parties to cooperate with
the Court in various respects. There exists both a general obligation to cooperate under
Article 86 of the Statute, and a number of specific obligations contained under Part IX
thereof. Additionally, states parties to the Genocide Convention have a distinct treaty
obligation to cooperate with the International Criminal Court contained under Article VI
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of the Genocide Convention, which requires states parties to cooperate with ‘all interna-
tional criminal courts created after the adoption of the Convention [...] of potentially uni-
versal scope, and competent to try the perpetrators of genocide’,'5! thus including the In-
ternational Criminal Court. The Security Council may also require non-states parties to
the Rome Statute to cooperate with the Court in a binding resolution adopted under
Chapter VII of the UN Charter, as occurred in relation to the Government of Sudan, 52
and in relation to the Libyan authorities.!>3

Although the UN Organization is not, and cannot become, a party to the Rome Statute, it
does have an obligation to cooperate and assist the International Criminal Court as stipu-
lated in the Relationship Agreement between the United Nations and the International
Criminal Court.'®* From its terms it is clear that ‘[...] the Relationship Agreement does
not oblige the United Nations to support any policy or strategy decision of the ICC’.1%5
However, the UN Secretariat has insisted that ‘[t]he United Nations should, if possible,
avoid any action that would undermine or counteract key ICC policies and strategies’.1%
In practice this means that considerable tact should be exercised by representatives of
the United Nations who may come into contact with persons indicted by the International
Criminal Court in the context of their work. According to a legal opinion issued by the UN
Secretariat in 2006, if a UN Special Envoy cannot avoid direct contact with persons in-
dicted by (. 875 the International Criminal Court in carrying out his or her mandate,
then such contact should ‘be limited to what is strictly required for carrying out [the]
mandate. The presence of the Special Envoy in any ceremonial or similar occasions
should be avoided. We should also add that when contacts with the [Rebel Group] are
necessary, an attempt should be made to interact with non-indicted [Rebel Group]

leaders, if at all possible’.157

C. Filling the ‘impunity gap’ through exercises of universal criminal
jurisdiction

The steady increase in the number of states parties to the Rome Statute is leading to a
greater jurisdictional reach of this international judicial body. Pending this future devel-
opment, there arise ‘gaps of impunity’ in the fabric of the culture of the end of impunity
in cases in which a non-state party to the Statute is unable or unwilling to investigate and
prosecute suspected perpetrators of serious international crimes, and when the Interna-
tional Criminal Court does not have jurisdiction. It has been argued that in such cases the
domestic criminal courts of other states should exercise universal criminal jurisdiction
with regard to the suspected perpetrators.1®® It is important to recall in this respect that
the establishment of international and internalized criminal courts and tribunals has not
replaced the role of the domestic courts of other states in the fight against impunity.
Judges Higgins, Kooijmans, and Buergenthal noted in relation to exercises of universal
criminal jurisdiction that the fight against impunity for perpetrators of serious interna-
tional crimes has not been ‘[...] “made over” to international treaties and tribunals, with

national courts having no competence in such matters’.15°
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‘Universal criminal jurisdiction’ refers to exercises of domestic jurisdiction ‘based solely
on the nature of the crime, without regard to where the crime was committed, the nation-
ality of the alleged or convicted perpetrator, the nationality of the victim, @.876) or any
other connection to the state exercising such jurisdiction’.169 Exercises of this form of ju-
risdiction—where there is no connecting factor to the forum—are highly controversial.16!
Some scholars advocate exercises of universal jurisdiction only in those cases in which
the accused is found on the territory of the state wishing to prosecute, because
‘loltherwise, we may be faced with the Belgian situation, where judges are flooded with
complaints against dictators and generals from everywhere in the world’.162 Courts exer-
cising universal jurisdiction must surmount challenges during the judicial process that
could be exacerbated by the distance of the court from the scene of the crime, and the
court’s lack of powers of enforcement in the territory where the serious international
crimes occurred, such as the securing of evidence and the protection of witnesses.

Conversely—and to some extent, counter-intuitively—it may be the case that certain as-
pects of the judicial process are enhanced by virtue of the fact that a court outside the fo-
rum is conducting the criminal proceedings. Witnesses reluctant or unable to testify in
the forum state may be willing to travel to another state in order to testify. For example,
in relation to the exercise of universal criminal jurisdiction by Spanish courts concerning
events that took place in Argentina under the dictatorship regime, Judge Garzén was able
to hear ‘the testimonies of a large number of witnesses, including family members of the
disappeared, and victims of torture and other acts of state repression’!63 who had trav-
elled to Spain in order to take part in the proceedings.

There is no general obligation binding on states to confer universal criminal jurisdiction
on their domestic courts. However, some states may have treaty-based obligations to ex-
tend their criminal jurisdiction in different ways, such as on the basis of the principles of
active or passive nationality. For example, under Article 5 of CAT, states parties must es-
tablish criminal jurisdiction for acts of torture committed in the jurisdiction of the forum
state, %4 when the alleged offender is a national of the forum state,'6®> when the victim is
a national of the forum state ‘if that State ®.877 considers it appropriate’,166 and when
the alleged offender is on the territory of the forum and is not extradited pursuant to oth-
er provisions of the Convention Against Torture.'67 In line with the Case of the S.S. ‘Lotus’
before the Permanent Court of International Justice, states are arguably free to extend

their criminal jurisdiction in any way that does not violate international law.168

Unlike international and internationalized criminal courts and tribunals, a domestic court
may be barred from exercising criminal jurisdiction with respect to foreign state repre-
sentatives who enjoy immunity. Thus, even though a state may have conferred universal
criminal jurisdiction on its domestic courts pursuant to a treaty obligation to prosecute
and punish serious international crimes, this jurisdiction cannot be exercised by the do-
mestic courts of that state with respect to incumbent Heads of State, Ministers for For-
eign Affairs, and other state representatives who enjoy immunity from criminal jurisdic-
tion. The International Court of Justice stated in the Arrest Warrant case that:
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[...] although international conventions on the prevention and punishment of certain seri-
ous crimes impose on States obligations of prosecution or extradition, thereby requiring
them to extend their criminal jurisdiction, such extension of jurisdiction in no way affects
immunities under customary international law [...] These remain opposable before the
courts of a foreign State, even where those courts exercise such a jurisdiction under
these conventions.169

Immunity from jurisdiction provides legal protection from prosecution for foreign state
representatives, thereby ensuring the day-to-day functioning of states and stability in in-
ternational relations. This is understandable, but nevertheless frustrating in those situa-
tions in which a Head of State suspected of having committed serious international
crimes is able to travel freely to other countries without risk of being held accountable for
these crimes. The International Court of Justice has taken care to distinguish immunity
from impunity, noting that ‘[jlurisdictional immunity may well bar prosecution for a cer-
tain period or for certain offences; it cannot exonerate the person to whom it applies from
all criminal responsibility’.17? It may come to pass that although the domestic criminal
courts of a state are barred from exercising jurisdiction vis-a-vis an incumbent foreign
state representative for serious international crimes committed over a certain period of
time, once this person ceases to hold office, the state may be free to prosecute this per-
son based on universal criminal jurisdiction in relation to ‘acts committed prior or subse-
quent to his or her period of office, as well as in respect of acts committed during that pe-
riod of office in a private capacity’.!”! . 878

5 Justice for Victims in the Form of Reparation

Reparation is premised on ‘a principle of international law, that a breach of an engage-
ment involves an obligation to make reparation in an adequate form’.1”2 Reparation has
been identified as a key component of a holistic approach to transitional justice. Accord-
ing to the Basic Principles and Guidelines, ‘[a]ldequate, effective and prompt reparation is
intended to promote justice by redressing gross violations of international human rights
law or serious violations of international humanitarian law’.173 Reparation to victims of
serious international crimes may take the form of either individual or collective repara-
tion.!74 Emphasis is placed here on individual reparation.

It is debatable whether there is a right to reparation for victims of serious international
crimes,!”® and if so, the scope of this right. In relation to an obligation binding on states
to provide reparation to victims, states parties to the 1907 Hague Convention (IV) and the
1977 Additional Protocol I have an obligation to provide reparation to other states parties
to these treaties for IHL violations.!76 According to a traditional understanding of these
treaty provisions, this means that only states—and not individual victims—can invoke
these treaty obligations in a claim for .879 reparation.!’” Thus, through diplomatic pro-
tection, a state may bring a claim against another state in a judicial forum, or via another
mechanism for the peaceful settlement of disputes, and claim reparation for the injury
suffered by its nationals.!”8 However, a state is not obligated under international law to
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bring such a claim; it may do so at its discretion. Furthermore, any reparation obtained
will pass directly to the claimant state, which may—if it wishes—subsequently transfer
some portion of it to the individual victim(s) concerned.

Some scholars have argued that individual victims should be able to directly claim repa-
ration from a state party on the basis of the aforementioned treaties. In this vein, Riccar-
do Pisillo Mazzeschi argues that ‘[i]ln our opinion, Article 3 [of the] Hague Convention No.
IV and Article 91 of Protocol I should [...] be jointly interpreted as rules providing for an
obligation of reparation in favour both of states and of injured individuals’.17? This argu-
ment is consonant with the progressive development of international law. However, there
remain concrete impediments to its full realization. One of the difficulties that this argu-
ment must overcome is determining the forum in which an individual victim could bring
such a claim for reparation directly against a foreign state. National courts are barred
from examining the merits of a claim for reparation brought by an individual victim
against a foreign state for serious international crimes on the basis of the jurisdictional
bar of state immunity.!8° There is limited practice in the national courts in Greece and
Italy of allowing such claims to reach the merits stage on the basis of the jus cogens
nature of the norm(s) allegedly violated.18! Further clarification on the international law

(. 880) governing state immunity may be provided by the International Court of Justice in
due course.182

Although state immunity may pose an insurmountable hurdle to claims brought by indi-
viduals against foreign states, there is no such jurisdictional bar under international law
for claims brought against a state concerning serious international crimes committed by
this state in the forum, before this same state’s national courts. According to the Basic
Principles and Guidelines, ‘[i]Jn accordance with its domestic laws and international legal
obligations, a State shall provide reparation to victims for acts or omissions which can be
attributed to the State and constitute gross violations of international human rights law
or serious violations of international humanitarian law’.183 Some international legal oblig-
ations stipulate that there is a requirement for states to provide reparation within the
framework of their domestic legal systems. These include the right of reparation for those
who have suffered discrimination under Article 6 of the Convention on the Elimination of
All Forms of Racial Discrimination,'8* and the right for victims of torture to obtain com-
pensation under Article 14 of the Convention Against Torture.!8>

Aside from national courts, victims of serious international crimes may also be able to
bring claims for reparation against a state before human rights courts,'8® once domestic
remedies have first been exhausted. Pursuant to Article 41 of the European Convention
on Human Rights,'87 ‘[i]f the Court finds that there has been a violation of the Convention
or the protocols thereto, and if the internal law of the High Contracting Party concerned
allows only partial reparation to be made, the Court shall, if necessary, afford just satis-
faction to the injured party’. Similarly, Article 63(1) of the American Convention on Hu-
man Rights provides that ‘[i]f the Court finds that there has been a violation of a right or
freedom protected by this Convention, the Court shall rule that the injured party be en-
sured the enjoyment of his right or freedom that was violated. It shall also rule, if appro-

Page 27 of 48

PRINTED FROM OXFORD HANDBOOKS ONLINE (www.oxfordhandbooks.com). © Oxford University Press, 2018. All Rights
Reserved. Under the terms of the licence agreement, an individual user may print out a PDF of a single chapter of a title in
Oxford Handbooks Online for personal use (for details see Privacy Policy and Legal Notice).

Subscriber: Universidad de Chile; date: 29 April 2020


https://global.oup.com/privacy
https://www.oxfordhandbooks.com/page/legal-notice

Transitional Justice

priate, that the consequences of the measure or situation that constituted the (. 881)
breach of such right or freedom be remedied and that fair compensation be paid to the in-
jured party’.188

Reparation may also be obtained from a state for victims of serious international crimes
via mechanisms established at the international level with the assistance of the United
Nations. For example, the UN Compensation Commission was created in 1991 as a sub-
sidiary organ of the UN Security Council in Resolution 692 of 20 May 1991, and pursuant
to Resolution 687 of 3 April 1991, in which the Security Council established that ‘Iraq
[was] liable for any [...] injury to foreign Governments, nationals and corporations, as a
result of Iraq’s unlawful invasion and occupation of Kuwait’. Reparation could also be ob-
tained from a state after the state establishes, of its own volition, mechanisms for provid-
ing reparation to victims of serious international crimes with reparation, as Germany pro-
vided to some victims of the Holocaust.

Rather than bring a claim against a state, individual victims of serious international
crimes may choose to bring claims directly against the individual suspected of having
committed the serious international crime.'®? Claims may be brought before the national
courts of a state, either as part of the criminal proceedings against the suspected perpe-
trator where the victim may participate as a ‘partie civile’ in the proceedings—as is the
case in many civil law countries—or as a separate judicial process, as is the case in com-
mon law countries. Reparation may also be obtained from the individual perpetrator in
the institutional context of an international or internationalized criminal court or tribunal.
For example, under Article 75(2), of the Rome Statute of the International Criminal Court,
the Court may make an order against a convicted person for reparation to victims that
may include restitution, compensation, and rehabilitation.!?? Claims could also be
brought against individuals before national courts of a foreign state, depending on the en-
abling domestic legislation of that state. For example, the US Aliens Tort Claims Act!9!
allows US courts to hear civil suits brought by any foreigner who alleges a violation of the
‘law of nations’. (».882)

Reparation may also be envisaged in the context of non-judicial transitional justice mech-
anisms, such as truth commissions (discussed above), and traditional justice mechanisms.
In relation to traditional justice mechanisms, Rwanda established Gacaca courts in order
to address the significant number of individuals allegedly involved in the commission of
serious international crimes. It was simply not feasible to prosecute every suspect within
the framework of the domestic criminal justice system nor before the ICTR, which—in
line with the exercise of prosecutorial discretion and the institutional capacity of the Tri-
bunal, including financial constraints—can only prosecute a small number of individuals
deemed to be those most responsible. Only very limited forms of reparation are available
for genocide survivors before Gacaca courts in the form of restitution of property, or sym-
bolic reparation in the form of the provision of information leading to locating the re-
mains of genocide victims.192

Page 28 of 48

PRINTED FROM OXFORD HANDBOOKS ONLINE (www.oxfordhandbooks.com). © Oxford University Press, 2018. All Rights
Reserved. Under the terms of the licence agreement, an individual user may print out a PDF of a single chapter of a title in
Oxford Handbooks Online for personal use (for details see Privacy Policy and Legal Notice).

Subscriber: Universidad de Chile; date: 29 April 2020


https://global.oup.com/privacy
https://www.oxfordhandbooks.com/page/legal-notice

Transitional Justice

In cases in which individual perpetrators are unable to provide reparation to their vic-
tims, it may be appropriate for the transitional government in the state in question to step
in and provide such reparation. However, there is no legal obligation binding on the state
to do so. To this end, the Final Report submitted to the UN Commission on Human Rights
by Special Rapporteur Bassiouni on the right to restitution, compensation, and rehabilita-
tion for victims of gross violations of human rights and fundamental freedoms, states that
‘[iln the event that the party responsible for the violation is unable or unwilling to meet
these obligations, the State should endeavour to provide reparation to victims [...] To that
end, States should endeavour to establish funds for reparation to victims and seek other
sources of funds wherever necessary to supplement these’.193 Similarly, the Basic Princi-
ples and Guidelines provide that ‘States should endeavour to establish national pro-
grammes for reparation and other assistance to victims in the event that the parties liable
for the harm suffered are unable or unwilling to meet their obligations’.1%* ®.883)

6 Conclusion

Transitional justice demands a coordinated approach among a plurality of mechanisms to
assist a society in transitioning from a state of armed conflict in which serious interna-
tional crimes were committed, to a peaceful and reconciled future. This Chapter has pro-
vided on overview of a non-exhaustive number of transitional mechanisms, including the
truth-seeking mechanisms of truth commissions, commissions of inquiry, and judicial fact-
finding; the criminal prosecution of individuals at the international and national levels
within the context of the emerging culture of the end of impunity for suspected perpetra-
tors of serious international crimes; and forms of reparation for victims of serious interna-
tional crimes. On a theoretical level it is not difficult to demand a coordinated approach
among different transitional justice mechanisms. However, it is challenging to achieve
such coordination in practice. This Chapter has addressed some of the difficulties that
may arise in the interaction among different transitional justice mechanisms, such as pro-
tection of the rights of the accused, and of witnesses that may arise in the relationship be-
tween a truth commission and a criminal court or tribunal. (. 884)

Notes:
(*) The reader is advised that this chapter was completed in 2011.

(1) International Center for Transitional Justice, “‘What is Transitional Justice?’, available
at <http://www.ictj.org/static/TJApproaches/WhatisT]/ICT] WhatisT] pa2008 .pdf>. See
also the definition provided by UN Secretary-General Kofi Annan in his report on “The
rule of law and transitional justice in conflict and post-conflict societies’, 23 August 2004,
UN Doc S/2004/616, § 8.

(2) UN Secretary-General Kofi Annan stated in his report on ‘The rule of law and transi-
tional justice in conflict and post-conflict societies’, that ‘[jJustice, peace and democracy
are not mutually exclusive objectives, but rather mutually reinforcing imperatives’, 23 Au-
gust 2004, UN Doc S/2004/616, 1. On the adoption of democratic forms of governance in
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