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Preface

Political philosophy seems often to reside at a distance from the world.
Principles are one thing, politics another, and even our best efforts to live
up to our ideals seldom fully succeed. Philosophy may indulge our moral
aspirations, but politics deals in recalcitrant facts. Indeed some would say
the trouble with American democracy is that we take our ideals too
seriously, that our zeal for reform outruns our respect for the gap between
theory and practice.

But if political philosophy is unrealizable in one sense, it is unavoidable
in another. This is the sense in which philosophy inhabits the world from
the start; our practices and institutions are embodiments of theory. We
could hardly describe our political life, much less engage in it, without
recourse to a language laden with theory—of rights and obligations,
citizenship and freedom, democracy and law. Political institutions are not
simply instruments that implement ideas independently conceived; they
are themselves embodiments of ideas. For all we may resist such ultimate
questions as the meaning of justice and the nature of the good life, what
we cannot escape is that we live some answer to these questions—we live
some theory—all the time.

In this book I explore the theory we live now, in contemporary Amer-
ica. My aim is to identify the public philosophy implicit in our practices
and institutions and to show how tensions in the philosophy show up in
the practice. If theory never keeps its distance but inhabits the world from
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the start, we may find a clue to our condition in the theory that we live.
Attending to the theory implicit in our public life may help us to diagnose
our political condition. Tt may also reveal that the predicament of Ameri-
can democracy resides not only in the gap between our ideals and institu-
tions, but also within the ideals themselves, and within the self-image our
public life reflects.

Part I of this book took form as the Julius Rosenthal Foundation Lectures
at Northwestern University School of Law in 1989. Iam grateful to Dean
Robert W. Bennett and the faculty for their warm hospitality and search-
ing questions, and also for their permission to incorporate the lectures
into this larger project. I also benefited from opportunities to try out
portions of this book on faculty and students at Brown University, the
University of California at Berkeley, Indiana University, New York Uni-
versity, Oxford University, Princeton University, the University of Utah,
the University of Virginia, the Institute for Human Sciences in Vienna,
and at sessions of the American Political Science Association, the Associa-
tion of American Law Schools, the Society for Ethical and Legal Philoso-
phy, and the Harvard University Law School Faculty Workshop. Portions
of Chapters 3 and 4 appeared, in earlier versions, in Utah Law Review,
1989, pp. 597-615; and in California Law Review, 77 (1989), 521-
538, respectively.

For generous support of the research and writing of this book, I am
grateful to the Ford Foundation, the American Council of Learned Socie-
ties, the National Endowment for the Humanities, and Harvard Law
School’s Summer Research Program. Colleagues in the Department of
Government and the Law School at Harvard provided a constant source
of stimulating conversation on the themes of this book. I am especially
indebted to the Harvard graduate and law students in my course, “Law
and Political Theory: The Liberal and Republican Traditions,” who sub-
jected my arguments to vigorous critical scrutiny. I owe special thanks to
friends who, at various stages of this project, gave me the benefit of
extensive written comments on parts or all of the manuscript: Alan
Brinkley, Richard Fallon, Bonnie Honig, George Kateb, Stephen Macedo,
Jane Mansbridge, Quentin Skinner, and Judith Jarvis Thomson. John
Bauer and Russ Muirhead provided research assistance that went far
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beyond the gathering of information and did much to inform my think-
ing. At Harvard University Press, I was fortunate to work with Aida
Donald, an exemplary editor and a patient one, and with Ann Haw-
thorne, who saw the book through its final stages with skill and care. My
greatest regret about this book is that my friend and colleague Judith N.
Shklar did not live to see it finished. Dita disagreed with much of what I
had to say, and yet from my first days at Harvard was a wellspring of
encouragement and advice, of buoyant and bracing intellectual camara-
derie.

During the time I worked on this book, my sons Adam and Aaron grew
from babies to boys. They made these years of writing a season of joy.
Finally, this work reflects much that I have learned from my wife, Kiku
Adatto, a gifted writer on American culture. She did more than anyone
else to improve this book, which I dedicate to her with love.
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Procedural Republic




The Public Philosophy of Contemporary Liberalism

Times of trouble prompt us to recall the ideals by which we live. But in
America today, this is not an easy thing to do. Ata time when democratic
ideals seem ascendant abroad, there is reason to wonder whether we
have lost possession of them at home. Our public life is rife with
discontent. Americans do not believe they have much say in how they are
governed and do not trust government to do the right thing.! Despite the
achievements of American life in the last half-century—victory in World
War I, unprecedented affluence, greater social justice for women and
minorities, the end of the Cold War—our politics is beset with anxiety
and frustration.

The political parties, meanwhile, are unable to make sense of our
condition. The main topics of national debate—the proper scope of the
welfare state, the extent of rights and entitlements, the proper degree of
government regulation—take their shape from the arguments of an earlier
day. These are not unimportant topics; but they do not reach the two
concerns that lie at the heart of democracy’s discontent. One is the fear
that, individually and collectively, we are losing control of the forces that
govern our lives. The other is the sense that, from family to neighborhood
to nation, the moral fabric of community is unraveling around us. These
rwo fears—for the loss of self-government and the erosion of commu-
nity—together define the anxiety of the age. It is an anxiety that the
prevailing political agenda has failed to answer or even address.
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Why is American politics ill equipped to allay the discontent that now
engulfs it? The answer lies beyond the political arguments of our day, in
the public philosophy that animates them. By public philosophy, I mean
tl'le political theory implicit in our practice, the assumptions about
citizenship and freedom that inform our public life. The inability of
contemporary American politics to speak convincingly about self-gov-
ernment and community has something to do with the public philosophy
by which we live.

A public philosophy is an elusive thing, for it is constantly before our
eyes. It forms the often unreflective background to our political discourse
and pursuits. In ordinary times, the public philosophy can easily escape
the notice of those who live by it. But anxious times compel a certain
clarity. They force first principles to the surface and offer an occasion for
critical reflection.

Liberal and Republican Freedom

Thf.: political philosophy by which we live is a certain version of liberal
political theory. Its central idea is thar governmenrt should be neutral
t(?ward the moral and religious views its citizens espouse. Since people
disagree about the best way to live, government should not affirm in law
any particular vision of the good life. Instead, it should provide a frame-
work of rights that respects persons as free and independent selves,
capable of choosing their own values and ends.? Since this liberalism
asserts the priority of fair procedures over particular ends, the public life
it informs might be called the procedural republic.3

In describing the prevailing political philosophy as a version of liberal
Political theory, it is important to distinguish two different meanings of
hbera].ism. In the common parlance of American politics, liberalism is the
opposite of conservatismy; it is the outlook of those who favor a more
generous welfare state and a greater measure of social and economic
equality.® In the history of political theory, however, liberalism has a
different, broader meaning. In this historical sense, liberalism describes a
tradition of thought that emphasizes toleration and respect for individual
rights and that runs from John Locke, Immanuel Kant, and John Stuart
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Mill to John Rawls. The public philosophy of contemporary American
politics is a version of this liberal tradition of thought, and most of our
debates proceed within its terms.

The idea that freedom consists in our capacity to choose our ends finds
prominent expression in our politics and law. Its province is not limited to
those known as liberals rather than conservatives in American politics; it
can be found across the political spectrum. Republicans sometimes argue,
for example, that taxing the rich to pay for welfare programs is a form of
coerced charity that violates people’s freedom to choose what to do with
their own money. Democrats sometimes argue that government should
assure all citizens a decent level of income, housing, and health, on the
grounds that those who are crushed by economic necessity are not truly
free to exercise choice in other domains. Although the two sides disagree
about how government should act to respect individual choice, both
assume that freedom consists in the capacity of persons to choose their
values and ends.

So familiar is this vision of freedom that it seems a permanent feature of
the American political and constitutional tradition. But Americans have
not always understood freedom in this way. As a reigning public philoso-
phy, the version of liberalism that informs our present debates is a recent
arrival, 2 development of the last forty or fifty years. Its distinctive charac-
ter can best be seen by contrast with a rival public philosophy that it
gradually displaced. This rival public philosophy is a version of republi-
can political theory.

Central to republican theory is the idea that liberty depends on sharing
in self-government. This idea is not by itself inconsistent with liberal
freedom. Participating in politics can be one among the ways in which
people choose to pursue their ends. According to republican political
theory, however, sharing in self-rule involves something more. It means
deliberating with fellow citizens about the common good and helping to
shape the destiny of the political community. But to deliberate well about
the common good requires more than the capacity to choose one’s ends
and to respect others’ rights to do the same. It requires a knowledge of
public affairs and also a sense of belonging, a concern for the whole, a
moral bond with the community whose fate is at stake. To share in
self-rule therefore requires that citizens possess, or come to acquire,
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certain qualities of character, or civic virtues. But this means that republi-
can politics cannot be neutral toward the values and ends its citizens
espouse. The republican conception of freedom, unlike the liberal concep-
tion, requires a formative politics, a politics that cultivates in citizens the
qualities of character self-government requires.

Both the liberal and republican conceptions of freedom have been
present throughout our political experience, but in shifting measure and
relative importance. Broadly speaking, republicanism predominated ear-
lier in American history, liberalism later. In recent decades, the civic or
formative aspect of our politics has largely given way to the liberalism that
conceives persons as free and independent selves, unencumbered by moral
or civic ties they have not chosen.

This shift sheds light on our present political predicament. For despite
its appeal, the liberal vision of freedom lacks the civic resources to sustain
self-government. This defect ill-equips it to address the sense of disem-
powerment that afflicts our public life. The public philosophy by which
we live cannot secure the liberty it promises, because it cannot inspire the
sense of community and civic engagement that liberty requires.

How the liberal conception of citizenship and freedom gradually
crowded out the republican conception involves two intersecting tales.
One traces the advent of the procedural republic from the first stirrings of
American constitutionalism to recent debates about religious liberty, free
speech, and privacy rights. Another traces the decline of the civic strand of
American political discourse from Thomas Jefferson’s day to the present.’

These stories, taken together, bring to clarity the self-image that ani-
mates—and sometimes debilitates—our public life. They do not reveal a
golden age when all was right with American democracy. The republican
tradition coexisted with slavery, with the exclusion of women from the
public realm, with property qualifications for voting, with nativist hostil-
ity to immigrants; indeed it sometimes provided the terms within which
these practices were defended.

And yet, for all its episodes of darkness, the republican tradition, with
its emphasis on community and self-government, may offer a corrective
to our impoverished civic life. Recalling the republican conception of
freedom as self-rule may prompt us to pose questions we have forgotten
how to ask: What economic arrangements are hospitable to self-govern-
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ment? How might our political discourse engage rather than avoid the
moral and religious convictions people bring to the public realm? And
how might the public life of a pluralist society cultivate in citizens the
expansive self-understandings that civic engagement requires ?' If th(.i pub-
lic philosophy of our day leaves little room for civic considerations, it may
help to recall how earlier generations of Americans debated such ques-
tions, before the procedural republic took hold. But in order to identify
the relevant strands of the story, we need to specify more fully the version
of liberalism that informs our present politics.

The Aspiration to Neutrality

The idea that government should be neutral on the question of the good
life is distinctive to modern political thought. Ancient political theory held
that the purpose of politics was to cultivate the virtue, or moral excellence,
of citizens. All associations aim at some good, Aristotle wrote, and the
polis, or political association, aims at the highest, most compr‘ehenswe
good: “any polis which is truly so called, and is not merely one in name,
must devote itself to the end of encouraging goodness. Otherwise, a
political association sinks into a mere alliance, which only differs in space
from other forms of alliance where the members live at a distance from
one another. Otherwise, too, law becomes a mere covenant—or (in the
phrase of the Sophist Lycophron) ‘a gnarantor of men’s rights aga‘inst one
another’—instead of being, as it should be, a rule of life such as will make
the members of a polis good and just.” .
According to Aristotle, political community is more than “an associa-
tion for residence on a common site, or for the sake of preventing m_gmal
injustice and easing exchange.” Although these are necessary cqndltl.ons
for political community, they are not its purpose or ultlmatfz )u§t1ﬁ§atlon.
«The end and purpose of a polis is the good life, and the institutions of
social life are means to that end.” It is only as participants in political
association that we can realize our nature and fulfill our highest ends.”
Unlike the ancient conception, liberal political theory does not see
political life as concerned with the highest human ends or with the moral
excellence of its citizens. Rather than promote a particular conception of
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the good life, liberal political theory insists on toleration, fair procedures,
and respect for individual rights—values that respect people’s freedom to
choose their own values. But this raises a difficult question. If liberal ideals
cannot be defended in the name of the highest human good, then in what
does their moral basis consist?

Itis sometimes thought that liberal principles can be justified by a simple
version of moral relativism. Government should not “legislate morality,”
because all morality is merely subjective, a matter of personal preference
not open to argument or rational debate. “Who is to say whart is literature
and what is filth? That is a value judgment, and whose values should
decide?” Relativism usually appears less as a claim than as a question:
‘fWho is to judge?” But the same question can be asked of the values that
liberals defend. Toleration and freedom and fairness are values too, and
thcy can hardly be defended by the claim that no values can be defended.
So it is a mistake to affirm liberal values by arguing that all values are
merely subjective. The relativist defense of liberalism is no defense at all.

Utilitarianism versus Kantian Liberalism

What, then, is the case for the neutrality the liberal invokes? Recent
political philosophy has offered two main alternatives—one utilitarian,
the other Kantian.® The utilitarian view, following John Stuart Mill
defends liberal principles in the name of maximizing the general welfare?
The state should not impose on its citizens a preferred way of life, even for
their own good, because doing so will reduce the sum of human happi-
ness, at least in the long run. It is better that people choose for themselves,
even if, on occasion, they get it wrong.

“The only freedom which deserves the name,” writes Mill in O
Liberty, “is that of pursuing our own good in our own way, so long as we
f:lo not attempt to deprive others of theirs, or impede their efforts to obtain
lt.'” He adds that his argument does not depend on any notion of abstract
right, only on the principle of the greatest good for the greatest number.
“Iregard utility as the ultimate appeal on all ethical questions; but it must
be utility in the largest sense, grounded on the permanent interests of man
as a progressive being.”®
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Many objections have been raised against utilitarianism as a general
doctrine of moral philosophy. Some have questioned the concept of utility
and the assumption that all human goods are in principle commensura-
ble. Others have objected that by reducing all values to preferences and
desires, utilitarians are unable to admit qualitative distinctions of worth,
unable to distinguish noble desires from base ones. But most recent debate
has focused on whether utilitarianism offers a convincing basis for liberal
principles, including respect for individual rights.1

At first glance, urilitarianism seems well suited to liberal purposes.
Seeking to maximize overall happiness does not require judging people’s
values, only aggregating them. And the willingness to aggregate prefer-
ences without judging them suggests a tolerant spirit, even a democratic
one. When people go to the polls we count their votes, whatever they are.

But the utilitarian calculus is not always as liberal as it first appears. If
enough cheering Romans pack the Coliseum to watch the lion devour the
Christian, the collective pleasure of the Romans will surely outweigh the
pain of the Christian, intense though it be. Or if a big majority abhors a
small religion and wants it banned, the balance of preferences will favor
suppression, not toleration. Utilitarians sometimes defend individual
rights on the grounds that respecting them now will serve utility in the
long run. But this calculation is precarious and contingent. It hardly
secures the liberal promise not to impose on some the values of others.

The case against utilitarianism was made most powerfully by Im-
manuel Kant. He argued that empirical principles such as utility were
unfit to serve as a basis for morality. A wholly instrumental defense of
freedom and rights not only leaves rights vulnerable but fails to respect
the inherent dignity of persons. The utilitarian calculus treats people as
means to the happiness of others, not as ends in themselves, worthy of
respect.”

Contemporary liberals extend Kant’s argument with the claim that
utilitarianism fails to take seriously the distinction between persons. In
seeking above all to maximize the general welfare, the utilitarian treats
society as a whole as if it were a single person; it conflates our many,
diverse desires into a single system of desires. It is indifferent to the
distribution of satisfactions among persons, except insofar as this may
affect the overall sum. But this fails to respect our plurality and distinct-



The Constitution of the Procedural Republic - 10

ness. It uses some as means to the happiness of all, and so fails to respect
each as an end in himself or herself,

In the view of modern-day Kantians, certain rights are so fundamental
that even the general welfare cannot override them. As John Rawls writes
in A Theory of Justice, “Each person possesses an inviolability founded on
justice that even the welfare of society as a whole cannot override. . . . The
rights secured by justice are not subject to political bargaining or to the
calculus of social interests.”!2 '

'S'o Kantian liberals need an account of rights that does not depend on
utilitarian considerations. More than this, they need an account that does
not depend on any particular conception of the good, that does not
presuppose the superiority of one way of life over others. Only a justifica-
tion 'neutral among ends could preserve the liberal resolve not to favor any
particular ends or to impose on its citizens a preferred way of life. But
v.vhat.sort of justification could this be? How is it possible to affirm certain
liberties and rights as fundamental without embracing some vision of the
good life, without endorsing some ends over others?

The solution proposed by Kantian liberals is to draw a distinction
between the “right” and the “good”—between a framework of basic
rights and liberties, and the conceptions of the good that people may
choose to pursue within the framework. It is one thing for the state to
support a fair framework, they argue, something else to affirm some
particular ends. For example, it is one thing to defend the right to free

speech so that people may be free to form their own opinions and choose
their own ends, but something else to support it on grounds that a life of
political discussion is inherently worthier than a life unconcerned with
public affairs, or on the grounds that free speech will increase the general
welfare. Only the first defense is available on the Kantian view, resting as
it does on the ideal of a neutral framework. '

Now the commitment to a framework neutral with respect to ends can
b'e'seen as a kind of value—in this sense the Kantian liberal is no rela-
tivist—but its value consists precisely in its refusal to affirm a preferred
way of life or conception of the good. For Kantian liberals, then, the right is
prior to the good, and in two senses. First, individual rights cannot be
sacrificed for the sake of the general good; and second, the principles of jus-
tice that specify these rights cannot be premised on any particular vision of
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the good life. What justifies the rights is not that they maximize the general
welfare or otherwisc promote the good, but rather that they constitute a
fair framework within which individuals and groups can choose their own
values and ends, consistent with a similar liberty for others.

The claim for the priority of the right over the good connects the ideal
of neutrality with the primacy of individual rights. For Kantian liberals,
rights “function as trump cards held by individuals.” They protect indi-
viduals from policies, even democratically enacted ones, that would im-
pose a preferred conception of the good and so fail to respect people’s
freedom to choose their own conceptions.”

Of course, proponents of the liberal ethic notoriously disagree about
what rights are fundamental and what political arrangements the ideal of
the neutral framework requires. Egalitarian liberals support the welfare
state and favor a scheme of civil liberties together with certain social and
economic rights—rights to welfare, education, health care, and so on.
They argue that respecting the capacity of persons to pursue their own
ends requires government to assure the minimal prerequisites of a
dignified life. Libertarian liberals (usually called conservatives in contem-
porary politics) defend the market economy and claim that redistributive
policies violate people’s rights. They argue that respect for persons re-
quires assuring to each the fruits of his or her own labor, and so favor a
scheme of civil liberties combined with a strict regime of private property
rights. Whether egalitarian or libertarian, Kantian liberalism begins with
the claim that we are separate, individual persons, each with our own
aims, interests, and conceptions of the good life. It seeks a framework of
rights that will enable us to realize our capacity as free moral agents,
consistent with a similar liberty for others.

The Liberal Self

The Kantian case against utilitarianism derives much of its force from its
contrasting conception of the person, its view of what it means to be a
moral agent. Where utilitarians conflate our many desires into a single
system of desire, Kantian liberals insist on the separateness of persons.
Where the utilitarian self is simply defined as the sum of its desires, the
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Kantian self is a choosing self, independent of the desires and ends it may
ha‘ve at any moment, Kant expressed this idea by attributing to human
beings the capacity to act with an autonomous will. Contemporary liber-
als rely on the similar notion of a self given prior to and independent of its
purposes and ends.

The claim for the priority of the right over the good, and the conception
of the person that attends it, oppose Kantian liberalism not only to
utilitarianism but also to any view that regards us as obligated to fulfill
ends we have not chosen—ends given by nature or God, for example, or
by our identities as members of families, peoples, cultures, or traditions.
Encumbered identities such as these are at odds with the liberal concep-
tion of the person as free and independent selves, unbound by prior moral
ties, capable of choosing our ends for ourselves. This is the conception
that finds expression in the ideal of the state as a neutral framework. For
Kantian liberals, it is precisely because we are freely choosing, inde-
pendent selves that we need a neutral framework, a framework of rights
that refuses to choose among competing values and ends. For the liberal
self, what matters above all, what is most essential to our personhood, is
not the ends we choose but our capacity to choose them. “It is not our
aims that primarily reveal our nature,” but rather the framework of rights
we would agree to if we could abstract from our aims. “For the self is
prior to the ends which are affirmed by it; even a dominant end must be
chosen from among numerous possibilities.” 1

The liberal ethic derives much of its moral force from the appeal of the
self-image that animates it. This appeal has at least two sources. First, the
image of the self as free and independent, unencumbered by aims and
attachments it does not choose for itself, offers a powerful liberating
vision. Freed from the sanctions of custom and tradition and inherited
status, unbound by moral ties antecedent to choice, the liberal self is
installed as sovereign, cast as the author of the only obligations that
constrain. More than the simple sum of circumstance, we become capable
of the dignity that consists in being persons of our “own creating, making,
choosing.”" We are agents and not just instruments of the purposes-we
pursue. We are “self-originating sources of valid claims.”1

A second appeal of the liberal self-image consists in the case it implies
for equal respect. The idea that there is more to a person than the roles he
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plays or the customs she keeps or the faith he affirms suggests a basis for
respect independent of life’s contingencies. Liberal justice is blind to such
differences between persons as race, religion, ethnicity, and gender, for in
the liberal self-image, these features do not really define our identity in the
first place. They are not constituents but merely attributes of the self, the
sort of things the state should look beyond. “Our social position and
class, our sex and race should not influence deliberations made from a
moral point of view.”"” Once these contingencies are seen as products of
our situation rather than as aspects of our person, they cease to supply the
familiar grounds for prejudice and discrimination.

Nor does it matter, from the standpoint of liberal justice, what virtues
we display or what values we espouse. “That we have one conception of
the good rather than another is not relevant from a moral standpoint. In
acquiring it we are influenced by the same sort of contingencies that lead
us to rule out a knowledge of our sex and class.”*® Despite their many
differences, libertarian and egalitarian liberals agree that people’s entitle-
ments should not be based on their merit or virtue or moral desert, for the
qualities that make people virtuous or morally deserving depend on
factors “arbitrary from a moral point of view.” The liberal state there-
fore does not discriminate; none of its policies or laws may presuppose
that any person or way of life is intrinsically more virtuous than any other,
It respects persons as persons, and secures their equal right to live the lives

they choose.

Critique of Kantian Liberalism

Kantian liberals thus avoid affirming a conception of the good by affirming
instead the priority of the right, which depends in turn on a picture of the
self given prior to its ends. But how plausible is this self-conception?
Despite its powerful appeal, the image of the unencumbered self is flawed.
It cannot make sense of our moral experience, because it cannot account
for certain moral and political obligations that we commonly recognize,
even prize. These include obligations of solidarity, religious duties, and
other moral ties that may claim us for reasons unrelated to a choice. Such
obligations are difficult to account for if we understand ourselves as free

Bl
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and independent selves, unbound by moral ties we have not chosen. Unless
we think of ourselves as encumbered selves, already claimed by certain
projects and commitments, we cannot make sense of these indispensable
aspects of our moral and political experience.

Consider the limited scope of obligation on the liberal view. According
to Rawls, obligations can arise in only one of two ways, as “natural
duties” we owe to human beings as such or as voluntary obligations we
incur by consent. The natural duties are those we owe persons gua
persons—to do justice, to avoid cruelty, and so on. All other obligations,
the ones we owe to particular others, are founded in consent and arise
only in virtue of agreements we make, be they tacit or explicit.”?

Conceived as unencumbered selves, we must respect the dignity of all
persons, but beyond this, we owe only what we agree to owe. Liberal
justice requires that we respect people’s rights (as defined by the neutral
framework), not that we advance their good. Whether we must concern
ourselves with other people’s good depends on whether, and with whom,
and on what terms, we have agreed to do so.

One striking consequence of this view is that “there is no political
obligation, strictly speaking, for citizens generally.” Although those who
run for office voluntarily incur a political obligation (that is, to serve their
country if elected), the ordinary citizen does not. “It is not clear what is the
requisite binding action or who has performed it.”?! The average citizen is
therefore without any special obligations to his or her fellow citizens,
apart from the universal, natural duty not to commit injustice.

The liberal attempt to construe all obligation in terms of duties univer-
sally owed or obligations voluntarily incurred makes it difficult to ac-
count for civic obligations and other moral and political ties that we
commonly recognize. It fails to capture those loyalties and responsibili-
ties whose moral force consists partly in the fact that living by them is
inseparable from understanding ourselves as the particular persons we
are—as members of this family or city or nation or people, as bearers of
that history, as citizens of this republic. Loyalties such as these can be
more than values I happen to have, and to hold, at a certain distance.
The moral responsibilities they entail may go beyond the obligations I
voluntarily incur and the “natural duties” 1 owe to human beings as
such.2
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Some of the special responsibilities that flow from the particular com-
munities I inhabit I may owe to fellow members, such as obligations of
solidarity. Others I may owe to members of those communities with
which my own community has some morally relevant history, such as the
morally burdened relations of Germans to Jews, of American whites to
American blacks, or of England and France to their former colonies.?
Whether they look inward or outward, obligations of membership pre-
suppose that we are capable of moral ties antecedent to choice. To the
extent that we are, the meaning of our membership resists redescription in
contractarian terms.

Tt is sometimes argued, in defense of the liberal view, that loyalties and
allegiances not grounded in consent, however psychologically compel-
ling, are matters of sentiment, not of morality, and so do not suggest an
obligation unavailable to unencumbered selves. But it is difficult to make
sense of certain familiar moral and political dilemmas without acknow-
ledging obligations of solidarity and the thickly constituted, encumbered
selves that they imply.

Consider the case of Robert E. Lee on the eve of the Civil War. Lee, then
an officer in the Union army, opposed secession, in fact regarded it as trea-
son. And yet when war loomed, Lee concluded that his obligation to Vir-
ginia outweighed his obligation to the Union and also his reported
opposition to slavery. “With all my devotion to the Union,” he wrote, “I
have not been able to make up my mind to raise my hand against my rela-
tives, my children, my home. . . . If the Union is dissolved, and the Govern-
ment disrupted, I shall return to my native State and share the miseries of
my people. Save in her defense,  will draw my sword no more.”?

One can appreciate the poignance of Lee’s predicament without neces-
sarily approving of the choice he made. But one cannot make sense of his
dilemma as a #oral dilemma without acknowledging that the call to stand
with his people, even to lead them in a cause he opposed, was a claim of
moral and not merely sentimental import, capable at least of weighing in
the balance against other duties and obligations. Otherwise, Lec’s predica-
ment was not really a moral dilemma at all, but simply a conflict between
morality on the one hand and mere sentiment or prejudice on the other.

A merely psychological reading of Lee’s predicament misses the fact
that we not only sympathize with people such as Lee but often admire
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them, not necessarily for the choices they make but for the quality of
character their deliberation reflects. The quality at stake is the disposition
to see and bear one’s life circumstance as a reflectively situated being—
claimed by the history that implicates me in a particular life, but self-con-
scious of its particularity, and so alive to other ways, wider horizons. But
this is precisely the quality that is lacking in those who would think of
themselves as unencumbered selves, bound only by the obligations they
choose to incur.

As the Lee example illustrates, the liberal conception of the person is
too thin to account for the full range of moral and political obligations we
commonly recognize, such as obligations of solidarity. This counts
against its plausibility generally. But it may even be too weak to support
the less strenuous communal obligations expected of citizens in the mod-
ern welfare state. Some stronger conception of community may be re-
quired, not only to make sense of tragic-heroic dilemmas such as Lee’s,
but even to sustain the rights that many liberals defend.

While libertarian liberals ask little of citizens, more generous expres-
sions of the liberal ethic support various policies of public provision and
redistribution. Egalitarian liberals defend social and economic rights as
well as civil and political rights, and so demand of their fellow citizens a
high measure of mutual engagement. They insist on the “plurality and
distinctness” of individuals but also require that we “share one another’s
fate” and regard the distribution of natural talents as “a common asset.”*

Liberalism as an ethic of sharing emphasizes the arbitrariness of fortune
and the importance of certain material prerequisites for the meaningful
exercise of equal liberties. Since “necessitous men are not free men,” and
since in any case the distribution of assets and endowments that make for
success is “arbitrary from a moral point of view,” egalitarian liberals
would tax the rich to help the poor secure the prerequisites of a dignified
life. Thus the liberal case for the welfare state depends not on a theory of
the common good or on some strong notion of communal obligation, but
instead on the rights we would agree to respect if we could abstract from
our interests and ends.

The liberal case for public provision seems well suited to conditions in
which strong communal ties cannot be relied on, and this is one source of
its appeal. But it lies vulnerable nonetheless to the libertarian objection
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that redistributive policies use some people as means to others’ ends, and
so offend the “plurality and distinctness” of individuals that liberalism
seeks above all to secure.? In the contractual vision of community alone,
it is unclear how the libertarian objection can be met. If those whose fate
I am required to share really are, morally speaking, others, rather than
fellow participants in a way of life with which my identity is bound, then
liberalism as an ethic of sharing seems open to the same objections as
utilitarianism. Its claim on me is not the claim of a community with which
I identify, but rather the claim of an arbitrarily defined collectivity whose
aims I may or may not share.

If the egalitarian replies that social and economic rights are required as
a matter of equal respect for persons, the question remains why these
persons, the ones who happen to live in my country, have a claim on my
concern that others do not. Tying the mutual responsibilities of citizenship
to the idea of respect for persons gua persons puts the moral case for
welfare on a par with the case for foreign aid—a duty we owe strangers
with whom we share a common huimanity but possibly little else. Given its
conception of the person, it is unclear how liberalism can defend the
particular boundaries of concern its own ethic of sharing must presuppose.

What egalitarian liberalism requires, but cannot within its own terms
provide, is some way of defining the relevant community of sharing, some
way of seeing the participants as mutually indebted and morally engaged
to begin with. It needs a way of answering Emerson’s challenge to the man
who solicited his contribution to the poor—*Are they #y poor?”# Since
liberal social and economic rights cannot be justified as expressing or ad-
vancing a common life of shared pursuits, the basis and bounds of commu-
nal concern become difficult to defend. For as we have seen, the strong
notion of community or membership that would save and situate the shar-
ing is precisely the one denied to the liberal self. The moral encumbrances
and antecedent obligations it implies would undercut the priority of right.

Minimalist Liberalism
If we are not the freely choosing, unencumbered selves that Kantian
liberals imagine us to be, does it follow that government need not be
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neutral, that politics should cultivate the virtue of its citizens after all?
Some political philosophers argue that the case for neutrality can be
fietached from the Kantian conception of the person. The case for liberal-
ism, they argue, is political, not philosophical or metaphysical, and so
dqes not depend on controversial claims about the nature of the self. The
priority of the right over the good is not the application to politics of
Kantian moral philosophy, but a practical response to the familiar fact
that people in modern democratic societies typically disagree about the
good. Since this defense of neutrality does not depend on a Kantian
conception of the person but instead “stays on the surface, philosophi-
cally speaking,” it might be described as minimalist liberalism.?

Minimalist liberals acknowledge that we may sometimes be claimed by
moral or religious obligations unrelated to a choice. But they insist that we
set these obligations aside when we enter the public realm, that we bracket
our moral and religious convictions when deliberating abour politics and
law. In our personal lives, we may regard it as unthinkable to view
Qurselves “apart from certain religious, philosophical, and moral convic-
tions, or from certain enduring attachments and loyalties.” But we should
draw a distinction between our personal and our political identities.
ngever encumbered we may be in private, however claimed by moral or
religious convictions, we should bracket our encumbrances in public and
regard ourselves, gua public selves, as independent of any particular
loyalties or conceptions of the good.?

The insistence that we separate our identity as citizens from our identity
as persons gives rise to an obvious challenge. Why should our political
identities not express the moral and religious convictions we affirm in our
personal lives? Why, in deliberating about justice and rights, must we set
aside the moral judgments that inform the rest of our lives? Minimalist
liberals reply that separating our identity as citizens from our identity as
persons honors an important fact about modern democratic life. In tradi-
tional societies, people sought to shape political life in the image of their
own moral and religious ideals. But modern democratic societies are
marked by a plurality of moral and religious ideals. Moreover, this
pluralism is reasonable; it reflects the fact that, even after reasoned reflec-
tion, decent, intelligent people will come to different conceptions about
the nature of the good life. Given the fact of reasonable pluralism, we
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should try to decide questions of justice and rights without affirming one
conception of the good over others. Only in this way can we affirm the
palitical value of social cooperation based on mutual respect.®

Minimalist liberalism seeks to detach liberal principles from political
controversy, including debates about the nature of the self. It presents
itself “not as a conception of justice that is true,” but as one that can serve
as a basis for political agreement in a democratic society. It asserts “the
priority of democracy over philosophy.” It offers a political conception of
justice, not a metaphysical or philosophical one.™

The minimalist case for liberalism depends on the plausibility of sepa-
rating politics from philosophy, of bracketing moral and religious ques-
tions where politics is concerned. But this raises the question why the
practical interest in securing social cooperation and mutual respect is
always so compelling as to defeat any competing moral interest that could
arise from within a substantive moral or religious view. One way of
assuring the priority of the practical is to deny that any of the moral or
religious conceptions it brackets could be true. But this is precisely the sort
of controversial metaphysical claim the minimalist liberal wants to avoid.
If the liberal must therefore allow that some such conceptions might be
true, then the question remains: What guarantees that no moral or relig-
ious doctrine can generate interests sufficiently compelling to burst the
brackets, so to speak, and morally outweigh the practical interest in social

cooperation?

Critique of Minimalist Liberalism

Minimalist liberalism lacks a convincing answer to this question. For
notwithstanding the importance of political values such as toleration,
social cooperation, and mutual respect, it is not always reasonable to set
aside competing values that may arise from substantive moral and relig-
ious doctrines. At least where grave moral questions are concerned,
whether it is reasonable to bracket moral and religious controversies for
the sake of political agreement partly depends on which of the contending
moral or religious doctrines is true. Minimalist liberalism wants to sepa-

rate the case for toleration from any judgment about the moral worth of
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the practices being tolerated. But this separation is not always defensible.
We cannot determine whether toleration is justified in any given case
without passing moral judgment on the practice in question.

This difficulty is illustrated by two political controversies that bear on
grave moral and religious questions. One is the contemporary debate
about abortion rights. The other is the famous debate in 1858 between
Abraham Lincoln and Stephen Douglas over popular sovereignty and
slavery.?

The Abortion Debate

Given the intense disagreement over the moral permissibility of abortion,
the case for seeking a political solution that brackets the moral and
religious issues—that is neutral with respect to them—would seem espe-
cially strong. But whether it is reasonable to bracket, for political pur-
poses, the moral and religious doctrines at stake depends largely on which
of those doctrines is true. If the doctrine of the Catholic church is true, if
human life in the relevant moral sense really does begin at conception,
then bracketing the moral-theological question of when human life begins
is far less reasonable than it would be on rival moral and religious
assumptions. The more confident we are that fetuses are, in the relevant
moral sense, different from babies, the more confident we can be in
affirming a political conception of justice that sets aside the controversy
about the moral status of fetuses.

As the contemporary debate over abortion reflects, even a political
conception of justice presupposes a certain view of the controversies it
would bracket. For the debate about abortion is not only a debate about
when human life begins, but also a debate about how reasonable it is to
abstract from that question for political purposes. Opponents of abortion
resist the translation from moral to political terms because they know that
more of their view will be lost in the translation; the neutral territory
offered by minimalist liberalism is likely to be less hospitable to their
religious convictions than to those of their opponents. For defenders of
abortion, little comparable is at stake; there is little difference between
believing that abortion is morally permissible and agreeing that, as a
political matter, women should be free to decide the moral question for
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themselves. The moral price of political agreement is far higher if abortion
is wrong than if it is permissible. How reasonable it is to bracket the
contending moral and religious views depends partly on which of those
views is more plausible.

The minimalist liberal might reply that the political values of toleration
and equal citizenship for women are sufficient grounds for concluding
that women should be free to choose for themselves whether to have an
abortion; government should not take sides on the moral and religious
controversy over when human life begins. But if the Catholic church is
right about the moral status of the fetus, if abortion is morally tantamount
to murder, then it is not clear why the political values of toleration and
women’s equality, important though they are, should prevail. If the
Catholic doctrine is true, then the minimalist liberal’s case for the priority
of political values must become an instance of just-war theory; he or she
would have to show why these values should prevail even at the cost of
some 1.5 million civilian deaths each year.

Of course, to suggest the impossibility of bracketing the moral-theo-
logical question of when human life begins is not to argue against a right
to abortion. It is simply to show that the case for abortion rights cannot
be neutral with respect to the underlying moral and religious controversy.
Tt must engage rather than avoid the substantive moral and religious
doctrines at stake. Liberals often resist this engagement because it violates
the priority of the right over the good. But the abortion debate shows that

this priority cannot be sustained. The case for respecting a woman’s right

to decide for herself whether to have an abortion depends on showing that
there is a relevant moral difference between aborting a fetus at a relatively
early stage of development and killing a child.

The Lincoln-Douglas Debates

Perhaps the most famous case for bracketing a controversial moral ques-
tion for the sake of political agreement was made by Stephen Douglas in
his debates with Abraham Lincoln. Since people were bound to disagree
about the morality of slavery, Douglas argued, national policy should be
neutral on that question. The doctrine of popular sovereignty he defended
did not judge slavery right or wrong but left the people of the territories
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free to make their own judgments. “To throw the weight of federal power
into the scale, either in favor of the free or the slave states,” would violate
the fundamental principles of the Constitution and run the risk of civil
war. The only hope of holding the country together, he argued, was to
agree to disagree, to bracket the moral controversy over slavery and
respect “the right of each state and each territory to decide these questions
for themselves.”%

Lincoln argued against Douglas’ case for a political conception of
justice. Policy should express rather than avoid a substantive moral judg-
ment about slavery, he maintained. Although Lincoln was not an aboli-
tionist, he believed that government should treat slavery as the moral
wrong it was and prohibit its extension to the territories. “The real issue
in this controversy—pressing upon every mind—is the sentiment on the
part of one class that looks upon the institution of slavery as a wrong, and
of another class that does not look upon it as a wrong.” Lincoln and the
Republican party viewed slavery as a wrong and insisted that it “be
treated as a wrong, and one of the methods of treating it as a wrong is to
make provision that it shall grow no larger.”%

Whatever his personal moral views, Douglas claimed that, for political
purposes at least, he was agnostic on the question of slavery; he did not
care whether slavery was “voted up or voted down.” Lincoln replied that
it was reasonable to bracket the question of the morality of slavery only
on the assumption that it was not the moral evil he regarded it to be. Any
man can advocate political neutrality “who does not see anything wrong
in slavery, but no man can logically say it who does see a wrong in it;
because no man can logically say he don’t care whether a wrong is voted
up or voted down.”3$

The debate between Lincoln and Douglas was not primarily about the
morality of slavery, but about whether to bracket a moral controversy for
the sake of political agreement. In this respect, their debate over popular
sovereignty is analogous to the contemporary debate over abortion rights.
As some contemporary liberals argue that government should not take a
stand one way or another on the morality of abortion, but let each woman
decide the question for herself, so Douglas argued that national policy
should not take a stand one way or the other on the morality of slavery,
but let each territory decide the question for itself. There is of course the
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difference that in the case of abortion rights, those who would bracket the
substantive moral question typically leave the choice to the individual,
while in the case of slavery, Douglas’ way of bracketing was to leave the
choice to the territories.

But Lincoln’s argument against Douglas was an argument about brack-
eting as such, at least where grave moral questions are at stake. Lincoln’s
point was that the political conception of justice defended by Douglas
depended for its plausibility on a particular answer to the substantive
moral question it sought to bracket. Even in the face of so dire a threat to
social cooperation as the prospect of civil war, it made neither moral nor
political sense to aspire to political neutrality. As Lincoln concluded in his
final debate with Douglas, “Is it not a false statesmanship that undertakes
to build up a system of policy upon the basis of caring nothing about the
very thing that every body does care the most about?”3

Present-day liberals will surely resist the company of Douglas and want
national policy to oppose slavery, presumably on the grounds that slavery
violates people’s rights. But it is doubtful that liberalism conceived as a
political conception of justice can make this claim without violating its
own strictures against appeals to comprehensive moral ideals. For exam-
ple, a Kantian liberal can oppose slavery as a failure ro treat persons as
ends in themselves, worthy of respect. But this argument, resting as it does
on a Kantian conception of the person, is unavailable to minimalist
liberalism. So too are the antislavery arguments of many American aboli-
tionists in the 1830s and 1840s, who emphasized the sin of slavery and
made their case in religious terms.

The debates over abortion and slavery show that a political conception of
justice must sometimes presuppose an answer to the moral and religious
questions it purports to bracket. At least where grave moral questions are
at stake, it is not possible to detach politics and law from substantive
moral judgment. But even in cases where it is possible to conduct polirical
debate without reference to our moral and religious convictions, it may
not always be desirable. The effort to banish moral and religious argu-
ment from the public realm for the sake of political agreement may end by
impoverishing political discourse and eroding the moral and civic re-
sources necessary to self-government.
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This tendency can be seen in our present public life. With a few notable
exceptions, such as the civil rights movement of the 1950s and 1960s, our
political discourse in recent decades has come to reflect the liberal resolve
that government be neutral on moral and religious questions, that matters
of policy and law be debated and decided without reference to any
particular conception of the good life. But we are beginning to find that a
politics that brackets morality and religion too completely soon generates
its own disenchantment. A procedural republic cannort contain the moral
energies of a vital democratic life. It creates a moral void that opens the
way for narrow, intolerant moralisms. And it fails to cultivate the quali-
ties of character that equip citizens to share in self-rule.

In the chapters that follow, [ try to show that the liberalism of the
procedural republic provides the public philosophy by which we live.
Despite its philosophical failings, it is the theory most thoroughly embod-
ied in our practices and institutions. Now it might be thought that the very
existence of the procedural republic as a sustained practice puts to rest the
philosophical objections raised against it. If the neutral state succeeds in
securing a scheme of rights without appealing to a sense of community
beyond the social contract, if its members can exercise their agency as free
citizens without seeing themselves as claimed by civic obligations beyond
consent, then abstract worries about community and self-government,
toleration and moral judgment, would seem at best beside the point.
Fither those objections are mistaken, or liberal politics is sufficiently
autonomous of theory to proceed unimpaired by philosophical infirmity.

But its prevalence as practice is no proof against its poverty as theory.
To the contrary, what goes wrong with the philosophy shows up in the
practice. The predicament of liberal democracy in contemporary America
recapitulates the tensions that inhabit its ideals. Far from proving the
autonomy of liberal politics, its practice confirms what its philosophy
foretells: The procedural republic cannot secure the liberty it promises,
because it cannot sustain the kind of political community and civic
engagement that liberty requires.

- )

d
Rights and the Neutral State

Liberty and Self-Government

Republican political theory contrasts with the liberalism of the procedural
republic in at least two respects. The first concerns the relation of the right
to the good; the second, the relation of liberty to self-government. Instead
of defining rights according to principles that are neutral among concep-
tions of the good, republican theory interprets rights in the light of a
particular conception of the good society—the self-governing republic. In
contrast to the liberal claim that the right is prior to the good, republican-
ism thus affirms a politics of the common good. But the common good it
affirms does not correspond to the utilitarian notion of aggregating indi-
vidual preferences. Unlike utilitarianism, republican theory does not take
people’s existing preferences, whatever they may be, and try to satisfy
them. It seeks instead to cultivate in citizens the qualities of character
necessary to the common good of self-government. Insofar as certain
dispositions, attachments, and commitments are essential to the realiza-
tion of self-government, republican politics regards moral character as a
public, not merely private, concern. In this sense, it attends to the identity,
not just the interests, of its citizens.

The second contrast between the liberal and republican traditions
consists in the way they relate liberty to self-government. On the liberal
view, liberty is defined in opposition to democracy, as a constraint on
self-government. I am free insofar as [ am a bearer of rights that guarantee
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my immunity from certain majority decisions. On the republican view,
liberty is understood as a consequence of self-government. I am free
insofar as I am a member of a political community that controls its own
fate, and a participant in the decisions that govern its affairs.

To put the point another way, the republican sees liberty as internally
connected to self-government and the civic virtues that sustain it. Repub-
lican freedom requires a certain form of public life, which depends in turn
on the cultivation of civic virtue. Some versions of republicanism construe
the dependence of liberty on self-government more strongly than others.
The strong version of the republican ideal, going back to Aristotle, sees
civic virtue and political participation as intrinsic to liberty; given our
nature as political beings, we are free only insofar as we exercise our
capacity to deliberate about the common good, and participate in the
public life of a free city or republic.! More modest versions of the republi-
can ideal see civic virtue and public service as instrumental to liberty; even
the liberty to pursue our own ends depends on preserving the freedom of
our political community, which depends in turn on the willingness to put
the common good above our private interests.”

On the liberal conception, by contrast, liberty is not internally but only
incidentally related to self-government. Where liberty consists in the
opportunity to pursue my own interests and ends, it may or may not
coincide with democratic government. “Liberty in this sense is not incom-
patible with some kinds of autocracy, or at any rate with the absence of
self-government,” writes Isaiah Berlin, a leading defender of the liberal
tradition. A democracy may violate individual rights that an enlightened
despot could in principle respect. Freedom is “not logically connected
with democracy or self-government. . . . There is no necessary connection
between individual liberty and democratic rule.”

On similar grounds, Thomas Hobbes, writing in the seventeenth
century, rejected the classical view linking liberty and self-government.
Hobbes ridicules the ancients for confusing “the liberty of the common-
wealth” with the “liberty of particular men.” Athens and Rome may
have been free commonwealths, but this fact says nothing about the
freedom of the individuals who lived there. It cannot be inferred, Hobbes
insists, “that a particular man has more liberty” in a republic than in a
monarchy. Since liberty consists in “immunity from the service of the
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commonwealth,” it does not depend on any particular form of rule.
“Whether a commonwealth be monarchical or popular, the freedom is
still the same.”™

In virtue of their contrasting accounts of liberty, the two traditions
assess political institutions by asking different questions. The liberal be-
gins by asking how government should treat its citizens,’ and seeks
principles of justice that treat persons fairly as they pursue their various
interests and ends. The republican begins by asking how citizens can be
capable of self-government, and seeks the political forms and social
conditions that promote its meaningful exercise.

Finally, each tradition highlights a potential deficiency in the other.
From the liberal standpoint, the republican emphasis on self-government
leaves individual rights vulnerable to the tyranny of the majority. More-
over, the republican claim that freedom depends on civic virtue gives the
state a stake in the character of its citizens that may open the way to
coercion and oppression. From the republican standpoint, on the other
hand, to view citizens first and foremost as objects of treatment, however
fair, rather than as agents of self-rule is to concede from the start a certain
disempowerment, or loss of agency. If liberty requires citizens whose
identity is defined in part by civic responsibilities, then the public life of the
neutral state may erode rather than secure our agency as free persons.

The procedural republic represents the triumph of a liberal public
philosophy over a republican one, and accordingly reverses the terms of
relation between liberty and self-government. In the early republic, liberty
was understood as a function of democratic institutions and dispersed
power. The relation of the individual to the nation was not direct but
mediated by decentralized forms of political association and participa-
tion. The Bill of Rights did not apply to the states and was not understood
to create individual immunities from all government action. Liberty was
secured “largely through the preservation of boundaries between and
among institutions.”s Tocqueville describes the link between liberty and
democracy in his account of the New England rownship: “Town meetings
are to liberty what primary schools are to science; they bring it within the
people’s reach, they teach men how to use and how to enjoy it. A nation
may establish a free government, but without municipal institutions it
cannot have the spirit of liberty.””
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By contrast, liberty in the procedural republic is defined in opposition
to democracy, as an individual’s guarantee against what the majority
might will. Federalism fades as a constitutional concern, and freedom
comes to depend on rights that enable persons to choose and pursue their
own ends.® Given its reliance on rights secured by the government, the
liberal conception of freedom does not depend on dispersed power. This
is one source of liberalism’s appeal under modern conditions; it may also
shed light on the difficulty the procedural republic confronts in answering
the aspiration for self-government.

The Emergence of American Constitutionalism

The version of liberalism that puts the right before the good finds its
clearest expression in constitutional law. More explicitly than any other
institution, the Supreme Court presides over the priority of right, in both
senses of that priority. First, it defines the rights that constrain majority
rule. Second, it tries to identify these rights in a way that does not
presuppose any particular conception of the good life. Rather than read
the Constitution as endorsing a particular moral or religious or economic
doctrine, the Court has come in recent decades to view the Constitution
as a neutral framework of rights within which persons can pursue their
own ends, consistent with a similar liberty for others. Finally, the Court
increasingly interprets the requirement of neutrality as expressing or
advancing a conception of persons as free and independent selves.

The priority of individual rights, the ideal of neutrality, and the concep-
tion of persons as freely choosing, unencumbered selves, taken together
form the public philosophy of the procedural republic. These three con-
nected notions inform our present constitutional practice. They do not,
however, characterize our tradition as a whole.

Of the three, the first goes back the farthest. The idea that certain rights
are prior to government, and so limit what government may do, has
figured in American political experience since before the Revolution. Its
first stirrings can be found in the emergence of American constitutional-
ism in the decade before independence. It was then, in the course of the
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imperial debate with England, that the colonists arrived at the idea of a
constitution as a fundamental law given prior to government and superior
to ordinary law.? So familiar is this notion of a constitution, and so
decisive for American government, that it is difficult to recall the rival
understanding against which it arose.

When the Revolutionary controversy began, the colonists, like their
English contemporaries, did not conceive the constitution as a thing
distinct from government and law; rather, it was the law, or “that assem-
blage of laws, customs, and institutions which form the general system”
of government. For Blackstone, there was no distinction between the
“constitution or frame of government” and the “system of laws.” Given
the sovereignty of Parliament, every law formed a part of the constitution,
and so no law could be unconstitutional.'®

But if no law were unconstitutional, then how could the colonists
describe what was wrong with the laws Parliament imposed on them in
the 1760s and 1770s? How could they explain their belief that the laws
enacted to tax and regulate colonial trade denied them their rights as
Englishmen and violated the liberty that made the English constitution so
worthy of admiration and allegiance? In order to articulate their protest,
the colonists were compelled to abstract the fundamental principles of
justice and right from the institutions and traditions in which they were
embodied, and to give these principles priority. To identify the animating
principles of the constitution, to set them apart, and to place them above
the body of statutory and customary law—these were the impulses that
led away from English constitutionalism and toward the distinctive
American version. Under the pressure of events leading up to the Revolu-
tion, the colonists came to insist on the kind of constitution that even
Parliament could not infringe, “a set of fixed principles and rules distin-
guishable from, antecedent to, more fundamental than, and controlling
the operating institutions of government.”!!

James Otis took the first step in this direction in a famous case in 1761.
He argued that the writs of assistance, search warrants issued to enforce
the navigation laws, were unconstitutional. Both the navigation acts and
the writs themselves were “against the fundamental principles of law” and
therefore void. For “an act against the constitution is void: an act against
natural equity is void,” and the “courts must pass such acts into disuse.”*2
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In The Rights of the British Colonies, a pamphlet he published three
years later, Otis continued to argue that the power of Parliament was
subject to certain limits. The imposition of taxes on the colonies was
“absolutely irreconcilable with the rights of the colonists as British sub-
jects and as men.” Taking property without consent violated the law of
nature, and “no law of society can make it just.” Parliament could no
more repeal God’s natural laws than it can “make 2 and 2, 5.” Any act of
Parliament in violation of natural law “would be contrary to eternal
truth, equity, and justice, and consequently void.”*

At this point, however, Otis’ bold thought took a conservative turn.
Instead of inventing the doctrine of judicial review, Otis concluded that it
was for Parliament itself to determine when it had erred, and so to “repeal
such acts as soon as they find they have been mistaken.” In the meantime,
the colonists had to submit. “The power of Parliament is uncontrollable
but by themselves, and we must obey. They only can repeal their own
acts. . . . Therefore let the Parliament lay what burdens they please on us,
we must, it is our duty to submit and patiently bear them till they will be
pleased to relieve us.”*

Otis’ conclusion reflected the traditional assumption that Parliament
was the supreme judicial as well as legislative body, and that its legisla-
tive function consisted in declaring the law rather than in willing or
creating it. But by the time Otis wrote, this assumption was an anach-
ronism. Parliament was no longer a court but a sovereign lawmaking
body. In the face of its power, the colonists sought to define its limits in
a constitution conceived as fundamental law. In the Massachusetts Cir-
cular Letter of 1768, opposing the Townshend Acts, Samuel Adams
wrote: “In all free states the Constitution is fixed; and as the supreme
legislative derives its power and authority from the Constitution, it
cannot overleap the Bounds of it without destroying its own founda-
tion.”’s By the 1770s, the distinction between constitution and govern-
ment had begun to take hold. “A Constitution, and a form of
government,” wrote a Pennsylvania author in 1776, “are frequently
confounded together, and spoken of as synonimous things; whereas they
are not only different, but are established for different purposes: All
countries have some form of government, but few, or perhaps none,
have truly a Constitution.”*
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Along with shifting understandings of constitutionalism came a new
understanding of rights. When the Revolutionary controversy began, the
distinction between the rights of Englishmen and the rights of man was
not sharply drawn. The English “constitution” was understood to em-
body the natural, inalienable rights given by God. But the emergence of
American constitutionalism brought a “steadily increasing emphasis on
the universal, inherent, indefeasible qualities of rights.”*” As the colonists
abstracted fundamental principles from the body of statutory and cus-
tomary law, they also abstracted human rights from the charters and laws
that secured them. The rights essential to happiness “are not annexed to
us by parchments and seals,” wrote John Dickinson. “They are created in
us by the decrees of Providence, which establish the laws of our nature.
They are born with us; exist with us; and cannot be taken from us by any
human power without taking our lives. In short, they are founded on the
immutable maxims of reason and justice.”®

For the colonists, the related ideas of a fixed constitution limiting
government and of natural rights antecedent to law took shape in the
struggle to secure liberty against the encroachments of imperial power.
When it came time to establish constitutions of their own, the Americans
groped for ways to apply their new understandings in practice. As the
early efforts at state constitution-making revealed, the fundamental char-
acter of constitutional law had yet to find unambiguous expression.

Six weeks before adopting the Declaration of Independence, the Conti-
nental Congress called upon the thirteen colonies to form new govern-
ments based on the “authority of the people.” From 1776 to 1780, eleven
of the thirteen states adopted new constitutions. (Connecticut and Rhode
Island continued to rely on their colonial charters.) Neither the constitu-
tions themselves nor the means of their enactment fully realized the
distinction between a constitution of entrenched rights and ordinary
legislation. Although most contained “declarations of rights,” these typi-
cally took the form of general admonitions rather than explicit restric-
tions on legislative power, leaving their legal status in question.”
Moreover, most of the early constitutions were enacted by ordinary
legislatures and adopted without ratification by the people. Some assem-
blies proceeded without even holding new elections to authorize their
constitution-writing role.??
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Some questioned how fundamental law could be constituted by ordi-
nary legislation, and sought means of enactment capable of conferring the
higher authority that constitutions required. For how can a constitution
constrain the very body that creates it? Thomas Jefferson was troubled by
this problem of authority and considered it a “capital defect” of Virginia’s
constitution “that the ordinary legislature may alter the constitution
itself.” Those who enacted it “could not pass an act transcendant to the
powers of other legislatures,” for no legislature can bind its successors. “ If
the present assembly pass any act, and declare it shall be irrevocable by
subsequent assemblies, the declaration is merely void, and the act repeal-
able, as other acts are.”2!

Various states struggled with devices to confer on constitutions a higher
authority, beyond the reach of ordinary legislation. The New Jersey
constitution required elected officials to take an oath not to repeal those
sections of the constitution providing for annual elections, trial by jury,
and religious freedom and prohibited the legislature from passing laws
“repugnant to the rights and privileges contained in this Charter.”? The
constitutions of Delaware, Pennsylvania, and North Carolina provided
that their declarations of rights “ought never to be violated on any
pretence whatever.” Pennsylvania’s declared that the legislature “shall
have no power to add to, alter, abolish, or infringe any part of this
constitution,” and provided for an amendment process supervised by an
independent “Council of Censors.”?

By the 1780s, Americans had developed institutions more adequate to
the distinction between fundamental and ordinary law. Massachusetts’
constitution of 1780 was the first to be drafted by a constitutional conven-
tion elected specially for the purpose, and adopted by popular ratification.
Four years later, New Hampshire adopted its constitution by a similar
process. In 1784 Thomas Tudor Tucker of South Carolina urged his state
to elevate its constitution beyond merely legislative status in terms that
captured the new understanding;: “The constitution should be the avowed
act of the people at large. It should be the first and fundamental law of the
State, and should prescribe the limits of all delegated power. It should be
declared to be paramount to all acts of the Legislature, and irrepealable
and unalterable by any authority but the express consent of a majority of
the citizens collected by such regular mode as may be therein provided.”*
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The Bill of Rights in the Early Republic

The idea of a framework of government given prior to government,
distinctive to American constitutionalism, gestures toward the liberalism
of the procedural republic, but only from a distance. The limited role of
constitutional rights in the first century of the republic suggests that
Americans have not always understood liberty to consist in the right to
choose our values and ends. From the standpoint of twentieth-century
constitutional law, so consumed by debates about individual rights, it is
striking to recall that the federal Constitution of 1787 contained no Bill of
Rights. In their almost four months of deliberation at Philadelphia, the
Framers scarcely even discussed the question of whether to include one.
Only in the final week of the convention, as the proposed constitution was
being prepared for submission to Congress, did George Mason of Vir-
ginia rise to say he “wished the plan had been prefaced with a Bill of
Rights.” It would “give great quiet to the people,” he thought, and would
not take long to write. “With the aid of the state declarations, a bill might
be prepared in a few hours.” Elbridge Gerry of Massachusetts agreed, and
moved for a committee to draft one.”

The only recorded discussion on the motion was Roger Sherman’s
comment that although he was in favor of securing the rights of the people
where required, “the state declarations of rights are not repealed by this
Constitution,” and so nothing further was necessary. Mason replied that
the laws of the United States would be paramount to the state bills of
rights. But the motion lost, ten states to none, and the delegates turned to
a discussion of whether states could levy duties on exports to defray
storage and inspection costs.? As James Wilson would explain in the heat
of the ratification debate, the question of a bill of rights, “which has since
occasioned so much clamor and debate, never struck the mind” of the
delegates until just before adjournment, “and even then of so little ac-
count was the idea that it passed off in a short conversation.”?”

The Anti-Federalists found in the absence of a bill of rights their most
compelling argument against the Constitution. But the controversy that
surrounded the issue throughout the ratification debates had less to do
with individual rights as such than with the respective roles of the state
and federal governments. “Why did the Constitution include no bill of
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rights?” the Anti-Federalists constantly asked. The defenders of the Con-
stitution offered two answers—one legalistic, the other more broadly
political. The legalistic explanation was that no bill of rights was neces-
sary because all rights not granted to the federal government were re-
served by the people.® The political argument invoked the bold but
unconvincing claim that a bill of rights is inappropriate to popular gov-
ernment. As Hamilton wrote in Federalist no. 84, “bills of rights are in
their origin, stipulations between kings and their subjects, abridgements
of prerogative in favor of privilege, reservations of rights not surrendered
to the prince. . . . they have no application to constitutions professedly
founded upon the power of the people, and executed by their immediate
representatives and servants.” A constitution founded on the consent of
“We the people” is “better recognition of popular rights than volumes of
those aphorisms” which appeared in state bills of rights “and which
would sound much better in a treatise of ethics than in a constitution of
government.”?

Benjamin Rush told the Pennsylvania convention he considered it “an
honor to the late convention, that this system has not been disgraced with
a bill of rights.” The new federal government would not, after all, be
“administered by foreigners—strangers to our habits and opinions, and
unconnected with our interests and prosperity.” Apprehensions about
rights were more appropriate to the dispute with Great Britain than to the
institutions of self-government established by the Constitution. Accord-
ing to Rush, liberty depended less on bills of rights than on *“a pure and
adequate representation” in the legislature.®

Tt was this broader argument of political theory that evoked from the
most sophisticated Anti-Federalists a case for individual rights against
even popular government, with its potential to impose a tyranny of the
majority. “There are certain unalienable and fundamental rights,” wrote
“The Federal Farmer,” “which in forming the social compact, ought to be
explicitly ascertained and fixed.” A free and enlightened people “will not
resign all their rights to those who govern, and they will fix limits to their
legislators and rulers.”?' “Agrippa” argued that even in a government by
the people, a bill of rights was needed “to secure the minority against the
usurpation and tyranny of the majority.” History showed that power
could threaten freedom whether vested in a king or in a mob. “It is
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therefore as necessary to defend an individual against the majority in a
republic as against the king in a monarchy.”* Thomas Jefferson, writing
to James Madison from Paris, also insisted that popular government did
not remove the need for a bill of rights. “A bill of rights is what the people
are entitled to against every government on earth, general or particular,
and what no just government should refuse, or rest on inferences.”*

Seen from the standpoint of current constitutional debates, the Anti-
Federalist case for a bill of rights might appear to provide an early example
of “rights-based political morality.”> But the Anti-Federalists were no
harbingers of the procedural republic. Although they sometimes argued in
the name of individual rights, their primary objection to the Constitution
was that it threatened the independence of the states. They were concerned
above all with the power of the national government, which they feared
would annihilate the states. In opposing the Constitution, they sought to
limit national power, and they found in the bill of rights the most popular,
though not necessarily the most effective, way of doing so.

Throughout the ratification debates, the Anti-Federalist case for indi-
vidual rights was bound up with, and often derivative from, concern for
the prerogatives of the states. For most Anti-Federalists, the need for a bill
of rights arose only in light of the threat to state sovereignty. “There
would be no need of a bill of rights, were the states properly confeder-
ated.” The Anti-Federalist case for a national bill of rights cannot wholly
be explained as an attempt to protect from the federal government rights
already guaranteed by the states. Six of the states had no bill of rights, and
the ones that existed were far from comprehensive. Even Virginia’s fa-
mous Declaration of Rights, drafted by Anti-Federalist George Mason,
contained no rights to freedom of speech, assembly, or petition, to habeas
corpus, grand jury proceedings, counsel, or separation of church and
state, or any protection against double jeopardy or bills of attainder or ex
post facto laws. The only right secured by all twelve states that had
constitutions was trial by jury in criminal cases. Only two guaranteed
freedom of speech, and five permitted establishments of religion. A
national bill of rights was not simply a way of assuring continued protec-
tion for rights the states already protected, but primarily a way of restrain-
ing the power of a national government that threatened the independence
of the states. As one Anti-Federalist argued, “A bill of rights should either
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be inserted, or a declaration made, that whatever is not decreed to
Congress is reserved to the several states for their own disposal.”¥

Some Anti-Federalists acknowledged that a bill of rights would be
inadequate to their larger purpose of restraining national power. “A
declaration of rights alone will be of no essential service,” wrote Samuel
Chase. “Some of the powers must be abridged, or public liberty will be
endangered, and, in time, destroyed.”3 Nevertheless, the Anti-Federalists
had made the bill of rights their primary issue, and several states voted
ratification only on the promise that a bill of rights would be added by
amendment.

Although enumerating rights would not achieve the Anti-Federalist aim
of reducing national power vis-a-vis the states, it would remove the one
popular source of opposition to the Constitution. No one grasped this
more keenly than James Madison. A leading defender of the Constitution,
he did not think a bill of rights was needed. He worried about the tyranny
of the majority but saw the greatest threat to liberty residing within the
states themselves. “An elective despotism was not the government we
fought for,”* but a bill of rights was not the way to avoid it. The
experience of the states convinced him that bills of rights were least
effective when most needed. “Repeated violations of these parchment
barriers have been committed by overbearing majorities in every State.”
In Virginia, he had seen the bill of rights “violated in every instance where
it has been opposed to a popular current.”#

Madison took rights seriously—more seriously than the Anti-Federal-
ists—but thought that structures of government, not “parchment barri-
ers,” would best protect them. In the Federalist he emphasized three such
structures. First, representative government would “refine and enlarge the
public views, by passing them through the medium of a chosen body of
citizens.” Second, an extended republic would “make it less probable that
a majority of the whole will have a common motive to invade the rights of
other citizens,” or at least make it difficult to carry out the invasion. And
finally, the separation and balance of powers would ensure that no part of
government could transcend its legal limits, “without being effectually
checked and restrained by the others.”*

To these three safeguards Madison had sought unsuccessfully to add a
fourth. In the Federal Convention he proposed to give Congress a “nega-
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tive,” or veto power, over the laws of the states. Such a negative would
enable the national government to act directly to protect individual rights,
to control “the internal vicissitudes of state policy, and the aggressions of
interested majorities on the rights of minorities and of individuals.” The
proposal failed, but its underlying impulse would later find life in the
hands of the judiciary.®

Despite his earlier doubts, it was Madison who led the effort in the First
Congress to amend the Constitution by adding a bill of rights. This
reversal reflected shrewd political strategy and astute political science.
Madison realized that a bill of rights would reassure the people and
undercut such opposition to the Constitution as remained. He also saw
that guaranteeing individual rights was not inconsistent with the strong
national government he favored. In fact one of the amendments he pro-
posed would have gone beyond anything the Anti-Federalists had sought,
and constrained the conduct of the states. In addition to the restraints on
Congress ultimately adopted, Madison proposed an amendment to pro-
tect certain individual rights from infringement by state governments:
“No State shall infringe the equal rights of conscience, nor the freedom of
speech, or of the press, nor of the right of trial by jury in criminal cases.”*

Madison’s proposal clarified a choice that the ratification debate had
blurred—Dbetween the primacy of individual rights and the prerogatives of
the states. Once stated, the choice would reverberate in constitutional
debate for a century and a half. For Madison the case was clear. “It is
proper that every Government should be disarmed of powers which trench
upon those particular rights. I know, in some of the state constitutions, the
power of the government is controlled by such a declaration; but others are
not. 1 cannot see any reason against obtaining even a double security on
those points.” Here too would be the test of the Anti-Federalists’ civil
libertarian convictions. “Nothing can give a more sincere proof of the
attachment of those who opposed this Constitution to these great and
important rights than to see them join in obtaining the security  have now
proposed, because it must be admitted on all hands that the state govern-
ments are as liable to attack these invaluable privileges as the general
government is, and therefore ought to be as cautiously guarded against.”*

The House of Representatives adopted Madison’s proposal, but the
Senate voted it down and sent to the state legislatures for ratification a Bill
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of Rights thar restrained the federal government alone. It was adopted in
1791, despite the opposition of many Anti-Federalists who had clamored
for it in the first place.®

Madison’s attempt to protect certain individual rights against infringe-
ment by the states would not find constitutional expression until the
adoption of the Fourteenth Amendment seventy-nine years later. In the
meantime, the Bill of Rights would not apply to the states, as the Supreme
Court confirmed in Barron v. Baltimore (1833). When the City of Balti-
more ruined a privately owned wharf while paving its streets, the owner
of the wharf claimed the city had violated the Fifth Amendment by taking
his property for public use without just compensation. A unanimous
Supreme Court ruled otherwise. As Chief Justice John Marshall wrote,
“the Fifth Amendment must be understood as restraining the power of the
general government, not as applicable to the States.” Restrictions on state
governments were a matter for the various state constitutions to deter-
mine. The Bill of Rights, he recalled, had been enacted to quiet fears about
the encroachment of federal power, not to protect individuals against
state and local governments.*

Nor, for the first century of its existence, did the Bill of Rights play an
important role in protecting individual liberties against federal infringe-
ment. Liberty in the early republic had less to do with individual guaran-
tees against government action than with the dispersion of power among
branches and levels of government. The Bill of Rights was not impor-
tantly implicated in federal activities, and “seemed hardly to matter
during our first century.”*” Despite the prominence of First Amendment
rights in our contemporary understanding of liberty, the Supreme Court
did not strike down a law of Congress for violating the First Amendment
until 1965.%

Before the Civil War, the Supreme Court enforced the Bill of Rights
against an act of Congress only once. That was in 1857, when it ruled that
the property rights of Dred Scott’s master trumped the Missouri Compro-
mise. Scott, a slave, was not a citizen and so could not sue for his freedom
on grounds that his master had taken him into free territory. Moreover,
when Congress prohibited slavery in certain territories, it deprived Scott’s
master of his property rights under the Fifth Amendment. “An act of
Congress which deprives a citizen of the United States of his liberty or
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property, without due process of law, merely because he . . . brought his
property into a particular territory of the United States.. . . could hardly be
dignified with the name of due process of law.”¥

After the Fourteenth Amendment: Rights as Trumps

The Civil War resolved what the Constitution had not, and established
the supremacy of the national government over the states. During Recon-
struction the Thirteenth through Fifteenth Amendments abolished slav-
ery, overruled Dred Scott by defining as citizens “all persons born or
naturalized in the United States,” and guaranteed the newly emancipated
slaves the right to vote. The Fourteenth Amendment also imposed on the
states certain restrictions that would transform the role of the Supreme
Court in protecting individual rights. It established that no state may
“abridge the privileges or immunities of citizens of the United States” or
“deprive any person of life, liberty, or property, without due process of
law” or deny to any person “the equal protection of the laws.”

How to interpret such terms as “due process” and “equal protection”
would fuel constitutional controversy for a century. But these debates
found their occasion only because the Fourteenth Amendment empow-
ered the Supreme Court to protect individual rights from state infringe-
ment as never before. In this respect, it realized Madison’s attempt in the
First Congress to guarantee certain rights against violation by any govern-
ment. And as Madison had glimpsed, national power and individual rights
would expand together, at the expense of the sovereignty of the states.

At first the Supreme Court refused to take up its new career. The first
test of the Fourteenth Amendment, the Slaughter-House Cases (1873),
was brought not by former slaves, but by some butchers from New
Orleans. They claimed that a Louisiana law granting a monopoly on the
slaughtering business violated their rights under the Fourteenth Amend-
ment. In a five—four decision, the Supreme Court rejected their claim. To
invalidate the law in the name of individual rights would be radically to
transform the federal system, to “fetrer and degrade the State govern-
ments . . . in the exercise of powers heretofore universally conceded to
them.” Justice Samuel F. Miller, writing for the Court, was convinced that
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Congress could not have intended “so serious, so far-reaching and per-
vading, so great a departure from the structure and spirit of our institu-
tions.” While deploring the consequences of such a departure, Miller
aptly described its constitutional significance. Such a construction “would
constitute this court a perpetual censor upon all legislation of the States,
on the civil rights of their own citizens, with authority to nullify such as it
did not approve as consistent with those rights.”%

Justice Stephen J. Field, writing in dissent, agreed that the case posed a
constitutional question of “the gravest importance.” At stake was “noth-
ing less than the question whether the recent amendments to the Federal
Constitution protect the citizens of the United States against the depriva-
tion of their common rights by State legislation.” Field answered in the
affirmative. “The amendment was adopted . . . to place the common
rights of American citizens under the protection of the National govern-
ment.” It “was intended to give practical effect to the declaration of 1776
of inalienable rights, rights which are the gift of the Creator, which the
law does not confer, but only recognizes.”s' Among these rights was the
right to pursue the lawful occupation of one’s choice, butchering in-
cluded. Louisiana’s slaughterhouse monopoly violated this right, the dis-
senters argued, a right now protected against infringement by the states.

By the turn of the century, American constitutional law began to unfold
as Ficld had hoped and Miller feared. In.the landmark case of Allgeyer v.
Louisiana (1897), the Supreme Court interpreted the Fourteenth Amend-
ment broadly and struck down a law restricting out-of-state insurance
contracts as a denial of liberty without due process of law. The liberty
protected by that amendment included “the right of the citizen to be free
in the enjoyment of all his faculties; to be free to use them in all lawful
ways; to live and work where he will; to earn his livelihood by any lawful
calling; to pursue any livelihood or avocation, and for that purpose to
enter into all contracts” necessary to do so.” All these liberties would now
count as fundamental rights not subject to legislative infringement.

For the next four decades the Supreme Court scrutinized state and
federal laws for their compliance with this expansive reading of the
Fourteenth Amendment, emphasizing the rights to property and contract.
During this period the Court invalidated close to two hundred laws,
including attempts by state and federal governments to regulate the indus-
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trial economy through laws governing prices, wages and hours, and labor
union activities.® Many of these laws fell victim to “substantive due
process” review by the Court, on grounds of infringing the liberty of
contract.

In the most famous of these cases, Lochner v. New York (1905), the
Court struck down a law prohibiting the employment of bakery employ-
ees for more than sixty hours per week. “The general right to make a
contract in relation to his business is part of the liberty of the individual
protected by the Fourteenth Amendment,” the Court held. New York’s
statute was “an illegal interference with the rights of individuals, both
employers and employees, to make contracts regarding labor upon such
terms as they may think best.” Laws “limiting the hours in which grown
and intelligent men may labor to earn their living are mere meddlesome
interferences with the rights of the individual,” and so beyond the power
of the legislature.>

In other cases, the Court struck down laws setting minimum wages for
women® and laws prohibiting “yellow dog” contracts—contracts provid-
ing that workers could be fired for joining a union.* Although a worker
had a right to join a union, the Court ruled, his employer had a right to fire
him if he did. The bargaining power of workers and employers might be
unequal, but it was “impossible to uphold freedom of contract and the
right of private property withoutat the same time recognizing as legitimate
those inequalities of fortune that are the necessary result of the exercise of
those rights.” Since the Fourteenth Amendment recognized liberty and
property as “co-existent human rights,” no state could interfere with
them, even for the sake of redressing the inequalities of bargaining power
that were the “normal and inevitable result of their exercise.”*

Not all the laws that fell victim to substantive due process review
involved economic regulations.* For the most part, however, the Lochner
Court protected property rights and the freedom to make a contract on
whatéver terms the market would bear. Such economic and constitutional
views led the Court to strike down New Deal legislation in the 1930s and
brought mounting political resistance. A few months after the Court
invalidated New York’s minimum-wage law,* Franklin Roosevelt, fresh
from his 1936 electoral mandate, announced his plan to pack the Court.
Although the actual effect of this threat is subject to dispute, the Court
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reversed course in 1937, and upheld a minimum wage law for women. In
West Coast Hotel Co. v. Parrish, a decision that marked the end of the
Lochner era, a five~four majority rejected the familiar argument that the
law deprived women and their employers of freedom of contract. “What
is this freedom?” wrote Chief Justice Charles Evans Hughes. “The Con-
stitution does not speak of freedom of contract. It speaks of liberty and
prohibits the deprivation of liberty without due process of law.” The
legislature was clearly entitled to address the evil of sweatshops and to
consider that women’s “bargaining power is relatively weak, and that
they are the ready victims of those who would take advantage of their
necessitous circumstances.”%

Given its hostility to humane reforms, the Lochner Court’s service to
contemporary liberalism may not be readily apparent. Armed with the
doctrine of substantive due process, it had defended the excesses of
industrial capitalism and frustrated progressive reforms. In the process, it
discredited both the economic theory it favored and the constitutional
doctrine it used to enforce it. Later liberals would enforce different rights,
but not without the worry that they, like the Lochner justices, were failing
to let the majority rule.

After 1937, laissez-faire economics lost its privileged constitutional
place; no economic legislation has fallen to substantive due process
since.s' But despite its legacy of reaction, it cannot be said that the Lochner
Court failed to take rights seriously. To the contrary, its rights-based
jurisprudence put in place the constitutional structure that present-day
liberals take for granted. The constitutional transformation that cast the
Court, in the name of rights, as “a perpetual censor upon all legislation of
the states”® would outlive the economic orthodoxy that provided its first
occasion.

For the first time in American history, rights functioned as trumps.
Liberty no longer depended on dispersed power alone, but found direct
protection from the courts. Where fundamental rights were seen to be at
stake, even the principles of federalism and state sovereignty no longer
impeded judicial intervention. The Lockner Court thus offered the first
sustained constitutional expression of the priority of the right over the
good, at least in the sense that certain individual rights prevailed against
legislative policies enacted in the name of the public good.
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Justice Holmes in Dissent: Intimations of Neutrality

While the Lochner Court established the priority of right in the sense of
rights as trumps, it would remain for later courts to install the priority of
right in the further sense of the Constitution as a framework of rights that
is neutral among ends. This second aspect of the priority of right, the one
characteristic of the procedural republic, would not emerge fully in con-
stitutional law until after World War II. But during the first third of the
century, it found eatly expression in the dissents of Justices Oliver Wen-
dell Holmes, Louis D. Brandeis, and, later, Harlan F. Stone.

The dissenters offered two main objections to the judicial decisions of
the Lochner majority. First, they resisted the notion that the Constitution
affirms any particular social or economic philosophy, and argued instead
for judicial deference to democratic institutions. Second, they champi-
oned judicial protection for civil liberties such as freedom of speech, as a
check on the tyranny of the majority. These two positions would together
give shape to modern judicial liberalism. The deferential strand would
support the idea that the Constitution does not endorse but rather brack-
ets controversial moral and political beliefs. And the libertarian strand
would issue in the modern liberal’s special concern for personal liberties
and civil rights.

But it was not obvious at first—or, for that matter, later—how these
two strands hung together. The deferential argument seemed to endorse
virtually ungualified majoritarianism, while the civil libertarian argument
would restrain majorities for the sake of certain individual rights. But how
could any case for rights survive the general objection to judicial interfer-
ence with democracy?

The answer would have been easy had Holmes simply accepted the
doctrine of substantive due process and argued in dissent that the Court
enforced the wrong rights, that his conception of liberty was better, or
truer to the Constitution, than theirs. But Holmes’s disagreement with the
Court was more thoroughgoing than that. Time and again he insisted that
the wisdom of the Jaw was not for him, as judge, to judge. “There is
nothing that I more deprecate than the use of the Fourteenth Amendment
beyond the absolute compulsion of its words to prevent the making of
social experiments that an important part of the community desires . . .
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even though the experiments may seem futile or even noxious to me and
to those whose judgment I most respect.” In a letter to Harold Laski,
Holmes stated his judicial philosophy even more succinctly: “if my fellow
citizens want to go to Hell I'will help them. It’s my job.”**

And vet for all his insistence on judicial deference, it was Holmes, along
with Brandeis, who pioneered the cause of judicial protection for freedom
of speech. In Schenck v. United States (1919), he enunciated the “clear
and present danger” test to uphold censorship provisions of the wartime
Espionage Act.5 But less than a year later, dissenting in Abrams v. United
States (1919), Holmes defended the right of radical protesters to distrib-
ute a leaflet urging a general strike. “The surreptitious publishing of a silly
leaflet by an unknown man” posed no real threat and so was protected by
the Constitution.

After Abrams, Holmes and Brandeis sought to protect free speech
against infringement by the states. Despite their reluctance to embrace an
expansive view of the Fourteenth Amendment, they argued in effect that
if any rights were protected under that amendment, then surely freedom
of speech and press must be among them. “I cannot believe that the liberty
guaranteed by the Fourteenth Amendment includes only liberty to acquire
and to enjoy property,” Brandeis dissented in Gilbert v. Minnesota
(1920).9” Later he went further: “Despite arguments to the contrary which
had seemed to me persuasive, it is settled that the due process clause of the
Fourteenth Amendment applies to matters of substantive law as well as to
matters of procedure. Thus all fundamental rights comprised within the
term liberty are protected by the Federal Constitution from invasion by
the States.”¢

Dissenting in Gitlow v. California (1924), Holmes wrote: “The general
principle of free speech, it seems to me, must be taken to be included in the
Fourteenth Amendment, in view of the scope that has been given to the
word ‘liberty’ as there used.” As if to ease the tension between his
commitments to civil liberties and to majority rule, Holmes went on to
defend free speech with the same moral relativism he elsewhere invoked
on behalf of majority rule. “If in the long run the beliefs expressed in
proletarian dictatorship are destined to be accepted by the dominant
forces of the community, the only meaning of free speech is that they
should be given their chance and have their way.”®
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But this relativist argument does not succeed in reconciling civil liberties
with majority rule. To the contrary, it puts in question the grounds for
restraining majorities in the first place, for the sake of free speech or
anything else. If “the dominant forces of the community” should prevail,
why not sooner rather than later? If Holmes would help the people go to
Hell, why not let them silence subversives on the way?

Despite his relativist moments, Holmes’s argument with the Lochner
Court was based on more than simple majoritarianism. Although Hol-
mes’s dissents are often read as arguments about the role of the judge, they
also contain a larger claim about the nature of the Constitution. Implicit
in his dissents is not only an argument for judicial deference to majorities
but also a certain reading of the Constitution, a reading that says the
Constitution does not embody any particular conception of the good. His
point was not only that judges should refrain from imposing therr moral-
ity on the Constitution, but also that the Constitution itself refuses to
endorse any particular morality.

As early as his first Supreme Court opinion, Holmes’s case for judicial
restraint appears in connection with the idea of the Constitution as
framework of rights that is neutral among ends. “While the courts must
exercise a judgment of their own,” he wrote, “it by no means is true that
every law is void which may seem to the judges who pass upon it
excessive, unsuited to its ostensible end, or based upon conceptions of
morality with which they disagree.” And then: “Considerable latitude
must be allowed for differences of view. . . . Otherwise a constitution,
instead of embodying only relatively fundamental rules of right . . . would
become the partisan of a particular set of ethical or economical opinions,
which by no means are held semper ubique et ab omnibus.”™

In interpreting the Constitution, judges should neither be partisans
themselves nor construe the Constitution as itself the partisan of a par-
ticular ethical or economic philosophy. Not only should judges bracket
their own moral and political opinions when reading the Constitution;
they should read the Constitution as itself bracketing such questions.

These two different claims can also be found in Holmes’s Lochner
dissent. He begins by arguing that judges should not decide the constitu-
tionality of a law by imposing their own values: “This case is decided
upon an economic theory which a large part of the country does not
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entertain. If it were a question whether I agreed with that theory, I should
desire to study it further and long before making up my mind. But I do not
conceive that to be my duty, because I strongly believe that my agreement
or disagreement has nothing to do with the right of a majority to embody
their opinions in law.” But he goes on to make the further claim that the
Constitution does not affirm any particular economic theory, that it is
neutral among competing doctrines: “The Fourteenth Amendment does
not enact Mr. Herbert Spencer’s Social Statics . . . a constitution is not
intended to embody a particular economic theory, whether of paternalism
and the organic relation of the citizen to the State or of laissez faire. It is
made for people of fundamentally differing views.””!

The idea that a constitution is neutral among ends is central to the
liberalism of the procedural republic. By affirming this idea, Holmes’s
dissents gave early expression to the procedural liberalism that has since
come to inform American constitutional law. But there are two ways of
nterpreting the idea that the Constitution is neutral among ends, and
Holmes did not distinguish them. On the first interpretation, constitu-
tional neutrality simply means that the Constitution does not favor any
particular economic or ethical doctrine, and so states are free to enact
whatever such doctrines they choose. On the second interpretation, con-
stitutional neutrality means that the Constitution requires states to be
neutral among the ends its citizens espouse. The second interpretation is
the one that asserts the priority of the right over the good and defines
rights according to the requirement that government be neutral among
conceptions of the good life.

Although Holmes himself did not explicitly embrace the second inter-
pretation, the idea that the Constitution mandates neutrality toward
competing conceptions of the good suggests a way of reconciling his
general majoritarianism with his seeming exception for civil liberties, a
way of connecting his dissents in Lochner and in Abrams. In Lochner, the
Court wrongly read the Constitution as enacting a particular economic
doctrine, and so intervened where it should have deferred. In Abrams, the
Court deferred where it should have intervened to uphold the requirement
that government not enforce any particular doctrine or creed. That the
government suppressed speech absent a clear and present danger implied
it had passed judgment on the merits of the speech, and so wrongly
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imposed values the Constitution means to bracket. The defendants were
made to suffer not for hindering the war effort, “but for the creed that
they avow—a creed [that] no one has a right even to consider in dealing
with the charges before the Court.””2 Read in this way, Holmes’s dissent
in Abrams offers the first example of what would later be known as the
“content neutrality” doctrine of the First Amendment.”

It is clear in any case that the second strand in his dissents (about
constitutional neutrality), more profoundly than the first (about judicial
self-restraint), connects Holmes’s jurisprudence with the subsequent
course of American liberalism. More immediately, it set the challenge that
confronted the Supreme Court after 1937. No longer would New Deal
reforms fall victim to the “countermajoritarian” veto of an ideologically
hostile Court. But then what role remained for judicial review? Only a
theory of constitutional rights that did not presuppose any particular
conception of the good could avoid imposing values on the majority, as
the Lochner Court had done. But how would it be possible to find a basis
for constitutional rights without attributing to the Constitution a particu-
lar conception of the good, without ranking rights according to the
intrinsic vahue of the interests they protect? The ideal of neutrality implicit
in Holmes’s dissents offered a hint that the Court would soon pursue.

Democracy and Rights in the Neutral State

In United States v. Carolene Products Co. (1938), the Supreme Court
offered two possible answers to the challenge it faced. Upholding a federal
law banning interstate commerce in adulterated milk, Justice Stone de-
clared that “regulatory legislation affecting ordinary commercial transac-
tions” would be presumed constitutional so long as it had “some rational
basis.” But in a famous footnote, he suggested two possible grounds for
heightened judicial review in other areas, two ways of defining constitu-
tional rights under the Fourteenth Amendment without imposing a par-
ticular conception of the good.™

The first was to seek refuge in a kind of positivist solution—to interpret
the Fourteenth Amendment as protecting those rights already specified in
the Bill of Rights. “There may be narrower scope for operation of the
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presumption of constitutionality when legislation appears on its face to be
within a specific prohibition of the Constitution, such as those of the first
ten amendments, which are deemed equally specific when held to be

embraced within the Fourteenth.”” If the “liberty” protected by the

Fourteenth Amendment could be interpreted as simply incorporating the
Bill of Rights and applying them to the states, then the Court could avoid
the task of ranking rights according to controversial conceptions of their
value or importance.

This view, which came to be known as the “total incorporation”
position, found its most vigorous advocate in Justice Hugo L. Black.
Dissenting in Adamson v. California (1947), he argued that the framers of
the Fourteenth Amendment had intended to apply the Bill of Rights to the
states, and furthermore, that any other reading of the amendment put the
Court in the position of “substituting its own concepts of decency and
fundamental justice for the language of the Bill of Rights.” Such an
ill-defined approach had been used before, and could be used again, to
license the Court “to roam at large in the broad expanses of policy and
morals and to trespass, all too freely, on the legislative domain of the
States as well as the Federal Government.” While Black acknowledged
the need for interpretation, he thought it was one thing to do so by
“Jooking to the particular standards enumerated in the Bill of Rights,”
and quite another to invalidate statutes on the basis of standards
“undefined” by the Constitution itself.”

Black’s view neither prevailed as constitutional doctrine nor provided
an adequate answer to the problem of defining rights without relying on
a conception of the good. As a matter of doctrine, the Court opted not for
“total” but for “selective” incorporation, an approach expounded by
Justice Benjamin N. Cardozo in Palko v. Connecticut (1937). The Four-
teenth Amendment did not absorb the Bill of Rights as a whole, but only
those rights “of the very essence of a scheme of ordered liberty” or
required by “principle[s] of justice so rooted in the traditions and con-
science of our people as to be ranked as fundamental.”” While proceeding
“selectively,” the Court eventually enforced against the states virtually all
the rights contained in the Bill of Rights, and then some.” But the fact that
the Court never read the due process clause of the Fourteenth Amendment
as simple shorthand for a nationalized Bill of Rights makes clear its
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reliance on principles of selection independent of the “specific prohibi-
tions” of the Constitution itself.

In any event, Black’s quasi-positivist proposal did not offer the Court
an adequate solution to the problem it faced. Despite their relative
“specificity,” the guarantees contained in the Bill of Rights scarcely admit
less controversial interpretation than the Fourteenth Amendment itself.
Like the “selective” incorporation the Court pursued, Black’s “total”
incorporation would require a further interpretive principle that positiv-
ism could not supply. To find such a principle without presupposing a
particular conception of the good is a challenge that Black’s approach
postpones rather than resolves.

Stone’s second suggestion in Carolene Products was subtler and more
far-reaching. It proposed, in effect, that the Court enforce those rights
necessary to realize the ideals implicit in the democratic process itself. This
proposal had two parts. One was to assure access to the political process.
“Legislation which restricts those political processes which can ordinarily
be expected to bring about repeal of undesirable legislation” might be
subject to “more exacting judicial scrutiny.” The other was to prevent
prejudice from infecting the political process. Since “prejudice against
discrete and insular minorities may seriously curtail the operation of those
political processes ordinarily to be relied upon to protect minorities,”
laws directed against “particular religious, or national, or racial minori-
ties” might also warrant “more searching judicial inquiry.””

Stone’s suggestion answered the challenge the Court confronted in
several ways. First, it defined a role for judicial review that addressed
the “countermajoritarian” objection. Rather than impose controversial
values on democratic institutions, judges could act instead in the name
of the very values that give democracy its moral force in the first place.
The exercise of judicial review would not frustrate democracy but per-
fect it. Second, Stone’s suggestion offered a basis for rights consistent
with the idea of the Constitution as neutral among ends. While argu-
ments would continue about which rights this conception required, the
arguments would not be about the intrinsic value of the interests the
rights protect, but rather about the constraints appropriate to an open
political process, free of prejudice, within which people can choose their
values for themselves.
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Finally, Stone’s footnote contained a hint of the conception of the
person that would emerge more explicitly in later constitutional decisions,
and complete the vision of contemporary liberalism. This conception was
implicit in his distinction between civil rights and liberties on the one
hand, and economic liberties on the other. Subsequent Courts would
follow Stone’s suggestion that the first sort of liberties warrants judicial
protection that the second does not. But Stone did not explain the grounds
for this distinction, and some have called it a constitutional “double
standard.”® Once fully realized, the conception of the person implicit in
Stone’s footnote would help clarify and justify the distinction itself. Al-
though Stone did not elaborate the political theory underlying his foot-
note—it was, after all, only a footnote—the justification for his
distinction, and its connection with the liberal conception of the person,
might be reconstructed along the following lines:

The priority of civil liberties over economic liberties, of personal rights
over property rights, is sometimes defended on the grounds that the first
are intrinsically more important than the second, that freedom of speech
is more essential to human flourishing, or to a good society, than liberty
of contract.$! But this defense is at odds with the idea of the Constitution
as a framework of rights that is neutral among ends. How then can the
idea of constitutional neutrality support the priority of civil liberties and
rights? What sort of rights does the ideal of neutrality require? The answer
to this question depends on what it means to be a free and independent
moral agent, capable of choosing one’s ends for oneself.

The idea that the Constitution is a framework of rights neutral among
ends does not, by itself, argue for judicial protection of civil liberties rather
than economic liberties. What counts as neutrality is often controversial,
and admits competing interpretations. Some claim that the best way for
government to be neutral among ends is to respect above all the liberty of
contract, and to leave in place the distribution of power and resources thz'lt
results from the workings of the market economy. Underlying this view is
a particular conception of what free moral agency consists in, a concep-
tion characteristic of laissez-faire assumptions. The railroad employee
required by his employer to choose between his union membership and
his job is thus “a free agent . . . at liberty to choose what was best from the
standpoint of his own interests . . . free to exercise a voluntary choice.”®
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On this view, government intervention, democratically sanctioned
though it be, violates individual freedom. By constraining people’s
choices, it also fails to be neutral. It overrules the valuations that parties to
various agreements would themselves place on the things they exchange,
and so imposes on some the values of others. The right to make contracts
exchanging labor for wages is “as essential to the laborer as to the
capitalist, to the poor as to the rich.” Any interference with this right is “a
substantial impairment of liberty.”®

Progressive critics of laissez-faire capitalism met this argument not by
rejecting but by perfecting the ideal of free agency the contractarian ethic
invoked. Under conditions of industrial capitalism, they argued, inequali-
ties of bargaining power effectively undercut the freedom that gives
contracts their moral force in the first place. Contracts compelled by the
scourge of economic necessity are not truly voluntary, but a kind of
coercion. Nor are they neutral. Instead of revealing people’s different
valuations of the goods they exchange, such agreements also reflect differ-
ences of market power associated with various natural and social contin-
gencies. The results they produce are only as legitimate as the initial
distribution of endowments they reflect.

Progressive legislation of the early twentieth century sought to remedy
this defect by establishing the “equality of position between the parties in
which liberty of contract begins.”% While labor laws such as those con-
tested in Adair and Coppage restricted the liberty of contract, they did so
for the sake of realizing more completely the ideal of freedom implicit but
imperfect in contractual liberty as practiced at the time. The welfare state
itself was sometimes defended in similar terms. Proposing an “economic
bill of rights” in 1944, Franklin Roosevelt argued that “true individual
freedom cannot exist without economic security and independence. ‘Ne-
cessitous men are not free men.””

The modern welfare state can be understood as answering the advo-
cates of unbridled capitalism in the following way: A market economy
constrained by a democratic process in which citizens are represented as
equals comes closer to realizing the conception of persons as free moral
agents than does a scheme of contracts unconstrained. Understood in this
light, government intervention in the economy does not violate but rather
vindicates individual freedom. Nor is it at odds with neutrality. It imposes
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constraints on individual choice not for the sake of some particular theory
of value—as in an intrinsically “just wage,” for example—but rather for
the sake of a structure of choice less likely to reflect unequal market
power. Far from imposing a particular end, such a structure more fully
respects the capacity of persons to choose their ends for themselves.
Given this picture, it is not obvious what role remains for judicial
review. In principle at least, the democratic process is well suited to
constraining the market economy in a way consistent with the liberal
aspiration to neutrality. Like the market, the democratic process aggre-
gates people’s preferences without judging them, without assessing their
intrinsic merit or worth. And unlike the market, it reflects an initial
situation of equality. Ideally at least, democratic consent is unimpaired by

those contingencies that make for unequal market power. From the .

standpoint of liberal political theory, democracy can be justified, not for
the virtues it cultivates or the way of life it promotes, but “because it
enforces the right of each person to respect and concern as an individual,”
capable of choosing his or her own ends.*

In practice, however, the democratic process may violate that
least two ways. First, it may fail to be fully inclusive, and so fail to give
equal weight to the interests and preferences of all. Second, even wherc all
have equal access and the preferences of each have equal weight, some
may vote preferences that are themselves at odds with the ideal of equal
respect. Some may, in other words, vote intolerant or prejudiced prefer-
ences. But then the democratic process may produce policies at odds with
neutrality—policies that presuppose that certain sorts of persons, or ways
of life, are intrinsically less worthy than others.

These two ways in which democracy may betray its underlying ideal of
equal respect for persons as free moral agents suggests a role for rights of
the sort that Stone proposed. If democracy depends for its moral force on
the sense in which it expresses respect for persons as free and independent
selves, then it too must be subject to certain constraints. Stone proposed
that the Court supply those constraints in the name of a constitution that
is neutral among ends. Just as the legislatures constrained the market to
redress the unequal bargaining position of employers and workers, so the
Constitution would now constrain the legislatures to assure equal access
to the political process, and to prevent people’s prejudices from finding
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their way into public policy. The Court would overcome its “counterma-
joritarian” difficulty much as the democracy overcame its “countercon-
tractarian” difficulty—by perfecting the vision of freedom implicit but
unrealized in the practices it regulated.

Stone’s distinction thus drew its justification from the conception of the
person it implicitly affirmed, a conception that emerged more explicitly in
subsequent constitutional law. In the decades to follow, the courts would
protect civil liberties in the name of the priority of the right over the good.
And they would interpret this priority according to a conception of
persons as free and independent agents, capable of choosing their ends for
themselves. :

Affirming the Priority of the Right

The transition to new constitutional assumptions found vivid illustration
in two cases about pledging allegiance to the flag. The case of Minersville
School District v. Gobitis (1940) involved two children of Jehovah’s
Witnesses who were expelled from public school for refusing to salute the
flag. Their parents claimed the flag salute violated their religious beliefs.
Justice Felix Frankfurter, writing for the Court, upheld the law as a
legitimate way of cultivating the communal identity of its citizens. “The
ultimate foundation of a free society is the binding tie of cohesive senti-
ment. Such a sentiment is fostered by all those agencies of the mind and
spirit which may serve to gather up the traditions of a people, transmit
them from generation to generation, and thereby create the continuity of
a treasured common life which constitutes a civilization.” The Constitu-
tion should not be understood to prevent states and school districts from
“eyok[ing] that unifying sentiment without which there can ultimately be
no liberties, civil or religious,” or from “inculcating those almost uncon-
scious feelings which bind men together in a comprehending loyalty.”®
Only Justice Stone dissented.

Three years later, in West Virginia State Board of Education v.
Barnette, the Court reversed course and struck down a compulsory flag
salute. Justice Robert H. Jackson’s opinion for the Court was an eloquent
statement of the liberal political theory that the U.S. Constitution had

i
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come to embody: “The very purpose of a Bill of Rights was to withdraw
certain subjects from the vicissitudes of political controversy, to place
them beyond the reach of majorities and officials and to establish them as
legal principles to be applied by the courts. One’s right to life, liberty, and
property, to free speech, a free press, freedom of worship and assembly,
and other fundamental rights may not be submitted to vote; they depend

on the outcome of no elections.” %
Not only does the Bill of Rights put fundamental liberties beyond the

reach of majorities (the first sense of the priority of right); underlying these.

rights is the idea that the Constitution is neutral among ends, that govern-
ment may not impose a particular conception of the good life (the second
sense of the priority of right): “Free public education, if faithful to the
ideal of secular instruction and political neutrality, will not be partisan or
enemy of any class, creed, party, or faction. . . . If there is any fixed star in
our constitutional constellation, it is that no official, high or petty, can
prescribe what shall be orthodox in politics, nationalism, religion, or
other matters of opinion . . .”%

If not by compulsory flag salutes, how may the state cultivate a com-
mon citizenship? The answer came in a concurring opinion by Justices
Black and Douglas, who had changed their minds in the years since
Gobitis. Patriotism would be a matter of choice, not of inculcation, a
voluntary act by free and independent selves. A sense of community
would flow from a sense of justice rather than the other way around:
“Love of country must spring from willing hearts and free minds, inspired
by a fair administration of wise laws enacted by the people’s elected
representatives within the bounds of express constitutional prohibi-
tions.”?

With West Virginia v. Barnette, the procedural republic had arrived.

Religious Liberty and Freedom of Speech

After World War II, the Supreme Court assumed as its primary role the
protection of individual rights against government infringement. Increas-
ingly, it defined these rights according to the requirement that government
be neutral on the question of the good life, and defended neutrality as
essential to respecting persons as free and independent selves, unencum-
bered by moral ties antecedent to choice. The modern Supreme Court
thus gives clear expression to the public philosophy of the procedural
republic. In its hands, American constitutional law has come to embody
the priority of the right over the good. The areas of religion and speech
illustrate the influence of this liberalism in our constitutional practice;
they also display the difficulties it confronts. ’

Seeking Neutrality toward Religion

The principle of government neutrality found its first sustained applica-
tion in cases involving religion. Time and again the Supreme Court has
held that “in the relationship between man and religion, the State is firmly
committed to a position of neutrality.”! “Government in our democracy,
state and national, must be neutral in matters of religious theory, doctrine
and practice. . . . The First Amendment mandates governmental neutral-,
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ity between religion and religion, and between religion and nonreligion.”
Whether described as “a strict and lofty neutrality,”® a “wholesome
neutrality,” or a “benevolent neutrality,”* the principle “that the Gov-
ernment must pursue a course of complete neutrality toward religion”¢ is
well established in American constitutional law.

In liberal political thought, religion offers the paradigmatic case for
bracketing controversial conceptions of the good.” The Supreme Court
has conveyed its insistence on bracketing religion by invoking Jefferson’s
metaphor of a “wall of separation between church and state.”* While
some have complained that “a rule of law should not be drawn from a
figure of speech, ™ most see the wall as a symbol of resolve to keep religion
from bursting the constitutional brackets that contain it. Since “the
breach of neutrality that is today a trickling stream may all too soon
become a raging torrent,” the “wall between Church and State . . . must
be kept high and impregnable.”"!

For all its familiarity, the requirement that government be neutral on
matters of religion is not a long-standing principle of constitutional law,
but a development of the last fifty years. Not until 1947 did the Supreme
Court hold that government must be neutral toward religion.' The
American tradition of religious liberty goes back further, of course. The
Constitution forbids religious tests for federal office (Article VI), and the
first words of the First Amendment declare that “Congress shall make no
law respecting an establishment of religion, or prohibiting the free exer-
cise thereof.” But the Bill of Rights did not apply to the states, and at the
time of its adoption, six of the thirteen states maintained religious estab-
lishments. Far from prohibiting these arrangements, the First Amend-
ment was enacted in part to protect state religious establishments from
federal interference. "

Within the states, the most eventful struggle for the separation of
church and state occurred in Virginia, where it was waged by Jefferson
and Madison. In 1776 the legislature disestablished the Anglican church
but left open the possibility of a “general assessment,” or tax for the
support of religion. Jefferson argued for complete separation of church
and state, and in “A Bill for Establishing Religious Freedom” (1779) he
proposed that “no man shall be compelled to frequent or support any
religious worship, place, or ministry whatsoever.”"*
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After several years of inconclusive debate, Patrick Henry introduced a
general assessment bill to support “teachers of the Christian Religion.”
Under Henry’s proposal, each taxpayer could designatc which Christian
church would receive his tax. Henry defended his plan on the nonsectar-
ian grounds that the diffusion of Christian knowledge would help “cor-
rect the morals of men, restrain their vices, and preserve the peace of
society.” Madison led the opposition and wrote a pamphlet, Memorial
and Remonstrance against Religious Assessments {1785), that helped
turn opinion against the bill. After defeating the general assessment,
Madison won passage of Jefferson’s bill guaranteeing separation of
church and state. 6

Some states did not disestablish religion until well into the nineteenth
century. Connecticut continued tax support for religion until 1818, Mas-
sachusetts until 1833. New Jersey restricted full civil rights to Protestants
until 1844, and Maryland required belief in God as a condition of public
office until the U.S. Supreme Court struck it down in 1961.77 Even in
states without establishments, some nineteenth-century courts held Chris-
tianity to be part of the common law. In a New York case in 1811,
Chancellor James Kent upheld a conviction for blasphemy on the ground
that “we are a Christian people, and the morality of the country is deeply
ingrafted upon Christianity.”

In 1845 the U.S. Supreme Court confirmed that the Bill of Rights did
not prevent the states from infringing religious freedom: “The Constitu-
tion makes no provision for protecting the citizens of the respective states
in their religious liberties; this is left to the state constitutions and laws.”"
As far as the U.S. Constitution was concerned, the states were free to
establish a church or even “to recreate the Inquisition,” at least until the
adoption of the Fourteenth Amendment.?

Even after the adoption of the Fourteenth Amendment, attempts to
assert government neutrality toward religion confronted difficulty. In
1876 President Grant spoke out against public support for sectarian
schools, and fellow Republican James G. Blaine introduced in Congress a
constitutional amendment to that end: “No State shall make any law
respecting an establishment of religion or prohibiting the free exercise
thereof; and no money raised by taxation in any state for the support of
public schools . .. shall ever be under the control of any religious sect or
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denomination.” The amendment passed the House but was defeated in
the Senate, partly because of Catholic opposition, partly because of a
belief that existing constitutional protections were adequate.”

Two years later the Supreme Court upheld a federal law banning
polygamy, a practice the Mormons regarded a religious duty. In Reynolds
v. United States (1878), a Mormon convicted under the statute com-
plained it denied him the free exercise of religion guaranteed in the First
Amendment. After citing Madison’s Mesmorial and Remonstrance and
Jefferson’s “wall of separation,” the Court nonetheless upheld the convic-
tion, arguing thar the First Amendment protected religious belief but not
practice. “Polygamy has always been odious” among Western nations,
the Court declared, adding that polygamy was less conducive than mo-
nogamy to democratic government.2

Not until the 1940s did the Court apply the First Amendment’s
religion clauses to the states and declare the separation of church and
state a principle of constitutional law. In Cantwell v. Connecticut
(1940), the Court held that the Fourteenth Amendment incorporated
both the establishment and free exercise clauses of the Bill of Rights and
“rendered the legislatures of the states as incompetent as Congress t0
enact such laws.”* In Everson v. Board of Education of Ewing Town-
ship (1947), the Court gave the establishment clause a broad interpreta-
tion and enforced, for the first time, Jefferson’s “wall of separation
between church and state.”?

Writing for the Court, Justice Black gave forceful expression to the
principle of government neutrality. “Neither a state nor the Federal
Government can set up a church. Neither can pass laws which aid one
religion, aid all religions, or prefer one religion over another. . . . No tax
in any amount, large or small, can be levied to support any religious
activities or institutions.” The First Amendment “requires the state to be
a neutral in its relations with groups of religious believers and non-be-
lievers.”?

Since Everson, religion has generated much constitutional controversy,
but the principle that government must be neutral toward religion has
rarely been questioned.?* For the most part, the justices have cast their
disagreements as arguments about the proper application of neutrality,
not about the principle itself. In fact Black’s landmark opinion in Everson
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came in the course of upholding a state subsidy for bus transportation of
parochial school students. The dissenters applauded the Court’s insis-
tence on “complete and uncompromising separation” but found it “ut-
terly discordant” with the result in the case.”

In 1963 the Court ruled that Bible reading in the public schools was a
religious exercise at odds with the requirement “that the Government
maintain strict neutrality, neither aiding nor opposing religion.” Justice
Potter Stewart dissented, but in the name of neutrality. Permission of
religious exercises is necessary, he argued, “if the schools are truly to be
neutral in the matter of religion. A rcfusal to permit religious exercises
thus is seen, not as the realization of state neutrality, but rather as the
establishment of a religion of secularism, or at the least, as government
support of the beliefs of those who think that religious exercises should be
conducted only in private.”?

In 1968 the Court struck down an Arkansas law that banned the
teaching of evolution. “Government must be neutral in matters of relig-
jous theory, doctrine, and practice,” wrote Justice Abe Fortas. “It may not
be hostile to any religion.” In a concurring opinion, Justice Black agreed
with the result but doubted that the principle of neutrality supported it. If
Darwinism contradicts some people’s religious convictions, then it is
hardly neutral to teach it in the public schools: “If the theory is considered
anti-religious, how can the State be bound by the Federal Constitution to
permit its teachers to advocate such an ‘anti-religious’ doctrine to school-
children?”?

Black pointed out that the Court might simply take the view that
fundamentalists who regard evolution as antireligious are wrong. But that
would be taking sides in the controversy the Court purports to bracket.
“Unless this Court is prepared simply to write off as pure nonsense the
views of those who consider evolution an anti-religious doctrine,” Black
argued, the issue was more difficult than the Court acknowledged. A
better way to bracket, he suggested, might be to remove the controversial
subject from the schools altogether, as Arkansas arguably did. So long as
the biblical account of creation was not taught instead, “does not the

removal of the subject of evolution leave the State in a neutral position .

toward these supposedly competing religious and anti-religious doc-
trines? 30
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The contest for the mantle of neutrality continued in 1985, when the
Court struck down a moment-of-silence statute permitting voluntary
prayer in Alabama schools. The Court held that since the purpose of the
law was to restore prayer to the schools, it violated “the established
principle that the Government must pursue a course of complete neutral-
ity toward religion.” Chief Justice Warren Burger dissented, arguing that
the prohibition “manifests not neutrality but hostility toward religion.”!

Even in cases in which the Supreme Court has upheld government
involvement in arguably religious practices, it has taken pains to maintain
that the religious aspect is only incidental, that the involvemnent does not
endorse or advance or prefer religion. In McGowan v. Maryland (1961),
the Court upheld Sunday closing laws on the grounds that they no longer
retained their religious character. Notwithstanding their religious origins,
wrote Chicf Justice Warren, laws prohibiting business and commercial
activity on Sundays now served the secular purpose of “providing a
Sunday atmosphere of recreation, cheerfulness, repose and enjoyment. . . .
The air of the day is one of relaxation rather than one of religion.”*

In 1984 the Burger Court upheld on similar grounds a city-sponsored
Christmas display including a creche, or nativity scene. The purpose of the
display was to celebrate the holiday and to depict its origins, the Court
held. “These are legitimate secular purposes.” Any benefit it brought to
religion was “indirect, remote and incidental.” Display of the creche was
no more an advancement or endorsement of religion than the exhibition
of religious paintings in governmentally supported museums.**

In both cases, dissenters criticized the Court for failing to take seriously
the religious character of the practices they upheld. “No matter what is
said, the parentage of [the Sunday closing] laws is the Fourth Command-
ment,” wrote Justice William O. Douglas. “They serve and satisfy the
religious predispositions of our Christian communities.” Dissenting in
the creche case, Justice Harry A. Blackmun complained that the majority
had done “an injustice to the creche and the message it manifests.” In the
hands of the Court, “The creche has been relegated to the role of a neutral
harbinger of the holiday season, useful for commercial purposes, but
devoid of any inherent meaning and incapable of enhancing the religious
tenor of a display of which itis an integral part. . . . Surely, this is a misuse
of a sacred symbol.”*
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Justifying Neutrality toward Religion

In order to assess the Court’s conflicting applications of neutrality, it is
necessary to consider the rcasons for neutrality. What counts as neutrality
depends partly on what justifies neutrality, and the Court has offered two
different sorts of justification for insisting that government be neutral
toward religion. The first has to do with protecting the interests of religion
on the one hand and those of the state on the other. “The First Amend-
ment rests on the premise that both religion and government can best
work to achieve their lofty aims if each is left free from the other within its
respective sphere.”% “We have staked the very existence of our country
on the fact that complete separation between the state and religion is best
for the state and best for religion.”¥ “In the long view the independence
of both church and state in their respective spheres will be better served by
close adherence to the neutrality principle.”3

The religious interest served by separation is in avoiding the corruption
that comes with dependence on civil authority. A century and a half
before Jefferson stated the secular case for a “wall of separation” between
church and state, Roger Williams gave the metaphor a theological mean-
ing. “When they have opened a gap in the hedge or wall of separation
between the garden of the church and the wilderness of the world,” he
wrote, “God hath ever broke down the wall itself, removed the candle-
stick, and made His garden a wilderness, as at this day.”*

The Court has invoked the theological argument for separation only
occasionally, and usually in combination with other arguments. In strik-
ing down school prayer, for example, Justice Black argued that the
establishment clause “rested on the belief that a union of government and
religion tends to destroy government and to degrade religion.” The his-
tory of established religion “showed that many people lost their respect
for any religion that had relied upon the support of government to spread
its faith.” The Founders sought by the Establishment clause to avoid the
«“unhallowed perversion” of religion by a civil magistrate.®® And Justice
William J. Brennan emphasized that separation is important not only for
the sake of the nonbeliever but also for “the devout believer who fears the
secularization of a creed which becomes too deeply involved with and

dependent upon the government.”*
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The political interest served by separation is in avoiding the civil strife
that has historically attended church-state entanglements. Providing pub-
lic funds for religion brings “the struggle of sect against sect. . . . It is only
by observing the prohibition rigidly that the state can maintain its neutral-
ity and avoid partisanship in the dissensions inevitable when sect opposes
sect over demands for public moneys.”* Opposing public school involve-
ment in a “released time” program for religious instruction, Justice
Frankfurter wrote that “the public school must be kept scrupulously free
from entanglement in the strife of sects.”® In a similar case, Justice Black
vividly recalled the danger of sectarian strife that separation was meant to
prevent. “Colonial history had already shown that, here as clsewhere
zealous sectarians entrusted with governmental power to further their
causes would sometimes torture, maim and kill those they branded ‘here-
tics,” ‘atheists’ or ‘agnostics.’”*

Existing alongside the argument that neutrality is best for both religion
and the state is an argument in the name of individual freedom. On this
justification, the state must be ncutral not only to avoid compromising re-
ligion and provoking sectarian strife, but also to avoid the danger of coer-
cion. This argument goes back to the eighteenth-century concern for
freedom of conscience, and in its modern form emphasizes respect for per-
sons’ freedom to choose their religious convictions for themselves. It thus
connects the case for neutrality with the liberal conception of the person.

In its modern, or voluntarist, version, this argument for religious liberty
first appears in Cantiwell, the case that announced the incorporation of the
religion clauses. “Freedom of conscience and freedom to adhere to such
religious organization or form of worship as the individual may choose
cannot be restricted by law.” The First Amendment “safeguards the free
exercise of the chosen form of religion.” In banning Bible reading in the
public schools, the Court found justification for neutrality in “the right of
every person to freely choose his own course” with reference to religion,
“free of any compulsion from the state.” Justice Stewart dissented from
the result but endorsed the view that neutrality is required for the sake of
respect for individual choice, “a refusal on the part of the state to weight
the scales of private choice.”

Contemporary commentators have identified the voluntarist argument
for neutrality as the primary justification for the separation of church and
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state. “[T]he fundamental principle underlying both religion clauses is the
protection of individual choice in matters of religion—whether pro or
con.”? “[S]ince freedom of religious choice, not neutrality per se, is the
fundamental establishment value, the neutrality tool is useful only insofar
as it promotes that choice.”* “[T]he moral basis of the antiestablishment
clause is . . . equal respect,” not for religious beliefs themselves, but “for
the processes of forming and changing such conceptions.”

- By the 1980s and 1990s, the freedom of choice assumed to be at stake in
religion cases was not only the right to choose a form of worship that ex-
presses one’s religious beliefs but also the right to choose the beliefs them-
selves. In a case involving a city-sponsored display of a menorah alongside
a Christmas tree, Justice Sandra Day O’Connor approved the arrange-
ment on the grounds that it did not endorse religion but conveyed “a mes-
sage of pluralism and freedom to choose one’s own beliefs.”* Concurring
in a case that banned prayers led by clergy at public school graduation
ceremonies, Justice Blackmun wrote: “Even subtle pressure diminishes the
right of each individual to choose voluntarily what to believe.”*!

Perhaps the most explicit statement of the voluntarist conception of
religious liberty is the one that appears in Justice John Paul Stevens’
opinion for the Court ina 1985 case striking down Alabama’s moment of
silence for voluntary prayer in public schools. “[TThe individual’s freedom
to choose his own creed is the counterpart of his right to refrain from
accepting the creed established by the majority,” Stevens wrote; “the
Court has unambiguously concluded that the individual freedom of con-
science protected by the First Amendment embraces the right to select any
religious faith or none at all. This conclusion derives support not only
from the interest in respecting the individual’s freedom of conscience, but
also from the conviction that religious beliefs worthy of respect are the
product of free and voluntary choice by the faithful.”s2

Stevens’ opinion illustrates the connection between the voluntarist
justification of neutrality and the liberal conception of the person. It holds
that government should be neutral toward religion in order to respect
persons as free and independent selves, capable of choosing their religious
convictions for themselves. The respect this neutrality commands is not,
strictly speaking, respect for religion, but respect for the self whose reli-
gion it is, or respect for the dignity that consists in the capacity to choose
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one’s religion freely. Religious beliefs are “worthy of respect,” not in
virtue of what they are beliefs i1, but rather in virtue of being “the product
of free and voluntary choice,” in virtue of being beliefs of a self unencum-
bered by convictions antecedent to choice.

By invoking the voluntarist conception of neutrality, the Court gives
constitutional expression to the version of liberalism that conceives the
right as prior to the good and the self as prior to its ends, at least where
religion is concerned. We are now in a position to see how both the
promise and the problems of the theory make themselves felt in the
practice the theory informs.

The voluntarist case for neutrality, insisting as it does on respect for
persons, seems to secure for religious liberty a firm foundation. Unlike
Roger Williams® case for separation of church and state, it does not
depend on any particular religious doctrine. And unlike the political case
for separation, it does not leave religious liberty hostage to uncertain
calculations about how best to avoid civil strife. Under present conditions,
such calculations may or may not support the separation of church and
state. As Justice Lewis Powell has observed, the risk “of deep political
division along religious lines” is by now “remote.”s3 We do not live on the
brink of the wars of religion that made the case for separation so pressing.
Even granting the importance of avoiding sectarian strife, a strict separa-
tion of church and state may at times provoke more strife than it prevents.
The school prayer decisions of the early 1960s, for example, set off a
storm of political controversy that has persisted over three decades.* A
Court concerned above all to avoid social discord might reasonably have
decided those cases the other way.

The voluntarist case for neutrality, by contrast, does not tie religious
liberty to such contingencies. In affirming a notion of respect for persons,
it recalls the ideal of freedom of conscience. By emphasizing the individ-
ual’s right to choose his or her beliefs, it points beyond religion to “the
broader perspective” of autonomy rights in general, including “the rights
of privacy and personhood.”s It thus casts religious liberty as a particular
case of the liberal claim for the priority of the right over the good and the
self-image that attends it. Respecting persons as selves defined prior to the
religious convictions they affirm becomes a particular case of the general
principle of respect for selves defined prior to their aims and attachments.
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But as we have seen, the image of the unencumbered self, despite its
appeal, is inadequate to the liberty it promises. In the case of religion,
the liberal conception of the person ill equips the Court to secure
religious liberty for those who regard themselves as claimed by religious
commitments they have not chosen. Not all religious beliefs can be
redescribed without loss as “the product of free and voluntary choice by

the faithful.”

Freedom of Conscience versus Freedom of Choice

This difficulty can be seen by contrasting the voluntarist account of
religious liberty with freedom of conscience as traditionally conceived.
For Madison and Jefferson, freedom of conscience meant the freedom to
exercise religious liberty—to worship or not, to support a church or not,
to profess belief or disbelief—without suffering civil penalties or inca-
pacities. It had nothing to do with a right to choose one’s beliefs.
Madison’s Memorial and Remonstrance consists of fifteen arguments for
the separation of church and state, and not one makes any mention of
“autonomy” or “choice.”* The only choice referred to in Jefferson’s
«Bill for Establishing Religious Freedom™ is attributed to God, not
marn.”’

Madison and Jefferson understood religious liberty as the right to
exercise religious duties according to the dictates of conscience, not the
right to choose religious beliefs. In fact their argument for religious
liberty relies heavily on the assumption that beliefs are not a matter of
choice. The first sentence of Jefferson’s Bill states this assumption
clearly: “the opinions and beliefs of men depend not on their own will,
but follow involuntarily the evidence proposed to their own minds.”*
Since I can believe only what I am persuaded is true, belief is not the sort
of thing that coetcion can compel. Coercion can produce hypocrisy but
not conviction. In this assumption Jefferson echoed the view of John
Locke, who wrote in A Letter concerning Toleration (1689), “It is
absurd that things should be enjoined by laws which are not in men’s
power to perform. And to believe this or that to be true, does not depend

upon our will.”*
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It is precisely because belief is not governed by the will that freedom of
conscience is inalienable. Even if he would, a person could not give it up.
This was Madison’s argument in Memorial and Remonstrance. “The
Religion then of every man must be left to the conviction and conscience
of every man; and it is the right of every man to exercise it as these may
dictate. This right is in its nature an unalienable right. It is unalienable,
because the opinions of men, depending only on the evidence contem-
plated by their own minds cannot follow the dictates of other men: It is
unalienable also, because what is here a right towards men, is a duty
towards the Creator.”®

Oddly enough, Justice Stevens cited this passage from Madison in
support of the voluntarist view. But freedom of conscience and freedom
of choice are not the same; where conscience dictates, choice decides.
Where freedom of conscience is ar stake, the relevant right is to performa
duty, not to make a choice. This was the issue for Madison and Jefferson.
Religious liberty addressed the problem of encumbered selves, claimed by
duties they cannot renounce, even in the face of civil obligations that may
conflict.

To question the voluntarist justification of religious liberty is not
necessarily to agree with Locke that people never choose their religious
beliefs. It is simply to dispute what the voluntarist view asserts, that
religious beliefs worthy of respect are the products of free and voluntary
choice. What makes a religious belief worthy of respect is not its mode
of acquisition—whether by choice, revelation, persuasion, or habitu-
ation—but its place in a good life or, from a political point of view, its
tendency to promote the habits and dispositions that make good citi-
zens.$! Insofar as the case for religious liberty rests on respect for religion,
it must assume that, generally speaking, religious beliefs and practices are
of sufficient moral or civic importance to warrant special constitutional
protection.

For procedural liberalism, however, the case for religious liberty derives
not from the moral importance of religion but from the need to protect
individual autonomy; government should be neutral toward religion for
the same reason it should be neutral toward competing conceptions of the
good life generally—to respect people’s capacity to choose their own
values and ends. But despite its liberating promise, or perhaps because of
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it, this broader mission depreciates the claims of those for whom religion
is not an expression of autonomy but a matter of conviction unrelated to
a choice. Protecting religion as a life-style, as one among the values thatan
independent self may have, may miss the role that religion plays in the
lives of those for whom the observance of religious duties is a constitutive
end, essential to their good and indispensable to their identity. Treating
persons as “self-originating sources of valid claims”® may thus fail to
respect persons bound by duties derived from sources other than them-
selves.

The case of Thornton v. Caldor, Inc. (1985) shows how voluntarist
assumptions can crowd out religious liberty for encumbered selves. Inan
eight-to-one decision, the Supreme Court struck down a Connecticut
statute guaranteeing sabbath observers a right not to work on their
sabbath.® Although the law gave all workers the right to one day off each

week, it gave to sabbath observers alone the right to designate their day. .

In this lack of neutrality the Court found constitutional infirmity.

Chief Justice Burger, writing for the Court, noted that sabbath ob-
servers would typically take a weekend day, “widely prized as a day off.”
But “other employees who have strong and legitimate, but non-religious
reasons for wanting a weekend day off have no rights under the statute.”
They “must take a back seat to the Sabbath observers.” Justice O’Connor
echoed this worry in a concurring opinion: “All employees, regardiess of
their religious orientation, would value the benefit which the statute
bestows on Sabbath observers—the right to select the day of the week in
which to refrain from labor.”s*

Bur this objection confuses the right to perform a duty with the right
to make a choice. Sabbath observers, by definition, do not select the day
of the week they rest; they rest on the day their religion requires. The
benefit the statute confers is not the right to choose a day of rest, but the
right to perform the duty of sabbath observance on the only day it can
be carried out.

Considered together with earlier decisions upholding Sunday closing
Laws, Thornton v. Caldor yields a curious constitutional conclusion: A
state may require everyone to rest on Sunday, the day of the Christian
sabbath, so long as the aim is not to accommodate observance of the
sabbath. But it may not give sabbath observers the right to rest on the day
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of the week their religion requires. Perverse though this result may seem
from the standpoint of respecting religious liberty, it aptly reflects the
constitutional consequences of seeing ourselves as unencumbered selves.

The Court has on occasion accorded greater respect to the claims of
encumbered selves. When a Seventh-Day Adventist was fired from her job
for refusing to work on Saturday, her sabbath, she was denied unemploy-
ment compensation under a rule requiring applicants to accept available
work. The Supreme Court decided in her favor, holding that the state
could not force a worker to choose between her religious convictions and
means of support. According to the Court, requiring the state to take
account of sabbath observance in the administration of its unemployment
program did not prefer religion in violation of neutrality. Rather, it
enforced “the governmental obligation of neutrality in the face of relig-
ious differences.” In this case at least, the Constitution was not blind to
religion but alive to its imperatives.ss

In cases involving conscientious objection to military service, the Court
has interpreted federal law broadly and refused to restrict exemptions to
those with theistic beliefs. The relevant test is “whether a given belief that
is sincere and meaningful occupies a place in the life of its possessor
parallel to that filled by the orthodox belief in God.”% What matters is not
“conventional piety” but an imperative of conscience rising above the
level of a policy preference.’” The point of the exemption, according to the
Court, is to prevent persons bound by moral duties they cannot renounce
from having to violate either those duties or the law. This aim is consistent
with Madison’s and Jefferson’s concern for the predicament of persons
claimed by dictates of conscience they are not at liberty to choose. As the
Court wrote, “the painful dilemma of the sincere conscientious objector
arises precisely because he feels himself bound in conscience not to com-
promise his beliefs or affiliations.”¢

In Wisconsin v. Yoder (1972), the Court upheld the right of the Old
Order Amish not to send their children to school beyond the eighth grade,
despite a state law requiring school attendance until age sixteen. Higher
education would expose Amish children to worldly and competitive
values contrary to the insular, agrarian way of life that sustains Amish
community and religious practice. The Court emphasized that the Amish
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claim was “not merely a matter of personal preference, but one of deep
religious conviction” that pervades their way of life. Though “neutral on
its face,” Wisconsin’s school attendance law unduly burdened the free
exercise of religion, and so offended “the constitutional requirement for
governmental neutrality.”s

The Court’s occasional hospitality to the claims of encumbered selves
did not extend to Captain Simcha Goldman, an Orthodox Jew whom the
Air Force prohibited from wearing a yarmulke while on duty in the health
clinic where he served. Justice William H. Rehnquist, writing for the
Court, held for the Air Force on grounds of judicial deference to the “pro-
fessional judgment of military authorities” on the importance of uniform
dress. Of the precedents he cited in support of deference to the military, all
involved interests other than religious duties or conscientious imperatives.
“The essence of military service ‘is the subordination of the desires and in-
terests of the individual to the needs of the service,”” Standardized uni-
forms encourage “the subordination of personal preferences and identities
in favor of the overall mission.” Having compared the wearing of a yar-
mulke to “desires,” “interests,” and “personal preferences” unrelated to
religion, Rehnquist did not require the Air Force to show thatan exception
for yarmulkes would impair its disciplinary objectives. Nor even did he ac-
knowledge that a religious duty was at stake, allowing only that, given the
dress code, “military life may be more obj ectionable for petitioner.””

The Court’s lack of concern for persons encumbered by religious con-
victions found its most decisive expression in a 1990 case that involved
the sacramental use of the drug peyote by members of the Native Ameri-
can Church. Two members of the church were fired from their jobs at a
private drug rehabilitation center because they ingested peyote, a drug
prohibited by state law, as part of a religious ceremony. The workers were
denied unemployment compensation on the grounds that they had been
dismissed for violating a law. The Supreme Court upheld the denial.
Writing for the Court, Justice Antonin Scalia maintained that the right of
free exercise protects persons only from laws directed against their relig-
ion, not from neutral laws of general applicability that happen to burden
their religious practice. Provided it did not target a particular religion, a
state could pass laws that burdened certain religious practices even with-
out having to show a “compeiling state interest, ” or special justification.”™
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It might seem that Court rulings refusing special protection for sacra-
mental peyote, the wearing of yarmulkes, or the accommodation of
sabbath observance are decisions that depart from liberal principles; since
they fail to vindicate the rights of individuals against the prerogatives of
the majority, such decisions might seem at odds with the Jiberalism that
asserts the priority of the right over the good. But these cases illustrate two
features of procedural liberalism that, ironically, lead to illiberal conse-
quences where religion is concerned. First, the conception of persons as
freely choosing selves, unencumbered by antecedent moral ties, supports
the notion that religious beliefs should be regarded, for constitutional
purposes at least, as products of “free and voluntary choice.” If all
religious beliefs are matters of choice, however, it is difficult to distinguish
between claims of conscience on the one hand and personal preferences
and desires on the other. Once this distinction is lost, the right to demand
of the state a special justification for laws that burden religious beliefs is
bound to appear as nothing more than “a private right to ignore generally
applicable laws.” So indiscriminate a right would allow each person “to
become a law unto himself” and create a society “courting anarchy.””

Second, the procedural liberal’s insistence on neutrality fits uneasily
with the notion that the Constitution singles out religion for special
protection. If religious beliefs must be accorded constitutional protection
that other interests do not enjoy, then judges must discriminate, at least to
the extent of assessing the moral weight of the governmental interest at
stake and the nature of the burden that interest may impose on certain
religious practices. The attempt to avoid substantive moral judgments of
this kind leads some to insist on neutrality even at the cost of leaving
religious liberty subject to the vagaries of democratic politics. For exam-
ple, Scalia concedes that leaving religious accommodation to the political
process will place religious minorities at a disadvantage, but he maintains
that this “unavoidable consequence of democratic government must be
preferred to a system in which each conscience is a law unto itself or in
which judges weigh the social importance of all laws against the centrality
of all religious beliefs.””

Qutrage from religious organizations and civil liberties groups at the
weakening of religious liberty in the peyote case prompted Congress to
enact the Religious Freedom Restoration Act (1993), a statute barring
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government from substantially burdening the exercise of religion without
dernonstrating a compelling governmental interest.”* Bur the way the
constitutional law of religion has unfolded over the past half-century
sheds light on the liberal political theory it came to express. The Court’s
tendency to assimilate religious liberty to liberty in general reflects the
aspiration to neutrality; people should be free to pursue their own inter-
ests and ends, whatever they are, consistent with a similar liberty for
others. But this generalizing tendency does not always serve religious
liberty well. Tt confuses the pursuit of preferences with the exercise of
duties, and so forgets the special concern of religious liberty with the
claims of conscientiously encumbered selves.

This confusion has led the Court to restrict religious practices it should
permit, such as yarmulkes in the military, and also to permit practices it
should probably restrict, such as nativity scenes in the public square. In
different ways, both decisions fail to take religion seriously. Permitting
Pawtucket’s creche might seem to be a ruling sympathetic to religion. But
as Justice Blackmun rightly protested, the Court’s permission came at the
price of denying the sacred meaning of the symbol it protected.

Freedom of Speech: The Advent of Neutrality

In American constitutional law, the principle that government must be
neutral among competing conceptions of the good goes beyond the case
of religion. It also applies to freedom of speech. Just as government may
not favor one religious belief over others, so it must be neutral in its
treatment of the various views its citizens may advocate. Although
government may impose “content-neutral” restrictions on the time,
place, and manner of speech in public places, such regulations “may not
be affected by sympathy or hostility for the point of view being ex-
pressed.”” The Supreme Court has repeatedly ruled that the First
Amendment “bars the state from imposing on its citizens an authoritative
vision of the truth”? or a preferred conception of the good life. “Above
all else, the First Amendment means that government has no power to
restrict expression l%%eause of its message, its ideas, its subject matter, or
W

its content.””’
—~
A
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As with religion, so with speech, the requirement of neutrality is a recent
development, a product of the last few decades. For all the prominence of
freedom of speech in recent constitutional debates—free speech issues
consume more than one-quarter of a leading constitutional law case-
book7—the Supreme Court scarcely dealt with the subject until after
World War L7 The First Amendment provided that “Congress shall make
no law . . . abridging the freedom of speech, or of the press,” but did not
protect individual rights against government as such. Its framers cared less
about protecting individual expression “than they cared for states’ rights
and the federal principle.” They intended the clause “to reserve t0 the
states an exclusive legislative authority in the field of speech and press.”®

The Sedition Act of 1798, enacted by the Federalists to make libel
against the government a federal crime, was never challenged to the
Supreme Court. In the Kentucky and Virginia Resolutions, Jefferson and
Madison attacked the law as unconstitutional, not for infringing individ-
ual rights, but for usurping the prerogatives of the states to punish
seditious libel. As Jefferson later wrote, the power to restrain the “over-
whelming torrent of slander which is confounding all vice and virtue, all
truth and falsehood in the US . . . is fully possessed by the several state
legislatures. . . . While we deny that Congress have a right to controul the
freedom of the press, we have ever asserted the right of the states, and their
exclusive right to do so.”#

It was more than a century before the Supreme Court gave serious
attention to free speech claims. Not until the passage of the Espionage and
Sedition Acts of 1917 did civil liberties become a significant issue in
American political debate.t2 In a number of early cases, the Court refused
to uphold the free speech claims of radical advocates, citing the clear and
present danger” of subversive speech.* Holmes and Brandeis soon began
to champion free speech in dissent,* but it was not until the late 1 920sand
early 1930s that the Court began to reverse convictions for subversive
advocacy.®

Even when the Court began to protect freedom of speech, it did not insist
that government had to treat all speech neutrally, without regard to its
value. Throughout the 1940s and 1950s, the Court routinely distinguished
speech the First Amendment protected from speech it did not, “high-
value” versus “low-value” speech. This “two-level theory of free speech”*

Religious Liberty and Freedom of Speech - 73

found its clearest expression in Chaplinsky v. New Hampshire (1942),
where a unanimous court ruled that certain classes of speech are not
protected by the First Amendment. “These include the lewd and obscene,
the profane, the libelous, and the insulting or ‘fighting” words—those
which by their very utterance inflict injury or tend to incite an immediate
breach of the peace.” Such utterances, the Court held, “are no essential
part of any exposition of ideas, and are of such slight social value™ as to be
outweighed by “the social interest in order and morality.”®

Through the 1940s and 1950s, the Court continued to rule certain
speech outside the bounds of the First Amendment. In 1942 it added com-
mercial advertising to the categories of unprotected speech.® In Beaubar-
nais v. Hlinois (1952), it upheld a group libel law prohibiting racial
defamation, holding that libelous utterances are not “within the area of
constitutionally protected speech.”® And in Roth v. United States (1957),
the Court continued to distinguish among categories of speech, ruling that
obscenity, being “utterly without redeeming social importance,” is “not
within the area of constitutionally protected speech or press.”?

According to its advocates, the two-level theory enabled the Court to
protect high-value speech more absolutely than an indiscriminate ap-
proach would allow.”” On the other hand, critics object that discriminat-
ing among categories of speech compelled the Court to make “value
judgments concerned with the content of expression, a role foreclosed to
it by the basic theory of the First Amendment.”? In the 1960s and 1970s,
the Court gradually adopted the view of the critics and largely abandoned
the Chaplinsky approach. In New York Times Co. v. Sullivan (1964), the
Court rejected the two-level theory where libel was concerned, stating
that laws against libel “can claim no talismanic immunity from constitu-
tional limitations.”** In Stanley v. Georgia (1969), it protected the private
possession of obscene materials, holding that the “right to receive infor-
mation and ideas, regardless of their social worth, is fundamental to our
free society.” A series of decisions in the early 1970s narrowed the
“fighting words” exception to virtual extinction,” and in 1976 the Court
ruled that commercial speech was no longer outside the protection of the
First Amendment.*

The erosion of the two-level theory relieves the Court of the task of
assigning values to various categories of speech, and so signals the rise of

e
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neutrality as a principle of First Amendment jurisprudence. Meanwhile,
the principle that government must be neutral toward speech found more
explicit statement in the content neutrality doctrine of the 1970s and
1980s. This doctrine recognizes that government may have legitimate
reasons to regulate speech, but insists that no restriction may be based on
approval or disapproval of the speech in question.

While glimmers of the content neutrality doctrine can be found as early
as Holmes’s dissent in Abrams,?” it found its first clear statement in Police
Department of the City of Chicago v. Mosley (1972). The City of Chicago
had banned picketing in front of schools except in connection with labor
disputes, but the Supreme Court ruled that the ordinance wrongly dis-
criminated on the basis of the content of speech. “Above all else, the First
Amendment means that government has no power to restrict expression
because of its message, its ideas, its subject matter, or its content.”
Government may not favor some views over others or “select which issues
are worth discussing or debating in public facilities. There is an ‘equality
of status in the field of ideas,” and government must afford all points of
view an equal opportunity to be heard.”**

Since Mosley, the content neutrality doctrine has found wide applica-
tion, and by the 1980s it had become “the most pervasively employed
doctrine in the jurisprudence of free expression.”® When the City of
Jacksonville, Florida, prohibited drive-in movie theaters from showing
films containing nudity on screens visible from public streets, the Court
overturned the law for “discriminat{ing] among movies solely on the basis
of content.” The city had argued, somewhat paradoxically, that the
ordinance was needed both to protect people from seeing things they did
not wart to see and to avoid distracting motorists and slowing traffic. The
Court replied that “the Constitution does not permit government to
decide which types of otherwise protected speech are sufficiently offensive
to require protection for the unwilling listener or viewer.” Moreover,
other movies could also distract passing motorists, and “even a traffic
regulation cannot discriminate on the basis of content unless there are
clear reasons for the distinctions.”®

When the New York Public Service Commission tried to prevent Con-
solidated Edison Company from inserting statements in its billing enve-
lopes advocating nuclear power, the Court ruled that the restriction
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violated the utility’s freedom of speech: “Governmental action that regu-
lates speech on the basis of its subject matter slip[s] from the neutrality of
time, place, and circumstance into a concern about content.”” The com-
mission allowed inserts giving consumer information but banned those
giving political views. According to the Court, this distinction failed the
test of content neutrality, because restrictions “may not be based upon
either the content or the subject matter of speech.”1°!

The Court also invoked the content neutrality doctrine in striking down
a law against burning the American flag.1> And when the city of St. Paul,
Minnesota, sought to convict a youth for burning a cross on a black
family’s lawn, the Court struck down St. Paul’s ordinance against bias-
motivated crimes on the grounds that it was not neutral. The ordinance
prohibited cross-burnings and other symbols and graffiti targeting per-
sons “on the basis of race, color, creed, religion, or gender.” Since the law
proscribed only those symbols “that communicate messages of racial,
gender, or religious intolerance,” it amounted to illegitimate content-
based discrimination. “Selectivity of this sort,” Justice Scalia wrote for the
Court, “creates the possibility that the city is seeking to handicap the
expression of particular ideas,” a purpose the city readily acknowledged.
Although the justices disagreed whether the law was objectionable be-
cause it covered too many categories of speech or too few, none dissented

in the outcome.’®

Obscenity and Neutrality

The assumption that government must be neutral among conceptions of
the good generally appears in cases in which the Court protects speech
that government would restrict. But the force of this assumption can also
be seen where the Court has upheld restrictions on speech, most notably
in obscenity cases. Although the Court has been reluctant to protect
obscenity under the First Amendment, its reasoning in recent obscenity
cases displays the powerful influence of neutrality assumptions on consti-
tutional law.

Obscenity laws are sometimes justified on the grounds that obscenity
Jeads to increased crime or other harmful consequences. But more often
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than not, they also reflect the view that obscenity is immoral as such:
“Communities believe, and act on the belief, that obscenity is immoral, is
wrong for the individual, and has no place in a decent society.” Conceived
in this way, obscenity laws are “based on traditional notions, rooted in
this country’s religious antecedents, of governmental responsibility for
communal and individual ‘decency’ and ‘morality.””'* ;

Insofar as they are justified on moral grounds, restrictions on obscenity
violate the liberal principle that law should not embody any particular
conception of the good. On the liberal view, it is illegitimate to base laws
on judgments about morality and immorality, because to do so violates
the principle that government should be neutral among ends. It violates
people’s “right to moral independence” by embodying in law a particular
theory of the good life and the decent society. Laws restricting obscenity
cannot be justified except insofar as it is possible “to winnow out those
[reasons] that express moral condemnation.” Obscenity laws reflecting
“adverse moral convictions” about obscenity are “corrupted by such
convictions,” and so unjustifiable.’®s

In the years since Roth (1957), the Supreme Court has continued to
uphold restrictions on the commercial publication and display of obscen-
ity. But despite this continuity, the Court’s arguments for upholding
obscenity laws subtly changed from the 1950s to the 1970s, and changed
in a way that came to acknowledge the principle of government neutral-
ity. In Roth, the Court based its decision on traditional moral grounds;
obscenity was “utterly without redeeming social importance,” and so
wholly outside constitutional protection.’® In the 1970s, by contrast, the
Court began to examine the state interests underlying obscenity laws. It
upheld most of the laws, but only after attributing to them a purpose that
did not involve a substantive moral judgment against obscenity as such.
Consistent with the liberal commitment to neutrality, the Court strained,
sometimes implausibly, to winnow out the reasons that expressed moral
condemnation.

In Paris Adult Theatre I v. Slaton (1973), the Court upheld a law
against the commercial exhibition of hard-core pornographic films. But
the Court’s opinion reflects its unease with the moral grounds that tradi-
tionally underlie such restrictions. Writing for the Court, Chief Justice
Burger held that the “legitimate state interests at stake in stemming the
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tide of commercialized obscenity” include “the quality of life and the total
community environment, the tone of commerce in the great city centers,
and, possibly, the public safety itself.”1*” Quite apart from any possible
correlation between obscenity and crime, he added, “what is commonly
read and seen and heard and done intrudes upon us all, want it or not.”1%
As if reluctant to admit that his argument allowed states to affirm a
particular conception of the good, however, Burger went on to deny that
the obscenity law in question implies a moral judgment. “The issue . . .
goes beyond whether someone, or even the majority, considers the con-
duct depicted as ‘wrong’ or ‘sinful.’ The States have the power to make a
movally neutral judgment that public exhibition of obscene material, or
commerce in such material, has a tendency to injure the community as a
whole, to endanger the public safety, or t0 jeopardize . . . the States’ ‘right
to maintain a decent society.””®

Even in defending the right of states to regulate obscenity, Burger wrote
as if embarrassed to acknowledge the moral objection to obscenity as
such. But this flight from moral judgment undercuts the coherence of
Burger’s argument. Allowing the states to decide that commerce in ob-
scenity may “injure the community as a whole” begs the question whether
communal injury can consist in an offense against shared moral stand-
ards. Tf communal injury may not include moral corruption, then why
speak of “the tone of society” rather than crime rates and public safety
alone? If communal well-being does include a moral dimension, then why
pretend it can be protected by a “morally neutral judgment”? Burger’s
opinion in Paris is revealing not just for its confusion but for the way its
confusion reflects the pressure to bracket moral judgments.

In subsequent cases the Court continued to insist that government not
discriminate against sexually explicit films on grounds of moral disap-
proval. Sometimes this insistence on neutrality took the form of striking
down a restriction, as in Erznoznik v. City of Jacksonville.® In other
cases, it meant upholding restrictions while insisting, however implausi-
bly, that they did not presuppose any adverse moral judgment of the
movies they regulated.

In Young v. American Mini Theatres, Inc. (1976), for example, the
Court upheld a Detroit “Anti-Skid Row Ordinance” as wholly consistent
with “government’s paramount obligation of neutrality in its regulation
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of protected communication.” Regulating the places where sexually ex-
plicit films may be exhibited is “unaffected by whatever social, political,
or philosophical message a film may be intended to communicate,” wrote
Justice Stevens. “Whether a motion picture ridicules or characterizes one
point of view or another, the effect of the ordinances is exactly the
same.” ! The ordinance was justified by the city’s interest in “preserving
the character of its neighborhoods,” not in suppressing unworthy depic-
tions. According to Stevens, the city’s interest was in avoiding crime and
deterioration of the neighborhood, not moral offense. This rendered its
interest morally neutral, and hence legitimare. “It is this secondary effect
which the zoning ordinances attempt to avoid, not the dissemination of
‘offensive’ speech.” 12

In 1986 the Court upheld another zoning ordinance on similar
grounds. According to Justice Rehnquist, a Renton, Washington, city
ordinance restricting the location of “adult” film theaters “ aimed not at
the content of the films shown at ‘adult motion picture theaters,” but
rather at the secondary effects of such theaters on the surrounding com-
munity.” Among these secondary effects were preventing crime, protect-
ing the city’s retail trade, maintaining property values, and generally
“protecting and prescrving the quality of the city’s neighborhoods, com-
mercial districts, and the quality of urban life,” where the quality of life
presumably did not include its moral tone or character. The law was thus
“unrelated to the suppression of free expression,” and so consistent with
requirement that regulations be “justified without reference to the content
of the regulated speech.™!t?

Writing in dissent, Justice Brennan disputed the Court’s claim that the
zoning laws were “unrelated to the suppression of free expression,” and
argued that the Court allowed the city of Renton “to conceal its illicit
motives.” He pointed out that the city council’s stated reasons for its
ordinance included the claims that adult entertainment on main commer-
cial thoroughfares “gives an impression of legitimacy to, and causes a loss
of sensitivity to the adverse effect of pornography upon children, estab-
lished family relations, respect for marital relationship and for the sanctity
of marriage relations of others,” and that locating such entertainment in
close proximity to homes, churches, parks, and schools “will cause a
degradation of the community standard of morality.” Only later, indeed
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only after the lawsuit began, did the city argue that the purpose of the law
was to address the “secondary effects” of adult movie theaters.'

As these cases show, it is difficult to justify laws restricting obscenity
and pornography by relying on “morally neutral judgments” about “sec-
ondary effects” alone. What is striking is how hard the Court tries
nonetheless to bracket these moral considerations even as it upholds the
laws. Although the principle of neutrality has taken hold of First Amend-
ment law only in recent decades, its presence can now be seen in decisions
permissive and restrictive alike. And with speech as with religion, the ideal
of neutrality has emerged alongside a certain conception of the self.

From Self-Government to Self-Expression

With the advent of neutrality as a First Amendment principle came a shift
in the underlying justification for free specch, a shift that gestures toward
the liberal conception of the self. Traditional justifications of free speech
emphasize its importance for the pursuit of truth or for the exercise of
self-government. Thus Holmes wrote that “time has upset many fighting
faiths,” and “the best test of truth is the power of the thought to get itself
accepted in the competition of the market.”"S Brandeis, meanwhile,
defended free specch as essential to republican government: The founders
believed that in “government the deliberative forces should prevail over
the arbitrary. . . . that the greatest menace to freedom is an inert people;
that public discussion is a political duty; and that this should be a funda-
mental principle of the American government.”"'¢ According to Alexan-
der Meiklejohn, a leading commentator of the 1940s and 1950s, the
primary purpose of the First Amendment “is to give to every vating
member of the body politic the fullest possible participation in the under-
standing of those problems with which the citizens of a self-governing
society must deal.” Free speech is concerned primarily with “the public
freedom which is required for the purposes of self-government,” not with
“the private freedom of this or that individual” as he plies his wares in the
marketplace of ideas.!"” :

Although the courts continue to acknowledge the importance of free
speech to the exercise of self-government,’’® courts and constitutional
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commentators alike increasingly defend free speech in the name of indi-
vidual fulfillment and self-expression. The shift from self-government to
self-expression, most evident in the 1970s and 1980s, casts freedom of
speech as a particular case of a more general principle of respect for
persons as independent selves, capable of choosing their values for them-
selves. It thus connects the case for content neutrality with the liberal
conception of the person. According to the self-expression rationale for
free speech, government must be neutral toward the views its citizens
espouse in order to respect “the ultimate moral sovereignty of persons.” "’
The focus on self-fulfillment emphasizes “the source of the speech in the
self, and make[s] the choice of the speech by the self the crucial factor in
justifying protection,”120

By the 1970s the Supreme Court made frequent appeal to the ideal of
self-expression, and the conception of the person it reflects. In Cobern v.
California (1971), the Court reversed the conviction of a man who wore
a jacket reading “Fuck the Draft” in a Los Angeles courthouse. “[N]o
other approach would comport with the premise of individual dignity and
choice upon which our political system rests,” Justice Harlan wrote for
the Court. Although many find the four-letter word distasteful, he added,
“it is nevertheless often true that one man’s vulgarity is another’s lyric.”**!

Opinions in subsequent cases found in the First Amendment the need
“to assure self-fulfillment for each individual”*22 and the right to “autono-
mous control over the development and expression of one’s intellect,
interests, tastes, and personalities.”™2* Justice Brennan found freedom of
speech “intrinsic to individual dignity,” especially so “in a democracy like
our own, in which the autonomy of each individual is accorded equal and
incommensurate respect.”' And Justice Byron R. White gave striking
expression to the voluntarist aspect of the liberal conception by arguing
that “ideas which are not a product of individual choice are entitled to less
First Amendment protection. ™12

Group Defamation and Conceptions of the Person

Beyond these explicit judicial statements, two recent controversies suggest
a second, subtler sense in which the unencumbered self finds expression in
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contemporary constitutional law. In both cases, federal courts upheld the
claims of free speech against attempts to prevent the harm of group
defamation. The first was an attempt by the residents of Skokie, Illinois,
with a large population of Jewish survivors of the Holocaust, to prevent a
group of neo-Nazis from marching in their town. The second was an
attempt by feminists and others in Indianapolis to restrict the sale of
pornography. Both attempts failed, for reasons that reveal the power of
assumptions drawn from the liberal conception of the person.

In both cases, the courts ruled the laws invalid for failing to be neutral
with respect to the content of speech; the First Amendment requires a
community to “bracket” its disapproval of the content of speech, how-
ever odious the speech may be. Skokie and Indianapolis argued that it was
unreasonable to bracket their disapproval of the speech they would
restrict, on two grounds. First, they claimed that some speech not only
leads to various harms, such as violence or crime, but constitutes an injury
in and of itself. Second, they claimed that speech-inflicted injury can be
public as well as personal; it can injure persons not only as individuals (as
in private libel cases) but also as members of groups to which they belong.

In striking down the laws, the courts rejected both claims. Before
turning to the cases, it may be helpful to consider how these two theses—
of speech-intrinsic injury, and of group-based or communal harm—are at
odds with the assumptions of the unencumbered self, and so difficult to
reconcile with liberal jurisprudence.

The notion of speech-intrinsic injury finds its most familiar role in the
area of defamation law, which seeks to prevent unjust harm to persons®
reputations. But on the liberal conception of the person, it is not obvious
what injury to reputation can consist in. Traditional understandings of
reputation presuppose notions of honor that define a person’s identity in
relation to social roles: “The concept of honor implies that identity is
essentially, or at least importantly, linked to institutional roles. ...Ina
world of honor, the individual discovers his true identity in his roles, and
to turn away from the roles is to turn away from himself.”!2 Reputation
as honor thus presupposes thickly constituted selves, whose basis of
respect is tied to social institutions. As it developed in preindustrial
England, the common law of defamation protected reputation in this
sense. It dealt with speech-inflicted injuries, such as insults, that injured by
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dishonoring, by denying persons the esteem they were due in virtue of
their place in the social order.'”’

Where the self is conceived as prior to its ends, independent of the roles
it may occupy at any given time, reputation cannot be a matter of honor
in the traditional sense. For the unencumbered self, not honor but dignity
is the basis of respect—the dignity that consists in the capacity of persons
as autonomous agents to choose their ends for themselves. Unlike honor,
which ties respect for persons to the roles they inhabir, dignity resides in a
self antecedent to social institutions, and so is invulnerable to injury by
insult alone. For selves such as these, reputation matters, not intrinsically,
as a matter of honor, but only instrumentally, as a business asset for
example. In order for defamation to injure an unencumbered self, some
“actual” harm must be shown, some harm, that is, independent of the
speech itself.

This contrast is borne out by the different roles of libel law in Europe
and the United States. “In Europe, where pre-capitalist concepts of honor,
family, and privacy survive, reputation is a weighty matter” that fuels not
only duels but also much slander litigation. In the United States, by
contrast, “where tradition is capitalistic rather than feudalistic, reputation
is only an asset, ‘good will,” not an attribute to be sought after for its
intrinsic value. . . . The law of libel is consequently unimportant.”**

If the liberal conception of the person cannot support speech-intrinsic
notions of the cause of injury, neither is it hospitable to communal
conceptions of the object of injury. It resists the idea that libel can apply
to groups or communities as such. If a face-to-face insult can scarcely
count as injury, it is all the more difficult to count racial or religious shurs
as punishable harms. This is so because, on the liberal conception of the
person, the highest respect is the self-respect of a self independent of its
aims and attachments. However much I might prize the esteern of others,
the respect that counts cannot conceivably be injured by a slur against the
racial or religious groups to which I happen to belong. For the unencum-
bered self, the grounds of self-respect are antecedent to any particular ties
or attachments, and so beyond the reach of an insult to “my people.”

Here too the cultural contrast is revealing. Unlike England, which has a
group libel statute,” the United States, with its more individualistic
political culture, has generally been reluctant to recognize group defama-
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tion: “our law of defamation, such as it is, is conceived of only as a
protection against individual injury, as the law of assault and battery is a
protection for individual life and limb. Hence, defamatory attacks upon
social groups are pretty much outside the scope of existing law.” 1%
Despite the general reluctance of American law to recognize group
defamation, it is only in recent decades that the federal courts have
rejected in principle the notions of speech-intrinsic injury and group-
based harm. In two notable cases of the 1940s and 1950s, the Supreme
Court accepted both. That the courts have eroded these precedents over
the last forty years is yet another measure of the advent of the procedural

republic.

Chaplinsky and Beauharnais

In 1942 the Supreme Court considered the case of a Jehovah’s Witness
named Chaplinsky who had been convicted for calling a city marshall a
«damned Fascist” and a “damned racketeer.” In a unanimous decision,
the Court upheld the conviction on the grounds that “there are certain
well-defined and narrowly limited classes of speech, the prevention and
punishment of which have never been thought to raise any Constitutional
problem.” In addition to obscenity, profanity, and libel, these included
what the Court called “insulting or ‘fighting’ words—those which by
their very utterance inflict injury or tend to incite an immediate breach of
the peace.” In an opinion unconstrained by latter-day scruples of content
neutrality, the Court reasoned that such utterances “are of such slight
social value as a step to truth that any benefit that may be derived from
them is clearly outweighed by the social interest in order and morality.”*3!
By allowing that words can inflict injury “by their very utterance,” the
Court acknowledged that “fighting” words not only lead to fights but
sometimes fight on their own.

Ten years later, the Supreme Court considered its first and only case pf
group libel. Joseph Beauharnais, the president of the white supremacist
White Circle League of America, had been convicted and fined $200
under an Illinois statute prohibiting any publication portraying “deprav-
ity, criminality, unchastity, or lack of virtue of a clahf;s‘of citizens” that
«exposes the citizens of any race, color, creed or religion to contempt,
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derision, or obloquy.” Justice Frankfurter, writing for a five—four major-
ity, upheld the law.13

Frankfurter began by citing Chaplinsky and by observing that cvery
American state punished libels directed at individuals. The question was
not whether libel could be outlawed but whether the Constitution pre-
vented a state from punishing libels “directed against designated collec-
tivities.” He answered that it did not: “if an utterance directed at an
individual may be the object of criminal sanctions, we cannot deny to a
State power to punish the same utterance directed at a defined group,”
provided the restriction is not without a purpose related to the well-being
of the state. Given its history of racial and religious strife, the state of
Hlinois was not without reason “in seeking ways to curb false or malicious
defamation of racial and religious groups, made in public places and by
means calculated to have a powerful emotional impact on those to whom
it was presented.”!3

Although it was not for the Court to say whether group libel laws were
the best way of dealing with racial and religious tensions, Frankfurter held
that the Constitution did not prevent states from treating their citizens as
situated selves—as selves defined, for purposes of life prospects and social
esteem, by the groups to which they belonged: “a man’s job and his
educational opportunities and the dignity accorded him may depend as
much on the reputation of the racial and religious group to which he
willy-nilly belongs, as on bis own merits. This being so, we are precluded
from saying that speech concededly punishable when immediately di-
rected at individuals cannot be outlawed if directed at groups with whose
position and esteem in society the affiliated individual may be inextricably
involved.”

Frankfurter’s view that respect for persons may require treating them as
situated selves was at odds with the assumptions of the procedural repub-
lic, and would not survive to support the claims of Skokie and Indianapo-
lis. Indeed, the objections to his view appeared in the dissenting opinions
to Beauharnais itself. Justice Black rejected the extension of libel law from
individuals to groups. As constitutionally recognized, the crime of libel
“has provided for the punishment of false, malicious, scurrilous charges
against individuals,” he wrote, “not against huge groups.” As such, it has
applied to “nothing more than purely private feuds.” Black did not deny
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that words can injure, but he emphasized that the “fighting” words in
Chaplinsky were directed at an individual on a public street, “face-to-
face.” The insults in Beauharnais’s lcaflet, by contrast, were not directed
against particular individuals, but were part of an argument for racial
segregation, and therefore worthy of constitutional protection.’®s

Justice Jackson did not challenge the analogy between individual and
group libel, but he rejected the idea that speech can inflict a punishable
injury independent of the physical harm it may cause. If the leaflet resulted
in a riot or caused individual blacks to be denied housing or employment,
the state could impose liability for these “actual results.” But the racist
Jeaflet could not be held punishable “as criminal libel per se irrespective of
its actual or probable consequences. . . . Words on their own account are
not to be punished in such cases but are reachable only as the root of
punishable evils.”1% The dissents of Black and Jackson, taken together,
anticipated the grounds on which the courts would reject the legal chal-
lenges to the Nazis in Skokie and to pornography in Indianapolis.

The Nazis in Skokie

Skokie offered an inviting target for the Nazis’ provocative purposes,
since it contained a large population of Jewish concentration camp
survivors. The initial impulse of town officials and Jewish groups such
as the Anti-Defamation League was to ignore the Nazis and thus deny
them the publicity a confrontation would bring. But the survivor com-
munity was unwilling to bracket its abhorrence. Indeed, given their
shared memory and resolve to bear witness, the survivors could not
bracket their view of the Nazis without destroying something essential
to their identity. After much debate, they persuaded their fellow citizens
that a Nazi demonstration in their community would be more than mere
offense, a kind of invasion.'¥” The Skokie village government responded
by seeking an injunction to prevent the demonstration, and passed three
ordinances prohibiting demonstrations by hate groups. Meanwhile, the
Nazis found a defender in the American Civil Liberties Union, which
challenged the restrictions in state and federal courts. “Free speech exists
in the most extreme cases,” an ACLU official declared, “or it doesn’t

exist at all.”13®
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The courts struck down all the restrictions as violations of the First
Amendment. Repeatedly citing the Supreme Court in Mosley, they in-
sisted that government must treat all speech with neutrality, however
reprehensible the speech might be.13 Content-based restrictions could be
justified only “on the basis of imminent danger of a grave substantive
evil.” 10

But the evil that Skokie sought to prevent presupposed a theory about
the moral import of speech that the courts refused to accept. The central
issue was posed by the “racial slur” ordinance, which prohibited the
dissemination of materials promoting “hatred against persons by reason
of their race, national origin, or religion.” Skokie did not defend the
ordinance on grounds of averting violence or breach of the peace. Citing
Chaplinsky and Beaubarnais, it argued instead that racial slurs are
“speech-inflicted harms,” and offered evidence of the psychological and
communal trauma such slurs inflict. But the district court concluded that
Beaubarnais was no longer good law, at least in the two respects the
Skokie law required. Although “government may punish speech which
defames individual reputation, or which incites a breach of the peace,” it
may not punish defamation against groups, nor may it prevent speech-
inflicted injuries that do not cause some further, physical harm.™!

The Feminist Case against Pornography

A similar dispute about personhood and speech undetlay the controversy
over Indianapolis’ antipornography law. Unlike traditional obscenity
laws, the 1984 Indianapolis ordinance sought to restrict pornography on
the grounds that it degrades women and undermines civic equality. The
law was premised on the view that “pornography is central in creating
and maintaining sex as a basis for discrimination.” The “bigotry and
contempt it promotes, with the acts of aggression it fosters,” harm
women’s opportunities for equal rights in employment, education, and
other areas and “contribute significantly to restricting women in particu-
lar from full exercise of citizenship and participation in public life, includ-
ing in neighborhoods.” 4

The ordinance defined pornography as “the graphic sexually explicit
subordination of women, whether in pictures or in words.” It made
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trafficking in pornography subject to civil action, which could be brought
by “any woman . . . as a woman acting against the subordination of
women.” ¥

The law depended for its justification on both a speech-intrinsic con-
ception of injury—that pornography harms women independently of the
sex crimes it may cause—and a communal description of the injured
party—that women as women are the victims of the harm pornography
inflicts. In these respects, it resembled the group libel law in Beauharnais
and Skokie’s “racial slur” ordinance.

Catharine MacKinrnon, a leading feminist and one of the authors of the
ordinance, argued that pornography is an intrinsic harm because it shapes
the understandings that constitute relations between the sexes. “Men
treat women as who they see women as being. Pornography constructs
who that is. Men’s power over women means that the way men see
women defines who women can be. Pornography is that way.”'* Al-
though earlier debates centered on a search for causal links between
exposure to pornography and the propensity to commit crimes,'* they
overlooked the way commercial pornography on a vast scale constitutes
a social world inhospitable to the equality of women. Although narrow
notions of causality “privatize the injury pornography does to women,”
the idea that speech constitutes social practices suggests the possibility of
communal notions of injury. According to MacKinnon, the “individu-
ated, atomistic” conception of injury misses the way pornography harms
women, “not as individuals in a one-at-a-time sense, but as members of
the group ‘women.””* In this way, the feminist case against pornography
connects the speech-intrinsic notion of injury and the communal descrip-
tion of the injured party.

U.S. District Court judge Sarah Barker rejected both of these assump-
tions and invalidated the law. She dismissed as “a certain sleight of hand”
the city’s contention that pornography “is the subordination of women
and not an expression of ideas deserving of First Amendment protection.”
The city sought to “redefine offensive speech as harmful action,” Judge
Barker held, but “the clear wording of the Ordinance discloses that they
scek to control speech.” The “fighting words” doctrine of Chaplinsky did
not support the notion of pornography as intrinsic injury, despite its
recognition of words that “by their very utterance inflict injury.”¥
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‘ Judge Barker also objected to the claim that the harm of pornography
is to women as a group. “The Ordinance does not presume or require
specifically defined, identifiable victims” It sought instead “to protect
adult women, as a group, from the diminution of their legal and sociologi-
cal status as women, that is, from the discriminatory stigma which befalls
women as women as a result of ‘pornography.” If the court were to
accept this argument, she reasoned, what would prevent other city coun-
cils “from enacting protections for other equally compelling claims
against exploitation and discrimination”? As if to suggest a litany of
unjustified restrictions, she observed that other legislative bodies might
prohibit racist publications or ethnic and religious slurs. Citing Collin v.
Smith, Judge Barker concluded that upholding restrictions such as these
“would signal so great a potential encroachment upon First Amendment
freedoms that the precious liberties reposed within those guarantees
would not survive.” 1

Unlike Judge Barker, the U.S. Court of Appeals accepted the city’s claim
that “pornography is the injury,” that “pornography is what pornogra-
phy does.” Nevertheless, it affirmed her decision. Whatever its harm,
pornography is a viewpoint, the court maintained, and so the Indianapo-
lis ordinance, contrary to the First Amendment, “is not neutral with
respect to viewpoint.” Because the law affirmed a particular conception of
the good society, at least to the extent of condemning the sexual subordi-
nation of women, it violated the principle that government must be
neutral among visions of the good. “It establishes an ‘approved’ view of
women, of how they may react to sexual encounters, of how the sexes
may relate to each other.” But “the state may not ordain preferred
viewpoints in this way. The Constitution forbids the state to declare one
perspective right and silence opponents.” ¥

The three decades from Beauharnais to Skokie and Indianapolis measure
the triumph of the procedural republic. With speech as with religion, the
notion of the unencumbered self has accompanied, even animated, the
growing insistence that government be neutral among conceptions of the
good. Although the result is a judiciary more permissive of speech than at
any time in American history, these developments raise questions about
the liberalism they embody.
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First, how reasonable it is to bracket disapproval of speech depends, as
we have seen, on competing theories about the relation of speech to social
practices, and about the relation of individual to communal identity. The
liberal case for protecting speech by bracketing moral judgments is there-
fore not neutral after all, but presupposes a controversial theory of per-
sonhood and speech, a theory open to at least two objections: (1)
protecting racists or Nazis or violent pornographic depictions in the name
of neutrality may fail to respect persons as members of the particular
communities to which they belong, and on whose status their social
esteem may largely depend; (2) enforcing the theory that speech only
advocates and never constitutes social practices fails to acknowledge the
injuries that speech can inflict independent of the physical harm it may
cause. Paradoxically, the procedural republic tolerates speech more by
respecting it less, by failing to take seriously its power to inflict injury on
its own.

Second, protecting speech by insisting that local communities bracket
moral judgments carries costs for self-government. Not only does it
underestimate the good of respect for persons as situated selves; it also
prevents political communities from acting democratically to realize this
good. Although the Holocaust survivors had most at stake in preventing
the Nazis from marching, it was the citizens of Skokie who agreed to the
ordinance the courts overturned; although feminists were the most vigor-
ous critics of pornography, it was the Indianapolis city council that passed
the law the courts struck down. Not only the good of communal respect
but also the good of self-governing communities acting to secure this end
is frustrated by the strictures of the procedural republic.

The liberal may reply at this point that restraining majorities—and
hence restricting self-government—is precisely the point of rights as
trumps. The principle that government must be neutral among ends
majorities from imposing their will to suppress speech they
happen to deplore. This, the liberal insists, is its great advantage. Con-
sider, for example, the civil rights movement of the 1960s. Segregationist
whites did not want Martin Luther King to march in their communities
any more than the Jews wanted the Nazis in Skokie. If all speech need not
be tolerated, asks the liberal, then what is to distinguish the case of the
Nazis in Skokie from civil rights marches in the South?

pr events
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Tl.qe answer may be simpler than liberal political theory permits: the
Nams promote genocide and hate, while Martin Luther King sought civil
rights for blacks. The difference consists in the content of the speech, in
Fhe nature of the cause.’® Given their responsibility to interpret the law,
]u'dges are rightly reluctant to make substantive moral distinctions of this
kind in defining freedom of speech or other rights. But the difficulty they
confront in trying to bracket moral judgment illustrates a broader prob-
lem with the liberalism that informs the procedural republic. In a notable
case of the 1960s, Judge Frank Johnson concluded that it was not always
possible to adjudicate rights without passing judgment on the morality of
the cause they would advance.

When Martin Luther King sought to lead a march from Selma to
Montgomery in 1965, Alabama Governor George Wallace tried to stop
him. The case quickly made its way to the U.S. District Court, where it
cpnfronted Judge Johnson with a dilemma. The courts had upheld the
rights of speech and assembly, but the states have the right to regulate the
use of their highways for the safery and convenience of the public. As
Judge Johnson acknowledged, a mass march along a public highway
reached “to the outer limits of what is constitutionally allowed.” Never-
thgless, he ordered the state to permit the march, on grounds of the justice
of its cause: “the extent of the right to assemble, demonstrate and march
peaceably along the highways . . . should be commensurate with the
enprmity of the wrongs that are being protested and petitioned against. In
this case, the wrongs are enormous. The extent of the right to demonstrate
against these wrongs should be determined accordingly.”!s!

Judge Johnson’s decision was not content neutral; it would not have
helped the Nazis in Skokie. It was, in this sense, an illiberal decision. But
it did not lead to a slippery slope of relativism or repression. The march it
made possible prodded the moral imagination of the nation and helped
pass the Voting Rights Act of 196351

Privacy Rights and Family Law

The principle that government must be neutral among conceptions of the
good life finds further constitutional expression in the area of privacy
rights. The constitutional history of the right to privacy is far shorter than
that of religious liberty or free speech. Although the Third Amendment
prohibits quartering soldiers in houses without consent, and the Fourth
Amendment protects persons against unreasonable search and seizure,
the Bill of Rights makes no mention of privacy as such. Nevertheless, the
Supreme Court has in recent years found implicit in the Constitution a
right of privacy that protects from governmental interference such per-
sonal activities as marriage, procreation, contraception, and abortion.

These decisions have occasioned voluminous scholarly debate about
methods of judicial interpretation, and of course much political debate
about abortion itself. Rather than address these controversies, however, 1
he political theory and conception of the person the
privacy cases reveal. These cases, together with recent developments in
family law, connect the ideal of the neutral state with the image of the un-
encumbered self. They also display the flaws in the theory they embody.

propose to explore t

Intimacy and Autonomy

In the constitutional right of privacy, the neutral state and the unencum-
bered self are often joined. In the case of abortion, for example, no state
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may, “by adopting one theory of life,” override a woman’s right to
decide whether or not to terminate her pregnancy.! Government may not
enforce a particular moral view, however widely held, for “no individual
should be compelled to surrender the freedom to make that decision for
herself simply because her ‘value preferences’ are not shared by the
majority.”?

As with religious liberty and freedom of speech, so with privacy, the
ideal of neutrality often reflects a voluntarist conception of human
agency. Government must be neutral among conceptions of the good life
in order to respect the capacity of persons to choose their values and
relationships for themselves. So close is the connection between privacy
rights and the voluntarist conception of the self that commentators fre-
quently assimilate the values of privacy and autonomy: Privacy rights are
said to be “grounded in notions of individual autonomy,” because “the
human dignity protected by constitutional guarantees would be seriously
diminished if people were not free to choose and adopt a lifestyle which
allows expression of their uniqueness and individuality.”? In “recognizing
a constitutional right to privacy,” the Court has given effect to the view
“that persons have the capacity to live autonomously and the right to
exercise that capacity.”* Supreme Court decisions voiding laws against
contraceptives “not only protect the individual who chooses not to pro-
create, but also the autonomy of a couple’s association.” They protect
men and women “against an unchosen commitment” to unwanted chil-
dren and “against a compelled identification with the social role of
parent.”$

In Supreme Court decisions and dissents alike, the justices have often
tied privacy rights to voluntarist assumptions. The Court thus held that
laws banning contraceptives violate “the constitutional protection of
individual autonomy in matters of childbearing.”¢ It defended the right to
an abortion on the grounds that few decisions are “more propetly private,
or more basic to individual dignity and autonomy, than a woman’s
decision . . . whether to end her pregnancy.”” Concurring in an abortion
case, Justice Douglas held the right of privacy to protect such liberties as
“the autonomous control over the development and expression of one’s
intellect, interests, tastes, and personality,” and “freedom of choice in the

basic decisions of one’s life respecting marriage, divorce, procreation, -
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contraception, and the education and upbringing of children.”8 Writing in
dissent, Justice Thurgood Marshall would have struck down a regulation
limiting the hair length of policemen as “inconsistent with the values of
privacy, self-identity, autonomy, and personal integrity” he believed the
Constitution was designed to protect.® And four members of the Court
would have extended privacy protection to consensual homosexual activ-
ity, on the grounds that “much of the richness of a relationship will come

from the freedom an individual has to choose the form and nature of these

intensely personal bonds.

Although the link between privacy and autonomy is now so familiar as
to secm natural, even necessary, the right of privacy need not presuppose
a voluntarist conception of the person. In fact, through most of its history
in American law, the right of privacy has implied neither the ideal of the
neutral state nor the ideal of a self freely choosing its aims and attach-
ments. That the meaning of privacy hasin recent years come to carry these
reflects their growing prominence in our moral and political
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assumptions

culture. ‘ ‘ .
\Where the contemporary right of privacy is the right to engage in

certain conduct without government restraint, the traditional version is
the right to keep certain personal facts from public view. The new privacy
protects a person’s “independence in making certain kinds of important
decisions,” whereas the old privacy protects a person’s interest “in avoid-
ing disclosure of personal matters.”"!

The tendency to identify privacy with autonomy not only obscures
these shifting understandings of privacy; it also restricts the range of
reasons for protecting it. Although the new privacy typically relies on
voluntarist justifications, it can also be justified in other ways. A right to
be free of governmental interference in matters of marriage, for example,
can be defended not only in the name of individual choice but also in the
name of the intrinsic value or social importance of the practice it protects.
As the Court has sometimes acknowledged, “certain kinds of personal
bonds have played a critical role in the culture and traditions of the
Nation by cultivating and transmitting shared ideals and be.lief_s;.they
thereby foster diversity and act as critical buffers between the individual
and the power of the State.”2 The Court’s greater tcnden(.:y, however, ‘h‘as
been to view privacy in voluntarist terms, as protecting “the ability
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independently to define one’s identity.”3 This tendency offers further
evidence of the triumph of the procedural republic.

From the Old Privacy to the New

The right to privacy first gained legal recognition in the United States as a
doctrine of tort law, not of constitutional law. In an influential article in
1890, Louis Brandeis, then a Boston lawyer, and his onetime law partner
Samuel Warren argued that the civil law should protect “the right to
privacy.”" Far from latter-day concerns with sexual freedoms, Brandeis’
and Warren’s notion of privacy was quaint by comparison, concerned
with the publication of high-society gossip by the sensationalist press ot
the unauthorized use of people’s portraits in advertising. In fact their joint
article was inspired by Warren’s annoyance at press coverage of the lavish
entertainment he conducted at his home in Boston’s elite Back Bay.t®
“The press is overstepping in every direction the obvious bounds of
propriety and of decency,” they wrote. “Gossip is no longer the resource
of the idle and of the vicious, but has become a trade, which is pursued

with industry as well as effrontery. To satisfy a prurient taste the details of

sexual relations are spread broadcast in the columns of the daily papers.
To occupy the indolent column upon column is filled with idle gossip,
which can only be procured by intrusion upon the domestic circle.”
According to Warren and Brandeis, such indiscretions brought “a lower-
ing of social standards and of morality” and also infringed the “right of
the individual to be let alone.”16

Gradually at first, then more frequently in the 1930s, the right to
privacy gained recognition in the civil law of most states.'” Before the
1960s, however, privacy received scant attention in constitutional law.
Two Lochner era cases held the Fourteenth Amendment to protect the
right “to marry, establish 2 home and bring up children,” and “to direct
the upbringing and education of children,” but did not mention privacy as
such.!® When in 1927 the Supreme Court refused to count wiretapping as
a search and seizure limited by the Fourth Amendment, Brandeis wrote a
memorable dissent, extending his earlier privacy concerns to a constitu-
tional setting. The guarantee against unreasonable search and seizure
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“conferred, as against the Government, the right to b? let alone,” he
argued. “To protect that right, every unjustifiable intrusion by the Gov-
ernment upon the privacy of the individual, whatever the means em-
ployed, must be deemed a violation of the Fourth Ar.nf.:ndment. ® And in
1942 the Court invalidated an Oklahoma law providing for compulsor.y
sterilization after a third conviction for a felony involvil.lg “.n?ore'tl turpi-
tude,” holding that the law touched “one of the basic civil rights of
man.”?
The Supreme Court first addressed the right of privacy as Sl',lCh when
Connecticut’s ban on contraceptives came under challenge in PO? 0.
Ullman (1961). Although the majority dismissed the case on technical
grounds, Justices Douglas and Harlan dissented, arguing thgt th(: law
violated the right of privacy. The privacy they defended was privacy m'the
traditional sense. The right at stake was not the right to use contraceptives
but the right to be free of the surveillance that enforcement would require.
«[f we imagine a regime of full enforcement of the lavy, * wrote Douglas,
«we would reach the point where search warrants issued and officers
rooms to find out what went on. . . . If [the State] can
make this law, it can enforce it. And proof of its Viola'fion necessarily
involves an inquiry into the relations between man.and wife.”s .
Banning the sale of contraceptives would be different frpm banning
their use, Douglas observed. Banning tbe sale wquld restrict access to
contraceptives, but without exposing intimate relations to public inspec-

Id take police to the drugstore, not to the bedroom,
22

appeared in bed

tion. Enforcement wou I
and so would not offend privacy in the traditional sense. o
Justice Harlan also objected to the law on grounds that dlsFlngulsh the
old privacy from the new. He did not obe:?t: that the law aga.mst contrﬁ-
ceptives failed to be neutral among competing moral conceptlonsl.. 'Igo ; e
contrary, he acknowledged that the law was based on the belie t a,E
contraception is immoral in itself and_ epcpgrages Sl.lch“ C'hssolute action
as fornication and adultery by minimizing their “disastrous conse-

quence.”* But Harlan did not find this failure of neutrality contrary to the

Constitution. ‘
In a statement clearly opposed to the assumptions of the procedural

Harlan argued that morality is a legitimate concern of govern-

blic, _ :
e ty is not limited in its objects only to the physical well-being

ment: “socie
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of the community, but has traditionally concerned itself with the moral
soundness of its people as well. Indeed to attempt a line between public
behavior and that which is purely consensual or solitary would be to
withdraw from community concern a range of subjects with which every
society in civilized times has found it necessary to deal.”?*

Although he rejected the ideal of the neutral state, Harlan did not
co'nclude that Connecticut had a right to prohibit married couples from
using cgntraceptives. Like Douglas, he reasoned that enforcing the law
vyould intrude on the privacy essential to the prized institution of mar-
riage. His objection was to the violation of privacy in the traditional sense,
to “the intrusion of the whole machinery of the criminal law into the very
heart of marital privacy, requiring husband and wife to render account
before a criminal tribunal of their uses of that intimacy.” According to
Harlgn, the state was entitled to embody in law the belief that contracep-
tion is immoral, but not to implement “the obnoxiously intrusive means
it has chosen to effectuate that policy.”?

Four years later, in Griswold v. Connecticut, the dissenters prevailed.
The Supreme Court invalidated Connecticut’s law against contraceptives
and for the first time gave explicit constitutional recognition to the right
of Privacy. The right the Court upheld remained tied to the traditional
notion of privacy as the interest in keeping intimate affairs from public
view. The violation of privacy consisted in the intrusion requifed to
e'nforce the law, not in the restriction on the freedom to use contracep-
tives. “Would we allow the police to scarch the sacred precincts of marital
bedrooms for telltale signs of the use of contraceptives?,” wrote Justice
Douglas for the Court, “The very idea is repulsive to the notions of
privacy surrounding the marriage relationship.”2

The justification for the right was not voluntarist but based on a
substantive moral judgment; the Court vindicated privacy not for the sake
of letting people lead their sexual lives as they choose, but rather for the
s'ake of affirming and protecting the social institution of marriage. “Mar-
riage is a coming together for better or for worse, hopefully enduring, and
intimate to the degree of being sacred. It is an association that promotes a
way of life . . . a harmony in living . . . a bilateral loyalty . . . it is an
a§soci3tion for as noble a purpose as any involved in our prior deci-
sions.”¥
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Although Griswold is often viewed as a dramatic constitutional de-
parture, the privacy right it proclaimed is consistent with traditional
notions of privacy going back to the turn of the century. From the
standpoint of shifting privacy conceptions, the more decisive turn came
seven years later in Eisenstadt v. Buaird (1972), a seemingly similar case.?
Like Griswold, it involved a state law restricting contraceptives. But in
Eisenstads, the challenged law restricted the distribution of contracep-
tives, not their use. While it therefore limited access to contraceptives,
its enforcement could not be said to require governmental surveillance
of intimate activities. It did not violate privacy in the traditional sense.
(In fact the case arose when a man was convicted for giving away a
contraceptive device at a public lecture on contraception.) Furthermore,
the law prohibited the distribution of contraceptives only to unmarried

persons, and so did not burden the institution of marriage as the Con-

necticut law did.
Despite these differences, the Supreme Court struck down the law, with

only a single dissent. Its decision involved two innovations, one explicit,
the other unacknowledged. The explicit change was to redescribe the
bearers of privacy rights from persons gua participants in the social
institution of marriage to persons qua individuals, independent of their
roles or attachments. “It is true that in Griswold the right of privacy in
question inhered in the marital relationship. Yet the marital couple is not
an independent entity with a mind and heart of its own, but an association
of two individuals each with a separate intellectual and emotional
makeup.”?”

The subtler though no less fateful change was in the shift from the old
w. More than freedom from surveillance or disclosure of
the right to privacy would now protect the freedom to
engage in certain activities without governmental restriction. Whereas
privacy in Griswold prevented intrusion into “the sacred precincts of
marital bedrooms,” privacy in Eisenstadt prevented intrusion into deci-
sions of certain kinds. Moreover, as the meaning of privacy changed, so
did its justification. The Court protected privacy in Eisenstadt, not for the
social practices it promotes but for the individual choice it secures. “If the
right of privacy means anything, it is the right of the individual, married
or single, to be free from unwarranted governmental intrusion into mat-

privacy to the ne
intimate affairs;
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ters so fundamentally affecting a person as the decision whether to bear or
beget a child.”%

One year later, in Roe v. Wade, the Supreme Court gave the new
privacy its most controversial application, striking down a Texas law
against abortion. “This right of privacy . . . founded in the Fourteenth
Amendment’s concept of personal liberty and restrictions upon state
action . . . is broad enough to encompass a woman’s decision whether or
not to terminate her pregnancy.”s! First with contraception, then with
abortion, the right of privacy had become the right to make certain sorts
of choices, free of interference by the state. The choice had also to be free
of interference by husbands or parents. A few years after Roe, the Court
struck down a law requiring a husband’s consent as a condition for an
abortion, or parental consent in the casc of unmarried minors. Since the
state could not prevent even minors from having abortions in the first
trimester, it could not delegate to “a third party” such as a husband or
parent the authority to do s0. More recently, the Court upheld a parental
consent requirement but invalidated a spousal notification provision as
imposing an undue burden on the woman’s right to choose.”

The voluntarist grounds of the new privacy found explicit statement in
a 1977 case invalidating a New York law prohibiting the sale of contra-
ceptives to minors under age sixteen. For the first time, the Court used the
language of autonomy to describe the interest privacy protects, and ar-
gued openly for the shift from the old privacy to the new. Writing for the
Court in Carey v. Population Services International, Justice Brennan
admitted that Griswold focused on the fact that a law forbidding the use
of contraceptives can bring the police into marital bedrooms. “But sub-
sequent decisions have made clear that the constitutional protection of
individual autonomy in matters of childbearing is not dependent on that
clement.” Eisenstadt protected the “decision whether to bear or beget a
child,” he emphasized. Roe protected “a woman’s decision whether or
not to terminate her pregnancy.” “Read in the light of its progeny, the
teaching of Griswold is that the Constitution protects individual decisions
in matters of childbearing from unjustified intrusion by the State.”*

Given the voluntarist construal of privacy, restricting the sale of contra-
ceptives violates privacy as harshly as banning their use; the one limits
choice as surely as the other. “Indeed, in practice,” Brennan observed, “a
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prohibition against all sales, since more easily and less offensively en-
forced, might have an even more devastating effect upon the freedom to
choose contraception.” Ironically, the very fact that a ban on sales does
not threaten the old privacy makes it a greater threat to the new.

Later decisions upholding abortion rights also used the language of
autonomy to describe the privacy interest at stake. “Few decisions are . . .
more properly private, or more basic to individual dignity and auton-
omy,” held the Court in one such case, “than a woman’s decision . . .
whether to end her pregnancy. A woman’s right to make that choice freely
is surely fundamental.” The notion of privacy as autonomy found
perhaps its fullest expression in a 1992 abortion rights opinion authored
jointly by Justices Sandra Day O’Connor, Anthony Kennedy, and David
Souter. Privacy rights protect “the most intimate and personal choices a
person may make in a lifetime, choices central to personal dignity and
autonomy.” The justices went on to draw an explicit connection between
privacy as autonomy and the voluntarist conception of the person: “At
the heart of liberty is the right to define one’s own concept of existence, of
meaning, of the universe, and of the mystery of human life. Beliefs about
these matters could not define the attributes of personhood were they
formed under compulsion of the State.”

Despite its increasing tendency to identify privacy with autonomy, the
Court refused, in a five—four decision, to extend privacy protection to
consensual homosexual activity. Writing for the majority, Justice White
emphasized that the Court’s previous privacy cases protected choice only
with respect to childrearing and education, family relationship, procrea-
tion, marriage, contraception, and abortion. “We think it evident,” he
held, “that none of the rights announced in those cases bears any resem-
blance to the claimed constitutional right of homosexuals to engage in
acts of sodomy.” He also rejected the claim that the citizens of Georgia
could not embody in law their belief “that homosexual sodomy is im-
moral and unacceptable.” Neutrality to the contrary, “the law . . . is
constantly based on notions of morality, and if all laws representing
essentially moral choices are to be invalidated under the Due Process
Clause, the courts will be very busy indeed.”*

Writing for the four dissenters, Justice Blackmun argued that the
Court’s previous privacy rights decisions did not depend on the virtue of
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the practices they protected but on the principle of free individual choice in
intimate matters. Since the right of privacy in sexual relationships protects
“the freedom an individua! has to choose the form and nature of these in-
tensely personal bonds,” it protects homosexual activity no less than other
intimate choices. Blackmun also invoked the ideal of the neutral state.
That certain religions abhor homosexuality “gives the State no license to
impose their judgments on the entire citizenry.” Law may not depend for
its justification on religious conviction. To the contrary, the state’s appeal
to religious teachings against homosexuality undermines its claim that the
law “represents a legitimate use of secular coercive power.”?

Despite the Court’s reluctance to extend privacy rights to homosexuals,
the privacy cases of recent decades offer ample evidence of assumptions
drawn from the liberal conception of the person. They also raise two
questions about the liberalism they reflect. One concerns the case for
bracketing controversial moral issues; the other concerns the way the
voluntarist conception of privacy tends to limit the range of reasons for
protecting privacy.

Abortion and the Minimalist Case for Toleration

As we have seen, minimalist liberalism seeks a conception of justice that is
political not philosophical, that does not presuppose any particular con-
ception of the person, Kantian or otherwise. It proposes bracketing con-
troversial moral and religious issues for political purposes, not for the
sake of such “comprehensive” liberal ideals as autonomy or individuality,
but rather for the sake of securing social cooperation in the face of
disagreement about ends.® One objection to this version of liberalism is
that the case for bracketing a particular moral or religious controversy
may depend on an implicit answer to the controversy it purports to
bracket. In the case of abortion, for example, the more confident we are
that fetuses are, in the relevant moral sense, different from babies, the
more confident we can be in bracketing the question about the moral
status of fetuses for the political purposes.

The Court’s argument in Roe v. Wade illustrates the difficulty of
deciding constitutional cases by bracketing controversial moral and relig-
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ious issues. While the Court claimed to be neutral on the question of when
life begins, its decision presupposed a particular answer to that question.
The Court began by observing that Texas” law against abortion presup-
poses a particular theory of when life begins: “Texas urges that . . . life
begins at conception and is present throughout pregnancy, and that,
therefore, the State has a compelling interest in protecting that life from
and after conception.”*

The Court then claimed to be necutral on that question: “We need not
resolve the difficult question of when life begins. When those trained in
the respective disciplines of medicine, philosophy, and theology are un-
able to arrive at any consensus, the judiciary . . . is not in a position to
speculate as to the answer.” It then noted “the wide divergence of think-
ing on this most sensitive and difficult question,” throughout the Western
tradition and in the law of various American states.

From its summary of diverging views, the Court concluded that “the
unborm have never been recognized in the law as persons in the whole
sense.” And from this conclusion it argued that Texas was wrong to
embody in law a particular theory of life: “In view of all this, we do not
agree that, by adopting one theory of life, Texas may override the rights
of the pregnant woman that are at stake.”*

The Court claimed to be neutral on the question of when life begins,
and struck down Texas’ law for failing to be neutral, for embodying in
law “one theory of life.” But contrary to its professions of neutrality, the
Court’s decision presupposed a particular answer to the question it
claimed to bracket. “With respect to the State’s important and legitimare
interest in potential life, the ‘compelling’ point is at viability. This is so
because the fetus then presumably has the capability of meaningful life
outside the mother’s womb. State regulation protective of fetal life after
viability thus has both logical and biological justifications.”*

That the Court’s decision in Roe presupposed a particular answer to

the question it purported to bracket is no argument against its decision, -

only an argument against its claim to have bracketed the controversial
question of when life begins. It did not replace Texas’ theory of life with a
neutral stance, but with a different theory of its own.

The minimalist liberal’s case for neutrality is also subject to a further
difficulty: Even given an agreement to bracket controversial moral and
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religious issues for the sake of social cooperation, what counts as bracket-
ing may remain controversial; and this controversy may require for its
solution either a substantive evaluation of the interests at stake or at least
a conception of the self that minimalist liberalism resolves to avoid. An
abortion case upholding Roe offers an example of this difficulty.

Dissenting in Thornburgh v. American College of Obstetricians
(1986), Justice White urged the Court to overrule Roe v. Wade and
“return the issue to the people.” He agreed that abortion was a controver-
sial moral issue, but argued that the best way for the Court to bracket this
controversy was to let each state decide the question for itself. He pro-
posed, in effect, to bracket the intractable controversy over abortion as
Stephen Douglas proposed to bracket the intractable controversy over
slavery—by refusing to impose a single answer on the country as a whole.
“Abortion is a hotly contested moral and political issue,” White wrote.
“Such issues, in our society, are to be resolved by the will of the people,
either as expressed through legislation or through the general principles
they have already incorporated into the Constitution they have adopted.”
For the Court to do otherwise was not to be neutral but to “impose its
own controversial choices of value upon the people.”*

Responding to White, Justice Stevens advocated a different way of
bracketing. He argued that, given the controversial moral issues at stake,
not the legislatures but rather individual women should decide the ques-
tion for themselves. For the Court to insist that women be free to choose
for themselves was not to impose the Court’s values, but simply to prevent
local majorities from imposing their values on individuals: “no individual
should be compelled to surrender the freedom to make that decision for
herself simply because her ‘value preferences’ are not shared by the
majority.” For Stevens, the basic question was not which theory of life is
true, but “whether the ‘abortion decision’ should be made by the individ-
ual or by the majority ‘in the unrestrained imposition of its own, extra-
constitutional value preferences.””*

Both ways of bracketing are in principle consistent with minimalist
liberalism; the practical interest in social cooperation under conditions of
disagreement about the good offers no grounds for choosing one over the
other. Even given agreement to bracket an intractable moral or religious
controversy for the sake of social cooperation, it may still be unclear what
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counts as bracketing. And resolving that question—deciding between
White’s position and Stevens’—requires either a substantive view about
the moral and religious interests at stake or a conception of the person
such as Kantian liberalism affirms. But both solutions would deny mini-
malist liberalism its minimalism; each would implicate its putatively
political conception of justice in moral and philosophical commitments it
seeks to avoid.

The minimalist liberal might reply that the conception of the person
required to resolve the dispute need not be derived from a comprehensive
moral conception such as Kant’s, but can be drawn instead from an
interpretation of our political culture. Stevens® view that neutrality re-
quires respect for individual choice can be justified by appeal to the
conception of the person “implicit in the public culture of a democratic
society.” It need not resort to moral philosophy, not even to the ideals of
autonomy and individuality as Kant and Mill conceived them.

But as we have seen, the liberal conception of the person on which
Stevens® view relies is not characteristic of our political and constitutional
tradition as such. The image of the person as a freely choosing, unencum-
bered self has only recently come to inform our constitutional practice.
Whatever its appeal, it does not underlie the American political tradition
as a whole, much less “the public culture of a democratic society” as such.
Any role it may play in the justification of liberalism must therefore
depend on moral argument, not cultural interpretation or appeals to
tradition alone. If liberals want to bracket controversial moral questions
in a way that assures individual choice (Stevens’ way over White’s), they
must affirm after all a conception of the person on which the self is prior
to its ends. They cannot avoid confronting the difficulties that this concep-

tion of the person entails.

Homosexuality and the Voluntarist Case for Toleration

As the abortion case poses problems for minimalist liberalism, the homo-
sexual case raises problems for the version of liberalism that ties toleration
to autonomy rights alone. This can be seen in the argument for toleration
advanced by the dissenters in Bowers v. Hardwick (1986).%
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In refusing to extend the right of privacy to homosexuals, the Court
declared that none of the rights announced in earlier privacy cases “bears
any resemblance” to the rights homosexuals seek: “No connection be-
tween family, marriage, or procreation on the one hand and homosexual
activity on the other has been demonstrated.”# Any reply to the Court’s
position would have to show some connection between the practices
already subject to privacy protection and the homosexual practices not
yet protected. What then is the resemblance between heterosexual intima-
cies on the one hand, and homosexual intimacies on the other, such that
both are entitled to a constitutional right of privacy?

This question might be answered in at least two different ways—one
voluntarist, the other substantive. The first argues from the autonomy the
practices reflect, whereas the second appeals to the human goods the
practices realize. The voluntarist answer holds that people should be free
to choose their intimate associations for themselves, regardless of the
virtue or popularity of the practices they choose, so long as they do not
harm others. On this view, homosexual relationships resemble the hetero-
sexual relationships the Court has already protected in that all reflect the
choices of autonomous selves.

By contrast, the substantive answer claims that much that is valuable in
conventional marriage is also present in homosexual unions. On this
view, the connection between heterosexual and homosexual relations is
not that both are the products of individual choice but that both realize
important human goods. Instead of relying on autonomy alone, this
second line of reply articulates the virtues that homosexual intimacy may
share with heterosexual intimacy, as well as any distinctive virtues of its
own. It defends homosexual privacy in the way Griswold defended mari-
tal privacy, by arguing that like marriage, homosexual union may also be
“intimate to the degree of being sacred . . . a harmony in living . . . a
bilateral loyalty,” an association for a “noble purpose.”

Of these two possible replies, the dissenters in Bowers relied wholly on
the first. Instead of defending homosexual intimacies in terms of the
human goods they share with intimacies already protected by the Court,
Justice Blackmun cast the Court’s earlier cases in individualist terms, and
found their connection with the homosexual case in the idea that “much
of the richness of a relationship will come from the freedom an individual
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has to choose the form and nature of these intensely personal bonds.” At
issue in the case was not homosexuality as such but respect for the fact
that “different individuals will make different choices” in deciding how to
conduct their lives.*!

Justice Stevens, in a separate dissent, also avoided reference to the
values homosexual intimacy may share with heterosexual love. Instead,
he wrote broadly of “the individual’s right to make certain unusually
important decisions” and “respect for the dignity of individual choice,”
rejecting the notion that such liberty belongs to heterosexuals alone:
“From the standpoint of the individual, the homosexual and the hetero-
sexual have the same interest in deciding how he will live his own life, and,
more narrowly, how he will conduct himself in his personal and voluntary
associations with his companions.”*

The voluntarist argument so dominates the dissents that it seems
difficult to imagine a judicial rendering of the substantive view. But a
glimmer of this view can be found in a lower court’s opinion in the same
case. The U.S. Court of Appeals had ruled in Hardwick’s favor and struck
down the law under which he was convicted.” Like Blackmun and
Stevens, it argued for an analogy between privacy in marriage and privacy
in homosexual relations. But unlike the Supreme Court dissenters, it did
1ot rest the analogy on voluntarist grounds alone. It argued instead that
both practices may realize important human goods.

The marital relationship is significant, wrote the court of appeals, not
only because of its procreative purpose but also “because of the unsur-
passed opportunity for mutual support and self-expression that it pro-
vides.” It recalled the Supreme Court’s observation in Griswold that
«[m]arriage is a coming together for better or for worse, hopefully endur-
ing, and intimate to the degree of being sacred.” And it went on to suggest
that the qualities the Court so prized in Griswold can sometimes be
present in homosexual unions as well. “For some, the sexual activity in
question here serves the same purpose as the intimacy of marriage.”**

Ironically, this way of extending privacy rights to homosexuals depends
on an “old-fashioned” reading of Griswold, a reading the Court has long
since renounced in favor of an individualist reading.” By drawing on the
aspect of Griswold that affirms certain values and ends, the subgtantive
case for homosexual privacy offends the liberalism that informs the proce-
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dural republic. It grounds the right of privacy on the good of the practice it
would protect, and so fails to be neutral among conceptions of the good.

The more frequently employed precedent for homosexual rights is not
Griswold but Stanley v. Georgia (1969), which upheld the right to possess
obscene materials in the privacy of one’s home. Stanley did not bold that
the obscene films found in the defendant’s bedroom served a “noble pur-
pose,” only that he had a right to view them in private. True to the assump-
tions of the procedural republic, the toleration it defended was wholly
independent of the value or importance of the thing being tolerated.*

A New York State court vindicated privacy rights for homosexuals on
precisely these grounds. If, following Stawley, there is a right to the
“satisfaction of sexual desires by resort to material condemned as ob-
scene,” there should also be a right “to seck sexual gratification from
what at least once was commonly regarded as ‘deviant’ conduct,” so long
as it is private and consensual. The court emphasized its neutrality toward
the conduct it protected: “We express no view as to any theological,
moral or psychological evaluation of consensual sodomy. These are as-
pects of the issue on which informed, competent authorities and individu-
als may and do differ.” The court’s role was simply to assure that the state
bracketed these competing moral views rather than embodying any one of
them in law: “it is not the function of the Penal Law in our governmental
policy to provide either a medium for the articulation or the apparatus for
the intended enforcement of moral or theological values.”

The case for toleration that brackets the morality of homosexuality has
a familiar appeal. In the face of deep disagreement about values, it seems
to ask least of the contending parties. It offers social peace and respect for
rights without the need for moral conversion. Those who view sodomy as
sin need not be persuaded to change their minds, only to tolerate those
who practice it in private. By insisting only that each respect the freedom
of others to live the lives they choose, this toleration promises a basis for
political agreement that does not await shared conceptions of the good.

But despite its promise, the neutral case for toleration is subject to two
related difficulties. First, as a practical matter, it is by no means clear that
social cooperation can be secured on the strength of autonomy rights
alone, absent some measure of agreement on the moral permissibility of
the practices at issue. It may not be accidental that the practices now
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subject to the right of privacy were first accorded constitutional protec-
tion in cases that spoke of the sanctity of marriage and procreation. Only
later were privacy rights abstracted from these practices, and protected
without reference to the goods they were once thought to make possible.
This would suggest that the voluntarist justification of privacy rights is
parasitic—politically as well as philosophically—on some measure of
agreement that the practices protected are morally permissible.

A second difficulty with the voluntarist case for toleration concerns the
quality of respect it secures. As the New York case suggests, the analogy
with Stanley tolerates homosexuality at the price of demeaning it; it puts
homosexual intimacy on a par with obscenity—a base thing that should
nonetheless be tolerated so long as it takes place in private. If Stanley
rather than Griswold is the relevant analogy, the interest at stake is bound
t0 be reduced, as the New York court reduced it, to “sexual gratification.”
(The only intimate relationship at stake in Stanley was between a man and
his pornography.)

The majority in Bowers exploited this assumption by ridiculing the
notion of a “fundamental right to engage in homosexual sodomy.”* The
obvious reply is that Bowers is no more about a right to homosexual
sodomy than Griswold was about a right to heterosexual intercourse.
But by refusing to articulate the human goods that homosexual intimacy
may share with heterosexual unions, the voluntarist case for toleration
forfeits the analogy with Griswold and makes the ridicule difficult to
refute.

The problem with the neutral case for toleration is the opposite side of
its appeal; it leaves wholly unchallenged the adverse views of homosexu-
ality itself. But unless those views can be plausibly addressed, even a court
ruling in their favor is unlikely to win for homosexuals more than a thin
and fragile toleration. A fuller respect would require, if not admiration, at
least some appreciation of the lives homosexuals live. But such apprecia-
tion is unlikely to be cultivated by a legal and political discourse con-
ducted in terms of autonomy rights alone.

The liberal may reply that autonomy arguments in court need not
foreclose more substantive, affirmative arguments elsewhere; bracketing
moral argument for constitutional purposes does not require bracketing

moral argument in all domains. Once their freedom of choice in sexual



o T

The Constitution of the Procedural Republic - 108

practice is secured, homosexuals can seek, by argument and example, to
win from their fellow citizens a deeper respect than autonomy can supply.

But this reply underestimates the extent to which constitutional dis-
course has come to define the terms of political discourse in Ametican
public life. Though most at home in constitutional law, the main motifs of
contemporary liberalism—rights as trumps, the neutral state, and the
unencumbered self—figure with increasing prominence in our moral and
political culture. This is what it means to have become a procedural
republic. Assumptions drawn from constitutional discourse increasingly
set the terms of moral and political debate in general.

Admittedly, these very developments pose an obstacle to those who
would argue for toleration by appealing to the moral worth of the prac-
tices it would protect. Even the institutions of marriage and the family are
increasingly conceived in voluntarist terms, prized less for the human
goods they make possible than for the autonomous choices they express.
As we shall see, the ideal of neutrality and the self-image that attends it do
not reside in constitutional law alone. They also reflect more general
changes in American moral culture, as the recent transformation of family
law attests.

No-Fault Family Law

Recent decades have brought “a diminution of the law’s discourse in
moral terms about the relations between family members, and the transfer
of many moral decisions from the law to the people the law once regu-
lated.”® At the same time, the law increasingly treats persons as individual
selves independent of their family roles. These changes have affected the
law’s treatment of divorce, alimony, marital property, child custody, and
family support requirements in virtually every state in the country.

The law of divorce offers the most telling example. For over a century,
divorce law reflected and enforced a particular ideal of marriage and “of
the proper moral relations between husband and wife.”s' This ideal
included duties of lifelong mutual responsibility and fidelity, tied to tradi-
tional gender-based roles. The husband had the duty of economic sup-
port; the wife, the duty of domestic service. The mutual responsibilities of
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marriage constituted “a unity that transcended the parties’ individual
interests.” Only a serious breach of moral duties, such as adultery, cruelty,
or desertion, provided grounds for divorce. And the obligations of mar-
riage could persist long after divorce, in the form of alimony payments by
the husband to his former wife.®

In 1970 the state of California enacted the first “no-fault” divorce law
in the country. Its effect was to bracket the moral considerations that had
traditionally governed the law of divorce. The new law removed all
reference to guilt and innocence and provided for divorce upon either
party’s claim that “irreconcilable differences” had caused the marriage to
break down. Moral grounds were no longer required, neither spouse had
to prove fault or guilt, nor did the spouses have to agree to end their
marriage. Either could decide unilaterally to get a divorce, without the
consent of the other. Whereas the old law implied ““a right’ to remain
married if one adhered to one’s marriage contract, the new law elevates
one’s ‘right” to divorce by permitting divorce at either party’s request.”¢

Like the divorce itself, financial awards were also detached from moral
considerations of guilt and innocence, punishment and reward, Alimony
payments and property settlements are now based on financial need, not
marital behavior. “Under the old law the adulterous husband or wife
typically had to pay for his or her infidelity with a disadvantageous
property or alimony award. Today, in contrast, there are no penalties for
adultery and no rewards for fidelity.”s* Instead of concerning themselves
with guilt or innocence, the courts now employ such “nonjudgmental”
criteria as the economic needs and resources of the parties.

The new law brackets marital roles as well as fault. The gender-based
responsibilities of the old law give way to gender neutrality in the new.
Fusbands are no longer held responsible for the financial support of their
former wives, and women are expected to become self-sufficient after
divorce. The law now views alimony as a temporary, not a lifelong,
obligation, whose purpose is to ease the wife’s transition from economic
dependence to self-sufficiency. In the wake of the reform, permanent
alimony dropped from 62 to 32 percent of alimony awarded. By 1972
«rwo-thirds of the spousal support awards were transitional awards for a
limited and specified duration,” about two years on average. By 1978
only 17 percent of divorced women were awarded any alimony at all.**
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The California law also rejects traditional role-based responsibilities in
child custody and support. It replaces the old preference for maternal
custody with a gender-neutral standard, although in practice most chil-
dren continue to live with their mothers. It also makes both parents
responsible for child support.

California’s revolution in family law quickly spread across the country.
By 1985 every state in the nation had adopted some version of no-fault
divorce. Some, like California, rejected moral grounds for divorce alto-
gether, while others added “no-fault” as an option, alongside traditional
versions. A few even provided for divorce by mail.#’

Most states have also banned fault as a factor in alimony awards. Even
the language of spousal support has changed in ways that reflect the
rejection of desert-based considerations. For example, a Colorado court
recently distinguished berween “alimony,” which presupposes fault, and
“maintenance,” which seeks simply to ensure that “the basic (economic)
needs of a disadvantaged spouse are met.” Such maintenance is some-
times called “rehabilitative alimony,” as if to suggest that the role of
homemaker and mother is a kind of infirmity from which entry into the
labor market constitutes recovery. An Indiana law goes further and
restricts alimony to “physically or mentally handicapped spouses.”

Child support obligations continue in law but often go unenforced in
practice. In 1975 only one-fourth of divorced, separated, or single women
with children received any child support payments.®* Court-ordered child
support and alimony combined rarely amount to even one-third of the
husband’s income, and fewer than half of child support awards are ever
actually paid.” A Wisconsin law sought to enforce payment by preventing
fathers in arrears on child support from getting a marriage license, but the
U.S. Supreme Court struck it down for infringing the right to marry.”

The law also reflects the decline of obligations beyond the conjugal
family. “Filial responsibility” statutes requiring adults to support indigent
parents or grandparents are gradually disappearing, and those that re-
main are rarely enforced. Meanwhile, interest groups have formed to
press for the recognition of “grandparents’ visiting rights.””

The new family law has proven at best a mixed success. The removal of
fault as grounds for divorce has spared couples the pain and humiliation

Privacy Rights and Family Law - 111

of airing their disputes in public, and spared the courts the sordid task of
assessing guilt in broken marriages. The advent of gender neutrality does
away with outmoded assumptions about the roles of husbands and wives
and gives legal recognition to the ideal of sexual equality.

On the other hand, reform has brought economic hardship for women
and children that its proponents did not foresce. Treating men and women
equally in the division of marital property and in expectations of self-
sufficiency overlooks the inequality of earning capacity, especially for
women who devoted their lives to child rearing while their husbands pur-
sued careers. And since women continue to retain custody of children in
most cases, they must meet greater responsibilities with fewer economic
resources. FEew mothers are awarded alimony (only 13 percent of mothers
with preschool children), and child support payments average only $2,200
per year, often for the support of two or more children. For men, divorce
brings a 42 percent increase i standard of living, while divarced women
and their children suffer a 73 percent decline.”* As a result, “divorce now
constitutes a major cause of poverty among women and their children.””*

Further reforms giving greater attention to the economic conditions of
women and children after divorce might alleviate the hardships while
preserving some of the gains of the new family law. In the 1990s, efforts
in this direction included national legislation to strengthen enforcement of
child support obligations.” While some such efforts can be defended in
terms consistent with procedural liberalism, the new family law that
unfolded in the 1970s and 1980s nonetheless offered a striking expression
of assumptions drawn from the liberal conception of the person and
displayed some of the difficulties to which it gives rise.

Marriage, Divorce, and the Unencumbered Self

First, the rejection of fault as grounds for divorce and property settlements
reflects the liberal resolve to bracket moral judgments, to make law
neutral among competing conceptions of the good. As in liberal theories
of distributive justice, so now in divorce settlements, distributive shares
are not intended to reward virtue but simply to meet the economic needs
of the parties. Under the new law, unlike the old, the principles that
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determine the distribution of marital assets upon divorce “do not mention
moral desert, and there is no tendency for distributive shares to corre-
spond to it.”7

Second, the provision for divorce as a unilateral decision without
mutual consent, the rejection of marital roles tied to lifelong obligations,
and the emphasis on self-sufficiency after divorce all reflect the liberal
conception of persons as unencumbered selves independent of their roles
and unbound by moral ties they choose to reject. The old law treated
persons as situated selves, whose identity as legal persons was tied to their
roles as husbands, wives, and parents. The new law loosens the relation
between the self and its roles; it makes family roles easier to shed and
relaxes the obligations that attach to them.

More than a reflection of law alone, the image of the unencumbered self
is consistent with actual developments in American family life in recent
decades. Divorce rates more than doubled from the 1960s to the late
1970s, to the point where half of all marriages are expected to end in
divorce.” With the rise in divorce came a growing tendency to cast off the
obligations of parenthood. A leading demographer observes that “since
1960 the conjugal family has begun to divest itself of care for children in
much the same way that it did earlier for the elderly,” and that this
phenomenon is due mainly to “a disappearing act by fathers.” The
percentage of births out of wedlock rose from 5.3 percent in 1960 t0 18.4
percent in 1980, reaching 30.1 percent by 1992. Of children born in
wedlock, as many as half are expected to experience the breakup of their
parents’ marriage before they reach age seventeen, up from 22 percent in
the mid-1960s. Most children of divorced parents live with their mothers,
and over half of these children have not seen their fathers in the past year.
Only about 40 percent receive any child support payments from their
father. Not surprisingly, 56 percent of children in single female-headed
households live in poverty.”

Quite apart from the social pathology of broken families and missing
fathers, national surveys conducted in the 1950s and 1970s found a
growing tendency among Americans to conceive their identities as inde-
pendent of familial or parental roles.” One indication of this shift was a
growing view of children as encumbrances, as obstacles to parents’ free-
dom. Asked in 1976 how having children changes one’s life, 45 percent of
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adults mentioned only the restrictions parenthood imposes, such as the
added responsibility, the need to think of someone else, the lost freedom.
In 1957 only 30 percent responded by citing restrictions alone.®

The same survey found that married persons in the 1950s tended to
describe their family life in terms of their duties as husbands, wives, and
parents. By the 1970s people described family life less as an’arrangement
of roles and more as a relationship of persons behind the roles. In the
1950s, for example, parents were concerned largely with such role-based
responsibilities as the physical care and financial support of their children.
In the 1970s parents were more concerned with their personal relation-
ships with their children—how much time they spent together, how well
they got along. “While earlier generations stressed role aspects of parent-
hood,” concluded the authors of the survey, “later generations adopted
[a] more psychological, interpersonal orientation.” Especially among
men, the 1970s brought “a very large shift toward seeing parental inade-
quacies in terms of affiliative relationships with children.”®

As these attitudes suggest, the liberal self-image has had beneficial
consequences as well as destructive ones. For better and for worse, how-
ever, the new views of family life support the conclusion that Americans
increasingly conceive of themselves as bearers of selves independent of
their roles. As a popular inspirational book called Personhood proclaims,
«“We have a right to choose our own selves, even if that self is different
from the selves of others.”® In family life as in family law, “role and status
designations have become objects of suspicion, as though they were
different from—and even contradictory to—the core self, the essential
person.”® In the procedural republic the unencumbered self not only
governs public life but penetrates the precincts of family life as well.

The new law of divorce illustrates two difficulties with the liberal
assumptions it embodies. One concerns the notion of respect for persons;
the other, the claim to be neutral among conceptions of the good.

First, by treating all persons as bearers of a self independent of its roles,
the new law fails to respect mothers and homemakers of traditional
marriages whose identity is constituted by their roles, who have lived their
married lives as situated selves. By insisting on self-sufficiency after di-
vorce, it penalizes women whose economic reliance on their husbands
expressed the mutual dependence of traditional marital roles. Her care for
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children and home enabled him to pursue a career. But when the marriage
dissolves, he has the career, with its income and status, while she has the
children and a sudden requirement to enter a labor market that rewards
the skills she has forgone while making his career possible.

Since the Jaw now brackets the roles that defined her identity and made
sense of her dependence, she is typically left with half the marital property
(less than $10,000 on average), no alimony, minimal child support that
may never be paid, and responsibility for the care of children. Although
courts supposedly consider the earning capacity of the parties, in the
majority of cases even women married fifteen ycars or longer receive no
alimony.®

For the woman whose identity is tied to family rather than to career, the
injury goes beyond the risk of economic hardship shonld her marriage end
in divorce. By failing to reward women’s unpaid contributions to child
rearing, homemaking, and husband’s career, the new law of divorce
devalues those contributions and erodes the significance of the roles they
reflect. It strengthens the assumption that the work that counts is work for
pay outside the home. Even those whose martiages remain intact suffer
the loss of social status that goes with this assumption. Among profes-
sional classes, for example, the woman’s reply to the proverbial question
“What do you do?” sadly reflects the loss of esteem accorded those whose
work is in the home: “I’m just a mother.”

Second, the new divorce law calls into question the liberal assumption
that treating persons as independent selves expands rather than constrains
their choice of lives, and so is neutral among conceptions of the good. For
as we have seen, the ideals of independence and self-sufficiency embodied
in the new law do not simply enlarge the range of possible lives; they also
make some ways of life more difficult, especially those like traditional
marriage that involve a high degree of mutual dependence and obligation.

Although couples are free in principle to divide the roles of breadwinner
and homemaker and to tie their identities to family roles and obligations,
the new law poses a powerful obstacle to such arrangements. It gives
married persons, and especially women, a harsh incentive not to devote
themselves too completely to the care of children and family, but to
pursue a career as a hedge against the day when they may have to fend for
themselves. As sociologist Lenore Weitzman has observed, the clear mes-
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sage of current divorce settlements is that “women had better not forgo
any of their own education, training, and career development to devote
themselves fully or even partially to their families. The law assures that
they will not be rewarded for their devotion, either in court or in the job
market, and they will suffer greatly if their marriage dissolves.”®

Liberals often argue that the good of community can be fully accounted
for “by a conception of justice that in its theoretical basis is individualis-
tic.”® Given a neutral framework of individual rights, people are free to
join in voluntary association on whatever terms they choose, whether to
pursue their private ends or to enjoy the communal sentiments that such
cooperation often inspires. “[Wlithin this framework communitarian
aims may be pursued, and quite possibly by the vastmajority of persons.”®

But the new law of divorce offers a counterexample to this claim. By
making dependence a dangerous thing, it burdens the practice of marriage
as a community in the constitutive sense. By bracketing moral judgments,
celebrating self-sufficiency, and loosening the relation between the self
and its roles, the law is not neutral among competing visions of married
life, but recasts the institution of marriage in the image of the unencum-
bered self.

Some see in this conception a long-term threat to family life as such. As
growing numbers of women understand that they cannot count on the
economic stability of marriage, they seek to assure their economic security
by committing themselves to a career. As men and women find that
greater benefits derive from holding a job, family life will diminish in
relative importance to the world of work, and people will invest less in the
family than in their individual lives and careers.®® That careers have come
to matter more and families less in modern life may explain why the law
now makes it easier to divorce a spouse than to fire an employee. While
much of the labor force can only be fired for “good cause,” no-fault
divorce makes marriage a relationship that can be “terminated at will.”®

Whether or not these worries are well-founded, whatever the merits or
drawbacks of the new arrangements, it is clear in any case that the new
family law, for all its liberating promise, does not simply free people to
arrange their marital roles as they choose. It is not neutral among concep-
tions of the good, but favorable to certain visions of family life, inhospita-

ble to others.
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Toleration, Self-Government, and Community

We have seen how the key features of contemporary liberalism—rights as
trumps, the neutral state, and the unencumbered self—have come to
inform the theory and practice of constitutional law and of family law in
recent decades.

We have also seen how problems in the theory show up in the practice.
First, attempts to be neutral among competing conceptions of morality or
religion often rely on implicit answers to the controversies they purport to
bracket, as the abortion example illustrates. Second, treating persons as
freely choosing, independent selves may fail to respect persons encum-
bered by convictions or life circumstances that do not admit the inde-
pendence the liberal self-image requires. In different ways, the sabbath
observers in Connecticut, the victims of racial defamation in Chicago, the
Holocaust survivors in Skokie, the feminists against pornography in
Indianapolis, the homosexuals denied privacy in Georgia, and the tradi-
tional mothers and homemakers impoverished by divorce are all situated
selves with good reason to resist the demand to bracket their identities for
the sake of political agreement; their concerns cannot be translated with-
out loss into the voluntarist, individuated terms on which the procedural
republic insists.

The difficulties we have considered so far bear primarily on the kind of
toleration the procedural republic provides. Given its aspiration to neu-
trality, it brackets the value of the practices it tolerates. Given its concep-
tion of the self; it seeks respect for persons without winning respect for the
convictions they hold or the lives they live. The toleration that results does
not cultivate appreciation for the ways of life it permits, only respect for
the selves whose lives they are. This reflects the priority of the right to the
good, and of the self to its ends. But the cases we have considered illustrate
the limits of toleration based on this conception. Respecting persons as
unencumbered selves may afford a kind of social peace, but it is unlikely

to realize the higher pluralism of persons and communities who appreci- _

ate and affirm the distinctive goods their different lives express.

In seeking the public philosophy implicit in our practice, we have
focused so far on constitutional law, for it is here that the assumptions of
the procedural republic most vividly appear. Beyond the issue of tolera-
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tion, these assumptions raise a further question for American politics: Is
the liberal self-image that has emerged in recent decades adequate to
self-government in the modern welfare state? There are at least two
reasons to doubt that it is—one old, the other relatively new.

The old reason to doubt whether unencumbered selves are suited to
self-government derives from the republican tradition. According to that
tradition, liberty depends on sclf-government, and self-government de-
pends on the members of a political community’s identifying with the role
of citizen and acknowledging the obligations that citizenship entails. But
in the procedural republic, “role designations have become objects of
suspicion.”® When the self is conceived as prior to its ends, the role of
citizen becomes a convention like the rest, an obstacle to autonomy.

Moreover, the republican tradition emphasizes the need to cultivate
citizenship through particular ties and artachments. More than a legal
condition, citizenship requires certain habits and dispositions, a concern
for the whole, an orientation to the common good. But these qualities
cannot be taken as given. They require constant cultivation. Family,
neighborhood, religion, trade unions, reform movements, and local gov-
ernment all offer examples of practices that have at times served to
educate people in the exercise of citizenship by cultivating the habits of
membership and orienting people to common goods beyond their private
ends.”* A public life that fails to nurture these practices or is indifferent to
their fate fails to cultivate the virtues essential to self-government as the
republican tradition conceives it.

But as we have seen, the procedural republic is often inhospitable to
claims premised on self-definitions such as these. It brackets the constitu-
tive ties that the republican tradition sees as essential to political educa-
tion. The thin pluralism the procedural republic provides is not only a
problem for its own sake; it also erodes the resources of self—governrpenjc.
A pluralism that nurtures the distinctive expressions of community is
better suited to citizenship, and so to self-government, than one that
merely tolerates them. .

The second reason for wondering whether the unencumbered self is
adequate to self-government in contemporary America concerns the na-
ture of the modern welfare state. In sharp contrast to the voluntarist
conception of human agency, the modern state consists of a vast network
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of dependencies and expectations largely ungoverned by voluntary agree-
ments or acts of consent. Even as it flourishes in contemporary liberalism,
the notion of contract has little to do with the actual organization of
modern economic and political life.

In fact, legal commentators write of “the death of contract” asa distinct
body of law.*? Social legislation of the twentieth century, responding to
the unequal bargaining power of large corporations in a “free market,”
has “systematically robbed contract of its subject-matter” in such areas as
labor law, antitrust law, insurance law, business regulation, and social
welfare legislation.® Statutory rules now govern the terms of almost every
type of ordinary contract, from employment to rent to consumer credit.
In addition to the expansion of government, the dominance of large-scale
corporations has further displaced the role of individual contracts in
organizing economic activity. “What we now have is a relatively small
number of large organizations, who exercise more or less control over
their own members, and who enter into relationships, whether commer-
cial or otherwise, with other similar organizations. The role of the individ-
ual as the center of a network of relationships has largely disappeared.
As a result, the classical law of contract that predominated in the nine-
teenth century has been reduced to a residual category, of little practical
importance. As the nineteenth century saw the shift from status to con-
tract as the basis of rights and duties, the twentieth century has witnessed
the shift from contract to administration.*

Tronically, the freely choosing, autonomous self has come to prevail in
constitutional law just at the time it has faded as a plausible self-image in
contract law, and in economic life generally. Confronted with the com-
plex scheme of mutual dependence that has arisen in the years since
World War II, we seek an independence in our personal lives that eludes
us in our public life. It is as if the triumph of autonomy in matters of
religion, speech, and sexual morality were a kind of consolation for the
loss of agency in an economic and political order increasingly governed by
vast structures of power.

Whatever the explanation, there is reason to wonder whether the
unencumbered self is suited to the dependencies and obligations the
modern welfare state requires. On the one hand, the welfare state holds
out a powerful promise of individual rights, including social and eco-
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nomic entitlements that go beyond legal and civil rights alone. This rights
orientation fits well with the public philosophy of contemporary liberal-
ism. On the other hand, the public provision of these rights and entitle-
ments would seem to demand of fellow citizens a strong sense of mutual
responsibility and moral engagement. Unless persons regard their identi-
ties as claimed to some extent by their role as participants in a common
life, it is not obvious on what grounds they can affirm the obligations the
modern welfare state expects them to fulfill. But it is just this strong notion
of membership that the unencumbered self resists.

In this respect, the case for public provision in the procedural republic
and the case for toleration seem to suffer a similar minimalism. Both try
to avoid relying on a conception of the good life. But just as we have found
reason to question the kind of toleration that fails to cultivate a pluralism
of mutual appreciation, so there may be reason to worry about the
legitimacy of a welfare state that fails to cultivate community in the
constitutive sense.

The chapters that follow explore the consequences for self-government
of the public philosophy we have identified with the procedural republic.
The emphasis thus shifts from constitutional to political debates. As [
shall try to show, the version of liberalism that asserts the priority of the
right over the good cannot secure the part of liberty bound up with

self-government.
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Economics and Virtue in the Early Republic

As we have seen, the public philosophy of the procedural republic finds
powerful expression in contemporary constitutional law. In the decades
since World War II, the Supreme Court has come to insist that govern-
ment be neutral among competing conceptions of the good life. But what
about American public life beyond its constitutional aspect? Does the
version of liberalism that conceives the right as prior to the good describe
our political practice beyond the judicial realm, or is it characteristic of
Jegal and constitutional discourse alone? :

It might seem that the Court’s tendency to bracket competing concep-
tions of the good life simply reflects its distinctive role in a constitutional
democracy. While democratic politics is free to traffic in conceptions of
the good—whether in aggregating individual interests or in deliberating
about the good of the whole—courts must constrain what majorities can
decide, and so insist on the priority of right. Given this institutional
division of labor, we might expect our political discourse to partake of the
moral arguments that constitutional discourse seeks to bracket.

The increased role of government since World War II offers a further
reason to expect our national political life to address rather than avoid our
conflicting moral conceptions. The state’s active intervention in the mar-
ket economy would seem to defy the aspiration to neutrality, and require

government unavoidably to confront the competing purposes and ends its

citizens espouse.
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But these appearances are misleading. The version of liberalism that has
recently emerged in constitutional law also finds expression in American
political discourse generally. Despite the prominent role of government in
the modern economy, there is an important sense in which this role
reflects the version of liberalism that holds that government should be
neutral among competing conceptions of the good life, in order to respect
persons as free and independent selves, capable of choosing their ends for
themselves. Not only is the public philosophy of the procedural republic
consistent with the activist state; it illuminates the distinctive way this
state has developed in the United States since the New Deal, and provides
the terms of its justification.

Prosperity, Fairness, and Civic Virtue

Consider the way we think and argue about economics today, by contrast
with the way Americans debated economic policy through much of our
history. In contemporary American politics, most of our economic argu-
ments revolve around two considerations: prosperity and fairness. What-
ever tax policies or budget proposals or regulatory schemes people may
favor, they usually defend them on the grounds that they will contribute
to economic growth or improve the distribution of income; they claim
that their policy will increase the size of the economic pie, or distribute the
pieces of the pie more fairly, or both.

So familiar are these ways of justifying economic policy that they might
seem to exhaust the possibilities. But our debates about economic policy
have not always focused solely on the size and distribution of the national
product. Throughout much of American history they have also addressed
a different question, namely, what economic arrangements are most
hospitable to self-government? Along with prosperity and fairness, the
civic consequences of economic policy have often loomed large in Ameri-
can political discourse.

Thomas Jefferson gave classic expression to the civic strand of eco-
nomic argument. In his Notes on the State of Virginia (1787), he argued
against developing large-scale domestic manufactures on the grounds that
the agrarian way of life makes for virtuous citizens, well suited to self-gov-
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ernment. “Those who labour in the earth are the chosen people of God,”
the embodiments of “genuine virtue.” The political economists of Europe
may claim that every nation should manufacture for itself, but large-scale
manufacturing undermines the independence that republican citizenship
requires. “Dependance begets subservience and venality, suffocates the
germ of virtue, and prepares fit tools for the designs of ambition.” Jeffer-
son thought it better to “let our work-shops remain in Europe” and avoid
the moral corruption they bring; better to import manufactured goods
than the manners and habits that attend their production. “The mobs of
great cities add just so much to the support of pure government, as sores
do to the strength of the human body. It is the manners and spirit of a
people which preserve a republic in vigour. A degeneracy in these is a
canker which soon eats to the heart of its laws and constitution.”?

Whether to encourage domestic manufactures or retain the nation’s
agrarian character was the subject of intense debate in the early decades
of the republic. In the end, Jefferson’s agrarian vision did not prevail. But
the republican assumption underlying his economics—that public policy
should cultivate the qualities of character self-government requires—
found broader support and a longer career. From the Revolution to the
Civil War, the political economy of citizenship played a prominent role in
American national debate.

In 1784 the Virginia legislature passed a law known as the “Port Bill,”
designed to centralize commerce by restricting all foreign trade to five
coastal towns. The bill’s advocates, including James Madison, sought to
break Britain’s monopoly on trade and to improve the collection of duties.
By the time of the Revolution, British merchants had come to dominate
the scattered wharves of Virginia’s waterways. Madison hoped that a
centralized system would promote economic independence by giving
other nations equal access to Virginia’s commerce.?

The Port Bill met with strong opposition, not least from the counties
that lost trade under the law. Urging repeal, the opponents offered three
different arguments—one about fairness, one about prosperity, and one
about civic virtue. The argument from fairness denounced the bill as
“ynjust and unequal,” since it failed to divide wealth and power equally

among the various districts and towns. The argument from prosperity
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held that any gains from centralized commerce would be outweighed by
the costs of transporting goods to and from the central ports.?

George Mason, the leading opponent of the bill, offered a further
consideration. He argued that large commercial cities would undermine
the civic virtue that republican government requires. “If virtue is the vital
principle of a republic, and it cannot long exist, without frugality,
probity and strictness of morals,” Mason asked, “will the manners of
populous commercial cities be favorable to the principles of our free
government? Or will not the vice, the depravity of morals, the luxury,
venality, and corruption, which invariably prevail in great comumercial
cities, be utterly subversive of them?” Virginia’s Port Bill narrowly
survived the repeal efforts, but it was soon overridden by a new Consti-
tution that transferred to the federal government the regulation of for-
eign trade.!

Mason’s case against the Port Bill, like Jefferson’s argument against
large-scale manufactures, reflected a way of thinking about politics that
had its roots in the classical republican tradition. Central to republican
theory is the idea that liberty requires self-government, which depends in
turn on civic virtue. This idea figured prominently in the political outlook
of the founding generation. “[Plublic virtue is the only foundation of
republics,” wrote John Adams on the eve of independence. “There must
be a positive passion for the public good, the public interest, honour,
power and glory, established in the minds of the people, or there can be no
republican government, nor any real liberty.”s Benjamin Franklin agreed:
“Only a virtuous people are capable of freedom. As nations become
corrupt and vicious, they have more need of masters.”®

The founders also learned from the republican tradition that they could
not take civic virtue for granted. To the contrary, public spirit was a
fragile thing, susceptible of erosion by such corrupting forces as luxury,
wealth, and power. Anxiety over the loss of civic virtue was a persistent
republican theme. “Virtue and simplicity of manners are indispensably
necessary in a republic among all orders and degrees of men,” wrote John
Adams. “But there is so much rascality, so much venality and corruption,
so much avarice and ambition, such a rage for profit and commerce
among all ranks and degrees of men even in America, that I sometimes
doubt whether there is public virtue enough to support a republic.””
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If liberty cannot survive without virtue, and if virtue tends always to
corruption, then the challenge for republican politics is to form or reform
the moral character of citizens, to strengthen their attachment to the
common good. The public life of a republic must serve a formative role,
aimed at cultivating citizens of a certain kind. “[T]t is the part of a great
politician to make the character of his people,” Adams declared, “to
extinguish among them the follies and vices that he sees, and to create in
them the virtues and abilities which he sees wanting.”® Republican gov-
ernment cannot be neutral toward the moral character of its citizens or the
ends they pursue. Rather, it must undertake to form their character and
ends in order to foster the public concerns on which liberty depends.

The Revolution was itself born of anxiety about the loss of civic virtue,
as a desperate attempt to stave off corruption and to realize republican
ideals.? In the 1760s and 1770s the American colonists viewed their
struggle with England in republican terms. The English constitution was
imperiled by ministerial manipulation of Parliament, and, worse, the
English people had become “too corrupted, too enfeebled, to restore their
constitution to its first principles and rejuvenate their country.” In the
decade following the Stamp Act, attempts by Parliament to exercise
sovereignty in America appeared to the colonists a “conspiracy of power
against liberty,” a small part of a larger assault on the English constitution
itself. It was this belief “above all else that in the end propelled [the
colonists] into Revolution.”"

Republican assumptions did more than animate colonial fears; they
also defined the Revolution’s aims. “The sacrifice of individual interests to
the greater good of the whole formed the essence of republicanism and
comprehended for Americans the idealistic goal of their Revolution. . . .
No phrase except diberty’ was invoked more often by the Revolutionaries
than ‘the public good,”” which for them meant more than the sum of
individual interests. The point of politics was not to broker competing
interests but to transcend them, to seek the good of the community as a
whole. More than a break with England, independence would be a source
of moral regeneration; it would stave off corruption and renew the moral
spirit that suited Americans to republican government.”

Such ambitious hopes were bound to meet with disappointment, as
they did in the years immediately following independence. When the
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Revolution failed to produce the moral reformation its leaders had hoped
for, new fears arose for the fate of republican government. During the
“critical period” of the 1780s, leading politicians and writers worried that
the public spirit inspired by the struggle with Britain had given way to the
rampant pursuit of luxury and self-interest. “What astonishing changes a
few years are capable of producing,” said George Washington in 1786.
“From the high ground we stood upon, from the plain path which invited
our footsteps, to be so fallen, so lost! It is really mortifying.” '3

Civic Virtue and the Constitution

What troubled the revolutionary leaders most of all was the popular
politics increasingly practiced in the state legislatures. They had assumed
that under republican government, a “natural aristocracy” of merit and
virtue would replace an artificial aristocracy of heredity and patronage.
But in the postrevolutionary state legislatures, the best did not necessarily
rule. Ordinary, uneducated citizens—smiall-town shopkeepers, artisans,
subsistence farmers—passed laws confiscating property, granting debtor
relief, and enacting paper money schemes. For republican leaders such as
Madison, this form of politics amounted to an excess of democracy, a
perversion of republican ideals. Rather than governing in a disinterested
spirit on behalf of the public good, these representatives of the people
were all too representative—parochial, small-minded, and eager to serve
the private interests of their constituents,

By the standards of a later day, the politics of the 1780s might simply
appear as the emergence of a now familiar interest-group pluralism. To
the founding generation, however, it was a kind of corruption, a falling
away from civic virtue. The Revolution “had unleashed acquisitive and
commercial forces” the founders had not anticipated: “in states up and
down the continent, various narrow factional interests, especially eco-
nomic, were flourishing as never before” and gaining protection from the
democratically elected state legislatures.’s Madison despaired at the “mu-
tability” and “injustice” of state laws, which he attributed to the interest-
ridden character of local politics: “Is it to be imagined that an ordinary
citizen or even Assemblyman of Rhode Tsland in estimating the policy of
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paper money, ever considered or cared, in what light the measure would
be viewed in France or Holland; or even in Massachusetts or Connecti-
cut? It was a sufficient temptation to both that it was for their interest.”¢

Growing doubts about the prospect of civic virtue in the 1780s
prompted two kinds of response—one formative, the other procedural.
The first sought, through education and other means, to inculcate virtue -
more strenuously. The second sought, through constitutional change, to
render virtue less necessary.

Benjamin Rush gave stark expression to the formative impulse in his
proposal for public schools in Pennsylvania. Writing in 1786, he declared
that the mode of education proper to a republic was one that inculcated
an overriding allegiance to the common good: “Let our pupil be taught
that he does not belong to himself, but that he is public property. Let him
be taught to love his family, but let him be taught at the same time that he
must forsake and even forget them when the welfare of his country
requires it.” With a proper system of public education, Rush maintained,
it would be “possible to convert men into republican machines. This must
be done if we expect them to perform their parts propetly in the great
machine of the government of the state.”"’

The most eventful procedural response to republican worries about the
dearth of civic virtue was the Constitution of 1787. More than mere
remedy to the defects of the Articles of Confederation, the Constitution
had as its larger ambition “to save American republicanism from the
deadly effects of [the] private pursuits of happiness,” from the acquisitive
preoccupations that so absorbed Americans and distracted them from the
public good.** ' .

Prompted though it was by fear for the loss of civic virtue, the Consti-
tution did not seek to elevate the moral character of the people, at least not
directly. Instead, it sought institutional devices that would save republican
government by making it less dependent on the virtue of the people.

By the time they assembled in Philadelphia, the framers had concluded
that civic virtue was too much to expect of most of the people most of the
time. Several years earlier, Alexander Hamilton had ridiculed the republi-
can hope that virtue could prevail over self-interest among ordinary
citizens: “We may preach till we are tired of the theme, the necessity of
disinterestedness in republics, without making a single proselyte. The
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virtuous declaimer will neither persuade himself nor any other person to
be content with a double mess of porridge, instead of a reasonable stipend
for his services. We might as soon reconcile ourselves to the Spartan
community of goods and wives, to their iron coin, their long beards, or
their black broth.” The republican models of Greece and Rome were no
more appropriate to America, Hamilton thought, than the examples of
the Hottentots and Laplanders. Noah Webster, a leading defender of the
Constitution, agreed: “Virtue, patriotism, or love of country, never was
and never will be, till men’s natures are changed, a fixed, permanent
principle and support of government.”®?

In Federalist no. 51 Madison explained how, contrary to classical
teachings, republican government could make its peace with interest and
ambition after all. Liberty would depend not on civic virtue but instead on
a scheme of mechanisms and procedures by which competing interests
would check and balance one another: “Ambition must be made to
counteract ambition, The interest of the man must be connected with the
constitutional rights of the place. It may be a reflection on human nature,
that such devices should be necessary to control the abuses of govern-
ment. But what is government itself but the greatest of all reflections on
human nature? If men were angels, no government would be necessary. If
angels were to govern men, neither external nor internal controls on
government would be necessary.”* According to Madison, the Constitu-
tion would compensate for “the defect of better motives” by institutional
de\.rices that would counterpose “opposite and rival interests.” The sepa-
ration of powers among the executive, legislative, and judicial branches,
the division of power between federal and state governments, the division
of Congress into two bodies with different terms and constituencies, and
the indirect election of the Senate were among the “inventions of pru-
dence” designed to secure liberty without relying too heavily on the virtue
of citizens. “A dependence on the people is no doubt the primary control
on the government,” Madison allowed, “but experience has taught man-
kind the necessity of auxiliary precautions.”?

Despite their revision of classical republican assumptions, the framers
of the Constitution adhered to republican ideals in two important. re-
spects. First, they continued to believe that the virtuous should govern,
and that government should aim at a public good beyond the sum of
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private interests. Second, they did not abandon the formative ambition of
republican politics, the notion that government has a stake in cultivating
citizens of a certain kind.

The framers rejected the notion that the people possessed sufficient
virtue to govern directly. But they retained the hope that the national
government they had designed would be led by enlightened statesmen like
themselves, who would possess the virtue and wisdom that ordinary
citizens and local representatives lacked.” Such “individuals of extended
views, and of national pride” would not cater to parochial interests but
would govern with the disinterest of classical republican legislators, “with
a sole regard to justice and the public good.”?

The point of the system of representation they invented was to identify
such people and to place them in positions of power and trust. The aim
was to design a system that would, in Madison’s words, “extract from the
mass of the society the purest and noblest characters which it contains,”
ple “whose enlightened views and virtuous sentiments [would] render

»24
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them superior to local prejudices, and to schemes of injustice.

This aim distances Madison from modern-day interest-group pluralists
who invoke his name. For Madison, the reason for admitting interests
into the system was not to govern by them but to disempower them, to
play them to a draw, so that disinterested statesmen might govern unhin-
dered by them. The reason for taking in, through an extended republic, “a
greater variety of parties and interests” was not to better approximate the
will of the people; it was to increase the likelihood that these various

interests would cancel each other out, and so ¢nable enlightened states-

men to rise above them.”

For Madison, the point of republican government was not to give the
people what they want, but to do the right thing. This meant placing
government in the hands of “a chosen body of citizens, whose wisdom
may best discern the true interest of the country, and whose patriotism
and love of justice, will be least likely to sacrifice it to temporary or partial
considerations.” The result, he thought, would be better than could be
achieved by consulting the people directly. If the virtuous govern, “it may
well happen that the public voice pronounced by the representatives of the
people, will be more consonant to the public good, than if pronounced by
the people themselves convened for the purpose.”?
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Even Hamilton, who expected little virtue from the people at large, was
no apologist for a politics of self-interest. In line with the classical republi-
can tradition, he considered civic life a nobler calling than commercial
pursuits, and celebrated the ideal of the legislator motivated not by mate-
rial gain but by honor and glory. “The station of a member of Congress,”
Hamilton wrote, “is the most illustrious and important of any I am ableto
conceive. He is to be regarded not only as a legislator, but as the founder of
an empire. A man of virtue and ability, dignified with so precious a trust
... would esteem it not more the duty, than the privilege and ornament of
his office, to do good to mankind; from this commanding eminence, he
would look down with contempt upon every mean or interested pur-
suit.”? Ordinary men were moved by self-interest, but the “love of fame”
was “the ruling passion of the noblest minds.” This higher motive, “which
would prompt a man to plan and undertake extensive and arduous enter-
prises for the public benefit,” was the passion of founders.?*

The second strand of the republican tradition the framers retained was
its formative ambition. Although the Constitution limited the role of
ordinary citizens in governing, it did not abandon the notion that govern-
ment should shape the moral character of its citizens. If republican gov-
ernment aimed at something higher than the sum of private interests, then
no democratic republic, however carefully designed to limit popular
participation, could afford to ignore the character of its people.

Even Madison, the principal architect of the mechanisms designed to
“refine and enlarge the public views,”” affirmed that virtue among the
people was indispensable to self-government. At the very least, he told the
Virginia ratifying convention, the people need the virtue and intelligence
to elect virtuous representatives. “Is there no virtue among us? If there be
not, we are in a wretched situation. No theoretical checks, no form of
government, can render us secure. To suppose that any form of govern-
ment will secure liberty or happiness without any virtue in the people, is a
chimerical idea.”® In his Farewell Address, George Washington echoed
the familiar republican view: “Virtue or morality is a necessary spring of
popular government.”3!

Hamilton also assigned government a formative role, although the
quality he hoped to cultivate was not traditional civic virtue but attach-
ment to the nation. In Federalist no. 27 he argued that the new national
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government would establish its authority only if it came to infuse the lives
and sentiments of the people: “the more the citizens are accustomed to
meet with it in the common occurrences of their political life; the more it
is familiarised to their sight and to their feelings; the further it enters into
those objects which touch the most sensible cords, and put in motion the
most active springs of the human heart; the greater will be the probability
that it will conciliate the respect and attachment of the community.” For
Hamilton, the national government depended for its success on its capac-
ity to shape the habits of the people, to interest their sensations, to win
their affection, to “[circulate] through those channels and currents, in
which the passions of mankind naturally flow.”3

Although the framers believed that republican government required a
certain kind of citizen, they did not view the Constitution as the primary
instrument of moral or civic improvement. For the formative dimension
of public life, they looked elsewhere—to education, to religion, and, more
broadly, to the social and economic arrangements that would define the

character of the new nation.

Federalists versus Jeffersonians

After ratification, American political debate turned from constitutional
questions to economic ones. But the economic debate that unfolded was
not only about national wealth and distributive justice; it was also about
the civic consequences of economic arrangements—about the kind of soci-
ety America should become and the kind of citizens it should cultivate.
Two major issues illustrate the prominence of civic considerations in the
political discourse of the early republic. One was the debate over Hamil-
ton’s treasury system, the debate that gave rise to the division berween Fed-
eralists and Republicans. The second was the debate over whether to
encourage domestic manufactures, a debate that cut across party lines.

Hamilion’s Treasury System
As the first secretary of the Treasury, Hamilton made proposals to Con-
gress on public credit, a national bank, a mint, and manufacturing.
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Though all but the last were adopted, the proposals sparked much contro-
versy and, taken as a whole, led opponents to conclude that Hamilton
sought to undermine republican government. His program for govern-
ment finance proved especially contentious, and raised fears that Hamil-
ton planned to create in America a political economy like Britain’s, based
on patronage, influence, and connections. In his Report on Public Credit
(1790) he proposed that the federal government assume the revolutionary
debis of the states and combine them with existing federal debts. Rather
than pay off the consolidated debt, Hamilton proposed to fund it through
the sale of securities to investors, using revenues from duties and excise
taxes to pay regular interest.>*

Hamilton offered various economic arguments in support of his fund-
ing plan—that it would establish the nation’s credit, create a moncy
supply, provide a source for investment, and so create the basis for
prosperity and wealth. But beyond these economic considerations, Ham-
ilton sought an equally important political aim—to build support for the
new national government by giving a wealthy and influential class of
investors a financial stake in it.

Fearful that local sentiments would erode national authority and
doubtful that disinterested virtue could inspire allegiance to the nation,
Hamilton saw in public finance an instrument of nation-building: “If all
the public creditors receive their dues from one source, their interest will
be the same. And having the same interests, they will unite in support of
the fiscal arrangements of the government.” If state and federal debts were
financed separately, he argued, “there will be distinct interests, drawing
different ways. That union and concert of views, among the creditors . . .
will be likely to give place to mutual jealousy and opposition.”*

By regular payments on a national debt, the national gover
would “interweave itself into the monied interest of every state” and
“insinuate itself into every branch of industry,” thereby winning the
support of an important class of society.* The political purpose of Ham-
ilton’s funding plan was no hidden agenda, but an explicit rationale for
the policy. As a sympathetic newspaper commented at the time, “a
national debt attaches many citizens to the government who, by their
numbers, wealth, and influence, contribute more perhaps to its preserva-
tion than a body of soldiers.”*

nment
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Tt was the political ambition of Hamilton’s policy that sparked the most
heated controversy. What Hamilton considered nation-building, others
considered a kind of bribery and corruption. To a generation of Ameri-
cans acutely suspicious of executive power, Hamilton’s funding plan
seemed an assault on republican government. It recalled the practice of
the eighteenth century British prime minister Robert Walpole, who placed
paid government agents in Parliament to support government policies.
Although Hamilton did not propose to hire members of Congress, the fact
that creditors of the government sat in Congress and supported Hamil-
ton’s financial program struck opponents as similarly corrupt. Such credi-
rors would not be disinterested seekers of the public good, but interested
partisans of the administration and the policy that secured their invest-
ments.*®

Republican fears of a conspiracy of power against liberty had fueled the
Revolution. Now Hamilton seemed to be recreating in America the
English system of government finance so despised by republicans for its
reliance on patronage, connections, and speculation. Hamilton acknow-
ledged what his opponents feared, that his model was Britain. In an
after-dinner conversation with Adams and Jefferson, he even defended its
reliance on patronage and corruption. Adams observed that, purged of its
corruption, the British constitution would be the most perfect devised by
the wit of man. Hamilton replied, “purge it of its corruption, and give to
its popular branch equality of representation, and it would become an
impracticable government. As it stands at present, with all its supposed
defects, it is the most perfect government which ever existed.” Jefferson,
appalled, concluded that “Hamilton was not only a monarchist, but for a
monarchy bottomed on corruption.”

The opponents of Hamiltonian finance advanced two different argu-
ments against it. One concerned its distributive consequences, the other its
civic consequences. The distributive argument objected to the fact that,
under Hamilton’s plan, the wealthy would gain at the expense of ordinary
Americans. Speculators who had bought revolutionary bonds from their
original owners ata fraction of their value now stood to reap huge profits,
with interest to be paid from excise taxes borne by ordinary citizens.

As it figured in political debate of the 1790s, however, this distributive

worry was secondary toa broader political objection. The argument that
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brought the Republican party into being was that Hamilton’s political
economy would corrupt the morality of citizens and undermine the social
conditions essential to republican government. When Republicans ob-
jected that Hamilton’s system would deepen inequality in American soci-
ety, they were less concerned with distributive justice as such than with
the need to avoid the wide disparities of wealth that threatened republican
government. Civic virtue required the capacity for independent, disinter-
ested judgment. But poverty bred dependence, and great wealth tradition-
ally bred huxury and distraction from public concerns.®

Writing to President Washington in 1792, Jefferson emphasized these
moral and civic considerations. Hamilton’s financial system, he com-
plained, encouraged paper speculation and “nourishes in our citizens
habits of vice and idleness instead of industry and morality.” It created a
“corrupt squadron” in the legislature, the ultimate object of which “is to
prepare the way for a change, from the present republican form of
government, to that of a monarchy, of which the English constitution isto
be the model.”*

By the mid-1790s, Republican writers joined the attack. Hamilton’s
program created a moneyed aristocracy, corrupted the legislature, and
“promoted a general depravity of morals and a great decline of republican
virtue.”# Stockholders in Congress, subservient to the Treasury, formed
“a vast and formidable body united in a close phalanx by a tie of mutual
interest distinct from the general interest.”® The Republican publicist
John Taylor later summarized the moral and civic critique of Federalist
finance: “The manners and principles of government are objects of imita-
tion, and influence national character . . . but what virtues for imitation
appear in the aristocracy of the present age? Avarice and ambition being
its whole soul, what private morals will it infuse, and what national
character will it create?”*

Republicans in Congress opposed Hamilton’s “treasury system” and
its attendant corruption. They offered measures to divide the Treasury
Department, abolish the national bank, repeal the excise tax, and to
exclude public debtholders from Congress.* But they were not withoutan
affirmative vision of their own. Even before the first party division arose,
Jefferson, Madison, and other republicans had sought “to forma national
political economy capable of permitting and encouraging Americans to
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engage industriously in virtue-sustaining occupations.” If liberty de-
pended on a virtuous, independent, property-owning citizenry, which
depended in turn on a predominantly agricultural economy, the question
was how to preserve the agrarian character of American society.

Republican Political Economy

In the 1780s Madison and others worried that the republican character of
the American people was in danger of decay. The agrarian way of life they
considered indispensable to virtue was threatened by restrictions on free
trade imposed by the British mercantile system and by the growth of a
propertyless class in crowded urban centers. Staving off the corruption
that they feared would attend an advanced commercial and manufactur-
ing society would require policies of two kinds: open markets for Ameri-
can agricultural surplus abroad, and westward expansion to preserve
access to land.¥

The states, however, could not enact these policies on their own. Only
a strong national government would have sufficient power to force the
dismantling of the mercantile system and confront foreign powers such as
Spain that posed obstacles to westward expansion. Madison hoped that
the new Constitution would create a national government capable of
implementing policies he deemed necessary to securing a republican po-
litical economy.

For Madison, then, the new Constitution promised more than a proce-
dural response to the erosion of civic virtue. For all its filtering mecha-
nisms, checks and balances, and “auxiliary precautions,” it did not
abandon the formative ambition of republican government after all. In
Madison’s view, the Constitution would make its contribution to moral
and civic improvement indirectly, by empowering the national govern-
ment to shape a political economy hospitable to republican virtue.

Madison’s and Hamilton’s contrasting visions of civic virtue explain
why these allies in defense of the Constitution parted company on matters
of political economy. As soon became clear, they had different ends in
mind for the national government they helped create, and for the kind of
citizens they hoped to cultivate. Madison sought national power to pre-
serve the agrarian way of life he believed republican government required.
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Hamilton rejected the ideal of a virtuous agrarian republic. He sought
national power to create the conditions for the advanced commercial and
manufacturing economy that Jefferson and Madison considered inimical
to republican government. Hamilton did not despair at the prospect ofa
modern commercial society, with its social inequalities and rampant
pursuit of self-interest. To the contrary, he regarded these developments
as inevitable conditions of the powerful and prosperous nation he hoped
to build.#

From the standpoint of twentieth-century politics, the issue between
Hamilton and his republican opponents might appear a familiar contest
between economic growth on the one hand and fairness on the other. But
these were not the primary terms of the debate. The arguments for and
against Hamiltonian finance had less to do with prosperity and fairness
than with the meaning of republican government and the kind of citizen
it required.

Hamilton did believe his plan would lay the basis for economic growth,
but his primary purpose was not to maximize the gross national product.
For Hamilton, as for Jefferson and Madison, economics was the hand-
maiden of politics, not the other way around. The political vision that
animated Hamilton’s economics was a vision of republican glory and
greatness. In the modern world, such greatness depended, he believed, on
an advanced economy of commerce, manufacturing, sound currency, and
public finance. -

Skeptical of inspiring disinterested patriotism or virtue amon
people, Hamilton sought to turn self-interest to a public good beyond
mere interests, to build what he called “the future grandeur and glory of
America.™ In Hamilton’s view, the classical ideal of republican glory
could now only be achieved by modern expedients: “Our prevailing
passions are ambition and interest; and it will ever be the duty of a wise
government to avail itself of those passions, in order to make them
subservient to the public good.”® Given the prevalence of avarice and
interest, the challenge for the founder of a great republic was to use those
passions for higher things. Not self-interest or even the quest for power,
but “the love of fame” was “the ruling passion of the noblest minds.”*

For their part, Hamilton’s opponents did complain that his policies
favored the wealthy. But this distributional worry was secondary to the
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more fundamental objection that Hamilton’s “vision of a great republic—
a commercial, manufacturing country dependent on public credit, British
investment, and a sound system of public finance—necessarily threatened
their contrasting ideal of a virtuous American state.”*

These rival political economies found expression in the early debates
between Federalists and Republicans. To achieve free trade for America’s
agriculture, Madison advocated “commercial discrimination,” a policy of
retaliatory duties aimed at coercing Britain to remove restrictions on
American commerce. Hamilton opposed it on the grounds that coercion
would not work and that America needed British commerce, credit, and
capital to fund the national debt and fuel economic development, even at
the price of submitting to British domination.®® Federalists favored a
national bankruptcy law to promote an advanced commercialized econ-
omy; Jeffersonians opposed it as promoting a spirit of reckless speculation
and eroding the moral character of the people.™

When Jefferson was elected president in 1800, his goal was to reverse
the “Anglicization” of American government and society. In order to
purge the national government of the corruption of Hamilton’s system, he
sought to retire the national debr, reduce government expenditures, and
repeal internal taxes. Beyond restoring republican simplicity and virtue to
government, Jefferson and Madison sought, through the sixteen years of
their presidencies, to secure the two conditions for a republican political
economy—westward expansion and free trade. The Louisiana Purchase
of 1803 achieved the first; the Embargo of 1807-1809 attempted, unsuc-
cessfully, to achieve the second. Both policies aroused debates that illus-
trated the civic strand of economic argument in the early republic.

The Louisiana Purchase served certain economic ends that Republicans
and Federalists could agree on, such as access to the Mississippi River and
control of New Orleans. The issue between Republicans and Federalists
concerned the vast tract of land west of the Mississippi, and the civic
consequences of settling it.%

For Republicans, the open land promised to preserve the agricultural
way of life that fostered virtuous citizens, and forestall the day when
America would become a crowded, dependent, unequal society, inconsis-
tent with republican government. “By enlarging the empire of liberty,”
Jefferson observed, “we multiply its auxiliaries, and provide new sources
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of renovation, should its principles, at any time, degenerate, in those
portions of our country which gave them birth.”* John Taylor praised the
Louisiana Purchase for its moral and civic consequences. The new terri-
tory, he wrote, would encourage “plain and regular manners,” a “love of
virtue and independence,” and would preserve the “equality of posses-
sions” republicanism requires.® For Republicans fearful of the centraliz-
ing tendency of military establishments, removing the French from
Louisiana had the further advantage of distancing America from the wars
and intrigues of Europe, and so avoiding the need for the armies, navies,
taxes, and debt that concentrate power and threaten republican liberty.*

For Federalists, by contrast, the vast wilderness would “prove worse
than useless.”® Settlement of the new territory would disperse the popu-
lation, increase the scourge of localism, and undermine the Federalist
attempt to consolidate national power and assert its influence and con-
trol. Rapid westward emigration, Hamilton feared, “must hasten the
dismemberment of a large portion of our country, or a dissolution of the
Government. ¢!

The Republicans were less successful in their attempt to secure the
second condition of a republican political economy, a removal of restric-
tions on foreign trade. When in 1807 Britain prohibited all American
trade with Europe that did not first pass through England, Jefferson
imposed an embargo on foreign trade that lasted fourteen months. He
hoped through “peaceable coercion” to force the European powers to
allow free trade for American commerce. Beyond seeking independence
for American trade, the embargo sought to assert and encourage the
superior virtue of American republican life. The corrupt societies of
Europe would not survive without American produce, while Americans
could do without the luxuries and fineries of the decadent Old World.
Federalist critics, whose New England merchant economies suffered most
from the embargo, charged that Jefferson’s true aim was to destroy
American commerce and impose a primitive, precommercial social order.
Some added pointedly that the ancient republic of Sparta, Jefferson’s
supposed ideal, depended on slaves.¢ In the end, the embargo failed to
liberate American commerce, and “the Jeffersonians had to accept war as
the dangerous but necessary means of furthering the Revolutionary vision
of free trade.”®?
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With the War of 1812, Republicans overcame their aversion to war in
order to vindicate America’s economic independence from Europe. Some
Republicans offered a further civic consideration in support of the War of
1812: Rather than undermining republican liberty, the rigors of war
might revitalize the waning civic virtue of Americans and recall them to a
common good that a rapidly advancing commercial society threatened to
obscure.*

For their part, the Federalists, now relegated to opposition, voiced their
own anxieties about the moral and civic character of the people. The
virtues they prized were the conservative virtues of order, deference, and
restraint. In Jefferson’s America, they saw these virtues slipping away.®

What would save America from the “turbulence and inconstancy” that
brought the demise of the Roman and Athenian commonwealths? one
Federalist asked; “Nothing, nothing but the virtue of our citizens can
afford us a bulwark or a barrier.” Federalism had depended “on the
supposed existence of sufficient political virtue, and on the permanency
and authority of the public morals,” according to Fisher Ames. But now,
Federalists were not optimistic. “We are in fact a much altered people,” a
Federalist lamented in 1798, “and are no more like what we were some
twenty years ago, than . . . the Italians are like the Romans.”¢

The Federalists, ever uneasy about democracy, believed that popular
government depended for its order and stability on the restraints imposed
by religion and morality: good laws [are those] tending to the promotion
of religion, patriotism, and virtue, without which the happiness of no
people can be durable.” They blamed Jefferson for the democratization of
American society, and especially for the weakening of established relig-
ion. “The federalists are dissatisfied,” wrote Timothy Pickering, “because
they see the public morals debased, by the corrupt and corruptling]
system of our rulers. Men are tempted to become apostates, not to
federalism merely, but to virtue, and to religion, and to good govern-
ment.” Another Federalist charged that the effect of Jefferson’s presidency
was “to corrupt and demoralize the public mind. By corruption, I do not
mean that he has bribed the people with money; by demoralization, Ido
not mean that he has made them thieves or robbers; I mean to say that he
has suffered to evaporate that manly pride and spirit of independence
which conducted us through the revolutionary war. . . . The people have
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become impatient of governmental restraint, and have lost all reverence
for established usages and the settled order of things.”*

For all they rejected in the republican tradition, the Federalists in
dissent, like the Jeffersonians they opposed, carried its formative ambition
into the nineteenth century.

The Debate over Domestic Manufactures

History sometimes resolves a question so completely that it is difficult to
recall the taking of sides. So it is with the question whether America
should be a manufacturing nation. In the early decades of the republic,
many Americans thought it should not. The arguments they advanced for
remaining an agricultural nation make little sense within the now familiar
terms of prosperity and distributive justice. Jefferson and his followers
argued against large-scale manufactures primarily on moral and civic
grounds; the agrarian way of life was most likely to produce the kind of
citizens self-government requires. Like the debate over Hamilton’s treas-
ury system, the debate over whether to encourage domestic manufactures
illustrates the prominence of civic considerations in the political discourse
of the early republic.

The early advocates of American manufactures, like the early oppo-
nents, made their case in the name of liberty and virtue, not economic
growth. When Britain sought to tax the colonies during the 1760s and
1770s, the colonists responded by refusing to import or consume British
goods. By their boycotts, the colonists hoped not only to retaliate against
Britain but also to affirm republican virtue, to assert economic inde-
pendence, and to save themselves from the corruption of imported luxu-
ries. The nonimportation and nonconsumption Mmovements, with their
appeal to republican simplicity and frugality, provided the first spur to
domestic manufactures. “[IJf we mean still to be free,” a newspaper
exhorted in 1767, “let us unanimously lay aside foreign superfluities, and
encourage our own manufacture, ¢

The manufactures inspired by the nonimportation movement Were for
the most part coarse, household commaodities, such as homespun, pro-
duced to supply essential needs. The manufacture of simple household
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necessities posed no threat to republican citizenship, and few Americans
questioned them. Such small-scale production tock place either in the
home or in the workshops of artisans and craftsmen. Unlike European
factory workers, these artisans controlled their skill, labor, and tools.
“[LJike the yeomen of the countryside, they had direct access to the means
of production, which conferred upon them the independence that sup-
ported republican virtue.” Moreover, those who produced basic necessi-
ties were not dependent on the whims of fashion for their employment, as
were European workers in luxury trades.®

Even those who argued for manufacturing on a larger scale cast their
arguments in republican terms. Benjamin Rush was the president of the
short-lived United Company of Philadelphia for Promoting American

- Manufactures, the first large-scale attempt at textile manufacturing in the

colonies. Speaking at its founding in 1775, Rush argued that domestic
manufactures would promote prosperity, employ the poor, and also
“erect an additional barrier against the encroachments of tyranny,” by
reducing America’s dependence on foreigners for necessities such as food
and clothing. A continuing reliance on British manufactured goods would
promote luxury and vice and induce an economic dependence tanta-
mount to slavery. “By becoming slaves, we shall lose every principle of
virtue. We shall transfer unlimited obedience from our Master to a
corrupted majority in the British House of Commons, and shall esteem
their crimes the certificates of their divine commission to govern us.””

The 1780s brought the first sustained debate about domestic manufac-
cures. After the Revolution, Americans found to their distress that politi-
cal independence did not necessarily bring economic independence.
Britain resumed its domination of American commerce, and foreign mat-
kets for America’s agricultural surplus remained restricted. With the
commercial crisis came economic depression and new calls for domestic
manufactures.”

Many Americans objected that encouraging large-scale manufactures
would make for a political economy inhospitable to republican citizen-
ship. They feared that manufactures on a scale beyond that of the house-
hold or small workshop would create a propertyless class of impoverished
workers, crowded into cities, incapable of exercising the independent
judgment citizenship requires. As Jefferson wrote in his Notes on the State
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of Virginia, “Dependance begets subservience and venality, suffocates the
germ of virtue, and prepares fit tools for the designs of ambition.” Factory
life breeds a “corruption of morals” not found among farmers. “While we
have land to labour then, let us never wish to see our citizens occupied at
a work-bench, or twirling a distaff.””

In a letter to John Jay, Jefferson’s civic argument was even more
explicit. “Cultivators of the earth are the most valuable citizens. They are
the most vigorous, the most independent, the most virtuous, and they are
tied to their country and wedded to its liberty and interest by the most
lasting bonds.” If ever the day came when there were too many farmers,
Jefferson would rather Americans become sailors than manufacturers. “I
consider the class of artificers as the panders of vice and the instruments
by which the liberties of a country are generally overturned.””

Jefferson’s objection was not to manufacturing as such, but to enter-
prises that would concentrate men and machines in cities and erode the
political economy of citizenship. He drew a sharp distinction between
household manufactures, which he favored, and extensive manufactures,
which he opposed. Household manufactures did not pose a threat to the
political economy of citizenship, for two reasons. First, dispersed in the
country, they did not create the concentrated wealth and power of highly
capitalized factory production in large commercial cities. Second, house-
hold manufactures did not for the most part draw on the labor of citizens,
but on the labor of women and children. It left able-bodied yeomen to
work the land, their independence unimpaired. Jefferson’s own house-
hold manufacturing at Monticello reflected this stark distinction between
citizens and those consigned to dependent status. His nail factory was
operated by slave boys, his textile manufactory by women and girls.”

For the opponents of domestic manufactures, the importance of agrar-
ian life to republican government was not simply the negative virtue of
avoiding the degradation of crowded cities. As Noah Webster observed,
it also had the positive effect of fostering distinctive civic capacities:
“where people live principally by agriculture, as in America, every man
is in some measure an artist—he makes a variety of utensils, rough
indeed, but such as will answer his purpose—he is a husbandman in
summer and a mechanic in winter—he travels about the country—he
converses with a variety of professions—he reads public papers—he has
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- access to a parish library and thus becomes acquainted with history and

politics. . . . Knowledge is diffused and genius roused by the very situ-
ation of America.””

Not all Americans of the 1780s shared Jefferson’s hostility to domestic
manufactures. Such was the prominence of republican assumptions, how-
ever, that even the proponents of manufactures argued within their terms.
Those who favored tariffs and other measures to encourage more exten-
sive domestic manufacturing made their case on civic grounds, not only
economic ones. They argued that a balanced economy of agriculture and
manufactures would better foster virtuous, independent citizens than an
agrarian economy tied to foreign commerce.

Like agrarian republicans, the proponents of domestic manufactures
worried about the consequences for self-government of luxury and de-
pendence. But they believed that foreign commerce, not domestic manu-
factures, was the greatest source of these dangers. For America to rely
wholly on foreign trade for its manufactured goods, they argued, was to
erode republican virtue in two respects. First, such reliance diminished
America’s independence by leaving its economy hostage to the restrictions
of foreign powers. Second, the flood of British finery and luxury goods
was corrupting the moral character of Americans, eroding the spirit of
industry, frugality, and self-denial thathad sustained the colonists in their
struggle for independence. As one Fourth of July orator proclaimed in
1787, America’s foreign trade “is in its very nature subversive of the spirit
of pure liberty and independence, as it destroys that simplicity of manners,
native manliness of soul, and equality of station, which is the spring and
peculiar excellence of a free government.””

In the same year, Tench Coxe, a young Philadelphia businessman and
leading advocate of domestic manufactures, gave the inaugural address to
Pennsylvania’s Society for the Encouragement of Manufactures and the
Useful Arts. One reason he offered for encouraging domestic manufac-
tures was economic, to promote “private wealth and national prosper-
ity.” Another was civic, to secure republican government by employing
the idle and by weaning Americans from their corrupt dependence on
Furopean luxuries. Coxe worried about poverty less for its injustice than
for its tendency to undermine civic virtue: “Extreme poverty and idleness
in the citizens of a free government will ever produce vicious habits and
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disobedience to the laws, and must render the people fit instruments for
the dangerous purposes of ambitious men. In this light the employment of
our poor in manufactures, who cannot find other honest means of a
subsistence, is of the utmost consequence.™”

Beyond cultivating habits of obedience and industry among the poor,
Coxe claimed for domestic manufactures the salutary effect of reducing
American’s wanton consumption of foreign goods: “It behpves us to
consider our untimely passion for European luxuries as malignant apfl
alarming symptom, threatening convulsions and dissolution to the pol}tl—
cal body.” Domestic manufacture of clothing, furniture, gnd the like
would simplify American habits and reduce the corrupting }nﬂuence of
foreign fashion and luxury. The ultimate benefit of domestic manufac-
tures, Coxe concluded, was not only economic but political. They would
“lead us once more into the paths of virtue by restoring frugaht}.f and
industry, those potent antidotes to the vices of mankind and will give us
real independence by rescuing us from the tyranny of foreign fashions,
and the destructive torrent of luxury.”” '

Hamilton’s Report on Manufactures, presented to Congress 10 1291,
paid less heed to republican sensibilities. It began by conceding that “the
cultivation of the earth” provided a “state most favourable to the freedorp
and independence of the human mind,” and thus had a claim to preemi-
nence over other kinds of industry.” But it went on to propose, i the
name of national prosperity and independence,.an ambitious program 0O
American industrial development. Unlike republican advocates of manu-
factures, Hamilton favored public rather than household manufactgres,
to be encouraged by government bounties, or subsidies. Sinc§ Hamilton
envisaged production for export as well as domestic use, his program
implied the production of advanced, luxury manufactures rather than the
crude, simple necessities favored by republicans.

Taken together with his proposals for public financ
port on Manufactures seemed to his opponents yet anot
social conditions republican government required. The notion of gox_fern—
ment subsidies for industry raised the specter of privilege, connections,
and corruption that Americans had renounced in breaking vx{ith Britain.

In a newspaper article following Hamilton’s Report, Madison rgs'Fated
the civic argument against large-scale manufactures: «The class of citizens

¢, Hamilton’s Re-
her assault on the

]
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who provide at once their own food and their own raiment, may be
viewed as the most truly independent and happy. They are more; they are
the best basis of public liberty and the strongest bulwark of public safety.
It follows, that the greater the proportion of this class to the whole society,
the more free, the more independent, and the more happy must be the
society itself.”®

Hamilton’s Report on Manufactures was never adopted, in part be-
cause of increased European demand for American produce in the
1790s. As American commerce prospered, the debate over manufactures
was postponed, to be renewed during the presidencies of Jefferson and
Madison.

In the early decades of the nineteenth century, many Jeffersonians
dropped their opposition to domestic manufactures. But even as they
revised their economic policy, they retained the formative ambition of the
republican tradition and continued to argue within its terms. The Jeffer-
sonians’ growing sympathy to manufactures in the early 1800s was
prompted by frustration with foreign obstacles to American commerce
and by worry about the spirit of avarice and speculation they associated
with the merchant class of the Northeast. These tendencies threatened to
undermine the conditions that suited Americans to self-government, and
led many republicans to conclude that domestic manufactures and home
markets would better serve the political economy of citizenship.

George Logan, a friend and ally of Jefferson, urged the promotion of
American manufactures in hopes of reducing the importation of foreign
luxuries and improving the character of citizens. Unlike foreign luxuries,
simple domestic manufactures would foster “those plain and simple
manners, and that frugal mode of living . . . best suited to our Republican
form of Government.”8!

Tench Coxe, Jeffersonian though he was, went further. An advocate of
more advanced, factory production, Coxe argued for a protective tariff to
encourage manufactures and an expanded home market for American
goods. What was the point of exporting raw materials, he asked, only “to
be plundered, rejected, restricted or excluded, according to their criminal
will, by foreign markets?”$? America could move to a “new and more
exalted stage of industry, and consequent refinement,” Coxe maintained,
without the damage to self-government that agrarian republicans feared:
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“the republican system is equally adapted to every species of industry that
the citizens can be honestly employed in.”#

Jefferson himself, writing in 1805, qualified his case against manufac-
tures of two decades earlier. His opposition had been formed with the
great manufacturing cities of Europe in mind, fearing the “depravity of
morals, [the] dependence and corruption” they fostered. Fortunately,
American manufactures had not yet approached that debased condition.
“As yet our manufacturers are as much at their ease, as independent and
moral as our agricultural inhabitants, and they will continue so as long as
there are vacant lands for them to resort to.” The abundance of land had
preserved the independence of workers by giving them the option of
quitting the factory and working the earth.?

In 1810 Henry Clay, then a young Senator from Kentucky, offered a
defense of domestic manufactures characteristic of the emerging Repub-
lican view. A manufacturing system limited to supplying domestic needs
would not bring the evils of Manchester and Birmingham but would, on
the contrary, have favorable effects on the moral character of Ameri-
cans. It would employ those who would otherwise “be either unproduc-
tive, or exposed to indolence and immorality.” It would save Americans
from the corrupting influence of foreign luxuries. “Dame commerce,”
Clay declared, “is a flirting, flippant, noisy jade, and if we are governed
by her fantasies we shall never put off the muslins of India and the cloths
of Europe.” Finally, it would bring economic independence and national
pride. “The nation that imports its clothing from abroad is but little less
dependent than if it imported its bread.” Domestic manufacturing, if
supported by bounties and protective duties, could supply every neces-
sary article of clothing and redeem America from reliance on foreign
countries.®

The American Society for the Encouragement of Domestic Manufac-
tures, a New York-based organization, issued a pamphlet urging the
importance of manufactures on civic as well as economic grounds. Its
1817 Address . . . to the People of the United States argued that in
America manufacturing would elevate rather than erode the moral char-
acter of the people. American factories would not be situated in choking
cities, “but rather on chosen sites, by the fall of waters and the running
stream, the seats of health and cheerfulness, where good instruction will
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secure the morals of the young, and good regulations will promote, in all,
order, cleanliness, and the exercise of the civil duties.”**

Late in life, after the failed embargo and the War of 1812 convinced
him of the difficulty of achieving free trade, Jefferson allowed that manu-
facturing had become necessary to national independence. “We must

_now place the manufacturer by the side of the agriculturist,” he concluded

in 1816. Given persistent restrictions on American commerce, those who
would oppose domestic manufactures “must be for reducing us either to
dependence on that foreign nation, or to be clothed in skins, and to live
like wild beasts in dens and caverns. I am not one of these; experience has

taught me that manufactures are nOw as necessary to our independence as

to our comfort.”®

The early 1800s thus brought a shift in Jeffersonian political economy,
away from an agrarian economy linked to foreign commerce, and toward
the development of domestic manufactures and a home market. This shift
was inspired partly by frustration with persistent obstacles to foreign
trade, and partly by fear that excessive foreign imports were corrupting
republican virtue by making Americans dependent on foreign luxuries
and fashion. This shift in economic outlook was embraced most enthusi-
astically by a younger, more entrepreneurial generation of republicans.

Even as republican political economy eased and then abandoned its
opposition to domestic manufactures, however, it retained its civic con-
cerns. The debate over domestic manufactures in the early nineteenth
century was not only about prosperity, but also about what economic
arrangements were most suitable to self-government. The republican
advocates of manufactures in the early 1800s did not renounce the politi-
cal economy of citizenship that had informed Jefferson’s agrarian vision;
they argued instead that republican citizenship would now best be ad-
vanced by a political economy in which domestic manufactures would
free the nation from excessive dependence on foreign luxuries and pro-
mote the industry, frugality, and independence self-government requires.

The very events that prompted growing republican support for domes-
tic manufactures—notably the embargo of 1807-1809 and the War of
1812—Iled some Federalists to fear the destruction of American com-
merce and to denounce the prospect of large-scale manufacturing. They
too employed the language of civic virtue. Some paradoxically accused
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Jefferson and Madison of promoting an advanced manufacturing society
that republicans had long opposed. A Connecticut Federalist complained
that Jefferson’s policies would exchange a simple society of agriculture
and commerce “for the dissipated and effeminate manners and habits,
which extensive establishments of manufactures, never fail to bring in
their train.”® A Boston writer asked, “Would the existence of our present
form of government be compatible with such a populace as exists in
Lyons, Manchester, or Birmingham?”¥ The Maryland Federalist Philip
Barton Key praised the superior civic virtue that agrarian life fostered:
“You would never look at men and boys in workshops for that virtue and
spirit in defense that you would justly expect from the yeomanry of the
country.”*

In 1814 Daniel Webster, a New Hampshire congressman who would
later move to Boston and become a leading defender of manufacturing,
argued in moral and civic terms against tariffs that encouraged extensive
manufactures: “Habits favorable to good morals and free Governments,
are not usually most successfully cultivated in populous manufacturing
cities.” The extensive division of labor imposed by large factories “ren-
der[s] the laborer altogether dependent on his employer.” In a fervid
paean to pastoral life, the young Webster warned of the day when most
Americans would have to “immerse themselves in close and unwhole-
some work-shops; when they shall be obliged to shut their ears to the
bleatings of their own flocks, upon their own hills, and to the voice of the
lark that cheers them at the plough, that they may open them in dust, and
smoke, and steam, to the pefpetual whirl of spools and spindles, and the
grating of rasps and saws.”*!

Factory Life and Republican Ideals

More than a matter of political debate, the moral and civic consequences
of manufactures also figured in the design of the first manufacturing
towns. The entreprencurs who established the nation’s early factories
were keenly aware of republican fears. They were determined to show
that American manufacturing could avoid the evils of European factory

Economics and Virtue in the Early Republic - 151

life. Rather than breed poverty and vice, it could foster the virtues repub-
lican citizenship required.

Lowell, Massachusetts, the leading industrial town of the Jacksonian
era, was widely seen as a practical test of the republican case for large-

manufacturing. As Henry Clay observed, “Lowell will tell whether

scale
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the manufacturing system is compatible with the social virtues.
Founded by a group of Boston merchants led by Francis Cabot Lowell,
the textile factory at Lowell was carefully designed to protect the moral
character of its workers. As one of Lowell’s associates explained, “The
operatives in the manufacturing cities of Europe, were notoriously of the
Jlowest character, for intelligence and morals. The question therefore

and was deeply considered, whether this degradation was the result

arose,
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of the peculiar occupation, or of other and distinct causes.

Lowell’s founders concluded that factory work was not intrinsically
inimical to moral character, and undertook several measures to assure
that Lowell’s workers would not suffer the moral and civic degradation of
their European counterparts. First, like other American factories, the one
at Lowell was operated by water power rather than steam, allowing it to
be located in the country rather than in a crowded city. Second, to avoid
creating an entrenched proletariat, the Lowell work force would be
drawn from a rotating, not a permanent population. Ideal for this purpose
were unmarried young women from the New England countryside, for
whom factory work would be an interude in life, not a career.

Finally, in an effort to prove that factory life need not be corrupting, the
founders of Lowell undertook to uplift the moral character of their
workers. In doing so, they displayed the paternalist tendencies to which
some versions of the formative project are prore. Lowell’s “factory girls”
lived in company boardinghouses supervised by matrons who enforced a
strict code of moral and religious conduct. In the few hours remaining to
them after a seventy-hour work week, they attended religious services,
borrowed books from a lending library, attended lectures, organized
“jmprovement circles,” and produced literary magazines such as the
Lowell Offering, whose writers “offered impressive support for the Low-
ell system as a model republican community.”*

The formative aspect of Lowell factory life addressed the republican
worry that manufacturing workers would lack the moral character of
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those who worked the land. From the standpoint of the owners, it had the
further advantage of aiding recruitment by assuring workers—and their
parents—of a wholesome moral environment. It also enabled the owners
to instill and enforce the rigorous discipline the new factory system
required.”

Lowell’s promoters hailed their town as a model republican commu-
nity. Henry Miles, a Lowell minister, praised its “strict system of moral
police.”% Edward Everett, Lowell’s congressman, proclaimed manufac-
turing towns like Lowell “a peculiar triumph of our political inde-
pendence,” the “complement of the revolution.” Even more important
than its economic achievement, Everett maintained, Lowell stood as
proof against the prejudice that factories must breed degradation and
vice: “for physical comfort, moral conduct, general intelligence, and all
the qualities of social character which make up an enlightened New
England community, Lowell might safely enter into a comparison with
any town or city in the land.”%” According to Amos Lawrence, one of the
owners, Lowell proved there was no reason to believe “that the character
of our people will degenerate, or their true happiness be diminished, while
the wealth of our country is increased.”?

Lowell’s reputation as a moral and technological marvel brought a
steady stream of visitors. When President Andrew Jackson arrived in
1833, he was greeted with a procession of twenty-five hundred factory
girls clad in white dresses with blue sashes, carrying parasols and bearing
banners calling for “Protection to American Industry.” Other visitors
included Davy Crockett, President Polk, and a parade of foreigners,
including Charles Dickens. Most came away impressed with Lowell’s
apparent reconciliation of large-scale manufactures and republican
ideals.®

But even as Lowell was lauded at home and abroad, its vaunted
republican character was breaking down. Wage cuts, industrial growth,
urbanization, and the transformation of the labor market soon under-
mined the harmonious vision of Lowell’s founders. One ingredient of that
vision was the assumption that relatively high wages would attract intel-
ligent, respectable workers from the countryside and prevent their degra-
dation. If wages fell or conditions deteriorated, workers could retain their
independence by returning to the farm.
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But in 1834 Lowell’s directors responded to an economic downturn
with a 2.5 percent wage cut. The workers “turned out,” or struck, without
success. The strikers protested not only the wage cuts but also the pater-
nalistic scheme of supervision and discipline. “[I]t was not the reduction
of wages alone which caused the excitement,” said one of the protesters,
“but that haughty, overbearing disposition, that purse-proud insolence,
which was becoming more and more apparent.”'% With the depression Qf
1837, owners were able to impose further wage cuts and still retain
sufficient workers to operate the mills. A labor newspaper of the 1840s
complained that “American workingmen and women 'w1ll. not long suf'fer
this gradual system of republican encroachment, which is fas‘t reducing
them to dependence, vassalage and slavery.”'®* But the growing protest
had little effect; not until 1853 did the Lowell corporation shorten the
work day to eleven hours.1® '

As working conditions deteriorated and discontent grew, the textile
mills became less attractive to young New England women. But the
massive Irish immigration of the late 1840s relieveq company owners of
any pressure to meet workers’ demands. The new immigrants offered a
cheap and abundant labor supply and soon replaced tl.u: daughters of
Yankee farmers in the mills. In 1845 Irish workers comprlsf.zd 7 percent of
Lowell’s textile operatives; by the early 1850s they constituted half the
Jabor force, and grew in subsequent years. The temporary vsrork force that
in the beginning was meant to avoid a dependent, impoverished proletar-
iat gave way to permanent factory population. “In less than a decade
Lowell lost its prized population of well-educated and jcempor’fary New
England women and with it the factory system’s very rgtloqale. 103

Meanwhile, American manufacturing was changing in ways that
would soon abandon even the gesture to republican ideals. In hopes of
increasing productivity, textile manufacturers turned frgm water power
to steam, which could power larger mills. Larger fa}ctorles increased t‘he
attraction of urban settings. The republican promise of small factories
dispersed throughout the countryside gave way In the face of.the eco-
nomic advantages of cities. Industrial managers of the 184Qs pomtgd out
that America’s large commercial cities offered a popula.tlon willing to
work at low wages, and without the housing the Lowell mills ha-d to build
to recruit workers. After 1850, “[tlhe concerns that had motivated the
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foundmg of Lowell were largely abandoned,” and “earlier American
reservations about the moral and political consequences of manufactur-
ing cities” were forgotten.’®

Economic Argument in the Jacksonian Era

Seen through the lens of present-day political argument, the underlying
concerns of Jacksonian-era politics seem similar to our own. In their
rancorous debates over banking, tariffs, and economic development, the
Democrats and Whigs of the 1830s and 1840s made frequent appeal to
arguments of economic growth and distributive justice. Whigs such as
Henry Clay and Daniel Webster argued that their program of a national
bank, a protective tariff, and government-sponsored internal improve-
ments would increase national wealth. Democrats led by Jackson ob-
jected that such policies would enrich the powerful at the expense of the
common man and lead to an unjust distribution of wealth. In a pattern of
argument familiar in our time, Whigs replied that economic growth
would benefit farmers and laborers as well as businessmen and bankers
that a rising tide would lift all boats.10s ’
Jacksonians were troubled above all by the unequal distribution of
wealth between producers and those they considered nonproducers, such
as rpcrchants, capitalists, and bankers. They complained that the market
society emerging around them gave its greatest rewards to those who
contributed least. “[T]he workingman is poor and depressed,” wrote
Democratic radical Orestes Brownson, “while a large portion of the
non-workingmen, in the sense we use the term, are wealthy. It may be laid
down as a general rule, with but few exceptions, that men are rewarded in
an inverse ratio to the amount of actual service they perform.”% The New
York Evening Post voiced the same protest more vividly: “Who is it that
rolls in his carriage with gilded harness; revels in all the luxuries of the
earth; builds palaces and outdoes princes in his entertainments? Is it the
man who labours all day and every day? Is it the possessor of houses and
lands or anything real? No—it is the minion of paper money.”"
Leading Whigs and their supporters replied that accumulated wealth
and the credit system worked to the benefit of ordinary Americans by
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increasing the national wealth. They argued that economic growth would
do more for the poor than attempts to distribute existing wealth more
equally. “Whatever objections may be made to the existing distribution of
riches,” wrote journalist and sometime Whig Richard Hildreth, “this at
Jeast must be conceded, that no mere redistribution of the existing mass of
wealth could effectually answer the proposed purpose of elevating the
people. Any such redistribution . . . would still leave everybody poor, at
the same time that it cut up by the roots a great mass of industrious
occupations. . . . Above and beyond any of these schemes of redistribu-
tion, in order to redeem the mass of the people from poverty and its
incidents, a great increase in the amount both of accumulated wealth and
of annual products is absolutely essential.” 108

Whig Congressman Edward Everett, speaking in praise of “accumula-
tion, property, capital, [and] credit,” argued that the vast fortune of a
leading capitalist served the community well: “What better use could have
been made of it? Will it be said, divide it equally among the community;
give each individual in the United States a share? It would have amounted
to half a dollar each for man, woman, and child; and, of course, might as
well have been sunk in the middle of the sea. Such a distribution would
have been another name for annihilation. How many ships would have
furled their sails, how many warehouses would have closed their shutters,
how many wheels, heavily laden with the products of industry, would
have stood still, how many families would have been reduced to want,
and without any advantage resulting from the distribution?”!®

Despite this surface similarity, however, the terms of debate in the age
of Jackson map uneasily onto our own. In recent decades, those most
concerned with distributive justice have argued for a more activist govern-
ment—a progressive tax system, social welfare programs, laws regulating
the health and safety of workers; those most concerned with economic
growth have typically argued for less government intervention—lower
tax rates, less government regulation. In the Jacksonian era, these sides
rsed. Then it was the Democrats, the party of farmers, mechan-
who argued for limited government, while the Whigs,
and banking and industry, favored a more activist
luding an industrial policy to guide national eco-

were reve
ics, and laborers,
the party of business
government, even inc
nomic development.
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Jacksonian Political Economy

Jacksonian Democrats favored a laissez-faire philosophy of government
that finds its present-day expression in “antigovernment” politicians such
as Ronald Reagan and libertarian economists such as Milton Friedman.
“The best government is that which governs least,” declared the Jack-
sonian Desmocratic Review. “A strong and active democratic govern-
ment, in the common sense of the term, is an evil, differing only in degree
and mode of operation, and not in nature, from a strong despotism. . . .
Government should have as little as possible to do with the general
business and interests of the people. . . . Its domestic action should be
confined to the administration of justice, for the protection of the natural
equal rights of the citizen and the preservation of social order.”"® The
Jacksonian editorialist William Leggett condemned even such minimal
government functions as running the post office, maintaining an insane
asylum for the poor, or inspecting bakeries and butcheries."*

Unlike Democrats since the time of the New Deal, Andrew Jackson
considered government the enemy, not the instrument of justice for the
common man. This conviction stemmed partly from his view of govern-
ment, and partly from his conception of justice. When government inter-
vened in the economy, Jackson maintained, it was bound to favor the rich
and the powerful. In any case, justice did not require that government
redress the unequal talents and abilities by which some get more and
others less. “Distinctions in society will always exist under every just
government, Equality of talents, of education, or of wealth can not be
produced by human institutions. In the full enjoyment of the gifts of
Heaven and the fruits of superior industry, economy, and virtue, every
man is equally entitled to protection by law.”12

According to Jackson, the problem was not how to use government to
promote an equality of condition, but how to prevent the rich and the
powerful from using government to secure privileges, subsidics, and spe-
cial advantages. “It is to be regretted that the rich and powerful too often
bend the acts of government to their selfish purposes. . . . If [government]
would confine itself to equal protection, and, as Heaven does its rains,
shower its favors alike on the high and the low, the rich and the poor, it
would be an unqualified blessing.”11?

.tional republican
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The economic debates of the Jacksonian era differ from our own in
ways that go beyond the parties’ stance toward government and display
the persistence of republican themes in the 1830s and 1840s. Although
Jacksonians and Whigs did invoke arguments of economic growth and
distributive justice, these considerations figured less as ends in themselves
than as means to competing visions of a self-governing republic. The
Jacksonian objection to the growing inequality of wealth had less to do
with fairness than with the threat to self-government posed by large
concentrations of wealth and power. The Whig case for promoting eco-
nomic development had less to do with increasing the standard of living
or maximizing consumption than with cultivating national community
and strengthening the bonds of the union. Underlying the debates be-
sween Democrats and Whigs were competing visions of a political econ-
omy of citizenship.

In different ways, both parties shared Jefferson’s conviction that the

economic life of the nation should be judged for its capacity to cultivate in
citizens the qualities of character that self-government requires. By the
1830s few assumed, as Jefferson once did, that the agrarian life was the
only way to civic competence.'" But even as the parties turned their
attention to the national bank, protective tariffs, land policy, and internal
improvements, both Democrats and Whigs retained contact with the
formative ambition of the republican tradition.
Jackson’s policies and rhetoric reflected republican hopes and fears in
cwo respects. First, his stand against the Bank of the United States, an.d
against federal support for commerce and industry, reflected the tradi-
fear that powerful, self-interested forces would domi-
nate government, secure special privileges, and depriv.e the peoplef of their
right to rule. Second, his hostility to large-scale b.usmess? banking, and
speculation sprang from the conviction that only mdustr}ous prodgcers
such as farmers, mechanics, and laborers possessed the virtue and inde-
pendence necessary to self-gavernment. The concentration of power rep-
resented by a national bank and a paper currency WO}ll.d corrupt
republican government directly, by giving sub§1d1es and' prlylleges to a
favored few; meanwhile, the spirit of speculation those institutions en-
couraged would corrupt republican government iqdirectly, by undermin-
ing the moral qualities republican citizenship requires.'”s
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According to its defenders, the Bank of the United States promoted
economiic stability by regulating the money supply through control of its
widely accepted notes. According to its opponents, this power over the
nation’s currency rivaled the power of the government itself and unjustly
enriched the bank’s private investors. To Jackson, the bank was a “mon-
ster,” a “hydra of corruption,” and he resolved to destroy it. His war
against the bank was the defining issue of his presidency and illustrated
both aspects of the Jacksonian political economy of citizenship.

At one level, the struggle over the bank demonstrated the danger of
concentrated power. “The result of the ill-advised legislation which estab-
lished this great monopoly,” declared Jackson, “was to concentrate the
whole moneyed power of the Union, with its boundless means of corrup-
tion and its numerous dependents, under the direction and command of
one acknowledged head . . . enabling it to bring forward upon any occa-
sion its entire and undivided strength to support or defeat any measure of
the Government.” Had the bank not been destroyed, “the Government
would have passed from the hands of the many to the hands of the few,
and this organized money power from its secret conclave would have
dictated the choice of your highest officers and compelled you to make
peace or war, as best suited their own wishes. The forms of your Govern-
ment might for a time have remained, but its living spirit would have
departed from it.” 1

At another level, beyond even the evils of concentrated power, an
economy dominated by commerce, banking, and business threatened to
corrupt republican government by eroding the moral habits that sustain
it. The fluctuations of paper currency “cngender a spirit of speculation
injurious to the habits and character of the people.” Wild speculation in
land and stock “threatened to pervade all classes of society and to with-
draw their attention from the sober pursuits of honest industry. It is not
by encouraging this spirit that we shall best preserve public virtue.” Paper
money fostered an “eager desire to amass wealth without labor” that
would “inevitably lead to corruption” and destroy republican govern-
ment.!?’

In its libertarian moments, Jacksonian politics gestured toward the
procedural republic and the notion that government should play no part
in forming the character or cultivating the virtue of its citizens. For
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example, Orestes Brownson claimed, contrary to the republican tradition,
that liberty “is not the power to choose our own form of government, to
elect our own rulers, and through them to make and administer our own
Jaws,” but simply the ability to exercise individual rights without govern-
ment interference. “So long as the individual trespasses upon none of the
rights of others, or throws no obstacle in the way of their free and full

exercise, government, law, public opinion even, must leave him free to

take his own course.” !
But unlike modern libertarians, who defend individual rights while

insisting that government be neutral among competing conceptions of the
good life, Jacksonians explicitly affirmed a certain way of life and sought
+o cultivate a certain kind of citizen. Like Jefferson and Madison, Jackson
frequently justified his economic policies on formative grounds, citing
their consequences for the moral character of citizens. Removing public
deposits from the Bank of the United States was “necessary to preserve the
morals of the people.” Restoring gold and silver specie as the medium of
exchange would “revive and perpetuate those habits of economy and
simplicity which are so congenial to the character of republicans.”'®
Refusing federal support for internal improvements and mass markets
would preserve an economy of independent producers and make the
world safe for the virtue-sustaining occupations that suited Americans to
self-government. “The planter, the farmer, the mechanic, and the laborer
all know that their success depends upon their own industry and economy,
and that they must not expect to become suddenly rich by the fruits of their
toil.” Such citizens were “the bone and sinew of the country—men who
Jove liberty and desire nothing but equal rights and equal laws.”**!

In the twentieth century, laissez-faire doctrines would celebrate the
market economy and the freedom of choice the market supposedly se-
cured. In the age of Jackson, however, laissez-fairc notions served a
different role, embedded as they were in a vision of “the good republican
life.” This was the vision, as Marvin Meyers describes it, “of independent
secure in their modest competence, proud in their natural
firmed in their yeoman character, responsible masters of their
fate—the order of the Old Republic.” Jacksonians assumed that “when
government governed least, society—made of the right republican mate-
rials—would realize its own natural moral discipline.™*

producers,
dignity, con
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No champion of capitalist enterprise, Jackson sought to limit govern-
ment not to give greater scope to market relations but to slow their
advance. Without the “artificial” support of government subsidies and
protective tariffs, Jackson believed, large-scale manufacturing, banking,
and capitalist enterprise would not soon overrun the economy of small,
independent producers. This explains the otherwise strange coexistence in
a single political outlook of laissez-faire individualism and the republican
concern with the moral character of the people. “Americans of the Jack-
sonian persuasion took their doctrines of liberty and laissez faire . . . not
as a stimulant to enterprise but as a purgative to bring the Old Republic
.. . back to moral health.”1? Government would promote virtue not
directly, through legislation, but indirectly, by holding off the economic
forces that threatened to undermine it.

Whig Political Economy

Although the Whigs welcomed the economic changes Jacksonians op-
posed, they too advanced a political economy of citizenship and attended
to the moral consequences of economic arrangements. “Beginning with
the same body of republican tradition as the Democrats, the Whigs chose
to emphasize different themes within it and offered a dramatically differ-
ent assessment of economic changes promised by the Market Revolu-
tion.”™ Jacksonians and Whigs shared the republican notions that
centralized power is the enemy of liberty and that government should
concern itself with the moral character of its citizens. But they applied
these teachings differently to the circumstances of nineteenth-century
American life.

While Jacksonians feared centralized economic power, the Whigs
feared centralized executive power, As Whigs saw it, the threat that power
posed to liberty was not to be found in the forces of industry, banking,
and commerce, but instead in Jackson’s conception of the presidency.
When Jackson vetoed the recharter of the Bank of the United States,
removed its public deposits, and transferred them to state banks, oppo-
nents accused him of “Caesarism,” “executive usurpation,” and dictato-
rial designs. Previous presidents had used the veto power infrequently,
applying it only to laws they deemed unconstitutional, not laws they
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simply disagreed with.!* Confronted with Fhe “Monster,” Jaclf’s;on ob-
served no such restraint. “We are in the mldst ofa r<.3volut10r1, Henry
Clay declared, “hitherto bloodless, but rapidly descending towards a tot;xl
change of the pure republican character of the gov’?rnment, and to the
concentration of all power in the hands of one man.” ' .

In 1834 Clay and his followers among National Republicans adopted
the name “Whig,” after the English opposition party that had dr.awn on
republican themes to resist the arbitrary power of the Crown. Like }:helr
English namesakes, Clay and the American Whlg§ saw the greatest t rel?t
to republican government in the abuse of executive pPOWer. Involq‘ng t c}
memory of the Revolution, Clay haileFl the Brmsl: Whigs as c‘hamplons )
liberty and opponents of royal executive power. .And what is the present
but the same contest in another form? . .. The whigs of the present d.ay are%
opposing executive encroachment, and a most glarmlng extension 0d
executive power and prerogative. They are ferretlr{g out the abuses an
corruptions of an administration, under a chief magistrate who 1fs endeav-
oring to concentrate in his own person the whole PSW-erS o goverln’-’
ment.” 127 Whig political cartoons portrayed Jackson as. King Andrew Y
The first successful Whig presidential candidate, William Henry I—Iarrl-
son, won the White House in 1840 on a platform .Of executive .restramtci
promising to use the veto sparingly, to poll his cabinet on decisions, an

cond term.!* .

no"tl{;s\)esﬁigss’eemphasis on balanced government and fear of executive
tyranny fit firmly within the republican tradition tha”t echoed frorn fclgss;—
cal and Renaissance thought to the “country party opposition of eigh-
teenth-century English politics. Their enthusiasm for commerce, 1ndustrg,
and economic development, however, set t}}em apart. Tl’.le classical repu —f
n tradition had seen commerce as .a.ntlthetlcal to vxrtuf:, a som;:e o
Juxury and corruption that distrac‘ted cmzens'from the pubh.c %oogl. ro}rxn
the time of the Revolution, American repub_hcans had worrie a out the
civic consequences of large-scale commergal and manufacturing c?ntef-
prises. The early Jefferson had seen civic virtue as dependent on a m;np e
agrarian economy. And although ]aclfsomans enlarged the range o hv1r—
tue-sustainmng occupations to include independent laborctrs and n;gc an-
ics as well as farmers, they feared that. t.he market revolution un.fo dlll;lgg in
their day would erode the moral qualities self-government required.

lica
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.Even as Whigs advocated economic development, however, they re-
tained the formative ambition of the republican tradition. They,accepted
the republican assumptions that self-government requires certain moral
and civic qualities among citizens, and that economic arrangements
should be assessed for their tendency to promote those qualities. Their
argument with Jacksonians was about what virtues self-government re-
quired of nineteenth-century Americans, and how best to promote them.

The Whigs’ formative project had two aspects. One was to deepen the
bonds of union and cultivate a shared national identity. The other was to
eleYate the morality of the people, to strengthen their respect for order and
their ;apacity for self-control. Whigs sought to realize these aims through
a p?l1cy of national economic development and through various public
institutions, from schools to reformatories to asylums, designed to im-
prove the moral character of the people. J

The centerpiece of Whig economic policy was Henry Clay’s “American
System.” Unlike the British system of laissez-faire economic development,
Clay’s proposal sought to foster economic development by giving explicit
government encouragement to national economic growth. High tariffs
would encourage American manufacturing by protecting it from foreign
competition. High prices for federal lands would slow westward expan-
sion and generate revenues to support an ambitious program of internal
improvements such as roads, canals, and railroads. And a national bank
would ease tax collection, commercial transactions, and public spending
by establishing a strang currency.130

Wh1g§ justified their program of economic development on grounds of
EFosperlty but also on grounds of national integration. The internal
) ¥mprovements” they sought to foster were moral as well as material. The
idea of progress” was “to bring out the material resources of America”
and al§o “to improve the mind and heart of America.”!3! Natjonal trans-

portation and communication facilities would promote national har-
mony as well as commerce and morally uplift remote regions of the
country. A railroad from New England to Georgia would “harmonize the
feelings of the whole country.”132 Linking the uncivilized West to the East
would, according to a Christian Whig journal, promote morality and
savlvation: “The sooner we have railroads and telegraphs spinning into the
wilderness, and setting the remotest hamlets in connexion and close
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proximity with the east, the more certain it is that light, good manners,
and christian refinement will become universally diffused.”33 A Rich-
mond newspaper concluded, “Truly are rail roads bonds of union, of
social, of national union.”"*

Clay proposed to fund internal improvements by distributing to the
states revenue derived from the sale of public lands. Such a policy would
do more than provide resources for important public projects. It would
also create “a new and powerful bond of affection and of interest”
between the states and the federal government. The states would be
grateful for the federal largesse, and the federal government would enjoy
“the benefits of moral and intellectual improvement of the people, of great
facility in social and commercial intercourse, and of the purification of the

v, themselves the best parental sources of na-

population of our countr
135

tional character, national union, and national greatness.

Given their ambition to deepen the bonds of union, Whigs lacked the
an appetite for territorial expansion. In opposing the annexation
of Texas, Daniel Webster revived the classical argument that a republic
cannot extend across an unlimited space. An arbitrary regime could be
as vast as its army’s reach, but republics must cohere “by the assimilation
of interests and feelings; by a sense of common country, common
political family, common character, fortune and destiny.” Such com-
monality would be difficult to cultivate if the nation expanded too
quickly: “there must be some boundary, or some limits to a republic
which is to have a common centre . . . political attraction, like other
attractions, is less and less powerful, as the parts become more and more

Jacksont

distant.” 1

Tt was on these grounds that Webster opposed the Mexican War and
the subsequent acquisition of New Mexico and California. His public life
had been dedicated to making Americans “one people, one in interest, one
in character, and one in political feeling,” Webster declared in 1848. But
«swhat sympathy can there be between the people of Mexico and Califor-
» and the rest of the United States? None at all, Webster concluded.
« Arbitrary governments may have territories and distant possessions,
because arbitrary governments may rule them by different laws and
different systems. . . . We can do no such thing. They must be of us, part

of us, or else strangers.” ¥’

nia
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The Whigs® case for industry, technology, even prosperity itself was
closely tied to the moral and civic benefits these developments would
bring. “They never employed the argument later apologists for American
business would sometimes use, that profitability itself is an indicator of
social utility.” As Daniel Walker Howe observes, Whig political econ-
omy did not assume that prosperity was its own justification; the repub-
lican tradition had taught otherwise. Whigs “had to overcome the idea
that ‘commerce’ was opposed to ‘virtue’ and constituted a threat to it.
This had been a major convention of classical-Renaissance-common-
wealth thought, and it remained powerful in Jacksonian rhetoric. . . .
The Whigs were resolving an age-old polarity in the country-party
tradition by arguing that commerce could nourish virtue.” '

Beyond a political economy of national integration and moral improve-
ment, the Whigs pursued their formative aims through a range of public
institutions and benevolent societies designed to build character and
inculcate self-control. These efforts included insane asylums, penitentia-
ries, almshouses, juvenile reformatories, Sunday schools, the temperance
movement, and factory communities such as the one at Lowell. Whigs
were prominent among the founders and leaders of these institutions and
movements, which reflected the religious impulses of evangelical Protes-
tantism and the reformist, paternalist aspect of Whig political thought.
Although Whigs welcomed the economic changes of their day, they
worried about the social changes, such as the decline of deference, the rise
of immmigration, and the general breakdown of the moral order of
small-town, rural life.1

The blend of religious and civic concerns characteristic of Whig reform
can be found in Daniel Webster’s praise for the Sunday school movement.
“The Sabbath School is one of the great institutions of the day,” he wrote.
“It leads our youth in the path of truth and morality, and makes them
good and useful citizens. As a school of religious instruction it is of
inestimable value; as a civil institution it is priceless, and has done more to
preserve our liberties than grave statesmen and armed soldiers.”'*

In a democratic age teeming with disorder, Whigs emphasized obedi-
ence, discipline, and self-control as the qualities essential to self-govern-
ment. “The present is a period of great restlessness and agitation among
the popular elements of the world,” warned Whig congressman Daniel
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Barnard. “The established order of things is almost every where being
questioned, disturbed, and, in many cases, subverted.” This condition
posed a challenge to republican government. “Perhaps the severest trial to
which the virtue of any people can be subjected, is when every man has a
share in the government; for when every one governs, few indeed are
willing to submit to be governed; when every one commands, nobody
likes to obey. Yet the habit and practice of obedience is indispensable to
the moral health of every people.”

Of all the Whig projects of moral and civic improvement, their most
ambitious instrument of republican soulcraft was the public school. As
Horace Mann, the first secretary of the Board of Education of Massachu-
setts, explained, if all were to share in governing, then true to the republi-
can tradition, all would have to be equipped with the requisite moral and
intellectual resources: “with universal suffrage, there must be universal
elevation of character, intellectual and moral, or there will be universal
mismanagement and calamity.” The question whether human beings are
capable of self-government admits only a conditional answer; they are
capable insofar as they possess the intelligence and goodness and breadth
of view to govern on behalf of the public good. “But men are not bornin
the full possession of such an ability,” nor do they necessarily develop it
as they grow to adulthood.'”

The role of the public schools, therefore, is to cultivate in citizens the
qualities of character republican government requires: “As each citizen is
to participate in the power of governing others, it is an essential prelimi-
nary that he should be imbued with a feeling for the wants, and a sense of
the rights, of those whom he is to govern; because the power of governing
others, if guided by no higher motive than our own gratification, is the
distinctive attribute of oppression; an attribute whose nature and whose
wickedness are the same, whether exercised by one who calls himself a
republican, or by one born an irresponsible despot.”

The curriculum of the schools should reflect their purpose, said Mann,
and give ample attention to civic and moral education: “principles of
morality should [be] copiously intermingled with the principles of sci-
ence”; the Golden Rule should become as familiar as the multiplication
table. As for the controversy that inevitably attends instruction in politics,
morals, and religion, Mann urged that the public schools aim at a broad
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middle ground. In politics, they should teach “those articles in the creed
of republicanism which are accepted by all,” but avoid partisan disputes.
In morals and religion, they should convey the teachings, in effect, of
nondenominational Protestantism, including “all the practical and pre-
ceptive parts of the Gospel” but excluding “all dogmatical theology and
sectarianism.” If such teaching could be widely diffused, Mann had
boundless hopes for the redemptive possibilities: “if all the children in the
community, from the age of four years to that of sixteen, could be brought
within the reformatory and elevating influences of good schools, the dark
host of private vices and public crimes which now imbitter domestic
peace, and stain the civilization of the age, might, in ninety-nine cases in
every hundred, be banished from the world.”'*

The Public Good

In addition to sharing the formative ambition of republican politics,
Jacksonians and Whigs retained the related assumption that the public
good is more than the sum of individual preferences or interests. Madison
had sought this good in the deliberation of an elite group of enlightened
statesmen acting at some distance from popular passions, “a chosen body
of citizens, whose wisdom may best discern the true interest of the
country.”!s The parties in the age of Jackson did not think democracy
could be filtered so finely. They sought a public good beyond the play of
interests on terms consistent with the heightened democratic expectations
of their day.

“No free government can stand without virtue in the people and a lofty
spirit of patriotism,” Jackson declared, echoing a traditional republican
view; “if the sordid feelings of mere selfishness shall usurp the place
which ought to be filled by public spirit, the legislation of Congress will
soon be converted into a scramble for personal and sectional advan-
tages.” But for Jackson, governing in accordance with the public good
did not require an enlightened elite of disinterested statesmen; it simply
required preventing the powerful few from dominating government and
turning it to their selfish ends. The threat of interested politics came
wholly from the moneyed interest. Those engaged in productive labor,
“the great body of the people,” had neither the inclination nor the
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capacity to form factions to seek special favors from government; “from
their habits and the nature of their pursuits they are incapable of forming
extensive combinations to act together with united force.” They “desire
nothing but equal rights and equal laws” and are therefore, by definition,
“uncorrupted and incorruptible.” %

The Whigs were no less hostile to a politics of self-interest, but they
doubted that any class of people possessed by nature the wisdom or virtue
to identify the public good. Republicans were made, not born, and al-
though it “may be an easy thing to make a republic . . . 1t is a very
laborious thing to make republicans.” Under conditions of universal
suffrage, the laborious task of moral and political education would have
to be extended to all.**’

In a passage that stands, despite its hyperbole, as an enduring reproach
to interest-based theories of democracy, Horace Mann warned of the
consequences for the public good if citizens voted out of base or selfish
motives: “In a republican government the ballot-box is the urn of fate; yet
no god shakes the bowl or presides over the lot. If the ballot-box is open
to wisdom and patriotism and humanity, it is equally open to ignorance
and treachery, to pride and envy, to contempt for the poor or hostility
towards the rich. It is the loosest filter ever devised to strain out impuri-
ties. . . . The criteria of a right to vote respect citizenship, age, residence,
tax, and, in a few cases, property; but no inquiry can be put whether the
applicant is a Cato or a Catiline . . . if the votes, which fall so copiously
into the ballot-box on our days of election, emanate from wise counsels
and a loyalty to truth, they will descend, like benedictions from Heaven,
to bless the land and fill it with song and gladness . . . but if, on the other
hand, these votes come from ignorance and crime, the fire and brimstone
that were rained on Sodom and Gomorrah would be more tolerable.”**
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Free Labor versus Wage Labor

The debate between Jacksonians and Whigs displays the persistence of
republican themes in the first half of the nineteenth century. Their empha-
sis on the civic consequences of economic arrangements separates their
political discourse from our own. In some cases, republican assumptions
provided different justifications for positions we now defend in terms of
prosperity and fairness—higher or lower tax rates, more or less govern-
ment spending, more or less economic regulation.

In other cases, however, republican ideals led nineteenth-century
Americans to address issues now lost from view. One such issue was
whether America should be a manufacturing nation. By the mid-nine-
teenth century that question had been decided, and the case for domestic
manufactures no longer had to be made. But the emergence of factory life
raised a related question, no less fundamental, that would reverberate in
American politics to the end of the century. This is the question whether
working for a wage is consistent with freedom.

Civic and Voluntarist Conceptions

From the distance of our time, it is difficult to make sense of this question,
much less to conceive it as a vexing political issue. When we argue about
wage-earning, we argue about the minimum wage or access to jobs, about
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comparable worth or the safety of the workplace. Few if any would now
challenge the notion of wage labor as such. But in the nineteenth century,
many Americans did. For according to the republican conception of
freedom, it is by no means clear that a person who warks for wages is
truly free.

Of course, exchanging my labor for a wage may be free in the sense that
Ivoluntarily agree to do so. Absent unfair pressure or coercion, wage labor
is free labor in the voluntarist, or contractual, sense. But even a voluntary
agreement to exchange work for a wage does not fulfill the republican
conception of free labor. On the republican view, I am free only to the
extent that I participate in self-government, which requires in turn that I
possess certain habits and dispositions, certain qualities of character. Free
labor is thus labor carried out under conditions likely to cultivate the
qualities of character that suit citizens to self-government. Jacksonians and
Whigs disagrecd to some extent about what those qualities were and what
economic arrangements were most likely to foster them. But they shared
the long-standing republican conviction that economic independence is
essential to citizenship. Those, like the propertyless European proletariat,
who must subsist on wages paid by employers were likely to lack the moral
and political independence to judge for themselves as free citizens.

Jefferson once thought that only yeoman farmers possessed the virtue
and independence that made sturdy republican citizens. By the first dec-
ades of the nineteenth century, however, most republicans believed that
these qualities could be fostered in the workshop as well as on the farm.
The artisans, craftsmen, and mechanics who carried out most manufac-
turing in the early nineteenth century were typically small producers who
owned their means of production and were beholden to no boss, at least
not as a permanent condition. Their labor was free not only in the sense
that they agreed to perform it but also in the sense that it equipped them
1o think and act as independent citizens, capable of sharing in self-govern-
ment. The journeymen and apprentices who labored for wages in the
workshops of artisan masters did so with the hope of acquiring the skills
and savings that would one day enable them to launch out on their own.
Wage-earning was for them not a permanent c'onditlon but a temporary
stage on the way to independence, and so consistent, at least in principle,

with the system of free labor.!
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Artisans of the Jacksonian era affirmed the republican vision of free
l?bor in public festivals, speeches, and parades, celebrating the connec-
tions between the artisan order and civic ideals. As Sean Wilentz explains,
these public displays, in which workers marched under the banners of
their trades, “announced the artisans’ determination to be part of the
body politic—no longer ‘mecr mechanicks,’ no longer part of the vague
lower and middling sort of the revolutionary mobs, but proud craftsmen,
appearing for all to see on important civic occasions, marching in orderly
formation up and down lower Broadway with the regalia and the tools of
their crafts.” Speakers at the rallies and demonstrations depicted the
artisan order not as an interest group but as “the very axis of society,” in
whose hands “the palladium of our liberty” must rest. Distrustful of the
mercantile elite on the one hand and the propertyless poor on the other,
the artisans portrayed themselves as the embodiment of republican inde-
pendence and virtue. “In sum, an urban variation of the Jeffersonian
social theme of the virtuous husbandman emerged, one that fused craft
pride and resentment of deference and fear of dependence into a republi-
can celebration of the trades.”?

But even as the artisans marched, the free labor system they celebrated
was beginning to unravel. Even before the emergence of large-scale indus-
t'rlal production, the growth of the market economy transformed tradi-
tional craft production. The competitive pressures of national markets
and the growing supply of unskilled labor gave merchant capitalists and
master craftsmen incentives to cut costs by dividing tasks and assigning
unskilled assembly jobs to outworkers and sweatshop contractors. The
new arrangement of work eroded the role of skilled artisans, turning
journeymen and apprentices into wage laborers with little control over
production and reduced prospects of rising to own their own shops.
Masters became more like employers, their artisans more like employees.’

Workers protested these developments within the terms of a radicalized
artisan republicanism. Leaders of the General Trades’ Union of the 1830s
complained that prosperous masters had joined with aristocratic mer-
chants and bankers to deprive workers of the product of their labor,
making it impossible for the worker to maintain “the independent char-
acter of an American citizen.” A factory worker involved in the early
labor movement deplored the factory system as “subversive of liberty—
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calculated to change the character of a people from. .. bold and free, to
enervated, dependent, and slavish.”

At first the employers defended the new order in republican terms as
well, offering “an alternative entrepreneurial vision of the artisan repub-
lic.” True to the republican tradition, they invoked the ideals of common-
wealth, virtue, and independence. The virtues they emphasized included
industriousness, temperance, social harmony, and individual initiative,
qualities they claimed the new political economy would encourage and
reward. Higher profits, the masters argued, would enable them to pay
higher wages, which would better prepare their workers for inde-
pendence.

Ultimately, however, the debate over the meaning of free labor would
carry American political argument beyond the terms of republican
thought; in time, the defense of industrial capitalism would depart from
republican assumptions and take new forms. After the Civil War, defend-
ers of the system of wage labor would abandon the attempt to reconcile
capitalist production with the civic conception of free labor, and take up
the voluntarist conception instead. Wage labor is consistent with freedom,
they would argue, not because it forms virtuous, independent citizens but
simply because it is voluntary, the product of an agreement between
employer and employee. It is this conception of freedom that the Supreme
Court of the Lochner era would attribute to the Constitution itself. Al-
though the labor movement retained the civic conception of free labor
through the late nineteenth century, it too eventually abandoned the civic
conception, conceded the permanence of wage labor, and turned its efforts
to increasing wages, reducing hours, and improving conditions of work.

The shift to the voluntarist understanding of free labor did not wholly
extinguish the civic strand of economic argument in American politics.
But it did mark a decisive moment in America’s journey from a political
economy of citizenship to a political economy of economic growth and
distributive justice, from a republican public philosophy to the version of
liberalism that informs the procedural republic.

Fateful though it was, the story of the transition from the civic to the
voluntarist conception of free labor is no simple morality tale, no unam-
biguous fall from grace. It is rather a tale fraught with moral complexity,
replete with strange ideological bedfellows. More than a matter of labor
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relations alone, the contest over the meaning of free labor was shaped in
large part by America’s confrontation with the two great issues of the
nineteenth century: the advent of industrial capitalism, and the conflict
over slavery. '

Wage Labor and Slavery

The debate over wage labor was sharpened and complicated by the
struggle over slavery. The labor movement and the abolitionist movement
emerged at roughly the same time. Both raised fundamental questions
about work and freedom, yet ncither movement displayed much sympa-
thy for the other. Labor leaders dramatized their case against wage labor
by equating it with Southern slavery—“wage slavery,” as they called it.
Working for wages was tantamount to slavery not only in the sense that
it left workers impoverished but also in the sense that it denied them the
economic and political independence essential to republican citizenship.?

“Wages is a cunning device of the devil for the benefit of tender
consciences who would retain all the advantages of the slave system
without the expense, trouble, and odium of being slaveholders,” wrote
Orestes Brownson. The wage laborer suffered more than the southern
slave and, given the unlikelihood of rising to own his own productive
property, was scarcely more free. The only way to make wage labor
compatible with freedom, Brownson argued, would be to make it a
temporary condition on the way to independence: “There must be no
class of our fellow men doomed to toil through life as mere workmen at
wages. If wages are tolerated it must be, in the case of the individual
operative, only under such conditions that, by the time he is of a proper
age to settle in life, he shall have accumulated enough to be an inde-
pendent laborer on his own capital, on his own farm or in his own shop.™

The abolitionists, for their part, disputed the analogy between wage
Jabor and slavery. The grievances of northern workers were hardly com-
parable, they thought, to the evil of southern slavery. In 1831, when
William Lloyd Garrison began publishing The Liberator, he criticized
attempts by northern labor reformers to “inflame the minds of our
working classes against the more opulent” and to persuade them that they
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were “oppressed by a wealthy aristocracy.” In a republican government,
where the avenues of wealth were open to all, Garrison argued, inequali-
ties were bound to arise. But such inequalities were no proof of oppres-
sion, only the product of an open society in which some achieved more
and others less.’

What set the abolitionists and the labor movement apart was not only
a different assessment of wage-earners’ prospects for social and economic
advancement. Nor was it simply that abolitionists, drawn largely from
ranks of the middle class, lacked sympathy for the impoverished condi-
tion of northern laborers. Abolitionists were unable to take seriously the
notion of “wage slavery” because, unlike the labor advocates, they held a
voluntarist not a civic understanding of freedom. In their view, the moral
wrong of slavery was not that the slave lacked economic or political
independence but simply that he was forced to work against his will.

The New York abolitionist William Jay, writing in 1835, made explicit
the voluntarist conception of freedom underlying the abolitionist posi-
tion. Immediate and unqualified emancipation, Jay argued, would “[re-
move] from the slave all cause for discontent. He is free, and his own
master, and he can ask for no more.” Jay acknowledged that the freed
slave would, for a time, be “absolutely dependent on his late owner. He
can look to no other person for food to eat, clothes to put on, or house to
shelter him.” His first wish would therefore be to labor for his former
master. But even this wholly dependent condition was consistent with
freedom, for “labor is no longer the badge of his servitude, and the
consummation of his misery: it is the evidence of his liberty, for it is
voluntary. For the first time in his life, he is a party to a contract.” The
transition from slave to free labor could thus be carried out instantane-
ously, Jay concluded, «“and with scarcely any perceptible interruption of
the ordinary pursuits of life. In the course of time, the value of negro labor,
like all other vendible commodities, will be regulated by the supply and
demand.”?

For Jay, wage labor was the embodiment of free labor, a voluntary
exchange between employer and employee. For the labor movement,
wage labor was the opposite of free labor, a form of dependence incom-
patible with full citizenship. For Jay, the transition from slavery to free
labor consisted in making labor a commodity the worker could sell; the
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key to freedom was self-ownership, the ability to sell one’s labor for a
wage. For the labor movement, the commodification of labor was the
mark of wage slavery; the key to freedom was not the right to sell one’s
labor but the independence that came with owning productive property.
What Jay considered emancipation was precisely the condition of de-
pendence the labor movement protested.!!

Through the 1830s and 1840s, labor advocates urged abolitionists to
broaden their conception of freedom, to “include in their movement, a
reform of the present wretched organization of labor, called the wage
system.” As the socialist journalist Albert Brisbane argued, such a stand
would win abolitionists support among workers and also “prepare a
better state for the slaves when emancipated, than the servitude to capital,
to which they now seem destined.”??

George Henry Evans, an advocate of land reform, also tried to persuade
abolitionists to broaden their vision of reform. Since wage slavery, with
the poverty, disease, crime, and prostitution it brought, was “even more
destructive of life, health, and happiness than chattel slavery, as it exists in
our Southern States, the efforts of those who are endeavoring to substitute
wages for chattel slavery are greatly misdirected.” As a solution to both
forms of slavery, Evans urged the free distribution of homesteads to
settlers on public lands. Free land would alleviate not only the poverty but
also the dependence the wage system created. It “would not merely
substitute one form of slavery for another, but would replace every form
of slavery by entire freedom.”**

Another land reformer, William West, also equated the dependence
and degradation of the northern laboring classes with the condition of
southern slaves. But he emphasized that the analogy implied no indiffer-
ence to the plight of the slave. Land reformers “do not hate chattel slavery
less, but they hate wages slavery more. Their rallying cry is ‘Down with all
slavery, both chattel and wages.”” 14

Given their voluntarist conception of freedom, abolitionists could
make no sense of the analogy between wage labor and slavery. Garrison
deemed it “an abuse of language to talk of the slavery of wages.” It was
one thing to press for higher wages, quite another to denounce the wage
system as such. “The evil in society is not that labor receives wages, but
that the wages given are not generally in proportion to the value of the
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labor performed. We cannot see that it is wrong to give or receive wages;

or that money, which is in itself harmless, is the source of almost every
»15

human woe.

The abolitionist Wendell Phillips, who later became a strong advocate
of labor, at first had little sympathy with the protest against “wage
slavery.” Writing in the 1840s, he claimed that Northern workers pos-
sessed the means to solve their problems for themselves. “Does legislation
bear hard upon them?—their votes can alter it. Does capital wrong
them ?—economy will make them capitalists. Does the crowded competi-
tion of cities reduce their wages>—they have only to stay home, devoted
to other pursuits, and soon diminished supply will bring the remedy.” As
for its general condition, the laboring class, like every other class in the
country, “must owe its elevation and improvement . . . to economy,
self-denial, temperance, education, and moral and religious character.”

Labor advocates and land reformers were not the only Americans who
equated wage labor with slavery. A similar attack on the northern wage
system came from southern defenders of slavery. Before the 1830s, few
southerners offered a systematic defense of slavery; most considered it a
necessary evil. Only the advent of abolitionism provoked them to defend
slavery on moral grounds, as a “positive good,” in the words of John C.
Calhoun.”

Central to the proslavery argument was an attack on capitalist labor
relations. “No successful defence of slavery can be made,” wrote George
Fitzhugh, the leading ideologist of southern slavery, “till we succeed in
refuting or invalidating the principles on which free society rests for
support or defence.” Like northern labor leaders, Fitzhugh argued that
the wage-earners of the North were no more free than the slaves of the
South: “Capital commands labor, as the master does the slave.” The only
difference was that southern masters took responsibility for their slaves,
supporting them in sickness and old age, while northern capitalists took
none for theirs: “You, with the command over labor which your capital
gives you, are a slave owner—a master, without the obligations of a
master. They who work for you, who create your income, are slaves,
without the rights of slaves.”®

According to Fitzhugh, northern wage laborers, who lived in constant
poverty and insecurity, were actually less free than southern slaves, who
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at least had masters obligated to sustain them in sickness and old age:
“The free laborer must work or starve. He is more of a slave than the
negro, because he works longer and harder for less allowance than the
slave, and has no holiday, because the cares of life with him begin when
its labors end. . . . Capital exercises a more perfect compulsion over free
laborers than human masters over slaves; for free laborers must at all
times work or starve, and slaves are supported whether they work or
not. . . . Though each free laborer has no particular master, his wants and
other men’s capital make him a slave without a master, or with too many
masters, which is as bad as none.”?

Echoing the arguments of northern land reformers, Fitzhugh charged
that the monopoly of property in the hands of capitalists deprived north-
ern laborers of true freedom: “What is falsely called Free Society is a very
recent invention. It proposes to make the weal, ignorant, and poor, free,
by turning them loose in a world owned exclusively by the few.” But
“[t]he man without property is theoretically, and, too often, practically,
without a single right.” Left “to inhale the close and putrid air of small
rooms, damp cellars and crowded factories,” he has nowhere to lay his
head. “Private property has monopolized the earth, and destroyed both
his liberty and equality. He has no security for his life, for he cannot live
without employment and adequate wages, and none are bound to employ
him.” Were he a slave, he would be no less dependent, but at Jeast he
would have the assurance of food, clothing, and shelter. In a defiant
challenge to abolitionists, Fitzhugh invoked, in effect, the labor move-
ment’s conception of freedom: “Set your miscalled free laborers actually
free, by giving them enough property or capital to live on, and then call on
us at the South to free our negroes.” Until then, he insisted, northern wage
laborers would be less free than southern slaves.”

Other southerners defended slavery in similar terms. Senator James
Henry Hammond of South Carolina disputed the claim that, except for
the South, the whole world had abolished slavery. “Aye, the name, bur
not the thing,” Hammond declared; “the man who lives by daily labor,
and scarcely lives at that, and who has to put out his labor in the market,
and take the best he can get for it; in short, your whole hireling class of
manual laborers and ‘operatives,’ as you call them, are essentially slaves.
The difference between us is, that our slaves are hired for life and well
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compensated; there is no starvation, no begging. . . . Yours are hired by
the day, not cared for, and scantily compensated,” as evidenced by the
beggars in the streets of northern cities.

Free Labor and Republican Politics

The voluntarist conception of free labor animated the abolitionist move-
ment and, later in the century, offered the terms from which industrial
capitalism would draw its justification. But before the Civil War it re-
mained a minor strand in American political discourse; the civic concep-
tion of free labor predominated. “The Jeffersonian conviction that
political liberty was safe only where no man was economically beholden
to any other died hard in America,” Daniel Rodgers has observed, “and
in the nineteenth century it still had considerable force. In the minds of
most Northerners of the Civil War generation, democracy demanded
independence, not only political but economic.” It also demanded that the

distance between rich and poor not be so great as to breed corruption or
dependence.”

The prevalence of the civic understanding of free labor explains the
nineteenth-century conviction that “[w]age working violated the canons
of a free society. . . . In the North of 1850, work was still, on the whole,
something one did for oneself, a test of one’s initiative that gave its direct
economic reward. What masters a man had—the weather, prices, the web
of commerce—were impersonal and distant. This was the moral norm,
the bedrock meaning of free labor. Even as they built an economic
structure that undercut it, Northerners found it hard to let go of that ideal
upon which so much of their belief in work rested.”?

When, in the late 1840s and the 1850s, antislavery became a mass
movement in the North, it did so under the auspices of the civic, not the
voluntarist, conception of freedom. The abolitionist movement, with its
roots in evangelical Protestantism, had succeeded in the 1830s “in shat-
tering the conspiracy of silence surrounding the question of slavery.” But
because of its radicalism, its moralism, and its lack of affinity with the

laboring classes, evangelical abolitionism never commanded broad politi-
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cal support. As slavery became the central issue in American politics,
political antislavery displaced abolitionism as the dominant movement.?*

Political antislavery, as represented by the Free Soilers and ultimately
the Republican party, differed from the abolitionist movement of the
1830s in both its aims and its arguments. Where the abolitionists sought
to emancipate the slaves, the Free Soilers and the Republicans sought to
contain slavery, to prevent its expansion into the territories. And where
the abolitionists emphasized the sin of slavery and the suffering of the
slave, the antislavery parties focused on the effects of slavery on free
institutions, especially the system of free labor.”

The political antislavery movement offered two main arguments for
opposing the spread of slavery, both of which drew on republican themes.
One was the notion that the slaveholders of the South constituted a slave
power” that threatened to dominate the federal government, subvert the
Constitution, and undermine republican institutions. According to this
argument, the founders had sought to restrict slavery, but the southern
slaveholders had conspired to control the federal government in order to
extend slavery into the territories. The idea that slavery was not just an
odious practice restricted to the South but an aggressive power bent on
expansion mobilized northern opposition to slavery in a way that aboli-
tionism had not. Events of the 1850s, especially the Kansas-Nebraska Act
opening new territories to slavery, and the Dred Scott decision, lent
growing plausibility to the fear. The New York Times called the Kans‘as-
Nebraska bill “part of this great scheme for extending and perpetuating
the supremacy of the Slave Power.”%

Beyond its apparent fit with events, the slave power argumer‘lt_c.lr'ew
strength from its resonance with long-standing republican sensibilities.
From the time of the Revolution, Americans had seen concentrated
power, whether political or economic, as the enemy of liberty and had
feared the tendency of the powerful to corrupt the public good on behalf
of special interests. The colonists had viewed British taxation as part of a
conspiracy of power against liberty; Jeffersonians had feared that Hamll-
ton’s fiscal policy would create a financial aristocracy antithetical to
republican government; Jacksonians had railed against the ‘fmoney
power” embodied in the Bank of the United States. Now, antislavery
parties spoke of the “slaveocracy” and cast southern slaveholders as a

]
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power poised to undermine republican institutions. Jacksonian Demo-
crats who joined the antislavery cause drew explicit analogies between the
slave power of the South and the banking power of the North, viewing
both as forces that threatened to dominate the national government and
destroy liberty. >

Why would the expansion of slavery into the territories constitute a
threat to the liberty of northerners? The answer to this question formed
the second tenet of political antislavery. Extending slavery to the territo-
ries would undermine northern liberty because it would destroy the
system of free labor. And if the free labor system were lost, so too would
be the economic independence that equipped citizens for self-government.
Free labor needed free soil in order to prevent wage labor from becoming
a permanent career. What saved the northern wage laborer from remain-
ing a hireling for life was the possibility of saving enough to move West
and start a farm or a shop of his own. But if slavery spread to the
territories, this outlet would be closed.?

The defense of free labor was central to the ideology of the Republican
party. “The Republicans stand before the country,” a spokesman de-
clared, “not only as the anti-slavery party, but emphatically as the party
of free labor.” For the Republicans as for the labor movement of the
1830s, free labor referred not to permanent wage labor but to labor that
issued ultimately in economic independence. The dignity of labor con-
sisted in the opportunity to rise above wage-earning status to work for
oneself. Republicans praised northern society for making such mobility
possible: “A young man goes out to service—to labor, if you please to call
it so—for compensation until he acquires money enough to buy a farm
... and soon he becomes himself the employer of labor.”?

But if slavery spread to the territories, then free labor could not. This
was the assumption, widely held throughout the North, that linked the
slave power argument with the free labor argument. Free labor could not
exist alongside slavery, because the presence of slavery undermined the
dignity of all labor. When northerners looked south, they were struck not
only by the misery of the slaves, but also by the poverty and degradation
of nonslaveholding white laborers. The presence of slavery deprived even
nonslaves of the qualities of character, such as industriousness and initia-
tive, that the free labor system encouraged. Should slavery spread to the
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territories, its effects would spill beyond its borders to transform the
institutions of northern society and corrupt the character of its people.*

The conviction that slavery was not an isolated wrong but a threat to
the political economy of citizenship led northerners to conclude, as Wil-
liam Seward stated in 1858, that there was “an irrepressible conflict”
between North and South, that “the United States must and will, sooner
or later, become either entirely a slave-holding nation, or entirely a
free-labor nation.” As Republican Theodore Sedgwick asserted on the eve
of Fhe Civil War, “The policy and aims of slavery, its institutions and
c1v1.1ization, and the character of its people, are all at variance with the
pol'lcy, aims, institutions, education, and character of the North. There is
an irreconcilable difference in our interests, institutions, and pursuits; in
our sentiments and feelings,”3!

The argument that slavery in the territories would render them unfit for
free labor commanded broad agreement. But not all was admirable in the
antislavery politics of the 1850s. As Eric Foner has pointed out, “the
whole free labor argument against the extension of slavery contained a
crucial ambiguity. Was it the institution of slavery, or the presence of the
Negro, which degraded the white laborer?” Some antislavery politicians
argued against the spread of slavery in explicitly racist terms and took
pains to show that their opposition to slavery implied no fondness for
blacks.*

This was especially true of the Barnburner Democrats, a faction of the
New York Democratic party instrumental in founding the Free Soil party-
“I speak not of the condition of the slave,” said one Barnburner congress-
man. ‘fI do not pretend to know, nor is it necessary that I should express
an opinion in this place, whether the effect of slavery is beneficial or
injurious to him. I am looking to its effect upon the white man, the free
white man of this country.” David Wilmot, author of the “Wilmot
Proviso” of 1846, which banned slavery from the territories won in the
Mexican War, insisted that his bill reflected “no squeamish sensitiveness
upon the subject of slavery, no morbid sympathy for the slave.” It was, he
said, a “White Man’s Proviso,” whose aim was to preserve the territories
for “the sons of toil, of my own race and own color.”% .

This feature of political antislavery was not lost on the black abolition-
ist Frederick Douglass, who observed: “The cry of Free Men was raised,
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not for the extension of liberty to the black man, but for the protection
of the liberty of the white.”* George Fitzhugh, the defender of slavery,
made a similar point in his perverse complaint that hostility to slavery
reflected northern racism: “The aversion to negroes, the antipathy of
race, is much greater at the North than at the South; and it is very
probable that this antipathy to the person of the negro, is confounded
with or generates hatred of the institution with which he is usually
connected. Hatred to slavery is very generally little more than hatred of
negroes.”* It is clear in any case that many who opposed the spread of
slavery to the territories made no distinction between keeping out slavery
and keeping out blacks.

The free labor argument found nobler expression in Abraham Lincoln.
Like the abolitionists, Lincoln insisted that slavery was a moral wrong
that should not be left open to popular sovereignty in the territories. He
opposed, on practical and constitutional grounds, interfering with slavery
in the states where it existed, but hoped the containment of slavery would
bring its ultimate extinction. Although he opposed social and political
equality for blacks, including the suffrage, he argued in his debates with
Stephen Douglas that “there is no reason in the world why the negro is not
entitled to all the natural rights enumerated in the Declaration of Inde-
pendence, the right to life, liberty and the pursuit of happiness. I hold that
he is as much entitled to these as the white man.”

Although he shared the abolitionists’ moral condemnation of slavery,
Lincoln did not share their voluntarist conception of freedom. Lincoln’s
main argument against the expansion of slavery rested on the free labor
ideal, and unlike the abolitionists, he did not equate free labor with wage
labor. The superiority of free labor to slave labor did not consist in the
fact that free laborers consent to exchange their work for a wage,
whereas slaves do not consent. The difference was rather that the north-
ern wage laborer could hope one day to escape from his condition,
slave could not. It was not consent that distinguished free
but rather the prospect of independence, the chance
erty and to work for oneself. According
to Lincoln, it was this feature of the free labor system that the southern
critics of wage labor overlooked: “They insist that their slaves are far
better off than Northern freemen. What a mistaken view do these men

whereas the
labor from slavery,
to rise to own productive prop
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have of Northern laborers! They think that men are always to remain
laborers here—but there is no such class. The man who labored for
another last year, this year labors for himself, and next year he will hire
others to labor for him.”%

' Lincoln did not challenge the notion that those who spend their entire
lives as wage laborers are comparable to slaves. He held that both forms
of work wrongly subordinate labor to capital. Those who debated
“whether it is best that capital shall hire laborers, and thus induce them
to work by their own consent, or by them, and drive them to it without
consent,” considered too narrow a range of possibilities. Free labor is
labor carried out under conditions of independence from employers and
masters alike. Lincoln insisted that, at least in the North, most Americans
were independent in this sense: “Men, with their families—wives, sons
?nd daughters—work for themselves, on their farms, in their houses and
in their shops, taking the whole product to themselves, and asking no
favors of capital on the one hand, nor of hirelings or slaves on the
other.”3

Wage labor as a temporary condition on the way to independence was
compatible with freedom, and wholly unobjectionable. Lincoln offered
himself as an example, reminding audiences that he too had once been a
hired laborer splitting rails. What made free labor free was not the
worker’s consent to work for a wage but his opportunity to rise above
wage-earning status to self-employment and independence. “The pru-
dent, penniless beginner in the world, labors for wages awhile, saves a
surplus with which to buy tools or land for himself; then labors on his
own account another while, and at length hires another new beginner to
help him.” This was the true meaning of free labor, “the just and generous
and prosperous system, which opens the way to all.” So confident was
Lincoln in the openness of the free labor system that those who failed to

rise could only be victims of “a dependent nature” or of “improvidence,

folly, or singular misfortune.” Those who succeeded in working their way
up from poverty, on the other hand, were as worthy as any men living of
trust and political power.*

In Lincoln’s hands, the conception of freedom deriving from the artisan
republican tradition became the rallying point for the northern cause in
the Civil War. In the 1830s and 1840s, labor leaders had invoked this
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conception in criticizing northern society; wage labor, they feared, was
supplanting free labor. In the late 1850s, Lincoln and the Republicans
invoked the same conception in defending northern society; the supe-
riority of the North to the slaveholding South consisted in the inde-
pendence the free labor system made possible. “The Republicans
therefore identified themselves with the aspirations of northern labor in a
way abolitionists never did, but at the same time, helped turn those

aspirations into a critique of the South, not an attack on the northern

social order.” %

The Union victory in the Civil War put to rest the threat to free labor
posed by the slave power, only to revive and intensify the threat posed
by the wage system and industrial capitalism, Lincoln had led the North
to war in the name of free labor and the small, independent producer,
but the war itself accelerated the growth of capitalist enterprise and
factory production.’ In the years after the war, northerners faced with
senewed anguish the lack of fit between the free labor ideal and the
growing reality of economic dependence. “The rhetoric of the slavery
contest had promised independence; mid-nineteenth-century work ideals
had assumed it. As the drift of the economy set in in the opposite
direction, tugging against ideals, the result was a nagging, anxious sense
of betrayal.

In 1869 the New York Times reported on the decline of the free labor
system and the advance of wage labor. Small workshops had become “far
less common than they were before the war,” and “the small manufactur-
ers thus swallowed up have become workmen on wages in the greater
establishments, whose larger purses, labor-saving machines, etc., refused
to allow the small manufacturers a separate existence.” The article criti-
cized the trend it described in terms reminiscent of the labor movement of
the 1830s and 1840s. The fall of the independent mechanic to wage-

d to “a system of slavery as absolute if not as
»43
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earner status amounte
degrading as that which lately prevailed at the South.
The 1870 census, the first to record detailed information about Ameri-

cans’ occupations, confirmed what many workers already knew. Not-
withstanding a free labor ideology that tied liberty to ownership of
productive property, America had become a nation of employces. Two-
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thirds of productively engaged Americans were wage-earners by 1870,
dependent for their livelihood on someone else. In a nation that prized
independence and self-employment, only one in three any longer worked
his own farm or ran his own shop.*

Faced with an economy increasingly at odds with the civic conception
of freedom, Americans responded, in the decades after the Civil War, in
two different ways. Some continued to insist that wage labor was incon-
sistent with freedom, and sought to reform the economy along lines
hospitable to republican ideals. Others accepted as inevitable (or em-
braced as desirable) the arrangements of industrial capitalism, and sought
to reconcile wage labor with freedom by revising the ideal; wage labor
was consistent with freedom, they argued, insofar as it reflected the
consent of the parties, a voluntary agreement berween employer and
employee.

Those who adopted the voluntarist conception of freedom often dis-
agreed about what genuine freedom of contract required. Doctrinaire
defenders of industrial capitalism held that any agreement to exchange
work for a wage was free, regardless of the economic pressures operating
on the worker. Trade unionists and liberal reformers argued, on the other
hand, that true freedom of contract required various measures to create a
more nearly equal bargaining situation between labor and capital. The
question of whart social and economic conditions are necessary for indi-
viduals to exercise free choice would fuel much controversy in American
politics and law throughout the twentieth century. But the argument over
the necessary conditions of genuinely free choice is a debate within the
terms of the voluntarist conception of freedom. The prominence of this
debate in twentieth century legal and political discourse signifies the
extent to which the voluntarist conception of freedom has come to inform
American public life.

From the 1860s to the 1890s, however, the voluntarist conception of
freedom, not yet predominant, coexisted and competed with a rival
republican conception that linked freedom to economic independence. In
the decades following the Civil War, the civic conception of freedom still
figured prominently in American political debate. For the labor move-
ment of the day, it inspired the last sustained resistance to the system of
wage labor and informed the search for alternatives.
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Labor Republicanism in the Gilded Age

The leading labor organizations of the Gilded Age were the National
Labor Union (NLU; 1866-1872) and the Knights of Labor (1869-1902).
Their primary aim was “to abolish the wage system,” on the grounds that
«there is an inevitable and irresistible conflict between the wage-system of
fabor and the republican system of government.”* The labor movement
emphasized two ways in which the wage system of industrial capitalism
threatened republican government—directly, by concentrating unac-
countable power in large corporations, and indirectly, by destroying the
qualities of character that equip citizens for self-government.

The platform of the Knights of Labor protested “the alarming develop-
ment and aggressiveness of great capitalists and corporations” and sought
“to check unjust accumulation and the power for evil of aggregated
wealth.” To this end, it called for the purchase and control by the
government of the railroads, telegraph, and telephones, lest their monop-
oly power overwhelm republican institutions. “[T]he power of these
corporations over the government, and over their employecs, [is] equalled
only by the power of the Czar,” warned George McNeill, a leader of the
Knights; “the question will soon force itself upon the republican citizens
in this form: ‘Shall these great corporations control the government, or
shall they be controlled by the government?’”#

Beyond the direct danger posed by monopoly power to republican
government lay the damaging effects of the wage system on the moral and
civic character of workers. In attacking wage labor, leaders of the NLU
and the Knights frequently stressed its formative consequences. “What
would it profit us, as a nation,” asked William H. Sylvis, the leading labor
figure of the 1860s, “werc we to preserve our institutions and destroy the
morals of the people; save our Constitution, and sink the masses into
hopeless ignorance, poverty, and crime; all the forms of our republican
institutions to remain on the statute books, and the great body of the
people sunk so low as to be incapable of comprehending their most simple
and essential principles . . .2”7%

Speaking in 1865 before the iron molders, in the largest labor conven-
tion that had ever assembled, Sylvis reasserted the republican principle
that “popular governments must depend for their stability and success
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upon the virtue and intelligence of the masses.” Under existing conditions
of work, however, the relations between employers and employees “are
for thf‘l most part, that of master and slave, and are totally at variance with’
the spirit .of the institutions of a free people.” History has taught that low
wages .brmg not only poverty and suffering, but also the corruption of
civic virtue. Where wages are low, the laboring class is “sunk into the
depths of political and social degradation, incapable of raising itself to
that lofty elevation attained by a free and enlightened people capable of
governing their own affairs.” When the price of labor declines, it “carries
with it not only wages, but all the high and noble qualities which fit us for
self-government,”

If the' wage labor system undermined civic virtue, what alternative
economic arrangements would cultivate virtuous and independent citi-
zens? Faced with the conditions of industrial capitalism, the labor move-
ment no longer had faith in the individual mobility central to Lincoln’s
free labor solution. Nor could it hope to restore an earlier economy of
§mall farms and workshops scattered across the countryside. It called
instead for the creation of a cooperative commonwealth, in which pro-
ducers and consumers would organize cooperative factories, mines,
banks, farms, and stores, combining their resources and sharing the
proﬁts. Such a system would do more than give workers a fair share of the
fruits of their labor; it would also restore to workers the independence the
wage system destroyed.

Sylv1s hailed cooperation as “the true remedy for the evils of society;
this is the great idea that is destined to break down the present system of
centrahzanpn, monopoly, and extortion. By co-operation, we will be-
come a nation of employers—the employers of our own labor.” Terence
Powderly, the head of the Knights, declared the cooperative system the
way “to f9rever banish that curse of modern civilization—wage slavery.”
Coope.ratlon would “eventually make every man his own master—every
man his own employer.” McNeill looked forward to the day when “the
cooperative system will supersede the wage-system.” Together with other
reforms., it would produce a dignified and independent worker-citizen, “a
well-built, fully equipped manhood, using the morning hours in the duties
and Pleasures of the sunlit-home; taking his morning bath before his
morning work, reading his morning paper in the well-equipped reading-
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room of the manufactory . . . a man upon whom the honors and duties of
civilization can safely rest.”*

The cooperative ideal was as much an ethic as an institutional scheme.
Its advocates stressed that the cooperative system was 1ot a program for
government to enact, but rather a project for workers acting collectively
to bring into being. This emphasis on collective self-help was essential to
the formative, edifying, character-building aspiration of the movement.
Although most of the reforms advocated by the Knights of Labor required
political action, Powderly explained, “it was felt that everything should
not be left to the state or the nation.” Even while seeking legislative
reforms, “the worker should bestir himself in another way.” Sylvis urged
that workers “not forget that success depends upon our own efforts. It is
not what is done for people, but what people do for themselves, that acts
upon their character and condition.” The labor movement’s quest for
moral and civic improvement also found expression in an ambitious array
of reading rooms and traveling lecturers, dramatics societies and sporting
clubs, journals and pamphlets, rituals and parades. “We must get our
people to read and think,” said a local labor leader, “and to look for
something higher and more noble in life than working along in that
wretched way from day to day and from week to week and from year to
year.”%0

For a time, the labor movement’s call to replace the wage system with
the cooperative system drew support from middle class reformers, among
them E. L. Godkin, an influential Radical Republican journalist. Godkin
assailed the wage system for its failure to cultivate virtuous citizens. It was
widely recognized, Godkin observed, that “when a man agrees to sell his
labor, he agrees by implication to surrender his moral and social inde-
pendence.”!

Echoing the arguments of Jefferson and Jackson, Godkin maintained
that industrial wage laborers were deprived of the dignity, independence,
and public spirit essential to the success of democratic government: “no
man whose bread and that of his children are dependent on the will of any
or who has no interest in his work except to please an
employer, fulfills these conditions; a farmer of his own land does fulfill
them. He is the only man, as society is at present constituted in almost all
civilized countries, who can be said to be really master of himself.” The

other man,
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wage laborer, by contrast, was consigned to a condition of political and
social dependence.”*?

Godkin condemned the “accumulation of capital in the hands of com-
paratively few individuals and corporations,” not on grounds of fairness
but rather because it undermined the political economy of citizenship and
endangered republican government. The problem with wage labor was
not only the poverty it bred but the damage it did to the civic capacities of
workers, “the servile tone and servile way of thinking” it produced. For
Godkin as for the labor movement, the solution was not to restore an
agrarian past, but to recast industrial capitalism by replacing the wage
system with a scheme of cooperatives in which workers would share in
the profits of their labor and govern themselves. He urged that the labor
movement “never cease agitating and combining until the regime of
wages, or, as we might perhaps better call it, the servile regime, has passed
away as completely as slavery or serfdom, and until in no free country
shall any men be found in the condition of mere hirelings,” except those
few too vicious or unstable to govern themselves.*3

Like the labor leaders of the Gilded Age, Godkin drew on a republican
conception of free labor to criticize the wage system. But Godkin’s view
also contained elements of a voluntarist conception of freedom that was
gaining currency among liberal reformers of the day. This conception,
which identified free labor with freedom of contract, recalled the aboli-
tionists’ notion that free labor was work voluntarily undertaken in ex-
change for a wage. In the years before the Civil War, the abolitionists’
equation of free labor with wage labor was a minority view. Most
Americans, from northern labor leaders to proslavery southerners to Free
Soilers to the Republican party of Lincoln, agreed for all their differences
that wage labor was a career incompatible with freedom.

By the late nineteenth century, however, the voluntarist conception of
free labor found growing expression in American politics and law. Its
most conspicuous expression was in the laissez-faire doctrine advanced by
conservative economists and judges who insisted that employers and
employees should be free to agree to whatever terms of employment they
chose, unfettered by legislative interference. But laissez-faire conservatives
were not the only ones whose arguments presupposed the voluntarist
conception of free labor. Social reformers also invoked the ideal of free-
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dom of contract, but they argued that such freedom could not be realized
where the parties to the contract bargained under conditions of severe
inequality. By the end of the century, American political debate focused
Jess on what economic conditions were necessary for the formation of
virtuous citizens, and more on what economic conditions were necessary
for the exercise of genuinely free choice. The passage from the civic to the

_ voluntarist understanding of free labor can be seen most clearly in the

response of liberal reformers and the courts to labor’s attempt to legislate

the eight-hour day.

The Eight-Hour Day

Among liberal reformers, Godkin embodied the moment of transition.
Even as he attacked the wage system as “hostile to free government” and
damaging to the moral and civic character of workers, he opposed legis-
lation to establish the eight-hour day as a “tyrannical interference of the
Government with the freedom of industry and the sanctity of contracts.”
Like many laissez-faire defenders of industrial capitalism, Godkin con-
demned the eight-hour movement as “a disgraceful farce,” a violation of
freedom of contract, and a hopeless attempt to nullify the laws of nature.
«No legislature can permanently change or affect these laws any more
than it could change the hour of the ebb and flow of the tide.” Unlike the
orthodox political economists of his day, however, Godkin denied that
agreements between workers and employers under the unequal condi-
tions of industrial capitalism were genuinely voluntary.*

In explaining why existing labor relations were not truly free, Godkin
accepted the voluntarist, or contractual, conception of freedom advanced
by laissez-faire conservatives. But he rejected the conservatives’ compla-
cent assumption that the practice of wage labor lived up to the ideal of
freedom of contract. Living at the margin of existence in degrading
conditions, the worker was in no position to make a truly voluntary
exchange of his labor for a wage. He simply had to accept whatever the
capitalist was willing to pay. “What I agree to do in order to escape from
starvation, or to save my wife and children from starvation, or through
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ignorance of my ability to do anything else, I agree to do under compul-
sion, just as much as if 1 agreed to do it with a pistol at my head.”*

Godkin had no quarrel with the voluntarist assumption that labor is a
commodity to be bought and sold like any other. In principle at least, “the
hiring of a laborer by a capitalist should simply mean the sale of a
commodity in open market by one free agent to another.” Under existing
conditions, however, the wage system failed to realize the voluntarist
ideal. The worker could not approach the ideal of freedom of contract
“unless he were by some means raised, in making his bargain, to the
master’s level,—unless he were enabled to treat with the capitalist on a
footing of equality.”*

Godkin endorsed a number of measures to create the bargaining condi-
tions that would enable workers to exercise genuine consent. The primary
one was for workers to combine in unions to balance the market power of
capital, to place the worker “on an equality with his master in the matter
of contracts, so as to enable him to contract freely.” For the long term,
Godkin endorsed the cooperative system, in which workers would be-
come capitalists, and share in the profits of their labor. For the short term,
however, strikes and trade unions would remain “the only means by
which the contract between the laborer and the capitalist . . . can be made
really free, and by which the laborer can be enabled to treat on equal
terms.”s”

Godkin’s arguments displayed both the civic and the voluntarist con-
ceptions of free labor, sometimes in harmony, sometimes in tension. He
supported the cooperative movement on the grounds that it would im-
prove the moral and civic character of workers and also on the grounds
that it would remedy the unfair bargaining position that prevented labor
relations from being truly voluntary. At the same time, he opposed the
eight-hour movement on the grounds that it would violate the sanctity of
freedom of contract. Although existing conditions prevented freedom of
contract from being realized, legislating a shorter workday would not
level the playing field; it would simply constitute a further violation of the
voluntarist ideal.

The labor movement, by contrast, did not rely heavily on voluntarist
argumnents. Its case for the eight-hour day, like its case for the cooperative
system, drew primarily on civic and formative considerations. When
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labor leaders of the Gilded Age spoke of freedom of contract, it was to
reply to laissez-faire critics. For example, George McNeill of the Knights
of Labor derided the notion that legislating the eight-hour day “would
destroy the great right of freedom of contract.” Under the existing wage
system, he argued, there was no genuine freedom of contract between
employer and employee. “The contract, so-called, is an agreement that
the employer or corporation shall name all of the conditions to the
bargain.” The only conditions approaching a true freedom of contract
arose when powerful labor organizations were able to bargain on behalf
of their members.

The labor leaders’ main argument for a shorter workday was not that
it would perfect consent but rather that it would improve the moral and
civic character of workers. Limiting by law the hours of work, they
argued, would give workers more time to be citizens—to read newspapers -
and to participate in public affairs: “We ask for relief from Hours of
Labor, which use up in the service of others, the whole day, leaving us no
time to comply with the public duties which we are having thrust upon us,
or for the exercise of any personal gifts or longings for refined pleas-
ares.” Besides freeing up time for civic pursuits, a shorter work-day
would build character indirectly, by elevating the tastes, improving the
habits, and uplifting the aspirations of workers. According to Ira Steward,
the leading figure in the movement for the eight-hour day, greater leisure
would enable workers to compare their way of life with others and would
make them less willing to accept the debased conditions of their existence.
«The charm of the eight hour system,” Steward argued, “is that it gives
time and opportunity for the ragged—the unwashed—the ignorant and
ill-mannered, to become ashamed of themselves and their standing in
society.” A shorter workday would give the masses the time to compare
their Jot with others, and to become discontented with their situation.
This in turn would elevate their aspirations, and lead them to insist on
higher wages. While some would spend their increased earnings and
Jeisure on consumption, others, “wiser fellows,” would devote their time
and money to civic pursuits, “t0 study political economy, social science,
the sanitary condition of the people, the prevention of crime, woman’s
wages, war, and the ten thousand schemes with which our age teems for
the amelioration of the condition of man.”®
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McNeill also emphasized the formative case for shorter hours, hoping
to transform “the habits of thought and feeling, customs and manners of
the masses.” The point was not simply to give workers relief from the
tedium and drudgery of long workdays, but to uplift them. To disturb
impoverished workers “from their sottish contentment by an agitation for
more wages or less hours, is to lift them up in the level of their manhood
to thoughts of better things, and to an organized demand for the same.”
Reducing the hours of labor would lessen intemperance, vice, and crime
among the laboring classes and increase their use of newspapers and
libraries, lecture rooms, and meeting halls. In time, the eight-hour day
would elevate and empower workers to such an extent as to bring the
demise of the wage system itself: “finally the profit upon labor shall cease,
and co-operative labor [will] be inaugurated in the place of wage-labor.™!

By 1868 seven states had enacted eight-hour laws, and Congress passed
legislation declaring an eight-hour workday for all laborers employed by
the federal government. But despite its legislative success, the eight-hour
movement did not achieve its broader aims. Loopholes in the laws, Jack of
enforcement, and hostile courts undermined labor’s legislative victories.s
A similar fate met other labor legislation of the Gilded Age, especially in
the courts. By the end of the century, some sixty labor laws had been
struck down by state and federal courts; by 1920, about three hundred.&

Wage Labor in Court

The judicialization of the debate over free labor accentuated the shift from
civic to voluntarist assumptions. Laissez-faire judges struck down labor
laws by invoking the right of workers to exchange their labor for a wage.
Defenders of the laws replied that wage labor under conditions of poverty
and inequality was not truly free. The critique of wage labor as such
gradually faded from view as arguments focused on the conditions of
genuine consent and the role of judicial review. Notwithstanding the civic
and formative aims that initially inspired the laws, those who defended
labor legislation against assault by conservative courts gradually adopted
the voluntarist assumptions of their laissez-faire opponents, and defended
the laws as necessary to make wage labor a matter of genuine consent.
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Although most judicial debate of the labor question proceeded within
voluntarist assumptions, the first judicial defense of free labor under the
Fourteenth Amendment reflected the republican understanding of free
labor. It came in dissent, in the Slaughter-House Cases of 1873. The
Louisiana legislature had chartered a corporation to maintain a central
stockyard and slaughterhouse in New Orleans, and banned all other
slaughterhouses in the area; all butchers would have to do their butcher-
ing in the designated facilities and pay the requisite fees. A group of
butchers challenged the law, claiming that it violated their right to own
their own slaughterhouses and carry on their trade. This right, they
argued, was protected by the recently adopted Thirteenth and Fourteenth
Amendments to the Constitution.®

The Supreme Court, in a five-four ruling, rejected their claim, holding
that the Reconstruction amendments did not cast the Court as the guar-
antor of individual rights against state infringement. But in an influential
dissent, Justice Stephen Field argued that the new amendments did em-
power the Court to protect fundamental rights, including the “right of
free labor.” Unlike the laissez-faire judges who would later invoke his
dissent, Field conceived free labor as the artisan republican tradition
conceived it—not as wage labor but as labor carried out by independent
producers who owned their own tools or shops or means of production.
If only wage labor were at stake, New Orleans’ monopoly-owned slaugh-
terhouse would not pose the same kind of threat. The state-sanctioned
monopoly did not prevent the butchers from working as butchers, only
from owning and operating their own slaughterhouses; it deprived them
of free labor in the republican sense.®

According to Field, the Reconstruction amendments did more than end
slavery and confer citizenship on the newly freed slaves. They also vindi-
cated the free labor ideal in the name of which the North had fought the
Civil War. It was this republican notion of free labor that Louisiana’s
state-chartered monopoly undermined. A butcher could no longer prac-
tice his trade as an independent producer, but would now have to work in
the buildings of the favored company and pay a substantial fee. “He is not
allowed to do his work in his own buildings, or to take his animals to his
own stables or keep them in his own yards.” Such “odious™ restrictions
deprived butchers of their independence. According to Field, the Four-
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teenth Amendment protected every citizen’s equal right to pursue all
lawful callings and professions. By restricting this right, Louisiana’s
slaughterhouse monopoly violated “the right of free labor, one of the
most sacred and imprescriptible rights of man.”%

Subsequent courts would adopt Field’s view of the Fourteenth Amend-
ment, but not his republican understanding of free labor. Like Field, they
would hold that the Fourteenth Amendment required the Court to invali-
date state laws that violated individual rights, including the right to free
labor. Unlike Field, however, they understood free labor in its voluntarist
sense—as the right of the worker to sell his labor for a wage. Although
Field himself never endorsed the use of liberty of contract to strike down
labor legislation, his dissent did contain one reference that laissez-faire
courts seized on in support of their voluntarist view. In a footnote to his
discussion of free labor, Field included a quotation from Adam Smith that
linked liberty to self-ownership and the right to sell one’s labor. State and
federal courts that cited Field’s dissent emphasized this footnote, and
neglected the fact that the Slaughter-House Cases involved the rights of
independent producers, not of wage laborers.*’

From the 1880s to the 1930s, state and federal courts struck down
scores of labor laws for violating the freedom of workers. Virtually all of
these cases adopted the voluntarist conception of freedom, asserting the
right of the worker to exchange his labor for a wage. In Godcharles v.
Wigeman (1886), the Pennsylvania Supreme Court struck down a law
requiring companies to pay miners and factory workers in cash rather
than in scrip redeemable at company stores. The ironworkers had pressed
for the law to escape their dependence on company stores that charged
exorbitant prices to their captive clientele. The court invalidated the law
as “an infringement alike of the rights of the employer and the employee”
and “an insulting attempt to put the laborer under a legislative tutelage,
which is not only degrading to his manhood, but subversive of his rights
as a citizen of the United States. He may sell his labor for what he thinks
bestl, whether money or goods, just as his employer may sell his iron or
coal.”é

In Lochner v. New York (1905), the voluntarist conception of free
labor became federal constitutional law. In Lochner, the Supreme Court
struck down a New York law setting maximum hours for bakery workers
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as “an illegal interference with the rights of individuals, both employers
and employees, to make contracts regarding labor upon such terms as
they may think best . . . limiting the hours in which grown and intelligent
men may labor to earn their living,” stated the Court, is a “mere meddle-
some [interference] with the rights of the individual” and an unconstitu-
tional violation of liberty.*

The Court made a similar argument in Coppage v. Kansas (1914),
striking down a state law preventing companies from setting as a condi-
tion of employment that workers not belong to unions. The state of
Kansas argued that the law was necessary to prevent workers from being
coerced by employers to withdraw from unions, but the U.S. Supreme
Court disagreed, insisting that a worker faced with such a choice was
nonetheless “a free agent.” Given the alternative of quitting the union or
losing his job, the worker was “at liberty to choose what was best from
the standpoint of his own interests,” “free to exercise a voluntary choice.”
The Kansas Supreme Court had upheld the law, observing that “employ-
ees, as a rule, are not financially able to be as independent in making
contracts for the sale of their labor as are employers in making contracts
of purchase thereof.” But the U.S. Supreme Court rejected this argument
and denied that any coercion was involved. The company, after all, was
not forcing the employee to accept the job. The Court acknowledged that
«wherever the right of private property exists, there must and will be
inequalities of fortune; and thus it naturally happens that parties negoti-
ating about a contract are not equally unhampered by circumstances.”
But these inevitable inequalities did not constitute coercion and did not
justify government interference with the right of employers and employ-
ees to exchange work for a wage on whatever conditions they choose.”

The laissez-faire constitutionalism of Lochner and Coppage offered
powerful expression of the voluntarist conception of free labor that came
to dominate legal and political discourse in the late nineteenth and early
cwentieth centuries. It was not, however, the only expression. Much of
the opposition t0 laissez-faire orthodoxy that developed during those
decades also embraced voluntarist assumptions. Dissenting judges and
reform-minded commentators and activists rejected laissez-faire doctrine
on the grounds that wholly unregulated labor contracts are not truly
voluntary. Unlike the labor movement of the Gilded Age, they did not
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object to the commodification of labor, only to the unfair bargaining
conditions under which the industrial worker sold his commodity. They
sought not to abolish the wage system but to render it legitimate by
creating conditions under which the consent of the worker would be
truly free. Even among reformers, the debate about wage labor shifted
from civic to contractarian terms.

The notion that legislatures might justifiably enact labor laws to equal-
ize the bargaining position of wage laborers figured, for example, in some
notable dissents to Lochner-era cases. Dissenting in Lochner, Justice John
Marshall Harlan suggested that the maximum-hours statute had its origin
“in the belief that employers and employees in such establishments were
not upon an equal footing, and that the necessities of the latter often
compelled them to submit to such exactions as unduly taxed their
strength.”” Dissenting in Coppage, Justice Oliver Wendell Holmes
wrote: “In present conditions a workman not unnaturally may believe
that only by belonging to a union can he secure a contract that shall be fair
to him.” That belief “may be enforced by law in order to establish the
equality of position between the parties in which liberty of contract
begins.” A separate dissent by Justice William R. Day defended the law as
an attempt “to promote the same liberty of action for the employee as the
employer confessedly enjoys.” Given their unequal bargaining positions,
the company’s requirement that the worker agree as a condition of
employment to quit his union was coercive. The state was therefore
justified in acting to remedy the unequal conditions that undermined true
freedom of contract.”

Commentators outside the courts also criticized laissez-faire doctrine in
the name of the voluntarist ideal implicit but unrealized in contracts for
wage labor. Criticizing the line of decisions from Godcharles to Lochner
and Adair, Roscoe Pound defended legislation “designed to give laborers
some measure of practical independence, and which, if allowed to oper-
ate, would put them in a position of reasonable equality with their
masters.” Citing the English jurist Lord Northington, he argued that
impoverished workers are unable to exercise genuine consent: “Necessi-
tous men are not, truly speaking, free men, but, to answer a present
exigency, will submit to any terms that the crafty may impose upon
them.””s
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Richard Ely, an economist and reformer, also maintained that true
freedom of contract requires government regulation of the conditions
under which contracts are made. “Legal equality in contract is a part of
modern freedom,” Ely wrote. “But we have legal equality in contract with
a de facto inequality on account of inequality of conditions lying back of
contracts. It is at this point that we must take up the work of reform
everywhere, but particularly in the United States.” For Ely, unlike the
labor leaders of the Gilded Age, the justification of eight-hour laws and
other labor legislation was not to transform the moral character of
workers or to abolish the wage system, but to redeem the voluntarist ideal
implicit in wage labor. “While free contract must be the rule, liberty
demands the social regulation of many classes of contracts. Regulation of
contract conditions means establishing the ‘rules of the game’ for compe-

tition.” 7

The Demise of the Civic Ideal

By the turn of the century, the shift from the civic to the voluntarist ideal
as the animating vision of reform was reflected in the changing character
of the labor movement itself. The Knights of Labor, which challenged the
wage system in the hopes of cultivating virtuous citizen-producers, en-
joyed an explosion in membership in the mid-1880s, exceeding 700,000
members in 1886. Embracing the broad Jacksonian notion of the “pro-
ducing classes,” the Knights included skilled and unskilled laborers as
well as some small merchants and manufacturers. Only “non-producers,”
such as lawyers, bankers, and speculators, and those associated with vice,
such as saloon-keepers and gamblers, were ineligible for membership.
The Knights also broke barriers of race and gender, enlisting some 60,000
black members and an even larger number of women.”™

More than a trade union, the Knights were a reform movement that

“t0 engraft republican principles” onto the industrial system, to

sought
.76

transform the economy along lines more hospitable to self-governmen
But the vehicle of the transformation, the cooperative system, found little
sustained success. By the mid-1880s, local assemblies had established
more than a hundred small cooperatives, including grocery stores, retail
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stores, newspapers, workshops, and factories, but most suffered a short-
age of capital and lasted only a few years.” Besetas well by setbacks in the
courts, aggressive opposition by employers, and divisions within the labor
movement, the Knights declined precipitously, falling to 100,000 mem-
bers by 1890. Soon thereafter, they faded into oblivion.”

With the demise of the Knights came a shift in the Jabor movement
away from republican-inspired reform and toward a version of trade
unionism that accepted the structure of industrial capitalism, conceded
the permanence of wage labor, and sought simply to improve the living
standards and working conditions of workers. “The average wage
carner has made up his mind that he must remain a wage earner,”
declared United Mine Workers president John Mitchell in 1903, and
“given up the hope of the kingdom to come, when he himself will be a
capitalist.””

The rise of the American Federation of Labor in the 1890s signaled
Jabor’s turn from political and economic reform to trade unionism
“pure and simple.” “[O]pposed to broad programs of social reconstruc-
tion,” the trade unions “looked rather toward immediate material im-
provements within the framework of existing institutions, and relied
primarily on economic organization and action.”® Under the leadership
of Samuel Gompers, the AFL gave up labor’s long-standing quarrel with
the wage system, and turned its attention to prosperity and fairness.
“We are operating under the wage system,” declared Gompers in 1899.
“As to what system will ever come to take its place I am not prepared
to say. . . . | know that we are living under the wage system, and so long
as that lasts it is our purpose to secure a continually larger share for
labor.”#

The new trade unions spoke not of the producing classes, but more
bluntly of “wage-earners” or the “working class,” and ended attempts
to forge an alliance for reform with small businessmen and manufactur-
ers. Where labor reformers such as the Knights resisted the concentra-
tion of capital in large corporations, the trade unions accepted economic
concentration as “a logical and inevitable feature of our modern system
of industry,” and sought to organize labor as a countervailing power.*
As Gompers observed, “The two movements were inherently different.”
The Knights of Labor “was based upon a principle of co-operation and
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its purpose was reform. [It] prided itself upon being something higher
and grander than a trade union or political party.” Trade unions, by
contrast, “sought economic betterment in order to place in the hands of
wage-earners the means to wider opportunities.” Their aim was not
political reform but “economic betterment—today, tomorrow, in home
and shop.”® -

In its waning days the Knights of Labor denounced the limited aims of
the trade unions and insisted on labor’s older ambitions. The Knights “is
not so much intended to adjust the relationship between the employer and
employee,” its leader proclaimed in 1894, as to transform the economy so
that “all who wish may work for themselves, independent of large em-
ploying corporations and companies. It is not founded on the question of
adjusting wages, but on the question of abolishing the wage-system and
the establishment of a cooperative industrial system.”®

For his part, Gompers refused any broad statement of purpose for the
trade union movement, apart from securing the economic betterment of
wage-earners: “we labor men usually try to express the labor movement
in practical terms. . .. Thad no formula for [our] work and could not have
expressed my philosophy in words. I worked intuitively.” The renuncia-
rion of broad aims of political or economic reform was expressed with
similar stubbornness by Adolph Strasser, president of the cigarmakers’
union. Testifying before the Senate Committee on Labor and Capital in
1883, Strasser was asked about the ultimate ends of his union. “We have
no ultimate ends,” Strasser replied. “We are going on from day to day.
We are fighting only for immediate objects—objects that can be realized
in a few years. . . . We are all practical men.”®

Although the trade unions professed no ultimate ends, they did em-
brace a certain conception of freedom. It was a conception that had more
in common with the voluntarist vision of their industrial adversaries than
with the civic vision of their artisan republican predecessors. In asserting
the right to organize and strike, trade unions were not coercing employers
or nonunion workers, Gompers insisted, nor were they challenging the
premises of industrial capitalism; they were simply joining in voluntary
association to exercise labor’s market power in the same way that corpo-
rations exercised theirs. As Gompers maintained, the trade union move-
ment drew its justification from the same conception of freedom that
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defenders of industry invoked: “The whole gospel of this is summed up in
one phrase, a familiar one—freedom of contract.”*

From Jefferson to Lincoln to the Knights of Labor, opponents of the wage
system had argued in the name of the civic conception of freedom; free
labor was labor that produced virtuous, independent citizens, capable of
self-government. As that argument waned, so did the conception of
freedom that inspired it. With the acceptance of wage labor as a perma-
nent condition came a shift in American legal and political discourse from
the civic to the voluntarist conception of freedom; labor was now free
insofar as the worker agreed to exchange his labor for a wage. The advent
of the voluntarist conception did not resolve all controversy about labor
relations, but it cast the controversy in different terms. When twentieth-
century reformers and conservatives debated questions of wages and
work, their debates would concern the conditions of genuine consent, not
the conditions for the cultivation of civic virtue.

From the standpoint of the political economy of citizenship, the volun-
tarist conception of free labor represented a diminished aspiration. For
despite its emphasis on individual choice, it conceded as unavoidable the
broader condition of dependence that the republican tradition had long
resisted. It thus marked a decisive moment in America’s transition from a
republican public philosophy to the version of liberalism that informs the
procedural republic.

As the twentieth century began, however, the procedural republic was
still in formation; the political economy of citizenship had not wholly
given way to a-political economy of economic growth and distributive
justice. Nor had American politics and law yet embraced the assumption
that government must be neutral among competing conceptions of the
good life. Notwithstanding the growing prominence of the voluntarist
conception of freedom, the notion that government has a role in shaping
the moral and civic character of its citizens persisted in the discourse and
practice of American public life. In the hands of the Progyessives, the
formative ideal of the republican tradition found new expression. For a
few decades at least, Americans continued to debate economic policy not
only from the standpoint of prosperity and fairness but also from the
standpoint of self-government.

7 -

- /

Community, Self-Government,
and Progressive Reform

The voluntarist conception of freedom that emerged in the debate over
wage labor came gradually to inform other aspects of American politics
and law. In the course of the twentieth century, the notion that govern-
ment should shape the moral and civic character of its citizens gave way
to the notion that government should be neutral toward the values its
citizens espouse, and respect each person’s capacity to choose his or her
own ends. In the decades following World War II, for example, the
voluntarist ideal figured prominently in justifications for the welfare state
and the judicial expansion of individual rights. Defenders of the welfare
state typically argued that respecting people’s capacity to choose their
ends meant providing them with the material prerequisites of human
dignity, such as food and shelter, education and employment. At the same
time the courts expanded the rights of free speech, religious liberty, and
privacy, often in the name of respecting people’s capacities to choose their
beliefs and attachments for themselves.

Despite its achievements, however, the public life informed by the
voluntarist self-image was unable to fulfill the aspiration to self-govern-
ment. Despite the expansion of individual rights and entitlements in
recent decades, Americans find to their frustration that their control over
the forces that govern their lives is receding rather than increasing. Even
as the liberal self-image deepens its hold on American political and consti-

tutional practice, thereisa widespread sense that we are caught in the grip
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of impersonal structures of power that defy our understanding and con-
trol. The triumph of the voluntarist conception of freedom has coincided,
paradoxically, with a growing sense of disempowerment.

This sense of disempowerment arises from the fact that the liberal self-
image and the actual organization of modern social and economic life are
sharply at odds. Even as we think and act as freely choosing, independent
selves, we find ourselves implicated in a network of dependencies we did
not choose and increasingly reject. This condition raises with renewed
force the plausibility of republican concerns. The republican tradition
taught that to be free is to share in governing a political community that
controls its own fate. Self-government in this sense requires political com-
munities that control their destinies, and citizens who identify sufficiently
with those communities to think and act with a view to the common good.

Whether self-government in this sense is possible under modern condi-
tions is at best an open question. In a world of global interdependence,
even the most powerful nation-states are no longer the masters of their
destiny. And in a pluralist society as diverse as the United States, it is far
from clear that we identify sufficiently with the good of the whole to
govern by a common good. Indeed the absence of a common life at the
level of the nation motivates the drift to the procedural republic. If we
cannot agree on morality or religion or ultimate ends, argue contémpo-
rary liberals, perhaps we can agree to disagree on terms that respect
people’s rights to choose their ends for themselves. The procedural repub-
lic thus seeks to realize the voluntarist conception of freedom and also to
detach politics and law from substantive moral controversy.

But the discontent and frustration that beset contemporary American
politics intimate the limits of the solution the procedural republic offers.
The discontent that has gathered force in recent decades undoubtedly has
a number of sources, among them the disappointed expectations of a
generation that came of age at a time when America stood astride the
world and when the domestic economy promised an ever-rising standard
of living. As economic growth has slowed in recent decades, as global
interdependence has complicated America’s role in the world, as political
institutions have proved incapable of solving such domestic ills as crime,
poverty, drugs, and urban decay, the sense of mastery that prevailed in the
1950s and early 1960s has given way to a sense of paralysis and drift.
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At another level, however, beyond these particular frustrations, the

predicament of liberal democracy in contemporary America may be
traced to a deficiency in the voluntarist self-image that underlies it. The
sense of disempowerment that afflicts citizens of the procedural republic
may reflect the loss of agency that results when liberty is detached from
self-government and located in the will of an independent self, unencum-
bered by moral or communal ties it has not chosen. Such a self, liberated
though it be from the burden of identities it has not chosen, entitled
though it be to the range of rights assured by the welfare state, may
nonetheless find itself overwhelmed as it turns to face the world on its own
resources.
_ If American politics is to revitalize the civic strand of freedom, it must
find a way to ask what economic arrangements are hospitable to self-gov-
ernment, and how the public life of a pluralist society might cultivate in
citizens the expansive self-understandings that civic engagement requires.
Tt must revive, in terms relevant to our time, the political economy of
citizenship. If the reigning political agenda, focused as it is on economic
growth and distributive justice, leaves little room for civic considerations,
it may help to recall the way an earlier generation of Americans debated
such questions, in a time before the procedural republic took form.

Confronting an Age of Organization

In the last decades of the nineteenth century and the first decades of the
rwentieth, Americans addressed these questions with clarity and force.
For it was then that the freely choosing individual self first confronted the
new age of organization, suddenly national in scope. “As the network of
relations affecting men’s lives each year become more tangled and more
distended, Americans in a basic sense no longer knew who or where they
were. The setting had altered beyond their power to understand it, and
within an alien context they had lost themselves.™

Politicians and social commentators articulated the anxieties of a time
when people’s understanding of themselves no longer fit the social world
they inhabited. They spoke of individuals liberated from traditional com-
munities yet swamped by circumstance, bewildered by the scale of social
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and economic life. Woodrow Wilson, campaigning for the presidency in
1912, said, “There is a sense in which in our day the individual has been
submerged.” Most men now worked not for themselves or in partnership
with others, but as employees of big corporations. Under such conditions,
the individual was “swallowed up” by large organizations, “caughtin a
great confused nexus of all sorts of complicated circumstances,” “help-
less” in the face of vast structures of power. In the modern world, “the
everyday relationships of men are largely with great impersonal concerns,
with organizations, not with other individual men. Now this is nothing
short of a new social age, a new era of human relationships.”?

The philosopher John Dewey observed that the theory of the freely
choosing individual self “was framed at just the time when the individual
was counting for less in the direction of social affairs, at a time when
mechanical forces and vast impersonal organizations were determining
the frame of things.” How did this paradoxical situation arise? According
to Dewey, modern economic forces liberated the individual from tradi-
tional communal ties, and so encouraged voluntarist self-understandings,
but at the same time disempowered individuals and local political units.
The struggle for emancipation from traditional communities was mistak-
enly “identified with the liberty of the individual as such; in the intensity
of the struggle, associations and institutions were condemned wholesale
as foes of freedom save as they were products of personal agreement and
voluntary choice.”

Meanwhile, mass suffrage reenforced the voluntarist self-image by
making it appear as if citizens held the power “to shape social relations on
the basis of individual volition. Popular franchise and majority rule af-
forded the imagination a picture of individuals in their untrammeled
individual sovereignty making the state.” But this too concealed a deeper,
harder reality. The “spectacle of ‘free men’ going to the polls to determine
by their personal volitions the political forms under which they should
live” was an illusion. For the very technological and industrial forces that
dissolved the hold of traditional communities formed a structure of power
that governed people’s lives in ways beyond the reach of individual choice
or acts of consent. “Instead of the independent, self-moved individuals
contemplated by the theory, we have standardized interchangeable units.
Persons are joined together, not because they have voluntarily chosen to
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be united in these forms, but because vast currents are running which
bring men together.” The new economic structures were “so massive and
extensive” that they, not individuals or political communities or even the
state, determined the course of events.*

Then as now, the lack of fit between the way people conceived their
identities and the way economic life was actually organized gave rise to
fears for the prospect of self-government. The threat to self-government
00k two forms. One was the concentration of power amassed by giant
corporations; the other was the erosion of traditional forms of authority
and community that had governed the lives of most Americans through
the first century of the republic. Taken together, these developments
undermined the conditions that had made self-government possible. A
national economy dominated by vast corporations diminished the auton-
omy of local communities, traditionally the site of self-government.
Meanwhile, the growth of large, impersonal cities, teeming with immi-
grants, POVErty, and disorder, led many to fear that Americans lacked
sufficient moral and civic cohesiveness to govern according to a shared
conception of the good life.

The crisis of self-government and the erosion of community were
closely connected. Since Americans had traditionally exercised self-gov-
ernment as members of decentralized communities, they experienced the
erosion of community as a loss of agency, a form of disempowerment. As
Robert Wiebe has observed, “The great casualty of America’s turmoil late
in the century was the island community. Although a majority of Ameri-
cans would still reside in relatively small, personal centers for several
decades more, the society that had been premised upon the community’s
effective sovereignty, upon its capacity to manage affairs within its
boundaries, no longer functioned. The precipitant of the crisis was a
widespread loss of confidence in the powers of the community.™?

With the loss of community came an acute sense of dislocation. In an
impersonal world, men and women groped for bearings. As Americans
“ranged farther and farther from their communities, they tried desper-
ately to understand the larger world in terms of their small, familiar
environment.” Their failure to do so fueled a mood of anxicty and
frustration. “We are unsettled to the very roots of our being,” wrote
Walter Lippmann in 1914. “There isn’t a human relation, whether of

Ty
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parent and child, husband and wife, worker and employer, that doesn’t
move in a strange situation. We are notused toa complicated civilization,
we don’t know how to behave when personal contact and eternal author-
ity have disappeared. There are no precedents to guide us, no wisdom that
wasn’t made for a simpler age. We have changed our environment more
quickly than we know how to change ourselves.” At the heart of the
anxiety was people’s inability to make sense of the world in which they
found themselves. “The modern man is not yet settled in his world,”
Lippmann concluded. “It is strange to him, terrifying, alluring, and in-
comprehensibly big.”¢

Despite the dislocation they wrought, the new forms of industry, trans-
portation, and communication seemed to offer a new, broader basis for
political community. In many ways, Americans of the early twentieth
century were more closely connected than ever before. Railroads spanned
the continent. The telephone, telegraph, and daily newspaper brought
people into contact with events in distant places. And a complex indus-
trial system connected people in a vast scheme of interdependence that
coordinated their labors. Some saw in the new industrial and technologi-
cal interdependence a more expansive form of community. “Steam has
given us electricity and has made the nation a neighborhood,” wrote
William Allen White. “The electric wire, the iron pipe, the street railroad,
the daily newspaper, the telephone, the lines of transcontinental traffic by
rail and water . . . have made us all of one body—socially, industrially,
politically. . . . It is possible for all men to understand one another.””

More sober observers were not so sure. That Americans found them-
selves implicated in a complex scheme of interdependence did not guaran-
tee that they would identify with that scheme or come to share a common
Jife with the unknown others who were similarly implicated. As the social
reformer Jane Addams observed, “Theoretically, ‘the division of labor’
makes men more interdependent and human by drawing them together
into a unity of purpose.” But whether this unity of purpose is achieved
depends on whether the participants take pride in their common project
and regard it as their own; “the mere mechanical fact of interdependence
amounts to nothing.”8

The sociologist Charles Cooley agreed: “Although the individual, in a
merely mechanical sense, is part of a wider whole than ever before, he has
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often lost that conscious membership in the whole upon which his human
breadth depends: unless the larger life is a moral life, he gains nothing in
this regard, and may lose.” Moreover, in virtue of its scale, the modern
industrial system actually undermines the common identity of those
whose activities it coordinates. “The workman, the man of business, the
farmer and the lawyer are contributors to the whole, but being morally
isolated by the very magnitude of the system, the whole does not com-
monly live in their thought.” Although new means of communication and
transportation supplied “the mechanical basis” for a more extended
social solidarity, it was at best an open question whether this larger
commonality would be achieved. “The vast structure of industry and
commerce remains, for the most part, unhumanized, and whether it
proves a real good or not depends upon our success or failure in making
it vital, conscious, moral.”?

The growing gap between the scale of economic life and the terms of
collective identity led social thinkers of the day to emphasize the distinc-
tion between cooperation and community. The industrial system was a
cooperative scheme in the sense that it coordinated the efforts of many
individuals; but unless the individuals took an interest in the whole and
regarded its activity as an expression of their identity, it did not constitute
a genuine community. “Men do not form a community, in our present
restricted sense of that word, merely in so far as the men cooperate,”
wrote the philosopher Josiah Royce in 1913. “They form a community
.. when they not only cooperate, but accompany this cooperation with
that ideal extension of the lives of individuals whereby each cooperating
member says: ‘This activity which we perform together, this work of ours,
its past, its future, its sequence, its order, its sense,—all these enter into my
life, and are the life of my own self writ large.””*

Notwithstanding the interdependence it fostered, the modern indus-
trial system was unlikely, Royce thought, to inspire the identification
necessary to constitute a common life: “there is a strong mutual oppo-
sition between the social tendencies which secure cooperation on a vast
scale, and the very conditions which so interest the individual in the
common life of his community that it forms part of his own ideally
extended life.” Given its scale, few could comprehend much less em-
brace as their own the complex scheme in which they were enmeshed.
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“Most individuals, in most of their work, have to cooperate as the cogs
cooperate in the wheels of a mechanism.”"

In a similar vein, John Dewey argued that “no amount of aggregated
collective action of itself constitutes a community.” To the contrary,
modern industry and technology bound men together in an impersonal
form of collective action that dismantled traditional communities without
replacing them: “The Great Society created by steam and electricity may
be a society, but it is no community. The invasion of the community by
the new and relatively impersonal and mechanical modes of combined
human behavior is the outstanding fact of modern life.” More than a fact,
it was also a predicament, for “the machine age in developing the Great
Society has invaded and partially disintegrated the small communities of
former times without generating a Great Community.” "

For Dewey, the loss of community was not simply the loss of ¢
nal sentiments, such as fraternity and fellow feeling. It was also the loss of
the common identity and shared public life necessary to self-government.
American democracy had traditionally “developed out of genuine com-
munity life” based in local centers and small towns. With the advent of the
Great Society came the “eclipse of the public,” the loss of a public realm
within which men and women could deliberate about their common
destiny. According to Dewey, democracy awaited the recovery of the
public, which depended in turn on forging a common life to match the
scale of the modern economy. “Till the Great Society is converted into a
Great Community, the Public will remain in eclipse.”?

ommu-

Progressive Reform: The Formative Ambition

Broadly speaking, the erosion of community and the threat to self-govern-
ment around the turn of the century called forth two kinds of response
from Progressive reformers—one procedural, the other formative. The
first tried to render government less dependent on virtue among the
people by shifting decision-making to professional managers, administra-
tors, and experts. Municipal reformers sought to avoid the corruption of
urban party bosses by instituting city government by nonpartisan com-
missioners and city managers. Educational reformers sought to “take
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schools out of politics” by shifting authority from local citizens to profes-
sional administrators.’s In general, Progressives looked to social science
and bureaucratic techniques to accommodate and adjust the conflicting
demands of modern social life. Scientists and experts, they hoped, “would
constitute a neutral bar before whom people of differing outlooks could
bring their conflicts, and by whose verdicts they would willingly be
bound. Professionals armed with scientific method would thus make it
possible to dispense with the conflict and uncertainty that had always
characterized the political realm.”1¢

In their attempts to detach governance from politics and to regulate
competing interests by means of neutral, bureaucratic techniques, Pro-
gressive reformers gestured toward the version of liberalism that would
inform the procedural republic. But even as they sought to lessen the need
for government to rely on virtue among the people, Progressives retained
the formative ambition of the republican tradition and sought new ways
to elevate the moral and civic character of citizens. This was especially
true of their various projects for urban reform. As Paul Boyer explains, the
goal of Progressive reformers “was to create in the city the kind of
physical environment that would gently but irresistibly mold a population
of cultivated, moral, and socially responsible citizens.”"

The struggle against urban graft and municipal corruption was not only
for the sake of honest, efficient government but also for the sake of
elevating the moral tone of the city and setting a proper example for new
immigrants. The movement for tenement reform aimed not only at doing
justice for the poor and relieving their physical suffering but also at
uplifting the moral and civic character of slum dwellers. “[T]he physical
conditions under which these people live lessen their power of resisting
evil,” stated one tenement study. Another observed that “citizens of the
right type cannot be made from children who sleep in dark, windowless
rooms, in dwellings much overcrowded, where privacy is unknown.”

Following the example of nineteenth-century landscape architect
Frederick Law Olmsted, Progressive advocates of municipal parks made
their case in moral terms. They argued that parks would not only enhance
the beauty of the city but also promote a spirit of neighborliness among
city dwellers and combat the tendency to moral degradation.”” Similarly,
the playground movement of the Progressive years had higher ambitions
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than providing recreation for children of the city; its aim was no less than
“manufacturing good and sturdy citizenship.” According to its advocates,
the city playground, with its sandboxes, swings, and playing fields,
“would be the womb from which a new urban citizenry—moral, indus-
trious, and socially responsible—would emerge.” As one of its champions
declared, the playground could instill “more ethics and good citizenship
... in a single week than can be inculcated by Sunday school teachers . . .
ina decade.”®

Joseph Lee, a leader of the playground movement, explained how team
sports could inculcate in children “the sheer experience of citizenship in its
simplest and essential form—of the sharing in a public consciousness, of
having the social organization present as a controlling ideal in your
heart.” Play would serve as a “school of the citizen” by teaching the way
in which genuine community goes beyond mere cooperation to shape the
identity of the participants: “the team is not only an extension of the
player’s consciousness; it is a part of his personality. His participation has
deepened from cooperation to membership. Not only is he now a part of
the team, but the team is a part of him.”*!

A more ephemeral expression of the Progressives’ formative ambition
was the historical pageant, a civic spectacle that employed drama, mus‘ic,
and dance to depict the history of cities to their citizens. Communities
across America mounted such spectacles. The largest was a pageant in St.
Louis in 1914, which included a cast of 7,000 and drew audiences of
100,000 on each of four successive spring nights. Conceived as more than
entertainment, such civic dramas sought to inspire among urban residents
a sense of common citizenship and shared purpose. “As the first strains of
melody . . . floated upon the vast audience on that rare May evening,”
wrote the chairman of the St. Louis pageant, “there came over all the
sense of sanctified citizenship, of interest and confidence in neighbor, of
pride in the city.”?

The city planning movement of the Progressive years also reflected the
attempt to elevate the moral and civic character of citizens. Domes,
fountains, statues, and public architecture would serve the didactic func-
tion of inspiring civic pride and improving the moral tone of urban life.
The real significance of city planning, explained a New York City official,
was its “powerful influence for good upon the mental and moral devel-
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opment of the people.” Daniel H. Burnham, Chicago’s leading city
planner and civic architect, argued that municipal structures should
express the priority of the public good over private interests. “[Glood
citizenship,” he asserted, “is the prime object of good city planning.”?
One of the most prominent public sculptures of the Progressive era was
the mythic monument Civic Virtue, installed in the park facing New
York’s City Hall.?

Progressive Political Economy

Beyond the schemes of urban reform and moral uplift lay broader ques-
tions of political economy: Could democracy survive in an economy
dominated by large corporations? With the “island community” in de-
cline, what new forms of social solidarity could equip men and women to
govern the vast world in which they lived? How, in short, might Ameri-
cans heal the gap between the scale of modern economic life and the terms
in which they conceived their identities?

Political debate in the Progressive era focused on two answers to these
questions. Some sought to preserve self-government by decentralizing
economic power and rendering it amenable to democratic control. Others
considered economic concentration irreversible and sought to control it
by enlarging the capacity of national democratic institutions.

The Decentralist Vision
The decentralizing strand of Progressivism found its ablest advocate in
Louis D. Brandeis, who before his appointment to the Supreme Court was
an activist attorney and outspoken critic of industrial concentration.
Brandeis’ primary concern was with the civic consequences of economic
arrangements. He opposed monopolies and trusts, not because their
market power led to higher consumer prices but because their political
power undermined democratic government.

In Brandeis’ view, big business threatened self-government in two
ways—directly, by overwhelming democratic institutions and defying
their control, and indirectly, by eroding the moral and civic capacitics that
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equip workers to think and act as citizens. Both in his fear of concentrated
power and in his concern for the formative consequences of industrial
c‘apitalism, Brandeis brought long-standing republican themes into twen-
tieth-century debate. Like Jefferson and Jackson, he viewed concentrated
power, whether economic or political, as inimical to liberty. The trusts
were not the product of natural economic forces, Brandeis argued, but
r.ather the result of favorable laws and financial manipulation. The solu-
tion was not to confront big business with big government—that would
only compound “the curse of bigness”—but to break up the trusts and
restore competition. Government should not try to regulate monopoly
but should regulate competition to protect independent businesses from
the predatory practices of monopolies and national chains. Only in this
way would it be possible to sustain genuine competition and preserve a
decentralized economy of locally based enterprises amenable to demo-
cratic control.”

Beyond the direct dangers to democracy of concentrated power, Bran-
deis worried about the adverse effects of industrial capitalism on the
moral and civic character of workers. Like the frec labor republicans of
the nineteenth century, Brandeis considered industrial wage labor a form
of dependence analogous to slavery. Workers in the steel industry, for
example, led “a life so inhuman as to make our former Negro slavery
infinitely preferable, for the master owned the slave, and tried to keep his
property in working order for his own interest. The Steel Trust, on the
other hand, looks on its slaves as something to be worked out and thrown
aside.” The results were “physical and moral degeneracy” and the cor-
ruption of American citizenship.?

Brandeis retained the republican conviction that free labor is not labor
voluntarily undertaken in exchange for a wage, but labor carried out
under conditions that cultivate the qualities of character essential to
self-government. By this standard, American industrial workers could not
be considered free: “Can any man be really free who is constantly in
danger of becoming dependent for mere subsistence upon somebody and
something else than his own exertion and conduct?” According to Bran-
deis, the contradiction between “our grand political liberty and this
industrial slavery” could not persist for long: “Either political liberty will
be extinguished or industrial liberty must be restored.””
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~ For Brandeis, industrial liberty could not be achieved through shorter
hours, higher wages, and better working conditions alone. Nor was it a
matter of making wage labor more genuinely voluntary, through collec-
tive bargaining, or gaining for workers a greater share of the fruits of their
labor, through profit sharing. Sympathetic though he was to all these
reforms, Brandeis’ primary concern was neither to perfect consent nor to
secure distributive justice, but to form citizens capable of self-government.
This formative, civic purpose could be achieved only by industrial democ-
racy, in which workers participated in management and shared responsi-
bility for running the business.?

The recognition of unions moved capital-labor relations one step be-
yond “industrial despotism” to a kind of “constitutional monarchy” that
at least limited “the employer’s formerly autocratic power.” Profit shar-
ing was a further improvement. But “full-grown industrial democracy”
required a sharing of responsibility as well as of profits. “In order that
collective bargaining should result in industrial democracy it must go
further and create practically an industrial government,” in which work-
ers had a voice and a vote on issues of management just as citizens of a
political democracy had a voice and a vote on issues of public policy.””

Brandeis favored industrial democracy, not for the sake of improving
workers’ incomes, desirable though that was, but for the sake of improv-
ing their civic capacities: “Unrest, to my mind, never can be removed—
and fortunately never can be removed—by mere improvement of the
physical and material condition of the workingman. . . . We must bear in
mind all the time, that however much we may desire material improve-
ment and must desire it for the comfort of the individual, that the United
States is a democracy, and that we must have, above all things, men. It is
the development of manhood to which any industrial and social system
should be directed.” For Brandeis, the formation of citizens capable of
self-government was an end even higher than distributive justice. “We
Americans are committed not only to social justice in the sense of avoiding
... [an] unjust distribution of wealth; but we are committed primarily to
democracy.” The “striving for democracy” was inseparable from a
«gtriving for the development of men. It is absolutely essential in order
that men may develop that they be properly fed and properly housed, and
that they have proper opportunities of education and recreation. We
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cannot reach our goal withour those things. But we may have all those
things and have a nation of slaves.”*

In Bra.ndeis’ view, industrial democracy could not take root in giant
corporations. “As long as there is such concentration of power no effort
of‘ the workingmen to secure democratization will be effective.” In line
with the tradition of republican political economy, Brandeis sought to
decentralize economic power, partly for the sake of restoring democratic
control and also for the sake of cultivating workercitizens capable of
sharing in self-government.

Like Brandeis, Woodrow Wilson saw in the concentrated power of the
trusts a threat to democracy. His “New Freedom” promised t0 diminish
the power of monopoly over government and to restore the conditions of
economic independence that had formed the basis of liberty in nineteenth-
century America. From his first meeting with Brandeis in the summer of
1912, Wilson campaigned for the presidency urging that, rather than
regulate monopoly as Theodore Roosevelt proposed, government should
seek to restore and regulate competition.®

But Wilson was not an unwavering adherent of Brandeis” teaching.
g g

Unlike his counsellor, he sought to distinguish between trusts, which grew
by artificial means and destroyed competition, and those big businesses
that attained their size “naturally,” as a result of effective competition. “I
am for big business,” Wilson declared, “I am against the trusts.” But this
distinction did not fit well with Wilson’s more general argument, and he
did not always observe it. Wilson’s primary case against monopoly was
that it frustrated democratic politics and undermined the qualities of
character self-government requires. From this standpoint, what mattered
were the size and power of giant corporations, not their origins. “The
organization of business has become more centralized,” Wilson asserted,
“vastly more centralized, than the political organization of the country
itself. Corporations have come to cover greater areas than states . . . have
[exceeded] states in their budgets and loomed bigger than whole com-
monyv.ealths in their influence over the lives and fortunes of entire com-
‘munmes of men. ... What we have got to do is to disentangle this colossal
community of interest.””3

So powerful were the forces of monopoly that it was “almost an open
question whether the government of the United States with the people
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back of it is strong enough to overcome and rule them.” Wilson urged
Americans to wrest the democratic prerogative from monopoly power:
«If monopoly persists, monopoly will always sit at the helm of govern-
ment. . . . If there are men in this country big enough to own the govern-
ment of the United States, they are going to own it; what we have to
determine now is whether we are big enough, whether we are men
enough, whether we are free enough, to take possession again of the
government which is our own. We haven’t had free access to it, our minds
have not touched it by way of guidance, in half a generation.”*

His opponent, Theodore Roosevelt, proposed accepting and regulating
monopoly power. Wilson attacked this course as a kind of capitulation.
«i¥e have been dreading all along the time when the combined power of
high finance would be greater than the power of the government,” Wilson
argued. “Have we come to a time when the President of the United States
or any man who wishes to be the President must doff his cap in the
presence of this high finance, and say, “You are our inevitable master, but
we will see how we can make the best of it’27%*

Beyond the direct threat that monopoly posed to democratic govern-
ment, Wilson also worried about the effects of large-scale capitalism on the
moral and civic character of Americans. An economy dominated by large
corporations disempowered local communities and discouraged the inde-

endence, initiative, and enterprise that equipped citizens for self-govern-
ment. Although he did not display Brandeis’ enthusiasm for industrial
democracy, Wilson faulted the modern economy for reducing most men to
the status of employee, which he did not consider wholly compatible with
liberty. To this extent, he shared the formative concerns of republican po-
litical economy. “In most parts of our country,” Wilson lamented, “men
work, not for themselves, not as partners in the old way in which they used
to work, but generally as employees . . . of great corporations.” But to be
«the servantofa corporation” was to “have no voice” in the policies set by
, policies often at odds with the public interest.*

wWilson’s sympathies were with “men who are on the make rather than
the men who are already made.” He evoked memories of a time when

+ Americans were not voiceless servants of big corporations but
That was a time before the con-

a “time when America lay in

a powerful few

mos
independent laborers or entrepreneurs.

centration of power in vast £CONOMIIC units,
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every hamlet, when America was to be seen in every fair valley, when
America displayed her great forces on the broad prairies, ran her fine fires
of enterprise up over the mountainsides and down into the bowels of the
earth, and eager men were everywhere captains of industry, not employ-
ees; not looking to a distant city to find out what they might do, but
looking about among their neighbors, finding credit according to their
character, not according to their connections.”?

Wilson rejected the idea that a nation of employees was adequate to
liberty. If America’s future children “open their eyes in a country where
they must be employees or nothing . . . then they will see an America such
as the founders of this Republic would have wept to think of.” For
Wilson, restoring liberty meant restoring a decentralized economy that
bred independent citizens and enabled local communities to be masters of
their destinies rather than victims of economic forces beyond their con-
trol. “In all that I may have to do in public affairs in the United States [ am
going to think of towns . . . of the old American pattern, that own and
operate their own industries. . . . My thought is going to be bent upon the
multiplication of towns of that kind and the prevention of the concentra-
tion of industry in this country in such a fashion and upon such a scale
that towns that own themselves will be impossible.”?

According to Wilson, the vitality of America lay not in New York or
Chicago or other great cities, but in “the enterprise of the people through-
out the land,” nourished by small-scale, self-sufficient “free American
communities.” As those communities lost control of their economic des-
tinies to large corporations, American liberty was imperiled. “[I]f Amer-
ica discourages the locality, the community, the self-contained town,”
Wilson warned, “she will kill the nation.”® Decentralizing economic
power was essential to preserving the communities that cultivated the
virtues self-government required.

The Nationalist Vision

Another branch of the Progressive movement offered a different response
to the threat posed by corporate power. Rather than decentralize the
economy to render it amenable to democratic control by local political
units, Theodore Roosevelt proposed a “New Nationalism” to regulate
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big business by increasing the capacity of the national government. “Big
business has become nationalized,” Roosevelt declared in 1910, “and the
only effective way of controlling and directing it and preventing the
abuses in connection with it is by having the people nationalize the
governmental control in order to meet the nationalization of the big
business itself.”#

Like Brandeis and Wilson, Roosevelt feared the political consequences
of concentrated economic power. Big business corrupted government for
the sake of profit and threatened to overwhelm democratic institutions.
“The supreme political task of our day,” Roosevelt proclaimed, “is to
drive the special interests out of our publiclife.” This task required that the
citizens of the United States “control the mighty commercial forces which
they have themselves called into being,” and reclaim self-government from
the grip of corporate power. “The corporation is the creature of the peo-
ple; and it must not be allowed to become the ruler of the people.”*

Where Roosevelt disagreed with the decentralizers was over how to
restore democratic control. He considered big business an inevitable
product of industrial development, and saw little point in trying to recover
the decentralized political economy of the nineteenth century. Those
Progressives who sought to restore a competitive economy of small units
represented “a kind of rural toryism, which wishes to attempt the impos-
sible task of returning to the economic conditions that obtained sixty
years ago.” They failed to recognize the necessity of industrial concentra-
tion and the need to “meet it by a corresponding increase in governmental
power over big business.”#

«Combinations in industry are the result of an imperative economic
Jaw,” Roosevelt argued, “which cannot be repealed by political legisla-
tion. The effort at prohibiting all combination has substantially failed.
The way out lies, not in attempting to prevent such combinations, but in
completely controlling them in the interest of the public welfare.” Since
most big corporations operated in interstate or foreign commerce, beyond
the reach of individual states, only the federal government was suited to
the task of controlling them. The power of the national government had

to grow to match the scale of corporate power.®
In its émbrace of consolidated power, Roosevelt’s “New Nationalism”

" marked a break with republican political thought. The republican tradi-
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tion 'had taught Americans to fear concentrated power, whether eco-
nomic or political, as hostile to liberty. From Jefferson to Brandeis, the
political economy of citizenship in its various expressions had opposed
the drift to bigness. Now Roosevelt argued that an economy of scale was
here to stay, and that the only way to reclaim democratic control was to
aban'don the republican impulse to disperse power. Under modern eco-
nomic conditions, dispersed power no longer served the cause of self-gov-
ernment: “People speak as if it were an innovation to nationalize control
by the government of big business. The innovation came on the part of the
business men who nationalized the businesses. All we wish to do on behalf
of the people is to meet the nationalization of the big business by nation-
alized government control.”#

But even as the New Nationalism renounced the decentralizing aspect
of the republican tradition, it adhered to the formative aspect. Like
republicans since the day of Jefferson, Roosevelt worried about the civic
consequences of economic arrangements and sought to cultivate in citi-
zens the qualities of character essential to self-government. Roosevelt’s
aim was not only to reduce the domination of government by big busi-
ness, but also to enlarge the self-understandings of American citizens, to
instill what he called “a genuine and permanent moral awakening,” “a
§pirit of broad and far-reaching nationalism.”*s More than a program of
institutional reform, the New Nationalism was a formative project that
sought to cultivate a new sense of national citizenship.

For Roosevelt, Progressive politics was emphatically an enterprise of
moral uplift. “The prime problem of our nation is to get the right type of
good citizenship,” he asserted. Democratic government could not be
indifferent to the virtue of its people. “In a democracy like ours we cannot
expect the stream to rise higher than its source. If the average man and the
average woman are not of the right type, your public men will not be of
the right type.”*

Roosevelt sometimes identified the civic virtue he hoped to inspire with
the strenuous dedication to duty displayed by those who fought the Civil
War.#” On other occasions, he spoke more modestly of the “homely
virtues” of honesty, courage, and common sense, and the political virtues
of knowing one’s duties and performing them.* But the primary object of
Roosevelt’s soulcraft was to persuade his fellow citizens to rise above the
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material preoccupations that threatened to distract them from nobler
ends. “If there is one thing which we should wish as a Nation to avoid, it
is the teaching of those who would reenforce the lower promptings of our
hearts, and so teach us to seck only a life of effortless ease, of mere
material comfort,”¥

In his fear of luxury’s power to corrupt the soul of the citizen, Roosevelt
expressed a long-standing theme of republican political economy: “Mate-
rial development means nothing to a nation as an end in itself. If America
is to stand simply for the accumulation of what tells for comfort and
luxury, then it will stand for little indeed when looked at through the
vistas of the ages.” Only if America treated material abundance “as the
foundation on which to build the real life, the life of spiritual and moral
effort and achievement,” would it stand for something worth remember-
ing. “Material well-being is a great good, but it is a great good chiefly as a

means for the upbuilding upon it of a high and fine type of character,
750

private and public.
As Roosevelt was the leading spokesman for the New Nationalism,
Herbert Croly was its leading philosopher. In The Promise of American
Life (1909), Croly laid out the political theory underlying the nationalist
strand of Progressivism. Unlike Brandeis and the decentralizers, Croly
argued for accepting the scale of modern industrial organization and for
enlarging the capacity of national democratic institutions to control it.
The Jeffersonian tradition of dispersed power was now a hindrance, not a
help to democratic politics. Given “the increasing concentration of
American industrial, political, and social life,” American government
«demands more rather than less centralization.” But according to Croly,
the success of democracy required more than the centralization of govern-
ment; it also required the nationalization of politics. The primary form of
political community had to be recaston a national scale.’! ’

«The nationalizing of American political, economic, and social life
(means something more than Federal centralization,” Croly explained. It
also meant inspiring in citizens a new sense of national identity, or fashion-

“:nto more of a nation.” This was the way to ease the gap,
he Progressive era, between the scale of American life and
he national scale of the modern
sing nationalization of the
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American people in ideas, in institutions, and in spirit.” An intensification
of the national life would serve democracy by cultivating citizens capable
of governing an economy and society now national in scale.’?

Although Croly renounced Jefferson’s notion that democracy depends
on dispersed power, he shared Jefferson’s conviction that economic and
political arrangements should be judged by the qualities of character they
promote. Repeatedly and explicitly, Croly wrote of the “formative pur-
pose” of democratic life. More than a scheme for majority rule or individ-
ual liberty or equal rights, democracy had as its highest purpose the moral
and civic improvement of the people. “Its superiority must be based upon
the fact that democracy is the best possible translation into political and
social terms of an authoritative and comprehensive moral idea.” For
Croly, the project of nationalizing the American character was “an essen-
tially formative and enlightening political transformation.” Its aim was
“the gradual creation of a higher type of individual and associated life.”53

American democracy could advance only as the nation became more of
a nation, which required in turn a civic education that inspired in Ameri-
cans a deeper sense of national identity. The primary instruments of this
civic education were not schools as such but the institutions and practices
of a national democratic life. “The national school is . . . the national life.”
“The nation, like the individual, must go to school; and the national
school is not a lecture hall or a library,” but a democratic life that aimed
at a collective purpose.*

Far from the liberalism of the procedural republic, which seeks not to
promote any particular conception of virtue or moral excellence, Croly’s
democratic nationalism rested on the conviction that “human nature can
be raised to a higher level by an improvement in institutions and laws.”
The point of democracy was not to cater to people’s desires but to elevate
their character, broaden their sympathies, and enlarge their civic Spirit.
“For better or worse,” Croly concluded, “democracy cannot be disentan-
gled from an aspiration toward human perfectibility. . . . The principle of
democracy is virtue.”s

The decentralizing and the nationalizing versions of progressive reform
found memorable expression in the 1912 contest between Woodrow
Wilson and Theodore Roosevelt.’s “For the only time except perhaps for
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Jeffersor’s first election in 1800,” a historian has observed, “a presidential
campaign aired questions that verged on political philosophy.”%” From the
standpoint of subsequent developments, however, the greater significance
of the 1912 campaign lay in the assumptions the protagonists shared.
Wilson and Brandeis on one side, and Croly and Roosevelt on the other,
agreed despite their differences that economic and political institutions
should be assessed for their tendency to promote or erode the moral
qualities self-government requires. Like Jefferson before them, they wor-
ried about the sort of citizens the economic arrangements of their day
were likely to produce. They argued, in different ways, for a political
economy of citizenship.

The civic emphasis of their political economy sets it apart from debates
familiar in our day, which focus instead on economic growth and dis-
tributive justice. This contrast can be seen more clearly in the light of a
¢hird strand of Progressive reform. For alongside the civic arguments of
che decentralizers and nationalizers, a new way of thinking and talking
about political economy was beginning to take shape. Although it found
only tentative expression in the Progressive era, this third strand of argu-
ment would eventually set the terms of American political debate. The
third voice of Progressive reform sought democracy’s salvation in a differ-
ent, less strenuous solidarity. It encouraged Americans to confront the
impersonal world of big business and centralized markets, not as mem-
bers of traditional communities or as bearers of a new nationalism, but
rather as enlightened, empowered consumers.

The Consumerist Vision
As Americans struggled to find their way in an economy now national in
scale, some sought a basis of shared identity and common purpose that
could transcend differences of occupation, ethnicity, and class. They
sought “a mundane common denominator,” a “new ideology of social
solidarity rooted in common experience.” The common experience they
appealed to was the experience of consumption.*®

Turn-of-the-century Wisconsin Progressives, for example, based their
movement on the notion that “411 men and women are, after all, consum-
ers—of high prices, defective products, and unresponsive politicians; their
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roles as consumers forced them to make common cause.” Rather than
emphasize producer-based issues, such as industrial democracy, these
Progressives focused on problems that confronted people as consumers
and taxpayers, such as high streetcar fares, high taxes imposed by corrupt
politicians, and air pollution from the utility’s power station. The reforms
they advocated sought to promote the interests of consumers and taxpay-
ers through various forms of direct democracy—direct primaries, initia-
tive, referendum, recall, direct election of senators, and women’s suffrage.
Their overall aim was “a new mass politics that united men as consumers
and taxpayers in opposition to the old politics that was based on ethnic
and producer identities.”*

By the early twentieth century, the citizen as consumer was a growing
political presence. “[T]he real power emerging today in demacratic poli-
tics is just the mass of people who are crying out against the ‘high cost of
living,” wrote Walter Lippmann in 1914, “Thatisa consumer’s cry. Far
from being an impotent one, it is, I believe, destined to be stronger than
the interest either of labor or of capital.” Lippmann predicted that
women’s suffrage would increase the power of the consumer, since “[t]he
mass of women do not look at the world as workers, [but] as consumers.
It is they who go to market and do the shopping; it is they who have to
make the family budget go around; it is they who feel shabbiness and
fraud and high prices most directly.” The growth of large retail organiza-
tions such as department stores, chain stores, and mail-order businesses
also encouraged Americans to think and act politically as consumess. Just
as large-scale production made possible the solidarity of workers, central-
ized retail markets made possible “the solidarity of the consumer.”#

Lippmann did not embrace the consumer society with “unmixed joy.”
He deplored modern advertising as a “deceptive clamor that disfigures the
scenery, covers fences, plasters the city, and blinks and winks at you
through the night,” evidence of the fact “that consumers are a fickle and
superstitious mob, incapable of any real judgment as to what it wants.”
But he predicted that the consumer would nevertheless become “the real
master of the political situation.”¢!

Not all would share Lippmann’s reservations. The historian Daniel
Boorstin has chronicled the advent of “consumption communities” in
almost lyrical terms, depicting their emergence in the early decades of the
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century as a new and buoyant episode in the American democratic expe-
rience: “Invisible new communities were created and preserved by how
and what men consumed. The ancient guilds of makers, the fellowship of
secrets and skills and traditions of fabricating things—muskets and cloth
and horseshoes and wagons and cabinets—were outreached by the larger,
more open, fellowships of consumers. . .. No American transformation
was more remarkable than these new American ways of changing things
from objects of possession and envy into vehicles of community.”¢

Chain stores such as A & P, Woolworth’s, and Walgreen’s, mail-order
houses such as Montgomery Ward and Sears, and brand names such as
Borden’s, Campbell’s, Del Monte, and Morton’s salt bound countless
Americans together in new communities of consumption: “Now men
were affiliated less by what they believed than by what they con-
sumed. . . . Men who never saw or knew one another were held together
by their common use of objects so similar that they could not be distin-
guished even by their owners. These consumption communities were
quick; they were nonideological; they were democratic; they were public,
and vague, and rapidly shifting. . . . Never before had so many men been
united by so many things.” Boorstin acknowledged that “[tlhe new con-
sumption communities were . . . shallower in their loyalties, more su-
perﬁcial in their services” than traditional neighborhood communities.
But they were nonetheless “ubiquitous, somehow touching the American
consumer at every waking moment and even while he slept.”s

The fullest statement of the consumer-based vision of Progressive re-
form was Walter Weyl’s New Democracy (1912).% Weyl, an economist
and journalist, ] oined with Croly and Lippmann as a founding editor of
the New Republic and helped promote the Progressive cause championed
by Theodore Roosevelt.s Like Croly, he sought a new, democratic soli-
darity to confront the undemocratic power of big business, “the plutoc-
racy,” as Weyl called it. But instead of seeking a new nationalism, Weyl
saw democracy’s best hope in the solidarity of consumers. Where earlier
reform movements had grown out of Americans’ producer identities (as
farmers or artisans, small businessmen or industrial workers), reform
now required rallying Americans in their role as consumers.

«In America today the unifying economic force, about which a major-
ity, hostile to the plutocracy, is forming, is the common interest of the
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citizen as a consumer,” Weyl declared. “The producer (who is only the
consumer in another role) is highly differentiated. He is banker, lawyer,
soldier, tailor, farmer, shoeblack, messenger boy. He is capitalist, work-
man, money lender, money borrower, urban worker, rural worker. The
consumer, on the other hand, is undifferentiated. All men, women, and
children who buy shoes (except only the shoe manufacturer) are inter-
ested in cheap good shoes. The consumers of most articles are overwhelm-
ingly superior in numbers to the producers.”

In the past, “production seemed to be the sole governing economic fact
of a man’s life.” People worried more about wages than about prices, and
so acted politically primarily as producers. This led to policies, such as the
tariff, that helped the few at the expense of the many. But the growth of
monopoly capitalism diminished workers direct interest in their product,
even as it heightened their concern with rising prices. “The universality of
the rise of prices has begun to affect the consumer as though he were
attacked by a million gnats.” According to Weyl, “[t]he chief offense of
the trust” lay not in its threat to self-government, but in its “capacity to
injure the consumer.” This led to hope of rallying consumers to the cause
of Progressive reform. “[T]he consumer, disinterred from his grave, reap-
pears in the political arena as the ‘common man,’ the ‘plain people,” the
‘strap-hanger,’ ‘the man on the street,” ‘the taxpayer,’ the ‘altimate con-
sumer.” Men who voted as producers are now voting as consumers.”¢’

But the shift from producer-based reform to consumer-based reform
was more than a new way of organizing interests. It reflected a shift in the
aim of reform and in the vision of democracy underlying it. In the
republican tradition of political economy that informed nineteenth-cen-
tury American debate, producer identities mattered because the world of
work was seen as the arena in which, for better or worse, the character of
citizens was formed. Consumption, when it figured at all in republican
political economy, was a thing to be moderated, disciplined, or restrained
for the sake of higher ends.®® An excess of consumption, or luxury, was
often seen as a form of corruption, a measure of the loss of civic virtue.
From Jefferson’s agrarian republicanism to Lincoln’s celebration of free
labor to Brandeis’ call for industrial democracy, the emphasis on pro-
ducer identities reflected the attempt to form in citizens the qualities of
character necessary to self-government.
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A politics based on consumer identities, by contrast, changes the ques-
tion. Instead of asking how to elevate or improve or restrain people’s
preferences, it asks how best—most fully, or fairly, or efficiently—to
satisfy them. The shift to consumer-based reform in the twentieth century
was thus a shift away from the formative ambition of the republican .
tradition, away from the political economy of citizenship. Although they
did not view their movement in quite this way, the Progressives who urged
Americans to identify with their roles as consumers rather than producers
helped turn American politics toward a political economy of growth and
distributive justice whose full expression lay decades in the future.

Weyl did not explicitly renounce the civic tradition, but he did articu-
late, with remarkable clarity, the link between consumer-based reform
and a political economy of growth and distributive justice. Where Bran-
deis and Croly spoke of democracy’s formative purpose, of its role in
perfecting or uplifting the character of citizens, Weyl’s “new democracy”
undertook no formative mission. Its aim was not virtue but economic
abundance and the fair distribution of abundance. The point of democ-
racy was not to cultivate the virtue of citizens but to achieve “the widest
range of economic satisfactions.”®

“Tt is the increasing wealth of America,” wrote Weyl, “upon which the
hope of a full democracy must be based.” It is economic growth, or the
«social surplus,” that “gives to our democratic strivings a moral impulse
and a moral sanction.” Weyl did not claim that maximizing national
wealth was an end in itself. To the contrary, the problem with the existing
pattern of economic growth was its unequal distribution. “What the
people want is not wealth, but distributed wealth; not a statistical increase
in the national income, but more economic satisfactions, more widely
distributed.””

Weyl’s case for a wider distribution of wealth rested on two arguments,
one utilitarian, the other voluntarist, or contractarian. The utilitarian
argument held that a more equal distribution would produce a higher
level of overall happiness, since an extra dollar to a poor person means
more than an extra dollar to a rich person. “A million dollars of com-
modities consumed by one overrich man gives less pleasure than would
the same sum added to the expenditure of ten thousand people.” Where
the distribution of income and wealth is highly unequal, economic growth
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does not necessarily increase the general welfare; given the exploitation on
which the plutocracy’s prosperity is built, an increase in wealth may even
decrease the general welfare. “A nearer approach to an equality of wealth
and income would undoubtedly mean a vast increase in the sum total of
economic satisfactions.””!

Weyl’s second argument concerned the economic prerequisites of genu-
ine consent, especially in labor contracts. Like other labor reformers and
Progressives of his day, Weyl attacked the laissez-faire orthodoxy ad-

vanced by industrialists and enforced by the Lochner-era courts, and did .

50 in the name of a voluntarist conception of freedom. The new democ-
racy would insist “on a real, economic (as well as a legal) equality between
bargainers; upon a real, economic (as well as a legal) freedom.” Genuine
consent required a “social interpretation of rights.” “A law forbidding a
woman to work in the textile mills at night is a law increasing rather than
restricting her liberty, simply because it takes from the employer his
former right to compel her through sheer economic pressure to work at
night when she would prefer to work by day.””

Like other reformers, Weyl argued for a progressive income tax, public
spending on education, health, and other social programs, and govern-
ment regulation to improve industrial working conditions. But unlike
Brandeis and Croly, he argued for these reforms on terms that left the
political economy of citizenship behind.

More than Brandeis or Croly, Weyl was a prophet of the procedural
republic. Their democratic visions retained contact with the formative
ambition of the republican tradition and with the civic conception of
freedom as self-government. Thus Brandeis insisted that democracy was
“possible only where the process of perfecting the individual is pursued,”
and Croly held that democracy “must stand or fall on a platform of
possible human perfectibility.” Weyl disagreed. The “new democracy”
for which he spoke sought not to perfect the people or to cultivate civic
virtue but rather to achieve “the widest range of economic satisfac-
tions.”” He argued not in the name of self-government but instead in the
name of utility, fairness, and a more genuine consent than the market
economy, left to its own devices, makes possible. By detaching the Pro-
gressive cause from its formative ambition and basing it instead on fair
treatment for the citizen-consumer, Weyl gestured toward a political

Community, Self-Government, and Progressive Reform . 227

economy of growth and distributive justice that, later in the century,
would set the terms of political debate.

From Citizenship to Consumer Welfare

The transition from a political economy of citizenship to one premised on
consumer welfare can be seen in the fate of two attempts, one well-
known, the other scarcely remembered, to curb “the curse of bigness.”
The first, the antitrust movement, began over a century ago and remains
an instrument of public policy to this day. The second, the anti—chain
store movement, provoked a flurry of legislation and debate in the 1920s
and 1930s, then quickly died out. Both movements arose, at least in part,
to preserve self-government by protecting local communities and inde-
pendent producers from the effects of massive concentrations of eco-
nomic power. :

As civic considerations faded and consumerist ones became more
prominent in American political economy, antitrust law survived by
assuming a new function; once a way of decentralizing power for the sake
of self-government, it became a way of regulating the market for the sake
of competitive consumer prices. Anti—chain store laws, by contrast, dis-
played no similar flexibility. Unable to demonstrate their service to con-
sumer welfare, their fate was tied to the hope that independent grocers,
druggists, and shopkeepers might carry republican ideals into the twenti-
eth century. As that hope faded, the demise of the anti-chain store move-
ment intimated the demise of the civic strand of economic argument itself.

Anti-Chain Store Legislation

In the years following World War L, the growth of chain stores revolution-
ized the way Americans bought commodities. It also threatened the role
of independent retailers across the land. By 1929, chains accounted for
one-fifth of all retail sales and 40 percent of all grocery sales. Beginning in
the late 1920s, state legislatures sought to restrict the growth of chain
stores, primarily by imposing taxes that increased according to the num-
ber of stores a chain operated within the state. In Indiana, for example,
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chains were assessed $3 for the first store, rising to a rate of $150 for each
store over twenty. In 1935 Texas levied a tax of $750 for each store over
fifty, a considerable sum at a time when the average net profit per store for
grocery chains was only $950.7

Many of the laws were struck down by state courts, but in 1931 the
U.S. Supreme Court upheld a challenge to a chain store tax.” The favor-
gble ruling by the Court, together with the growing economic distress on
independents brought on by the Depression, quickened the pace of the
movement. In 1933 some 225 chain store tax bills were proposed across
the country, and 13 were enacted. By the end of the decade, more than
half the states had passed some form of tax on chain stores.™

Opponents of the chain store system often cast their arguments in
rep}lblican terms. In a series of radio broadcasts, Montaville Flowers, an
antichain publicist, argued that the chain system was “contrary to the
whole genius of the American people and American Government, which s
local self—gontrol of affairs.” The chain store threatened self-government
by prodl{c.lng great concentrations of economic power, destroying local
communities, and undermining the status of independent shopkeepers and
small businessmen. Independent retailers such as the local pharmacist
traditionally served communities as leading citizens of “intelligence and
character.” But the chains reduced the pharmacist to a “drug clerk”
beholden to a distant corporation, and so deprived the community of a
trusted figure. In a similar way, the chain system “deprives hundreds of
thousands of good citizens of their means of livelihood, reduces them from
a status of independence to that of hirelings under humiliating regulations,
thus . . . lowering the spirit of communities and the nation.”””

While the chains reduced their employees to “cogs in big wheels,”
Flowers declared, independent stores stood for the free labor ideal, pre-
serving “the open field of opportunity, the equal chance for their employ-
ees 1o go into business for themselves according to the blessed traditions
of our country.” The chains also threatened agrarian republican ideals:
“The deadliest blights that ever befell the farm are the catalogues of
Sears-Roebuck and Montgomery-Ward!” Farmers were fools to buy
goods fFom the catalogues of chains, “for every time you do this you are
destroying what independence you have left and binding tighter upon you
the burdens of your serfdom!”7¢
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Leading politicians also worried about the civic consequences of the
chain store system and feared for the fate of local communities. “A wild
craze for efficiency in production, sale, and distribution has swept over the
land, increasing the number of unemployed, building up a caste system,
dangerous to any government,” said Senator Hugo L. Black of Alabama,
who would later serve on the U.S. Supreme Court. “Chain groceries,
chain dry-goods stores, chain clothing stores, here today and merged
tomorrow—grow in size and power. . . . The local man and merchant is
passing and his community loses his contribution to local affairs as an
independent thinker and executive.””

When, in the case of Liggett Company v. Lee (1933), the U.S. Supreme
Court struck down a portion of a Florida chain store tax law, Justice
Brandeis offered an eloquent dissent that summarized the republican case
against chain stores. The citizens of Florida, he reasoned, had taxed the
chains not only to raise revenue but also to help independent retailers.
“They may have done so merely in order to preserve competition. But
their purpose may have been a broader and deeper one. They may have
believed that the chain store, by furthering the concentration of wealth
and of power and by promoting absentee ownership, is thwarting Ameri-
can ideals; that it is making impossible equality of opportunity; that it is
converting independent tradesmen into clerks; and that it is sapping the
resources, the vigor and the hope of the smaller cities and towns.” This,
Brandeis maintained, was a legitimate constitutional purpose.®
Many believed, Brandcis observed, that the inequality of wealth and
power bred by giant corporations posed a threat to self-government, and
that “only through participation by the many in the responsibilities and
determinations of business can Americans secure the moral and intellec-
tual development which is essential to the maintenance of liberty.” If the
citizens of Florida shared that belief, there was nothing in the Constitution
to prevent them from acting on it by imposing taxes on chain stores. “To
that extent,” Brandeis concluded, “the citizens of each state are still
masters of their destiny.”®

The chain stores and their defenders addressed the republican argu-
ments of their opponents but cast their main arguments in terms of
tion that independent retailers embodied re-

consumer welfare. The no
f sentimentality that did not fit

publican virtue was, they argued, a piece 0
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the facts. Far from being a pillar of the community, the typical shopkeeper
was “a dirty, illiterate, short-sighted, half-Americanized foreigner, or a
sleepy, narrow-minded, dead-from-the-neck-up American,” according to
a writer for a chain store publication. The head of J. C. Penney observed
that even as Americans romanticized “the old isolated corner store” they
did their shopping at chains. Much as we might “like to go back to Uncle
Henry’s store and swap stories with Henry and the other idlers around the
stove,” few would be “willing to pay for such idleness as a tax on all the
goods our family buys.” Walter Lippmann also found little to mourn in
the passing of the neighborhood store: “Six grocers in three blocks, dingy
little butcher-shops, little retail businesses with the family living in the
back room, the odor of cooking to greet you as you enter the door,
fly-specks on the goods”—these were hardly conditions worth trying to
preserve.®?

As for their record of service to local communities, the chains admitted
to an initial neglect that they pledged promptly to remedy. A 1931 debate
manual published by the National Chain Store Association acknow-
ledged that in the “pioncer stages of their development,” chains “may
have been a little lax in cooperating with local enterprises and community
welfare,” and “neglected to some degree their social responsibilities and
public relations.” But the chains were now avid participants in local
chambers of commerce, contributors to the Community Chest, and sup-
porters of the Boy Scouts and the Red Cross. They too could be good
citizens.®

But even as the chains tried to demonstrate their good citizenship, their
spokesmen argued that the true measure of the chain store’s worth lay
elsewhere—in its contribution to the welfare of consumers. Its primary
justification was not civic but utilitarian: “what is best for the majority of
the people constitutes the greatest good to the greatest number in their
daily economic life.” If chains “give to the consuming public better goods
at lower prices, then no individual or class of individuals, no matter how
their personal interests may be hurt, have the right to harass, criticize or
attempt to destroy such an agency for good.”*

All the debates about the civic role of chains—in building or damaging
local communities, in increasing or reducing prospects for employment
and opportunity—concerned “secondary functions of a store.” Here the
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shift from civic to consumerist considerations found unapologetic expres-
sion. The “first duty, the largest community responsibility of a retail
store,” stated a chain store publication, was to benefit consumers. This
was the simple fact that critics of chain stores forgot. “For to listen to
them you would think that a store was only incidentally and in a sort of
unimportant way, an establishment for the sale of commodities at retail
prices, and that the main business of a store was to contribute to charity
and build sidewalks and public meeting halls, and solve the unemploy-
ment problem.” But this “belittled” the main function of a store, which
was not to serve a civic purpose but to maximize the welfare of consumers
by selling good products at low prices, a function “the chains are fulfilling
... to the hile.”®

By the late 1930s the chain stores had successfully rallied to oppose the
laws, mounting lobbying efforts and public relations campaigns and
enlisting the support of consumers, farmers, and organized labor. The A
& P helped defeat a 1936 California referendum calling for a chain tax by
buying up a surplus crop of California produce and keeping agriculture
prices high. A series of collective bargaining agreements a few years later
brought labor’s support to the chains. The chains suffered a temporary
setback when Congress passed the Robinson-Patman Act of 1936, which
restricted their ability to buy merchandise at reduced prices from whole-
salers. But a 1938 proposal by Representative Wright Patman to enact a
federal chain tax failed, and by the end of the decade the antichain
movement had expired. While local grocers and druggists had presented
themselves, not wholly convincingly, as the yeomen of their day, the last
bearers of republican virtue, the chains stood instead for good products at
low prices. In the face of these alternatives, the political economy of

citizenship was losing its capacity to inspire.?

The Antitrust Movement

Antitrust law, by contrast, enjoyed a longer career, under shifting ideo-
logical auspices. Born of the political economy of citizenship, it lived on in
the service of the political economy of growth and distributive justice that,
by the mid-twentieth century, was ascendant. To be sure, both the civic
and the consumer-oriented objections to monopoly were present from the
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start. Americans opposed economic concentration out of concern for
self-government, and also out of fear of the high prices monopolies could
extract from consumers.

Some recent commentators, opposed to the political purposes of anti-
trust law, have claimed that the Sherman Act was concerned solely with
economic efficiency and consumer welfare.¥” But the congressional de-
bates themselves and the broader terms of economic argument around the
turn of the century suggest otherwise. When Congress debated the Sher-
man Antitrust Act in 1890, it sought both to protect the consumer from
monopoly pricing and to preserve the decentralized economy of small
businesses and trades long seen as essential to self-government. More than
a matter of economic efficiency or consumer welfare, the antitrust move-
ment reflected “the political judgment of a nation whose leaders had
always shown a keen awareness of the economic foundations of politics.
In this respect, the Sherman Act was simply another manifestation of an
enduring American suspicion of concentrated power.”#

For Senator John Sherman and his colleagues, the law banning combi-
nations in restraint of trade “constituted an important means of achieving
freedom from corruption and maintaining freedom of independent think-
ing political life, a treasured cornerstone of democratic government.”#
Sherman attacked the trusts for cheating consumers by artificially driving
up prices, and also for amassing unaccountable power that threatened
democratic government. The concentrated power of the trusts amounted
to “a kingly prerogative, inconsistent with our form of government, and
should be subject to the strong resistance of the State and national
authorities. If anything is wrong this is wrong. If we will not endure a king
as a political power we should not endure a king over the production,
transportation, and sale of any of the necessaries of life.”%

As Richard Hofstadter observed, “the political impulse behind the Sher-
man Act was clearer and more articulate than the economic theory. Men
who used the vaguest language when they talked about ‘the trusts’and mo-
nopolies . . . who had found no way of showing how much competition
was necessary for efficiency, who could not in every case say what com-
petitive acts they thought were fair or unfair . . . were reasonably clear
about what it was that they were trying to avoid: they wanted to keep con-
centrated private power from destroying democratic government. 791
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Along with the direct threat posed by big corporations to democratic
government, antitrust advocates worried about the indirect effects, on the
moral and civic character of citizens. When reformers spoke of preserving
competition, their concern was not only, or even primarily, with con-
sumer prices, but rather with an economy of small, independent produc-
ers and with the qualities of character—of enterprise, initiative, and
responsibility—that this system ideally called forth. Henry A. Stimson, a
clergyman writing in 1904, called small business “a school of character
second in importance only to the Church.” The advent of the great
corporations and trusts had brought prosperity but also a damaging
«effect upon the character of many employees, who, under former condi-
tions, would have been either managing their own business or ambitious
for the opportunity of doing so.” The republican tradition had long
worried that a nation of hirelings and clerks could not cultivate the
independence and judgment necessary to self-government. Now Stimson
wondered, along similar lines, how even the corporations would manage
to develop the leadership they required. Such positions “require men who
have been accustomed to that independence of action and that breadth of
view which only the responsibility of directing their own affairs can
produce. It is a temper of mind and of spirit as far as possible from that of
the lifelong clerk or employee.””

In a speech to a national conference on trusts in 1899, Hazen S. Pingree,
governor of Michigan, denounced the trusts for their corrupting effect
“ypon our national life, upon our citizenship, and upon the lives and
characters of the men and women who are the real strength of our
republic.” The strength of the republic had always resided in “the inde-
pendent, individual business man and the skilled artisan and mechanic.”
But the trust concentrated ownership and management of business into
the hands of the few, forcing once independent entrepreneurs and trades-
men to become employees of large corporations. “Their personal identity
s lost. They become cogs and little wheels in a great complicated ma-

.. They may perhaps become larger cogs or larger wheels, but they

chine. .
» 93

can never look forward to a life of business freedom.

Drawing still on the civic conception of freedom that animated the free
labor ideal, Pingree accused the trust of creating “industrial slavery.” The
master was the director of the trust, the slave “the former merchant and
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business man, and the artisan and mechanic, who once cherished the
hope that they might sometime reach the happy position of independent
ownership of a business.” Even the prosperity the trusts might bring
could not justify such moral and civic degradation. “I care more for the
independence and manliness of the American citizen,” Pingree con-
cluded, “than for all the gold or silver on or in the world. . . . A
democratic republic cannot survive the disappearance of a democratic
population.”?

A subsequent speaker, whose defense of the trusts brought vehement
protest from the audience, challenged the producer ethic espoused by
Pingree and offered a glimpse of a consumerist ethic whose widespread
acceptance lay several decades in the future. For George Gunton, a labor
leader turned professor, the case for the trusts rested simply on their
service to the public welfare, which consisted in turn of low prices for
consumers and good wages for workers. By this measure, the hated
Standard Oil Company, Carnegie Steel Company, and the great railroads
were resounding successes. Thanks to their capital investments and
economies of scale, Gunton argued, they produced better goods at lower
prices than small businesses could ever have offered.”

As for the effect of corporations on the conditions of labor, Gunton
declared bluntly that “[tJhe laborer’s freedom and individuality depend
upon two things—permanence of employment and good wages. Wher-
ever the employment of labor is most permanent and wages are highest,
there the laborer is most intelligent, has the greatest freedom and the
strongest individual identity.” In a bold reversal of the free labor ethic,
Gunton argued that big business made better citizens than small business.
Thanks to the security of employment in large corporations, “it is there
where the laborers are most independent. It is notorious that large corpo-
rations have the least influence over the opinions and individual conduct
of their laborers.” The small businessman, by contrast, “who does not
know from quarter to quarter . . . whether he can meet his obligations, is
neither as brave, as intelligent nor as free a citizen as the wage laborer in
the safe employ of a large corporation.” The producer ethic that bade
laborers stand with independent producers against the trusts was mis-
guided: “The laborer has not a single interest, social, economic or politi-
cal, in the existence of employers with small capital.”*

‘commodity by an all-powerful combination of capital.
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The framers of the Sherman Act left to the courts the task of defining its
broad prohibition of contracts and combinations in restraint of trade, and
the first decade of the law brought little enforcement.”” In 1897, however,
the Supreme Court did apply the act against a railroad rate-fixing cartel.
In one of the first major antitrust opinions, Justice Rufus Wheeler Peck-
ham held that the Sherman Act banned price-fixing even where it did not
result in excessive or unreasonable prices. Even if it did not harm consum-
ers, such price-fixing could force small, independent producers out of
business, and the antitrust laws protected them too. Price-fixing that
reduced consumer prices might nonetheless “[drive] out of business the
small dealers and worthy men whose lives have been spent therein, and
who might be unable to readjust themselves to their altered surroundings.
Mere reduction in the price of the commodity dealt in might be dearly
paid for by the ruin of such a class, and the absorption of control over one

798

Robert Bork has recently argued that Peckham’s mention of small
producers was an unfortunate “slip” or “lapse” in an opinion otherwise
concerned with maximizing consumer welfare.”” But Peckham’s opinion
goes on to explain the importance of small producers in terms reminiscent
of the free labor ideal. The passing from the scene of “a large number of
small but independent dealers” was not only disruptive to themn and their
families but also a loss to the country as a whole. For even if the small
businessmen displaced by big corporations could find new ways of mak-
ing a living, “it is not for the real prosperity of any country that such
changes should occur which result in transferring an independent business
man, the head of his establishment, small though it might be, into a mere
servant or agent of a corporation for selling the commodities which he
once manufactured or dealt in, having no voice in shaping the business
policy of the company and bound to obey orders issued by others.” The
loss of an independent class of producers was a civic loss not measurable
in terms of consumer welfare alone, 1%

The Progressive era brought renewed energy to the antitrust movement,
whose most articulate and influential spokesman in those years was Louis
D. Brandeis. Unlike antitrust reformers of our day, such as consumer
advocate Ralph Nader, Brandeis did not oppose the trusts in the name of

the consumer. He was less concerned with lowering consumer prices than
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with preserving an economy of small, independent producers. Brandeis’
emphasis on small producers rather than consumers as the victims of
monopoly has led one critic to suggest that Brandeis should be remem-
bered not as the “People’s Lawyer” but as “the mouthpiece for retail
druggists, small shoe manufacturers, and other members of the petite
bourgeoisie.” " More than a matter of special pleading, however, Bran-
deis’ concern for the fate of small producers reflected a long tradition of
republican political thought. From Jefferson to the Knights of Labor, the
political economy of citizenship had sought to form the moral and civic
character of Americans in their role as producers—as farmers, or artisans,
or small businessmen and entrepreneurs. Brandeis” producer ethic re-
tained this link with republican assumptions. He championed the cause of
small, independent producers, not for their own sake but for the sake of
preserving a decentralized economy hospitable to self-government.'”

Of course, Brandeis did not altogether ignore arguments of economic
efficiency and consumer welfare. When defenders of big business argued
that trusts brought economies of scale that reduced waste and increased
the efficiency of production, Brandeis replied that size often diminished
efficiency. Beyond a certain point, large institutions developed a centrifu-
gal force that defied human understanding and control.'®* «[f the Lord had
intended things to be big, he would have made man bigger—in brains and
character.”™® As evidence of the inefficiency of size, Brandeis pointed to
many attempted trusts—in the whiskey, cordage, malting, paper, leather,
and steamship trades—that had either failed or met with little success.
Those trusts that had succeeded—in the oil, tobacco, sugar, and steel
industries—had done so not through superior efficiency but through
monopoly control of markets or price-fixing. “I am so firmly convinced
that the large unit is not as efficient . . . as the smaller unit,” Brandeis told
a Senate committee, “that I believe that if it were possible today to make
the corporations act in accordance with what doubtless all of us would
agree should be the rules of trade no huge corporation would be created,
or if created, would be successful.” Under conditions of fair competition,
“these monsters would fall to the ground.”*

But Brandeis’ primary argument against the trusts Jooked beyond eco-
nomics to considerations of self-government. Even if it could be shown
that they were more efficient than small units, monopolies posed a threat
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to democracy that outweighed any economic benefits they might bring.
Brandeis rejected the notion that bigness itself is no offense, for he be-
lieved “that our society, which rests upon democracy, cannot endure
under such conditions. . . . You cannot have true American citizenship,
you cannot preserve political liberty, you cannot secure American stand-
ards of living unless some degree of industrial liberty accompanies it. And
the United States Steel Corporation and these other trusts have stabbed
industrial liberty in the back.” Some defended monopoly by pointing to
the wastefulness of competition. “Undoubtedly competition involves
some waste,” Brandeis replied. “What human activity does not? The
wastes of democracy are among the greatest obvious wastes, but we have
compensations in democracy which far outweigh that waste and make it
more efficient than absolutism. So it is with competition.”'%

Brandeis’ distance from the consumer-oriented reform movements of
our day can best be scen in his defense of resale price maintenance, a
practice by which manufacturers set a retail price for their product that no
distributor may discount. In 1911 the Supreme Court ruled that Dr. Miles
Medical Company, which manufactured a patent medicine, could not
enter into contracts with its wholesale and retail dealers requiring them to
sell the patented elixir for a minimum specified price. Such agreements,
the Court held, were an illegal restraint of trade under the Sherman Act.
Brandeis disagreed and mounted a campaign o persuade Congress to
exempt resale price maintenance contracts from antitrust restrictions. He
argued that uniform retail prices of brand-name products helped protect
small retailers from price-cutting by the chain stores, department stores,
and mail-order houses, and so promoted a competitive economy. Banning
price maintenance would enable big retailers to drive small ones out of
business.1”?

Brandeis explained the benefits of price maintenance using the example
of the Gillette safety razor. If Gillette could fix the retail price of its razor,
no dealer could sell the item at a discount; in this sense, competition
would be reduced. But as a result of the fixed price, a great many retailers,
large and small, could sell Gillette razors; in this broader sense, competi-
tion would be enhanced. “Every dealer, every small stationer, every small
druggist, every small hardware man, can be made a purveyor of that

article . . . and you have stimulated, through the fixed price, the little man
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as against the department store, and as against the large unit which may
otherwise monopolize that trade.”!%

For those concerned solely with consumer prices, price competition is
more desirable than preserving a competitive economy in Brandeis’ sense
of a decentralized economy of many small producers. But for Brandeis,
consumer prices were not everything. Consumers who thought so were
hopelessly short-sighted. Instead of chasing after small discounts offered
by price cutters, consumers would do better to buy through consumer
cooperatives, to “look with suspicion upon every advertised article,” and
to “start a buyers’ strike at any rise in price of any staple article of
common consumption.” The unorganized consumer, concerned only
with price, was “servile, self-indulgent, indolent, ignorant,” and foolishly
played into the hands of monopoly. “Thoughtless or weak, he yields to
the temptation of trifling immediate gain, and, selling his birthright for a
mess of pottage, becomes himself an instrument of monopoly.”?

In any event, price maintenance raised issues more important even than
consumer welfare rightly understood. For according to Brandeis, the
ability of manufacturers to set uniform prices made possible the decen-
tralized economy of small, independent producers essential to democracy
itself. “[T]he prohibition of price-maintenance imposes upon the small
and independent producers a serious handicap,” wrote Brandeis in a
widely publicized article called “Cut-Throat Prices: The Competition
That Kills.” Prevented from setting prices through contracts with dis-
tributors, manufactures would be apt to combine with chains, cutting out
small retailers. “The process of exterminating the small independent
retailer already hard pressed by capitalistic combinations—the mail-order
houses, existing chains of stores and the large department stores—would
be greatly accelerated by such a movement. Already the displacement of
the small independent business man by the huge corporation with its
myriad of employees, its absentee ownership and its financier control
presents a grave danger to democracy.”

Brandeis’ campaign to exempt price maintenance agreements from
antitrust law did not succeed, although Congress eventually enacted such
legislation in the Miller-Tydings Fair Trade Act of 1937. The culmination
of the Progressive era’s antitrust movement came in 1914, with passage of
the Clayton Act, which tightened restrictions on uncompetitive practices,
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and the establishment of the Federal Trade Commission, an administra-
tive agency charged with investigating and regulating “unfair methods of
competition.” After 1914, antitrust sentiment waned. From World War ]
until the late New Deal, enforcement was less than vigorous, and hostility
to big business figured less prominently in political debate. Massive merg-
ers of the late 1920s increased the trend toward consolidation but did not
provoke the popular protest of earlier years. The onset of the Depression
brought some calls for antitrust action, but the New Deal at first sus-
pended the antitrust laws to experiment with the government-backed
cartels and price codes of the National Recovery Administration.'”

The late 1930s brought a dramatic revival of antitrust sentiment and
activism. Prompted partly by the failure of the NRA and partly by the
recession of 1937, Franklin Roosevelt asked Congress in 1938 to increase
funding for antitrust enforcement and to appropriate $500,000 for a
comprehensive study of the concentration of economic power in Ameri-
can industry. In the message accompanying these requests, Roosevelt
drew on both the civic and the consumer welfare strands of argument
against monopoly. Invoking the civic objection, he declared that “the
liberty of a democracy is not safe if the people tolerate the growth of
private power to a point where it becomes stronger than their democratic
state itself.” At the same time, he voiced concern for the effects of monop-

oly on employment, distributive justice, and “the buying power of the

nation as a whole.”?

In the same year, Roosevelt appointed Thurman Arnold, a Yale law
professor, to head the Antitrust Division of the Justice Department.
Arnold seemed to some an unlikely choice for the post, since he had
written with some sarcasm of the antitrust movement. In The Folklore of
Capitalism, a book published in the year before his appointment, Arnold
described the antitrust laws as empty rituals, “great moral gestures” that
absorbed the energy of reformers but did little to slow the trend toward
bigness. He ridiculed the notion that it was possible to reverse the age of
organization and return to a decentralized economy of small units: “Men
like Senator Borah founded political careers on the continuance of such
crusades, which were entirely futile but enormously picturesque.” Mean-
while, “by virtue of the very crusade against them, the great corporations
grew bigger and bigger, and more and more respectable.” Despite his
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provocative writings, Arnold was confirmed by the Senate, although
Senator Borah advised him at his nomination hearing “to revise that
chapter on trusts.”!!

Notwithstanding Arnold’s disdain for crusades against bigness, his
tenure proved to be the most vigorous period of antitrust enforcement in
the nation’s history. Under Theodore Roosevelt, the celebrated “trust-
buster,” the Antitrust Division of the Justice Department had “sallied out
against the combined might of the great corporations with a staff of five
lawyers and four stenographers.” Largely dormant through the 1920s
and early 1930s, the Antitrust Division was a mere “corporal’s guard”
when Arnold took office. During his first year he increased the number of
lawyers from 58 to more than 100 and substantially increased the number
of antitrust cases. From the adoption of the Sherman Act to 1938, the
government filed an average of nine antitrust prosecutions per year; in
1940 alone, Arnold filed eighty-five. Among his cases were highly publi-
cized actions against the dairy industry, the building and construction
industry, the motion picture industry, the American Medical Association,
tire manufacturers, and the fertilizer, petroleum, newsprint, billboard,
typewriter, and transportation industries. By the time he left the Justice
Department in 1943, Arnold “had filed (and won) more antitrust cases
than the Justice Department had initiated in its entire previous history.” 114

On the surface, Arnold’s unprecedented success 1n antitrust enforce-
ment might seem strangely at odds with his well-known antipathy toward
the movement to curb “the curse of bigness.” Upon closer inspection,
however, the apparent inconsistency dissolves. For Arnold’s great revival
of antitrust law was a revival with a difference. Unlike antimonopolists in
the tradition of Brandeis, Arnold sought not to decentralize the economy
for the sake of self-government but to regulate the economy for the sake
of lower consumer prices. For Arnold, the purpose of antitrust law was to
promote economic efficiency, not to combat the concentration of power
as such. Arnold’s revival of antitrust thus marked a shift in the aim of
antitrust and in the political theory underlying it. For Brandeis, antitrust
was an expression of the political economy of citizenship, concerned with
preserving an economy of small, independent producers. For Arnold,
antitrust had nothing to do with the producer ethic of the republican
tradition; its purpose was to serve the welfare of consumers.'?
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Arnold was explicit about this shift of purpose. In the past, he wrote,
most assumed that the antitrust laws were “designed to eliminate the evil
of bigness. What ought to be emphasized is not the evils of size but the
evils of industries which are not efficient or do not pass efficiency on to
consumers. If the antitrust laws are simply an expression of a religion
which condemns largeness as economic sin they will be regarded as an
anachronism in a machine age. If, however, they are directed at making
distribution more efficient, they will begin to make sense.”"¢

For forty years, Amold observed, Americans had debated whether big
organizations were good things or bad things. But “[tJhat debate is like
arguing whether tall buildings are better than low ones, or big pieces of
coal better than small ones.” Such questions had no meaning except in
relation to some purpose, and according to Arnold, the only purpose of
economic organization was the efficient production and distribution of
goods. The republican tradition had attributed to economics a broader
moral and political purpose, and the early advocates of antitrust, true to
this tradition, had assessed economic arrangements for their tendency to
form citizens capable of self-government. Arnold dismissed this “old
religion” as a sentimental notion out of place in an age of mass produc-
tion. He was the first major antitrust advocate to reject altogether the civic
argument for antitrust and to insist exclusively on the consumerist one:
“there is only one sensible test which we can apply to the privilege of
[large] organization, and that is this: Does it increase the efficiency of
production or distribution and pass the savings on to consumers?”'"”

Once considerations of citizenship were left behind, concentrated
power was no longer objectionable as such, apart from its effect on
consumer welfare. “[Clonsumers never can be convinced that size in
itself is an evil. They know that the automobile they ride in could not be
produced except by a large organization. They remember the time when
glasses and dishes and hammers and all the things that are now sold at
the ten-cent store at low prices were luxuries. They know that this
efficiency in distribution could not have been accomplished without mass
production and mass distribution. Consumers are unwilling to lose the
advantages of a machine age because of sentimental attachment to the
ideal of little business.” Americans should be enlisted to support antitrust
enforcement, Arnold insisted, not out of hatred of big business but out
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of interest in “the price of pork chops, bread, spectacles, drugs, and
plumbing.” 18

Arnold revived and transformed antitrust at the very time the anti—
chain store movement, its onetime political and ideological companion,
was fading into oblivion. In Arnold’s hands, antitrust won its place as an
established legal and political institution by renouncing the small-pro-
ducer ethic that had called it forth and promising instead to reduce “the
price of pork chops.” But beyond securing the place of antitrust in
American politics and law, the shift from the civic to the consumerist ethic
contained a larger significance. Though not apparent at the time, it
intimated a broader change in the way Americans would think about
economics and politics through the rest of the century.

Unlike republican political economy, which seeks to form in citizens the
habits and dispositions that equip them for self-government, a political
economy premised on consumer welfare takes people’s preferences as
they come; it abandons the formative ambition of the republican tradition
and secks economic arrangements that enable people to satisfy their
preferences as fully and fairly as possible. Arnold’s antitrust took up this
new stance. Concerned as it was with the welfare of consumers, it shed the
old formative ambition and attended instead to productivity and prices.
Tn the passage from Brandeis’ vision of antitrust to Arnold’s can be
glimpsed America’s passage from the political economy of citizenship to
a political economy of growth and distributive justice, from a republican
public philosophy to the version of Jiberalism that informs the procedural
republic.

Notwithstanding the growing prominence of consumer-based argu-
ments for antitrust, the civic argument did not die out all at once or
altogether. The political economy of citizenship would continue to find
voice in antitrust debates, but after the 1940s and 1950s it increasingly
became a minor voice, a residual expression. In a 1945 case declaring
illegal Alcoa’s monopoly-in the aluminum industry, Judge Learned Hand
recalled the formative aims of the early antitrust laws: It is possible,
because of its indirect social or moral effect, to prefer a system of small
producers, each dependent for his success upon his own skill and charac-
ter, to one in which the great mass of those engaged must accept the
direction of a few.” Hand observed that, beyond the economic reasons for
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forbidding monopoly, “there are others, based upon the belief that great

_industrial consolidations are inherently undesirable, regardless of their

economic results.” Among the purposes of the Sherman Act, he wrote,
«was a desire to put an end to great aggregations of capital because of the
helplessness of the individual before them.”"*?

Tn 1950 Senator Estes Kefauver, sponsor of a law to tighten restrictions
on mergers and acquisitions, argued that economic concentration disem-
powered citizens by depriving them of control over their economic and
political destiny. “Local economic independence cannot be preserved in
the face of consolidations such as we have had during the past few years.
The control of American business is steadily being transferred, [am sorry
to have to say, from local communities to a few large cities in which
central managers decide the policies and the fate of the far-flung enter-
prises they control. Millions of people depend helplessly on their judg-
ment. Through monopolistic mergers the people are losing power to
direct their own economic welfare. When they lose the power to direct
their economic welfare they also lose the means to direct their political
future.”#

Two years later, when the Senate debated legislation to protect resale
price maintenance, or “fair trade laws,” from judicial invalidation, Sena-
tor Hubert Humphrey offered one of the last sustained statements of the
civic argument for a decentralized economy. Humphrey began by denying
that such laws led to higher consumer prices. But even if they did, he
argued, they would be justified for the sake of preserving the small,
independent producers on whom American democracy depended: “We
are not necessarily talking about whether some penny-pinching person is
going to be able to save half a cent on a loaf of bread. We are talking about
the kind of America we want. Do we want an America where, on the
highways and byways, all we have is catalog houses? Do we want an
America where the economic market place is filled with a few Frankenste-
ins and giants? Or do we want an America where there are thousands
upon thousands of small entrepreneurs, independent businessmen, and
landholders who can stand on their own feet and talk back to their
Government or to anyone else.” The family-size farm, like the family
pharmacy and hardware store, was important to preserve, not because it
was more economical than the large corporation, but because it “pro-
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duces good citizens, and good citizens are the only hope of freedom and
democracy. So we pay a price for it. ] am willing to pay that price.”

For a time, the civic strand of argument found continued expression in
the courts. In 1962 the Supreme Court cited Kefauver’s argument on
behalf of small business and local control of industry in preventing the
merger of two shoe companies. Chief Justice Earl Warren, writing for the
Court, conceded that antitrust law protects “competition, not competi-
tors.” “But we cannot fail to recognize Congress’ desire to promote
competition through the protection of viable, small, locally owned busi-
nesses,” he added. “Congress appreciated that occasional higher costs
and prices might result from the maintenance of fragmented industries
and markets. It resolved these competing considerations in favor of decen-
tralization.” 122

A few years later the Court blocked the merger of two Los Angeles
grocery chains on similar grounds, despite the fact that their combined
market share was only 7.5 percent.’ And in a 1973 case challenging an
acquisition in the brewing industry, Justice William O. Douglas invoked
Brandeis’ civic argument against concentrated power: “Control of Ameri-
can business is being transferred from local communities to distant cities
where men on the 54th floor with only balance sheets and profit and loss
statements before them decide the fate of communities with which they
have little or no relationship.” Douglas offered as an example the case of
Goldendale, a once-thriving community in his home state of Washington.
'Soon after an out-of-state giant bought a locally owned sawmill, “audi-
tors in faraway New York City, who never knew the glories of Golden-
dale, decided to close the local mill and truck all the logs to Yakima.
Goldendale became greatly crippled.” Douglas cited the fate of Golden-
dale as “Exhibit A to the Brandeis concern” with the disempowering
effects of monopoly on local communities. “A nation of clerks is ana-
thema to the American antitrust dream.”!2*

But these statements of the civic case for antitrust were increasingly the
exception. By the 1970s and 1980s, the “antitrust dream” of a decentral-
ized economy sustaining self-governing communities had given way to the
more mundane mission of maximizing consumer welfare. The leading
modern treatise of antitrust law, published in 1978, states that despite
occasional judicial suggestions to the contrary, the courts have given
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economic efficiency priority over such “populist” goals as decentralizing
the economy. “Size alone is no offense.” There is “little if anything in the
cases that suggests the courts have in fact been willing to pursue populist
goals at the expense of competition and efficiency.”®

For those who would look to antitrust as a promising vehicle for the
political economy of citizenship in our time, the authors of the treatise
offer a sobering suggestion to the contrary. It is now difficult to imagine a
thoroughgoing reversal of the trend roward industrial concentration un-
der way for at least a century. Under the circumstances, the “undeviating
pursuit of wealth dispersion and small size at the expense of efficiency
would be so unacceptably costly that it is out of the question.” We are by
now too enamored of the fruits of consumption, too far down the path of
economic concentration to speak realistically of restoring an economy
sufficiently dispersed to vindicate the civic ideals for which Brandeis
spoke. As a practical matter, “antitrust policy is simply not going to
sacrifice consumer welfare to the point of guaranteeing a very large
number of producers in every market.” Given that fact, it is doubtful that
any tinkering around the edges could have sufficient effect on the struc-
ture of the economy to realize any meaningful gains to self-government.
Given the distance we have traveled, any “plausibly acceptable interfer-
ence” with existing market structures would be quite modest and “un-
likely to increase power dispersion very much or to affect political life in
any noticeable way. The arbitrary preservation of a few firms here or
there cannot contribute significantly to the dispersion of power or to the
protection of political democracy.”!*¢

Some such realization may underlie the fact that by the 1970s conser-
vatives and liberals, despite their differences, shared the premise that the
main purpose of antitrust policy was to promote the welfare of consum-
ers. Robert H. Bork, a conservative legal scholar later nominated by
Ronald Reagan to the Supreme Court and defeated by the Senate, wrote
in 1978 that “the only legitimate goal of American antitrust law is the
maximization of consumer welfare,” not the “survival or comfort of
small business.” Bork deemed the political purpose of antitrust cspoused
by Brandcis and a few misguided judges “a jumble of half-digested no-
tions and mythologies,” unfounded in the law and dubious on their
merits. “There is no persuasive evidence that a middle-level corporate
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executive is socially or politically a less desirable creature than he would
be if he ran his own business.” According to Bork, concern with local
control and the protection of small business is an “ancient and disreputa-
ble” theory of antitrust whose enforcement would exact high costs in
economic efficiency and consumer welfare.'” '

But the focus on consumerist arguments was not restricted to conserva-
tives such as Bork. It was also found among liberal reformers such as
Ralph Nader, who favored a more activist antitrust policy. Although
Nader and his followers did not disparage, as did Bork, the civic tradition
of antitrust, they too rested their arguments on considerations of con-
sumer welfare. A progressive in the pro-consumer tradition of Weyl and
Arnold, Nader’s concern was with “citizen-consumers,” not citizen-pro-
ducers. According to Nader, the “modern relevance” of traditional anti-
trust wisdom lay in its consequences for “the prices people pay for their
bread, gasoline, auto parts, prescription drugs, and houses.” Mark Green,
another consumer advocate, wrote that, properly focused on “pocket-
book losses by consumers,” the antitrust issue “becomes radically mod-
ern: Can a competitive marketplace give consumers their money’s
worth?” Although some may emphasize the social and political costs of
corporate bigness, “the primary assumptions of antitrust enforcement”
should be “efficient production and distribution—not the local farmer,
local druggist, or local grocer.”128

The widespread assumption that antitrust policy should promote con-
sumer welfare did not of course mean the end of political controversy over
antitrust. Most antitrust debate in the 1980s reflected competing concep-
tions of consumer welfare. For conservatives, consumer welfare and
economic efficiency were one and the same; promoting consumer welfare
meant maximizing total economic output, regardless of whether
efficiency gains “trickled down” in the form of lower consumer prices or
simply led to higher corporate profits. As Bork wrote, “consumer welfare
. .. is merely another term for the wealth of the nation. Antitrust thus has
a built-in preference for material prosperity, but it has nothing to say
about the ways prosperity is distributed or used.”!?’

Liberals, on the other hand, were concerned not only with total output
but also with distributive effects and issues of fairness; for them, promot-
ing consumer welfare meant lowering consumer prices and improving
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product quality and safety. These different conceptions of consumer
welfare led conservatives to favor less government intervention in the
market, liberals more.

The Reagan administration, in line with the conservative view, sharply
reduced antitrust enforcement of mergers and takeovers. William Baxter,
the first head of the Reagan administration’s Antitrust Division, declared:
«The only goal of antitrust is economic efficiency.” His successor, Charles
Rule, stated that antitrust law should not insist that efficiency gains be
passed on to consumers, since “jt is not necessarily clear whether the con-
sumer or the producer is more worthy of the surplus.” Increased corporate
profits may, after all, benefit “the proverbial widows and orphans” who
are shareholders of the company. But Rule acknowledged that in the con-
servative conception of consumer welfare, distributive effects were of no
concern anyway; it made no difference whether efficiency gains went to
widows and orphans or to Wall Street tycoons: “The consumer welfare
standard of the antitrust laws . . . looks to the total size of the economic pie
.. not merely to the size of the individual pieces.”'¥
Liberals, including consumer advocates and some Democrats in Con-
gress, replied that antitrust law should be concerned not only with maxi-
mizing total wealth but with preventing unfair transfers of wealth from
consumers to firms with market power. They were concerned not only
with the size of the economic pie but also with the way the pieces were
distributed.’® In some cases monopolies, by limiting output and raising
prices, produce inefficiencies that actually reduce total output. In other
cases they produce efficiency gains that boost corporate profits without
lowering consumer prices. “This leads to “large aggregate economic
growth without commensurate growth in consumer value.”132 Liberals
emphasized this “rransfer cost” of monopoly: “When consumers pay
excessive prices, income from the consuming public is redistributed to the
shareholders of particular corporations.” The conservatives’ claim that
widows and orphans and other ordinary Americans may be among the
beneficiaries of higher corporate profits ignores the fact that the vast

majority of corporate stock is actually owned by a tiny fraction of the

wealthiest Americans.'
These competing views of consumer welfare led in the 1980s to a

debate over retail price-fixing that illustrated how radically the terms of
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antitrust debate had changed. The issue of rerail price-fixing, or resale
price maintenance, goes back a long way. When the Supreme Court
ruled in 1911 that Dr. Miles Company could not fix the price at which
retailers sold its popular elixir, Brandeis protested that without price
maintenance, the chains would drive small druggists out of business. In
1937 Congress finally agreed and enacted the Miller-Tydings Fair Trade
Act, which exempted resale price maintenance from antitrust law. In
1952, led by Hubert Humphrey, Congress strengthened the fair trade
act. In 1975 Congress, in a bipartisan flush of pro-consumer sentiment,
repealed it.134

In the 1980s the question of rerail price-fixing arose again, in slightly
different form. At issue was the ability of powerful retailers, such as
department stores, to fix prices by pressuring manufacturers to refuse
brand-name merchandise to discounters who undercut their prices. The
1911 Dr. Miles decision had made price-fixing illegal, but the Reagan
Justice Department refused to enforce it, arguing that businesses should,
for the sake of efficiency, be free to use their market power to negotiate
prices as they please. Democrats in Congress, led by Senator Howard
Metzenbaum of Ohio and Representative Jack Brooks of Texas, dis-
agreed. They wanted the government to crack down on vertical price
fixing, thus lowering prices to consumers. If the economy was to revive
quickly, said Brooks, “it will be because people won’t have to pay the
Bloomingdale’s price for a product.”' For Progressives of old, the chains
had been the villains, cut-throat competitors whose discounts would
destroy the small, independent druggists and grocers and small business-
men on whom democracy depended. For modern liberals, the discounters
had become the heroes, whose low prices enabled consumers to avoid
paying the Bloomingdale’s price.

Had the protagonists paused to reflect on the origins of the policies they
defended, they might have been puzzled by the company they were
keeping. The shifting terms of political discourse over the course of the
century had made for strange ideological bedfellows. In the name of
economic efficiency and deference to the market, the Reagan conserva-
tives defended a policy once championed by Brandeis and Hubert Hum-
phrey, progressive advocates of small producers and the civic case for
antitrust. In the name of lower consumer prices, liberals and consumer
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groups defended the discounting chain stores once despised by progres-
sives as destructive of a decentralized economy of independent producers.
That the paradox was scarcely noticed may be a measure of the passing of
the public philosophy that gave antitrust its first occasion.




Liberalism and the Keynesian Revolution

So familiar are the terms of our economic debates—about prosperity
and fairness, employment and inflation, taxes and spending, budget
deficits and interest rates—that they seem natural, even timeless. If
economic policy is not about the size and distribution of national
wealth, what else could it be about? But looking back across the century,
it is striking to recall how novel are the economic questions that com-
mand our attention. The economic arguments of our day bear little
resemblance to the issues that divided Theodore Roosevelt and Wood-
row Wilson, Herbert Croly and Louis D. Brandeis. They were concerned
with the structure of the economy and debated how to preserve demo-
cratic government in the face of concentrated economic power. We are
concerned with the overall level of economic output and debate how to
promote economic growth while assuring broad access to the fruits of
prosperiry.

In retrospect, it is possible to identify the moment when our economic
questions displaced theirs. As the case of antitrust suggests, the late 1930s
brought the beginning of a shift in the terms of economic debate, from
considerations of self-government to considerations of consumer welfare.
At about the same time, national economic policy as a whole underwent
a similar transformation. Beginning in the late New Deal and culminating
in the early 1960, the political economy of growth and distributive justice
displaced the political economy of citizenship.
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Competing Visions of New Deal Reform

As the New Deal began, political debate continued to reflect the alterna-
tives defined in the Progressive era. When Franklin Roosevelt took office
in the midst of the Depression, two traditions of reform offered competing
approaches to economic recovery. One group of reformers, heirs to the
New Freedom and the philosophy of Brandeis, sought to decentralize the
economy through antitrust and other measures aimed at restoring compe-
tition. Another group, indebted to the New Nationalism, sought to ra-
ionalize the economy through national economic planning. They argued
that concentrated power was an inevitable feature of a modern economy;
what was needed was systematic planning and rational control of the
industrial system. Among the planners, there was much disagreement
about who should do the planning. Industrialists favored a kind of busi-
ness commonwealth scheme by which self-governing trade associations
would regulate output and prices, as during World War L. Others, such as
New Deal economist Rexford G. Tugwell, wanted government or other
public agencies, not business, to do the planning.!

Despite their differences, both the planners and the antitrusters as-
sumed that overcoming the Depression required a change in the structure
of industrial capitalism. They also agreed that the concentration of power
in the economy, left to its own devices, posed a threat to democratic
government. Like Croly and Brandeis before them, they differed on how
best to preserve democracy in the face of economic power—whether to
form a rival concentration of power in the national government, or to
decentralize economic power in hopes of making it accountable to local
political units.

These competing approaches persisted, unresolved, through much of
the New Deal. In different policies and different moods, Roosevelt experi-
mented with both, never fully embracing or rejecting either. In the end,
however, neither the planners nor the antitrusters prevailed. Recovery,
when it came, was due not to structural reform but to massive govern-
ment spending. World War II supplied the occasion for the spending,
Keynesian economics the rationale. But Keynesian fiscal policy had a
political appeal that appeared even before the war demonstrated its

economic success. For unlike the various proposals for structural reform,
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Keynesian economics offered a way for government to control the econ-
omy without having to choose among controversial conceptions of the
good society. Where earlier reformers had sought economic arrangements
that would cultivate citizens of a certain kind, Keynesians undertook no
formative mission; they proposed simply to accept existing consumer
preferences and to regulate the economy by manipulating aggregate de-
mand.

The political appeal of Keynesian fiscal policy can best be understood
against the background of conflicting visions of reform that struggled for
preeminence within the early New Deal. At first it seemed the planners
would prevail. “More and more the movement of things in 1933 favored
those who contended that industrial growth had produced an organic
economy requiring national control.” The administration’s first major
reform measure asserted federal planning authority over agriculture. The
Agricultural Adjustment Administration (AAA), established in 1933, su-
pervised prices and production levels of basic commodities. In hopes of
boosting farm prices and stabilizing the agricultural economy, the AAA
subsidized farmers for reducing production. When the program began, the
government ordered cotton farmers to plow under a quarter of their crop
and pig farmers to destroy 6 million pigs—measures that brought uncom-
prehending protest from a nation suffering hunger and privation. Other
measures provided credit to farmers and brought electrical power to rural
areas. Although parts of the AAA were invalidated by the Supreme Court,
the federal government’s role in the agricultural economy, through price
supports, credit programs, and other policies, would continue.”

Roosevelt’s second major initiative extended the planning philosophy
to the industrial economy. In 1933 Congress passed the National Indus-
trial Recovery Act, an attempt to reorganize American industry through a
new system of cooperation among business, labor, and government.
Roosevelt hailed it as “the most important and far-reaching legislation
ever enacted by the American Congress.” The act established the National
Recovery Administration (NRA) to oversee the cooperative scheme, and
the Public Works Administration (PWA) to spend $3.3 billion on public
works.?

The NRA’s planning mission was to negotiate two sets of agreements
with the nation’s major industries. One set of agreements would commit
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employers to minimum wages, maximum hours, collective bargaining,
and the abolition of child labor, thus reducing unemployment, improving
working conditions, and increasing purchasing power. At the same time,
the NRA suspended the antitrust laws to enable industry groups to
negotiate agreements setting minimum prices for their products and in
some cases restricting output. These price codes, set by trade associations
with government supervision, would, at least in theory, save responsible
employers from being undercut by greedy competitors who refused to pay
their workers a decent wage.*

When piecemeal, industry-by-industry negotiations proved inadequate
to the task of prompting recovery, the flamboyant head of the NRA, the
retired general Hugh S. Johnson, launched a nationwide campaign to
pledge all employers toa blanket agreement to uphold NRA standards on
wages and hours. Employers who took the pledge could display the
NRA’s “Blue Eagle” insignia in their windows and on their products.
Consumers were urged to sign a pledge of their own promising to buy
only from Blue Eagle merchants. Unable to mandate compliance, Johnson
sought to enlist public support for NRA codes by inspiring among Ameri-
cans the same patriotic fervor called forth in times of war. Noting that the
Depression had brought more suffering to more Americans than the
Great War, Johnson launched a mass movement drawing “on the power
and the willingness of the American people to act together as one person
in an hour of great danger.”

The high point of the campaign was a massive Blue Eagle parade in
New York City in September 1933. “In the greatest march in the city’s
history,” writes Arthur Schlesinger, Jr., “a quarter of a million men and
women streamed down Fifth Avenue, while a million and a half more
lined the streets, watching and cheering.” Night fell, but “[s]till the
marchers came—CCC boys in olive drab; life insurance men and tele-
phone linemen; stock brokers and chorus girls; brewers walking under red
flares and bands playing ‘Happy Days Are Here Again.” On it went till
midnight in a pandemonium of ticker tape, enthusiasm, and fellowship.
The flight of the Blue Eagle had reached its zenith.”¢

But the cheers did not last. By 1934 public criticism of the NRA was
mounting. Business disliked the requirements for collective bargaining,
consumers were angry over price increases, and labor complained that the




The Political Economy of Citizenship - 254

NRA was overly sympathetic to business. The code authorities that set
price and production agreements, intended to represent labor and the
public, were dominated in practice by well-organized trade associations.
NRA labor standards were commonly violated, and enforcement was
weak. Critics objected that the NRA amounted to government-sanc-
tioned price-fixing by big business. A review board chaired by the lawyer
Clarence Darrow concluded, much to the fury of General Johnson, that
the NRA was an instrument of monopoly. Beset by criticism, Johnson
himself became increasingly erratic and was finally eased out by
Roosevelt. But by now public enthusiasm for the NRA had waned, and
new leadership could do little to improve its fortunes. In the Schechter
decision of 1935, the Supreme Court put an end to the NRA, ruling
unconstitutional its broad delegation of code-making authority.
Roosevelt criticized the Court in public but privately expressed a sense of
relief. “It has been an awful headache,” he conceded to an associate.”

With the demise of the NRA, the New Deal entered a new phase, in
which the planning impulse faded and the decentralizing strand of reform
assumed greater prominence. “The early New Deal had accepted the
concentration of economic power as the central and irreversible trend of
the American economy and had proposed the concentration of political
power as the answer.” As Tugwell, a leading planner, had declared, “The
old sentiment of fear of big business has become unnecessary. ... We have
turned our backs on competition and have chosen control.” The “Second
New Deal,” as some called the post-NRA period, gave greater voice to
those who retained the old fear of big business and also mistrusted
government planning.®

Of early New Deal measures, only securities industry reform and the
Tennessee Valley Authority (TVA) had reflected the philosophy of the
decentralizers. The Securities and Exchange Commission, established in
1934, was not a planning body but a regulatory agency charged with
preventing Wall Street abuses and promoting fair competition in the
securities market. The TVA, a 1933 program to bring cheap power and
flood control to rural areas, did involve government planning. But from
the standpoint of the decentralizers, it also represented an experiment in
decentralized administration and regional development and a way of
encouraging small, integrated communities in which workers might re-
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main attached to the land while also gaining access to electricity, trans-
portation, and modern technology.’

A leading figure of the later New Deal was Felix Frankfurter, Harvard
law professor, Brandeis disciple, and FDR confidant. Frankfurter, whose
views reflected the progressivism of Wilson and Brandeis, “believed in a
world of small business, economic independence, and government action
to restore and preserve free competition.” In the aftermath of the
Schechter decision, Frankfurter, along with the many students and prote-
ges he had placed in the administration, gained greater influence. He
argued that business-government cooperation had failed and urged
Roosevelt to speak out against big business, to invigorate antitrust, and to
tax large corporations.’

One expression of the new antitrust emphasis was Roosevelt’s pro-
posal, in 1935, to break up the great utility holding companies that
enabled a small group of powerful investors to control local power
companies. In his message to Congress urging passage of the holding-
company bill, Roosevelt echoed the Brandeisian charge that big business
threatens democracy. The holding companies deprived local communities
of control over their public utilities, he argued, and gave “tyrannical
power” to a favored few. “It is time to make an effort to reverse that
process of the concentration of power which has made most American
citizens, once traditionally independent owners of their own businesses,
helplessly dependent for their daily bread upon the favor of a very few,
who, by devices such as holding companies, have taken for themselves
unwarranted economic power. I am against private socialism of concen-
trated private power as thoroughly as I am against governmental social-
ism. The one is equally as dangerous as the other.” Though weakened
somewhat by intense industry lobbying, the Public Utility Holding Com-

pany Act represented a victory for the opponents of economic concentra-

tion.!!
Another attack on concentrated power and wealth was contained in

Roosevelt’s 1935 tax message to Congress, which called for increased
inheritance and gift taxes, higher income taxes for the wealthy, and a
graduated corporate income tax that would increase with the size of the
business. To some extent, these proposals responded to growing support
for Senator Hucy Long’s “Share the Wealth” campaign and invoked
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considerations of distributive justice. Roosevelt’s message referred, fo_r
example, to “social unrest and a deepening sense of unfairness” in Ameri-
can life and stressed the need for a just distribution of the tax burden a{ld
a “fairly distributed national prosperity.” But beyond the issue of dis-
tributive justice, Roosevelt also emphasized the civic consequences of
concentrated power and wealth: “Great accumulations of Wealt.h .
amount to the perpetuation of great and undesirable concentration of
control in a relatively few individuals over the employment and welfare of
many, many others.” As the founders rejected inherited political power,
Americans now rejected inherited economic power." N
Roosevelt’s tax proposals provoked a torrent of business opposition,
which succeeded in weakening the bill that finally emerged from Con-
gress. In the end, the Revenue Act of 1935 did little to redistribute wealth
or to stem the tide of bigness. Roosevelt’s attempt the following year to
tax undistributed corporate profits brought a similar struggle and only
modest results. Although the tax battles of 1935 and 1936 represent.ec.i a
new commitment to oppose bigness in the name of small competitive
enterprise, they did little if anything to decentralize the economy.”
Still, FDR entered the 1936 campaign in full voice against big bgsmess
and concentrated power. Accepting renomination by the Democratic con-
vention, he attacked the “economic royalists” who were using their vast
power to undermine American democracy. The American Revolution ha'd
overthrown political tyranny and won for each citizen “the right with his
neighbors to make and order his own destiny through his own Govern-
ment.” But the modern age of machinery and railroads, of steam and elec-
tricity, of mass production and mass distribution, had enabled new tyrants
to build kingdoms “upon concentration of control over material things.”
And before long, “the privileged princes of these new economic dynasties,
thirsting for power, reached out for control over Government itself.”
The “new industrial dictatorship” deprived the people of contrgl over
the hours they worked, the wages they received, and the conditlonslof
their labor. For those who tilled the soil, the “small measure of their gains
was decreed by men in distant cities.” Monopoly destroyed opportunity,
and “individual initiative was crushed in the cogs of a great machme."’
Political equality was rendered “meaningless in the face of economic
inequality. A small group had concentrated into their own hands an
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almost complete control over other people’s property, other people’s
money, other people’s labor—other people’s lives.” The New Deal took
as its mandate to redeem American democracy from the despotism of
economic power.”

FDR won reelection in a landslide in 1936, only to confront, in the first
year of his second term, a new and severe economic downturn. The reces-
sion of 1937 began with the sharpest decline of industrial production on
record, followed by a steep drop in the stock marker. The administration,
confident that recovery was under way, suddenly faced a new crisis.
Roosevelt had inherited the first depression; now he had one of his own. As
he groped to respond, the same bewildering array of alternatives presented
themselves. “Should industry be atomized and concentrated economic
power dispersed? Should it be organized and rationalized so that the busi-
nessmen themselves might engage in economic planning? Or would it be
necessary to transfer economic power to the state or to non-business
groups? And did any of these alternatives offer a real solution?”¢

Among the various schools of reform, the antimonopolists offered the
most influential diagnosis. The new recession proved that big business,
left to its own devices, would restrict output and impose artificially high
«administered prices” on consumers, thus diminishing purchasing power.
Some alleged that the corporate world had intentionally brought on the
recession to sabotage the New Deal. Only a vigorous campaign of trust-
busting and regulation, it followed, could restore the economy to health.
«“Thus, on the surface at least, the most powerful impulse within the New
Deal beginning early in 1938 was the revival of the old crusade against
‘monopoly.” Rhetorical assaults on economic concentration echoed
throughout the administration as New Dealers tried to forge an explana- -
tion for the setbacks of the year before.”"

In a 1938 message to Congress, Roosevelt sounded traditional antimo-
nopoly themes in asking for increased spending on antitrust enforcement
and for a comprehensive study of the concentration of economic power in
American industry. “[T]he liberty of a democracy is not safe,” he de-
clared, “if the people tolerate the growth of private power to a point
where it becomes stronger than their democratic state itself.” At about the
same time, Roosevelt appointed Thurman Arnold to head the Antitrust
Division of the Justice Department, where he invigorated enforcement. '
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But events belied the seeming triumph of Brandeisian reform. As we
have seen, Arnold’s antitrust enforcement, vigorous though it was, aimed
at lowering consumer prices, not at decentralizing the economy or reduc-
ing the political power of big business. “His success in using the antitrust
laws to police rather than forestall ‘bigness’ was a serious, perhaps final,
blow to the old concept of those laws as the route to genuine decentrali-
zation.” Nor did antitrust prove an effective means of promoting recov-
ery. “[A]s a means of stimulating economic expansion, Arnold’s antitrust
campaign could only be adjudged a failure. Even if it had not been
derailed by the war, it was too cumbersome, too rigid, and too slow.”"”

The massive study of monopoly urged by Roosevelt also failed to gener-
ate effective policies for restoring a competitive economy of independent
producers. The Temporary National Economic Committee (TNEC), as it
was known, labored for three years, called 655 witnesses, producedeighty
volumes of testimony, published forty-four monographs, butin the end of-
fered lictle in the way of concrete conclusions. For all the ammunition it as-
sembled, commented Time magazine, “the committee rolled a rusty BB
gun into place [and] pinged at the nation’s economic problems.” As Alan
Brinkley writes, “The feeble conclusion of the TNEC inquiry illustrated
the degree to which the antimonopoly enthusiasms of 1938 had faded by
1941. But the character of the inquiry during its three years of striving illus-
trated how the rhetoric of antimonopoly, even at its most intense, had
ceased to reflect any real commitment to decentralization.”

The decentralizers, then, were only the apparent winners of the policy
struggles of the late 1930s. The more lasting triumph belonged to advo-
cates of a different course, a path to recovery that abandoned attempts at
structural reform and focused instead on government spending. The way
to lift the economy from depression, they argued, was to employ the tools
of fiscal policy to promote economic growth by stimulating consumer
demand.

The Spending Solution

Of course, government spending to ease depression was not in itself a new
idea. Many of the programs of the early New Deal involved spending,
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from farm price supports to the Tennessee Valley Authority to the $3.3
billion for public works. But FDR had considered these expenditures as
emergency measures necessary to carry out particular projects, not as a
way of stimulating the economy as a whole. In the case of public works,
for example, he resisted advice to spend more, insisting that the number
of useful public projects was limited. More important, he doubted that
such spending would have any “indirect effects” beyond the construction
jobs actually created. Roosevelt thercfore considered the public works
program a “stop-gap” measure, nota “pump-priming” measure designed
to boost purchasing power and increase aggregate demand.”

Far from being an early apostle of Keynesian economics, Roosevelt
adhered to the conventional wisdom that stressed the importance of
balanced budgets. During the 1932 campaign he denounced Herbert
Hoover for running a deficit and condemned excessive government
spending in words that, decades later, could easily have been mistaken for
those of conservative Republicans such as Barry Goldwater or Ronald
Reagan: “I accuse the present Administration of being the greatest spend-
ing Administration in peace times in all our history. It is an Administra-
tion that has piled bureau on bureau, commission on commission,” all at
the expense of the American taxpayer. “It is committed to the idea that we
ought to center control of everything in Washington as rapidly as possi-
ble—Federal control.” Candidate Roosevelt promised to remedy this
excess by reducing the cost of federal government operations by 25
percent. “I regard reduction in Federal spending as one of the most
important issues of this campaign. In my opinion it is the most direct and
effective contribution that Government can make to business.”*

More than a piece of campaign rhetoric, Roosevelt’s commitment to a
balanced budget persisted as a refrain, unrealized though it was, through-
out much of his presidency. Those among his advisers, such as Marriner
Eccles, who urged spending as a way to economic recovery, found them-
selves “colliding with one of the few economic doctrines which Roosevelt
held in a clear way—that an unbalanced budget was bad.” Nor was
Roosevelt much influenced by the advice of the founder of modern fiscal
policy, John Maynard Keynes. When the celebrated British economist
visited FDR in the White House in 1934, the president seemed more
mystified than impressed. “He left a whole rigamarole of figures,”
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Roosevelt complained to Labor secretary Frances Perkins. “He must be a
mathematician rather than a political economist.” Keynes, for his part,
later told Perkins that he had “supposed the President was more literate,
economically speaking.”?

As late as 1937, Roosevelt sided with those of his advisers, led by
Treasury secretary Henry Morgenthau Jr., who urged spending cuts to
balance the budget. It was not until 1938, after the economic collapse,
that Roosevelt reluctantly adopted a policy of deficit spending designed to
boost the purchasing power of consumers. Acceding to the arguments of
pro-spending advisers such as Eccles and Harry Hopkins, he asked Con-
gress for $4.5 billion in additional appropriations. More significant than
the amount was the new rationale. Roosevelt had presented earlier New
Deal expenditures as temporary measures meeting emergency needs, such
as work relief, until structural reforms produced recovery. Now, for the
first time, he justified spending as itself the instrument of recovery. “We
suffer primarily from a failure of consumer demand because of a lack of
buying power,” Roosevelt said in a fireside chat explaining the new
policy. It was therefore up to government to “create an eConomic upturn”
by making “definite additions to the purchasing power of the Nation.”
Government spending would not only help those who received govern-
ment-funded jobs; it would act “as a trigger to set off private activity,”
thus increasing the national income by far more than the amount of the
expenditure itself.?*

Roosevelt’s turn to spending as an instrument of recovery marked a
break with the assumptions that informed the early New Deal. For five
years the New Deal had sought recovery through various programs
designed to reform the structure of the economy. Now, under the pressure
of a new recession and with few practical alternatives remaining,
Roosevelt reluctantly adopted what amounted to Keynesian fiscal policy.
Despite his break with fiscal orthodoxy, however, he resisted the more
massive spending that full-fledged Keynesianism would have required.
The economy improved somewhat in late 1938, then leveled off in 1939;
about 10 million people remained unemployed, over one-sixth of the
labor force. Full economic recovery, and the ultimate demonstration of
the effects of fiscal stimulus, awaited the far larger government expendi-
tures of World War IL.%

Liberalism and the Keynesian Revolution - 261

In the meantime, Keynes’s teachings acquired increasing influence
among American economists and policymakers. In 1938 a group of
young economists at Harvard and Tufts published a report that summed
up the new wisdom. The gradual economic recovery from 1933 to 1937
was due less to the direct effects of New Deal programs—the temporary
jobs, the farm subsidies, the public projects—than to the broader secon-
dary effects of deficit spending on the economy asa whole. When govern-
ment spending was curtailed in 1937, recession followed. The problem
with the New Deal was simply its failure to spend enough to bring
recovery. The economists urged that government spending no longer be
viewed as a temporary emergency device but as a permanent policy to
compensate as necessary for slack in the private economy. They also
called for measures to redistribute income, through old-age benefits,
subsidies for education and health, and unemployment compensation, to
increase the purchasing power of lower-income families.*

World War I brought a growing consensus that government should
employ fiscal policy to assure full employment during times of peace as
well as war. This conviction was embraced by Democrats and Republi-
cans alike. During the 1944 presidential campaign, the Republican candi-
date Thomas Dewey declared, “We Republicans are agreed that full
employment shall be a first objective of national policy.” He also en-
dorsed government spending as a way of achieving this objective: “If at
any time there are not sufficient jobs in private employment to go around,
then government can and must create additional job opportunities be-
cause there must be jobs for all in this country of ours.” After the war, the
new consensus on using fiscal policy to assure prosperity was embodied in
the Employment Act of 1946, which declared it “the continuing policy
and responsibility of the Federal Government” to “promote maximum
employment, production, and purchasing power.”*

By the end of World War II the central issues of economic policy had little
10 do with the debates that had preoccupied Americans from the Progres-
sive era to the New Deal. The old debates about how to reform industrial
capitalism faded from the scene, and the macroeconomic issues familiar
in our day came to the fore. By 1960 most economists and policymakers
agreed that “the chief economic problem of the country was to achieve
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and maintain high and rapidly rising total output.” Steps to make the
distribution of income more equal were also deemed desirable, but secon-
dary to the aim of full employment and economic growth.”

Debate would continue, of course, about the relative claims of eco-
nomic growth and distributive justice, about trade-offs between inflation
and unemployment, about tax policies and spending priorities. But these
debates reflected the assumption that economic policy is concerned above
all with the size and distribution of national wealth. The old questions
about what economic arrangements are hospitable to self-government
ceased to be the subject of national debate. With the triumph of fiscal
policy, the political economy of citizenship gave way to the political
economy of growth and distributive justice.

Keynesian Economics and the Procedural Republic

More than a matter of economics alone, the advent of the new political
economy marked a decisive moment in the demise of the republican
strand of American politics and the rise of contemporary liberalism.
According to this liberalism, government should be neutral among the
conceptions of the good life, in order to respect persons as free and
independent selves, capable of choosing their ends for themselves. As
Keynesian fiscal policy emerged from the late 1930s to the early 1960s, it
both reflected this liberalism and deepened its hold on American public
life. Although those who practiced Keynesian economics did not defend it
in precisely these terms, the new political economy displayed two features
of the liberalism that defines the procedural republic. First, it offered
policymakers and elected officials a way to “bracket,” or set aside, con-
troversial conceptions of the good life, and so promised a consensus that
programs for structural reform could not offer. Second, by abandoning
the ambition of inculcating certain habits and dispositions, it denied
government a stake in the moral character of its citizens and affirmed the
notion of persons as free and independent selves, capable of choice. The
Keynesian revolution can thus be seen as the counterpart in political
economy of the liberalism that emerged in constitutional law after World
War 11, as the economic expression of the procedural republic.
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Avoiding Political Controversy

The first sense in which Keynesian economics displayed the aspiration to
neutrality characteristic of the procedural republic concerned contending
visions of economic reform. From the late 1930s to the early 1960s,
Keynesian fiscal policy appealed to policymakers as a way of avoiding the
intractable controversies among advocates of various reforms and spokes-
men for various sectors of the economy. This political advantage contrib-
uted to Roosevelt’s decision to adopt the spending policy of 1938. Unlike
competing proposals for structural reform, the spending solution was one
upon which most New Dealers—planners and decentralizers as well as
Keynesians—could agree. Even conservatives regarded deficit spending as
less objectionable than efforts to decentralize the economy or to impose
national economic planning. Because of the conflicting goals that divided
New Deal reformers, which reflected in turn conflicting moral and politi-
cal visions, “policy makers found that it was extremely difficult to reach a
common basis of agreement.” In the face of this disagreement about ends,
“the spending solution became increasingly attractive.”””

Although the New Deal began as an attempt, or series of attempts, to
reform the structure of industrial capitalism, New Dealers failed in the
end, as Ellis Hawley has written, “to arrive at any real consensus about
the origins and nature of economic concentration, the effects of it, or the
methods of dealing with it. In 1939, in fact, they seemed to be even more
divided than they had been in 1933. Perhaps . . . they were wrestling with
a problem for which there was no real solution.” In response to this
predicament, the Roosevelt administration, beset by conflicting ideologies
and divergent goals, opted for a solution that was neutral with respect to
those controversies. “It shied away from drastic institutional reform and
came to rely primarily on the spending solution.”*

The hope of avoiding long-standing political controversies also contrib-
uted to the appeal of Keynesianism in the postwar years. The planning ef-
forts undertaken during World War II diminished Americans’ confidence
in the ability of the state to manage the economy directly. Meanwhile, the
wartime expansion proved the powerful effect of massive fiscal stimulus.
«The route to full employment, the war seemed to demonstrate, was not
state management of capitalist institutions, but fiscal policies that would
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promote consumption and thus stimulate economic growth.” As Brinkley
observes, Keynesian economics offered a way to “manage the economy
without managing the institutions of the economy.” Growth did not re-
quire government intervention in the management ofindustry, only the in-
direct manipulation of the economy through the use of fiscal and monetary
policy. “Such measures were not (as some liberals had once believed) sim-
ply temporary stopgaps, keeping things going until some more basic solu-
tion could be found; they were themselves the solution.™’

For those postwar liberals who called themselves New Dealers, it was
this procedural liberalism of the late 1930s and the 1940s, not the reform
ideologies of the early New Deal, that they appropriated and affirmed.
“They largely ignored the New Deal’s abortive experiments in economic
planning, its failed efforts to create harmonious associational arrange-

ments, its vigorous if short-lived antimonopoly and regulatory crusades,

its open skepticism toward capitalism and its captains, its overt celebra-
tion of the state.” Instead, “postwar liberals celebrated the New Deal for
having discovered solutions to the problems of capitalism that required
1o alteration in the structure of capitalism; for having defined a role for
the state that did not intrude it too far into the economy.”? The late New
Deal sought to avoid rather than embrace controversial conceptions of
political and economic reform, and it was this strategy of avoidance that
came to define the procedural republic.

The postwar emphasis on economic growth and full employment not
only enabled New Deal reformers to agree among themselves; it also
provided a basis for agreement between liberals and conservatives. “Full
employment became the flag around which every one could rally. This
permitted the subordination of other more controversial and divisive
goals and policies.” The agreement among postwar liberals and conserva-
tives on the goal of full employment helped elevate fiscal policy as the
agreed-upon means. “Fiscal policy promised to be fairly efficient in
achieving the full employment goal while being, at least in some variants,
neutral with respect to more divisive goals,” according to Herbert Stein,
an economist who later served as chairman of the Council of Economic
Advisors under Richard Nixon. “One could be for active use of fiscal
policy to promote high employment without being pro-business or anti-
business, or pro-planning or anti-planning. Disputes over these other
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issues could continue, and did, but no one had to, or could afford to, let
his insistence on these other positions stand in the way of supporting a
more or less neutral policy for full employment.”3

The Keynesian revolution came to fruition with the tax cut recom-
mended by President John F. Kennedy in 1962, finally enacted in 1964.
Kennedy entered the White House a believer in balanced budgets, but the
slow pace of economic recovery during his first year, together with the
influence of his Keynesian advisers, soon persuaded him of the need to
stimulate the economy. Many in the administration, including Kennedy
himself, would have preferred to provide fiscal stimulus through increased
government spending, in order to boost the economy while at the same
time meeting pressing public needs. But conservatives and businessmen,
still devoted to budget-balancing, opposed new spending. Mindful of the
political climate, Kennedy opted for a tax cut instead. The conservatives,
who liked tax reduction even more than they liked balanced budgets,
offered little opposition.*

The tax cut led to an economic expansion that lasted for the rest of the
decade and came to be regarded as a textbook case of successful Keynes-
jan fiscal management. But beyond its economic success, the Kennedy tax
cut symbolized the political appeal of modern fiscal policy, in particular
its neutrality with respect to competing political ends. “In the calm which
has followed a new national consensus,” an economist wrote in 1966, “it
is possible to see at last that Keynesian economics is not conservative,
liberal, or radical. The techniques of economic stimulation and stabiliza-
tion are simply neutral administrative tools capable of distributing na-
rional income either more or less equitably . . . and increasing or
decreasing the importance of the public sector of the economy. ™’

The clearest expression of faith in the new economics as a neutral
instrument of national governance was offered by Kennedy himself.
Speaking to a White House economic conference in 1962, he argued that
modern economic problems could best be resolved if people bracketed, or
set aside, their political and ideological convictions. “Most of us are
conditioned for many years to have a political viewpoint, Republican or
Democratic—liberal, conservative, moderate. The fact of the matter is
that most of the problems, or at least many of them, that we now face are
technical problems, are administrative problems. They are very sophisti-
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cated judgments which do not lend themselves to the great sort of ‘pas-
sionate movements’ which have stirred this country so often in the past.”

A few weeks later, in a commencement address at Yale University,
Kennedy elaborated this theme. “The central domestic issues of our
time,” he observed, “are more subtle and less simple” than the large
moral and political issues that commanded the nation’s attention in
earlier days. “They relate not to basic clashes of philosophy or ideology
but to ways and means of reaching common goals. .. . Whatis at stake in
our economic decisions today is not some grand warfare of rival ideolo-
gies which will sweep cthe country with passion but the practical manage-
ment of a modern economy.” Kennedy urged the country “to face
technical problems without ideological preconceptions,” to focus on “the
sophisticated and technical issues involved in keeping a great economic
machinery moving ahead.”¥

Of course, Keynesian economics is not neutral, strictly speaking, with
respect to all political ends. To the contrary, it avowedly promotes the end
of prosperity, or economic growth. But affirming growth as an end is
nonetheless consistent with the idea of avoiding controversial conceptions
of the good life, in two respects. First, at least as it functioned as an aim of
American politics from the late 1930s to the 1960s, economic growth was
a sufficiently general end as to be neutral with respect to the more
particular ends advanced by, say, planners and decentralizers or business
and labor. Whatever their particular conceptions of the good society,
partisans of various political and economic persuasions secmed to agree
that increasing the overall level of national wealth would make it easier to
realize their particular ends. The notion that economic growth serves all
social and political ends well would be challenged in later years, by
environmentalists among others, but it did seem to underlie the consensus
on Keynesian fiscal policy that developed from the late 1930s to the early
1960s.%

Abandoning the Formative Project

The second sense in which promoting growth expresses neutrality among
ends ties the new political economy more deeply and distinctly to the
public philosophy of the procedural republic. Whereas the first sense of
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neutrality applies at the level of competing public policies, the second
concerns the wants, desires, interests, and ends that men and women
bring to public life. Keynesian fiscal policy is neutral in this second sense
in its assumption that government should not form or revise, or for that
matter even judge, the interests and ends its citizens espouse; rather, it
should enable them to pursue these interests and ends, whatever they may
be, consistent with a similar Jiberty for others. It is this assumption above
all that distinguishes the political economy of growth from the political
economy of citizenship, and links Keynesian economics to contemporary
liberalism.

Those who practiced and championed the new political economy did
not describe their project in exactly these terms. But in the course of
explainingandjustifying their views, they did articulate three themes of the
Keynesian revolution that, taken together, reveal the contours of the new
public philosophy that Keynesian economics brought to prominence. One
was the shift from production to consumption as the primary basis of
political identity and focus of economic policy. The second was the rejec-
tion of the formative project characteristic of earlier reform movements
and the republican tradition generally. The third was the embrace of the
voluntarist conception of freedom and the conception of persons as free
and independent selves, capable of choosing their ends for themselves.

Of the three themes, the emphasis on consumption was closest to the
surface and found most explicit expression among Keynesians. In his
famous work, The General Theory of Employment, Interest, and Money,
Keynes declared what he took to be obvious, that “consumption..... is the
sole end and object of all economic activity.” Leading New Dealers made
similar pronouncements, Harold Ickes, Roosevelt’s secretary of the Inte-
rior and bead of the WPA, argued that government should direct its
efforts toward improving the lot of the consumer: “The major part of the
activity of all of us is that of consuming. It is as consumers that we all have
a common interest, regardless of what productive work we may be
engaged in. ... We work in order to earn so that we may consume.” In the
Jate 1930s Thurman Arnold, as we have seen, shifted the aim of antitrust
enforcement to improving consumer welfare.?

Alvin Hansen, one of the leading promulgators of Keynesianism among

American economists, stressed increased consumption as the key to a
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prosperous postwar economy. Writing in 1943, he argued that maintain-
ing full employment after the war would require substantial public expen-
ditures, especially for construction. But since a high level of construction
cannot continue indefinitely, “it is important to develop a high-consump-
tion economy so that we can achieve full employment and utilize effec-
tively our increasing productive power. . . . We must raise the propensity
to consume.” Postwar prosperity depended on building an economy
“capable of matching mass consumption with mass production.”®

Keynes’s claim that consumption is the sole end of all economic activ-
ity, obvious though it seems, runs counter to one of the main assumptions
of republican political thought. According to the republican tradition, one
of the ends of economic activity is the cultivation of conditions hospitable
to self-government. From Jefferson to Brandeis, republicans worried
more about conditions of production than about conditions of consump-
tion because they viewed the world of work as the arena in which, for
better or for worse, the character of citizens was formed. The activity of
consumption was not decisive for self-government in the same way. To
the extent that consumption figured at all in republican political econ-
omy, it did so as a thing to be moderated or restrained, a potential source
of corruption.

Keynesians, by contrast, focused on consumption and wanted to in-
crease “the propensity to consume.” In this sense, they too sought to
change people’s behavior. But the change they sought did not involve
reforming people’s character—making them more profligate, for exam-
ple—or changing the content of their wants and desires. Keynesian eco-
nomics sought to increase the propensity to consume, not by changing
individual preferences but by managing aggregate demand. “A higher
propensity to consume can in part be achieved by a progressive tax
structure combined with social security, social welfare, and community
consumption expenditures,” Hansen wrote, “and by achieving continu-
ous high levels of employment at rising wages commensurate with in-
creasing productivity. The assurance of sustained employment tends to
make people spend a larger proportion of their current income.” Not a
new civic virtue but rather increased consumer confidence and a more
widely distributed purchasing power would induce people to spend more
and lead the country “forward toward a high-consumption economy.” "

Liberalism and the Keynesian Revolution - 269

The Keynesians® focus on the level of aggregate demand thus enables
government to be neutral with respect to the content of consumers’
wants and desires. John Kenneth Galbraith, arguing that America’s
“affluent society” of the 1950s gave excessive priority to private con-
sumption over public spending, well described this assumption. The
theory of consumer demand takes consumer wants as “given data.” The
economist’s task “is merely to seek their satisfaction,” to maximize the
goods that supply the wants. “He has no need to inquire how these
wants are formed,” or for that matter to judge how important or
Jegitimate they are. The theory of consumer demand “divorce[s] eco-
nomics from any judgment on the goods with which it [is] concerned.”#
The resolutely nonjudgmental character of Keynesian demand manage-
ment is the first theme of the new economics that intimates the liberalism
of the procedural republic. :

The second theme of Keynesian political economy that connects it to
contemporary liberalism is its rejection of the formative ambition of the
civic tradition. This aspect of the new political economy, while closely
related to the emphasis on consumption, found less explicit articulation at
the time. Although many liberals of the New Deal and postwar period
sensed that their politics differed in important ways from earlier progres-
sive movements, few took note of the passing of the formative ideal as
such. Among those who did was the political commentator Edgar Kem-
ler. He compared the New Deal with earlier reform traditions and wrote
of “the deflation of American ideals.” “Whatever may be said about the
old Mugwump reform movement, it cannot be denied that it was calcu-
Jated to improve the character of the citizen.” By the time of the New
Deal, however, “the era of uplift” had given way to “the era of social
engineering.” “We withdrew human character from the range of our
reforms.”®

Kemler viewed this shift as “the most important aspect of the deflation
of American ideals. It is most clearly seen, I think, in the changed charac-
ter of political education. We no longer care to develop the individual as
a unique contributor to a democratic form. We want him as a private in
an army cooperating with all the other privates. The old Jeffersonian
emphasis on schools for citizenship and on self-government has changed
to a Rooseveltian emphasis on response to a heroic leadership.” Kemler
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conceded that, with the rise of the modern economy, the deflation of
American ideals was perhaps inevitable. “Let us be reasonable,” he sar-
donically concluded. “Inspiration comes from many sources—from cler-
gymen, teachers, writers, musicians, poets, artists. Let them demonstrate
the virtues and let them mold the character of our citizenry. Politicians
have other things to do.”*

For the most part, the formative ambition simply fell away, unmourned
and undisputed, as civic considerations faded from political debate. Rex-
ford Tugwell, a Columbia economist and leading figure of the early New
Deal, was one of the few to offer an explicit argument for abandoning the
formative project. “It has always secemed to me arrogant to assume that
we have any right or power to change people at all,” he told a national
convention of social workers in 1934. “People are pretty much the same,
with respect to their basic wants, urges and passions, as they were five
thousand years ago. . . . When we talk of social change, we talk of chang-
ing . . . institutions, not the men who use them.”*

A generation carlier, Croly had argued that “democracy cannot be
disentangled from an aspiration toward human perfectibility, ” and Bran-
deis had maintained, in similar terms, that democracy “is possible only
where the process of perfecting the individual is pursued.” This measures
their distance from the procedural republic, which is premised on the faith
that democracy can manage without the aspiration to moral improve-
ment after all. Tugwell spoke on behalf of the new faith. The New Deal
differed from earlier reform movements in precisely this respect; it sought
better to satisfy Americans’ wants and ends, not to elevate or improve
them. “The New Deal is attempting to do nothing to people,” Tugwell
insisted, “and does not seek at all to alter their way of life, their wants and
desires.”

From the standpoint of contemporary liberalism, the rejection of the
formative project is not the deflation but rather the revision of American
ideals, a revision in favor of the liberal conception of freedom. According
to the republican tradition, freedom depends on self-government, which
requires in turn certain qualities of character, certain moral and civic
virtues. Liberals object that according government a role in molding the
character of its citizens opens the way to coercion and fails to respect
persons as free and independent selves, capable of choosing their ends for
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themselves. Implicit in the liberals’ rejection of the formative project, then,
is a rival conception of freedom, what might be called the voluntarist
conception.

This suggests the third theme of Keynesian economics that gestures
toward the liberalism of the procedural republic. Defenders of the new
political economy did not simply abandon the formative ambition of
earlier reformers; they affirmed in its place the voluntarist conception of
freedom. Since the nineteenth century, the voluntarist conception of free-
dom had been invoked by defenders of classical, or laissez-faire liberalism;
government intervention in the workings of the market economy, they
claimed, violated freedom by failing to let workers and employers choose
for themselves the terms on which they exchanged labor for wages. By the
late nineteenth century, reformist liberals also adopted the voluntarist
conception. They argued that, contrary to the claims of laissez-faire
liberals, truly voluntary choice presupposed a fair bargaining position
between the parties to a contract, which in some cases justified govern-
ment regulation.”

Keynes now advanced this tradition of reformist liberalism by propos-
ing a way for government to regulate aggregate demand without regulat-
ing the choices individual consumers made. Like the laissez-faire liberals
who abhorred his views, Keynes justified his economics in the name of the
voluntarist conception of freedom. Though sometimes seen as being “in
conflict with the earlier tradition of economic liberalism, the complete
Keynesian program can, instead, be regarded as its culmination.” As the
economist Fred Hirsch aptly observed, “Keynes completed the correc-
tions to laissez-faire that were needed to validate what laissez-faire was
designed to do,” namely, to respect people’s freedom to choose their ends
for themselves.*

Keynes considered it an important advantage of his theory that the
government intervention it sanctioned was consistent with respect for
individual choice: “If the community’s aggregate rate of spending can be
regulated, the way in which personal incomes are spent and the means by
which demand is satisfied can be safely left free and individual. . . . [This
is] the only way to avoid the destruction of choice.” Keynes acknow-
ledged that “the central controls necessary to ensure full employment will,
of course, involve a large extension of the traditional functions of govern-
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ment.” But there would still remain, he argued, “a wide field for the
exercise of private initiative and responsibility.” “[A]bove all, individual-
ism, if it can be purged of its defects, is the best safeguard of personal
liberty,” since “it greatly widens the field for the exercise of personal
choice.” Although “the enlargement of the functions of government”
might seem “to be a terrific encroachment on individualism,” Keynes
insisted it was the only practical alternative to “the destruction of existing
economic forms in their entirety” and the only way to preserve a scheme
based on individual choice.”

The ideals and self-images implicit in a way of life often escape the
notice of those who live by them. It is not surprising, therefore, that few
among the American Keynesians explicitly addressed the transition from
the civic to the voluntarist conception of freedom. David Lilienthal, the
first director of the Tennessee Valley Authority, may have come closest.
His varied reflections on the political economy of his day reflected the
moment of passage. Writing in 1943, Lilienthal drew on the civic concep-
tion of freedom in describing the TVA as an expression of grass-roots
democracy. The TVA decentralized decision-making power; itrecognized
that each citizen “wants to be able not only to express his opinion freely,
but to know that it carries some weight; to know that there are some
things that he decides, or has a part in deciding, and that he is a needed
and useful part of something far bigger than he is. . .. By that act of joint
effort, of citizen participation, the individual’s essential freedom is
strengthened.” Centralized administration, whether in government Or n
business, posed a threat to this freedom. It “promotes remote and absen-
tee control, and thereby increasingly denies to the individual the opportu-
nity to make decisions and to carry those responsibilities by which human
personality is nourished and developed. I find it impossible to compre-
hend how democracy can be a living reality if people are remote from their
government . . . or if the control and direction of making a living—indus-
try, farming, the distribution of goods—is far removed from the stream of
life and from the local community.”* .

By the 1950s Lilienthal had recast his hopes for freedom in voluntarist
terms. Writing in defense of big business, he sought to refute the “out-
dated” fear that bigness was antithetical to freedom: “The times call fora
rousing affirmation that Bigness can be made the means of promoting and
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furthering not only our nation’s productivity but more important still the
freedom and the well-being of its individual citizens.” For more than a
century, republican critics of wage labor had argued that industrial capi-
talism deprived workers of the independence essential to self-government.
Lilienthal now replied that independence should no longer be sought in
the world of work but instead in the realms of leisure and consumption.
“Largely because of the productivity of Bigness most of man’s inde-
pendence need no longer come from his job directly.” As a result of the
spectacular increase in leisure, “the total percentage of a man’s week
which is his own has markedly increased.” When, thanks to the produc-
tivity of large-scale industry, the hours of labor fall from sixty per week to
forty-four, “we have thereby added sixteen hours to each man’s inde-
pendence every week. In those added hours he is his ‘own boss,” not in the
sense of the man who owns his own business, but potentially in an even
more meaningful sense.”!

The freedom Lilienthal celebrated was something other than the civic
freedom that inspired the political economy of citizenship: “By freedom I
mean essentially freedom to choose to the maximum degree possible.”
This freedom, not simply the production and consumption of a great
many goods, was the highest purpose of the American economic system
and the ultimate justification of big business: “Freedom of choice in
economic matters means freedom to choose between competing ideas or
services or goods. It means the maximum freedom to choose one job or
one profession or one line of business as against some other. It means a
maximum range of choice for the consumer when he spends his dollar.”
More than economic or business acts alone, these choices expressed a
higher moralideal: “They are the mark of men who are free, as free as in
society it is possible or workable for men to be.”s2

Even as he affirmed the voluntarist ideal that animates the procedural
republic, the old New Dealer offered a valedictory for the political econ-
omy of citizenship: “There was an old dream: the independent man in his
own little shop or business. It was a good dream.” But now “ [t]here is a
new dream: a world of great machines, with man in control, devising and
making use of these inanimate creatures to build a new kind of inde-
pendence. . . . Bigness can become an expression of the heroic size of man
himself as he comes to a new-found greatness.”




The Triumph and Travail of the
Procedural Republic

As Keynesian fiscal policy rose to prominence after World War II, the
civic strand of economic argument faded from American political dis-
course. Economic policy attended more to the size and distribution of the
national product and less to the conditions of self-government. Americans
increasingly viewed economic arrangements as instruments of consump-
tion, not as schools for citizenship. The formative ambition gave way to
the more mundane hope of increasing and dispersing the fruits of prosper-
ity. Rather than cultivate virtuous citizens, government would take peo-
ple’s wants and desires as given, and pursue policies aimed at satisfying
them as fully and fairly as possible.

From the standpoint of the republican tradition, the demise of the
political economy of citizenship constituted a concession, a deflation of
American ideals, a loss of liberty. Republican political theory teaches that
to be free is to share in governing a political community that controls its
own fate. Self-government in this sense requires political communities
that control their destinies, and citizens who identify sufficiently with
those communities to think and act with a view to the common good.
Cultivating in citizens the virtue, independence, and shared under-
standings such civic engagement requires is a central aim of republican
politics. To abandon the formative ambition is thus to abandon the
project of liberty as the republican tradition conceives it.

Animated by the civic conception of freedom, Americans from Jeffer-
son to Lincoln to Brandeis and Croly and Theodore Roosevelt had

]
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struggled to assert democratic mastery over economic power and to
cultivate in citizens the virtues that would suit them to self-government.
Now Americans seemed ready to give up the struggle, or, more precisely,
to give up the conception of freedom that made the struggle necessary. For
with the demise of the political economy of citizenship came a shift from
the civic to the voluntarist conception of freedom.

Confronted with an economy too vast to admit republican hopes of
mastery, and tempted by the prospect of prosperity, Americans of the
postwar years found their way to a new understanding of freedom.
According to this conception, our liberty depends not on our capacity as
citizens to shape the forces that govern our collective destiny but rather on
our capacity as persons to choose our values and ends for ourselves.

By the late twentieth century, the eclipse of the civic strand of freedom
would fuel a growing discontent with democratic institutions, a wide-
spread sense that common purposes and shared understandings were
eroding, and a gnawing fear that, individually and collectively, Ameri-
cans were losing control of the forces that governed their lives. But it did
not seem that way at first. As the procedural republic took form after
World War I, Americans did not experience the new public philosophy
as disempowering. To the contrary, in the day of its arrival, the proce-
dural republic appeared not as a concession but rather as a triumph of
agency and self-command. This was due partly to the historical moment,
and partly to the liberating promise of the voluntarist conception of

freedom.

The Moment of Mastery

The procedural republic was born at a rare moment of American mastery.
As World War II came to a close, the United States stood astride the
world, an unrivaled global power. In a radio address to the nation on the
day of Japan’s surrender, President Harry Truman could declare without
hyperbole that America possessed “the greatest strength and the greatest
power which man has ever reached.”™

As America’s primacy in the world conferred a sense of collective
mastery, the performance of the domestic economy gave Americans a
sense of command over their individual destinies. The gross national
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product rose from $231 billion in 1947 to $504 billion in 1960 to §977
billion in 1970. In the two decades from 1948 to 1968, the average rate of
ecpnomic growth, adjusted for inflation, was 4 percent per year, a record
without precedent in the history of nations. Birthrates rose rapidly from
the 1940s to the late 1950s and remained at high levels through the early
1960s. Home ownership jumped from 44 percent in 1940 to 62 percent
by 1960. “If Americans around 1947 concluded that economic growth
was once again possible,” writes Michael Barone, “around 1964 they
decided it was more or less inevitable. The business cycle, it seemed, had
been abolished.” Equipped with the tools of Keynesian demand manage-
ment, policymakers “seemed to have discovered the secret of producing
sustained economic growth without inflation or recession.”

More thar a matter of material prosperity, the buoyant economy of the
postwar years, together with America’s power in the world, accustomed
a generation of Americans to sce themselves as masters of their circum-
Sta}nce. Although events would soon confound their heady confidence,
this was a generation “brought up to believe, at home or abroad, that
whatever Americans wished to make happen would happen.”?

Nowhere was the assertion of agency more explicit than in the stirring
rhetoric of John F. Kennedy. He campaigned for the presidency during an
interlude of anxiety brought on in the late 1950s by the launching of the
Soviet satellite Sputnik, the recession of 1957-58, the alleged “missile
gap » with Russia, and growing concern that the United States was losing
its edge in the Cold War. In the face of these worries, Kennedy promised
to reassert American purpose and will, to get the country moving again.
“My campaign for the Presidency is founded on a single assumption,” he
Fieclared, “the assumption that the American people are tired of the drift
in our national course, that they are weary of the continual decline in our
national prestige . . . and that they are ready to move again.” Accepting
his party’s nomination, he called on Americans to summon “the nerve
and the will” to prevail in “a race for mastery of the sky and the rain, the
ocean and the tides, the far side of space and the inside of men’s minds.™
- Kennedy’s inaugural address gave eloquent expression to a genera-
tion’s conviction that it possessed powers of Promethean proportions.
“The world is very different now,” Kennedy proclaimed. “For man holds
in his mortal hands the power to abolish all forms of human poverty and
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all forms of human life.” If both sides in the Cold War could surmount
their differences, they could deploy the wonders of science to “explore
the stars, conquer the deserts, cradicate disease, tap the ocean depths and
encourage the arts and commerce.” But in the meantime, America would
exercise its power with boundless resolve: “Let every nation know,
whether it wishes us well or ill, that we shall pay any price, bear any
burden, meet any hardship, support any friend, oppose any foe to assure
the survival and the success of liberty. This much we pledge—and
more.”’

A few months later, in a similar spirit, Kennedy proposed that the
United States send a man to the moon. The reasons he offered for
embarking on this project had mostly to do with the display of American
power and will. No other space project would be “more impressive to
mankind,” and none would be “so difficult or expensive to accomplish.”
The mission mattered less for any tangible results it might bring than as an
assertion of collective agency and resolve. “No onc can predict with
certainty what the ultimate meaning will be of mastery of space,” Ken-
nedy acknowledged. But the prospect of mastery and the “dedication,
organization and discipline” necessary to achieve it were reasons enough
to try. The success of the project required that “every scientist, every
engineer, every serviceman, every technician, contractor, and civil servant
[give] his personal pledge that this nation will move forward, with the full
speed of freedom, in the exciting adventure of space.”

Kennedy presented his summons to American purpose as the mission of
a new generation, poised to claim the future. In retrospect, however, his
«New Frontier” stands as a monument to a fading vision of American
power and will, a final expression of the mid-century moment when
Americans viewed themselves as masters of their destiny. For even as
Kennedy challenged Americans to ask what they could do for their
country, the civic resources of American life were becoming attenuated;
the political economy of citizenship was losing its hold, crowded out by
the imperatives of growth and the public philosophy of the procedural
republic. As Kennedy himsclf acknowledged, the economic problems of
the day did not lend themselves to the “passionate movements” that had
stirred the country in the past, but involved “sophisticated, technical
questions . . - which are beyond the comprehension of most men.””
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And so, for a time, the special circumstances of American life in the two
decades after World War II obscured the passing of the civic conception
of freedom. But when the moment of mastery subsided—when the rigors
of the early Cold War eased and the economy faltered and the authority
of government began to unravel—Americans were left ill equipped to
contend with the dislocation and disempowerment that they confronted.

The Voluntarist Promise

Beyond the bounty of American power, the promise of mastery in the
postwar decades had another, deeper source in the public philosophy of
contemporary liberalism. This is the liberalism that asserts the priority of
the right over the good; government should be neutral among competing
conceptions of the good life in order to respect persons as free and
independent selves, capable of choosing their own ends. The voluntarist
conception of freedom that inspires this liberalism holds out a liberating
vision, a promise of agency that could seemingly be realized even under
conditions of concentrated power.

Inspired by the civic conception of freedom, republicans had railed
against “the curse of bigness,” worried about the gap between the terms
of political community and the scale of economic life, and struggled, in the
face of moral and cultural differences, to forge common purposes and
ends. The voluntarist conception of freedom seemed to demand no such
exertions. If government could provide a framework of rights, neutral
among ends, then citizens could pursue their own values and ends, consis-
tent with a similar liberty for others. At a time when the social and
economic facts of modern life threatened to consign republican freedom
to the realm of nostalgia, Americans found their way to a conception of
freedom that did not depend, as the civic conception did, on dispersed
power.

If freedom depends on a framework of rights, neutral among ends,
within which people can pursue their own vision of the good life, it
remains to ask what rights such a framework requires. Does voluntarist
freedom mandate respect for civil and political rights alone, such as
freedom of speech, religious liberty, trial by jury, and voting rights? Or
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does it also require. certain social and economic rights, such as rights to
education, employment, housing, and health care? From the 1940s to the
1990s, different people would offer differcnt answers to this question. But
whatever their views on the scope and content of individual rights, most
would justify their arguments in terms of the voluntarist conception of
freedom.

This marked a change in the terms of political discourse. Through
much of the nineteenth century, Americans had argued about how to
instill in citizens the virtues that would equip them for self-government.
By the second half of the rwentieth century, Americans argued instead
about what rights would enable persons to choose their own values and
ends. In time, the political agenda defined by the voluntarist conception of
freedom proved unable to address the aspiration to self-government and
so lost its capacity to inspire. At first, however, it gave energy and purpose
to a far-reaching project of moral and political improvement.

The new public philosophy found its first sustained expression in court.
In 1940 the U.S. Supreme Court upheld a local law requiring schoolchil-
dren to salute the flag, even in the case of Jehovah’s Witnesses who raised
a religious objection. Justice Pelix Frankfurter invoked the formative
mission of the republican tradition. The Constitution did not prevent
school districts from inculcating in young citizens “the binding tie of
cohesive sentiment” on which liberty depends. Three years later the Court
changed course and struck down a compulsory flag salute. It now ap-
pealed to a different conception of freedom: liberty depended not on
cultivating virtue but rather on placing certain rights beyond the reach of
majorities. Moreover, government could not impose on its citizens any
particular conception of the good life: “no official, high or petty, can
prescribe what shall be orthodox in politics, nationalism, religion, or
other matters of opinion.” Patriotism would now be a matter of choice,
not of inculcation, a voluntary act by free and independent selves.®

After World War II, as liberal assumptions displaced the civic strand of
economic argument, a similar transition unfolded in constitutional law.
Beginning in the 1940s, the Supreme Court assumed its now familiar role
of protecting individual rights against government infringement and of
defining rights according to the requirement that government be neutral

on questions of the good life. In 1947 the Court stated for the first time
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.the.lt government must be neutral toward religion. In subsequent decades
it justified this neutrality in the name of the voluntarist conception of
freedom: “religious beliefs worthy of respect are the product of free and
voluntary choice by the faithful.” During the same period the Court
broadened its protection of free speech, relying less on its importance for
ielf—gover.nment and more on its importance for self-expression, making

the choice of the speech by the self the crucial factor in justifying
protection.” And in a series of decisions from the 1960s to the 1980s the
Court enforced, in the name of autonomy and freedom of choice, a right
of privacy that prevents government from trying to legislate morality in
matters of contraception and abortion.

The version of liberalism that asserts the priority of the right over the
good was not restricted to the province of constitutional law. It also
figured prominently in the justification of the American welfare state as it
emerged from the New Deal to the present. At first glance it is not clear
how this liberalism could play such a role. The welfare state’s intervention
in the market economy might seem at odds with the attempt to be neutral
among ends. Moreover, the case for the public provision of certain goods
to all citizens would seem to require a strong ethic of mutual obligation
and shared citizenship, a highly developed sense of solidarity and com-
mon purpose.!! In Britain, for example, the welfare state drew not only on
the socialist traditions of the Labour party but also on the preliberal,
communal traditions of Tory conservativism. As Samuel H. Beer wrote of
British politics in the mid-1960s, “Old traditions of strong government,
paternalism, and the organic society have made easier the massive reasser-
tion of state power that has taken place in recent decades, often under
Conservative auspices.”1?

The advocates of the American welfare state, by contrast, did not rely
on an ethic of civic or communal obligation; they appealed instead to the
voluntal"lst conception of freedom. Their case for expanding social and
economic rights did not depend on cultivating a deeper sense of shared
citizenship but rather on respecting each person’s capacity to choose his
or her own values and ends.

Eranklin Roosevelt did appeal on occasion to an expansive sense of
naFronaI community. “We have been extending to our national life the old
principle of the local community,” he proclaimed in 1933. “We are
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saying, ‘Is this practice, is this custom, something which is being done at
the expense of the many?’ And the many are the neighbors. In a national
sense the many, the neighbors, are the people of the United States as a
whole.” Speaking to an audience of Young Democrats in 1935, he urged
ther to embrace an ethic of cooperation and mutual advancement. Once
Americans had pursued “the dream of the golden ladder—each individual
for himself.” But the new generation had a different dream: “Your ad-
vancement, you hope, is along a broad highway on which thousands of
your fellow men and women are advancing with you.”?

But Roosevelt took care not to rest the case for federal social policy on
any such communal ethic. For example, the Social Security Act was not
defended as a welfare program but was carefully designed to resemble a
private insurance scheme, funded by payroll “contributions” rather than
general tax revenues. Later conceding that the regressive payroll taxes
were bad economics, FDR emphasized that their purpose was political:
“YWe put those payroll contributions there so as to give the contributors a
legal, moral, and political right to collect their pensions and their unem-
ployment benefits. With those taxes in there, no damn politician can ever
scrap my social security program.”*

In 1944, in his last State of the Union address, Roosevelt laid out what
became the agenda for the welfare state that would emerge in subsequent
decades. He called it “an economic bill of rights.” As the industrial
economy expanded, the political rights enumerated in the Constitution
had proven inadequate to assure freedom. Among the social and eco-
nomic rights necessary to “true individual freedom” were “the right to a
useful and remunerative job . . . the right to earn enough to provide
adequate food and clothing and recreation . . . the right of every family to
a decent home, the right to adequate medical care . . . the right to adequate
protection from the economic fears of old age, sickness, accident, and
unemployment . . . the right to a good education.” For Roosevelt, these

rights depended for their justification not on strong notions of communal
obligation, but instead on the idea that “necessitous men are not free
men.” Certain material conditions were prerequisites for the freedom of
each person to choose his ends for himself.”

From Harry Truman’s “Fair Deal” to Lyndon Johnson’s “Great Soci-
ety,” the American welfare state unfolded, sometimes fitfully, along
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roughly the lines that FDR envisioned. Federal aid to education, low-in-

come housing, Medicare, Medicaid, food stamps, job training, and ex-

pansions of Social Security, unemployment insurance, and public
assistance went a considerable way toward fulfilling the project of liberal
reform. Consistent with Roosevelt’s suggestion, the argument for these
pr(_)grams—like the argument against them—was typically cast in terms
of individual rights and the voluntarist conception of freedom.

In advancing the rationale for the Great Society, Lyndon Johnson drew
on a number of arguments, including the ideal of national community.¢
Ele spoke of “forg?ng in this country a greater sense of union,” of learning

to su bmerge our individual differences to the common good,” of turning
Arper}cans’ “unity of interest into unity of purpose, and unity of goals into
unity in the Great Society.” In a metaphor that would recur in Democratic
f‘hetorlc for a generation, Johnson described the nation as “a family” that

takes care of all its members in time of adversity,” its people “bound
together by common ties of confidence and affection.”"’

Jphnson ’s evocation of national community might seem to embrace the
nationalizing tradition of Progressive reform and to set him apart from
the liberalism of the procedural republic. Like Progressives from Herbert
Croly to FDR, Johnson sought not only to expand the role of the federal
%overnment: but alsa to deepen Americans’ sense of national belonging,

to make the nation more of a nation.”® The primary purpose of politics,
he declared, was “to elevate our national life,” to “help perfect the unity
of the people,” to engage Americans in “a common enterprise, a cause
greater than themselves. . . . Without this, we will simply become a nation
of strangers.”?

'On closer inspection, however, Johnson’s political vision shared less
with the formative tradition than with the version of liberalism that, by
the .19605, increasingly set the terms of American political discourse.
Earlier proponents of the formative project had sought to shape the
character of citizens through concrete practices and institutions, ranging
from the common school to industrial democracy and other economic
arrangements thought hospitable to the habits of self-rule. For Johnson,
by contrast, the call to national community was more abstract and horta-
tory. To it§ credit, Johnson’s ethic of national community did serve as a
way of trying to explain why whites should accord equal rights to blacks
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and why the affluent should support policies designed to help the poor.?
But despite its promise to answer “the hunger for community,”” the
Great Society was primarily concerned with promoting abundance and
£air access to the fruits of abundance; it offered little that might form in
citizens the virtues that would equip them for self-government.

The one aspect of the Great Society that did recall the political economy
of citizenship was the community action program of the War on Poverty.
This program sought to enlarge the civic capacity of the poor by encour-
aging their participation in antipoverty programs at the local level. For
Johnson, however, the program was an uncomfortable anomaly, and
when community action groups came into conflict with Democratic may-
ors and other local officials, he abandoned it

In Johnson’s vision of national community, the formative project of the
Progressive tradition can be seen giving way to the voluntarist project of
contemporary liberalism. One expression of the drift to the procedural
republic can be found in the conception of citizenship Johnson affirmed.
For Johnson, perfecting the unity of the nation meant encouraging Ameri-
cans to set aside or rise above identities tied to region, race, religion, or
class. The ideal American citizen would think and act as a kind of
universal person, unencumbered by particular identities and attachments.
Johnson’s ideal was “an America that knows no North or South, no East
or West,” “a united nation, divided neither by class nor by section nor by
color.” As an example of “the politics of unity” he espoused, Johnson
recalled the gathering of high government and military officials at the
White House during the Cuban missile crisis. What impressed him most
was the way they deliberated without reference to the particular back-
s from which they came: “You couldn’t tell from

t their religion was or what their party was, and
%23

grounds or communitie
anyone’s comment wha
you could not even observe from their accent where they were from.

Even as he appealed to the ideal of national community, Lyndon
Johnson defended the Great Society in the name of the voluntarist concep-
tion of freedom. In this lies a further link to the liberalism of the proce-
dural republic. Johnson disputed the claim made by conservative critics
that the federal government had become “a major menace to individual
liberty. . .. The truth is—far from crushing the individual, government at
its best liberates him from the enslaving forces of his environment.”
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Thanks to the achievements of Democratic reform, “every American is
freer to shape his own activities, set his own goals, do what he wants with
his own life, than at any time in the history of man.”?

Accepting his party’s nomination in 1964, Johnson echoed Roosevelt’s
argument that economic security is a prerequisite for individual liberty:
“The man who is hungry, who cannot find work or educate his children,
who is bowed by want—that man is not fully free.” Johnson defended the
project of liberal reform in the name of enabling people to choose and
pursue their ends for themselves: “For more than 30 years, from social
security to the war against poverty, we have diligently worked to enlarge
the freedom of man. And as a result, Americans tonight are freer to live as
they want to live, to pursue their ambitions, to meet their desires .. . than
at any time in all of our glorious history.”?

The notion that government should respect people’s rights to choose their
own values and ends was not unique to defenders of the welfare state. It
was also invoked by laissez-faire critics of the welfare state such as the
conservative Republican Barry Goldwater and the economist Milton
Friedman. It thus set the terms of national political debate. Goldwater’s
1964 campaign against Johnson posed one of the clearest ideological
contrasts in recent presidential elections. But despite his opposition to
such liberal causes as the war on poverty, the progressive income tax, and
even Social Security, Goldwater shared with liberals the voluntarist con-
ception of freedom.?

“The choices that govern [a person’s] life are choices that e must
make: they cannot be made by any other human being, or by a collectivity
of human beings,” wrote Goldwater ina 1960 manifesto, The Conscience
of a Conservative. “If the Conservative is less anxious than his Liberal
brethren to increase Social Security ‘benefits,” it is because he is more
gnxious than his Liberal brethren that people be free throughout their
lives to spend their earnings when and as they sec fit.” The only legitimate
functions of government were those that made it “possible for men to
follow their chosen pursuits with maximum freedom.” According to
Goldwater, these functions were limited to such things as maintaining
order, providing for the national defense, and enforcing private property
rights. Other government activities, such as taxing the rich to help the
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poor, amounted to coerced charity, a violation of freedom. “How can a
man be truly free . . . if the fruits of his labor are not his to dispose of, but
are treated, instead, as part of a common pool of public wealth?” Those
who believed in welfare programs should contribute as they saw fit to
private charity, not confiscate the money of “fellow citizens who may
have different ideas about their social obligations.””

The economist Milton Friedman offered a scholarly version of the
positions Goldwater espoused. Instead of embracing the term “conserva-
tive,” however, Friedman insisted that opposing the welfare state in the
name of individual freedom was being true to liberalism in its classic,
nineteenth-century sense. “I find it hard, as a liberal, to see any justifica-
tion for graduated taxation solely to redistribute income,” Friedman
wrote. “This seems a clear case of using coercion to take from some in
order to give to others and thus to conflict head-on with individual
freedom.” Requiring persons to contribute to their own retirement
through the Social Security system was also an unjust infringement on
freedom. “If a man knowingly prefers to live for today, to use his re-
sources for current enjoyment, deliberately choosing a penurious old age,
by what right do we prevent him from doing so? We may argue with him,
seek to persuade him that he is wrong, but are we entitled to use coercion
to prevent him from doing what he chooses to do?”*

Friedman opposed on similar grounds a wide range of policies, includ-
ing housing subsidies, the minimum wage, national parks, publicly owned
and operated toll roads, and laws requiring the licensing of doctors,
pharmacists, and other occupational groups. Thoroughgoing though it
was, Friedman’s critique of the welfare state shared with its defenders the
voluntarist conception of freedom. Government programs of recent dec-
ades were wrong for imposing on some the values of others, for failing to
respect people’s desires “to live their lives by their own values.””

Liberalism and Welfare Rights

Welfare advocates also worried that existing programs of public assistance
were infringing people’s liberty. But the threat they saw was to the freedom
of the recipient, not to the freedom of the taxpayer. Unlike Social Security,
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Aid to Families with Dependent Children (AFDC), the primary welfare
program, was open only to the poor who met certain conditions. These
eligibility conditions, as well as the level of benefits, varied widely from
state to state. The discretionary character of AFDC benefits rendered
recipients vulnerable to removal from welfare roles on various grounds
and enabled states to use eligibility requirements to express moral judg-
ments about who was and was not a worthy recipient of assistance. For
§xamplc, some states denied welfare to unmarried women found cohabit-
ing with a man, a provision enforced by “midnight raids” of recipients’
homes. For liberal reformers, such practices constituted a double violation
f)f individual liberty. Not only did the odious means of enforcement
involve a gross infringement on privacy, but the attempt to regulate the
moral character of welfare recipients was-an unjust case of “legislating
morality,” a failure to respect each person’s capacity to choose his or her
own way of life. Welfare reformers of the 1960s and 1970s therefore urged
that welfare be established as a basic right of citizenship and that states be
limited with regard to the eligibility criteria they could impose.*

In an influential article titled “The New Property,” Yale law professor
Charles Reich argued that benefits such as unemployment compensation,
public assistance, and old-age insurance should be regarded not as gov-
ernment largesse but as rights, subject to the same legal protections
accorded traditional property rights. “Only by making such benefits into
rights can the welfare state achieve its goal of providing a secure minimum
basis for individual well-being and dignity in a society where each man
cannot be wholly the master of his own destiny.” Treating welfare as a
right would serve freedom not only by assuring a certain level of €COoNoImiIc
security but also by limiting the capacity of states “to impose a standard
of moral behavior on beneficiaries.”*!

. Edward Sparer, a leading welfare-rights litigator, included among the
aims of poverty law “the right to choose one’s own standards of moral-
ity.” “No more invidious invasion of the rights of welfare subjects exists,”
he wrote, “than the ubiquitous tendency to impose upon the welfare
rt.ic.lpient standards of morality which are a matter of free choice for other
citizens. . . . The constant search for a man sleeping in the female’s house,
prompting the midnight raids and early morning visits, reflects not onlya
search for sources of support, but an angry moral judgment.”
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For a time, the U.S. Supreme Court moved in the direction that welfare
reformers advocated. In King v. Smith (1968), the Warren Court struck
down an Alabama rule that cut off welfare payments to unmarried moth-
ers and their children if the mother cohabited with a man. Central to the
Court’s holding was the notion that no state could use its welfare regula-
tions to impose moral judgments or standards of behavior on recipients.
Alabama had defended its regulation partly on grounds of “discouraging
immorality and illegitimacy.” But as Chief Justice Earl Warren explained,
“these state interests are not presently legitimate justifications for AFDC
disqualification. Insofar as this or any similar regulation is based on the
Srate’s asserted interest in discouraging illicit sexual behavior and illegiti-
macy, it plainly conflicts with federal law and policy.”*

Warren acknowledged that earlier public welfare programs had distin-
guished berween the “worthy poor” and those deemed unworthy of
support. Congressional reports on the Social Security Act of 1935 indi-
cated “that States participating in AFDC were free to impose cligibility
requirements relating to the ‘moral character’ of applicants.” From the
1930s to the 1950s, many states adopted “judgmental” regulations of this
kind, disqualifying families for illicit sexual behavior by the mother or the
presence of illegitimate children. But in the 1960s, rulings by the Depart-
ment of Health, Education and Welfare and congressional amendments
to the Social Security Act limited the ability of states to impose such
restrictions. “[Flederal public welfare policy now rests on a basis consid-
erably more sophisticated and enlightened than the ‘worthy-person’ con-
cept of earlier times,” Warren concluded. In the light of recent federal
policy, “it s simply inconceivable . . . that Alabama is free to discourage
smmorality and illegitimacy by the device of absolute disqualification of
needy children.”

In two subsequent cases the Court seemed implicitly to recognize a
constitutional right to welfare. In Shapiro v. Thompson (1969), it struck
down state residency requirements for welfare eligibility. The Court ar-
gued that such requirements violated the constitutional right to travel
between states. Some COmMMENtators, noting the Court’s statement that
residency requirements effectively denied to some “the very means to

subsist—food, shelter, and other necessities of life,” argued that the ruling

implicitly recognized a right to welfare.?
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In‘Goldberg v. Kelly (1970), the Court held that a state could not
terminate a person’s welfare benefits without a prior hearing to determine
eligibility. To terminate aid without such a hearing “may deprive an
elig'ible recipient of the very means by which to live while he waits.”
Writing for the Court, Justice William Brennan rejected “the argument
tha.t public assistance benefits are ‘a privilege and not a right.”” Citing
Rel.ch, Brennan observed: “It may be realistic today to regard welfare
entitlements more like ‘property’ than a ‘gratuity.”” Public assistance,
Brennan stated, “is not mere charity,”3

In Dandridge v. Williams (1970), however, the Burger Court reversed
Fhe movement toward treating welfare as a constitutional right. Uphold-
ing a Maryland regulation setting the maximum AFDC grant at a level
below the established need of some families, the Court rejected the
notion that a fundamental right was at stake: “here we deal with state
regulation in the social and economic field, not affecting freedoms guar-
anteed.by the Bill of Rights.”> Although the Supreme Court refused to
recognize a constitutional right to welfare, federal courts continued
throughout the 1970s to employ statutory interpretation to review fed-
eral and state welfare policies, broaden eligibility standards, and raise
benefits.

' Meanwhile, the version of liberalism that asserts the priority of the
right over the good found further expression in general public debate
about welfare during the 1960s and 1970s, especially among those who
favored replacing welfare with a guaranteed income for all citizens.
Some economists viewed a cash payment as a more efficient form of
assistance than various categorical programs.® But beyond the appeal of
efficiency, many liberals considered a guaranteed income the best way
of respecting the freedom of the poor to choose their values and ends
for themselves. Not only would such a policy assure to all citizens the
cconomic prerequisite for the meaningful exercise of their civil and
political rights; it would do so in a way that avoided the contentious
struggle over eligibility requirements and the moral judgments they
typically imposed.

Robe'rt Theobald, an influential advocate of the guaranteed income,
emphasized its importance in terms of the voluntarist conception of
freedom. Each individual should be ensured “the maximum of freedom in
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his choice of action compatible with the needs of the society. Such a degree
of freedom can only be obtained if the individual is provided with
sufficient resources to enable him to live with dignity.” Government
should therefore “adopt the concept of an absolute constitutional right to
income. This would gnarantee to every citizen of the United States . . . the
right to an income from the federal government sufficient to enable himto
live with dignity.” Unlike welfare, a guaranteed income would not seek to
form moral character or shape behavior or cultivate virtue but rather
would enable recipients to choose their values and ends for themselves. It
offered “money rather than moral uplift.” It would reflect “the funda-
mental American belief in the right and the ability of the individunal to
decide what he wishes and ought to do.”*

Liberal reformers echoed the argument that Americans were entitled to
4 minimum income as a matter of right and that the right should be
provided in a way that did not impose on recipients any particular
conception of the good life. William Ryan of New York, a leading
congressional advocate of welfare reform, argued that “a guaranteed
annual income is not a privilege. It should be a right to which every
American is entitled.” He opposed any attempt to condition income
maintenance on the requirement that recipients work. Such requirements
were coercive and objectionable, since “ forced work is alien to individual
choice and freedom.” In testimony to Congress, liberal church groups
opposed not only work requirements but any mandatory job training,
family planning programs, or measures to determine paternity and locate
missing fathers. Such requirements, they objected, “attempt to legislate
morality.” “Assistance should not be used to enforce a particular code of
behavior.” All persons, including the poor, “should have the freedom to
choose how they may express the meaning of their lives.”!

In 1969 President Richard Nixon proposed a Family Assistance Plan
that closely resembled a guaranteed income, providing $1,600 per year
for a family of four. The plan passed the House but died in the Senate,
where liberals objected that its benefits were too low and conservatives

d that its work incentives were too weak. Welfare reform re-
d issue into the 1980s and 1990s, when sentiment grew for
other measures to transform the lives of the

objecte
mained a vexe
work requirements and

poor.*
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The Self-Image of the Age

The version of liberalism that informed American political and constitu-
tlona.l debate in the decades after World War II found its fullest philo-
sopblcal statement in the 1970s, most notably in John Rawls’s Theory of
Justice. Against the utilitarian assumptions that dominated much twenti-
et.%h—century Anglo-American philosophy, Rawls argued that certain indi-
vidual rights are so important that they outweigh considerations of the
genferal welfare or the will of the majority. Thus “the rights secured by
justice are not subject to political bargaining or the calculus of social
interests.”#

The notion that certain individual rights outweigh utilitarian consid-
erations is not, of course, unique to the liberalism of the procedural
republic. Rights can be defended on a number of grounds, including the
grounds that respecting certain rights is a way of cultivating civic virtue or
of el?gouraging among citizens certain worthy practices or beliefs or
qualities of character. A right to free speech might be defended, for
exal‘mple,' on the grounds that it makes possible the political debate and
del.lb.eratlon on which self-government depends. Similarly, the right to
religious liberty might be defended on the grounds that religious practice
and belief are important features of the good life and thus worthy of
special protection.

But Rawls did not defend rights on grounds such as these. To the
contrary, he argued that rights should not depend for their justification on
any particular conception of the good life. According to Rawls, a just
soc1e?ty does not try to cultivate virtue or impose on its citizens any
partlculgr ends. Rather, it provides a framework of rights, neutral among
ends3 within which persons can pursue their own conceptions of the good,
consistent with a similar liberty for others. This is the claim that the right
is prior to the good, and it is this claim that defines the liberalism of the
procedural republic.#

Closely connected to the claim for the priority of the right is the
voluntarist conception of freedom. As Rawls explained, it is precisely
because we are free and independent selves, capable of choosing our ends
for ourselves, that we need a framework of rights that is neutral among

ends. When government seeks to promote virtue or to shape the moral
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character of its citizens, it imposes on some the values of others and so
fails to respect our capacity to choose our own values and ends. On the
voluntarist view, the rights to free speech and religious liberty are impor-
tant, not because the activities they protect are specially worthy but rather
because these rights respect the capacity of persons to choose their beliefs
and opinions for themselves. This brings out the liberating vision under-
lying the insistence that government be neutral among ends. “A moral
person is a subject with ends he has chosen, and his fundamental prefer-
ence is for conditions that enable him to frame a mode of life that
expresses his nature as a free and equal rational being as fully as circum-
stances permit.” As the right is prior to the good, so the self is prior to its
ends. “It is not our aims that primarily reveal our nature,” but rather the
rights we would agree to respect if we could abstract from our aims. “For
the self is prior to the ends which are affirmed by it; even a dominant end
must be chosen from among numerous possibilities.”*

If government must be neutral among ends in order to respect persons
as freely choosing, individual selves, unclaimed by moral ties antecedent
1o choice, it is a further question what rights the ideal of the neutral state
requires. Here too the philosophical debate of the 1970s paralleled the
political debate over rights that unfolded from the New Deal through the
Great Society. Some, including Rawls, argued in defense of the welfare
state. For government to be neutral among ends meant allowing only
those social and economic inequalities that work to the advantage of the
Jeast advantaged members of society. The distribution of talents and
endowments that leads some to flourish and others to fail in the market
economy is “arbitrary froma moral point of view.” Respecting persons as
free and independent selves therefore requires a structure of rights and
entitlements that compensates for the arbitrariness of fortune.*

Others, such as Robert Nozick in Anarchy, State, and Utopia, argued
against the welfare state. A laissez-faire liberal in the tradition of Barry
Goldwater and Milton Friedman, Nozick held that respecting rights
means denying the state a role in the redistribution of income and wealth.
The just distribution is whatever one results from the voluntary exchanges
that transpire in a market society. “From each as they choose, to each as
they are chosen.” Despite their differences about distributive justice,
Nozick agreed with Rawls that individual rights outweigh utilitarian
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considerations and that government should be neutral among ends in
order to respect people’s capacity to choose and pursue their own values
anc! ends.¥” Like the political debate they brought to philosophical clarity,
theirs was a debate within the terms of the voluntarist conception of
freedom.

. "I"he. liberal self-image underlying the procedural republic found more
leVld if less edifying expression in the pop psychology and self-help
literature of the 1970s. It was here that the liberating promise of the
Volunta.rist conception of freedom assumed its most extravagant form.
According to Dr. Wayne Dyer, a best-selling author of the 1970s, the
road to happiness and freedom begins with the insight that “you are the
sum total of your choices.” Self-mastery consists in viewing every aim
ar}d a}ttachment, every feeling and thought, as the product of choice.
Viewing every emotion “as a choice rather than as a condition of life” is
“the very heart of personal freedom.” It is likewise with thought: “You
have the power to think whatever you choose to allow into your head.
If som'ethmg just ‘pops’ into your head . . . you still have the power to
make it go away.” Morality and religion, properly understood, are also
the products of choice. Organized religion, a symptom of “approval-
seeking needs,” produces behavior that “you haven’t chosen . . . freely.”
Preferable is “a veritable religion of the self in which an individual
determines his own behavior” without “needing the approval of an
outside force.”*

According to the political theory of contemporary liberalism, govern-
ment should neither shape nor judge the character of its citizens. Accord-
ing to.D.r. Dyer, people should adopt the same nonjudgmental stance even
in their intimate relations. The essence of love is the “willingness to allow
E‘}}ose that you care for to be what they choose for themselves.” Such love

involves no .Jmposition of values on the loved one.” Such independent
ielves’ would 1n§pire new lyrics for popular love songs. Instead of singing

Qan t stop loving you,” they would croon, “I can stop loving you, but at
this point I choose not to.”#

Notwithstanding their nonjudgmental pose, however, Dr. Dyer’s unen-
Fumbered selves do insist that those they love live up to the ideal of
md_ependencc. They “want those they love to be independent, to make
their own choices, and to live their lives for themselves.” They “see
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independence as superior to dependence in all relationships. . . . They
refuse to be dependent, or depended upon, in a mature relationship.”

If caricature can be clarifying, Dyer’s ideal of the person sums up the
liberating promise that animates the procedural republic. The happy,
healthy selves he invites us to admire “are strikingly independent. . . .
Their relationships are built upon mutual respect for the right of an
individual to make decisions for himself.” They are tolerant, nonjudg-
mental, except toward those who affirm the dependence they despise.
“They have no oughts for others. They see everyone as having choices,
and those petty things that drive others insane are simply the results of
someone else’s decision.” Alert to the fact that people often disagree
about values, they are quick to bracket controversial questions and so
waste little time engaging in moral discourse or debate: “They aren’t
arguers or hot-headed debaters; they simply state their views, listen to
others and recognize the futility of trying to convince someone else to
be as they are. They’ll simply say, “Thats all right; we’re just different.
We don’t have to agree.” They let it go at that without any need to win
an argument or persuade the opponent of the wrongness of his posi-
tion.”*
Unencumbered by moral ties they have not chosen, Dyer’s ideal selves
know no solidarity: “Their values are not local. They do not identify with
the family, neighborhood, community, city, state, or country. They see
themselves as belonging to the human race, and an unemployed Austrian
is no better or worsc than an unemployed Californian. They are not

patriotic toa special boundary; rather they see themselves as a part of the

whole of humanity.” ,
More than health and happiness, those who live according to Dr.

Dyer’s precepts can attain “total mastery” of their lives. Far from the
republican freedom of exercising self-government, however, the mastery
at issue has mostly to do with personal relations or activities of consump-
tion—standing up to surly department store clerks, returning a steak
without being intimidated by rude waiters, and so on. In this lies the
pathos of the voluntarist project as it had unfolded by the 1970s. For even
as Americans yearned for mastery in their personal lives, the public life
informed by the voluntarist vision was haunted by the fear that the

prospect of collective agency was slipping away.
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The Loss of Mastery

By the 1970s, the version of liberalism that asserts the priority of the right
over the good had become the reigning American public philosophy. The
notion that government should be neutral among competing conceptions
of the good life in order to respect people’s rights to choose their own
values and ends figured prominently in political discourse and constitu-
tional law. The image of persons as free and independent selves, unen-
cumbered by moral or political ties they have not chosen, found
expression in politics, economics, law, philosophy, and the broader public
culture. Older, republican understandings of citizenship and freedom did
not disappear altogether but were now a minor strand in American public
discourse.

But notwithstanding its liberating vision, the public philosophy of
contemporary liberalism was unable to secure the liberty it promised. The
triumph of the voluntarist conception of freedom coincided with a grow-
ing sense of disempowerment. Despite the expansion of rights and entitle-
ments and despite the achievements of the political economy of growth
and distributive justice, Americans found to their frustration that they
were losing control of the forces that governed their lives. At home and
abroad, events spun out of control, and government seemed helpless to
respond. At the same time, the circumstances of modern life were eroding
those forms of community—families and neighborhoods, cities and
towns, civic and ethnic and religious communities—that situate people in
the world and provide a source of identity and belonging.

Taken together, these two fears—for the loss of self-government and
the erosion of community—defined the anxiety of the age. It was an
anxiety that the reigning political agenda, with its attenuated civic re-
sources, was unable to answer or even address. This failure fueled the
discontent that has beset American democracy from the late 1960s to the
present day. Those political figures who managed to tap the mood of
discontent did so by reaching beyond the terms of contemporary liberal-
ism; some sought a response in a recovery of republican themes.

History seldom marks its moments with precision; the lines it etches in
time are often blurry and difficult to discern. The year 1968, however,
was an exception. For it was then that America’s moment of mastery
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expired. Theodore White began his chronicle of the tumultuous politics of
1968 by describing the glassed-in wall maps and clattering teletypes of the
Pentagon’s National Military Command Center, where the U.S. military
monitors the readiness of American forces and weapons around the

globe. “Here, enshrined like myth, in January, 1968, was the visible

symbol of American faith: that the power of the United States can be
curbed by no one, that the instruments of American government need but
the will to act and it is done.” As White observed, “In 1968 this faith was
to be shattered—the myth of American power broken, the confidence of
the American people in their government, their institutions, their leader-
ship, shaken as never before since 1860.7%

The first episode in the shattering of faith came at the end of January,
when reports of a Communist offensive in Vietnam came across the
command center’s teletypes. On the day of the Vietnamese New Year
(Tet), Viet Cong forces mounted a stunning attack on Saigon and other
South Vietnamese strongholds, invading even the supposedly impregna-
ble American embassy. That night on the evening news, Americans, long
assured by their government that the United States was winning the war,
saw the shocking scene of Viet Cong troops in the U.S. embassy. The next
day they witnessed the gruesome spectacle of a South Vietnamese officer
shooting a Viet Cong prisoner in the head, an image that came to symbol-
ize the brutality of the war.”

Although the Tet offensive actually ended in a costly defeat for Com-
munist forces, it had a devastating effect on Americans’ confidence in
Lyndon Johnson’s conduct of the war. In the weeks after Tet, antiwar
sentiment grew, Johnson’s popularity plummeted, and even the measured
CBS newscaster Walter Cronkite called for de-escalation. Meanwhile, the
1968 political season unfolded in a series of bewildering and ultimately
violent events. In the New Hampshire primary, antiwar senator Eugene
McCarthy, challenging a president of his own party, nearly defeated
Lyndon Johnson. Polls showed that McCarthy’s votes came not only
from opponents of the war but also from hawks disillusioned with
Johnson’s Vietnam quagmire. A few days later, Robert Kennedy declared
his candidacy. At the end of March, Johnson, his presidency battered not
only by the war but also by the domestic unrest it had provoked, shocked
the country by announcing his withdrawal from the campaign.*

o]
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Four days later, Martin Luther King Jr. was assassinated in Memphis.
Riots broke out in urban ghettos across the country; forty-three people
died, and more than 20,000 were arrested. The next month, on the night
of his victory in the California primary, Robert Kennedy was assassinated
in Los Angeles. Vice President Hubert Humphrey went on to win the
Democratic nomination in August, but violent clashes between police and
antiwar protesters outside the Chicago convention hall defined the occa-
sion. In November, Richard Nixon, appealing to Americans’ desire for
“law and order,” was elected president.’’

The mood of discontent and disillusion that descended upon American
politics in 1968 had been building for several years. The inner-city riots,
campus protests, and antiwar demonstrations of the mid-1960s inti-
mated the unraveling of faith in existing arrangements. These protests
and disorders, and the fears they aroused, fostered a growing sense that
events were spinning out of control and that government lacked the
moral or political authority to respond. In 1968 the disillusion spread
beyond the ghettos and the campuses to a broader American public. The
heady sense of mastery so prevalent in earlicr decades gave way to the
conviction that “events are in the saddle and ride mankind.”* Americans
began to think of themselves less as agents than as instruments of larger
forces that defied their understanding and control. As James Reston
wrote, “Washington is now the symbol of the helplessness of the present
day. . . . The main crisis is not Vietnam itself, or in the cities, but in the
feeling that the political system for dealing with these things has broken
down,”?

The decades that followed did not allay that sense of helplessness. At
home and abroad, events of the 1970s and 1980s only deepened Ameri-
cans’ fears that, individually and collectively, they were losing control of
the forces that governed their lives. The Watergate break-in and cover-up;
Nixon’s resignation under threat of impeachment; the fall of Saigon, as
Americans and South Vietnamese clamored desperately to board the few
departing helicopters; the inflation of the 1970s; the OPEC oil shock; the
ensuing energy shortage and gasoline lines; the Iranian hostage-taking
and failed rescue mission; the terrorist killing of 241 American marines in
their barracks in Beirut; the stagnation of middle-class incomes; the
gaping federal budget deficit; and the persistent inability of government to

The Triumph and Travail of the Procedural Republic « 297

deal with crime, drugs, and urban decay: all further eroded Americans’
faith that they were the masters of their destiny.

These events took a devastating toll on Americans’ trust in govern-
ment.® In 1964, 76 percent of Americans believed they could trust the
government in Washington to do what is right most of the time; three
decades later, only 20 percent did.¢! In 1964, just under half of Americans
thought that government wasted a lot of the taxpayers’ money; by the
1990s, four out of five thought so. In 1964, fewer than one in three
Americans believed government was run by a few big interests rather than
for the benefit of all the people; by the 1990s, three-fourths of Americans
thought government was run by and for the few.©2 When John Kennedy
was elected president, most Americans believed that public officials cared
what they thought; three decades later, most Americans did not.®?

Groping to Address the Discontent

As disillusion with government grew, politicians groped to articulate
frustrations and discontents that the reigning political agenda did not
capture. Those who tapped the mood of discontent differed as sharply in
their politics as George Wallace and Robert Kennedy, Jimmy Carter and
Ronald Reagan. But for all their differences, those who succeeded all drew
on themes that reached beyond the terms of contemporary liberalism and
spoke to the loss of self-government and community.

The Politics of Protest: George C. Wallace

Prominent among the early practitioners of the politics of protest was
George Wallace, the fiery southern populist who in 1963, as governor of
Alabama, proclaimed “segregation now, segregation tomorrow, segrega-
tion forever” and vowed to “stand in the schoolhouse door” to prevent
the desegregation of the University of Alabama.®* Running as a third-
party candidate for president in 1968, and in the Democratic primaries in
1972, Wallace voiced the resentments of white working-class voters who
felt threatened by crime and race riots, victimized by forced busing to
integrate public schools, angered by student protests and antiwar demon-
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strations, and disempowered by permissive courts and arrogant federal
bureaucrats. He spoke, he said, for the “average man in the street, this
man in the textile mill, this man in the steel mill, this barber, the beauti-
cian, the policeman on the beat.”®

Beyond the undeniable element of racism in Wallace’s appeal lay a
broader protest against the powerlessness many Americans felt toward a
distant federal government that regulated their lives but seemed helpless
to stem the social turmoil and lawlessness that troubled them most.%
Wallace exploited the fact that neither major party was addressing this
sense of dissmpowerment. There was “not a dime’s worth of difference,”
Wallace charged, between national Democrats and Republicans, who
would rather listen to “some pointy-headed pseudo-intellectual who can’t
even park his bicycle straight” than to ordinary citizens. “They’ve looked
down their noses at the average man on the street too long . . . they say,
“We’ve gotta write a guideline, we’ve gotta tell you when to get up in the
morning, we've gotta tell you when to go to bed at night.” And we gonna
tell both national parties the average man on the street in Tennessce and
Alabama and California don’t need anybody to write him a guideline to
tell him when to get up.”*

Although he railed against the power of the federal government, Wal-
lace was no laissez-faire conservative. He favored tax reform and sup-
ported increases in Social Security, unemployment compensation, and the
minimum wage. Like earlier populists, he protested against concentrated
wealth and economic power: “We’re sick and tired of the average citizen
being taxed to death while these multibillionaires like the Rockefellers
and the Fords and the Mellons and Carnegies go without paying taxes.”®

Wallace offered blunt remedies for social unrest. Professors calling for
revolution and students raising money for Communists should be thrown
- into “a good jail somewhere.” Unruly political protesters might be dealt
with by “a good crease in the skull.” As for the “anarchist™ who tried to
block the president’s car, Wallace promised, “If any demonstrator lies
down in front of my car when P’'m President, that'll be the last car he lays
down in front of.”®

Beyond cracking down on dissenters, Wallace proposed scaling back
the power of the federal government, which he claimed was dominated by
an elite that scorned the values of ordinary Americans: “I'm sick and tired
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of some professors and some preachers and some judges and some news-
paper editors having more to say about my everyday life . .. than T have to
say about it mysclf.” He would summon the Washington bureaucrats and
«take away their briefcases and throw them in the Potomac River.” The
«pbeatnik mob in Washington” had “just about destroyed not only local
government but the school systems of our country,” prompting a “back-
Jash against big government.” Wallace pledged to reverse the trend to-
ward federal power: “We are going to turn back to you, the people of the
states, the right to control our domestic institutions.””

Wallace’s candidacy revealed the dark side of the politics of powerless-
ness, but his electoral success alerted mainstream politicians to a gathering
discontent they could ill afford to ignore.” As a third-party candidate in
1968, Wallace drew close to 10 million votes and carried five states. Before
being shot while campaigning in the 1972 Democratic primaries, he drew
more popular votes than any other Democrat, winning five primaries and
finishing second in five others.” Although Wallace offered little in the way
of plausible solutions, he was among the first to tap the discontent of a
growing number of Americans who believed that the familiar debates
between Democrats and Republicans, liberals and conservatives, did not
address the issues that mattered most. The reigning political agenda, which
still bore the imprint of the New Deal and the Great Society, had mostly to
do with competing notions of individual rights and different ways of
managing the relation between the welfare state and the market economy.
It had little to say to those who feared they were losing control of their lives
to vast structures of impersonal power while the moral fabric of neighbor-

hood and community unraveled around them.

Civic Stirrings: Robert F. Kennedy

Of all the presidential candidates of recent decades who sought to articu-
late the inchoate frustrations that beset American politics, the one who
offered the most compelling political vision was Robert F. Kennedy. The
alternative he offered was drawn from the republican tradition of politics
that contemporary liberalism had largely eclipsed. As attorney general
under his brother, John Kennedy, and later as a U.S. senator from New
York, Robert Kennedy was widely identified with the version of liberal-
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ism that set the terms of political discourse in the 1960s. But in the last few
years of his life, Kennedy became a trenchant critic of the assumptions
underlying the American welfare state.”

Kennedy observed that by the mid-1960s the federal government had
largely fulfilled the agenda of liberal reform: “The inheritance of the New
Deal is fulfilled. There is not a problem for which there is not a program.
There is not a problem for which money is not being spent. There is not a
problem or a program on which dozens or hundreds or thousands of
bureaucrats are not earnestly at work.”” But despite the success of the
liberal project, and perhaps partly because of it, Americans found them-
selves the victims of large, impersonal forces beyond their control. Ken-
nedy linked this loss of agency to the erosion of self-government and the
sense of community that sustains it.

Kennedy sought to redress the loss of agency by decentralizing political
power. This marked a departure from the liberalism of his day. From the
1930s to the 1960s, liberals had viewed increased federal power as an
instrument of freedom.” The concentration of power in the national
government and the expansion of individual rights and entitlements had
gone hand in hand. Liberals defended the growth of federal power as
essential to securing the basic rights of citizens—including civil rights and
certain economic rights—against infringement by local majorities. Other-
wise, they argued, local governments might act to deprive people of their
rights, by allowing segregation, for example, or denying welfare benefits
on illegitimate grounds. Those like Wallace, who opposed desegregation,
or Goldwater, who opposed social and economic entitlements, often
called for states’ rights and Jocal control as a way of opposing federal
policies they disliked.

Robert Kennedy’s case for decentralization was different. Since he was
an advocate of civil rights and federal spending to help the poor, his worry
about federal power did not spring from opposition to the ends it served.
Rather, it reflected the insight that even a realized welfare state cannot
secure the part of freedom bound up with sharing in self-rule; it cannot
provide, and may even erode, the civic capacities and communal resources
necessary to self-government. In the mounting discontents of American
public life, Kennedy glimpsed the failure of liberal politics to attend to the
civic dimension of freedom.
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In terms reminiscent of Brandeis® attack on “the curse of bigness,”
Kennedy criticized the concentration of power in both the modern econ-
omy and the bureaucratic state. “Even as the drive toward bigness [and]
concentration . . . has reached heights never before dreamt of in the past,”
he told an audience in rural Minnesota, “we have come suddenly to
realize how heavy a price we have paid . . . in [the] growth of organiza-
tions, particularly government, so large and powerful that individual
effort and importance seem lost; and in loss of the values of . . . commu-
nity and local diversity that found their nurture in the smaller towns and
rural areas of America. . . . Bigness, loss of community, organizations and
society grown far past the human scale—these are the besetting sins of the
twentieth century, which threaten to paralyze our capacity to act. . . .
Therefore, the time has come . . . when we must actively fight bigness and
overconcentration, and seek instead to bring the engines of government,
of technology, of the economy, fully under the control of our citizens.””

A politics of more manageable proportions was not only an idyll for
rural America. It also informed Kennedy’s approach to the crisis of the
cities. Underlying the plight of urban America, he told a Senate subcom-
mittee, was “the destruction of the sense, and often the fact, of commu-
nity, of human dialogue, the thousand invisible strands of common
experience and purpose, affection and respect, which tie men to their
fellows. It is expressed in such words as community, neighborhood, civic
pride, friendship.””

In recent decades, Democrats who have evoked the ideal of commu-
nity—from Lyndon Johnson to Walter Mondale and Mario Cuomo—
have typically appealed to the national community.” But Robert Kennedy
doubted that the nation was a sufficient vehicle for the kind of community
self-government requires: “Nations or great cities are too huge to provide
the values of community. Community demands a place where people can
see and know each other, where children can play and adults work
together and join in the pleasures and responsibilities of the place where
they live.” Such communities were disappearing in the modern world,
leaving their inhabitants dislocated and disempowered. “The world be-
yond the neighborhood has become more impersonal and abstract,”
beyond the reach of individual control: “cities, in their tumbling spread,
are obliterating neighborhoods and precincts. Housing units go up, but
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there is no place for people to walk, for women and their children to meet,
for common activities. The place of work is far away through blackened
tunnels or over impersonal highways. The doctor and lawyer and govern-
ment official is often somewhere else and hardly known. In far too many
places—in pleasant suburbs as well as city streets—the home is a place to
sleep and eat and watch television; but the community is not where we
live. We live in many places and so we live nowhere.””

In describing the ways in which crime and joblessness plague life in the
urban gherto, Kennedy emphasized their civic consequences. Beyond the
physical danger it posed, the tragedy of crime was that it destroyed the
public spaces, such as neighborhoods and communities, that are essential
to self-government: “The real threat of crime is what it does to ourselves
and our communities. No nation hiding behind locked doors is free, for it
is imprisoned by its own fear. No nation whose citizens fear to walk their
own streets is healthy, for in isolation lies the poisoning of public partici-
pation.” Similarly, the problem with unemployment was not simply that
the jobless lacked an income but that they could not share in the common
life of citizenship: “Unemployment means having nothing to do—which
means having nothing to do with the rest of us. To be without work, to be
without use to one’s fellow citizens, is to be in truth the Invisible Man of
whom Ralph Ellison wrote.”*

Drawing on the voluntarist conception of freedom, many liberals of the
day argued that the solution to poverty was welfare, ideally in the form of
a guaranteed minimum income that imposed no conditions and made no
judgments about the lives recipients led. Respecting persons as free and
independent selves, capable of choosing their own ends, meant providing
each person as a matter of right a certain measure of economic security.
Kennedy disagreed. Unlike many liberals, he did not draw his inspiration
from the voluntarist conception of freedom. His primary concern was
with the civic dimension of freedom, the capacity to share in self-govern-
ment. On these grounds, he rejected welfare and a guaranteed income as
inadequate.

Although welfare might alleviate poverty, it did not equip persons with
the moral and civic capacities to share in full citizenship. Welfare was
perhaps “our greatest domestic failure,” Kennedy argued, because it
rendered “millions of our people slaves to dependency and poverty,
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waiting on the favor of their fellow citizens to write them checks. Fellow-
ship, community, shared patriotism—these essential values of our civili-
zation do not come from just buying and consuming goods together. They
come from a shared sense of individual independence and personal ef-
fort.” The solution to poverty was not a guaranteed income paid by the
government but “dignified employment at decent pay, the kind of em-
ployment that lets a man say to his community, to his family, to his
country, and most important, to himself, ‘T helped to build this country. I
am a participant in its great public ventures.”” A guaranteed income,
whatever good it might do, “simply cannot provide the sense of self-
sufficiency, of participation in the life of the community, that is essential
for citizens of a democracy.”®!

Kennedy’s proposal for bringing jobs to the inner city reflected his
broader aim of restoring a political economy of citizenship. Rather than a
government jobs program directed from Washington, Kennedy proposed
federal tax breaks for businesses that opened plants in impoverished
areas, an idea recently revived as “enterprise zones.” But Kennedy did not
propose to rely on market forces alone. Even if tax incentives succeeded in
prompting outside enterprises to invest in the ghetto, this would do little
to give residents control of their communities. Kennedy therefore pro-
posed the creation of Community Development Corporations, commu-
nity-run institutions that would direct development in accordance with
local needs. Such corporations might finance construction of low-cost
housing, health clinics, parks, even shopping centers and movie theaters,
and also arrange job training so that local workers could carry out the
construction. The aim of the program was civic as well as economic: to
help “the ghetto to become a community—a functioning unit, its people
acting together on matters of mutual concern, with the power and re-
sources to affect the conditions of their own lives.”#?

In one of the first major experiments along these lines, Kennedy enlisted
government, COrporate, and foundation support to launch a community
development corporation in the Bedford-Stuyvesant section of Brooklyn,
the second-largest black ghetto in the country. More than a project of
cconomic development, Kennedy saw Bedford-Stuyvesant as “an experi-
ment in politics, an experiment in self-government. Indeed, it is above all
2 chance to bring government back to the people of the neighborhood.”
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Kennedy recalled Jefferson’s proposal to regenerate civic virtue by divid-
ing the country into small political districts, or “wards,” within which
Americans could take charge of their local affairs and learn the habits and
the skills of citizenship. Community development corporations and other
neighborhood bodies, given sufficient responsibilities and support, might
be a way of translating Jefferson’s republican vision to modern times, of
reversing “the growing accumulation of power and authority in the
central government in Washington, and [returning] that power of deci-
sion to the American people in their own local communities.”#

Alone among the major politicians of his day, Robert Kennedy diag-
nosed the disempowerment that afflicted American public life as a symp-
tom of the erosion of civic practices and ideals. Partly as a result,
Kennedy’s candidacy resonated across two constituencies of discontent—
white ethnics and blacks—that since his death have often been at odds. In
the Indiana primary, for example, he won 86 percent of the black vote and
also swept the seven counties that had given George Wallace his greatest
support in 1964. Once described as “the last liberal politician who could
communicate with white working-class America,” Kennedy was in any
case the only candidate of protest—from Wallace to Reagan to Jesse
Jackson—who “was able to talk to the two polarities of powerlessness at
the same time.”®

In the decades that followed, Jimmy Carter and Ronald Reagan won the
presidency by speaking to the frustrations that Americans felt toward
government and politicians. Both campaigned as outsiders to Washington
who would restore American confidence and pride. In the end, their
presidencies did little to change the conditions underlying the discontents
they tapped as candidates. Their differing attempts to diagnose these
discontents shed light nonetheless on the political condition we still con-
front.

Moralism and Managerialism: Jimmy Carter

Carter campaigned, in the wake of Watergate and Gerald Ford’s pardon
of Richard Nixon, as an outsider to the Washington establishment who
would restore Americans’ faith in government. Americans had lost
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confidence in their government, Carter argued, because it had been
deceitful and inefficient. He offered two remedies—one moral, the other
managerial. The first emphasized honesty and openness, the second
efficiency and competence.® Carter’s moral appeal was expressed in his
famous pledge never to lie to the American people. But the honesty and
openness Carter promised was more than a matter of personal probity.
It was also intended as a cure for the distance between the people and
their government, a distance that Americans increasingly experienced as
disempowering.

In this respect Carter’s vision departed from the republican tradition
and reflected the public philosophy of his day. The republican tradition
taught that a certain distance between the people and their government
was unavoidable, even desirable—provided that distance was filled with
mediating institutions that gathered people together and equipped them
to share in self-rule. This was the insight that animated the formative
project from Jefferson’s ward system to Robert Kennedy’s community
development corporations. Carter’s politics did not draw on this tradi-
tion. Rather than mediate and order the distance between the people and
the government, Carter proposed to close it. His call for honesty and
openness stood for this larger ambition—to collapse the distance between
government and the governed, to approach a kind of transparence, or
immediacy, between the presidency and the people.

Carter expressed this aspiration in a number of ways. He wanted “to
strip away the secrecy,” to “tear down the wall that exists between our
people and our government,” to have a nation that was “honest and
sensitive [and] open.” Even “the smallest lie, the smallest misleading
statement” he might commit as President could have a devastating effect.
He would seek to avoid such transgressions by “tying” himself directly to
the people: “I don’t ever want there to be any powerful, big shot political
intermediary between me and the average citizen of this country. We’ve
got to be melded together.”*

The second aspect of Carter’s program traced the disillusion with
government to its inefficiency: “We now have a bloated bureaucratic mess
in Washington. It’s going to take an outsider to correct it.” Carter prom-
ised to make government more efficient, economical, and manageable:
«We must give top priority to a drastic and thorough revision of the
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federal bureaucracy, to its budgeting system and to the procedures for
constantly analyzing the effectiveness of its many varied services. Tight
businesslike management and planning techniques must be instituted and
maintained, utilizing the full authority and personal involvement of the
president himself.”® Critics soon derided Carter for being all too true to
his technocratic promise, as he checked the arithmetic of the federal
budget and personally reviewed requests to use the White House tennis
court.® But the deeper difficulty lay elsewhere.

However different their tone, the moralism and managerialism that
defined Carter’s politics shared this defect: neither addressed the purposes
or ends that government should serve. Consistent with the public philoso-
phy of the procedural republic, Carter’s program of honesty and
efficiency bracketed, or abstracted from, any substantive moral or politi-
cal ends. More than a technocratic conceit, Carter’s moralism and man-
agerialism had the political advantage of avoiding ideological
controversy. Carter repeatedly emphasized the nonideological character
of his politics: “I don’t believe in wasting money. I do believe in tough,
competent management. . . . I also believe in delivering services to those
people who need those services in an efficient, economical, and sensitive
way. That is not liberal or conservative. It’s just good government.”*

Some faulted Carter for conducting a “passionless presidency.”” The
real problem was that, true to his campaign, his was a purposeless
presidency. Honesty and efficiency, however admirable, are not ends but
ways of pursuing ends; they do not in themselves constitute a governing
vision. Lacking any substantive governing purpose, Carter’s presidency
was all.the more vulnerable to events at home and abroad that deepened
Americans’ sense of disempowerment.

The first such event unfolded gradually, as rising consumer prices
brought an extended episode of double-digit inflation, only the second
since the days following World War II. Prompted partly by higher energy
prices, the annual rate of inflation rose steadily from 7 percent in May
1978 to 14.8 percent in March 1980.% Beyond shrinking the purchasing
power of consumers, the mounting inflation further eroded Americans’
confidence that they were the masters of their destiny. The civic conse-
quences of inflation were nowhere better described than in the Economic
Report of the President of January 1979. “One of the major tasks of a
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democratic government is to maintain conditions in which its citizens
have a sense of command over their own destiny,” the report stated.
During an inflation, people watch in frustration as the value of their pay
or pension is eroded “by a process that is beyond their control.” It is
difficult enough to plan for the future in the best of times. But “[w]hen the
value of the measuring rod with which we do our planning—the purchas-
ing power of the dollar—is subject to large and unpredictable shrinkage,
one more element of command over our own future slips away. It is small

wonder that trust in government and in social institutions is simultane-

ously eroded.”?

The sense that events were spinning out of control was heightened by
the oil shock of 1979, brought on by the overthrow of the shah of Iran and
sharp price increases by other oil-producing states of the Middle East. Oil,
which had sold on the world market for $3.41 a barrel in 1973, rose to
$14.54 by 1978, and reached $30 a barrel in 1980.% The oil shock not
only contributed to U.S. inflation but also drove home to Americans how
dependent was their way of life on cheap energy supplied by foreign
nations over which they had little control. Frustration with this condition
reached panic proportions when, in the spring and summer of 1979,
gasoline shortages led to long lines and rationing schemes at gas stations
across the country.

President Carter, aware that the gas shortage was deepening the anger
and disillusion of the American electorate, recast a planned speech on the
energy crisis to address the larger crisis of confidence in American public
life. “The erosion of our confidence in the future is threatening to destroy
the social and political fabric of America,” he declared. People were losing
faith “not only in government itself but in their ability as citizens to serve
as the ultimate rulers and shapers of our democracy.” What could be done
to change this condition? Carter’s answer consisted mainly of exhorta-
rion: “We simply must have faith in each other, faith in our ability to
govern ourselves, and faith in the future of this Nation. Restoring that
faith and that confidence to America is now the most important task we
face.”™

Carter’s address became known as the “malaise” speech (although he
never used that term), and many criticized him for blaming his troubles on
the anxious mood of the American people.*s But the speech was actually
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a cogent statemnent of the discontent that had been building for over a
decade. Tts weakness was not that it shifted blame but that it failed to offer
a direction for American politics that might address the discontent he
aptly described.

A few months later the gas lines receded, but the unraveling of faith,
and of the Carter presidency, continued. In the crowning indignity of
Carter’s luckless tenure, a mob of demonstrators in Iran took fifty-three
Americans hostage at the U.S. embassy in Teheran. Walter Cronkite
began closing the CBS newscast each night by counting the days the
hostages had been held—a count that stretched to the end of Carter’s
term—and ABC kept the humiliating spectacle before the public with a
daily late-night report that became the long-running program “Night-
line.” The hostage crisis, and the rescue mission that failed in the desert,
seemed to confirm yet again that a nation accustomed to mastery had lost
control of its destiny.”

Libertarian versus Communal Conservatism: Ronald Reagan

Ronald Reagan was elected on the promise to restore American mastery.
Unbound by the strictures of the procedural republic, his rhetoric reso-
nated with the ideals of self-government and community. For a time, his
appeal to American pride and resolve, combined with the salubrious
effects of economic recovery, seemed to reverse the trend toward ever-in-
creasing disillusion with government. In the end, however, his presidency
did little to change the conditions underlying the discontent. The policies
he advanced did not attend to the features of modern life that posed the
gravest threats to the prospect of collective agency and the fabric of
community. The “morning in America” proclaimed in Reagan’s gauzy
campaign commercials of 1984 proved a false dawn, and by the end of the
1980s Americans’ frustration with their political condition continued to
mount.”

Although Reagan ultimately failed to allay the discontent he tapped, it
is instructive nonetheless to consider the source of his appeal and the way
it departed from the reigning terms of political discourse. Reagan’s
achievement was to bring together in a single voice two contending
strands in American conservatism. The first, the libertarian or laissez-faire

-own decisions—even their own mistakes.
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conservatism of Barry Goldwater and Milton Friedman, holds that peo-
ple should be free to do as they please as long as they do not harm others.
This is the conservatism that celebrates the “free market” and talks of
getting government out of people’s lives. It rejects the notion that govern-
ment should form the character of its citizens, and so fits comfortably with
the assumptions of the procedural republic. Rather than seek to cultivate
virtue, this conservativism affirms the voluntarist conception of freedom.
As Reagan once declared, in his libertarian voice, “We believe that liberty
can be measured by how much freedom Americans have to make their
398

The second strand of Reagan’s conservatism fit uneasily with the first
and gestured beyond the terms of the procedural republic. This part of his
politics evoked a civic or communal ethic favored by cultural conserva-
tives and the religious right. Where libertarian conservatives reject the
formative project, communal conservatives believe government should
attend to the character of its citizens. The first seek a greater role for
markets in public life, the second a greater role for morals.

Communal conservatism of the Reagan era found its most conspicu-
ous expression in the strident voice of Jerry Falwell and his “Moral
Majority.” Falwell railed against rampant moral decay in American life,
which he associated with feminism, abortion, homosexuality, pornogra-
phy, sexual permissiveness, secular humanism, rock music, and the lack
of prayer in public schools. “The hope of reversing the trends of decay
in our republic now lies with the Christian public in America,” Falwell
declared. “We cannot expect help from the liberals.” “While it is true
that we are not a theocracy,” Falwell allowed, “we nevertheless are a
nation that was founded upon Christian principles. . . . We need to
define and articulate the issues of sin and sinful living, which are destroy-
ing our nation today.” Asked if such a program would lead to “censor-
ship or a kind of Christian Nazism,” Falwell offered the uncomforting
reply that “we cannot allow an immoral minority of our population to
intimidate us on moral issues. People who take a weak stand on morality
inevitably have weak morals.”

Communal conservatism found more attractive expression in the writ-
ings of columnist George F. Will. Arguing that “statecraft is soulcraft,” he
criticized liberals and conservatives alike for assuming that government
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should be neutral on moral questions. “Just as all education is moral
education because learning conditions conduct, much legislation is moral
legislation because it conditions the action and the thought of the nation
in broad and important spheres in life.” Unlike Falwell, who sought
America’s salvation in a rebirth of Christian morality, Will sought to
cultivate civic virtue, the “dispositions, habits and mores” on which free
government depends. By virtue he meant “good citizenship, whose prin-
cipal components are moderation, social sympathy and willingness to
sacrifice private desires for public ends.” Against the laissez-faire conser-
vatism of his day, Will sought to revive for conservative politics the
formative ambition of the republican tradition.®

In their hostility toward government, conservatives had come to agree
with liberals that political institutions “should strive to be indifferent to,
or neutral about, the ‘inner life’—the character—of the citizenry.” For
example, as many liberals defended abortion rights by claiming that
government should be neutral on moral questions, many conservatives
defended laissez-faire economic policies by claiming that government
should be neutral toward the outcomes the market economy generates.
This was a mistake, argued Will, for it is neither possible nor desirable for
government to be neutral on moral questions. The attempt to avoid the
formative aspects of politics had impoverished political discourse, eroded
social cohesion, and heightened Americans’ dislike of government. “Our
sense of citizenship,” Will observed, “has become thin gruel.” Conserva-
tives would do better, he maintained, to stop despising government and to
articulate a version of the welfare state hospitable to conservative values
and likely to nurture the qualities of character on which good citizenship
depends. 1!

Reagan drew, in different moods and moments, on both the libertarian
and communal strands of American conservativism. Like Goldwater, he
viewed the welfare state as a violation of individual liberty and rejected
the notion that public assistance was a right or entitlement of the needy.
But for all his talk of individual liberty and market solutions, it was the
communal strand of Reagan’s politics that enabled him to speak to the
discontents of the time. The most resonant part of his political appeal lay
in his skillful evocation of communal values—of family and neighbor-
hood, religion and patriotism. What set Reagan apart from laissez-faire

The Triumph and Travail of the Procedural Republic - 311

conservatives also set him apart from the liberal public philosophy of the
day. This was his ability to identify with Americans’ yearnings for a
common life of larger meanings on a smaller, less impersonal scale than
the procedural republic provides.

Reagan spoke to the loss of mastery and the erosion of community.
Challenging Republican incumbent Gerald Ford in 1976, Reagan criti-
cized those “in our nation’s capital [who] would have us believe we are
incapable of guiding our own destiny.” His 1980 presidential campaign
was above all about mastery, about countering the sense of powerlessness
that afflicted the Carter presidency. “The prevailing view in America is
that no one is in control,” Reagan’s pollster observed. “The prevailing
impression given by the White House is that no one can be in control.”
The Reagan campaign would “convey the clearest possible message that
Reagan stands for leadership and control.”1%2

Accepting his party’s nomination in 1980, Reagan denounced the view
“that our nation has passed its zenith.” He rejected the notion that “the
federal government has grown so big and powerful that it is beyond the
control of any president.” And he expressed alarm that the main question
for American foreign policy was “no longer, ‘Should we do something?’,
but ‘Do we have the capacity to do anything?” In a world that seemed to
defy human agency and control, Reagan promised to rekindle the Ameri-
can spirit, to reassert “our national will and purpose,” to “recapture our
destiny, to take it into our own hands.”'®

Reagan linked the sense of disempowerment with the erosion of
community and the unraveling of those sources of moral authority and
shared identity intermediate between the individual and the nation.
Campaigning for the 1976 Republican nomination, Reagan called for
“an end to giantism, for a return to the human scale—the scale that
human beings can understand and cope with; the scale of the local
fraternal lodge, the church congregation, the block club, the farm bu-
reau.” In terms reminiscent of Brandeis, Reagan praised the “locally-
owned factory, the small businessman, who personally deals with his
customers and stands behind his product, the farm and consumer coop-
erative, the town or neighborhood bank that invest in the community,
the union local. . . . It is this activity on a small, human scale that creates

the fabric of community.”!®
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Reagan’s 1980 Republican platform elaborated this theme. It pledged
to “reemphasize those vital communities like the family, the neighbor-
hood, [and] the workplace” that reside “between government and the
individual,” and to encourage the “rebirth of citizen activity in neighbor-
hoods and cities across the land.” During his presidency Reagan spoke
repeatedly of restoring “the values of family, work, neighborhood, and
religion.” Announcing his candidacy for reelection in 1984, he declared:
“America is back and standing tall. We’ve begun to restore great Ameri-
can values—the dignity of work, the warmth of family, the strength of
neighborhood.”15

Reagan blamed big government for dissmpowering citizens and under-
mining community: “Our citizens feel they’ve lost control of even the
most basic decisions made about the essential services of government,
such as schools, welfare, roads, and even garbage collection. And they’re
right.” He also claimed that big government contributed to crime and
moral decay by crowding out the institutions of civil society that had in
the past “shaped the character of our people.” Citing commentators who
stressed the need for such mediating institutions, he argued that govern-
ment had “preempt[ed] those mitigating [sic] institutions like family,
neighborhood, church, and school—organizations that act as both a
buffer and a bridge between the individual and the naked power of the
state,” 106

Reagan’s solution was a “New Federalism” that would shift power
from the federal government to states and localities. A revitalized federal
system would restore people’s control over their lives by locating power
closer to home. A less intrusive national government would leave room
for local forms of community to flourish. Meanwhile, a Task Force on
Private Sector Initiatives would explore ways to promote private charity
and community service,!?

The communal strand of Reagan’s politics recalled the long-standing
republican worry about concentrated power. But Reagan revived this
tradition with a difference. Previous advocates of republican political
cconomy had worried about big government and big business alike. For
Reagan, by contrast, the curse of bigness attached to government alone.
Even as he evoked the ideal of community, he had little to say about the
corrosive effects of capital flight or the disempowering consequences of
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economic power organized on a vast scale. As Christopher Lasch ob-
served, “Reagan’s rhetorical defense of ‘family and neighborhood’ could
not be reconciled with his championship of unregulated business enter-
prise, which has replaced neighborhoods with shopping malls and super-
highways.” For all his invocation of tradition, “his program aimed to
promote economic growth and unregulated business enterprise, the very
forces that have undermined tradition.”

For their part, Reagan-era Democrats did not challenge Reagan on this
score, nor did they otherwise join the debate about community and
self-government. Tied to the terms of rights-oriented liberalism, they
missed the mood of discontent. They criticized Reagan’s economic policy
for favoring the rich, but failed to address Americans” larger fears that
they were losing control of their lives and that the moral fabric of commu-
nity was unraveling around them. At times, Democrats seemed deter-
mined to avoid moral concerns altogether, as when Michael Dukakis said
of his 1988 campaign against George Bush: “this election isn’t about
ideology. It’s about competence.” When Democrats did articulate the
moral vision underlying their politics, they spoke mostly of fairness and
distributive justice. Recurring to the familiar terms of debate between
Democrats and Republicans, they argued that Reagan had given “his rich
friends enough tax relief to a buy a Rolls-Royce” and then asked the
average American “to pay for the hub caps.”®

In the face of Reagan’s potent appeal, these complaints, valid though
they were, lacked the moral or civic resonance to inspire. Sensing this lack
of resonance, Democrats sometimes cast their case for fairness in commu-
nal terms. Both Walter Mondale, Reagan’s 1984 Democratic challenger,
and New York governor Mario Cuomo appealed to the ideal of national
community and the ethic of sharing that it implied. Both drew, as Lyndon
Johnson had done, on the metaphor of the nation as a family. “Let’s be a
community,” Mondale declared, “a family where we care for one an-
other. Let us end this selfishness, this greed, this new championship of
caring only for yourself.” In his keynote address to the 1984 Democratic
convention, Cuomo argued that the nation’s moral purpose could be
found in “the idea of family,” which meant sharing benefits and burdens
for the good of all: “We believe we must be the family of America,
recognizing that at the heart of the matter we are bound one to another,




The Political Economy of Citizenship - 314

that the problems of a retired schoolteacher in Duluth are our problerné.
That the future of the child in Buffalo is our future. The struggle of a
disabled man in Boston to survive, to live decently, is our struggle. The
hunger of a woman in Little Rock our hunger.”11

By Fhe 1?805, however, the ideal of national community had lost its
capacity to inspire, at least for purposes of distributive justice. Reformers
since the turn of the century had sought, sometimes successfully, to
cultivate a deeper sense of national community. But now the nation
proved too vast to sustain more than a minimal commonality, too distant
to summon the enlarged social sympathies a more generous welfare state
required.

Nor was it suited to answer the rising discontent. The anxieties of the
.age‘conccrned the erosion of those communities intermediate between the
individual and the nation, such as families and neighborhoods, cities and
towns, schools and congregations. American democracy had long relied
on associations like these to cultivate a public spirit that the nation alone
cannot command. As the republican tradition taught, local attachments
can serve self-government by engaging citizens in a common life beyond
their private pursuits, by forming the habit of attending to public things.
They enable citizens, in Tocqueville’s phrase, to “practice the art of
government in the small sphere within [their] reach.”!!!

Ideally at least, the reach extends as the sphere expands. Civic capacities
first awakened in neighborhoods and town halls, churches and syna-
gogues, trade unions and social movements, find broader expression. For
exan?ple, the civic education and social solidarity cultivated in the black
Baptist churches of the South were a crucial prerequisite for the civil rights
movement that ultimately unfolded on a national scale. What began as a
b'us b'oycort in Montgomery later became a general challenge to segrega-
tion in the South, which led in turn to a national campaign for equal
citizenship and the right to vote. More than a means of winning the vote,
the movement itself was a moment of self-government, an instance of
empowerment. It offered an example of the civic engagement that can
flow from local attachments and communal ties.

But the public philosophy of Reagan-era Democrats lacked the civic
resources to answer the aspiration for self-government. Democrats, once
the party of dispersed power, had learned in recent decades to view
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intermediate communities with suspicion. Too often such communities
had been pockets of prejudice, outposts of intolerance, places where the
tyranny of the majority held sway. And so, from the New Deal to the civil
rights movement to the Great Society, the liberal project was to use federal
power to vindicate individual rights that local communities failed to
protect. The individual and the nation advanced hand in hand.

This unease with the middle terms of civic life left Democrats ill-
equipped to attend to the erosion of self-government. The conception of
national community they affirmed bore only a distant relation to the
republican tradition. For them, community mattered not for sake of
cultivating virtue or equipping citizens for self-rule, but rather for the sake
of providing a rationale for the welfare state. Detached from the forma-
tive ideal of the republican tradition, it offered a way of explaining why
the pursuit of economic growth should be tempered by certain distribu-
tive concerns. But it offered no way to reinvigorate civic life, no hope for
reconstituting the political economy of citizenship.

The civic and communal strand of Reagan’s rhetoric enabled him to
succeed, where Democrats failed, to tap the mood of discontent. But in
the end Reagan’s presidency did little to alter the conditions underlying
the discontent. He governed more as market conservative than as civic
conservative. The less fettered capitalism he favored did nothing to repair
the moral fabric of families, neighborhoods, or communities.”’> The
«New Federalism” he proposed was not adopted, and in any case did not
address the disempowerment that local communities—and even na-
cions—now confronted as they struggled to contend with global eco-
nomic forces beyond their control. And while economic growth
continued in the 1980s, spurred partly by massive federal deficits, the
fruits of that growth were no longer widely shared. In the decades after
World War II, when Americans could believe they were the masters of

their destiny, the gains from economic growth had reached across the
economic spectrum. From 1979 to 1992, by contrast, 98 percent of the
$826 billion increase in household incomes went to the top fifth of the
population. Most American families lost ground.!* Not surprisingly,
Americans’ frustration with politics continued to mount.'*




Conclusion: In Search of a Public Philosophy

Republican Freedom: Difficulties and Dangers

Any attempt to revitalize the civic strand of freedom must confront two
sobering objections. The first doubts it is possible to revive republican
ideals; the second doubts it is desirable. The first objection holds that,
given the scale and complexity of the modern world, it is unrealistic to
aspire to self-government as the republican tradition conceives it. From
Aristotle’s polis to Jefferson’s agrarian ideal, the civic conception of
freedom found its home in small and bounded places, largely self-
sufficient, inhabited by people whose conditions of life afforded the
leisure, learning, and commonality to deliberate well about public con-
cerns. But we do not live that way today. To the contrary, we livein a
highly mobile continental society, teeming with diversity. Moreover,
even this vast society is not self-sufficient but is situated in a global
economy whose frenzied flow of money and goods, information and
images, pays little heed to nations, much less neighborhoods. How,
under conditions such as these, could the civic strand of freedom possi-
bly take hold?

In fact, this objection continues, the republican strand of American
politics, for all its persistence, has often spoken in a voice tinged with
nostalgia. Even as Jefferson valorized the yeoman farmer, America was
becoming a manufacturing nation. And so it was with the artisan repub-
licans of Jackson’s day, the apostles of free labor in Lincoln’s time, the
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producer-citizens of the Knights of Labor, and the shopkeepers and
pharmacists Brandeis defended against the curse of bigness. In each of
these cases—or so one might argue—republican ideals found their expres-
sion at the last moment, too late to offer feasible alternatives, just in time
to offer an elegy for a lost cause. If the republican tradition is irredeemably
nostalgic, then whatever its capacity to illuminate the defects of liberal
politics, it offers little that could lead us to a richer civic life.

The second objection argues that even were it possible to recover
republican ideals, to do so would not be desirable. That the civic strand of
our tradition has given way in recent decades to a liberal public philoso-
phy is not necessarily cause for regret. All things considered, it may
represent a change for the better, Critics of the republican tradition might
even concede that the procedural republic comes with a certain loss of
community and self-government, and still insist that this is a price worth
paying for the toleration and individual choice the procedural republic
makes possible.

Underlying this objection are two related worries about republican
political theory as traditionally conceived. The first is that it is exclusive;
the second is that it is coercive. Both worries flow from the special
demands of republican citizenship. If sharing in self-rule requires the
capacity to deliberate well about the common good, then citizens must
possess certain excellences—of character, judgment, and concern for the
whole. But this implies that citizenship cannot be indiscriminately be-
stowed. It must be restricted to those who either possess the relevant
virtues or can come to acquire them.

Some republican theorists have assumed that the capacity for civic
virtue corresponds to fixed categories of birth or condition. Aristotle, for
example, considered women, slaves, and resident aliens unworthy of
citizenship because their nature or roles deprived them of the relevant
excellences. Similar arguments were offered in nineteenth-century Amer-
ica by defenders of property qualifications for voting, southern defenders
of slavery, and nativist opponents of citizenship for immigrants.? All
linked republican notions of citizenship to the further assumption that
some group or other—the propertyless, or African-Americans, or Catho-
lic immigrants—were, by nature or condition or conviction, incapable of
the virtues good citizenship requires.
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But the assumption that the capacity for virtue is incorrigible, tied to
roles or identities fixed in advance, is not intrinsic to republican political
theory, and not all republicans have embraced it. Some have argued that
good citizens are made, not found, and have rested their hopes on the
formative project of republican politics. This is especially true of the
democratic versions of republican thought that arose with the Enlighten-
ment. When the incorrigibility thesis gives way, so does the tendency of
republican politics to sanction exclusion.

As the tendency to exclusion recedes, however, the danger of coercion
looms larger. Of the two pathologies to which republican politics is prone,
modern democracies are more likely to suffer the second. For given the de-
mands of republican citizenship, the more expansive the bounds of mem-
bership, the more demanding the task of cultivating virtue. In Aristotle’s
polis, the formative task was to cultivate virtue among a small group of
people who shared a common life and a natural bent for citizenship. When
republican thought turns democratic, however, and when the natural bent
of persons to be citizens can no longer be assumed, the formative project
becomes more daunting. The task of forging a common citizenship among
a vast and disparate people invites more strenuous forms of soulcraft. This
raises the stakes for republican politics and heightens the risk of coercion.

This peril can be glimpsed in Rousseau’s account of the formative
undertaking necessary to a democratic republic. The task of the founder,
or great legislator, he writes, is no less than “to change human nature, to
transform each individual . . . into a part of a larger whole from which this

individual receives, in a sense, his life and his being.” The legislator “must
deny man his own forces” in order to make him reliant on the community
as a whole. The more each person’s individual will is “dead and obliter-
ated,” the more likely he is to embrace the general will. “Thus if each
citizen is nothing and can do nothing except in concert with all the others
.. one can say that the legislation has achieved the highest possible point

of perfection.”

The coercive face of soulcraft is by no means unknown among Ameri-
can republicans. For example, Benjamin Rush, a signer of the Declaration
of Independence, wanted “to convert men into republican machines” and
¢o teach each citizen “that he does not belong to himself, but that he is

public property.” But civic education need not take so harsh a form. In
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practice, successful republican soulcraft involves a gentler kind of tute-
lage. For example, the political economy of citizenship that informed
nineteenth-century American life sought to cultivate not only commonal-
ity but also the independence and judgment to deliberate well about the
common good. It worked not by coercion but by a complex mix of
persuasion and habituation, what Tocqueville called “the slow and quiet
action of society upon itself,”

What separate Rousseau’s republican exertions from the civic practices
described by Tocqueville are the dispersed, differentiated character of
American public life in Tocqueville’s day and the indirect modes of char-
acter formation this differentiation allowed. Unable to abide disharmony,
Rousseau’s republican ideal seeks to collapse the distance between persons
so that citizens stand in a kind of speechless transparence, or immediate
presence to one another. Where the general will prevails, the citizens
“consider themselves to be a single body,” and there is no need for political
argument. “The first to propose [a new law] merely says what everybody
has already felt; and there is no question of intrigues or eloquence” to
secure its passage. Given the unitary character of the general will, delibera-
tion at its best issues in silent unanimity: “The more harmony reigns in the
assemblies, that is to say, the closer opinions come to unanimity, the more
dominant too is the general will. But long debates, dissensions, and tumult
betoken the ascendance of private interests and the decline of the state.”
Since the common good does not admit of competing interpretations,
disagreement signals corruption, a falling away from the common good.*

It is this assumption—that the common good is unitary and uncontes-
table—not the formative ambition as such, that inclines Rousseau’s poli-
tics to coercion. It is, moreover, an assumption that republican politics
can do without. As America’s experience with the political economy of
citizenship suggests, the civic conception of freedom does not render
disagreement unnecessary. It offers a way of conducting political argu-
ment, not transcending it. :

Unlike Rousseau’s unitary vision, the republican politics Tocqueville
describes is more clamorous than consensual. It does not despise differen-
tiation. Instead of collapsing the space between persons, it fills this space
with public institutions that gather people together in various capacities,
that both separate and relate them.s These institutions include the town-
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ships, schools, religions, and virtue-sustaining occupations that form the
«character of mind” and “habits of the heart” a democratic republic
requires. Whatever their more particular purposes, these agencies of civic
education inculcate the habit of attending to public things. And yet given
their multiplicity, they prevent public life from dissolving into an undiffer-
entiated whole.”

So the civic strand of freedom is not necessarily exclusive or coercive. It
can sometimes find democratic, pluralistic expression. To this extent, the
liberal’s objection to republican political theory is misplaced. But the
liberal worry does contain an insight that cannot be dismissed: Republi-
can politics is risky politics, a politics without guarantees. And the risks it
entails inhere in the formative project. To accord the political community
a stake in the character of its citizens is to concede the possibility that bad
communities may form bad characters. Dispersed power and multiple
sites of civic formation may reduce these dangers but cannot remove
them. This is the truth in the liberal’s complaint about republican politics.

The Attempt to Avoid the Formative Project

What to make of this complaint depends on the alternatives. If there were
a way to secure freedom without attending to the character of citizens, or
to define rights without affirming a conception of the good life, then the
liberal objection to the formative project might be decisive. But is there
such a way? Liberal political theory claims that there is. The voluntarist
conception of freedom promises to lay to rest, once and for all, the risks
of republican politics. If liberty can be detached from the exercise of
self-government and conceived instead as the capacity of persons to
choose their own ends, then the difficult task of forming civic virtue can
finally be dispensed with. Or at least it can be narrowed to the seemingly
simpler task of cultivating toleration and respect for others.

On the voluntarist conception of freedom, statecraft no longer needs
soulcraft, except in a limited domain. Tying freedom to respect for the
rights of freely choosing selves would dampen old disputes about how to
form the habits of self-rule. It would spare politics the ancient quarrels
about the nature of the good life. Once freedom is detached from the
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formative project, “the problem of setting up a state can be solved even by
a nation of devils,” in Kant’s memorable words. “For such a task does not
involve the moral improvement of man.”s

But the liberal attempt to detach freedom from the formative project
confronts problems of its own, problems that can be seen in both the
theory and the practice of the procedural republic. The philosophical
difficulty lies in the liberal conception of citizens as freely choosing,
independent selves, unencumbered by moral or civic ties antecedent to
choice. This vision cannot account for a wide range of moral and political
obligations that we commonly recognize, such as obligations of loyalty or
solidarity. By insisting that we are bound only by ends and roles we
choose for themselves, it denies that we can ever be claimed by ends we
have not chosen—ends given by nature or God, for example, or by our
identities as members of families, peoples, cultures, or traditions.

Some liberals concede we may be bound by obligations such as these,
but insist they apply to private life alone and have no bearing on politics.
But this raises a further difficulty. Why insist on separating our identity as
citizens from our identity as persons more broadly conceived? Why should
political deliberation not reflect our best understanding of the highest
human ends? Don’t arguments about justice and rights unavoidably draw
on particular conceptions of the good life, whether we admit it or not?

The problems in the theory of procedural liberalism show up in the
practice it inspires. Over the past half-century, American politics has
come to embody the version of liberalism that renounces the formative
ambition and insists government should be neutral toward competing
conceptions of the good life. Rather than tie liberty to self-government
and the virtues that sustain it, the procedural republic seeks a framework
of rights, neutral among ends, within which individuals can choose and
pursue their own ends.

But the discontent that besets American public life today illustrates the
inadequacy of this solution. A politics that brackets morality and religion
too completely soon generates its own disenchantment. Where political
discourse lacks moral resonance, the yearning for a public life of larger
meaning finds undesirable expression. Groups like the Moral Majority
seek to clothe the naked public square with narrow, intolerant moralisms.
Fundamentalists rush in where liberals fear to tread. The disenchantment
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also assumes more secular forms. Absent a political agenda that addresses
the moral dimension of public questions, attention becomes riveted on the
private vices of public officials. Political discourse becomes increasingly
preoccupied with the scandalous, the sensational, and the confessional as
purveyed by tabloids, talk shows, and eventually the mainstream media as
well. In cannot be said that the public philosophy of contemporary
liberalism is wholly responsible for these tendencies. But its vision of
political discourse is too spare to contain the moral energies of democratic
life. Tt creates a moral void that opens the way for intolerance and other
misguided moralisms.

A political agenda lacking substantive moral discourse is one symptom
of the public philosophy of the procedural republic. Another is the loss of
mastery. The triumph of the voluntarist conception of freedom has coin-
cided with a growing sense of disempowerment. Despite the expansion of
rights in recent decades, Americans find to their frustration that they are
losing control of the forces that govern their lives. This has partly to do
with the insecurity of jobs in the global economy, but it also reflects the
self-image by which we live. The liberal self-image and the actual organi-
Lation of modern social and economic life are sharply at odds. Evenas we
think and act as freely choosing, independent selves, we confront a world
governed by impersonal structures of power that defy our understanding
and control. The voluntarist conception of freedom leaves us ill equipped
to contend with this condition. Liberated though we may be from the
burden of identities we have not chosen, entitled though we may be to the
range of rights assured by the welfare state, we find ourselves over-
whelmed as we turn to face the world on our own resources.

The inability of the reigning political agenda to address the erosion of
self-government and community reflects the impoverished conceptions of
citizenship and freedom implicit in our publiclife. The procedural republic
that has unfolded over the past half-century can now be seen as an epic
experiment in the claims of liberal as against republican political thought.
Our present predicament lends weight to the republican claim that liberty
cannot be detached from self-government and the virtues that sustain it,
that the formative project cannot be dispensed with after all. The proce-
dural republic, it turns out, cannot secure the liberty it promises because it
cannot inspire the moral and civic engagement self-government requires.
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If the public philosophy of contemporary liberalism fails to answer
democracy’s discontent, it remains to ask how a renewed attention to
republican themes might better equip us to contend with our condition.
How would a political agenda informed by the civic strand of freedom
differ from the one that now prevails? Is self-government in the republican
sensc even possible under modern conditions? If so, what economic and
political arrangements would it require, and what qualities of character
would be necessary to sustain them?

How American politics might recover its civic voice is not wholly a
speculative matter. Although the public philosophy of the procedural
republic predominates in our time, it has not extinguished the civic
understanding of freedom. Around the edges of our political discourse
ar%d practice, hints of the formative project can still be glimpsed. As the
reigning political agenda lost energy in the 1980s and 1990s, these resid-
ugl civic impulses quickened. Americans of various ideological persua-
sions groped to articulate a politics that reached beyond the terms of the
procedural republic and spoke to the anxieties of the time.

These gropings, however partial and inchoate, gesture nonetheless
toward the kind of political debate that would accord greater attention
to r.epl?b]ican themes. These expressions of Americans’ persisting civic
aspirations have taken two forms; one emphasizes the moral, the other
the economic prerequisites of self-government. The first is the attempt,
coming largely but not wholly from the right, to revive virtue, character-
formation, and moral judgment as considerations in public policy and
political discourse. The second involves a range of efforts, coming mostly
though not entirely from the left, to contend with economic forces that
disempower communities and threaten to erode the social fabric of
democratic life.

The Recrudescence of Virtue

from the 1930s to the 1980s, conservatives criticized the welfare state
in the name of the voluntarist conception of freedom. However desirable
old-age pensions or school lunches or aid to the poor might be, argued
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conservatives such as Milton Friedman and Barry Goldwater, it was a
violation of liberty to use state power to coerce taxpayers to support
these causes against their will. By the mid-1980s, however, the conser-
vative argument began to change. Increasingly, conservatives focused
their criticism on the moral and civic consequences of federal social
policy. For a time, debate over public policy had proceeded without
reference to the formative project, reflecting the conviction that govern-
ment should be neutral among competing conceptions of the good life.
But now social commentators observed “a deepening concern for the
development of character in the citizenry,” and a “growing awareness
that a variety of public problems can only be understood—and perhaps
addressed—if they are seen as arising out of a defect in character forma-
tion.”?

Nowhere was the recrudescence of virtue more pronounced than in
debates about welfare. Welfare policy was a failure, many now argued,
not because it coerced taxpayers but because it bred dependence among
recipients and rewarded immoral and irresponsible behavior.” In the
1960s and 1970s it was widely held that public assistance programs
should not impose any particular moral judgment about family arrange-
ments or sexual behavior but simply enable recipients to choose their
values for themselves. In 1965 Daniel Patrick Moynihan, then assistant
secretary of Labor under Lyndon Johnson, wrote a report citing the
alarming rate of out-of-wedlock births among blacks and calling for a
national effort to enhance “the stability of the Negro American family.”"
Much of the protest that greeted the report attacked its judgmental
aspect.’? “My major criticism of the report is that it assumes that middle
class American values are the correct ones for everyone in America,” said
Floyd McKissick, director of the Congress on Racial Equality (CORE).
“Just because Moynihan believes in the middle class values doesn’t mean
that they are the best for everyone in America.” Even sympathetic
commentators averred that “it would have been well to reduce the

discussion of illegitimacy” because of “its inevitable overtones of immor-
ality.”®

Three decades later, the terms of debate had changed. Welfare reform
efforts of the 1980s and 1990s reflected a departure from the “nonjudg-
mental” approach of earlier years, a “new willingness to discuss sensitive,
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value-laden issues,” and a greater effort to “reorder the personal lives of
the poor.”* Advocates of a civic conception of social policy argued that
work requirements were essential, not for the sake of saving money but
for the sake of including welfare recipients in the common obligations of
citizenship.’s As Moynihan, now a senior U.S. senator, declared, “you’re
talking here about what is the central task of any society: to produce
citizens.” '

For civic conservatives of the 1980s and 1990s, a renewed concern for
the formative project extended beyond welfare to education, crime, and
other aspects of public policy. William J. Bennett, secretary of Education
and drug czar in the Reagan and Bush administrations, noted “a seismic
shift” in American political discourse of the 1990s: “A set of issues once
thought beyond the purview of politics—the social issues, the moral
issues, the family issues—is now suddenly driving the public debate.”
Bennett applauded this shift and called for “public policies that once again
make the connection between our deepest beliefs and our legislative
agenda.”V

The notion that public life should express the moral convictions and
shape the moral character of citizens might seem at odds with the conser-
vative’s instinct for smaller, less intrusive government. But Bennett in-
sisted that these conservative purposes were compatible. Statecraft could
be soulcraft without big government, provided that families, schools, and
churches served as the primary agents of character formation. Bennett
blamed big government for weakening these instruments of moral and
civic education. Government should be limited, he argued, “not only, or
even primarily, for fiscal reasons, but because the ‘nanny state” has eroded
self-reliance and encouraged dependency, crowding out the character-
forming institutions and enfeebling us as citizens.”*®

Beyond the baleful effects of big government, civic conservatives al-
leged that the public philosophy of contemporary liberalism was itself a
source of moral decline. The notion that government must be neutral
among competing moral and religious visions had taken a corrosive toll
on American public life. It had made for a “naked public square,” inhos-
pitable to religion and empty of moral purposes larger than the pursuit of
individual rights and entitlements.! In the area of cducation, the conta-
gion of “value neutrality” had led schools to abandon their traditional
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role as “incubators of civic and personal virtue.” The flight from public
moral judgment had abetted the epidemic of drug use, a scourge that
proved the folly of thinking that government “can be neutral regarding
human character and personal responsibility.”?

The abiding shame of American life, the urban ghetto, also attested to
the poverty of a public life bereft of authoritative moral judgment, civic
conservatives maintained. Glenn Loury, a prominent black intellectual,
lamented the fact that American political discourse “fail[s] to engage
questions of personal morality,” of “character and values. . . . The public
debate gives only muted voice to the judgment that it is wrong to be
sexually promiscuous, to be indolent and undisciplined, to be disrespect-
ful of legitimate authority, or to be unreliable, untruthful, or unfaithful.”
Given government’s abdication of moral instruction, Americans must
look to other sources of moral teaching, such as families and churches.
«Until these institutions are restored, the behavioral problems of the
ghetto will remain.” Absent an appeal to spiritual and religious precepts,
Loury saw little hope of teaching ghetto youths to abstain from sex, drugs,
and violence: “successful efforts at reconstruction in ghetto communities

invariably reveal a religious institution, or sct of devout believers, at the

center of the effort.”2

Liberals came more reluctantly to the revolt against the procedural
republic. By the 1990s, however, Americans’ discontent with their moral
and civic condition was too pervasive to ignore. Bill Clinton was elected
to the presidency in 1992 as a “New Democrat,” stressing responsibility
as well as rights, What set him apart from Democrats such as Michael
Dukakis, Walter Mondale, and Jimmy Carter had less to do with his
stand on particular issues than with his ability, at least at moments, to
transcend the terms of the procedural republic. Speaking in the Memphis
church where Martin Luther King Jr. had preached before his assassina-
tion, President Clinton ventured onto moral and spiritual terrain that
liberals of recent times had sought to avoid. Restoring work to the life of
the inner city was essential, he explained, not only for the income it brings
but also for its character-forming effects, for the discipline, structure, and
pride that work confers on family life. He also acknowledged that even
the best cfforts government might make to deal with crime, drugs, vio-
lence, and the breakdown of the family would achieve little without
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changes people must make “from the inside out,” changes that reach “the
values, the spirit, the soul.”2

On other occasions Clinton continued to trespass on value-laden terri-
tory once occupied by conservatives and the religious right. “Our prob-
lems go way beyond the reach of government,” he declared in his 1994
S'Fate of the Union Address. “They are rooted in the loss of values, in the
disappearance of work, and the breakdown of our families and commu-
nities.”?* Among the sources of family breakdown was the soaring num-
ber of children born outside of marriage. Clinton allowed that former vice
president Dan Quayle had been right when he maintained that having
children out of wedlock was wrong and that government should act to
discourage it.

Other members of Clinton’s administration, however, continued to
fiisplay the nonjudgmental reflex characteristic of contemporary liberal-
ism. Surgeon General Joycelyn Elders refused to condemn out-of-wedlock
births, stating: “Everyone has different moral standards. You can’t im-
pose your standards on someone else.” Donna Shalala, secretary of
Health and Human Services, was unable to suppress the old reflex even as
she endorsed her president’s position. “I don’t like to put this in moral
terms,” she conceded, “but I do believe that having children out of
wedlock is just wrong.

Other Democrats of the 1990s joined the call to restore moral and
religious discourse to public life and to repair the character-forming
agencies of civil society. The political agenda of recent decades, mainly
concerned with adjudicating the roles of market and government, did not
address the loss of community and the erosion of civic life. U.S. senator
Bill Bradley called for a politics that focused more on the institutions of
civil society. Neither the market nor government was “equipped to solve
America’s central problems, which are the deterioration of our civil
society and the need to revitalize our democratic process.” Politics should
be concerned, he urged, with restoring “churches, schools, fraternities,
community centers, labor unions, synagogues, sports leagues, PTAs, li-
braries, and barber shops” as “civic spaces,” sites of deliberation about
the common good. The “distinctive moral language of civil sociery”—the
language of community, family, citizenship, and mutual obligation—
should play a more prominent role “in our public conversation.”?
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Reviving the Political Economy of Citizenship

Those in the 1990s who spoke of virtue and soulcraft emphasized the
moral and cultural prerequisites of self-government. Others emphasized
the economic prerequisites. They worried, as many civic conservatives did
not, about the way the modern economy disempowered communities and
eroded the social fabric essential to democracy. Their search for economic
arrangements conducive to community and self-government went beyond
familiar arguments about prosperity and fairness and recalled the terms of
debate that informed the political economy of citizenship.

The Civic Case against Inequality

One gesture toward a political economy of citizenship could be seen in a
growing concern with the civic consequences of economic inequality. By
the 1990s the gap between rich and poor was approaching levels un-
known in American society since the 1920s. The sharpest increase in
inequality unfolded from the late 1970s to the 1990s. From 1950 to 1978,
rich and poor alike had shared in the gains from economic growth; real
family income doubled for lower-, middle-, and upper-income Ameri-
cans, confirming the economist’s maxim that a rising tide lifts all boats.
From 1979 to 1993, however, this maxim ceased to hold. Almost all of
the increase in household incomes during this period went to the richest
fifth of the population. Most Americans lost ground.”® The distribution of
wealth also showed increasing inequality. In 1992 the richest 1 percent of
the population owned 42 percent of total private wealth, up from 34
percent a decade earlier, and more than twice the concentration of wealth
in Britain.?

Some blamed the rising inequality on Reagan-era tax policy, which
Jowered income taxes for the wealthy while increasing taxes—including
Social Security, state, and local taxes—that fall more heavily on lower-
and middle-income taxpayers. Others pointed to an increasingly competi-
tive global economy that rewarded highly educated workers but eroded
the wages of low-skill laborers.”® Whatever the explanation, the growing
gap between rich and poor occasioned a new set of arguments about why
inequality matters and what should be done about it. Some of these
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arguments went beyond the terms of the procedural republic and revived
the civic strand of economic argument.

One argument against wide disparities of income and wealth, familiar
in American politics of recent decades, is based on fairness or distributive
justice. This argument, consistent with the public philosophy of contem-
porary liberalism, reflects the voluntarist conception of freedom. Accord-
ing to this view, a just society provides a framework of rights, neutral
among ends, within which individuals are free to choose and pursue their
own conceptions of the good life. This notion of justice requires that
government do more than maximize the general welfare by promoting
economic growth. It also requires that government assure each person a
measure of social and economic security sufficient to the meaningful
exercise of choice. Absent fair social and economic conditions, persons
cannot truly be free to choose and pursue their own values and ends. In
this way, the liberal’s emphasis on fairness and distributive justice reflects
the voluntarist conception of freedom.

But fairness to freely choosing, independent selves is not the only reason
to worry about inequalities of income and wealth. A second reason draws
not on the liberal but on the republican conception of freedom. The
republican tradition teaches that severe inequality undermines freedom
by corrupting the character of both rich and poor and destroying the
commonality necessary to self-government. Aristotle held that persons of
moderate means make the best citizens. The rich, distracted by luxury and
prone to ambition, are unwilling to obey, while the poor, shackled by
necessity and prone to envy, are ill suited to rule. A society of extremes
lacks the “spirit of friendship” self-government requires: “Community
depends on friendship; and when there is enmity instead of friendship,
men will not even share the same path.” Rousseau argued, on similar
grounds, that “no citizen should be so rich as to be capable of buying
another citizen, and none so poor that he is forced to sell himself.”
Although absolute equality is impossible, a democratic state should
“[t]olerate neither rich men nor beggars,” for these two estates “are
equally fatal to the common good.”*!

As the gap between America’s rich and poor deepened in the 1980s and
1990s, the civic case against inequality found at least tentative expression.
Robert B. Reich, secretary of Labor in the Clinton administration, argued
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that the imperatives of technological change and global competition
required greater federal spending on job training and education. The
decline of the middle class could be reversed if American workers ac-
quired the skills the new economy prized.” In a book he wrote shortly
before taking office, however, Reich acknowledged a serious obstacle to
this solution. A national commitment to invest more in the education and
training of American workers presupposed a national sense of mutual
responsibility that could no longer be assumed. As rich and poor grew
further apart, their sense of shared fate diminished, and with it the
willingness of the rich to invest, through higher taxes, in the skills of their
fellow citizens.®

More than a matter of money, the new inequality gives rise, Reich
observed, to increasingly separate ways of life. Affluent professionals
gradually secede from publiclife into “homogeneous enclaves” where they
have little contact with those less fortunate than themselves. “As public
parks and playgrounds deteriorate, thereis a proliferation of private health
clubs, golf clubs, tennis clubs, skating clubs,” accessible only to paying
members. As the children of the prosperous enroll in private schools or in
relatively homogeneous suburban schools, urban public schools are left to
the poor. By 1990, for example, 45 percent of children in New York City
public schools were on welfare. As municipal services decline in urban
areas, residents and businesses in upscale districts manage to insulate
themselves from the effects by assessing themselves surtaxes to provide
private garbage collection, street cleaning, and police protection unavail-
able to the city as a whole. More and more, the affluent evacuate public
spaces, retreating to privatized communities defined largely by income
level, or by the zip code direct-mail marketers use to target likely custom-
ers. As one such marketer proclaims, “Tell me someone’s zip code and 1
can predict what they eat, drink, and drive—even think.”*

Reich’s concern with the erosion of national community had mostly to
do with the obstacle this posed for worthy federal spending. For him, as
for advocates of national community such as Mario Cuomo, community
was important not for the sake of forming citizens equipped for self-rule
but rather for the sake of inspiring the ethic of sharing a more generous
welfare state required. In this respect it fit within the terms of the reigning

political agenda.
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. But Reich’s account of the communal consequences of inequality high-
lights a defect in American life that also bears on the prospect of self-gov-
ernment. The secession of the affluent from the public sphere not only
V\.legke.ns the social fabric that supports the welfare state; it also erodes
civic virtue more broadly conceived. The republican tradition long viewed
the .public realm not only as a place of common provision but also as a
setting for civic education. The public character of the common school,
for example, consisted not only in its financing but also in its teaching;
ideally at least, it was a place where children of all classes would mix and
learn the habits of democratic citizenship. Even municipal parks and
playgrounds were once seen not only as places of recreation but also as
sites for the promotion of civic identity, neighborliness, and community.**

As affluent Americans increasingly buy their way out of reliance on
public services, the formative, civic resources of American life diminish.
The deterioration of urban public schools is perhaps the most conspicu-
ous and damaging instance of this trend. Another is the growing reliance
on private security services, one of the fastest-growing occupational cate-
gories of the 1980s. So great was the demand for security personnel in
shopping malls, airports, retail stores, and residential communities that
by 1990 the number of private security guards nationwide exceeded the
number of public police officers.’ “The nation, in effect, is putting less
emphasis on controlling crime for everyone—the job of publicly em-
ployed police officers—and more emphasis on private police officers who
carve out secure Zones for those who pay for such protection.”*” Even
children’s recreation is subject to these privatizing forces. Far from the
spirit of the playground movement of the Progressive era is the new
franchise business of “pay-per-use” playgrounds. For $4.95 per hour per
child, parents can now take their children to private playcenters, often in
shopping malls. “Playgrounds are dirty,” one pay-for-play proprietor
explains. “We're indoors; we’re padded; parents can feel their child is
safe.”3

Civic conservatives have not, for the most part, acknowledged that
market forces, under conditions of inequality, erode those aspects of
comrgunity life that bring rich and poor together in public places and
pursuits, Many liberals, largely concerned with distributive justice, have
also missed the civic consequences of growing inequality. A politics atten-
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tive to the civic strand of freedom might try “to restrict the sphere of life
in which money matters” and shore up the public spaces that gather
people together in common experiences and form the habits of citizen-
ship. Such a politics would worry less about the distribution of income as
such, and more “about rebuilding, preserving, and strengthening commu-
nity institutions in which income is irrelevant, about preventing their
corruption by the forces of the market.” It wonuld encourage “class-mix-
ing institutions” like public schools, libraries, parks, community centers,
public transportation, and national service. Although such policies might
also be favored by welfare-state liberals, the emphasis and justification
would differ. A more civicminded liberalism would seek communal
provision less for the sake of distributive justice than for the sake of
affirming the membership and forming the civic identity of rich and poor

“alike.?®

Community Development Corporations

Some gestures toward a political economy of citizenship can be seen in the
shifting terms of political discourse. Others can be glimpsed in pockets of
political activism that defy the trend toward civic disengagement and try
to contend with economic forces that disempower communities and
undermine civic life. One range of examples is offered by community
development corporations (CDCs). Begun in the mid-1960s as an alterna-
tive to large-scale government programs of urban renewal, CDCs are
nonprofit corporations designed to give low-income communities a voice
in shaping their economic destinies. Among the first and best-known was
the Bedford-Stuyvesant Restoration Corporation of Brooklyn, initiated
by Robert Kennedy as a means of economic revitalization and also as “an
experiment in self-government.” Governed by boards of local residents
and business leaders, CDCs promote the economic development of the
neighborhoods they serve by funding housing projects, new businesses,
job training, and other social services.© When, in the 1980s, the Reagan
administration cut their major sources of federal support, CDCs survived
by relying more heavily on private investment, foundation funding, and
financing from community banks. By the 1990s the thousand-plus CDCs
in operation had achieved some success in reviving depressed communi-
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ties. Whether, as some hoped, CDCs might be a vehicle for more self-reli-
ant local and regional economies and greater democratic control, re-
mained to be scen.”!

Sprawlbusters

Another recent example of the political economy of citizenship recalls the
long-forgotten anti-chain store movement of the 1930s. Then, opponents
of national chains such as Sears Roebuck and A & P argued that the
proliferation of chain stores undermined self-government by destroying
local businesses and replacing independent shopkeepers with hirelings
and clerks. In the 1990s, opponents of Wal-Mart and other discount
superstores voiced similar concerns. As of 1994 Wal-Mart, with 2,400
stores and annual sales of $80 billion, was the largest retailer in the
country.®? So pervasive were its massive, boxlike structures and vast
parking lots at highway interchanges across the land that, in the words of
Time magazine, it was “redesigning the social structure of rural and
small-town American more than any other force besides nature.”® As
Americans flocked to buy brand-name merchandise at discount prices,
many downtown merchants were forced out of business. Critics com-
plained not only of the ugly sprawl and environmental blight the super-
stores wrought, but also of the damage they did to the civic landscape.®
“In older town centers, retail was the glue that connected a myriad of
public places—government offices, parks, schools, libraries, and so forth.
The intermingling of retail and community facilities created a setting for
repetitive chance encounters with friends and neighbors that built and
strengthened community bonds.” The arrival of megastores accessible
only by automobile destroyed these settings and “contributed to the
atrophy of community and neighborhood activities.”* The damage was
compounded when Wal-Mart entered a community, destroyed local busi-
nesses, and then moved out in search of higher profits elsewhere. Resi-
dents were left with vacant sprawl, a downtown of shuttered stores, and
a heightened sense of being victims of forces beyond their control.
When, in the 1990s, Wal-Mart sought to expand beyond its base in the
South and Midwest, it met resistance from community activists who
opposed the zoning changes the big-box stores require. In Greenfield,
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Massachusetts, local voters, turning out in record numbers, narrowly
defeated a 1993 referendum that would have permitted Wal-Mart to
enter the New England town.” Veterans of the successful Greenfield
campaign joined Wal-Mart opponents in other communities across the
country in a coalition of “Sprawl-busters,” sharing tactics and experi-
ences. By the mid-1990s these activists were engaging Wal-Mart and
other retail giants in over a hundred local battles against megastore
development. Like the antichain activists of old, they argued for the
priority of civic values over consumer values. As one activist declared, “I'd
rather have a viable community than a cheap pair of underwear.”*

The New Urbanism
Another contemporary movement that expresses civic aspirations recalls
the town planning efforts of the Progressive era. A growing number of
urban planners, architects, citizens’ groups, and regional planning agen-
cies are exploring ways to build communities more hospitable to a vibrant
civic life. Advocates of the New Urbanism, as the movement is called, seek
to reverse the pattern of suburban development that has unfolded since
the end of World War II. Prompted by the automobile, government
highway subsidies, and Americans’ desire to retreat to a private life at a
safe distance from urban centers, the spread of suburbs carried with it
mounting costs: long commutes for working people, isolation for children
and elderly persons who cannot drive, traffic congestion and air pollution,
the segregation of neighborhoods by class, race, and generation, the sense
of placelessness bred by homogeneous chain stores, office parks, and
subdivisions.®

The New Urbanists worry that suburban arrangements leave little
room for the public settings in which people of different ages, incomes,
and races encounter one another in the course of their daily lives. “By
isolating people in houses and cars and by segregating households into
homogeneous enclaves, the late twenticth century suburban metropolis
has done little to replace the urban vitality it so aggressively displaced, and
little to foster desperately needed civic responsibility in our increasingly
diverse society.” Some view the rise of the suburb as reflecting and
furthering the depreciation of American life: “Our faith in government
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and the fundamental sense of commonality at the center of any vital
democracy is seeping away in suburbs designed more for cars than people,
more for market segments than communities.” The ultimate expression
of this tendency is the growing number of gated communities, walled-oft
enclaves of private parks, roads, police, and schools, open only to resi-
dents.*

The New Urbanists build communities that offer some of the virtues of
traditional towns. They place housing, parks, and schools within walking
distance of shops, civic services, jobs, and public transportation, not only
for convenience but also to encourage the encounters that promote a
common life. “Without the pedestrian, a community’s common ground—
its parks, sidewalks, squares, and plazas—become useless obstructions to
the car.” Instead of the arterials and highways that speed cars in and out of
suburbs, the New Urbanists favor gridlike street patterns that promote
pedestrian and bicycle traffic, tame car traffic with frequent stops, and knit
neighborhoods and communities together on a human scale. Another
tenet of the New Urbanism that highlights its civic aspirations is to design
neighborhoods around central public spaces and accord primacy to town
halls, libraries, schools, and other civic buildings. “We must return mean-
ing and stature to the physical expression of our public life. From streets
and parks to plazas, village squares, and commercial centers, the Com-
mons defines the meeting ground of a neighborhood and its local identity. 7
By the 1990s, dozens of developments inspired by the New Urbanism had
been built or planned across the country, from the town of Seaside on
Florida’s panhandle to Laguna West in Sacramento County, California.™

Community Organizing

One of the most promising expressions of the civic strand of freedom can
be found in the work of the Industrial Areas Foundation (IAF), a network
of community-based organizations that teach residents of poor communi-
ties how to engage in effective political activity. The IAF traces its origins
to Saul Alinsky, the well-known community organizer of the 1940s and
1950s, who brought his aggressive style of organizing to the slums behind
the stockyards of Chicago. Alinsky stressed the importance of building on
local “pockets of power” such as unions, religious groups, ethnic and

In Search of a Public Philosophy - 337

civic groups, small business associations, and political organizations. In
recent decades, however, most traditional bases of civic activity in inner
cities have eroded, leaving religious congregations the only vital institu-
tions in many communities. As a result, Alinsky’s successors in the IAF
have organized primarily around congregations, especially Catholic and
Protestant churches.?

The most influential modern IAF organization is Communities Organ-
ized for Public Service (COPS), a citizens’ group founded in 1974 in the
impoverished Hispanic neighborhoods of San Antonio. Its base in Catho-
lic parishes provides not only a stable source of funds, participants, and
leaders but also a shared moral language as a starting point for political
discourse.s3 The leaders COPS identifies and trains are not established
political figures or activists but those accustomed to working in commu-
nity-sustaining institutions like school PTAs and church councils. Often
they are women “whose lives by and large have been wrapped up in their
parishes and their children. What COPS has been able to do is to give
them a public life and a public visibility, to educate, to provide the tools
whereby they can participate in the political process.”*

By equipping its members to deliberate about community needs and to
engage in political activity, COPS brought a billion dollars’ worth of
improvements for roads, schools, sewers, parks, and other infrastructure
to long-neglected neighborhoods of San Antonio. Together with a net-
work of affiliated organizations throughout Texas, it helped pass state-
wide legislation reforming public education, health care, and farm safety.
By 1994 the IAF had spawned some forty grass-roots organizations in
seventeen states. Like civic conservatives, IAF leaders stressed the impor-
tance of mediating institutions such as families, neighborhoods, and
churches, and the character-forming role such institutions can play. For
the IAF, however, these structures were points of departure for political
activity, ways of linking the moral resources of community life to the
exercise of freedom in the republican sense.*

As these disparate expressions of the republican tradition suggest, the case
for reviving the civic strand of freedom is not that it would make for a more
consensual politics. There is no reason to suppose that a politics organized
around republican themes would command a greater measure of agree-
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ment than does our present politics. As the reigning political agenda invites
disagreement about the meaning of neutrality, rights, and truly voluntary
choice, a political agenda informed by civic concerns would invite dis-
agreement about the meaning of virtue and the forms of self-government
that are possible in our time. Some would emphasize the moral and
religious dimensions of civic virtue, while others would emphasize the
ways in which economic arrangements and structures of power hinder or
promote the exercise of self-rule. The political divisions arising in response
to these issues would probably differ from those that govern the debate
over the welfare state. But political divisions there would surely be. A
sgccessful revival of republican politics would not resolve our political
disputes; at best, it would invigorate political debate by grappling more
directly with the obstacles to self-government in our time.

Global Politics and Particular Identities

But suppose the civic aspirations that roil our present politics did find
fuller voice and succeeded in reorienting the terms of political discourse.
What then? What is the prospect that a revitalized politics could actually
alleviate the loss of mastery and the erosion of community that lie at the
heart of democracy’s discontent? Politics is an unpredictable activity, so it
is difficult to say with certainty. But even a politics that engaged rather
than avoided substantive moral discourse, that attended to the civic
consequences of economic inequality, that strengthened the mediating
institutions of civil society—even such a politics would confront a daunt-
ing obstacle. This obstacle consists in the formidable scale on which
modern economic life is organized and the difficulty of constituting the
democratic political authority necessary to govern it.

This difficulty actually involves two related challenges. One is to devise
Political institutions capable of governing the global economy. The other
is to cultivate the civic identities necessary to sustain those institutions, to
supply them with the moral authority they require. It is not obvious that
both these challenges can be met.

In a world where capital and goods, information and images, pollution
and people, flow across national boundaries with unprecedented ease,

In Search of a Public Philosophy + 339

politics must assume transnational, even global forms, if only to keep up.
Otherwise, economic power will go unchecked by democratically sanc-
tioned political power. Nation-states, traditionally the vehicles of self-
government, will find themselves increasingly unable to bring their
citizens’ judgments and values to bear on the economic forces that govern
their destinies. The disempowering of the nation-state in relation to the
global economy may be one source of the discontent that afflicts not only
American politics but other democracies around the world.

If the global character of the economy suggests the need for transna-
tional forms of governance, however, it remains to be seen whether such
political units can inspire the identification and allegiance—the moral and
civic culture—on which democratic authority ultimately depends. In fact
there is reason to doubt that they can. Except in extraordinary moments,
such as war, even nation-states find it difficult to inspire the sense of
community and civic engagement self-government requires. Political as-
sociations more expansive than nations, and with fewer cultural tradi-
rions and historical memories to draw upon, may find the task of
cultivating commonality more difficult still.

Even the European Community, one of the most successful experi-
ments in supranational governance, has so far failed to cultivate a com-
mon European identity sufficient to support its mechanisms of economic
and political integregation. Advocates of further European integration
worry about the “democratic deficit” that arises when expert commis-
sioners and civil servants rather than elected representatives conduct most
of the Community’s business. Such an “attenuated political scene,” Shir-
ley Williams observes, misses “the anger, the passion, the commitment,
and the partisanship that constitute the lifeblood of politics.” It makes for
2 “businessman’s Europe,” not a “citizens’ Europe.” Czech president
Vaclav Havel emphasizes the absence of shared moral purpose: “Europe
today lacks an ethos. . . . Thereis no real identification in Europe with the
meaning and purpose of integration.” He calls upon pan-European insti-

tutions “to cultivate the values from which the spirit and ethos of Euro-

pean integration might grow.”

In certain ways, the challenge to self-government in the global economy
resembles the predicament American politics faced in the early decades of
the twentieth century. Then as now, there was a gap, or lack of fit,
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between the scale of economic life and the terms in which people con-
ceived their identities, a gap that many experienced as disorienting and
disempowering. Americans long accustomed to taking their bearings
from small communities suddenly found themselves confronting an econ-
omy that was national in scope. Political institutions Jagged behind,
inadequate to life in a continental society. Then as now, new forms of
commerce and communication spilled across familiar political bounda-
ries and created networks of interdependence among people in distant
places. But the new interdependence did not carry with it a new sense of
community. As Jane Addams observed, “the mere mechanical fact of
interdependence amounts to nothing,”%

Addams’ insight is no less apt today. What railroads, telegraph wires,
and national markets were to her time, satellite hookups, CNN, cyber-
space, and global markets are to ours—instruments that link people in
distant places without necessarily making them neighbors or fellow citi-
zens or participants in a common venture. Converting networks of com-
munication and interdependence into a public life worth affirming is a
moral and political matter, not a technological one.

Given the similarity between their predicament and ours, it is instruc-
tive to recall the solution they pursued. Confronted with an economy that
threatened to defy democratic control, Progressives such as Theodore
Roosevelt and Herbert Croly and their New Deal successors sought to
increase the powers of the national government. If democracy were to
survive, they concluded, the concentration of economic power would
have to be met by a similar concentration of political power. But this task
involved more than the centralization of government; it also required the
nationalization of politics. The primary form of political community had
to be recast on a national scale. Only in this way could they hope to ease
the gap between the scale of social and economic life and the terms in
which people conceived their identities. Only a strong sense of national
community could morally and politically underwrite the extended in-
volvements of a modern industrial order. The “nationalizing of American
political, economic, and social life,” Croly wrote, was “an essentially
formative and enlightening political transformation.” America would
become more of a democracy only as it became “more of a nation . . . in
ideas, in institutions, and in spirit.”*

In Search of a Public Philosophy - 341

Tt is tempting to think that the logic of their solution can be extended to
our time. If the way to deal with a national cconomy was to strengthen the
national government and cultivate a sense of national citizenship, perhaps
the way to deal with a global economy is to strengthen global governance
and to cultivate a corresponding sense of global, or cosmopolitan citizen-
ship.

Internationally minded reformers have already begun to articulate this
impulse. In 1995 the Commission on Global Governance, a group of
rwenty-eight public officials from around the world, published a report
stressing the need to strengthen international institutions. Global interde-
pendence was growing, they observed, driven by powerful technological
and economic forces. But the world’s political structures had not kept
pace. The Commission called for new international institutions to deal
with economic and environmental issues, a “people’s assembly” that
might ultimately be elected by the people of the world, a scheme of
international taxation to finance activities of global goverance, and greater
authority for the World Court. Mindful of the need to cultivate an ethic
adequate to its project, the Commission also called for efforts to “foster
global citizenship,” to inspire “broad acceptance of a global civic ethic,”
to transform “a global neighborhood based on economic exchange and
improved communications into a universal moral community.”*

Other commentators of the 1990s saw in international environmental,
human rights, and women’s movements the emergence of a “global civil
society” that might serve as a counterweight to the power of global
markets and media. According to political scientist Richard Falk, such
movements hold promise for a new “global citizenship . . . premised upon
global or species solidarity.” “This spirit of global citizenship is almost
completely deterritorialized,” he observes. It has nothing to do with
loyalty to a particular political community, whether city or state, but
aspires instead to the ideal of “one-world community.” Philosopher
Martha Nussbaum argues, in a similar spirit, for a civic education that
cultivates cosmopolitan citizenship. Since national identity is “a morally
irrelevant characteristic,” students should be taught that their “primary
allegiance is to the community of human beings in the entire world.”#

The cosmopolitan ideal rightly emphasizes the humanity we share and
directs our attention to the moral consequences that flow from it. It offers
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a corrective to the narrow, sometimes murderous chauvinism into which
ethnic and national identities can descend. It reminds wealthy nations that
their obligations to humanity do not end at the water’s edge. It may even
suggest reasons to care for the planet that go beyond its use to us. All this
makes the cosmopolitan ideal an attractive ethic, especially now that the
globa] aspect of political life requires forms of allegiance that go beyond
nations.

Despite these merits, however, the cosmopolitan ideal is flawed, both as
a moral ideal and as a public philosophy for self-government in our time.
The notion that universal identities must always take precedence over
particular ones has a long and varied history. Kant tied morality to respect
for persons as rational beings independent of their particular charac-
teristics, and Marx identified the highest solidarity as that of man with his
species-being. Perhaps the clearest statement of the cosmopolitan ethic as
a moral ideal is the one offered by the Enlightenment philosopher Mon-
tesquieu: “If I knew something useful to me, but prejudicial to my family,
I would reject it from my soul. If I knew something useful to my family but
not to my country, I would try to forget it. If I knew something useful to
my country, but prejudicial to Europe, or useful to Europe but prej udicial
to humankind, I would regard it as a crime. . . . [For] [ am a man before 1
am a Frenchman, or rather . . . I am necessarily a man, while I am a
Frenchman only by chance.”¢!

If our encompassing loyalties should always take precedence over more
local ones, then the distinction between friends and strangers should
ideally be overcome. Our special concern for the welfare of friends would
be a kind of prejudice, a measure of our distance from universal human
concern. Montesquieu does not shrink from this conclusion. “A truly
virtuous man would come to the aid of the most distant stranger as
quickly as to his own friend,” he writes. “If men were perfectly virtuous,
they wouldn’t have friends.”#

It is difficult to imagine a world in which persons were so virtuous that
they had no friends, only a universal disposition to friendliness. The
problem is not simply that such a world would be difficult to bring about
but that it would be difficult to recognize as a human world. The love of
humanity is a noble sentiment, but most of the time we live our lives by
smaller solidarities. This may reflect certain limits to the bounds of moral
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sympathy. More important, it reflects the fact that we learn to love
humanity not in general but through its particular expressions.

J. G. Herder, the German Romantic philosopher, was among the first
to affirm differences of language, culture, and national identity as distine-
tive expressions of our humanity. He was scornful of the cosmopolitan
citizen whose devotion to humankind is wholly abstract: “The savage
who loves himself, his wife and child, with quiet joy, and in his modest
way works for the good of his tribe” is “a truer being than that shadow of
a man, the refined citizen of the world, who, enraptured with the love of
all his fellow-shadows, loves but a chimera.” In practice, Herder writes, it
is the savage in his poor hut who welcomes the stranger. “The inundated
heart of the idle cosmopolite, on the other hand, offers shelter to no-
body.” Charles Dickens also caught the folly of the unsituated cosmopoli-
tan in his description of Mrs. Jellyby, the character in Bleak House who
woefully neglects her children while pursuing charitable causes overseas.
She was a woman “with handsome eyes,” Dickens writes, “though they
had a curious habit of seeming to look a long way off. As if . .. they could
see nothing nearer than Africa.”®

To affirm as morally relevant the particular communities that locate us
in the world, from neighborhoods to nations, is not to claim that we owe
nothing to persons as persons, as fellow human beings. At their best, local
solidarities gesture beyond themselves toward broader horizons of moral
concern, including the horizon of our common humanity. The cosmopoli-
can ethic is wrong, not for asserting that we have certain obligations to
humanity as a whole but rather for insisting that the more universal
communities we inhabit must always take precedence over more particu-
lar ones.

Most of us find ourselves claimed, at one time or another, by a wide
range of different communities, some overlapping, others contending.
When obligations conflict, there is no way of deciding in advance, once
and for all, which should prevail. Deciding which of one’s identities is
properly engaged—as parent or professional, follower of a faith or parti-
san of a cause, citizen of one’s country or citizen of the world—is a matter
of moral reflection and political deliberation that will vary according to
the issue at stake. The best deliberation will attend to the content of the
claims, their relative moral weight, and their role in the narratives by
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which the participants make sense of their lives. Montesquieu to the
contrary, such claims cannot simply be ranked according to the size or
scope of the community that gives rise to them. No general principle of
much practical use can rank obligations in advance, and yet some re-
sponses to moral and political dilemmas are better—more admirable or
worthy or fitting—than others. Unless this were so, there would be no
point, and no burden, in deliberation itself.

The moral defect of the cosmopolitan ethic is related to its political defect.
For even as the global economy demands more universal forms of politi-
cal identity, the pull of the particular reasserts itself. Even as nations
accede to new institutions of global governance, they confront rising
demands from ethnic, religious, and linguistic groups for various forms of
political recognition and self-determination. These demands are
prompted in part by the dissolution of the empires that once contained
them, such as the Soviet Union. But the growing aspiration for the public
expression of communal identities may also reflect a yearning for political
identities that can situate people in a world increasingly governed by vast
and distant forces.

For a time, the nation-state promised to answer this yearning, to
provide the link between identity and self-rule. In theory at least, each
state was a more or less self-sufficient political and economic unit that
gave expression to the collective identity of a people defined by a common
history, language, or tradition. The nation-state laid claim to the alle-
giance of its citizens on the ground that its exercise of sovereignty ex-
pressed their collective identity.

In the contemporary world, however, this claim is losing its force.
National sovereignty is eroded from above by the mobility of capital,
goods, and information across national boundaries, the integration of
world financial markets, the transnational character of industrial produc-
tion. At the same time, national sovereignty is challenged from below by
the resurgent aspirations of subnational groups for autonomy and self-
rule. As their effective sovereignty fades, nations gradually lose their hold
on the allegiance of their citizens. Beset by the integrating tendencies of the
global economy and the fragmenting tendencies of group identities, na-
tion-states are increasingly unable to link identity and self-rule. Even the
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most powerful states cannot escape the imperatives of the global econ-
omy; even the smallest are too heterogeneous to give full expression to the
communal identity of any one ethnic or national or religious group
without oppressing others who live in their midst.

Given the limits of cosmopolitan politics, the attempt to save demnoc-
racy by globalizing citizenship, as Progressives once sought to save de-
mocracy by nationalizing citizenship, is unlikely to succeed. The analogy
between the globalizing impulse of our time and the nationalizing project
of theirs holds to this extent: We cannot hope to govern the global
economy without transnational political institutions, and we cannot ex-
pect to sustain such institutions without cultivating more expansive civic
identities. This is the moment of truth in the cosmopolitan vision. Human
rights conventions, global environmental accords, and world bodies gov-
erning trade, finance, and economic development are among the under-
takings that will depend for public support on inspiring a greater sense of
engagement in a shared global destiny.

But the cosmopolitan vision is wrong to suggest that we can restore
self-government simply by pushing sovereignty and citizenship upward.
The hope for self-government lies not in relocating sovereignty but in
dispersing it. The most promising alternative to the sovereign state is not
a one-world community based on the solidarity of humankind, but a
multiplicity of communities and political bodies—some more, some less
extensive than nations—among which sovereignty is diffused. The na-
tion-state need not fade away, only cede its claim as sole repository of
sovereign power and primary object of political allegiance. Different
forms of political association would govern different spheres of life and
engage different aspects of our identities. Only a regime that disperses
sovereignty both upward and downward can combine the power required
to rival global market forces with the differentiation required of a public
life that hopes to inspire the reflective allegiance of its citizens.

In some places, dispersing sovereignty may entail according greater
cultural and political autonomy to subnational communities—such as
Catalans and Kurds, Scots and Québecois—even while strengthening and
democratizing transnational structures, such as the European Union. Or
it may involve modes of devolution and subsidiarity along geographic
rather than ethnic and cultural lines. Arrangements such as these may ease
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the strife that arises when state sovereignty is an all-or-nothing affair,
absolute and indivisible, the only meaningful form of self-determination.

In the United States, which never was a nation-state in the European
sense, proliferating sites of political engagement may take a different
form. America was born of the conviction that sovereignty need not reside
in a single place. From the start, the Constitution divided power among
branches and levels of government. Over time, however, we too have
pushed sovereignty and citizenship upward, in the direction of the nation.

The nationalizing of American political life occurred largely in response
to industrial capitalism. The consolidation of economic power called
forth the consolidation of political power. Present-day conservatives who
rail against big government often ignore this fact. They wrongly assume
that rolling back the power of the national government would liberate
individuals to pursue their own ends instead of leaving them at the mercy
of economic forces beyond their control.

Conservative complaints about big government find popular reso-
nance, but not for the reasons conservatives articulate. The American
welfare state 1s politically vulnerable because it does not rest on a sense
of national community adequate to its purpose. The nationalizing pro-
ject thar unfolded from the Progressive era to the New Deal to the Great
Society succeeded only in part. It managed to create a strong national
government but failed to cultivate a shared national identity. As the
welfare state developed, it drew less on an ethic of social solidarity and
mutual obligation and more on an ethic of fair procedures and individ-
ual rights. But the liberalism of the procedural republic proved an
inadequate substitute for the strong sense of citizenship the welfare state
requires.

If the nation cannot summon more than a minimal commonality, it is
unlikely that the global community can do better, at least on its own. A
more promising basis for a democratic politics that reaches beyond na-
tions is a revitalized civic life nourished in the more particular communi-
ties we inhabit. In the age of NAFTA, the politics of neighborhood
matters more, not less. People will not pledge allegiance to vast and
distant entities, whatever their importance, unless those institutions are
somehow connected to political arrangements that reflect the identity of
the participants.
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This is reason to consider the unrealized possibilities implicit in Ameri-
can federalism. We commonly think of federalism as a constitutional
doctrine that, once dormant, has recently been revived by conservatives
who would shift power from the federal government to the states. But
federalism is more than a theory of intergovernmental relations. It also
stands for a political vision that offers an alternative to the sovereign state
and the univocal political identities such states require. It suggests that
self-government works best when sovercignty is dispersed and citizenship
formed across multiple sites of civic engagement. This aspect of federal-
ism informs the pluralist version of republican politics. It supplies the
differentiation that separates Tocqueville’s republicanism from Rous-
seau’s, that saves the formative project from slipping into coercion.

Rousseau conceived political community as an undifferentiated whole
and so insisted that citizens conform to the general will. Tocqueville
stressed the republican benefits of political bodies intermediate between
the individual and the state, such as townships. “The native of New
England is attached to his township because it is independent and free,”
he wrote. “He takes a part in every occurrence in the place; he practices
the art of government in the small sphere within his reach; he accustoms
himself to those forms without which liberty can only advance by revolu-
tions; he imbibes their spirit; he acquires a taste for order, comprehends
the balance of powers, and collects clear practical notions on the nature of
his duties and the extent of his rights.” Practicing self-government in'small
spheres, Tocqueville observed, impels citizens to larger spheres of political
activity as well.#

Jefferson spoke for a similar vision when he worried, late in life, that the
Constitution did not make adequate provision for the cultivation of civic
virtue. Even the states, and for that matter the counties, were too distant
to engage the civic energies and affection of the people. In order “to
nourish and perpetuate” the republican spirit, Jefferson proposed divid-
ing the counties into wards, local self-governing units that would permit
direct political participation. By “making every citizen an acting member
of the government,” the ward system would “attach him by his strongest
feelings to the independence of his country, and its republican constitu-
tion.” The “division and subdivision of duties” among federal, state,
county, and ward republics was not only a way of avoiding the abuse of
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power. It was also, for Jefferson, a way of cementing the whole by giving
each citizen a part in public affairs.s

Jefferson’s ward system was never adopted, and the New England
township Tocqueville admired has faded in power and civic significance.
But the political insight underlying their federalism remains revelant
today. This is the insight that proliferating sites of civic activity and
political power can serve self-government by cultivating virtue, equipping
citizens for self-rule, and generating loyalties to larger political wholes. If
local government and municipal institutions are no longer adequate are-
nas for republican citizenship, we must seek such public spaces as may be
found amidst the institutions of civil society—in schools and workplaces,
churches and synagogues, trade unions and social movements.

Public spaces such as these were indispensable to the finest expression
of republican politics in our time, the civil rights movement of the 195 Os
to mid-1960s. In retrospect, the republican character of the civil rights
movement is easily obscured. Tt unfolded at just the time when the
procedural republic was taking form. Partly as a result, Americans
learned the lessons of the movement through the lens of contemporary
liberalism: Civil rights was about nondiscrimination and equality before
the law, about vindicating individual rights against the prejudices of local
communities, about respecting persons as persons, regardless of their
race, religion, or other particular characteristics.

But this is not the whole story. To assimilate the civil rights movement
to the liberalism of the procedural republic is to miss its most important
lessons for our time. More than a means to equal rights, the movement
itself was a moment of empowerment, an instance of the civic strand of
freedom. The laws that desegregated public facilities and secured voting
rights for blacks served freedom in the voluntarist sense—the freedom to
choose and pursue one’s purposes and ends. But the struggle to win these
rights displayed a higher, republican freedom—the freedom that consists
in acting collectively to shape the public world.5¢

Beyond the legal reforms it sought, the civil rights movement undertook
a formative project; it aimed at the moral and civic “transformation ofa
whole people.” As Martin Luther King Jr. explained, “When legal con-
tests were the sole form of activity, the ordinary Negro was involved as a
passive spectator. His interest was stirred, but his energies were unem-
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ployed. Mass marches transformed the common man into the star per-
former. . . . The Negro was no longer a subject of change; he was the
active organ of change.”?

The formative aspect of republican politics requires public spaces that
gather citizens together, enable them to interpret their condition, and
cultivate solidarity and civic engagement. For the civil rights movement,
these public spaces were provided by the black churches of the South.
They were the sites of the mass meetings, the civic education, the prayer
and song, that equipped blacks to join in the boycotts and the marches of
the movement.%

We commonly think of the civil rights movement as finding its fruition
in the civil rights and voting rights laws passed by Congress. But the
nation would never have acted without a movement whose roots lay in
more particular identities and places. Moreover, the movement offered a
vision of republican citizenship that went beyond the right to vote. Even
after the Voting Rights Act was won, King hoped for a public life that
might realize the intimations of republican freedom present in the civil
rights movement at its best: “How shall we turn the ghettos into a vast
school? How shall we make every street corner a forum . . . every house-
worker and every laborer a demonstrator, a voter, a canvasser and a
student? The dignity their jobs may deny them is waiting for them in
political and social action.”

Beyond Sovereign States and Sovereign Selves

The global media and markets that shape our lives beckon us to a world
beyond boundaries and belonging. But the civic resources we need to
master these forces, or at least to contend with them, are still to be found
in the places and stories, memories and meanings, incidents and identities,
that situate us in the world and give our lives their moral particularity.
The public philosophy by which we live bids us to bracket these
attachments, to set them aside for political purposes, to conduct our
political debates without reference to them. But a procedural republic that
banishes moral and religious argument from political discourse makes for
an impoverished civic life. It also fails to answer the aspiration for self-
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government; its image of citizens as free and independent selves, unen-
cumbered by moral or civic ties they have not chosen, cannot sustain the
public spirit that equips us for self-rule.

Since the days of Aristotle’s polis, the republican tradition has viewed
self-government as an activity rooted in a particular place, carried out by
citizens loyal to that place and the way of life it embodies. Self-govern-
ment today, however, requires a politics that plays itself out in a multiplic-
ity of settings, from neighborhoods to nations to the world as a whole.
Such a politics requires citizens who can think and act as multiply-situated
selves. The civic virtue distinctive to our time is the capacity to negotiate
our way among the sometimes overlapping, sometimes conflicting obliga-
tions that claim us, and to live with the tension to which multiple loyalties
give rise. This capacity is difficult to sustain, for it is easier to live with the
plurality between persons than within them.

The republican tradition reminds us that to every virtue there corre-
sponds a characteristic form of corruption or decay. Where civic virtue
consists in holding together the complex identities of modern selves, it is
vulnerable to corruption of two kinds. The first is the tendency to funda-
mentalism, the response of those who cannot abide the ambiguity associ-
ated with divided sovereignty and multiply-encumbered selves. To the
extent that contemporary politics puts sovereign states and sovereign
selves in question, it is likely to provoke reactions from those who would
banish ambiguity, shore up borders, harden the distinction between insid-
ers and outsiders, and promise a politics to “take back our culture and
take back our country,” to “restore our sovereignty” with a vengeance.”

The second corruption to which multiply-encumbered citizens are
prone is the drift to formless, protean, storyless selves, unable to weave the
various strands of their identity into a coherent whole. Political commu-
nity depends on the narratives by which people make sense of their
condition and interpret the common life they share; at its best, political
deliberation is not only about competing policies but also about compet-
ing interpretations of the character of a community, of its purposes and
ends. A politics that proliferates the sources and sites of citizenship com-
plicates the interpretive project. At a time when the narrative resources of
civic life are already strained—as the soundbites, factoids, and discon-
nected images of our media-~saturated culture attest—it becomes increas-
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ingly difficult to tell the tales that order our lives. There is a growing
danger that, individually and collectively, we will find ourselves slipping
into a fragmented, storyless condition. The loss of the capacity for narra-
tive would amount to the ultimate disempowering of the human subject,
for without narrative there is no continuity between present and past, and
therefore no responsibility, and therefore no possibility of acting together
to govern ourselves.

Since human beings are storytelling beings, we are bound to rebel
against the drift to storylessness. But there is no guarantee that the
rebellions will take salutary form. Some, in their hunger for story, will be
drawn to the vacant, vicarious fare of confessional talk shows, celebrity
scandals, and sensational trials. Others will seek refuge in fundamental-
ism. The hope of our time rests instead with those who can summon the
conviction and restraint to make sense of our condition and repair the

civic life on which democracy depends.
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