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PART II

Cultural Relativism and
International Human Rights




4/ Markets, States, and “The West”

The idea of an overlapping consensus explains how agreement might be
possible on a list of human rights despite extensive cultural and moral
diversity. Functional, causal, or historical accounts would explain why there
has been convergence on the particulars of the Universal Declaration model. I
will argue that human rights are centrally linked to “modernity” and have been
(and remain) specially connected to the political rise and practices of “the
West.”

1. The Evolution of Lists of Human Rights

In the most general terms, a list of rights reflects a society’s understanding of
the principal “standard threats” (Shue 1980: 29-34) to human dignity. A
human right to excrete,! for example, seems silly because there is no serious
threat. But if preventing excretion became a diabolical new tool of torture or
repressive social control, recognizing a human right to excrete might make
sense.

Consider, by contrast, the internationally recognized right to “rest, leisure
and reasonable limitation of working hours and periodic holidays with pay.”
Here we face not the fantasy of a perverse imagination but a common assault
on the dignity of workers, from nineteenth-century factories in Manchester, to
twentieth-century sweatshops in New York, to textile and electronics factories
across Southeast Asia today.

Not every kind of systematic suffering leads to a recognized right. Politics
largely determines whether any particular indignity/threat/right is recognized.
Nonetheless, our list of human rights has evolved, and will continue to change,
in response to social and technological changes, the emergence of new tech-
niques of repression, changing ideas of human dignity, the rise of new political
forces, and even past human rights successes (which allow attention and re-

1. This right actually was advanced by Johan Galtung in a paper circulated in the mid-1970s, al-
though I am no longer able to find the reference.
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sources to be shifted to threats that previously were inadequately recognized or -

insufficiently addressed).

Consider economic and social human rights. Although John Locke’s short
list of life, liberty, and estates in Thomas Jefferson’s hands was expanded to life,
liberty, and the pursuit of happiness, economic and social rights began to make
substantial headway only with the nineteenth-century rise of the working class
as an effective political force. The resulting political struggles led to new under-
standings of the meaning of and conditions necessary for a life of dignity,
rooted in significant measure in the experience of the social and economic dev-
astation of early industrialization. Over the course of more than a century, the
right to property gradually was supplemented by, and ultimately largely subor-
dinated to, an extensive set of economic, social, and cultural rights.

Our list of civil and political rights has also changed dramatically. Today in
the West we take the right to a free press largely for granted. Two hundred years
ago, however, Tom Paine was prosecuted for sedition because of his pamphle-
teering, and President Adams used the notorious restrictions of the Alien and
Sedition Acts against his political adversaries, including Thomas Jefferson. The
right to freedom of association has been extended to associations of workers
for scarcely more than a century. Genocide was recognized as an international
crime only in the aftermath of the Holocaust. “Disappearances” have more re-
cently reshaped our understandings of the rights to life and protection against
arbitrary arrest and detention.

Lists of human rights are based only loosely on abstract philosophical rea-
soning and a priori moral principles. They emerge instead from the concrete
experiences, especially the sufferings, of real human beings and their political
struggles to defend or realize their dignity. Internationally recognized human
rights reflect a politically driven process of social learning.?

2. Markets, States, and Political Equality

Turning toward a more structural and historical, causal account, in this and the
following sections I argue that the idea and practice of human rights arose
from two interrelated pairs of changes associated with “modernity”: the rise of
modern markets and modern states and the rise of political claims of equality
and toleration. As a result, a hierarchical world of rulers and subjects was
transformed into a more egalitarian world of office holders and citizens.

To reduce half a millennium to a few paragraphs, ever more powerful (cap-
italist) markets and (sovereign, bureaucratic) states gradually penetrated first
Burope and then the globe. In the process, “traditional” communities, and -

2. Wellman (1997) offers a thoughtful and balanced look, considering both moral and political
issues, at the growth of rights and rights claims in recent years.
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. their systems of mutual support and obligation, were disrupted, destroyed, or
" - radically transformed, typically with traumatic consequences. These changes
. created the problems that human rights were “designed” to solve: vast num-
- bers of (relatively) separate families and individuals left to face a growing range
* of increasingly unbuffered economic and political threats to their interests and
- dignity.
' The absolutist state—increasingly freed from the constraints of cross-cut-
. ting feudal obligations, independent religious authorities, and tradition—of-
. fered one solution: a society organized around a monarchist hierarchy justified
" by a state religion. But the newly emergent bourgeoisie, the other principal
" beneficiary of early modern markets and states, envisioned a society in which
- the claims of property balanced those of birth. By the late seventeenth century,
such claims increasingly were formulated in terms of natural rights.
More or less contemporaneously, the Reformation disrupted the unity of
. Christendom, with consequences that were often even more violent. By the
-~ middle of the seventeenth century, however, states gradually began to stop
. fighting over religion. (The Westphalia settlement of 1648 is conventionally

3
"' presented as the start of “modern” international relations.) Although full reli-

gious equality was far distant—just as bourgeois calls for “equal” treatment

* initially fell far short of full political equality even for themselves, let alone for

all—religious toleration (at least for many Christians sects) gradually became
the European norm.3

Addto this the growing possibilities for physical and social mobility and we

have the crucible out of which contemporary human rights ideas and practices

¥ were formed. Privileged ruling groups faced a growing barrage of demands—

first for relief from legal and political disabilities, then for full inclusion on the
basis of equality—from an ever widening range of dispossessed groups. Such

' _' ~ demands took many forms, including appeals to scripture, church, morality,

tradition, justice, natural law, order, social utility, and national strength. But
claims of equal and inalienable natural or human rights increasingly came to
be preferred.

Modern societies, especially in the twentieth century, have increasingly
come to be organized around states guaranteeing to their citizens (rather than
subjects), as matters of entitlement, an extensive array of civil, political, eco-
nomic, social, and cultural goods, services, and opportunities.* As we saw in

3. The special place of markets and states is only contingently Western; the structural eco-
nomic and political logic of transformation was first experienced in the West but has spread, in
very similar forms, throughout the globe. The role of religious differences, however, is more essen-
tially a Western story.

4. In recent decades, the hegemony of rights claims has become so pronounced that critics in-
creasingly refer to the “tyranny” or “imperialism” of rights. See, for example, Glendon (1991).
Compare Gordon (1998: 698-699, 789).
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Chapter 2, there has also been a parallel move toward human rights as a pre- :

ferred basis for advancing claims of justice in international society.

3. Expanding the Subjects and Substance of Human Rights

Locke’s classic formulation strikes most readers today as far too narrow, in
both its substance and its subjects.s Life, liberty, and estates, even in expansive
readings of these terms, fall far short of the substance of the Universal Declara-
tion. And despite the apparent universalism of the language of natural rights,
Locke clearly envisioned a political world of propertied Christian men.
Women, along with “savages,” servants, and wage laborers, were never imag-
ined to be holders of natural rights.

Human rights struggles in the subsequent three centuries have gradually ex-
panded the recognized subjects of human rights, pushing us significantly closer
to the ideal of full and equal inclusion of all members of the species Homo sapi-
ens. Racist, bourgeois, Christian patriarchs have found the same arguments
they used against aristocratic privilege turned against them by members of new
social groups seeking full participation in public and private life as au-
tonomous subjects and agents.

Many of the great political struggles of the past two centuries have revolved
around expanding the recognized subjects of human rights. The rights of
working men led to often violent political conflict in nineteenth- and early
twentieth-century Europe and North America. The rights of colonized peoples

were a major global political issue during the 1950, 1960s, and 1970s. Struggles - F

to eliminate discrimination based on race and gender have been prominent in
many countries over the past thirty years.

In each case, the essential claim was that however different (“other”) we—
religious dissenters, the poor, women, nonwhites, ethnic minorities—may be,
we are, no less than you, human beings, and as such are entitled to the same
basic rights. Members of each disadvantaged or despised group have used the
rights they did enjoy to press for legal recognition of rights being denied them.
For example, workers used their votes, along with what freedom of the press
and freedom of association they were allowed, to press to eliminate legal dis-
crimination based on wealth or property. ’

The substance of human rights thus expanded in tandem with their sub-
jects. For example, the political left argued that unlimited private property
rights were incompatible with true liberty, equality, and security for working

men (and, later, women). Intense and often violent political struggles led to the -

rise of social insurance schemes, regulations on working conditions, and an ex-

5. The issues examined in this section are also considered in §13.2.
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.tended range of recognized economic, social, and cultural rights, culminating
in the welfare state societies of late twentieth-century Europe.
The International Human Rights Covenants both expanded the subjects of

~ human rights to all human beings everywhere on the globe and codified an
~ evolved, shared understanding of the principal systematic public threats to

human dignity in the contemporary world (and the rights-based practices nec-
essary to counter them). To oversimplify only slightly, they set out as a hege-
monic political model something very much like the liberal democratic welfare
state of Western Europe, in which all adult nationals are incorporated as full
legal and political equals entitled to an extensive array of social welfare services,
social and economic opportunities, and civil and political liberties (compare
§2.3, 11.8)..”

Contemporary liberals may be tempted to see in this history a gradual un-

 folding of the inherent logic of natural rights, but we must be wary of Whiggish

self-satisfaction and comfortable teleological views of moral progress. A list of
rights reflects a contingent response to historically specific conditions. For ex-
ample, Article 11 of the International Covenant on Civil and Political Rights—
“No one shall be imprisoned merely on the ground of inability to fulfill a con-

. tractual obligation”™—responds to the (historically very unusual) practice of

debtor prisons. An authoritative list of human rights emerges out of an on-
going series of political struggles that have changed our understanding of
human dignity, the major threats (both old and new) to that dignity, and the
institutions, practices, and values necessary to protect it.

The historical contingency of international human rights norms, however,
in no way diminishes their status or importance. Although conventional, inter-
nationally recognized human rights certainly are not arbitrary. And they can-
not be changed merely through acts of the will. They are deeply rooted social
constructions that shape our lives. Human rights have become a central, per-
haps even defining, feature of our social and political reality. The vision of
human dignity they reflect and seek to implement is accepted by almost all
states as authoritative, whatever their deviations from these norms in practice.

4. Linking “The West" and Human Rights

So far I have shown that human rights, rather than a timeless system of essen-
tial moral principles, are a set of social practices that regulate relations be-
tween, and help to constitute, citizens and states in “modern” societies. The re-
mainder of this chapter further contextualizes contemporary human rights
norms by exploring the special linkage of internationally recognized human
rights to “the West” where, as a matter of historical fact, these ideas and prac-
tices first emerged.
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This historical priority, of course, reflects no special Western virtue or
merit, The characteristic indignities and injustices of modern markets and
modern states simply happen to have been experienced first in the West.
Nonetheless both history and the high degree of development ‘of Western
human rights practices® have given a special “Western” twist to internationally
recognized human rights. The remainder of this chapter seeks to establish this
historical fact and to sketch in greater institutional detail the currently “hege-
monic” vision of the Universal Declaration model. The remaining chapters of
Part 11 deal with “relativistic” arguments against the Universal Declaration
model arising from this special Western role.

It is difficult, perhaps ultimately impossible, to talk intelligently about
something as vast and varied as “the West” Politically, “the West” has been
classically embodied in Sparta, Athens, and Rome (both the Republic and the‘
Empire); the France of Louis IX, Francis I, Louis XIV, Robespierre, Napoleon,
Louis Napoleon, the Third Republic, the Popular Front, Petain, and de Gaulle;
the Germany of Emperor Frederick I1I, the Great Elector Frederick William,
Frederick the Great, Kaiser Wilhelm T1, Adolf Hitler, Willy Brandt, and Helmut
Kohl; the England of Henry VIIL, Elizabeth I, Oliver Cromwell, George 111,
Gladstone, Disraeli, Lloyd George, Chamberlain, Churchill, Thgtcher, and
Lady/Princess Diana; and the United States of Washington, Jefferson, Jackson,
Lincoln, Grant, Wilson, two Roosevelts, two Johnsons, several Kennedys, and
various Bushes—not to mention Nixon, Carter, Reagan, and Clinton. And the
cultural variation—Strauss and the Sex Pistols, the Arc de Triomphe and the

Golden Arches, Don Quixote and Donald Duck—is, if anything, even greater.

Nonetheless, talk of “the West” and its special link to human rights is com-
mon, inside and outside the West, among critics and defenders alike. I think
that we should take such talk seriously. The West is also historically associated
with the Atlantic slave trade, often savage colonialism, religious Persecution,
virulent racism, absolute monarchy, predatory capitalism, global warfare of al-
most unthinkable destructiveness, fascism, communist totalitarianism, and a
host of other evils and social ills. Many countries, groups, and individuals, both
‘Western and non-Western, have suffered, and continue to suffer, under bur-
dens directly or indirectly created by Western policies and practices. Nonethe-
less, the association of the West with internationally recognized human rights
seems to me, as a matter of historical fact, fundamentally correct.

The West is the only region of the world in which political practice over the
past half century has been largely consonant with, and in significant measure

6. This is not to deny the existence of many and often severe human rights violations in West-
ern countries or the role of Western states, especially the United States, in supporting, even creat-
ing, human rights violations elsewhere. All states everywhere fall short of internafionai human
rights standards. Nonetheless, the fact remains that, as a group, Western states, especially the states
of the European Union, fall somewhat Jess short than other regional groups.

Libie Rt auad
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guided by, the full set of rights in the Universal Declaration.” Additionally, the
“Western” vision of political legitimacy has come to largely dominate interna-
tional discussions—Dbecause of the collapse of the leading alternatives; because
of Western military, political, and economic power; but also because of the
normative power of the Western practice of human rights.

The Western hnplei\lentation of internationally recognized human rights
has emphasized popular sovereignty operating within the rule of law, welfare
state provision of econgmic and social rights, and liberal democratic political
Jegitimacy. The next three sections consider these features of contemporary
Western practice at the/national level. The following sections briefly examine
the Western treatment bf human rights in international relations. The chapter
concludes with a brief }\methodological discussion of some of the implications
of this historically uni lie Western role.

To avoid misunderstanding, I want to emphasize that [ am presenting an
ideal typef‘n'lodel at a very high level of abstraction. Although neither “com-
plete” nor “neutral,” it/ is widely used, both internally and externally, for pur-
poses of exposition, defense, and criticism. What follows is an attempt to de-
scribe thé dominant ¢ontemporary institutionalization of the rights of the
Univers,,él Declaration/model. For better or worse, it began, and is still usefully
characterized, as “Wegtern.”

My argument is dgscriptive, dealing with historical genesis and contempo-
rary practice. It is ngt about “ownership.” T do not argue that “human rights
are the exclusive hefitage of the Western liberal political tradition” (Messer
1997: 310). Although human rights are indeed an important part of the Western
heritage, my focus of universality and overlapping consensus clearly indicates
that they have also bgcome part of the heritage of every culture, religion, or civ-
ilizatidn. T am not claiming that “all human rights imagination [i]s the estate of
the West” (Baxi 1999: 134). Over the past several decades it has become the pos-
session of all peoples.

I very clearly fam not arguing, despite claims to the contrary, that human
rights is “the mpnopoly or the sole prerogative of any one culture or people”
(Mutua 1995: 345). The theory and practice of human rights, as a matter of fact,
began in the West and have become a central, in many ways politically defin-
ing, part of fontemporary Western societies, But this says nothing about the
broader relévance of these ideas and practices (compare §5.6). Like other
things or pactices invented or developed in one place, human rights may be
adopted orfadapted by others elsewhere. My argument is that internationally
recognized/human rights have been (or are at least are being) and ought to be

7. The "nited States is a partial exception, although it is easy to exaggerate American reticence
toward ecopomic and social rights, For all its failings, the American welfare state is not merely alive
but thriving

3
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adopted, with modest adaptations, by peoples cultures and peoples across the

world.?

5. States, Citizens, and the Legal Order

Modern politics in the West has been organized around the state. As dynastic
regimes and multiethnic empires gave way to parliamentary and popular gov-
ernments, nineteenth- and twentieth-century Western states increasingly came
to be (re)organized in nationalist terms. Although the aspiration for “nation-
states” (terminal political entities in which peoples and political boundaries
coincide) has always been problematic, it has been a powerful ideal for much of
the past two centuries. Consider, for example, understandings of France as the
state of the French or Italy as the state of the Italians.

In recent decades, however, citizens in Western countries have increasingly
come to be seen in juridical rather than national/ethnic/cultural terms. “The
people” are coming to be seen more as those who share a common political life
under the jurisdiction of a state than those who share a culture, past, or blood.
For example, Germany’s new citizenship laws move in the direction of the ter-

. ritorial jus soli, in contrast to the traditional genealogical jus sanguinis doctrine.

In redefining the people, increasing emphasis has been placed on the rule of
law or the related idea of a Rechtstaat. Impartial public law, rather than
charisma, divine donation, custom, inheritance, power, virtue, or even the will
of the people is increasingly seen as the source of legitimate authority. The state
thus appears as a juridical entity in which the people are bound together, even
defined, by common participation in and subordination to (democratic pub-
lic) law.

This transition from nationalist to territorial and juridical conceptions of
political community has been closely associated with an ideology of human
rights. One’s rights depend not on who one is (e.g., a well-born English Protes-
tant male property owner) but simply on the fact that one is a human being. In
a world of states, this has taken the form of an emphasis on equal rights for all
citizens.

6. Economic and Social Rights and the Welfare State

A prominent myth in the human rights literature, especially during the Cold
War, has been that the Western approach to human rights rests on a near ex-

8. If origin is irrelevant to applicability, one might ask why devote so much attention to the
question. The superficial answer is that there is a lot of bad argument in scholarly, diplomatic, and
popular discussions that simply gets the facts wrong. The deeper answer is that these errors con-
cerning historical origins are closely connected with (mis)understandings of human rights (and
culture) that are politically dangerous and have been regularly used by dictators to justify their
depredations. Chapters 57 present the evidence for this claim.
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clusive commitment to civil and political rights, plus the right to private prop-
erty.? “In Western capitalist states economic and social rights are perceived as
not within the purview of state responsibility” (Pollis and Schwab 1980b: xiii;
compare Espiell 1979). “Philosophically the Western doctrine of human rights
excludes economic and social rights” (Pollis 1996: 318). “The dominant West-
ern conception of human rights . . . emphasizes only civil and political rights”
(Muzaffar 1999: 29). Such claims bear little connection to reality. Quite the
contrary, during the Cold War the West was the only region that in practice
took seriously the often-repeated assertion of the indivisibility of all interna-
tionally recognized human rights.

In the nineteenth century, private property was indeed the only economic
right that received extensive state protection in the West. But it boggles the
mind that anyone with even a passing acquaintance with the American welfare
state, let alone post-World War II Western Europe, could claim that this has
been true of the West over the past half century. No Western country seriously
debates whether to implement economic and social rights. Discussion instead
focuses on the means to achieve this unquestioned end, how massive the com-
mitment of/resources should be, and which particular rights should be recog-
nized and given priority. |

Robert @oodin and colleagues (1999) usefully identify what they call liberal,
social democratic, and corporatist welfare regimes (represented by the United
States, the Netherlands, and Germany). The human consequences of the differ-
ent ways in which these régimes seek to reduce poverty while promoting effi-
ciency, equity, integration, stability, and autonomy are illustrated by the thirty
or forty million Americans who are largely excluded from access to most of the
health care system. From a broad comparative perspective, however, the simi-
larities between Western welfare regimes are much more striking than their
differences. /

7. Ins{ide, Outside, and the Society of States

Human rights have an inherently universalizing logic rooted in the fact that all
human beings have the same human rights. In their internal legal and political
practice, Western states have vigorously endeavored, with some success, to give
concrete expression to this moral universality. One might expect, therefore,
that these internal human rights commitments would be linked to advocacy of
cosmopolitan or solidarist international human rights politics. In fact, how-
ever, the state remains the central organizing principle in Western conceptions

9. A more subtle version of this argument, which still is often encountered, presents three
“generations” of human rights—civil and political, economic and social, and collective—which
are at least loosely associated with the West, socialism, and the Third World. See, for example,
Marks (1981); Flinterman (1990); Vasak (1984); Vasak (1991). I develop an extended historical and
theoretical critique of this conceptualization in Donnelly (1993b).
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of international order and legitimacy. National provision of internationally
recognized human rights is the preferred Western strategy in both national and
international politics (compare §2.4.A).

This disjunction reflects accommodation to, even unthinking acceptance
of, a world of sovereign states. It also helps to protect the privileged position of
Western states and societies. And it is rooted in a social contract vision of polit-
ical society that authorizes, perhaps even encourages, the “choice” of individu-
als to form political associations that are not global in extent.!® The balance
among these three explanations—the necessities of political order, narrow self-
interest, and respect for national autonomy and communal integrity—will
largely determine how one evaluates this disjunction.

In any case, the process of growing inclusiveness that I emphasized earlier is
largely limited by state boundaries in contemporary Western theory and prac-
tice. Sovereignty remains the fundamental principle of international legitimacy
(compare Chapter 14). As we will see in Chapter 8, global human rights institu-
tions largely lack coercive power.

As Terry Nardin puts it (1983: chap. 1), borrowing from Michael Oakeshott,
the contemporary society of states is more a practical than a purposive associa-
tion. Its rules seek more to facilitate states’ realization of their own purposes
than to realize any particular shared substantive purposes. To use a distinction
that has become popular within the “English School” of international studies
(Bull 1977: 148-149, 156-158, 238—-240), the underlying conception of interna-
tional society is “pluralist” rather than “solidarist.”

Martin Wight usefully distinguishes three traditions of international theory
(1966; 1992). The “realist” (“Hobbesian”) tradition sees the society of states as
extraordinarily thin and not very far removed from the constant threat of war.
Coexistence is the most that ordinarily can be expected in international society.
The “revolutionary” (“Kantian”) tradition envisions something much more
like a cosmopolitan world society. Solidarity—between states, peoples, and in-
dividual human beings—is envisioned as a realistic option in international re-
lations. The “internationalist” (“Grotian”) tradition envisions and advocates a
relatively thick but still essentially pluralist society of states (rather than a single
world society). The contemporary Western approach is, in these terms, inter-
nationalist. To return to contractarian language, individuals form societies and
states that then interact politically with one another.

Kant’s three definitive articles of perpetual peace provide a classic expres-
sion of this vision.!! States should be “republican,” or roughly what I have

10. The most direct expression of this contractarian political logic is the principle of national
self-determination. Compare §14.3.

11. Wight clearly misreads Kant in placing him in the revolutionary or solidarist camp. He is,
instead, an archetypical “Grotian.”
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called liberal democratic. “International right” should be based on a federation
for peace—close to what we would call today a collective security organiza-
tion—rather than even a federal world government, leaving international rela-
tions largely the province of sovereign states (operating in a relatively thick so-
ciety of states). And, Kant argues, “cosmopolitan right,” the international legal
and political expressiop of human moral solidarity, should be limited to free-
dom of movement and trade, again emphasizing the centrality of states (1983:
12-119). /

Part III of this bo{mk offers considerable support for the empirical accuracy
of this analysis.!? Fof the moment the essential point is that although states are
no longer (and perhaps never were) the sole important international actors,!3
they remain the central actors in contemporary international relations in gen-
eral, and in the international politics of human rights in particular.

8. Global Markets

The currently hegemonic (Western) approach to the international dimensions
of implementing economic and social human rights is built around global
markets. The/meager amounts of humanitarian and development aid currently
offered amotint not even to a down payment on an emaciated global welfare
state. Altholigh clearly a reflection of the self-interest of states that are both rel-
atively well-positioned to compete in international markets and unwilling to
fund massive international income transfers, self-interest is not the entire ex-
planation pf the Western preference for global markets.

Most states, both Western and non-Western, are profoundly disinterested in
(if not viglently opposed to) creating a central international political authority.
States, lafge and small, in all regions of the world, tend to be extraordinarily
sensitive[to their sovereign rights and privileges. And sovereignty—at least
one’s own sovereignty—is widely endorsed by the citizens of most states in all
regions.

Most non-Western states would, of course, like to see increased flows of re-
sourceg from the West to their states, preferably without political, economic, or
humar rights conditions. As was the case during discussions of a New Interna-

12.\Chapter 14 explores post-Cold War changes that suggest a more solidarist approach to
questions of humanitarian intervention.

13.{ To select somewhat randomly from the recent literature, Keck and Skikkink (1998) provide
an insjghtful discussion of the role of transnational advocacy networks; Risse, Ropp, and Sikkink
(1999)|examine the processes by which international human rights norms diffuse into national so-
cieties{ and Brysk (2000) offers an interesting study of the global dimensions of the struggles for in-
digenqlus rights in the Americas. Falk (2000) is the most recent effort of the leading American
scholafly advocate of a global approach to human rights issues. More broadly, Lipschutz (1996)
provides a provocative (although to me unpersuasive) account of the emergence of a global civil so-

ciety.
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tional Economic Order in the 19708, however, their approach to welfare re-
mains at least as statist as that of the West. They show no interest in allowing
their citizens to establish the links with foreign states and international organi-
zations implied by a cosmopolitan approach to welfare.

Having more or less by consensus (or at least default) rejected a cosmopoli-
tan welfare state in favor of a world of sovereign-territorial states, markets—
whether relatively “free” or more heavily and directly managed—are an “obvi-
ous” choice. In an international society of sovereign states, in which power
and authority are radically decentralized, we can expect dominant interna-
tional norms and institutions to reflect the preferences of leading powers. The
result today is often called the neoliberal “Washington consensus.”'?

But contemporary international support for global markets reflects more
than raw power. Although the details of “structural adjustment”—greater
openness to market forces and their logic of economic efficiency—often are
largely imposed, the need for adjustment is increasingly, if reluctantly, ac-
knowledged by a growing number and range of non-Western states. Perhaps
the most dramatic illustration is the recent decision of the Chinese Communist
party to accept capitalist entrepreneurs—heretofore “exploiters,” or worse—as
members. .

During the Cold War, most non-Western countries argued not only that de-
velopment could be achieved by relying on state direction but also that this was
the best and most efficient route to realizing economic and social rights (see
§11.5). Such projects, however, proved unsustainable, when they were not fail-
ures from the outset. And the leading dirigiste development successes (exclud-
ing the special case of oil-exporting countries) were states, such as Taiwan and
Korea, that relied heavily on the economic discipline of international markets.

Today there is a growing (if justifiably grudging) recognition that realizing
economic and social rights requires a complex combination of (market-based)
efficiency in production and (state-mediated) equity in distribution. Substan-
tial reliance on national and international markets is becoming closer to a
hegemonic, rather than simply an imposed, principle, Although little enthusi-
asm for neoliberal international economic regimes is evident even in the West
(outside of the United States), there is no serious challenger, at least at the level
of elite interstate debate.

In §11.7 we will return to the (huge) human rights deficiencies of markets.
For now I simply want to emphasize thata commitment to international mar-
kets (with some rather crude, self-interested interventions to protect national

14. Although not the only choice, the leading historical alternatives at the international level—
autarky, mercantilism, and state trading systems—hold few attractions for those interested in eco-
nomic and social rights. And command economies have consistently proved to have disastrous na-
tional welfare consequences in the medium or long run.

15. See, for example, Gore (2000); Naim (2000); Steger (2001 chaps. 1, 2); and Williamson
(1993)-
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labor and firms) is clearly the dominant Western vision of the appropriate in-
ternational path for realizing economic and social rights—and, not coinciden-
tally, the reigning approach in the contemporary society of states.

9. Historical Analysis and the Genetic Fallacy

In the preceding sections I have tried to present an accurate and fair (although
basically sympathetic) account of the central role of Western national and in-
ternational practice in the social construction of dominant international
human rights ideas and practices. Chapter 5 examines challenges to the empir-
ical accuracy of this account. Chapter 6 tries to grapple, in general theoretical
terms, with the problems of cultural relativism. Chapter 7 explores the most
prominent challenge to universalism in the 1990s, namely, “Asian values,” and
cultural regionalism more broadly. But before moving on to these inquiries, I
want to draw attention to the danger of what logicians call the genetic fallacy.
Let us grant, at least for the sake of argument, that contemporary national
and international human rights values and institutions were in significant
measure developed in and shaped by the West. This tells us absolutely nothing
about the “applicability,” “relevance,” “appropriateness,” or “value” of these
ideas, values, and practices——either inside or outside the West. From a causal or

. historical account analysis of the genesis of a social practice, we cannot con-

clude anything about its appropriate range of applicability.

" Gunpowder was invented in China. Arabic numerals, and much of the
mathematics with which they were associated, were developed in the Muslim
Near East. Jews in Palestine created Christianity. Yoga is an ancient Indian phi-
losophy, science, or discipline. Submarines, tanks, and fighter jets were in-
vented in the West. Human beings themselves first emerged in Africa. From
none of these facts do we conclude that the things or practices in question are
of merely local application or validity. Nox should we make such an error in the

- ¢ase of human rights.

This is particularly true if my argument about the standard threats of mod-

. ern markets and states is correct. We rightly speak of “capitalist,” “interna-

tional,” or “global”— not Western—markets (even though global markets are
dominated by Western firms and capital). We rightly speak of modern states,
an organizational form that has penetrated all areas of the globe. Although
Westerners played the decisive role in spreading these institutions across the
globe, states have been enthusiastically adopted in all regions of the globe and
markets have reshaped all but the most isolated lo cal communities.

It is well worth taking seriously arguments that Western hegemony prevents
recognizing certain standard threats.!s We should also seriously consider argu-

16. Perhaps the most serious such challenge concerns group rights, subject to which we re-
turn in Chapter 12.

69




70

Cultural Relativism and International Human Rights

ments that particular Western human rights institutions have defensible func-
tional analogs elsewhere. Even the claim that a particular society or culture has
a defensible conception of human dignity that is not associated with an idea of
equal and inalienable rights deserves careful consideration. But the suggestion
that internationally recognized human rights are appropriately rejected out-
side of the Western world because Westerners played the central role in devel-
oping those ideas and practices should be met with derision.

Historical or “genealogical” analysis is important in understanding how
contemporary ideas and practices have come to be constructed, It may provide
important insights into the limits of dominant practices and highlight needed
changes. But human rights are too important to be rejected—or accepted—on
the basis of their origins.

Asmarom Legesse argues that “any system of ideas that claims to be univer-
sal must contain critical elements in its fabric that are avowedly. of African,
Latin American or Asian derivation” (1980: 123). But we certainly would not
accept something as correct or useful simply because it is Western. Likewise,
we must not assume that because something is non-Western that it is valuable,
or that because it is distinctively Western in its origins or contemporary dis-
persion it is somehow defective. '

There is an instrumental reason for trying'to root human rights ideas in
local cultural traditions—just as in the modern West proponents of natural
rights used existing cultural resources, especially the Bible and appeals to natu-
ral law, on behalf of these new ideas and practices. There certainly is some truth
to Daniel Bell’s claim that “if the ultimate aim of human rights diplomacy is to
persuade others of the value of human rights, it is more likely that the struggle
to promote human rights can be won if it is fought in ways that build on, rather
than challenge, local cultural traditions” (1996: 652). But not just any cultural
traditions will do. :

Some local traditions—both Western and non-Western—are antithetical to
human rights and must be approached as such. Furthermore, we must be very
clear that we are drawing on cultural resources for the purposes of human
rights advocacy, not defining human rights by culture. And, as we will see in
some detail in Chapter 5, working ideas and practices of universal human
rights into local cultures with different histories, traditions, and foundations
involves progressive cultural change, just as it did in the West.

In accepting or rejecting human rights we must demand substantive, not
historical, arguments. Part I offered such an argument on behalf of the Univer-
sal Declaration model. The remaining chapters of Part II look at a variety of
relativist challenges to the contemporary universality of that model.

5/ Non-Western Conceptions
of Human Rights

In sharp contrast to Chapter 4, which argues that human rights first emerged

* in the West in response to the social changes produced by modern markets and

states, one regularly encounters claims that “human rights are not a western
discovery” (Mangalpus 1978). For example, Adamantia Pollis and Peter Schwab

“argue that “all societies have human rights notions” (1980b: xiv). Yogindra

Khushalani even offers the (patently absurd) claim that “the concept of human
rights can be traced to the origin of the human race itself” (1983: 404).

It simply is not true that “all societies cross-culturally and historically man-
ifest conceptions of human rights” (Pollis and Schwab 1g80a: 15). Human

rights, as we saw in Part I, envision equal citizens endowed with inalienable

rights that entitle them to equal concern and respect from the state. Human
rights are not just a set of abstract values or objectives (e.g., welfare, liberty, po-
litical participation) but, even more important, a distinctive set of social prac-
tices (see §1.1—2) tied to particular notions of human dignity (see §1.3, 3.4). In

_ this chapter I argue that non-Western cultural and political traditions, like the

premodern West, lacked not only the practice of human rights but also the very
concept.

- “Tyaditional” societies—Western and non-Western alike—typically have
had elaborate systems of duties. Many of those duties even correspond to val-
ues and obligations that we associate with human rights today. But such soci-
eties had conceptions of justice, political legitimacy, and human flourishing
that sought to realize human dignity, flourishing, or well-being entirely in-
dependent of human rights. These institutions and practices are alternatives to,

rather than different formulations of, human rights.

This chapter examines claims that traditional Islamic, African, Chinese, and
Indian societies had well-established indigenous conceptions of human rights.
To emphasize the fact that my argument is structural and not cultural, I also
briefly examine the premodern West, in the form of medieval Europe.

At the outset let me note that the understanding of “culture” in the follow-
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ing sections is highly problematic. The arguments that I address frequently rest
on dubious caricatures, a point addressed in the final section of this chapter.

" Nonetheless, such arguments have been and remain a regular part of academic,
elite, and popular discussions of international human rights. This chapter takes
such standard claims about distinctive traditional cultural conceptions of
human rights at face value and shows them to be historically mistaken and an-
alytically muddled.

1. Islam and Human Rights

“In almost all contemporary Arab literature on this subject [buman rights], we
find a listing of the basic rights established by modern conventians and declara-
tions, and then a serious attempt to trace them back to Koranic texts” (Zakaria
1986: 228). Many authors (e.g., Tabandeh 1970: 1, 85) even argue that contempo-
rary human rights doctrines merely replicate 1400-year-old Islamic ideas. The
standard argument in this now extensive literature is that “Islam has laid down
some universal fundamental rights for humanity as a whole, which are to be ob-
served and respected under all circumstances . . . fundamental rights for every
man by virtue of his status as a human being” (Mawdudi 1976: 10). “The basic
concepts and principles of human rights [have] from the very beginning been
embodied in Islamic law.”! Such claims, however, are almost entirely baseless.
Khalid M. Ishaque argues that “Muslims are enjoined constantly to seek
ways and means to assure to each other what in modern parlance we call
‘human rights’” (1974: 32). While he admits that “human rights” cannot be
translated into the language of the Islamic holy works, he nevertheless claims
that they lie at the core of Islamic doctrine.? The fourteen “human rights” that
Ishaque claims are recognized and established by Islam (1974: 32~38), however,
prove to be only duties of rulers and individuals, not rights held by anyone.
The scriptural passages cited as establishing a “right to protection of life”
are in fact divine injunctions not to kill and to consider life inviolable. The
“right to justice” proves to be instead a duty of rulers to establish justice. The
“right to freedom” is a duty not to enslave unjustly (not evena general duty not
to enslave). “Bconomic rights” turn out to be duties to help to provide for the
needy. And the purported “right to freedom of expression” is actually an obli-

1. Mr. Makki, representative of Oman to the Third Comunittee of the U.N. General Assembly,
speech of Octaber 25, 1979. UN document A/C.3/34/SR.27.

2. Unless our concepts are independent of language—a highly implausible notion, especially -

for a social practice such as rights in which language is so central to its functioning—it is hard to
see how this claim could even in,principle be true. At most these texts enjoin functional analogues
or different practices to produce similar ends—and my argument in the rest of this section sug-
gests that even that is not true.

3. On the conceptual distinctions between rights and duties, and the practical differences this . H ;;

makes, see §1.1 above and §2 below.
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gation to speak the truth—that is, not even an obligation of others but an obli-
gation of the alleged right-holder.

Similarly, Abdul Aziz Said claims “to identify precepts that establish human
rights in the Isla}{nic tradition” (1979: 64) and argues that in Islam “human be-
ings have certain God granted rights” (1980: 92). But not only does he present
no evidence in direct support of this claim, but the discussion he does offer
demonstrates oxfce more the absence of the concept of human rights in Islam.
All of the nine Basic regulating precepts of an Islamic political system that Said
lists (1979: 65—68) involve either a rights-less duty or are rights held because one
has a certain legal or spiritual status, not simply because one is a human being.

Muslims arp indeed regularly and forcefully called upon—>by scripture, tra-
dition, religigus leaders, and ordinary believers—to treat others with respect
and dignity. They are enjoined, in the strongest possible terms, to pursue both
~being and social justice. These injunctions clearly call to mind

tionally ¢stablished to realize these values simply did not include equal and in-
alienable rights held by all human beings.

Cohsider Majid Khadduri’s claim that “human rights in Islam are the privi-
lege of Allah (God), because authority ultimately belongs to Him” (1946: 78).
Thisis, quite literally, incoherent: “human rights” that are not rights of human
beirfgs but privileges of God. But this is not an idiosyncratic conception. Mah-
mgod Monshipouri also argues that “in Islamic tradtions human rights are en-
tirply owned by God” (1998: 72).

“Hurman rights in Islam, as prescribed by the divine law, are the privilege

y of persons of full legal status. A person with full legal capacity s a living
human being of mature age, free, and of Moslem faith” (Khadduri 1946: 79).

his makes “human rights” the privileges of (only) free adult Muslims. Infidels
receive only guarantees of life, property, and freedom of religion; slaves only a
right to life.5 And women enjoy still another set of rights and duties.

The essential characteristic of human rights in Islam is that they consti-
tute obligations connected with the Divine and derive their force from

4. In a similar fashion, Majid Khadduri (1946: 77—78) lists five rights held by men according to
Islam—rights to personal safety, respect of personal reputation, equality, brotherhood, and jus-
tice—but his supporting evidence in fact shows that Islam treated these subjects entirely in terms
of duties that are not correlative to rights. Likewise, Ahmad Moussalli identifies human rights with
the “five necessities” (al-darruyiyyat al-khams), the duties to preserve religion, self, reason, the
family, and money (2001: 126). See also Mawdudi (1976: 17~24); Tabandeh (1970).

5. Similarly, Monshipouri claims that individuals can enjoy human rights only “in their rela-
tionship with God” (1998: 72). Those without the religivusly specified relationship to God thus
would not have human rights—an obyiously untenable conception of human rights, unless we are
to say infidels are not human (which Iioses its own, equally serious, problems).
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this connection. . . . Individuals possess certain obligations towards
God, fellow humans and nature, all of which are defined by Shariah.
When individuals meet these obligations they acquire certain rights and
freedoms which are again prescribed by the Shariah. (Said 1979:

63,73—74)

In Islam, in the realm of “human rights” (read “human dignity”), what
matters is duty rather than rights, and the rights that one does hold are a con-
sequence of one’s status or actions, not the moral fact of being human. If the
rights we are discussing are indeed “duty based and interdependent on duties
one owes to God and the community” (Ali 2000: 25), they are not human
rights. :

Sultanhussein Tabendeh even claims that the preferential treatment of Mus-
lims in certain criminal cases is “quite free of difficulty” from a human rights

pexspective, because “people who have not put their reliance in conviction and - f

faith, nor had that basic abiding-place nor believed in the one Invisible God,
are reckoned as outside the pale of humanity” (1970: 17). “Human rights” thus
are supposed to be based on a conception that sees the majority of the popula-
tion of the world as “outside of the pale of humanity.”s

The Holy Qur'an certainly does not require Muslims to accept such legal
ideas and their associated practices. Many contemporary Muslims (entirely
justifiably) reject such views. Nonetheless, this accurately represents the histor-
ically dominant practice of most Muslim societies—much as most Christian

societies throughout most of their histories treated non-Christians as inferior, - -

despite the apparently universalistic egalitarianism of the New Testament.

The issue at the moment is not how Muslim (or any other) holy texts might
or ought to be read, today or in the past, but rather how those texts were in fact
read and acted on by “traditional” Muslim societies. As in most other “tradi-
tional” societies, rights and duties were largely dependent on community
membership. The “universe of obligation,” to use Helen Fein’s apt term (1979:
33), was largely that of all believers—Dar al Islam—not humanity.

6. Somewhat less starkly, but with a similar implication, Norani Othman describes the rights
recognized in Islam as “open to all faithful believers” (1999: 72), which would seem to exclude the
unfaithfil and unbelievers from the enjoyment of human rights. Consider also Ahmad Moussalli’s
claim that “human rights in Islam are creedal rights” (2001: 126). Whatever these may be, precisely
because they rest on adherence to a particular religious creed, they are not human rights in the or-
dinary sense of that term.

7. This is both too broad—within the umma, the community of believers, there were slaves—
and too narraw——Christians and Jews living in Muslim communities often enjoyed both freedom
of religion and limited rights of self-government, despite being treated as legally, politically, so-
cially, and morally inferior to Muslims.

Non-Western Conceptions of Human Rights

Islam does teach that “it is the state’s duty to enhance human dignity and al-
leviate conditions that hinder individuals in their efforts to achieve happiness”

(Said 1980: 87). It may bet{rue that “there is no aspect of human need but Islam,

in its ethical, social and liturgical precepts, has made provision for it” (Taban-
deh 1970: 10). The social ahd political precepts of Islam do reflect a strong con-
cern for human good and human dignity, which may even be a prerequisite for
human rights. Central to\Muslim traditions is “a profound affirmation of
human freedom, dignity, ahd autonomy” (Othman 1999: 189). But none of this
is equivalent to a concern for, or a recognition of, human rights.

The substantive similatities, at the level of basic values, between classical
Islam and the Universal Ieclaration model—for example, “the Quranic no-
tion of a common humap ontology (fitna) and . . . an Islamic idiom of moral
universalism” (Othman 1999: 173)—explain why devout Muslims might choose
to participate in the contemporary overlapping international consensus on
human rights (see §3.2, §.6). Traditional Muslim societies, however, simply did
not pursue human diggity or flourishing through the practice of equal and in-

" alienable rights held by all human beings. Such differences in fundamental
 legal and political institutions and practices made these societies very different
* from (modern) humdn rights—based societies of any culture, religion, or civi-
- lization.

To avoid misunder’s”anding, let me state clearly and emphatically that none
of this suggests that Islapn is in any way inherently hostile to or fundamentally

. incompatible with humjan rights. I readily agree that “the notions of democ-
. racy, pluralism, and hyman rights are. . . in harmony with Islamic thought”

(Moussalli 2001: 2)—if|by that we mean that Islam (like Christianity) can, and
even ought to be, read/fin this way. My point is that traditionally, as with Chris-

" tianity throughout m¢st of its history, it has not been read in that way.

Shaheen Sardar Ali seriously understates the analytical and historical prob-
lem when she noteg, almost in passing, that “the extent and application of
human rights in Islam, equally, and to all human beings, poses a number of
problems.” But she is clearly correct when she later claims that support for
human rights today can be found in the canonical Islamic “sources and accom-

B panying juristic te¢hniques, namely the Qur'an, Haddith, ljma, Qiyas Itjihad”

(2000: 16, 19). Andjrelying on these resources in advocating respect for interna-
tionally recognized human rights makes immense practical sense.

Rooting contefnporary human rights ideas and practice in such sources and
resources will, forimany Muslims, give them a depth, meaning, and impact they
could not otherwise attain—just as rooting the rights of the Universal Declara-
tion in the Bible jives them a special meaning and force to many Christians.
My point, however, is that none of this tells us anything about how life was or-
ganized in Baghdad in the fourth century after the Hijra, in the Ottoman Em-
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piré six hundred years later, or in Syria when Western colonial domination was
imposed. And unless we appreciate these differences in social practices—that
is, the sharp break with traditional ways implicit in the idea and practice of
equal and inalienable rights held by all human beings—we delude ourselves
about the past and obscure central elements of the meaning and importance of
human rights today.

2. The Premodern West

Despite my protestations in the three previous paragraphs, many readers will
see the preceding discussion as reflecting cultural arrogance, or worse. My ar-
gument, however, is structural not cultural. And it is analytical rather than nor-
mative. To underscore this point, I want to turn immediately to the premodern
West, where it is equally clear that the idea and practice of human rights were
utterly foreign.® 4

One searches in vain for human rights in (Western) classical or medieval
political theory or practice. For example, the Greeks distinguished between
Hellenes and barbarians (non-Greeks), whom they considered congenitally in-
ferior. The Romans recognized rights based on birth, citizenship, and achieve-
ment, not on mere humanity. In the millennium following the fall of Rome,
Christian theorists and rulers allotted dramatically different political treatment
to believers and nonbelievers. And within Christendom, the spiritual equality
of all believers most definitely did not extend to political equality.

In the premodern West, the duty of rulers to further the common good
arose from divine commandment, natural law, tradition, or contingent politi-
cal arrangements rather than rights (entitlements) of all human beings to be
ruled justly. Although the people were expected to benefit from the political
obligations of their rulers, they had no (natural or human) rights that could be
exercised against unjust rulers. The reigning idea was natural right (in the sense
of rectitude), not natural rights (entitlement).

Consider Thomas Aquinas, whose political theory is widely considered to
be representative the high medieval period. Right (ius) for Aquinas is the good
at which justice aims and law (lex) is the written expression of right or justice.
Right and law are thus two ways of stating a duty under which one is placed b
right in the sense of “what is right.” Right (jus) does not necessaily inclu/de

8. It happens that I first developed my general argument, and the conceptual distifictions on
which it is based, while grappling with the differences between medieval and modern Western con-
ceptions of “natural right” See Donnelly (1980), which provides detailed support for the (exceed-
ingly brief) discussion of Aquinas in this section. i
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English notion of right in the sense entitlement. And Thomist natural law does
" not give rise to natural rights; rather, it states what is right.1®

The practical differences this makes can be llustrated by Aquinas’s treat-
ment of tyranny. A tyrant is, like every human being, obliged to obey the natu-
ral law. In ruling tyrannically, he violates the substance of the natural law as
well as his spécial f)bligation to rule justly. These obligations, however, are
owed to God, notthe people. Although the tyrant is guilty of great crimes
against the people, it is against God and God’s law that he has sinned, and only
God is entitled to demand redress.

Lacking eicplic'i authority to change their rulers—which was 120t something
that people were/ thought to have naturally—the people might legitimately

" point out to the yrant the error of his ways, call on him to conform to the nat-
ural law, or praylfor divine assistance. But the patural law gave them no right to
change their rulgrs. They were not entitled to demand redress.

Medieval writers thus regularly appealed to Paul’s claim that all power is
from God and that resistance to rulers will bring damnation (Romans 13:1-2).
The Augustinidn notion of misrule as a punishment for evil was widely ac-
cep/ft’ed: “Tt is by divine permission that wicked men receive power as a punish-
ment for sin.[..Sin must therefore be done away with in order that the
sggurge of tyrdnts may cease.”!!

 The demands of natural law may be considerable, but the position of a
/i‘)eople in a political system based on natural law without natural rights is quite
i <12fferent from that of modern citizens endowed with human rights. Natural
" 1hw and humak rights both serve as standards of political legitimacy. But unlike
‘Aquinas’s natual law, human rights also provide citizens with grounds for po-
litical action—iin extreme cases, even revolution—against tyrants.

9. The tendengy to read modern rights notions back into a premodern past is not restricted to
non-Western contéxts. My favorite example involves Aquinas’s treatment of “private property.” In
the well-known D?-Zntreves anthology (D’Entreves 1959) several passages are grouped under the
heading of “The Right to Private Property.” But this heading is to be found nowhere in Aquinas’s
text. Most of the pabsages instead come from a discussion of “the vices opposed to justice” (Summa
Theologicae 2a.2ae.63—79) and under the particular heading de furto et rapina (of theft and rapine).
And the particular fuestions Aquinas actually investigates are utrum naturalis sit homini posessio
exteriorum rerum (Whether it is natural for man to possess external things [“property”)) and utrum
liceat alicui rem aliquam quasi propriam possidere (whether it is lawful or legitimate to possess any-
thing as one’s own)! The issue, clearly, is not one of rights (entitlement) but rectitude and legality.
Tn the medieval wold, people certainly did have possessions. But if there was anything like what we
would understand 4s a system of “property rights,” it was very limited. For example, land, the cen-
tral productive resource of these societies, rarely was held as private property, even by princes. And
possessions regularfy were not fully alienable, in sharp contrast to modern private property.

10. My point isinot that (neo-)Thomist theory cannot find a place for human rights. See, for
example, Maritain (1943) and especially Finnis (1980). During the medieval era, however, no such
space was made, The issue in this chapter, to repeat, is how actual (in this case Western) societies
treated issues that QNe now treat as matters of human rights.

1. De RegimiT Principum Lvi52.
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My argument, in both this and especially in Chapter 4, thus is about West-
ern culture only accidentally and in so far as it has been shaped by modern
markets and states (and the associated ideas and practices of human rights).
Social structure, not “culture,” does the explanatory work. When the West was
filled with “traditional societies,” it had social and political ideas and practices
strikingly similar to those of traditional Asia, Aftica, and the Near East. Con-
versely, as those regions and civilizations have been similarly penetrated by
modern markets and states, the social conditions that demand human rights
have been created. This is the foundation of the overlapping consensus on and
the contemporary moral universality of human rights.

The historical connection of human rights with the West is more accident
or effect than cause. Westerners had no special cultural proclivity that led them
to human rights, Rather, the West had the (good or bad) fortune to suffer the
indignities of modern markets and states before other regions. By necessity
rather than superior virtue they got a jump on the rest of the world in develop-
ing the response of human rights.

3. Traditional Africa

“The African conception of human rights was an essential aspect of African
humanism” (Asante 1969 75). “It is not often remembered that traditional
African societies supported and practiced human rights” (Wai 1980: 116). Such
assertions, much as in the case of Islam (and the premodern West), prove to be
not only unsupported but actually undercut by the evidence presented on their
behalf. .

Dunstan Wai, author of the second quoted passage, continues: “Traditional
African attitudes, beliefs, institutions, and experiences sustained the ‘view that
certain rights should be upheld against alleged necessities of state’” (1980: 116).
This confuses human rights with limited government.!? There are many other
bases on which a government might be limited, including divine command-
ment, legal rights, and extralegal checks such as a balance of power or the threat
of popular revolt. Even having a right to limited government does not mean
that one recognizes or has human rights.

“There is no point in belaboring the concern for rights, democratic institu-
tions, and rule of law in traditional African politics” (Wai1980: 117). To this we
can add only that it is particularly pointless in a discussion of human rights,
given the form such concerns took. Even where Africans had personal rights

12. “This chapter will argue that authoritarianism in modern Africa is not at all in accord with
the spirit and practice of traditional political systems” (Wai 1980: 115). Compare Legesse (1980:
125-127) and Busia (1994: 231). For non-African examples ofa similar confusion, see Said (1979: 65);
Magalpus (1978); and Pollis and Schwab (1980b: xiv).
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against their government,!3 those rights were based not on one’s humanity but
on such criteria as age, sex, lineage, achievement, or community membership.

Asmarom Legesse argues along similar lines that “many studies . . . suggest
that distributive justice, in the economic and political spheres, is the cardinal
ethical principle that is sEared by most Africans” (1980: 127; compare Ferny-
hough 1993 61). This is quite true, but once again irrelevant. Distributive jus-
tice and human rights arg different concepts. Plato, Burke, and Bentham all
had theories of distributiye justice, but no one would ever think to suggest that
they advocated human fights. Although giving to each his own—distributive
justice—typically involvds respecting the rights of others, unless “one’s own” is
defined in terms of that to which one is entitled simply-as a human being, the
rights in question will npt be human rights. In African societies, rights typically
were assigned on the bgsis of social roles and status within the community.

In a similar vein, Tilnothy Pernyhough argues that “many precolonial soci-
eties were distinguished by their respect for judicial and political procedure”
(1993: 61). Tl}is is evet more obviously irrelevant. The question, of course, is
the nature of the prodedures, in particular whether they were based on univer-
sal rights. They were/not.

We again ‘see anfattempt to establish that the differences with the modern
(“Western”) practifes are merely a matter of verbal labels. “Different societies
formulate their cohception of human rights in diverse cultural idioms” (Leg-
esse 198;5: 124). Il? fact the differences are matters of concept and practice.
African societies had concepts and practices of human dignity that simply did
not involve hLm?an rights. “Many Afiican traditional societies did respect
many of the basjc values that underlie human rights” (Penna and Campbell
1998: 21). The ways in which they were valued, however, and the practices es-
tablished to implement them were quite different. Recognition of human
rights simply wys not the way of traditional Africa, with obvious and important
consequences for political practice (compare Howard 1986: chap. 2).

4, Traditional Confucian China

“The protection of human rights is an integral part” of the traditions of Asjan
societies (Anwar 1994: 2). “All the countries of the region would agree that
‘human rights’ as a concept existed in their tradition” (Coomaraswamy 1980:
224), “The i'dea of human rights developed very early in China” (Lo 1949: 186),
“as early aij 2,000 years ago” (Han 1996: 93). In arguing against such claims, I
will focus on traditional (Confucian) China,

Consider the following representative argument:

13. Fernyhough (1993: 55ff.) offers several examples of personal rights enjoyed in precolonial

© Afican socielies. See also Mutua (1995: 348-351).
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Human rights under the traditional Chinese political culture were con-
ceived to be part of a larger body of morally prescribed norms of collec-
tive human conduct. . . . The Confucian code of ethics recognized each
individual’s right to personal dignity and worth, but this right was “not
considered innate within each human soul as in the West, but had to be
acquired” by his living up to the code. (Tai 1985: 88; quoting Fairbank
1972: 119)

Such a right clearly is not a human right. It had to be earned. It could be lost.
The ground of the right was not the fact that one was a human being. The dig-
nity and worth in question were not seen to be inalienable and inherent in the
Persol.

“Ip a broad sense, the concept of human rights concerns the relationship
between the individual and the state; it involves the status, claims, and duties of
the former in the jurisdiction of the latter. As such, it is a subject as old as poli-
tics, and every nation has to grapple with it” (Tai1g8s: 79). But not all institu-
tionalized relationships between individuals and the state are governed by, re-
lated to, or even consistent with, human rights.

What the state owes to those it rules is indeed a perennial question of poli-
tics. Human rights, however, provide but one answer. Divine right monarchy is
another, The dictatorship of the proletariat, the principle of utility, aristocracy,
theocracy, democracy, and plutocracy are still different answers.

The traditional Chinese theory of the Mandate of Heaven viewed political
power as a heavenly grant to ensure order, harmony, justice, and prospetity.
This required the Emperor to discharge properly the duties of his office. If he
systematically failed to do so, Confucian civil servants, as the authorized repre-
sentatives of society, were obliged to remonstrate the ruler. If he proved recal-
citrant and unusually vicious, popular resistance was authorized. In fact, wide~
spread resistance was evidence that the ruler had lost his mandate.

Limited government, however, should not be confused with government
limited by the human rights of its citizens. Irregular political participation in
cases of extreme tyranny should not be confused with a (human) right to polit-
ical participation. )

Individuals may have held rights as members of families, villages, and other
groups. But the purpose of political rights “was not to protect the individual
against the state but to enable the individual to function more effectively to
strengthen the state” (Nathan 1986: 148). Whatever the value or importance of
such rights, they are not human rights as that term is ordinarily used.

Many commentators seem uncomfortable with this fact. For example, Lo
Chung-Sho notes that “there was no open declaration of human rights in
China, either by individual thinkers or by political constitutions, until this
concept was introduced from the West. In fact, the eatly translators of Western
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 political thought found it difficult to arrive ata Chinese equivalent for the term

‘rights’” (1949: 186). But, Lo continues, “this of course does not mean that the
Chinese never claimed human rights or enjoyed the basic rights of man” (1949:
186).

I cannot imagine how the Chinese managed to claim human rights without
the language to make such claims, and Lo presents no evidence that they actu-
ally asserted or otherwise exercised such rights. Quite the contrary, his exam-
ples show only a divinely imposed duty of the ruler to govern for the common
good, not rights of the people.

This is not a “different approach to human rights” (Lo 1949: 188). It is an ap-
proach to human dignity, well-being, or flourishing that does not rely on
human rights. Lo fails to draw the crucial conceptual distinction between hav-
ing a right and enjoying a benefit. As a result, he confuses making claims of
(in)justice with claiming a (human) right. Simply because acts that we would
say involved violations of human rights were considered impermissible does
not mean that people were seen as having, let alone that they could claim or
enjoy, human rights.

“Different civilizations or societies have different conceptions of human
well-being, Hence, they have a different attitude toward human rights issues”
(Lee 1985: 131). Even this is significantly misleading. Other societies may have
(similar or different) attitudes toward issues that we consider in terms of
human rights, but unless they possess a concept of human rights they are un-
likely to have any attitude toward human rights. To fail to respect this impor-
tant conceptual distinction is not to show cultural sensitivity, respect, or toler-
ance but rather to misunderstand the social and ethical foundations and
functioning of a society as a result of anachronistically imposing an alien ana-

Iytical framework.

5. Caste and Human Rights

India is a partial exception to the tendency to argue that all major civilizations
or cultures have traditional conceptions of human rights. Even during the Cold
War many authors recognized that human rights did not exist in traditional
Hindu India.l* Nonetheless, a surprising number of authors do argue that
human rights ideas are present in traditional Indian (Hindu) ideas and prac-
tice. Yougindra Khushalani claims that “Hindu civilization had a well-devel-
oped system which guaranteed both civil and political as well as the economic,
social and cultural rights of the human being” (Khushalani 1983: 408; compare
Saksena 1967: 360-361). Ralph Buultjéns speaks of caste as India’s “traditional,
multidimensional views of human rights” (1980: 113}. Max Stackhouse devotes

14. See, for example, Thapar (1966) and Mitra (1982). More recently see Elder (1996: 70, 81).
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two chapters of Creeds, Society, and Human Rights (1984) to Hinduism, taking
it for granted that there isa Hindu concept of human rights.!>

In fact, though, “Indians . . . base their social structure on duties and obliga-
tions rather than on rights.”'6 Whatever rights one had rested on the discharge
of status-based duties. In traditional Indian (Hindu) society, “people’s duties
and rights are specified not in terms of their humanity but in terms of specific
caste, age and sex” (Mitra 1982: 79). And the caste system made the ascriptive
hierarchy so rigid that for all intents and purposes one’s duties and rights were
defined by birth.

The caste system divides the whole society into a large number of hered-
itary groups, distinguished from one another and connected by three
characteristics: separation in matters of marriage and contact, whether
direct or indirect (food); division of labor, each group having, in theory
or by tradition, a profession from which their members can depart only
within certain limits; and finally hierarchy, which ranks the groups as
relatively superior or inferior to one another. (Dumont 1980: 21; com-
pare Beteille 1965 46)

All societies have social hierarchies, with a tendency for different groups to
separate from one another. Hereditary occupational specialization is common.
But the combination of separation, division, and hierarchy in the intensity
characteristic of India makes the caste system largely unique to South Asia.

Ancient formulas recognize four castes (varnas), Brahman, Kshatriya,
Vaishya, and Shudra, which roughly correspond to priests, warriors/rulers, the
landed and mercantile classes, and the servile classes. Below these were Chan-
dalas, “untouchables.” By the third or fourth century A.D., however, a much
more complex system of caste segmentation existed, based on the jati, a smaller
descent group. Today “there are so many [castes) that it is virtually impossible
to determine their exact number.”'”?

The boundaries between castes are maintained by detailed rules of ritual pu-
rity: contact with, in some instances even sight of; lower castes is viewed as pol-
luting; intimate contact, especially in marriage or at meals, is especially defil-
ing. These rules of purity are embedded in a kin-based social system of “rigid

15. Perhaps the oddest argument is the claim that “the ancient Indian concept of human
rights . . . was based on wars and regulated humanitarian laws to be adopted before, during and
after war” (Raj 2000: 2). The suggestion that human rights has to do with relations between politi-
cal communities, rather than within them, is bizarre.

16. Saksena (1967: 372). Compare Pandeya (1986: 271); Mitra (1982: 78-79); and Thapar (1966:
35).

17. Beteille (1965: 230). Hutton gives a rough estimate of more than three thousand (1963: 67).
Sharma found 16 separate castes in a village of only 144 households (1985: 68 and table 7).

Non-Western Conceptions of Human Rights

boundaries and collective or corporate rank” (Bayly 1999: 10). “In the world of
caste, virtually every aspect of behavior is regulated by kin—not only major
decisions such as marriage, occupation, and place of residence, but everyday

. activities such as what one eats and who wit., or the forms of address one em-

ploys for different categories of people” (Quigley 1993: 87).

" Birth, according to the Hindu theory of reincarnation, is a reflection of
moral justice and order. “One is born where one belongs by reason of his acts
over many incarnations” (Organ 1974: 194). “The body or family in which a
person is born, the society in which he lives, and the position or station in life
which he occupies, are all determined by his past conduct and behaviour”
(Chatterjee 1950: 78). Caste hierarchy thus “is the expression of a secret justice”
(Bougle 1971 [1908]: 76). Social status was seen as not accidental or even con-
ventional but as part of the natural fabric of the universe.

Caste and human rights are clearly radically incompatible. Human rights
“derive from the inherent dignity of the human person,” to quote the Interna-
tional Human Rights Covenants once again. Each person has an inherent dig-
nity and worth that arises simply from being human. Thus each person has the
same basic dignity, and human rights are held equally by all. Furthermore,
human beings, in their worth and dignity, are radically distinguished from the
rest of creation.

The caste system, by contrast, denies the equal worth of all human beings.
The “secret justice” of caste, the intimate link between and mutual reinforce-
ment of the type of life one leads and one’s natural worth, gives social inequal-
ity a special moral significance. Equal and inalienable human rights held by all
members of the species Homo sapiens, far from being a “foundational” moral
assumption, would be a moral outrage, an affront to and attack on natural
order and justice. “The principal criterion on which the caste system is based is
the principal of natural superiority” (Gupta 1992: 2).

“Human nature’—if we can even use that term without gross anachro-
nism—differs in traditional India from person to person, or, rather, from
group to group. “The essential feature of caste was the assumption that there
are fundamental and unchangeable differences in the status and nature of
human beings” (Buultjens 1980: 112). “In Indian thought, the caste is a species of
mankind” (Kolenda 1978: 150).

Traditional Indian thought does not draw a qualitative distinction between
human beings and other creatures. The human soul is only a somewhat more
evolved (self-aware) incarnation of the soul of other animals and even plants.
In fact, in many ways the distance between high castes and low castes is greater
than that between lower castes and animals. For example, the Law of Manu
prescribes the same penance whether a Brahman kills a cat, a mongoose, a blue
jay, a frog, dog, iguana, owl, crow, or Shudra (11.132). “Dying, without the ex-
pectation of a reward, for the sake of Brahmans and of cows” will secure beati-
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tude for Chandalas (untouchables) (10.62; 11.80) To take a modern example,
Beteille reports that Brahmans in the village he studied did not even include
people of other castes in their count of the village’s population and that mem-
bers of non-Brahman castes likewise did not count untouchables (1965: 25).

Whatever one may think of my arguments about Asia, Africa, and Islam, the
Indian case makes it painfully clear that it simply is not true, to quote Pollis and
Schwab again, that “all societies cross-culturally and historically manifest con-
ceptions of human rights” (1980a: 15). Itis not true that there is a “notion, com-
mon to all societies, that human beings are special and worthy of protection
that distinguishes humans from animals” (Mutua 1995: 358). And it certainly is
not the case that people in every region and culture “share certain beliefs with
all humanity by virtue of their humanity” (Penna and Campbell 1998: 21).

6. The Relevance of Human Rights

A very different culturalist argument uses the Western origin of human rights
to argue that the Universal Declaration model is inappropriate or irrelevant to
contemporary Third World problems and needs. For example,A Pollis and
Schwab contend that because in most countries “human rights as defined by
the West are rejected or, more accurately, are meaningles's,” the Western con-
cept is “inapplicable,” “of limited validity,” and “irrelevant” (1980a: 13, 8, 9).
These are strong claims that do not necessarily rest on the genetic fallacy (see
§4.9). For the most part, however, they are unjustified.

There are no objective standards of relevance or applicability. Even demon-
strating that most people in a country have been and continue to be unaware.of
the concept, or that they have adopted alternative mechanisms to realize
human dignity, will not establish that human rights are objectivel.y irrelev.ant
(compare Barnhart 2001). And subjective senses of “irrelevant” raise a variety
of difficult issues. o

Our problems arise, it seems to me, because we face competing m’Fumons.
We want to recognize the importance of traditional values and instl’cut‘lonsIB as
well as the rights of modern nations, states, communities, and indiwdt'lals to
choose their own destiny. At the same time, though, we feel a need to reject an

18. Michael Barnhart notes that in earlier work I have not ex'plicitly argued why‘we should re-
spect cultural variety (2001 53). I had assumed that it was‘sufﬁaently obvious that it x}eed ‘notdbe
stated—an assumption that any good philosopher will rightly gha}lepge: Cultural diversity de-
serves our respect (within a human rights framework) not because it is different, or because it is

characteristic, but to the extent that it reflects the autonomous choices of the rights-holding indi- -

viduals who participate in the practices in question (compare §12.6). Although by no means a non-
trivial assumption, it seems to me pretty unproblematic once we have accepted the existence of
universal human rights.
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“anything goes™ attitude. This dilemma is the central concern of Chapter 6. A
few brief comments,. pgwever, are in order here.

Certainly Louis XVI found the revolutionary rights of man to be inappro-
priate, and today’s higtorians seem to be not altogether certain that the major-
ity of his subjects, especially those outside of Paris, disagreed. In the 19705 and
1980s, Idi Amin and “Bmperor” Bokassa found human rights concerns to be ir-
relevant, while both Pdl Pot and his Vietnamese-backed successors determined
that human rights weye inappropriate to Cambodia’s needs and interests. In
the 1990s, Saddam Hyissein and the genocidaires in Rwanda also saw human
rights as irrelevant (og worse) and did their best to render them meaningless in
local political practige. There is widespread agreement that these. men were

(morally) wrong. Elycidating the bases for such a conclusion and then apply-
ing the resulting primciples to less extreme cases, however, rajses serious diffi-
culties. / _

<Huma1}‘ rights ard, among other things, means to realize human dignity. To
the exteqt""that they Have instrumental value we can (in principle at least) assess
their merits empirically. I contend that for most of the goals of non-Western
countries, as defined\by these countries themselves, human rights are as effec-
tive as, or more effective than, either traditional approaches or modern strate-

_ gles nqt based on hurnan rights.

If our concern is with the realization of human dignity, one could argue
(along the lines suggested in §4.2-3) that the conditions created by moderniza-
tion render the individlual too vulnerable in the absence of human rights. If the

" ‘concern is with development and social justice, a strong case might be made
. that recognizing and protecting human rights would increase participation

(and therefore popular support and productivity), open up lines of communi-

cation between people and government (thus providing greater efficiency and

B irﬁportant checks against corruption and mismanagement), spur the provision
~ of basic services thiough the recognition of economic and social rights, and

provide dispossessgd groups with regular and important channels for demand-
ing redress. If onefis concerned with stability, an argument might be advanced

~ that a regime that/systematically violates human rights engenders destabilizing
“ . opposition. It is ssential that we move beyond simply demonstrating differ-
*~. ences in values (yhich is the level of most current discussions) to assessing the

* relative merits of competing approaches.
James C. Hsjung, like many other culturalists, advocates an effort “to de-

2. velop a definition of human rights that is compatible with a country’s cultural
- legacy” (1985: 20). To a certain extent this is both morally appropriate and in-
-+ strumentally prudent, but there must be limits.

Some culturgl legacies are incompatible with any plausible idea of human

.. rights, For example, racism, sexism, and anti-Semitism were for many cen-
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turies—many would argue still are—deeply entrenched elements of the'cul-
tural and political legacy of the West. One of its principal political achieve-
ments has been precisely to challenge, in theory and in practice, this legacy,
and, through the mechanism of human rights, help to create another. Human
rights are not, and should not be, neutral with respect to political forms or cul-
tural traditions.

Whether the political vision of the Universal Declaration model is in all its
details best for every contemporary society is a matter of legitimate debate, to
which we return in the next two chapters. But unless the distinctive nature of
the human rights approach is recognized, that debate will be, at best, vacuous
or misguided.

It may be desirable to reduce or minimize the place of human rights in po-. ‘

litical doctrine and practice, or even to replace human rights entirely. But such
arguments rarely are made today. Instead, “human rights” is too often used as
roughly equivalent to “our approach to human dignity”—or, even worse,
whatever oppressive rulers say it is. Such ways of thinking and speaking insidi-
ously erode the distinctive and distinctly valuable aspects of a human rights ap-
proach,

7. Culture and Human Rights

Ann-Belinda Preis, in what I consider the most important article on culture
and human rights published in the 1990s, shows that anthropology has largely.
abandoned the understanding of culture as “a homogenous, integral, and co-
herent unity” that underlies most of the literature on non-Western concep-
tions of human rights (1996: 288—289)—my own contributions included. In
this literature, Preis continues, “‘culture’ is implicitly or explicitly conceptual-
ized as a static, homogenous, and bounded entity, defined by its specific
“traits.’” (1996: 289) In fact, however, cultures are complex, variable, multivo-

cal, and above all contested. Rather than static things, “cultures” are fluid com- . |

plexes of intersubjective meanings and practices.!?

Preis is certainly correct to criticize the resulting “fallacious reductionism”
(1996: 296). “Culture” is used in much of the human rights literature in ways .
that too often lead to spurious explanation based on false essentialism and ex- “I

cessive aggregation.

In partial self-defense, however, I would reply that my work is a response ‘Eo |
an argument that has been widespread for over half a century® and that still~

dominates the literature. The ultimate solution is the one Preis propo;es,’

19. Andrew Nathan (2001), in what I think is the best piece on the topic of the current decad
(so far at least), develops a similar argument. )
20. Por the classic statements within anthropology, see Preis (1996: 285-286).
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namely, for anthropologists and others who seriously study culture to demon-

' F strate the flawed nature of the underlying conception of culture in this litera-

ture. But there is also a place, I believe, for my kind of argument, which ac-
cepts, arguendy, the understanding of culture advanced in this literature but
shows that the conclusions typically drawn from it simply do not follow.2!
I'am all in favor of a cross-cultural dialogue that “will allow the incorpora-
. tion of non-Western symbolism into the international human rights discourse,
and make support for human rights more powerful in non-Western societies”
- (Penna and Campbell 1998: 9). But that dialogue must be based on an clear and
- accurate understanding of the nature of internationally recognized human
. rights and\a reading of the historical record that can bear empirical scrutiny.
* The literatlire I have critiqued here is theoretically muddled or historically in-
accurate (and often both).
Nothing is gained by confusing human rights with justice, fairness, limited
, governmerit, or any other values or practices. Quite the contrary, human rights
will be thrqatened if we do not see that the human rights approach to, say, fair-
ness is very different from other approaches. Even the Indian caste system re-
. flects conceptions of justice and fairness, of giving each his own. Thus I con-
© /tinue to insist that the claims that I address in this chapter merit the most
. ,/ vigorous rebuttal.
v It simply is not true that all peoples at all times have had human rights ideas
- and practices, if by “human rights” we mean equal and inalienable paramount
moral rights held by all members of the species. Most traditional legal and po-
" litical practices are not just human rights practices dressed up in different
- clothing. And those who insist that they are, whatever their intention may be,
~ make an argument that not only can be but regularly has been used by repres-
" sive regimes to support denying their citizens internationally recognized
- human rights (compare §6.6). In a world in which dictators regularly try to
hide behind the cloak of indigenous “culture,” even the limited sort of un-
~ masking that my work represents may be of some value.

In any case, it is the only contribution I have to make. My fields are political
theory and international relations. My strength is conceptual analysis. And I
 think that the sort of conceptual clarity for which I strive in this chapter, and in
this book more generally, is of both intellectual and political value. I would also
point out that anthropologists, right through the Cold War, consistently failed
to enter this debate with a more sophisticated critique. In fact, their work both

21, Preis is also correct that the resulting literature, including my own interventions in it, is ex-

_ cessively adversarial. This is particularly clear from our current historical vantage. In my view, the

most promising and productive work in this field explores the indigenous “cultural” resources that

may be used to support internationally recognized human rights. The work of Abdullahi An-

Na’im is particularly important here. See, for example, 1987; 1990; 1992; 2001, For other work in this
same general vein, see, for example, Bell (2000); Ali (2000); Lindholt (1997); Monshipour (1998).
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directly and indirectly supported the Kind of false essentialism that I have tried,
however inadequately, to argue against for twenty years now. ‘

I also think that it is important to resist the argument that internationally
recognized human rights are a Western artifact that is irrelevant and meaning-
less in most of the rest of the world. Ideas and social practices move no less
readily than, say, noodles and gunpowder. If human rights are irrelevant in a
particular place, it is not because of where they were invented or when they
were introduced into that place. Culture is 1ot destiny.

Preis is probably correct that the ultimate remedy to this mistaken view 1%es
in the sort of detailed, local analysis that she provides in her article (the empir-
ical portions of which look at contemporary Botswana). But work at a high
Jevel of abstraction can have some value—especially when it directly addresses
arguments that are prevalent in both academic and policy discussions. ‘

Having said all of this, though, I readily admit that there are undemaple
differences between, say, Tokyo, Tehran, and Texas and the “cultures” of vylnch
they are exemplars. How ought we to deal with these differences? That is the
question of the next chapter.

6/ Human|Rights and Cultural
Relativism

Cultural relativity is an undeniable fact; moral rules and social institutions
evidence astonithing cultural and historical variability. The doctrine of cultural
relativism holds that some such variations cannot be legitimately criticized by
outsiders. I'arghe, instead, for a fundamentally universalistic approach to
internationally r¢cognized human rights.

In most recenf discussions of cultures or civilizations'—whether they are
seen as clashing, converging, or conversing—the emphasis has been on differ-
ences, especially d%{frences between the West and the rest, From a broad cross-
cultural or interciv. I“'zational perspective, however, the most striking fact about
human rights in the,contemporary world is the extensive overlapping consen-
sus on the Universa}uDeclaration of Human Rights (compare §3.2). Real con-
flicts do indeed exist dyer a few internationally recognized human rights. There
are NUmMerous variatio}us in interpretations and modes of implementing inter-
nationally recognized {mman rights. Nonetheless, I argue that culture? poses
only a modest challengg to the contemporary normative universality of human
rights. :

i
3 1 Defining Cultural Relativism
\ \
When internal and external judgments of a practice diverge, cultural relativists
give priority ?o the internal judgments of a society. In its most extreme form,
what we can tall radical cultural relativism holds that culture is the sole source
\

1. Civilizations seems to be ‘:emerging as the term of choice in UN-based discussions. 2001 was

designated the United Nations Year of Dialogue Among Civilizations. For a sampling of Unesco

":. sources, see hftp:/lwww.unesco.‘org/dialoguezom/en/culturel.htm. I use “culture” and “civiliza-

tion” more or less interchangeably, although I think that a useful convention would be to treat civ-

 ilizations as larger or broader: for, example, French culture but Western civilization.

2. As in the preceding chapter, I begin by taking at face value the common understanding of

"culture as static, unitary, and integral. See, however, §5.7 and §6.
1
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of the validity of a moral right or rule.? Radical univer.‘m%ism, by contra‘st, would
hold that culture is irrelevant to the (universal) validity of moral rights and
rules. The body of the continuum defined by these end p01.nt.s can be roughly
divided into what we can call strong and weak cultural‘relzcttmsm.

Strong cultural relativisn holds that culture is the principal source c‘)f.the va-
lidity of a right or rule. At its furthest extreme, stror'lg c‘ultural relativism ac-
cepts a few basic rights with virtually universal apphcatmr.x but al?ows such a
wide range of variation that two entirely justifiable sets of rights might overlap

ightly. ‘

Onlgj\fselclli thtuml relativism, which might also be called strong universal‘lsm,
considers culture a secondary source of the validity of a right or rule. Un%v.er—
sality is initially presumed, but the relativity of l?uman n‘ature, communities,
and rules checks potential excesses of universalism. At its f.urthestA extn‘ame,
weak cultural relativism recognizes a comprehensive set of prima facie univer-
sal human rights but allows limited local variations. o 3

We can also distinguish a qualitative dimension to relativist claims. .Leg1t1—
mate cultural divergences from international human rights norms might ‘be
advocated concerning the substance of lists of human rights,‘ the interpretation
of particular rights, and the form in which those right? are n.npleme‘n‘ted Eliee
§4). 1 will defend a weak cultural relativist (stro%lg umvgrsahst)‘pom‘tlon at
permits deviations from international human rights norms primarily at the
level of form or implementation.

2. Relativity and Universality: A Necessary Tension

Beyond the obvious dangers of moral imperialis.m, radical universali'sr‘n re-
quires a rigid hierarchical ordering of the multll?le moral com‘rn\%nmes to
which we belong. The radical universalist would give absolu:ce prl?’rlty to the
demands of the cosmopolitan moral community over other (¢ lo?ver ) commu-
nities. Such a complete denial of national and subnational ethical autonomy,
however, is rare and implausible. There is no compfe]ling moral reason vlvl?a)i
peoples cannot accept, say, the nation-state, as a major loc‘us of extrafafm .
moral and political commitments. And at least certain choices of a variety o
moral commiunities demand respect from outsiders—not uncritical accept-
ance, let alone emulation, but, in some cases at least, tolerance. ‘
But if human rights are based in human natflre, on the fact that on;a 1sha
human being, how can human rights be relative in any fundamental way? The
simple answer is that human nature is itself relative (Sfie §1.3): There is a sens.e
in which this is true even biologically. For example, if marriage partners are

3. T am concerned here only with cultural relativist views as they apply to human rights, a-

though my argument probably has applicability to other relativist claims.

a personality traits and
- variability around it—dpd however we judge their relative size and impor-

- fine them as separate fro
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chosen on the basis of cultural preferences for certain physical attributes, the
gene pool in a community may be altered. More important, culture can signif-

 icantly influence the presence and expression of many aspects of human nature

by encouraging or discouraging the development or perpetuation of certain
es. Whether we stress the “unalterable” core or the

tance—"“human nature,” the realized nature of real human beings, is as much a
social project as a natur: given.

Butif humanﬁnature ere infinitely variable, or if all moral values were de-
termined solely by culture\(as radical cultural relativism holds), there could be
no human rights (rights that one has “simply as a human being”) because the
concept “human being” wpuld have no specificity or moral significance. As we
saw in the case of Hindu Thdia (§5.5), some societies have not even recognized
‘buman being” as a desgriptive category. The very names of many cultures
mean simply “the people” (e.g,, Hopi, Arapahoe), and their origin myths de-
outsiders, who are somehow “not-human.”

Such v‘i"ews’, however, are almost universally rejected in the contemporary
world. For example, chattel slavery and caste-based legal and political systems,
which hriiahciﬂy deny the existence of a morally significant common human-
ity, are a.l‘_‘;r{"xost universally/condemned, even in the most rigid class societies.

The rddjcal relativist fesponse that consensus is morally irrelevant is logi-
cally impectable. But mapy people do believe that such consensus strengthens

“F -+ arule, and ost think that it increases the justifiability of certain sorts of inter-

national action. In effect, a moral analogue to customary international law

. seems to operate. If a practice is nearly universal and generally perceived as
" obligatory, i is required of all members of the community. Even a weak cos-
"~ mopolitan moral community imposes substantive limitations on the range of

permissible/moral variation.
Notice, lowever, that I contend only that there are a few cross-culturally

valid mora] values. This still leaves open the possibility of a radical cultural rel-

ativist denjpl of human rights. Plausible arguments can be (and have been) ad-
vanced to justify alternative mechanisms to guarantee human dignity. But few
states toddy attempt such an argument. In all regions of the world, a strong
commitmént to human rights is almost universally proclaimed. Even where
practice thfows that commitment into question, such a widespread rhetorical
“fashion” fwst have some substantive basis.

That basis, as I argued in Chapter 4, lies in the hazards to human dignity
posed by modern markets and states. The political power of traditional rulers
usually was\substantially limited by customs and laws that were entirely in-
dependent ¢f human rights. The relative technological and administrative
f traditional political institutions further restrained abuses of
power. In such a world, inalienable entitlements of individuals held against

weakness
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state and society might plausibly be held to be superfluous (because dignity
was guaranteed by alternative mechanisms), if not positively dangerous to im-
portant and well-established values and practices.

Such a world, however, exists today only in a relatively small number of iso-
lated aveas. The modern state, even in the Third World, not only has been freed
from many of the moral constraints of custom but also has a far greater ad-
ministrative and technological reach. It thus represents a serious threat to basic.
human dignity, whether that dignity is defined in “traditional” or “modern”
terms. In such circumstances, human rights seem necessary rather than op-
tional. Radical or unrestricted relativism thus is as inappropriate as radical
universalism.* Some kind of intermediate position is required.

3. Internal Versus External Judgments

Respect for autonomous moral communities would seem to demand a certain

deference to a society’s internal evaluations of its practices, but to commit our- -

selves to acting on the basis of the moral judgments of others would abrogate
our own moral responsibilities. The choice between internal and external eval-
uations is a moral one, and whatever choice we make will be problematic.

Where internal and external judgments conflict, assessing the relative im-
portance attached to those judgments may be a reasonable place to start in
seeking to resolve them. Figure 6.1 offers a simple typology.

Case 1—morally unimportant both externally and internally—is unintet-
esting. Whether or not one maintains one’s initial external condemnation is of

little intrinsic interest to anyone. Case 2—externally unimportant, internally

very important—is probably best handled by refusing to press the negative ex-
ternal judgment. To press a negative external judgment that one feels is rela-
tively unimportant when the issue is of great importance internally usually will
De, at best, insensitive. By the same token, Case 3—externally very important,
internally unimportant—presents the best occasion to press an external judg-
ment (with some tact).

Case 4, in which the practice is of great moral importance to both sides, is
the most difficult to handle, but even here we may have good reasons to pressa
negative external judgment. Consider, for example, slavery. Most people today
would agree that no matter how ancient and well established the practice may
be, to turn one’s back on the enslavement of human beings in the name of cul-
tural relativity would reflect moral obtuseness, not sensitivity. Human sacri-

4. We can also note that radical relativism is descriptively inaccurate, Few people anywhere be-
lieve that their moral beliefs rest on nothing more than tradition. The radical relativist insistence
that they do offers an implausible (and unattractive) account of the nature and meaning of moral-

ity.
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Internal judgment of practice

I}/Iorally Morally
unimportant very important
Morally
External unimportant Case 1 Case 2
judgment
of practice
! ‘( Morally .
. very important Case 3 Case 4

fice, trial by ‘,‘iprdeal, extrajudicial execution, and female infanticide are other

i . .
cultural practices that are (in my view rightly) condemned by almost all exter-
nal observers foday.

Underlying such judgments is the inherent universality of basic moral pre-

" cepts, at least ds we understand morality in the West. We simply do not believe

that our moral\lprecepts are for us and us alone. This is most evident in Kant’s
deontological universalism. But it is no less true of the principle of tility. And,
of course, human rights are also inherently universal.

In any case, our moral precepts are our moral precepts. As such, they de-

- mand our obedience. To abandon them simply because others reject them is to

fail to give proper weight to our own moral beliefs (at least where they involve
central moral piecepts such as the equality of all human beings and the protec-
tion of innocents).

Finally, no {natter how firmly someone else, or even a whole culture, be-
lieves differently, at some point—slavery and untouchability come to mind—"
we simply mq“st say that those contrary beliefs are wrong. Negative external
judgments may be problematic. In some cases, however, they are not merely
permissible but demanded.

/
j
4. Concepts, Interpretations, Implementations

h

In evalugting arguments of cultural relativism, we must distinguish between
varfations in substance, interpretation, and form. Even very weak cultural rela-
tivists—-that is, strong universalists—are likely to allow considerable variation
in 1‘;he form in which rights are implemented. For example, whether free legal
assistance is required by the right to equal protection of the laws usually will
best be Viewed as largely beyond the legitimate reach of universal standards.
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Important differences between strong and weak relativists are likely to arise,
however, at the levels of interpretation and, especially, substance.

A.SUBSTANCE OR CONGEFT

The Universal Declaration generally formulates rights at the level of what Twill
call the concept, an abstract, general statement of an orienting value, “Everyone
has the right to work, to free choice of employment, to just and favorable con-
ditions of work and to protection against unemployment” (Art. 23). Only at
this level do I claim that there is a consensus on the rights of the Unjversal De~
claration, and at this level, most appeals to cultural relativism fail.

It is difficult to imagine arguments against recognizing the rights of Articles
3-12, which include life, liberty, and security of the person; the guarantee of
legal personality; equality before the law, and privacy; and protections against
slavery, arbitrary arrest, detention, or exile, and inhuman or degrading treat-
ment. These are so clearly connected to basic requirements of human dignity,
and are stated in sufficiently general terms, that virtually every morally defen-
sible contemporary form of social organization must recognize them (al-
though perhaps not necessarily as inalienable rights). T am even tempted to say
that conceptions of human nature or society that are incompatible with such
rights are almost by definition indefensible in contemporary international so-
ciety. ' ‘

Civil rights such as freedom of conscience, speech, and association may be a

bit more relative. Because they assume the existence and positive evaluation of
relatively autonomous individuals, they may be of questionable applicability in
strong, thriving traditional communities. In such communities, however, they
would rarely be at issue. If traditional practices truly are based on and protect
culturally accepted conceptions of human dignity, then members of such a
community will not have the desire or the need to claim such rights. In the
more typical contemporary case, however, in which relatively autonomous in-
dividuals face modern states, it is hard for me to imagine a defensible concep-
tion of human dignity that does not include almost all of these rights. A similar
argument can be made for the economic and social rights of the Universal De-
claration.

In twenty years of working with issues of cultural relativism, I have devel-
oped a simple test that I pose to skeptical audiences. Which rights in the Uni-
versal Declaration, I ask, does your society or culture reject? Rarely has a single
full right (other than the right to private property) been rejected. Never has it
been suggested to me that as many as four should be eliminated.

Typical was the experience I had in Iran in early 2001, where posed this
question to three different audiences. In each case, discussion moved quickly
to freedom of religion, and in particular atheism and apostasy by Muslims
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(which the Universal Declaration permits but Iran prohibits).> Given the con-
tinuing repression of Iranian Bahais—although, for the moment at least, the
apparent end to executions—this was quite a sensitive issue. Even here, though,
 the challenge was not to the principle, or even the right, of freedom of religion
(which almost all Muslims support) but to competing “Western” and “Mus-
lim” conceptions of its limits. And we must remember that every society places
some limits on religious liberty. In the United States, for example, recent court
cases have dealt with forced medical treatment for the children of Christian
Scientists, live animal sacrifice by practitioners of santaria, and the rights of Je-
hovah’s Witnesses to evangelize at private residences.
‘We must be careful, however, not to read too much into this consensus at
the level of the concept, which may obscure important disagreements concern-
ing definitions and implicit limitations. Consider Article 5 of the Universal De-

. dlaration: “No one shall be subjected to torture or to cruel, inhuman or de-

grading treatment or punishment” The real controversy comes Over
definitions of terms such as “cruel.” Is the death penalty cruel, inhuman, or de-
: grading? Most Buropean states consider it to be. The United States does not.
\We must recognize and address such differences without overstating their im-
portance or misrepresenting their character.

Implicit limits on rights may also pose challenges to universalist arguments.
Most of the rights in the Universal Declaration are formulated in categorical
terms. For example, Article 19 begins: “Everyone has the right to freedom of
opinion and expression.” To use the hackneyed American example, this does
not mean that one can scream “Fire!” in a crowded theater. All rights have lim-
its.6 But if these limits differ widely and systematically across civilizations, the
resulting differences in human rights practices might indeed be considerable.

Are there systematic differences in definitions of terms across civilizations?
Do cultures differ systematically in the standard limits they put on the exercises
of rights? And if these differences are systematic, how significant are they? I
have suggested that the answers to these questions are largely negative. For rea-
sons of space—as well as the fact that such negative arguments cannot be con-
clusively established—I leave this claim as a challenge. Critics may refute my
argument with several well-chosen examples of substantial cultural variation
either at the level of concepts or in systematic variations at the level of interpre-
tation that undermine the apparent conceptual consensus. So far, at least, I

5 Gendef equality, perhaps surprisingly, did not come up (although these were elite, English-
fpeaku‘lg audiences, and Iran has, self-consciously, made considerable progress on women’s rights
issues in recent years). But even when it does, dispute usually focuses on the meaning of nondis-
crimipation or on particular practices, such as equal rights in marriage.

6. Logically, there can be at most one absolute right (unless we implausibly assume that rights

. never conflict with one another).
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have not encountered anyone capable of presenting such a pattern of contra-
dictory evidence, except in the case of small and relatively isolated communi-
ties.’

B. INTERPRETATIONS

What ought to count, for example, as adequate protection against unemploy-
ment? Does it mean a guaranteed job, or is it enough to provide compensation
to those who are unemployed? Both seem to me plausible interpretations.
Some such variations in interpreting rights seem not merely defensible but de-
sirable, and even necessary.

Particular human rights are like “essentially contested concepts,” in which
there is a substantial but rather general consensus on basic meaning coupled
with no less important, systematic, and apparently irresolvable conflicts of in-~
terpretations (Gallie 1968). In such circumstances, culture provides one plausi-
ble and defensible mechanism for selecting interpretations (and forms).

We should also note that the Universal Declaration lists some rights that are
best viewed as interpretations. For example, the right of free and full consent of
intending spouses reflects an interpretation of marriage over which legitimate
controversy is possible, Notice, however, that the right (as stated in Sec. 2 of
Art. 16) is subordinate to the right to marry and to found a family (over which,
at this highest level of generality, there is little international dispute). Further-
more, some traditional customs, such as bride price, provide alternative pro-
tections for women that address at least some of the underlying concerns that
gave rise to the norm of free and full consent.

1 would suggest, however, that defensible variations in interpretations are
likely to be relatively modest in number, And not all “interpretations” are
equally plausible or defensible. They are interpretations, not free associations or
arbitrary, let alone self-interested, stipulations. The meaning of, for example,

“the right to political participation” is controversial, but an election in which a

people were allowed to choose an absolute dictator for life (“one man, one -

yote, once,” as a West African quip put it) is simply indefensible.

‘We must also note that considerable divergences in interpretation exist not
only between but also within cultures or civilizations. Consider, for example,
differences within the West between Burope and the United States on the death
penalty and the welfare state. Japan and Vietnam have rather different inter-
pretations of the rights to freedom of speech and association, despite being
Fast Asians. /

7. The general similarity of regional human rights instruments underscores thi% argument,
Even the African Charter of Human and Peoples’ Rights, the most heterodox regional tieaty, differs
largely at the level of interpretation and, in substance or concept, by addition (of pe les’ rights)
rather than by subtraction.
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Even where there are variations between two cultures, we still need to ask
whether culture in fact is the source of cause of these differences. I doubt that
we are actually saying much of interest or importance when we talk of, say;
Iagan as Asian. Consider the common claim that Asian societies are communi:
tfman and consensual and Western societies are individualistic and competi-
tlvg What exactly is this supposed to explain, or even refer to, in any particular
A51an'or Western country? Dutch or Norwegian politics is at least as consen-
sual as Thai politics. The Dutch welfare state is in its own way as caring and pa-
ternalisti'c/as the most traditional of Japanese employers. Such examples, which
are easily multiplied, suggest that even where variations in practice exist, cul-
{ ture doe% much less explanatory work than most relativists suggest—or at least

B that the §culture” in question is more local or national rather than regional or

a matter g f civﬂizatfqn.
1 :

c. IMPL]‘%MENTATiON OR FORM

Iust/as cor;cepfs.need to 1?e interpreted, interpretations need to be implemented

in law and political practice. To continue with the example of the right to work

what rate of unempleyment compensation should be provided, for how long il;

what circumstances?/ The range of actual and defensible variation here is cons)id~
 érable—although limited by the governing concept and interpretation.

Even a number c{)‘f rights in the International Human Rights Covenants in-
[ volve s'peciﬁcationsc.t the level of form. For example, Article 10(2)(b) of the In-
A Fernatlonal Covenant on Civil and Political Rights requires the segregation of

b ?uvenjle defendants, In some cultures the very notion of a juvenile criminal de-
» jfendant (or a penitentiary system) does not exist. Although there are good rea-
o son‘s Fo suggest such rules, to demand them in the face of strong reasoned op-
/ position seems to me to make little sense—so long as the underlying objectives
are realized in some other fashion.

' Differences in implementations, however, often seem to have little to do
with culture. And even where they do; it is not obvious that cultural differences
deserve more (or less) respect than differing implementations attributable to
other causes (e.g., levels of economic development or unique national histori-
cal experiences).

I strefs this three-level scheme to avoid a common misconception. My ar-
gur‘nen't is for universality only at the level of the concept. The Universal Decla-
Ia’ElOI.l n'lsists that all states share a limited but important range of obligations
It is, in its own words, “a common standard of achievement for all peoples anci

o . » . : . .
b all nations.” The ways in which these rights are implemented, however, so long

as they fall within the range of varjation consistent with the overarching con-

cept, are matters of legitimate variation (compare §7.7).
Thl's is pa‘rtlcularly important because most of the “hot button” issues in re-
cent discussions have occurred at the level of implementation. For example,
3
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debates about pornography are about the limits—-interpretation or implemen-
tation—of freedom of expression. Most Western countries permit the graphic
depiction of virtually any sex act (so long as it does not involve and is not

" shown to children). Many others countries punish those who produce, distri-

bute, or consume such material, This dispute, however, does not suggest a re-
jection of human rights, the idea of personal autonomy, Or even the right to
freedom of speech.

We should also note that controversy over pornography rages internally in
many countries. Every country criminalizes some forms of pornography, and
most countries—Taliban Afghanistan being the exception that proves the rule—
permit some depictions of sexual behavior or the display of erotic images that an-
other country has within living memory banned as pornographic. ‘Wherever one
draws the line, it leaves intact both the basic internationally recognized human
right to freedom of speech and the underlying value of personal autonomy.

D. UNIVERSALITY WITHIN D IVERSITY

There are at least three ways in which rights that vary in form and interpreta-
tion can still be plausibly described as “universal.” First, and most important,
there may be an overlapping consensus (see §3.2) on the substance of the list,
despite diversity in interpretations and implementations. Second, even where
there are differences at the Jevel of substance or concept, 2 large common core
may exist with relatively few differences «,round the edges.” Third, even where
substantial substantive disagreements occur, We might still be justified in
speaking of universal rights if there are strong statistical regularities and the
outliers are few and clearly overshadowed by the central tendency.

In contemporary international society; I think that we can say that there are
few far outliers (€. North Korea) at least at the level of agreed-on concepts. I
would admit that overlapping conceptual consensus often is thin. Nonetheless,
1 think that we can fairly (although not without controversy) say that varjations
at the level of concepts are infrequent. Somewhat more contentious is the claim
that 1 would also advance that the range of diversity in standard interpretations
is modest and poses relatively few serious international political disputes.

We do not face an either-or choice between cultural relativism and universal
human rights. Rather, we need to recognize both the universality of human rights

and their particularity and-thus accept a certain limited relativity, especially with
respect to forms of implementation. We must take seriously the initially paradox-
ical idea of the relative universality of {nternationally recognized human rights.®

8. Coming at a similar perspective from the other end of the spectrum, Richard Wilson notes
that human rights, and struggles over their implementation, “are embedded in local normative or-

ders and yet are caught within webs of power and meaning which extend beyond the local” (1997:

23). Andrew Nathan has recently described this orientation as “tempered universalism” (2001).
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5. Explaining the Persistence of Culturalist Arguments

If my argument for relative universality is even close to correct, how can we ex-
pl'(.nn the persistence of foundational appeals to culture? If we could explai
this pu‘zzle, both for the relativist arguments considered in this chapter anlzl folz'
the claun.s ?:.l.bOIlt human rights in traditional societies considered in Chapter
the plausibility of a universalist perspective would be enhanced. At least ’ .
planations come to mind. ‘ T
First, it is surprisingly common for even otherwise sophisticated individu-
fds to jcake the particular instititions associated with the realization of a right
uithelr country or culture to be essential to that right. Americans, in parf’ic—
ttlhaurl,g zeﬁzr;etczshivet unusuall?r great difﬁculty %n realizing that the way we do
i ot necessarily what international human rights norms re-
CanS;e;)tnd, nz‘lrrow~m1nded‘and harr'lflanded (Western, and especially Ameri-
e ernam?nal hu‘man rights policies and statements exacerbate these con-
drsx;ns. Consider Michael Fay, an American teenager who vandalized hun-
eds of thousands of dollars worth of property in Singapore. When he wa
sglliltenced tobe pul.alicly caned, there was a furor in the United S.tates. Presidenst
¢ ?ton argued, with appar'enﬂy genui!ne indignation, that it was abominable
ane someone, but he failed to find it even notable that in his own countr
people are being fried in the electric chair. If this indeed is what universalisnz

The legacy of colonialism provides a third important explanation for the

" . .iﬁu%nty of relativist arguments. African, Asian, and Muslim (as well as Latin
‘ erican) leaders and citizens have vivid, sometimes personal, recollections of

thei . .
ofelll:esiffermgs under .col‘onlal masters. Even when the statements and actions
great powers stay within the range of the overlapping consensus on the Uni-

versal Declaration, there is understandable (although not necessarily justifi-

aslsi:) sensitivity to efct.e{nal pressure. (Compare the sensitivity of the United
Whes :co exter}'lal criticism even in the absence of such a historical legacy.)
en international pressures exceed the bounds of the overlapping consensus,

- that sensitivity often becomes (justifiably) very intense.

Fourt ivi
rth, arguments of relativism are often rooted in a desire to express and

f}(;satteihr;a‘ilzl%al, region?’l, cultural, or civilizational pride. It is no coincidence
y sian values” debate (see Chapter 7) took off in the wake of the

‘§° . Asian economic miracle .
o —and dr : U
- crisis. ramatically subsided after the 1977 financial

The belief that such arguments have instrumental efficacy in promoting in-

& ;e;lnzitlogall}‘f recognized‘human rights is a fifth important reason. For ex-
1 ple, Daniel Bell plausibly argues that building human rights implementa-
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tion strategies on local traditions (1) is “more likely to lead to long term com-
mitment to human rights”; (2) “may shed light on the groups most likely to
bring about desirable social and political change”; (3) “allows the human rights
activist to draw on the most compelling justifications™; (4) “may shed light on
the appropriate attitude to be employed by human rights activists”; and (5)
“may also make one more sensitive to the possibility of alternative” mecha-
nisms for protecting rights (1996: 657—659)- 1 would insist only that we be clear
that this is a practical, nota theoretical, argument; that we operate with a plau-
sible theory of culture and an accurate understanding of the culture in ques-
tion; and that we not assume that culture trumps international norms. “To re-
alize greater social justice on an international scale, activists and intellectuals
must take culture seriously, but not in the totalizing, undifferentiated way in
which some leaders of non-Western nations have used it as a trump card” (L.
Bell 2001 21).

This leads to the sixth, and perhaps the most important, explanation for the
prevalence of culturalist arguments, namely, that they are used by vicious elites
as a way to attempt to deflect attention from their repressive policies. And well-
meaning Westerners with a well-developed sense of the legacy of Western colo-
nialism indirectly support such arguments when they shy away from criticizing
arguments advanced by non-Westerners even when they are empirically inac-

curate or morally absurd.

6. Culture and Politics

So far 1 have proceeded, in line with the standard assumption of cultural rela-

tivists, by treating «cyltures” as homogenous, static, all-encompassing, and -

voluntarily accepted “things,” the substance of which can be relatively easily
and uncontroversially determined. None of these assumptions is defensible.

A, IDENTIFYING A “GULTURE”

Cultures are anything but homogenous. In fact, differences within civilizations

often are as striking and as important as those between civilizations. “The
Western tradition,” for example, includes both Caligula and Maxcus Aurelius,
Francis of Assisi and Torquemada, Leopold II of Belgium and Albert
Schweitzer, Jesus and Hitler—and just about everything in between.

We thus face a difficult problem even in determining what is to count as ev-

idence for a claim of the form «civilization x holds belief y.” Political authori- .

ties are but one (very problematic) source of evidence of the views and prac-
tices of a civilization. Nor can we rely on authoritative texts. For example, the
Christian Bible has significantly shaped Western civilization. But even when

particular practices do not diverge from what one might expect from reading |
“f- ence, oreven Victorian London.

this “foundational” text—and setting aside the fact that such expectations -
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chatnge Yvith time, place, and reader—few Western practices are adequatel
plained in terms of, let a101\1e reducible to, those texts.? e
Even the long-established practice of leading states may diverge significantly
fror‘n the norms and valu%s of the civilization of which they are a part ThZi
ij.ted States, for example) is in many ways a very atypical Western coun’;r in
1t.s 'apprf)ach to economic a\n\d social rights. In characterizing and compar};n
c1v1h.zat.10ns, we must not mistake some particular expressions, however chaf
actenstlcf, for the whole. For example, Christianity and secularism are arguabl
equally important to modern Western civilization. And the balance betweelz
s'ecular and religious forces, values, and orientations varies dramatically witl
time, place, and issue in “the West.” e
o e el ot s il s o
' : ‘ , precolonial African village
Native American érlbes, and traditional Islamic societies. The traditional cul’
ture acﬁlva.nced tojustify cultural relativism far too often no longer exists—if ;:
ever did in the iéealized form in which it is typically presented. In the Thirld

- World today we’usually see not the persistence of “traditional” culture in the

face of “modern” intrusions, or even the development of syncretic cultures and
values, but/ rather disruptive “Westernization,” rapid cultural change : :
people entht'lsiastically embracing “modern” practices and values.!? A;gld’ tloli
rri:ie;rzé;t{on—states and. contemporary nationalist regimes ’th'é.Lt have re-
1: bygo/leaer :onal commumt%es and practices cannot be judged by standards of
. Welmust also be careful td distinguish “civilization” or “culture” from reli

gion 2 d p(?litics. t[‘xbe United States is a state, a political entity, not a civillie .
:irtelgi‘a;n isnota é‘ivﬂization but a religion, or, as manybelieve’rs would putZ ?t_

’ . * . ?
i gty e et e oo
e i ' running, say, from the
Mag ﬁlirel to th.e Indus—does not include all Muslims, or even all majority
m:; o c;)zit;rlle;t?healfro?id.er Mus.lim world', running from Dakar to Jakarta,
may be & onal po tlica.l .umjc of growing interest or importance, but it

tinly s nota .culture or civilization. And tens of millions of Muslims li

outside of ven this community. o

Tod . .

e i ] Ccl)ec:ct)e“(:h ;{Zi,r;l;iz tci)f mlsplact?d textualism, .Roger Ames (1997) mapages to devote an en-

e ety joome oxtl_ on Chinese hu'man rights” that manages to make only a few pass-

Aot )f men 1011; of events since 1949. China and its culture would seem to have

e e 11 orces as decades o'f brutal party dictatorship or the impact of both social-
p ‘F on land tenure and residence patterns. In fact, although he cites a number of

" passages from Copfucius, Ames does even a w how 4 ea,
. not even attempt to show how traditional C cian ideas
E ! c onfu
- express themselves in contemporary Chinese human rights debates. -

10. None of thi isi
e zo nft El::ls ihouldvl\yle surptising when we compare the legal, political, and cultural prac-
porary West with those of ancient Athens, medieval Paris, Renaissance Flor-
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liberty, and the dimensions of gender equality merit intensive discussions both
within and between states and civilizations.

Should traditional notions of “family values” and gender roles be empha-
sized in the interest of children and society, or should families be conceived in
more individualistic and egalitarian texms? What is the proper balance between
rewarding individual economic initiative and redistributive taxation in the in-
terest of social harmony and support for disadvantaged individuals and
groups? At what point should the words or behaviors of deviant or dissident in-
dividuals be forced to give way the interests or desires of society?

Questions such as these, which in my terminology involve conflicting inter-
pretations, involve vital issues of political controversy in virtually all societies.
In discussing them we must often walk the difficult line between respect for the
other and respect for one’s own values. A number of examples of how this
might be done in contemporary Asia are found in §7.7. Here I want to consider
a relatively easy case—slavery—in an unconventional way.

Suppose that in contemporary Saudi Arabia a group were to emerge argu-
ing that because slavery was accepted in the early Muslim world it should be re-
instituted in contemnporary Saudi Arabia. T am certain that almost all Saudis,
from the most learned dlerics to the most ordinary citizens, would reject this
view. But how should these individuals be dealt with?

Dialogue seems to me the appropriate route, so long as they do not attempt
to practice slavery. Those in the maj ority who would remonstrate these individ-
uals for their despicable views have, I think, an obligation to use precisely such

forceful moral terms. Nonetheless, freedom of belief and speech requires the
majority to tolerate these views, in the minimal sense of not imposing legal lia-
bilities on those who hold or express them. Should they attempt to practice
slavery, however, the force of the law is appropriately applied to suppress and
punish this practice. Condemnation by outsiders also seems appropriate, al-
though so long as the problem is restricted to expressions of beliefs only in
Saudi Arabia there probably will be few occasions for such condemnations.

But suppose that the unthinkable were to occur and the practice of slavery
were reintroduced in Saudi Arabia—not, let us imagine, as a matter of law, but
rather through the state refusing to prosecute slave-holders. Here we run up
against the state system and the fact that international human rights law gives
states near total discretion to implement internationally recognized human

rights within their own territories.

One might argue that slavery is legally prohibited as a matter of jus cogens,
general principles of law, and customary (as well as treaty) law. But coercive in-
ternational enforcement is extraordinarily contentious and without much legal
precedent. Outsiders, however, remain bound by their own moral principles
(as well as by international human rights norms) to condemn such practices in
the strongest possible terms. And foreign states would be entirely justified in
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putting whatever pressure, short of force, they could mobilize on Saudi Arabia
to halt the practice.

This hypothetical example illustrates the fact that some cultural practices,
rather that deserve our respect, demand our condemmnation. It also indicates,
though, that some beliefs, however despicable, demand our toleration—be-
cause freedom of opinion and belief is an internationally recognized human
right. So long as one stays within the limits of internationally i‘ecognized
human rights, one is entitled to at least a limited and grudging toleration and
the personal space that comes with that. But such individuals are owed nothing
more.

Many cases, however, are not so easy. This is especially true where cultures
are undergoing substantial or unusually rapid transformation. In much of the

. Third World we regularly face the problem of “modern” individuals or groups

w.ho reject traditional practices. Should we give priority to the idea of commu-
mt)f self-determination and permit the enforcement of customary practices
against modern “deviants” even if this violates “universal” human rights? Or
should individual self-determination prevail, thus sanctioning claims of uni-
versal human rights against traditional society?

In discussing women’s rights in Africa, Rhoda Howard suggests an attractive
and widely applicable compromise strategy (1984: 66-68). On a combination
of practical and moral grounds, she argues against an outright ban on such
practices as child betrothal and widow inheritance, but she also argues strongly
for national legislation that permits women (and the families of female chil-
drer})‘ to “opt out” of traditional practices. This would permit individuals and
families to, in effect, choose the terms on which they participate in the cultures

- that are of value to their lives. Unless we think of culture as an oppressive ex-
* ternal force, this seems entirely appropriate. ‘

Conlflicting practices, however, may sometimes be irreconcilable. For ex-
@ple, aright to private ownership of the means of production is incompatible
with the maintenance of a village society in which families hold only rights of
use’to communally owned land. Allowing individuals to opt out and fully own
their land would destroy the traditional system. Even such conflicts, however,
may sometimes be resolved, or at least minimized, by the physical or legal sep-
aration of adherents of old and new values, particularly with practices that are

- not material to the maintenance or integrity of either culture.

. Nevertheless, a choice must sometimes be made, at least by default, between
irreconcilable practices. Such cases take us out of the realm in Whi’ch useful
general guidelines are possible. Fortunately, though, they are the exception
rther than the rule—although no easier for that fact to deal with when they do
arise.

It would be dangerous either to deny differences between civilizations where
they do exist or to exaggerate their extent or practical importance. Whatever
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the situation in other issue areas, in the case of human rights, for all the unde-
niable differences, it is the similarities across civilizations that are more striking
and important. Whatever our differences, now or in the past; all contemporary
civilizations are linked by the growing reco gnition of the Universal Declaration
as, in its own words, “a common standard of achievement for all peoples and
all nations.” Or, as I prefer to put it, human rights are relatively universal.

7/ Human Rights and “Asian Values”

The debate over culture and human rights in the 1970s and 1980s was
dominated by discussions of so-called nonwestern conceptions of human
rights, which I discussed critically in Chapter s. In the 1990s, discussions
took on a more combative tone, especially in the debate over “Asian
values.”! Asian leaders and (often politically well-connected) intellectuals
began to assert claims of legitimate, culturally based differences that
justified substantial deviations from standard international interpretations
of human rights norms.2 Articles in prominent Western journals began
appearing with titles such as “Asia’s Different Standard” (Kausikan 1993),
“Culture is Destiny” (Zakaria 1994), and “Can Asians Think?” (Mahbubani
1998). Regional figures, such as Singapore’s Lee Kwan Yew and Malaysia’s
Mahathir bin Mohamad emerged onto a wider international stage. And the
“Bast Asian Bconomic Miracle”—which even after the crisis of 1997
remains impressive—increased interest in such arguments in other
regions.

The first six sections of this chapter present a critical reading of these argu-
ments. The final section, however, steps back and seeks to illustrate the space
for local variation in an Asian context; that is, the relative universality of inter-
nationally recognized human rights.

1. Langlois (2001) provides an excellent recent discussion. Chapter 1 offers a fine overview and
Chapters 2 and 3 usefully seek to separate politics and cant from legitimate concerns and insights.
For good collections of essays provoked by and participating in the Asian values debate, see Bauer
and Bell (1999), Van Ness and Aziz (1999), van Hoof et al. (1996), Cauquelin, Lim, and Mayer-
Konig (1998), and Jacobsen and Bruun (2000).

2. A focal point for this discussion was the Regional Meeting for Asia of the World Conference
on Human Rights, held March 29-April 2, 1993 in Bangkok, and relativist arguments advanced that
summer at the Vienna Conference. This discussion was also fostered by the decision of China to
move from denial of the relevance of international human rights standards (and of its own human
rights problems) to acceptance, but with a strong relativist twist, as symbolized in its 1991 White
Paper (China 1991).
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1. Sovereignty and International Human Rights

Sovereignty is one standard ground for rejecting international human rights
standards.? Chinese officials and scholars in particular have insisted that “sov-
ereignty is the foundation and basic guarantee of human rights” (Xie and Niu
1994; compare China 1991: 1). “The rights of each country to formulate its own
policies on human rights protection in light of its own conditions should . . . be
respected and guaranteed” (China 1993: 5; compare Cooper 1994: 69).

Taken at face value, this amounts to a claim that whatever a country does
with respect to human rights is its business alone. Rather than a defensible
conception of human rights, this would subordinate human rights to the com-
peting rights and values of sovereignty. And, of course, there is nothing distinc-
tively Asian about a commitment to sovereignty.

The record of Western (and Japanese) colonial rule certainly suggests that
sovereignty is a necessary condition for a rights-protective regime. But it is by
1o means a sufficient condition. Sovereignty removes some international im-
pediments to implementing internationally recognized human rights. It does
little to address issues of internal human rights protection and violation. In
fact, sovereignty is typically the mantle behind which rights-abusive regimes
hide when faced with international human rights criticism.

Mahathir complains that “it would seem that Asians have no right to define
and practice their own set of values about human rights” (1994: 9). Thisistoa
considerable extent true, not just for Asians, but for all countries. Authoritative
international human rights norms govern internationally defensible defini-
tions of human rights. The Bangkok Declaration on Human Rights, adopted at
the Asia and Pacific regional preparatory meeting for the Vienna Conference,

reiterates the indisputable international legal right of all countries “to deter-
mine their political system.” But there is also a substantial body of interna-
tional human rights law—the authority of the Universal Declaration and the
Covenants is reaffirmed by both the Bangkok Declaration and the Vienna Final
Document—that severely restricts the range of internationally defensible defi-
nitions of human rights.

“Imposing the human rights standard of one’s own country or region on
other countries or regions is an infringement upon other countries’ sovereignty
and interference into other countries’ internal affairs” (Xie and Niu 1994: 1;
compare China 1991: 61). The standards being “imposed,” however, are simply
those of the Universal Declaration of Human Rights. These are not distinctively
Western, as even many critics of the West emphasize. “All the countries of the

3. For a complementary discussion of sovereignty and human rights, see Inoue (1999: 30-34).
Xin (1996: 54-56) provides an unusually open attempt by a Chinese scholar to address the compet-
ing claims of sovereignty and human rights.

© rights. /
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~ region are party to the U.N. Charter. None has rejected the Universal Declara-

tion” (Kausikan 1993: 25).

“They threaten san¢tions, withdrawal of aid, stoppage of loans, economic
and trade boycotts and actual military strikes against those they accuse of vio-
lating human rights”( (Mahathir 1994: 7). Military strikes by one state in re-
sponse to human rights violations in another would almost certajnly violate
sovereignty and terrjtorial integrity. But Mahathir conveniently neglects to
mention even a single example. In fact, he criticizes the West for failing to use

" force on behalf of the Iraqi Kurds and Bosnian Muslims (1994: 5, 6, 8). And the

ch he complains are entirely legitimate.

Why shouldn’t a country withdraw aid if it objects to a recipient’s human
rights practices? Why must it loan money to tyrants? Were a state or group of
states to claim “a 1'ig11\% to impose their system of government” or “[arrogate] to
themselves the right 69 intervene anywhere where human rights are violated”
(Mahathir 1994: 4, 8) they would indeed be guilty of serious international of-
fenses. But it is completely legitimate for a country to use its financial and po-
litical resources on beH“alf of internationally recognized human rights.

Human rights are a legitimate and well-established iriternational concern.

Sovereignty requires orﬂy that states refrain from the threat or use of force in

* trying to influence the human rights practices of other states, Short of force,

states are free to use most ordinary means of foreign policy on behalf of inter-
nationally recognized human rights.
1

i
\.

P2, Th‘:e Demands of Development

In Asia, as elsewhere, it is often argued that systematic infringements of inter-

: nationally recognized hun,})an rights are necessary, and thus justifiable or even
desirable, to achieve rapid'economic development. §11.5 criticizes standard ar-

guments for developn1e11_,jt';rights trade-offs. Here I restrict myself to question-
ing their plausibility and relevance to cross-cultural discussions of human

‘We can begin by noting that there is nothing distinctively Asian to such ar-

guments. The sacriﬁce__,i}of civil and political rights to economic development
has been a mainstay of dictatorships of various stripes in all regions. The
(short-run) sacrifice of economic and social rights to development has been a
staple of capitalist development strategies and is part of the new orthodoxy
preached (and impos:,éd) by the International Monetary Fund and other (West-
ern-dominated) international financial institutions. Rather than rely on cul-
turally relative Asian values, trade-off arguments appeal to a universal develop-
mental imperative that overrides both culture and human rights.
Furthermore, at most they justify only temporary human rights infringe-
ments. It is perhaps true that “when poverty and lack of adequate food are

i
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commonplace and people’s basic needs are not guaranteed, priority should be
given to economic development” (China 1993: 3). But this is at best a short-run
excuse. Regimes that sacrifice either civil and political rights or economic, so-
cial, and cultural rights to development do not represent 2 desirable form of
government, Such sacrifices ought to be a matter of profound regret and dis-
comfort. They are to be endured, in the hope of a better life for one’s children,
not celebrated.

We must be especially wary of arguments for categorical sacrifices ofhuman
rights. For example, U.S.-style interest group politics may inappropriately
favor certain special interests over the general welfare or introduce unaccept-
able political and administrative inefficiencies.* But this does not justify whole-
sale denial of freedom of speech, assembly, and association, let alone practices
such as arbitrary arrest and detention or outlawing opposition political move-
ments and parties.

We also need to be skeptical of the empirical basis of trade-off arguments. In
Japan, Taiwan, and South Korea, extraordinary growth brought improved sat-
isfaction of basic needs for the poor and did not create a wildly unequal income
distribution. Although no state has launched sustained, rapid development at
an early stage of growth under a rights-protective government, the necessity of
repression—as opposed to its convenience for the wealthy and powerful—is
hardly clear. And “authoritarian rule more often than not has been used as-a
masquerade for kleptocracies, bureaucratic incompetence, and worst of all, for
unbridled nepotism and corruption” (Anwar 1994 4).

Particular infringements of internationally recognized human rights may be
justified in the pursuit of rapid economic development. But the burden of
proof lies on those who would resort to the prima facie evil of denying rights.
And even when trade-offs are justified, governments must be forcefully re-
minded that such sacrifices are tragic necessities that must be kept to an ab-
solute minimum in number, duration, and severity.

3. Economic and Social Rights

“The central issue in the contemporary discourse on human rights is not so
much whether it is Western or Eastern in origin but rather the balance between
civil and political rights on the one hand, and societal’ and economic rights on
the other” (Anwar 1994: 2). Critics (e.g., Kausikan 1993: 35) typically argue that

4. Asian “soft authoritarianism,” however, seems at least equally prone to the corrupting influ-
ences of special interests, but with a much narrower range of interests able to participate in the pro-
cess. .

5. Tam unsure how to read “societal” here. Tam taking it as an alternative verbal formula for

“social” rights, as in economic and social rights. If it means instead the rights of society, it raises is-
sues of group human rights that I address in Chapter 12.
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in the West civil and political rights are overemphasized while economic, so-
cial, and cultural righﬁs are systematically denigrated. But as I argued in §4.6, it
is hard to imagine thdt anyone looking at the welfare states of Western Europe
could make such clainjls seriously.

In any case, it simply is not clear that contemporary Asian societies give un-
usual emphasis to edonomic and social human rights. Many Asian govern-
ments seem willing,)even anxious, to sacrifice (the short- and medium-term
enjoyment of ) economic and social rights to the pursuit of rapid growth. This
certainly has been the case in China over the past decade. Too often in Asia—as
in other regigns—an alleged concern for economic and social rights is in fact a
concern for krowth/development irrespective of its distributional/rights conse-
quences.

As I argtie in more detail in $11.7, a developmental perspective is aggregate
and focuses’on production. Economic and social rights, by contrast, are con-

“cerned with distributions of goods, services, and opportunities, which must be

guaranteed tS_ every person even when pursuing the most noble social goals.
Consider Singaporean social welfare policy.

It is,the PAP government’s policy not to provide direct funds to individ-
uals in its “\"Nelfare” programs. Instead, much is spent on education,
public housing, health care and infrastructure build-up as human capi~
tallinvestments to enable the individual and the nation as a whole to be~
come economically competitive in a capitalist world. . . . For those who
fall. through the economic net . . . public assistance is marginal and diffi-
cult\to obtain. . . . The government’s position is that “helping the needy”
is a thoral responsibility of the community itself and not just of the
state.\So construed, the recipients of the moral largesse of the commu-
nity are to consider themselves privileged and bear the appropriate
sense q’f gratitude (Chua 1992: 95).

Whatever the merits of this approach, it clearly does not emphasize eco-
nomic ahd social human rights. A system based on “moral largesse” that sees
assistance as a privilege has little to do with human rights.

Settiﬁ'g aside issues of comparative practice, I want to argue against calls
emanating from Asia for an overriding emphasis on economic and social
rights. For example, at the Vienna Conference China argued that “the major
criteria for judging the human rights situation in a developing country should
be whether its policies and measures help to promote economic and social
progress” (China 1993: 3). Even if we assume that this progress is equally distri-
buted (which in the absence of civil and political rights it rarely will be), such
claims reflect a sadly impoverished view of human dignity. A life constantly
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subject to arbitrary power is one that human beings may learn to settle for, not
one to which they do or ought to aspire.

Jiang Zemin’s argument that the “right of survival of China’s population is
more important than political rights” (quoted in Cooper 1994: 56) may have
some attractions in extraordinarily poor societies. If the denial of political
rights will bring physical survival, a free people may choose survival (although
even this is not obvious). But to reduce human rights to a guarantee of mere
survival is a perverse betrayal of any plausible conception of human dignity. A
state forced to make such a choice acts under a tragic necessity. Its policies rep-
resent, at best, triage. And if after more than forty years in power a regime must
still rely on arguments of mere survival it is hard not to conclude that the poor
are being forced to suffer doubly for the poverty to which their government has
condemned them.

Such judgments do not reflect Western romanticism or ethnocentrism. The
Bangkok Declaration reaffirms “the interdependence and indivisibility of eco-
nomic, social, cultural, civil and political rights, and the need to give equal em-
phasis to all categories of human rights.” At Vienna, Korea’s Minister of For-
eign Affairs argued that “it is neither justifiable nor appropriate to deny some
human rights in order to guarantee others.” And the Ad Hoc Coalition of Asian
NGO Participants at Vienna strongly rejected suggestions “that the enjoyment
of civil and political rights be deferred until economic development has been
achieved.”

Whatever the cultural differences between East and West, I am aware of no
evidence that Asians value protection from arbitrary government any less than
their Western counterparts, or that Asians do not highly value the opportunity

for families and individuals to make important choices about their lives and fu- -

tures. “Tyranny and injustice are repugnant to civil society wherever they may
oceur, and to cite cultural differences or Asian values in order to deflect from
ourselves criticism against human rights violations is an affront to our moral
sense” (Anwar 1994: 1-2).

4. Individuals and Society

Another cluster of arguments centers on the claim that Western human rights
practices reflect a corrosive, hedonistic individualism that gives inadequate at-
tention to social duties and is incompatible not only with traditional values but
with any plausible conception of human dignity and decency (compare §12.1).
At the end of this chapter I will argue that international human rights norms
are sufficiently broad to accommodate most Asian desires for more communi-
tarian practices. Here I will focus on extreme communitarian arguments that
amount to denials of human rights.

For example, Mahathir argues that “governments, according to the liberal
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democrats, cannot in any way act against the personal wishes of the individual

insociety. . | . incest to them is not wrong . . . if that is what is desired by the in-

- dividuals” (/’:L994: 6). This obviously, even ludicrously, misdescribes practice in

tral Park Thesis:” human rights have returned the western world to an anomic,
Hobbesian state of nature best represented by New York’s Central Park at night
(Howard 1995a: 23). They reflect what she aptly labels “Occidentalism,” a cari-
cature of alstatic, monolithic, Western “other” (Howard 1995b).

Beneath] this caricature lies a common misunderstanding of human rights
as absolute {ights. “There are no absolute rights and freedoms in the world. The

the West. }zhoda Howard describes such arguments as examples of “The Cen-

individual tights and freedoms must be subjected to the requirement and pro-
visions of the law” (Xie and Niu 1994: 4). One function of law is indeed to de-
limit the rang\;e of rights. But a central function of human rights is to set limits
on the state and its laws. Legally sanctioned racial discrimination, for example,
is especially réprehensible, not permissible,

Many interpationally recognized human rights do require the state not to
interfere withthe pursuit of individual desires, for example, to speak one’s
mind, choose and practice a religion, associate with whomever one pleases, and
raise a family. But none of these rights is absolute. Freedom of religion does not
extend to human sacrifice. Freedom of association does not cover conspiracy
to commit ordinary crimes. Family relations are constrained by rules to pro-

tect the health and safety of children.

What is at stake here is a society’s understanding of the proper balance be- '

tween individual'and community rights and interests.
‘odety as an organic whole whose collective rights prevail
over the indf¥idual, the idea that man exists for the state rather than vice
versa and tl{’jat rights, rather than having any absolute value, derive from
the state, have been themes prevailing in old as well as new China. ...
The idea oi.he individual was not absent: but it was of an order of im-
portance sccondary to a family-based community system which differ-
entiated bq.'.tween roles and abilities (Kent 1993: 30-31).

The view of

To the exten[ that this description is correct—“man exists for the state rather
than vice versa”™—this comes close to denying the very idea of human rights.
!
Any empl‘iasis on individual human rights, apart from the rights of the
communi;ty in which this individual lives, is sheer nonsense. In real his-
tory, hum‘gn rights for the community come first, and human rights for
any individual are conditioned by a healthy social environment and ap-
propriate I’social institutions (Hussein 1994: 1).

|

'
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This too amounts to a denial of human rights. The rights of the community,
whatever priority we give to them, are not human rights (any more than the
sovereign rights of states are human rights). Enjoyment of individual human
rights will be greatly fostered by a healthy social environment and supportive
social institutions. But if society is the source of all individual rights, such an
individual has no human rights.

The Chinese claim at Vienna that “individuals must put the state’s rights be-
fore their own” (quoted in Cooper 1994: 69) is incompatible with arny plausible
conception of human rights. An individual may often be legitimately asked,
even required, to sacrifice or defer the exercise or enjoyment of her rights. But
there have been many states whose rights merited little respect from individu-
als. And sometimes it is society that must give way to the basic rights of indi-
viduals.

“No one is entitled to put his individual right above the interest of the state,

society, and others. This is the universal principle of all civilized society” (Xie
and Niu 1994: 4). This is roughly equivalent to having no rights at all.f And a
society in which self must always be categorically subordinated to other simply
cannot be considered “civilized” in the twenty-first century. '

There is no doubt that human rights are more individualistic than many
other social and political practices. But to rail against it in the absence of an al-
ternative solution to the very real problems of protecting the individual and
human dignity in the face of modern markets and states is, at best, utopian or-
shortsighted.

5. Rights and Duties

As we saw in §5.4, not only were traditional Asian societies structured around
duties, not rights, but any rights held by individuals, families, or communities
were largely dependent on the discharge of duties.” Essential to any plausible
conception of human rights, however, is the claim that all human beings have
certain rights prior to and irrespective of their discharge of social duties.

“The rights and obligations of the citizens are indivisible and interrelated”

6. This js a common argument outside Asia as well. For example, Asmarom Legesse suggests
that “if Africans were the sole authors of the Universal Dedaration of Human Rights, they might

have ranked the rights of communities above those of individuals” (1980 128). Whether desirable

or not, such a change would render human rights little more than an irrelevant formality. If an ex-
tensive set of social rights and duties were to take priority over individual “human rights,” in those
instances in which one would be inclined to assert or claim it (i.e., where the right is threatened,
challenged, violated, or frustrated), the “right” would be largely useless because it would be easily
overridden by the rights of society.

7. “This, of course, is hardly a distinctively Asian view. Consider, for example, the claim by the
Soviet commentator A.G. Egorov: “the significance and worth of each person are determined by
the way he exercises his rights and performs his duties” (1979: 36).
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(Xie and Niu 19'91}: 4). This commonly expressed view8 is either false or merely
trivially true. Rights do have correlative duties. Many (but not all) duties have
correlative rights) But particular rights and duties may stand in a great variety
of relations to onk lanother. And many rights are held independent of the dis-
charge of duties. f&;ine has a right to being repaid the ten dollars that Bob bor-
rowed simply because he borrowed it. One has human rights simply because
one is a human being.

It is not true that “freedom of speech entails a corresponding duty not to
disseminate lies, not to incite communal and religious hatred, and generally
not to ur’;c{ermine‘the moral fabric of society” (Anwar 1994: 5). A right to free
speech Ifas no logical connection to an obligation not to disseminate lies. Soci-
ety an?f the state may legitimately punish me for spreading vicious lies that

-harm 6thers. Those penalties, however, rest on the rights or interests of those

who I harm, not on my right to free speech. If I slander someone, I do not lose

“my right to freedom of speech—if we conceive of it as a human right. Incite-

ment to communal or religious hatred may be legitimately prohibited and

- punishdd, but even the most vocal hate monger still has a right to express his
“views oh other subjects—if free speech is a human right.

Defensible limits on the exercise of a right should not be confused with du-
ties inherent in the possession of a right. When irresponsible exercises of a rec-
ognized right threaten interests that are legitimate matters of social or political

" regulation, they may be appropriately prohibited. These restrictions, however,

are separate from the right—unless the right in question is contingent on ac-
ceptingithose restrictions, in which case it is not a human right.

6. Traditional Order and Human Rights

Argufnents against individualism and in favor of duty feed into a broader cri-

 tique stressing social order and harmony. Traditional China provides a fre-

quent point of reference.
The Confucian tradition stresses the putsuit of harmony (/1e) at all levels,

8. Again, this argument is in no way distinctively Asian. For example, from an Islamic per-

: 1( spective, Khalifa Abdul Hakim argues that “rights and duties are two facets of the same picture.

Whoever demandf aright to liberty has to respect a similar right in others, which circumscribes his
right to personal liberty very considerably. If an individual thinks it his right to be fed and clothed

.. and maintained in proper health and if he has a right to work, it is also his duty to work according

to h’i,s energies and skill and accept the work which the welfare of the community demands from
him” (1955). It was also a central theme in Soviet discussions of human rights. For example, Article
59 of the 1977 Soviet constitution states: “The exercise of rights and liberties is inseparable from the

- performance by citizens of their duties.” This same characterization was common in semiofficial
- accounts. “The linkage of rights and duties [is] the special quality of socialist law” (Sawczuk 1979:
* 88). “The most important feature of the Soviet citizen’s legal status is the organic unity between
. their rights and their obligations” (Chkhidvadze 1980: 18).
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from the cosmic to the personal (Kent, 1993: 31—-40; Fenton et al. 1983: ch.
14-16). The path to harmony is /i. Although often translated as “propriety,”
that term, in contemporary American English at least, is far too weak to en-
compass Ii’s force, range, or depth. Li prescribes a complex set of interlocking,
hierarchical social roles and relations centered on filial piety (xiao) and loyalty
(zhong). Deference and mutual accommodation were the ideal. Personal ethics
emphasized self-cultivation in the pursuit of ren (humanness), achieved by
self-mastery under the guidance of Ii.

This system of values and social relations is incompatible with the vision of

equal and autonomous individuals that underlies international human rights
norms. In fact, the “Western” emphasis on individual rights is likely to seem
little short of moral inversion. ]

Asian critics of demands for “Western” (internationally recognized) human

rights argue that they have developed alternative political ideals and practices
that preserve the values of family, community, decorum, and devotion to duty.
And they are committed to avoiding the excesses of the rights-obsessed West:
“guns, drugs, violent crime, vagrancy, unbecoming behavior in public—in
sum, the breakdown of civil society” (Zakaria 1994 111).

The most interesting arguments for an Asian third way, however, advocate a

selective appropriation of “Western” values and practices. to produce an Asian
version of modernity. For example, Singapore’s senior minister Lee Kwan Yew

advocates a dynamic (if cautious) melding of the indigenous and the exotic.
“I et me be frank; if we did not have the good points of the West to guide us, we
wouldn’t have got out of our backwardness. We would have been a backward
economy and a backward society. But we do not want all of the West” (Zakaria
1994: 125).

Consider Chandra Muzaffar’s call to move “from Western human rights to
universal human dignity” (1994: 4).

Mainstream human rights ideas . . . have contributed significantly to
human civilization in at least four ways. One, they have endowed the in-
dividual with certain basic rights such as the right of free speech, the
right of association, the right to a fair trial and so on. Two, they have
strengthened the position of the ordinary citizen against the arbitrari-
ness of power. Three, they have expanded the space and scope for indi-
vidual participation in public decision-making. Four, they have forced
the State and authority in general to be accountable to the public
(Muzaffar 1994: 1; compare 1999: 25-26).

Implicit in this list of contributions is a powerful critique of traditional society
for inadequate attention to individual equality and autonomy. But Muzaffar
sees human rights (and democracy), particularly in their characteristic West-
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ern implementations, as inadequate te achieve the broader and higher goal of
human dignity.

Such arguments cannot be rejected out of hand. It is for the people of Asia,
individually and collectively, to resolve these issues as they see fit. Within cer-
tain fairly broad limits, a free people is free to order its life as it sees fit. This is
the fundamental implication of the rights to self-determination and political
participation. Nonetheless, I am skeptical of projects for an Asian third way.

Many are politically naive. For example, Muzaffar argues that the remedy to
“the crass individualism and self-centredness which both capitalism and de-
mocracy (as it is practised) tend to encourage” lies in the “much cherished ideal
in all religious traditions” of “sacrificing one’s own personal interests for the
well-being of others.” “Religion integrates the individual with society in a
much more harmonious way” (Muzaffar 1994: 10, 11). This borders on a
utopian denial of the notorious problems of linking religion and politics. Crit-
ics of the destructive unintended consequences of Western practices must con-
.fro.nt the problems of implementing their alternative visions. To compare ex-
isting Western practices with a vague, never-yet-implemented ideal is unfair
and unilluminating—as is underscored by the deviation between Western
ideals and practice on which so much Asian criticism rests.

A different form of political naiveté can be seen in the assumption of the
continuing relevance of traditional practices in modern conditions. Is an au-
thoritarian leader backed by the coercive capabilities of the modern state really
all that similar to traditional leaders? What has happened to traditional local
autonomy in the face of economic and political integration in a modern nation
state? How relevant to modern urban life are practices developed for rural so-
cieties with little social mobility or demographic change? Can consensual com-
munity decision-making and dispute resolution through nonlegal means really
work in the absence of relatively closed and close-knit communities? What
would they even look like in sprawling urban centers inhabited by strangers
and migrants? These are only rhetorical questions, not arguments. But they are
Fhe sorts of questions that need to be answered before we can accept denying
internationally recognized human rights in the name of traditional culture.

I am especially skeptical of such claims because most of the arguments
being made about Asian differences could have been made equally well in eigh-
teenth century Europe.® Although Asians need not follow the same path of de-
velopment, I think it is legitimate to ask why they are likely to respond to sim-
ilar conditions in very different ways.

Arguments for an Asian alternative rest on the claim that Asian peoples do
not want to live in a liberal democratic welfare state. “Popular pressures against

9. Ina r.ecer?t conversation, Ken Booth commented that when he hears talk about Asian values
all he can think is “That’s my grandfather!” (a Welchman).
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East and Southeast Asian governments may not be so much for ‘human rights’
or ‘democracy’ but for good government: effective, efficient, and honest ad-
ministrations able to provide security and basic needs with good opportunities
for an improved standard of living” (Kausikan 1993: 37). But even granting that
this is true—and in fact I think this is a description of the minimum people are
willing to tolerate rather than that to which they aspire—I would suggest that
good government is unlikely in the absence of human rights.

Even if a country is fortunate enough to getan efficient and relatively benev-
olent and incorruptible despot or ruling elite, I am skeptical that Asians will
prove more successful than Westerners in keeping the successor generation
from succumbing to corruption without reliance on human rights———especially
with the immense wealth made available by economic growth. The spread of
money politics throughout the region, which increasingly distances people
from rulers and makes politics not merely venal but predatory, raises serious
questions about the future of even minimal good government in regimes that
do not open themselves to the often adversarial popular scrutiny of “Western”
human rights. Asian authoritarianism, like its Western counterpart, lacks the
powerful internal mechanisms of self-correction and continued rededication
to the common good provided by human rights.

Human rights, in contrast to traditional (Eastern and Western) political
practices, provide clear and powerful mechanisms for ascertaining whether
rulers’ claims about popular preferences are true. For all their shortcomings,
free, fair, and open periodic elections carried out in an environment with few
restrictions on freedoms of speech, press, assembly, and association do provide
a relatively reliable gauge of popular political preferences. Alternative schemes
based on duty, deference, or hierarchy rarely do.

Consider, for example, the argument of Indonesia’s Foreign Minister at the
Vienna Conference. “When it comes to a decision by a Head of State upon a
matter involving its [the State’s] life, the ordinary rights of individuals must
yield to what he deems the necessities of the moment” (quoted in van Hoof
1996: 6). Setting aside the fact that decisions involving the state’s very existence
are rare, how should we deal with cases in which the people disagree with their
ruler’s judgment of the necessities of the moment? Electoral accountability
provides at least some sort of test once the (alleged) crisis has passed. Individ-

ual rights to freedom of political speech provide a mechanism for immediate
dissent. Traditional mechanisms of remonstrance, by contrast, have little rele-
vance in a world of powerful, intrusive, centralized states and modern political
parties. Party cadres are hardly analogous t0 traditional Confucian bureau-
crats.

If the problem in the West is that too many people and institutions are
guarding the guardians, the problem with «traditional” Asian alternatives, at
Jeast as they operate in their contemporary variants, is that too few are guard-
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ing, and they have inadequate power. Not surprisingly, I suggest that if we must
err it should be on the side of human rights. I say this, however, not simply as a
Westerner who is comfortable with liberd democracy, but as a believer in uni-
versal human rights who is convinced that if the differences between East and
West truly are as claimed, Asians can be trusted to exercise internationally rec-
ognized human rights in responsible ways that make the proper allowances for
their cultural values. Asian autocrats, it seems, think much less of the inclina-
tions and capabilities of their people.

7. Human Rights and “Asian Values”

i\lone of the above is meant to suggest that Asian societies ought to follow
Western” models blindly. Quite the contrary, internationally recognized
human rights leave considerable space for distinctively Asian implementations
of these rights.
) In the preceding chapter I described this approach to human rights as
weak cultural relativism.” Andrew Nathan speaks of “tempered universalism”
(2001). Human rights are treated as fundamentally universal, but substantial
space is allowed for variations in implementing these universal norms.
Core rights “concepts” laid down in authoritative international documents
sucb as equal protection and social security, should be considered largely in:
va.rlant. But they are subject to differing “interpretations,” within the range
laid down by the concept. And concrete “implementations” of these interpre-
tations have a wide range of legitimate variation.
. Consider, for example, Article 10 of the Universal Declaration of Human
Blghts: “Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal” (Art. 10) “Independent” and “impartial”
certainly are subject to a variety of legitimate (and illegitimate) interpretations.
And while “full equality” would seem to require some sort of right to compe-
tent legal advice, the particular form maey vary with differing national concep-
tions of fairness (as well as differing levels of available resources).
. Internationally recognized human rights concepts may be interpreted and
%mplemented in significantly divergent ways. But legitimate variations are lim-
ited to the (relatively narrow) range specified by the core concept of the right in
question. And countries cannot legitimately just pick and choose among inter-
nationally recognized human rights.
.Consider a few Asian examples. James C. Hsiung presents the Northeast
Asian pr.actice of permanent employment as a distinctively Asian style of im-
plementing economic and social rights (1985: 20—21). Likewise, families in Asia
often bear social welfare obligations that in the West today fall more on the
state. (This would seem to be central toJapan’s remarkable social stability after
a decade of recession.) International haman rights standards leave Asians en-
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tirely free to follow these preferences, so long as the state assures that people
who are not adequately cared for by these preferred mechanisms have another
recourse.!?

Deference to seniority and hierarchy, which is often presented as character-
istic of Asian societies, may, as Lawrence Beer notes of Japan, “stifle the free ex-
pression of individual thought” (1976: 105). But this deference is not very prob-
lematic (from a human rights perspective) when it is enforced largely through
informal social sanction rather than government policy. This is how people in
Japan typically choose to interact with one another, how they choose to exer-
cise their rights of free speech—which are legally guaranteed. As Beer empha-
sizes, despite such cultural differences in standard patterns of verbal interac-
tion, “freedom of expression is viable and protected in Japan” (1976: 99).

«Rulers in Korea have always been father figures. A super-father figure like
Kim Il-sung . . . is not an accidental phenomenon, for the principles of hierar-
chy and deference to superiors remain deeply ingrained in the behavior of all
Koreans” (Lee 1985: 136). Citizens may exercise their political rights to select
and defer to a patriarchal leader—although this is a highly problematic reading
of the situation in North Korea. It is entirely defensible for free and equal citi-
sens to consent and defer to paternalistic political authorities, as happened, for
example, in many immigrant wards of large American cities for much of this
century.

The Asian preference for consensual decision making is likely to have a
major impact on party politics. Consider, for example, Japan’s system of de
facto one party rule. So long as peaceful political activity by opposition parties
and groups is unhindered and the rules by which elections are contested are
generally perceived as fair and impartially executed, the choice of voters to re-
turn candidates predominantly from a single party cannot be legitimately
questioned or denied.

Gender equality is often a particularly sensitive matter in cross-cultural dis-
cussions. International standards do require that all human rights be available
to men and women without discrimination. But that does not require the elim-
ination of differential gender roles. For example, women cannot be denied the
right to run for political office. They do, however, remain free to choose not to
see that as their role, and voters of both sexes are at liberty to treat sex as a rel-
evant consideration in selecting candidates. Everyone has the right to work and
to free choice of employment. Therefore, women cannot legitimately be pre-
vented from working outside the home. They are, however, free to choose not

10. Where the state does not provide a safety net, however, it is guilty of human rights .viola—
tions. And if huge numbers of people “fall through the cracks,” as happens, for example, in the
United States, the basic strategy would appear problematic.

il
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to. Similarly, women cannot be prevented from speaking in public, although
they remain free to keep a deferential silence.

I realize that this talk of freedom to choose is somewhat forced. Women are
under immense social pressure to cenform to traditional gender roles in Asia
(as in all other regions of the world). But that is precisely why insisting on the
right to choose is so crucial. The right to nondiscrimination not only precludes
the state from sanctioning or imposing gender discrimination, it requires the
state to protect those who flout convention. “Free” choice rarely is without
costs. But so long as the choice is a matter of human rights, those costs must
not be imposed by the state.

The right to nondiscrimination allows women to determine—in conjunc-
tion with those with whom they associate, intimately as well as casually, in a
great variety of circumstances—the extent to which they will conform to, re-
ject, or modify traditional gender roles. If they choose traditional roles, that
choice is protected, no less (but no more) than the choice to challenge conven-
tional definitions of what they ought to be and how they ought to act. Human
rights simply seek to assure that no group of human beings is authorized to use
the apparatus of the state to impose on any other group of human beings stan-
dards, rules, or roles that they do not also impose on themselves.!!

Human rights empower those individuals and groups who will bear the con-
sequences to decide, within certain limits, how they will lead their lives. Some
differences in implementing international human rights therefore are not
merely justifiable but desirable. For example, rural Thai children might be ex-
pected to give greater weight to the views and interests of their families in deci-
sions to marry than urban Norwegian children. Confrontational political tac-
tics will be less common (and less effective). There will be greater social
constraints on deviant public speech and behavior of all sorts.

These examples, however, illustrate individuals exercising their internation-
ally recognized human rights in a particular fashion, not a fundamentally
different conception of human rights. And they do not suggest the legitimacy,
let alone the necessity, of coercively prohibiting the “Western” style of exercis-
ing these rights. If Asians choose to exercise their rights in “Western” ways, that
too is their right.

Children cannot be legally prohibited from marrying the partner of their

11. This is obviously an exaggeration. Any system of law involves imposing social values.
Nonetheless, human rights seek to specify domains of personal autonomy in which the values of
others are legitimately held at bay, no matter how widely or deeply they are shared by the main-
stream of society. The idea of human rightsrests on the claim that there are important and sub-
stantial areas in the lives of individuals from which the state and society are legitimately excluded.
Debates over lists of human rights, and their interpretations and implementations, are about how
to define these protected domains.
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choice—unless we are to deny the human right to marry and found a family.
Families may sanction their choices in a variety of ways, but it is not the role of
the state to enforce family preferences on adult children. Members of minority
religious communities may (not il)legitimately suffer social sanctions or even
ostracism. But unless we deny the human right to freedom of religion, the state
has no business punishing or discriminating against people for their religious
beliefs or practices. If individuals and groups that make unpopular choices are
willing to accept the social sanctions associated with “deviant” behavior, their
decisions, whatever their relation to cultural tradition, must be not merely tol-
erated but protected by the state—or we must abandon the idea of human
rights.

A human rights approach assumes that people probably are best suited, and
in any case are entitled, to choose the good life for themselves. If Asians truly
do value family over self, they will exercise their personal rights with the conse-
quences for their family in mind. If they value harmony and order, they will ex-
ercise their civil liberties in a harmonious and orderly fashion. International
human rights norms do not require or even encourage Asians to give up their
culture—any more than Locke, Paine, or Jefferson asked their contemporaries
to give up their culture.

But human rights also empower people to modify or reject parts of their
traditional culture. Cultural traditions are socially created legacies. Some are
good. Others are bad. Still others are simply irrelevant. And which is consid-
ered which varies among individuals and changes with time. Tradition legiti-
mately governs and limits fundamental life choices covered by human rights
guarantees only to the extent that individuals and groups choose to follow, and
thus reproduce, that tradition.

To the extent that traditions continue to have valued meanings, they are
likely to be reproduced. If people choose not to conform to tradition, however,
so much the worse for tradition. In particular, so much the worse for those who
hold political power who insist that tradition must be followed. For example,
the fact that the Chinese tolerated, accepted, or even embraced often arbitrary
imperial rule for centuries is no reason why they should embrace repressive
party rule today. The people, not their rulers, must decide what they value.

So long as individual and group choices are protected by and within the lim-
its laid out by international human rights standards, they must be respected—
by both foreigners and Asian governments and elites. Anyone, anywhere, who
denies these choices, must be opposed. And once we recognize that Asian val-
ues need not be sacrificed in the name of human rights, many of the arguments
I have considered above appear in their true light, namely, as efforts by rapa-
cious ruling elites to manipulate public fear and understandable resentment
against an often arrogant and overbearing West in order to shore up their

e
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predatory rule and to deflect attention from their own responsibility for the
sufferings of their fellow citizens.

One of the things that makes us human is our capacity to create and change
our culture. Nonetheless, the essential insight of human rights is that the
worlds we make for ourselves, intentionally and unintentionally, must con-
form to relatively universal requirements that rest on our common humanity
and seek to guarantee each person equal concern and respect from the state.

Human rights, as specified in the Universal Declaration and the Covenants,
represent the international community’s best effort to define the social and po-
litical parameters of our common humanity. Within these limits, all is possible.
Outside of them, little should be allowed.
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8/ International Human Rights Regimes

Although human rights have hardly replaced considerations of power, security,
ideology, and economic interests in international relations, they have, as we
have seen, become a significant international concern. This chapter examines
the multilateral machinery that has been developed to implement inter-
nationally recognized human rights. Chapter 9 considers human rights in
bilateral foreign policy.

1. International Regimes

Students of international relations often speak of “international regimes,” sys-
tems of norms and decision-making procedures accepted by states as binding
in a particular issue area.! Regime norms, standards, or rules (I use the terms
interchangeably here) may run from fully international to entirely national.
International human rights norms are widely accepted by states as authorita-
tive. In May 2002, the six leading international human rights treaties had an av-
erage of 157 parties.?

Decision-making procedures in international regimes can be roughly
grouped into enforcement, implementation, and promotional activities. Inter-
national enforcement involves binding international decision making (and
perhaps also very strong forms of international monitoring of national com-
pliance with international norms). International implementation includes
monitoring procedures and policy coordination, in which states make regular
use of an international forum to coordinate policies that ultimately remain
under national ¢ontrol. International promotion involves encouraging or as-
sisting national implementation of international norms.

1. The standard disé,ussion introductory discussion is Krasner (1982). See also Haggard and
Simmons (1987), Rittbe‘ger and Mayer (1993), Hasenclever, Mayer, and Rittberger (1997), and
Hasenclever, Mayer, and Rittberger (2000).

2. See http://www.unhchr.ch/pdf/report.pdf
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International Human Rights Regimes

Based on these procedures we can classify international regimes as promo-
tional, implementation, and enforcement regimes, each of which can be fur-
ther classified as relatively strong or weak. To this, we can add declaratory re-
gimes, which involve international norms but no international decision
making (except in the creation of norms). Figure 8.1 diagrams this typology.
Table 8.1 in §6 applies the typology to the major international and regional
human rights regimes.

2. The Global Human Rights Regime

The Universal Declaration and the Covenants provide the norms of what we
can call “the global human rights regime,” a system of rules and implementa-
tion procedures centered on the United Nations. Its principal organs are the
UN Commission on Human Rights, the Human Rights Committee, and the
High Commissioner for Human Rights.

A. THE UN COMMISSION ON HUMAN RIGHTS

The most important body in the global human rights regime is the United Na-
tions Commission on Human Rights.? Since 1946 it has been the principal
forum for negotiating international human rights norms (including the Uni-
versal Declaration and the Covenants). Over the past three decades it has also
acquired some modest monitoring powers.

Economic and Social Council (ECOSOC) resolution 1503 (1970) authorizes
the Commission to investigate communications (complaints) that “appear to
reveal a consistent pattern of gross and reliably attested violations of human
rights.” ECOSOC resolution 2000/3 recently reorganized procedures for han-
dling communications. A new Working Group on Communications, may refer
a country’s practices to the (also newly created) Working Group on Situations,
which may in turn refer the case to the full Commission.

Stringent criteria of admissibility* limit the cases considered. Only situa-
tions of gross and systematic violations are covered; particular abuses and indi-
vidual cases cannot be examined. The entire procedure is confidential until a
final report is made to ECOCOC.® Although confidentiality may encourage co-
operation by states, it can dramatically slow an already cumbersome pro-

3. Although somewhat out of date, Tolley (1987) remains the best single work on the Commis-
sion. On recent developments, see Dennis (2002, 2001, 2000).

4. See Zuijdwijk (1982: 30-39) and, more briefly, http://www.unhchr.ch/html/menu2/8/
1503.htm.

5. The Commission has circumvented some of the strictures of confidentiality by, beginning in
1978, publicly announcing a “black list” of countries being studied. We thus know that practices of
more than fifty countries have been examined under the procedure. Given the hurdles involved in
reaching this stage, appearance on the blacklist is typically “interpreted as at least demonstrating
that the allegations in a communication have some merit” Shelton (1984: 65).

129



0002

0007—SP61 ‘SorSay S1YSRY TP [EUORTIIARUL

SULI0}UOWI YEaM/UOHOWIJ ELGIN UON JUON SUON 211pad0id
suonduraxa [im SpIEpuels SaUI[PpIND SUON JUON QUON SULION
[euonowoIg [euonowo1J/4103Exe3] SUON 3UON SUON uIpIYD
JUAWIADIONUE 20 PY/AUON SUON SUON 3UON JUON sa1mpanoid
SULIOU [BQO[S 2AEIHOYINY saurEpmo) SOUYEpME) S3UIPPIND SUON SULION
Axoyerepad
JUaUIzdIOIy 507 py/A103exeal Axoyerepa] YeaM AT Lrorerepa(] Meap 1A Sesph 124 SUON 3pDOTID
SupIoj[UOW/UOROWOIY SULIOITUOW /UOROTWOI] 3UON SUON SUON SaIMpanolg
SULIOU [2QO[5) suonduraxs Yim sprepuels Suong saUr2pL) SUON SUON SUWLION]
reuonowoig Suong ruonowold Suong AxorerepaQq JUON JUON 2Im30],
SULI03TUOUI YRIM/UIONOWIOLY SULI0IUOW YEAM /UOLOIOI] uopouroxd Jeapm SUON UON SaIMpad0Iq
sougppms
suondurax? YIIm spIepues suonduIaxa IM SpIBpUelS SaUIPPIND PRIIT/SUON UON, SULION
Aoyerepa
Teuoyowold Suong [euonowoxg fuong AzozereeQg Neap Ax3A [SUON UON S3YSNT SUATOM,
SULIOYTUOTY YEaM/UOROTIOI Supoj uour Yeam [UOROWOIT SULIOJUOU ea/M/UOROWOI] 3UON SUON soInpanoid
suonduraxa s sprepuels Suong suonduaxe (iIm spIepuress Suong suopduraxs M SPIEPUELS SUON SUON SWIION
[euonowolg 3uong [euonowrolg Suong [euOROWIOIy QUON SUON uogeurwnSI [eRE
Suprojuout Supojmour
SULI0}UOTI/TONOWOI SUpI0IUOW /UOTOWOI] SurI0)TUoW/UOROWOI juonowold Jaonowel S2INPan0ld
5 suonyduraxs YIM suondwex? sourepm3
suonduaxa s sprepues uong  suopdurae Yilm SpIEPUES guong sprepuess Suong TIM SPTEPUELS payair] SULION
euopowold Suons euonowo1g 3uong Tenonouwold Suong [euonowoid Suong [euonOWoIg 38N SIM[IOM.
SHWIDTY AOSSI-ATONIS
SUON aUON 2UON QuoN QUON ¥seE IPPIN
JUON SUON 2uON SUON 2UON BISY
uvonowoid Yeapm, uonowoId e SUON JUON SUON $2ImPpanoid
suondmaxa [IIm SPIEPUELS Jeam SIULPPI) 3UON auON JUON STHION
Lzoyerepac Aroyerepad auoN JUON auoN awgdey TGV
STOYS[oap TRUOLSaT suoIs[oap Teuolsar
‘PRI AToA/SULIONTOIY payruy] £194/BULIONTOI SUL0){UOT/TOROWOL UON uoN saInpadold
SULIOU [BUOLZaT SATRIIONY suuiou [euoiday suonduraxs M SPIEPUEIS SaULRPMY JUON SULION
[euonowo1g Suong Teuopowrog uong TeUoRoWold Axoyereda UON suSey WeI IS W Y-I3U]
suopduraxe M w&uouﬁoﬁ
suo1spep [ewolds1 Surpg STOIsI9p [BUOISNT suoIsap [eU0lday juonowoIq SUON $2mpa001d
surIou [euoi3al
SULIOU [BHOI5T SARRIIOYINY SULIOU [BUOI3aX ATEILOYINY suLrol euoLday [S2UIPPID JUON STHION
JUSWDIOFUT woneyuswa[du]
juwanIojuy Suons JUSWIDIOIUY juoneyuswadar /[RUOTIOWIOIT STON atrday weadomg
STWIHTY SIHOTY NYIOE TYNOIDTE
Sunroyuouy/uonourold uwong Suroyuomy/uopowold Suong uonowoIgd uonowoxd eI UON $21mp3d0id
SULI0U [2q0[3 AT RILIORIY suonduaxa Yim SULIoU [eqoT) suondiraxs YHM SPIepUels SoUIPpmH UON SULION
TVNOILOWOYd HNOYLS TYNOILOWOYd ONOYLS TYNOLLOWOUJ ZEOLVIVIOEd ANON FWIOTL TYLO0TD
0661 SL6T 0961 SP61

up s8wey) T TTAVL




132

Human Rights and International Action

cess.6 In the end, “enforcement” means making publicly available the evidence
that has been acquired, along with the Commission’s views on it. Only a hand-
ful of cases have even reached this stage.

The 1503 procedure is thus largely a promotional device involving weak,
sporadic, and limited monitoring. In addition, it is at best semi-independent:
the Commission is composed of state representatives, not independent experts.
Given the sensitivity of human rights questions, even this may be of real prac-
tical value, especially where a government cares about its international reputa-
tion. The limitations of the procedure, however, deserve at least as much em-
phasis as its achievements.

Much the same is true of the Commission’s other activities. For example,
the 26-member Sub-Commission on the Promotion and Protection of Human
Rights (known until 1999 as the Sub-Commission on the Prevention of Dis-
crimination and Protection of Minorities) has undertaken a number of useful
studies. Together with the Commission, it has helped to focus international
public opinion on conditions in at least a few countries (e.g., South Africa,
Chile) and on selected violations and issues such as disappearances, torture,
religious liberty, human rights defenders, migrant workers, and indigenous
peoples.

Particularly important in this regard are the Commission’s “global” or “the-
matic” procedures involving working groups and special rapporteurs on a wide
range of topics, including disappearances, torture, summary or arbitrary exe-
cutions, and, most recently, human rights defenders, food, housing, and in-
digenous peoples. In recent years, about twenty separate thematic initiatives
have been taking place at any given time.” The Commission has also given
considerable attention to particular vulnerable groups, especially women, chil-
dren, indigenous people, minorities, displaced persons, migrant workers, and
human rights defenders. _

The Commission also addresses human rights situations in individual
countries, both in public during its annual session—situations in more than
two dozen countries are discussed each year—and through the activities of
country rapporteurs and representatives, who have examined situations even
in high-profile countries such as Guatemala, Iran, Iraq, occupied Palestinian

6. The 1503 procedure rarely can be brought fully into play in less than two or three years after
complaints are received (which may be well after serious violations began). A state can usually
delay at least a year by pretending to cooperate, as Argentina did in 1979 and 1980. Political consid-
erations often stretch a case out even longer. For example, genocide against Paraguayan Indians re-
mained under scrutiny for nine years without any action. A decision on Uruguay, after seven years
of scrutiny, came only after the guilty government had been removed from office. Things have im-
proved a bit since the end of the Cold War, but the procedure still could never be called efficient or
timely. )

7. For a list of currently operating thematic procedures, see http://www.unhchr.ch/html/
menu2/7/b/tm.htm.
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territories, and Burma.? Like their thematic counterparts, the country rappor-
teurs are individual experts who report to the Commission, rather than the
voice of the Commission as a whole. Thus not only do they operate with fewer
diplomatic and political constraints, but their narrow mandate also allows
them to maintain sustained, focused attention and in some cases even develop
a constructive exchange of views with a government.

The limitations of all of these procedures, however, are tragically illustrated
by the case of Rwanda. Rwanda was discussed confidentially under the 1503
procedure in 1992 and 1993. In addition, the report of the special rapporteur on
extrajudicial executions was discussed in the spring 0f 1994, just before the out-
break of the genocide. In it, the special rapporteur confirmed reports of official
involvement in'the massacre of civilians and explicitly suggested that genocidal
acts were already occurring. Nonetheless, it was not until May 25—seven weeks
after the genocide began, almost a month after the Secretary-General called for
Security Council action, and even a week after the Security Council (belatedly)
authorized 4 new peacekeeping force—that the Commission even appointed a
country rapporteur.

This e/(ample, however, is in many ways unfair. The Commission was never
intenderl to have enforcement powers, let alone the capacity to stop human
rights violations before they occurred. In the area of promotion, it does serve a
variety of useful roles, particularly as a source of authoritative information and
publicity about human rights practices in any country of the world. Further-
moretand I think most important—its role in developing international
humah rights norms has been, and remains, vital and irreplaceable. For all its
limitations, the United Nations Commission on Human Rights is in many
ways the heart of the global human rights regime.

B. THE HUMAN RIGHTS COMMITTEE
The second principal body of the global human rights regime is the Human
Rights Committee, a body of eighteen independent experts established to
monitor |compliance with the International Covenant on Civil and Political
Rights.? The primary function of the Committee is to review periodic reports
on comp/.liance submitted by parties.!?
“\

8. In 2001, special rapporteurs, representatives, and experts examined situations in
Afghanistan, Bosnia and Yugoslavia, Burundi, Cambodia, Democratic Republic of the Congo,
Equatorial Guinea, Haiti, Iran, Iraq, Myanmar (Burma), occupied Palestinian territories, Somalia,

and Sudan. See http://www.unhchr.ch/html/menuz/7/a/cm.htm for links to reports, documents,
and related materials.

9. McGoldrick (1991) is the standard study of the Committee. See also Joseph, Schultz, and
Castan (2000 s More briefly see Steiner (2000).

10. The In‘rernational Covenant on Economic, Social, and Cultural Rights also requires peri-
odic reports. These reports were reviewed by a Sessional Working Group of ECOSOC until 1986,
when the Committee on Economic, Social, and Cultural Rights, a body of experts roughly analo-
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The committee does not formally judge or evaluate state practices. Reports
are discussed in a public session, however, often lasting a full day, in which
state representatives are questioned in an environment that is relatively free of
posturing and, by diplomatic standards at least, neither excessively deferential
nor merely pro forma. In many instances, state representatives are responsive,
occasionally even thoughtful. In such cases the result is a genuine exchange of
views that provides a real element of international monitoring. The procedure
has even provoked minor changes in national law, and a number of parties use
their dealings with the Committee to review and reexamine national laws, poli-
cies, and practices (on Canada, see Nolan 1988).

The reporting procedure thus has provided a fairly widely accepted promo-
tional mechanism,'! but it involves only information exchange and the weakest
monitoring. Even the information exchange is flawed. The reports of many
countries are thorough and revealing, but others are farces.!2 Some are not sub-
mitted.”? Furthermore, only parties to the Covenant must report—although
with three quarter’s of the world’s countries now parties (148 in May 2002), this
is less of a drawback than in the past.

The Committee also considers individual petitions under the (first) Op-
tional Protocol.' Through November 13, 2001, 1026 communications had been
registered concerning 69 countries. Approximately half of these cases were ei-
ther found to be inadmissible or discontinued. Substantive determinations,
however, had been reached on 377 communications, and another 206 were still
within the system. The procedure seems to be relatively open and highly in-
dependent, providing genuine (if extremely limited) international monitoring,
which in at least a few cases has altered state practice.

The procedure, however, covers only parties to the Optional Protocol, which
in May 2002 numbered 103. Furthermore, almost half of the violations exam-

gous to the Human Rights Committee, was created. On the operation of the Committee, see Leckie
(2000) and Dandan (2000).

11. On reporting procedures in general and in other treaty bodies, see Bayefsky (2000: Part I),
especially Connors (2000), and Clapham (2000). .

12. For example, many reports consist principally of extracts from national constitutions and
statutes. A significant number are simply evasive. For example, Guinea has claimed that “citizens
of Guinea felt no need to invoke the Covenant because national legislation was at a more advanced
stage” (A/39/40 par. 139). The Mongolian representative, in response to a question by a member of
the Committee, proudly claimed that there had never been a complaint about torture or cruel or
inhuman treatment made in his country (A/35/40 par. 108).

13. Zaire (Congo) presents an extreme case. Its initial report, due in 1978, was not submitted
until 1987, despite ten reminders. Its second report was submitted essentially on time two years
later. But as of August 2001 no further reports had been submitted. On the general problem of ab-
sent or tardy reports to supervisory committees, see Crawford (2000: 4-5).

14. Steiner (2000) provides a good overview and evaluation of the process. On individual com-
plaint mechanisms more broadly and in other bodies, see Bayefsky (2000: Part I11), and especially
Byrnes (2000).
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ined have been in two countries, Jamaicaand Uruguay. Relatively strong proce-
dures thus apply primarily where they are not most needed. Unfortunately, this
is only to be expected, given that participation is entirely voluntary.

C. THE HIGH COMMISSIONER FOR HUMAN RIGHTS

The office of United Nations High Commissioner for Human Rights, created
in 1993, generalizes this investigation-advocacy approach. The High Commis-
sioner has the global reach of the Commission, without its cumbersome proce-
dures. Like the special rapporteurs, the High Commissioner may deal directly
with governments to seek improved respect for internationally recognized
human rights—Dbut with the added advantage of an explicit mandate to deal
with all governments on all issues. Additionally, the High Commissioner holds
the office in her personal capacity, not as a representative of any state.'”

The initial appointee, José Ayala Lasso, who served from 1994 to 1997,
showed little enthusiasm for public action. The current incumbent, Mary
Robinson, has done much to increase the profile of the High Commissioner
and has tried, with some success, to expand her authority and reach. If the
Commission on Human Rights is the heart of the global human rights regime,
Mrs. Robinson has gone a long way toward making the High Commissioner its
public face.'¢ Considerable progress has also been made in improving the of-
fice’s capacity to disseminate information, especially through its admirable
website (http://www.unhchr.ch). A fairly extensive system of technical assis-
tance and cooperation has also become institutionalized (see http://www.
unhchr.ch/html/menu2/techcoop.htm).

3. Political Foundations of the Global Regime

The global human rights regime involves widely accepted substantive norms,
authoritative multilateral standard-setting procedures, considerable promo-
tional activity, but very limited international implementation that rarely goes
beyond mandatory reporting procedures. There is no international enforce-
ment. Such normative strength and procedural weakness is not accidental but
the result of conscious political decisions.

Regimes are political creations set up to overcome perceived problems aris-
ing from inadequately regulated or insufficiently coordinated national action.
Robert Keohane (1982) offers a useful market analogy: regimes arise when suf-
ficient international “demand” is met by a state or group of states willing and

15. For the mandate and mission statement of the High Commissioner, see http://www.
unhchr.ch/html/hchr.htm;ew and ;owhttp://www.unhchr.ch/html/ohchrmission.htm.

16. For a good, brief official overview of the various dimensions of the United Nations Human
Rights Programme, see http://www.unhchr.ch/html/abo—intr.htm.
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able to “supply” international norms and decision-making procedures. In each
issue area there are makers, breakers, and takers of (potential) international re-
gimes. Understanding the structure of a regime (or its absence) requires that
we know who has played which roles, when and why, and what agreements
they reached.

World War IT marks a decisive break not just in international politics but in
international human rights as well: the defeat of Germany ushered in the global
human rights regime. Revulsion at the array of human rights abuses that came
to be summarized in the term Nazi engendered a brief period of enthusiastic
international action. Hitler’s actions shocked the conscience of the interna-
tional community, but they did not clearly contravene well-established explicit
international norms. It was therefore relatively easy to agree on a set of interna-
tional principles against gross and persistent systematic violations of basic
rights—namely, the Universal Declaration and the Convention on Genocide,
which was even more clearly a direct legacy of Hitler.

It is perhaps surprising that this moral “demand” should have produced
even this much in a world in which more material national interests usually
prevail. Immediately following World War II, however, there were willing and
able makers, numerous takers, and no breakers of the regime. The moral and
emotional demands ran both wide and deep, and, prior to the emergence of the
Cold War, countervailing concerns and interests were largely subordinated.

A cynic might suggest that these postwar “achievements” simply reflect the
minimal international constraints and very low costs of a declaratory regime:
implementation and decision making under the Universal Declaration re-
mained entirely national, and it would be nearly thirty years before even the
rudimentary promotion and monitoring procedures of the Covenants came
into effect. Yet before the war, even a declaratory regime had rarely been con-
templated.

Moving much beyond a declaratory regime, however, has proved difficult. It
is in this relative constancy of the regime (critics and frustrated optimists are
likely to say “stagnation”) that the weakness of the demand is most evident. A
strong global human rights regime simply does not reflect the perceived inter-
ests of a state or coalition willing and able to supply it.

States typically participate in an international regime only to achieve na-
tional objectives in an environment of perceived international interdepend-
ence. Even then they usually participate only when independent national ac-
tion has failed and when participation appears “safe,” all things considered—a
very serious constraint, given states’ notorious jealousy of their sovereign pre-
rogatives. Few states today see a stronger global regime as a safe source of im-
portant but otherwise unattainable national benefits.

Moral interests such as human rights are no less “real” than material inter-
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ests. They are, however, less tangible, and national policy, for better or worse,
tends to be made in response to relatively tangible national objectives.

In addition, the extreme sensitivity of human rights practices makes the
very subject intensely threatening to many states. National human rights prac-
tices often would be a matter for considerable embarrassment should they be
subject to full international scrutiny. In a number of cases, such as Iraq, North
Korea, Zimbabwe, and Cuba, compliance with international human rights
standards would mean removal of those in power.

Finally, human rights—at least in the Universal Declaration model—are ul-
timately a profoundly national, not international, issue. As I will argue in
Chapter 10, international action usually can be, at best, an impetus toward and
support for national action to implement and enforce human rights.

If international regimes arise primarily because of international interde-
pendence—the inability to achieve important national objectives by indepen-
dent national action—how can we account for the creation, and even modest
growth, of the global human rights regime? First and foremost, by the persist-
ing relevance of the “moral” concerns that brought it into being in the first
place. Butchers such as Pol Pot and the genocidaires of Rwanda still shock the
popular conscience and provoke a desire to reject them as not merely repre-
hensible but also prohibited by clear, public, authoritative international norms.
Even governments with dismal human rights records seem to feel compelled to
join in condemning the abuses of such rulers.

Although cynics might interpret such condemnations as craven abuse of the
rhetoric of human rights, they are just as easily seen as expressions of a sense of
moral interdependence. States—not only governments, but frequently citizens
as well—often are unwilling to translate this perceived moral interdependence
into action, let alone into an international regime with strong decision-making
powers. But they also are unwilling (or at least politically unable) to return to
treating national human rights practices as properly beyond international
scrutiny and ‘evaluation.

A weak global human rights regime also may contribute, in a way accept-
able to states, to improved national practice. For example, new governments
with a commitment to human rights may find it helpful to be able to draw on
and point to the constraints of authoritative international standards. We can
see this, perhaps, in the case of the Alfonsin government, which took power
after the Dirty War in Argentina, and in post-Soviet regimes in Central Europe.
Likewise, established regimes may find the additional check provided by an in-
ternational regime a salutary supplement to national efforts, as seems to be the
case for many smaller Western powers. And most states, even if only for con-
siderations of image and prestige, are likely to be willing to accept regime
norms and procedures that do not appear immediately threatening.
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An international regime reflects states’ collective vision of a problem and its

solutions and their willingness to “fund” those solutions. In the area of human - *

rights, this vision does not extend much beyond a politically weak moral inter-
dependence, States are willing to “pay” very little in diminished national sover-
eignty to realize the benefits of cooperation. The result is a regime with exten-
sive, coherent, and widely accepted norms but extremely limited international
decision-making powers—that is, a strong promotional regime.

4, Regional Human Rights Regimes

Adopting a metaphor from Vinod Aggarwal, Keohane notes that international
regimes “are ‘nested’ within more comprehensive agreements . . . that consti-
tute a complex and interlinked pattern of relations” (1982: 334). Although
“nesting” may imply too neat and hierarchical an arrangement, some regional
and single-issue human rights regimes can usefully be seen as autonomous but
relatively coherently nested international human rights (sub) regimes. This
section considers regional regimes. The following section takes up single-issue
human rights regimes.

A. EUROPE
A strong regional regime exists among the (primarily Western European)
members of the Council of Burope. Personal, legal, civil, and political rights are
guaranteed by the (European) Convention for the Protection of Human Rights
and Fundamental Freedoms (1950) and its Protocals, and economic and social
rights are laid down in the European Social Charter (1961, revised 1996).17 The
lists of rights in these documents are very similar to those of the Universal De-
claration and the Covenants. The decision-making procedures of the European
regime, however, are of special interest, espécially the authoritative decision-
making powers of the European Court of Human Rights.
A two-tier system was initially created. The European Commission of
Human Rights, an independent body of experts (one from each member state),

17. 1 shall restrict the term “Buropean human rights regime” to the norms and procedures es-
tablished in these documents. For a brief introduction see O'Boyle (2000). For extended legal

analyses, see Dijk and Hoof (1998), Harris, O’Boyle, and ‘Warbrick (2001), and Mowbray (2001).

The official website (http://www.echr.coe.int/) is excellent. Although the international human
rights activities of the European Union have become increasingly significant (see Alston 1999), for
reasons of space they are not considered here. Of particular symbolic importance was the adoption
in 2000 of the Charter of Fundamental Rights of the European Union. Space also precludes con-
sidering the Organization for Security and Cooperation in Europe (OSCE), which has a histori~
cally important place in the process leading to the end of the Cold War and which has undertaken
some important human rights initiatives through its Office for Democratic Institutions and
Human Rights (see http://www.osce.org/odihr/overview/ ), especially in the area of minority rights
(see Kemp 2001).
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reviewed “applications” (complaints) from persons, groups of individuals,
nongovernmental organizations (NGOs), and states alleging violations of the
rights guaranteed by the Convention. If friendly settlement could not be
reached, the Commission was authorized to report formally its opinion on the
state’s compliance lith the Convention, Although these reports were not
legally binding, they tisually were accepted by states. If not, either the Commis-
sion or the state invélved could refer the case to the Court for binding enforce-
ment action.

Not only are thes¢ procedures, which have been implemented with scrupu-
lous impartiality, of inmatched formal strength and completeness, they also
have been almost completely accepted in practice. Decisions of the European
Comimission and Cod%'t have had a considerable impact on law and practice in

- a number of states (Blackburn 1996). For example, detention practices have

been altered in Belgium), Germany, Greece, and Italy. The treatment of aliens
has been changed in th¢ Netherlands and Switzerland. Press freedom legisla-
tion was altered in Britain,\ Wiretapping regulations have been changed in

© . Switzerland, Legal aid placﬁées have been revised in Italy and Denmark. Pro-

cedures to speed trials he]we been implemented in Italy, the Netherlands, and
Sweden, Privacy legislation was revamped in Italy.

The impact of the Court:has been especially strong and important because
of its adoption of the principle of “evolutive interpretation.” The Court inter-
prets the European Convention not according to the conditions and under-

- standings that existed in 1950 when it was drafted but in light of the current re-

gional practices. This has resulted in a slowly but steadily rising bar and
considerable pressure on states that lag behind European norms. Examples in-
clude restrictions on corporal punishment in schools in the United Kingdom
and eliminating discrimination against unmarried mothers and children born
outside of marriage in Belgium.

The growing success| of the system and the post-Cold War expansion of
membership, however, led to a crushing administrative burden. In 1981 the
Commission registered \)404 applications. By 1993 this had increased to 2037,
and by 1997 the number had jumped to 4750 (with nearly 8ooo additional files
opened that did not le;ad to registered applications). Cases referred to the
Court in those years rosé from 7 to 52 to 119.

A complete restructuring was proposed in 1994 in Protocol No. 11, which

was ratified in 1997 and! came into effect the following year. In late 1999, the

Commission was merged into a completely restructured Buropean Court of
Human Rights. In addition, jurisdiction of the Court was made compulsory
(previously states had the option to participate in only the Commission and
not the Court). '

The Parliamentary Assembly of the Council of Europe elects one judge for
each member state (currently forty-one) for a six-yeay term. The Court is di-
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vided into four Sections, with attention to geographical and gender balance
and representation of different legal systems. Fach Section includes a commit-
tee of three judges that performs much of the filtering work previously assigned
to the Commission. Seven member Chambers in each Section (including the
Section President and a judge representing the state in question) hear cases.
There is also a seventeen-member Grand Chamber representing all the Sec-
tions. :

Another notable post-Cold War innovation has been the creation of a
Council of Burope Commissioner for Human Rights in 1999 (see http://
www.commissioner.coe.int/). This entirely independent institution aims to
promote education and awareness of human rights issues, improve the enjoy-
ment of recognized rights, and identify possible shortcomings in natjonal law
and practice. Other than the requirement that he or she not deal with individ-
ual complaints, the Commissioner may look into any aspect of human rights
in Europe, deal directly with governments, and issue opinions, reports, and
recommendations, Member states even have a positive obligation to facilitate
the independent and effective functioning of the Commissioner. On paper at
least, these powers are of unprecedented strength and scope, and there seems
every reason to believe that they will be utilized, especially as the Commis-
sioner—Alvaro Gil-Robles of Spain was elected in 1999— and his staff become
settled in their work. '

The system for dealing with economic, social, and cultural rights has also
changed significantly. The substance of the 1961 European Social Charter was
substantially expanded by protocols in 1988, 1991, and 1995. In 1996 these
changes, and some others, were consolidated into a Revised Charter of Social
Rights, which entered into force in 1999. The net result was not only to expand
the rights covered but also to strengthen the supervisory system and open it
more fully to NGOs and so-called social partners such as workers’ organiza-
tions. Rather than judicial settlement, however, supervision is through a system
of reporting and collective complaints to an Independent Committee of Bx-
perts, which reports to the Council of Ministers for further action (see Harris
2000).

The Council of Europe system also includes a European Committee for
Equality Between Women and Men, a Human Rights Documentation Center,
and a Steering Committee for Human Rights (with three expert committees,
dealing with the further development of human rights norms, improving pro-
cedures, and promotion, education, and information, respectively). There are
also well-developed procedures for NGO participation.

The real strength of the Buropean regime lies in voluntary acceptance of the
regime by its participating states. The machinery of even the strongest interna~
tional regime primarily checks backsliding, applies pressure for further
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progress, provides authoritative interpretations in controversial cases, and
remedies occasional deviations (compare Chayes and Chayes 1995). These are
hardly negligible functions; they are precisely what is lacking in the global re-
gime. Strong international procedures, however, rest ultimately on national
commitment, which is both wide and deep in Europe. Strong procedures are
less a cause than a reflection of the regime’s strength,

A regime’s shape and strength, as I argued in §3, usually can be explained by
perceptions of interdependence, of benefits to be received (including burdens
avoided), and of the risks of turning over authority to an international agency.
The strong natimjal commitment of the European states to human rights
greatly increases the perceived value of the “moral” benefits that states can ex-
pect to achieve, suggesting that moral interdependence can occasionally rival
material interdependence in political force. Furthermore, relatively good na-
tional human rights records reduce the political risks of strong international
procedures. Th; European regime is also “safe,” because it operates within a
relatively homageneous and close sociocultural community, which greatly re-
duces both the éikeh'hood of radical differences in interpreting regime norms
and the risk of partisan abuse or manipulation of the regime. Perceived com-
munity also helps to increase the perception of moral interdependence.

Although voluntary compliance is the heart of the regime’s success, we
should not belittle either the strength or the significance of the European re-
gime’s enforcement measures. Not only is completely voluntary compliance a
utopian ideal, but the European case also suggests a process of mutual rein-
forcement between national commitment and international procedures. A
strong regime is;a device to increase the chances that states will enjoy the best
that they “deserve” in that issue area—that is, the best to which they will com-
mit themselves to aspire, and then struggle to achieve.

B. THE AMERICAS

The American Declaration of the Rights and Duties of Man (1948) presents a
list of human rights very similar to that of the Universal Declaration. The
American Convention on Human Rights (1969) recognizes personal, legal,
civil, and political rights, plus the right to property. The 1988 “Protocol of San
Salvador,” which deals with economic, social, and cultural rights, came into
force in 1999. As in the Buropean case, though, the procedures rather than the
norms are of most interest.!8

The Inter-American Court of Human Rights, established in 1979 and sitting
in San Jose, Costa Rica, may take binding enforcement action, although its ad-

18. Medina Quiroga (1988), although often dryﬁnd technical, is excellent on the Cold War era.

- Harris and Livingstone (1998) is probably the best single source today.
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judicatory jurisdiction is optional.!® The Court may also issue advisory opin-
ions requested by members of the Organization of American States (OAS). The
Court, however, has handled far fewer cases, with much less impact, than the
European Court, despite an apparently much greater potential caseload.

The procedural heart of the regime lies instead in the Inter-American Com-
mission of Human Rights. It is empowered to develop awareness of human
rights, make recommendations to governments, respond to inquiries of states,
prepare studies and reports, request information from and malke recommen- -
dations to governments, and conduct on-site investigations (with the consent
of the government). The Commission also may receive communications (com-
plaints) from individuals and groups concerning the practice of any member of
the OAS, whether a party tothe Convention or not.

An “autonomous entity” within the Organization of American States
(OAS), established twenty years before the Inter-American Court, the Com-
mission has vigorously exploited this autonomy, especially in the 1970s and
1980, in the face of strongly resistant states. Tt has adopted decisions and reso-
lutions arising from individual communications from more than twenty coun-
tries in the region, including the United States. Country Reports documenting
particularly serious human rights situations in more than a dozen countries
have been issued, usually to be followed up by renewed and intensified moni-
toring. The Commission has also adopted special resolutions on major re-
gional problems, such as states of siege.

The wide-ranging nonpartisan activism of the Commission can be attrib-
uted largely to the fact that its members serve in their personal capacity; it is
more a technical, quasi-judicial body than a political body. But how are we to
explain the fact that the American states, many of which have not been notably
solicitous toward human rights (especially during the Cold War), have allowed
the Commission to be so forceful and so active? A Jarge part of the explanation
lies in the dominant power of the United States.

"T'he literature on international economic regimes suggests that the power of
a hegemonic state typically is crucial to establishing (although not necessarily
to maintaining) strong, stable regimes (Keohane 1984). Although hegemonic
power had virtually nothing to do with the European regime, it has been cen-
tral to the genesis and operation of the Inter-American regime. The United

States, for whatever reasons, has often used its hegemonic power to support the
Inter-American regime, which has also been strongly supported by some of the
more democratic regimes of the region. '

Consensual commitment and hegemonic power are, to a certain extent,

19. By 2000, twenty states had accepted the Court’s jurisdiction. On the functioning of the
Court, see Davidson (1992) and Travieso (1996) and the relevant portions of Buergenthal and Shel-
ton (1995), Davidson (1997), and Harris and Livingstone (1998).
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fanctional equivalents for establishing state acceptance. Voluntary compliance
is, of course, the ideal, both for its own sake and because of the limited ability*
of even hegemonic power to overcome persistent national resistance. Coer-
cion, however, may produce a certain level of limited participation. Consider,
for example, the grudging participation of military dictatorships in Chile and
Argentina during the 1970s.

Nevertheless, the relative mix of coercion and consensus does influence the
nature and functioning of a regime. Coerced participation is sure to be marked
by constant and often effective national resistance, and regime procedures are
likely to be more adversarial. Hegemony may ensure a certain degree of inter-
national monitoring, but even a hegemon can impose only a limited range of
changes.

Democratization in the region over the past two decades has led to volun-
tary acceptance largely replacing external coercion. It has also created a much
more genuinely regional commitment to human rights. Nevertheless, only very
modest incremental growth has occurred in the regime. Consent has largely re-
placed coercion without any significant increases in regime strength.

Both the Court and the Commission have modestly increased their levels of
activity. New conventions, on torture (1985), disappearances (1994), violence
against women (1994), and disabled persons (1999, not yet entered into force),
have been adopted. The OAS General Assembly, the Inter-American system’s
principal pelitical organ, has become much more sympathetic to human rights
(in sharp contrast to its stance in the 1970, when it was often an active imped-
iment to the Commission). Democracy promotion activities have increased
dramatically. States have even adopted much less adversarial attitudes toward
the Commission. They have not, however, shown any enthusiasm for strength-
ening regional institutions (compare King-Hopkins 2000).

C. ABRICA, ASIA, AND THE MIDDLE EAST

In 1981 the Organization of African Unity (OAU) adopted The African Charter
on Human and Peoples’ Rights, drafted in Banjul, Gambia,?® There are some
interesting normative innovations in the African (Banjul) Charter, most no-
tably the addition of and emphasis on collective or “peoples’” rights (Art.
19-24), such as the rights to peace and development, and the particularly
prominent place the Charter gives individual duties (Art. 27—29). Typically,
however, the substantive guarantees are narrower or more subject.to state dis-
cretion than in other international human rights regimes.

20. Evansand Murray (2002) provide the first comprehensive scholarly evaluation of the oper-
ation of the African Charter system. Murray (2000) adopts a feminist perspective that leads to
some unusual but often interesting assessments. On the issue of the relationship between the
African Charter and national law and practice in the region, see Lindholt (1997).
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The Banjul Charter creates an African Commission on Human and Peoples’
Rights that may receive interstate complaints and individual communications.
The activities of the Commission, however, are severely hampered by woefully
inadequate administrative resources? and a requirement of complete confi-
dentiality until an investigation has been completed. Little of substance seems
to have emerged from its proceedings, although it has played a significant role
in fostering the development and improving the functioning of local and re-
gional human rights NGOs (Welch 1995; International Commission of Jurists
1996).

The regional organizational environment in Africa is extremely unpromis-
ing for any substantial strengthening of the regime. Previous efforts at regional
and even subregional cooperation in other issue areas have not been very suc-
cessful. The OAU is not only highly politicized but extremely deferential to
sovereignty. Although this is understandable, given the weak states and strong
subnational loyalties in most of black Africa, there is no reason to expect the
OAU to deviate from its standard practice in an area as sensitive as human
rights.

The prospects are no better when we took at national practice. During the
Cold War, the human rights record of the typical African country was about
average for the Third World, despite lurid and relatively overreported aberra-
tions such as occurred under the rule of Idi Amin and “Emperor” Bokassa.
Today, only the Middle East has a worse regional record. In the absence of
strong pressure by a regional hegemon, the national human rights record of the
typical African government suggests a high degree of aversion to international
monitoring. Purthermore, the low level of autonomous economic, social, and
political organization in most African states suggests that this situation is un-
likely to be changed soon through mass popular action.

Even the weak procedures of the African regime, though, are far more devel-
oped than those in Asia and the Middle East. In Asia there are neither regional
norms nor decision-making procedures.?? The Association of South East Asian
Nations (ASEAN) is perhaps the most promising subregional organization, but
even there deference to sovereignty is high and regional cooperation low (com-
pare Thio 1999).

The League of Arab States established a Permanent Arab Commission on
Human Rights in 1968, but it has been notably inactive, except for publicizing

22. On the broad issue of resource shortages, which are a serious problem in all international
human rights (with the possible but only partial exception of Europe), see Evatt (2000) and
Schmidt (2000).

22. The 1996 Asian Human Rights Charter is an interesting effort by Asian NGOs to forgeare-
gional document, but it clearly reflects NGO perspectives. See http://www.ahrchk.net/charter/
final_content.html. For a report on the most recent official discussions of a regional system, see
United Nations (1996).

I
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the human rights situation in the Israeli-occupied territories. Even the regional
normative efvironment is weak. The Arab Charter of Human Rights lan-
guished largaly ignored from its drafting in 1971 until it was finally adopted by
the Council \J:)f the League in 1994.2 There currently is no basis for even the
weakest of regional regimes, which is not surprising given the generally dismal
state of natio\fml human rights practices in the region.

: 5. Single-Issue Human Rights Regimes

A different type of “nested” human rights (sub)regime is represented by uni-
versal 1;iembérship organizations with a limited functional competence and by
less institution-bound single-issue regimes. Single-issue regimes establish a
place for themselves in the network of interdependence by restricting their ac-
tivifies to a limited range of issues—for example, workers’ or women’s rights—
to induce widespread participation in a single area of mutual interest.

Al WORKERS’ RIGHTS

he first international human rights regime of any sort was the functional re-
ime of the International Labor Organization (ILO),? established by the Treaty
of Versailles. Most of the regime’s substantive norms were developed after
“World War II, including important conventions on freedom of association, the
right to organize and bargain collectively, discrimination in employment,
' equality of remuneration, forced labor, migrant workers, workers’ representa-
tives, and basic aims and standards of social policy. Although developed au-
' tonomously, these rules supplement and extend parallel substantive norms of
:f the global regime.

Because regime norms are formulated in individual Conventions and Rec-
ommendations, which states adopt or not as they see fit, there is neither uni-
versality nor uniformity of coverage. Nevertheless, states are required to sub-
mit all Conventions and Recommendations to competent national
authorities to be considered for adoption, and they may be required to sub-

. mit reports on their practice even with respect to Conventions they have not

ratified.

23. For the text, see http://wwwi.umn.edu/humantts/instree/arabhrcharter.html. I can find no
evidence that it has had any appreciable effect. The Cairo Declaration on Human Rights in Islam
may also be of some normative interest. See http://wwwiumn.edu/humanrts/instree/cairodeclara
tion.html.

24, On the general regional situation, see Magnarella (1999), Dwyer (1991), and Strawson
(1997). See also Waltz (1995), which provides a careful and still largely accurate overview of the op-
portunities for and limits on human rights activism in the region.

25. The classic study of human rights in the ILO is Haas (1970). See also Wolf (1984) and Bar-
tolomei de la Cruz, Potobsky, and Swepston (1996).
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Periodic reports are required on compliance with ratified Conventions.?

The highly professional Committee of Experts on the Application of Conven-
tions and Recommendations reviews reports. Although it may only make “ob-
servations,” it does so with vigor and considerable impartiality, and Commit-
tee observations have often induced changes in national practice.

Much of the success of this reporting-monitoring system lies in the ILO’s
“tripartite” structure, in which workers’ and employers’ delegates from each
member state are voting members of the organization, along with government
representatives. Because “victims” are represented by national trade union
representatives, it is relatively difficult for states to cover up their failure to dis-
charge their obligations, especially if some national workers’ representatives -
adopt an internationalist perspective and question practices in countries where
labor has less freedom to organize and advocate.

The jssue of workers’ rights has also been important to the strength and suc-
cess of the ILO regime, providing considerable ideolo gical homogeneity across
a universal membership. During the Cold War, Western, Soviet bloc, and “so-
cialist” Third World regimes certainly had different interpretations of the
meaning of “freedom of association” and other relevant norms, but all faced
serious internal and ideological constraints on overt noncompliance.

In a reversal of the usual pattern, however, post-Cold War changes have not
been favorable for workers’ rights. Globalization and neo-liberal structural ad-
justment have not been kind to organized labor and its advocates. Purther-
more, the Cold War era’s warm ideological embrace of workers pretty much
across the mainstream of the political spectrum has turned tepid, and in some
cases downright chilly. '

To the extent that organizational structure and ideological appeal explain .

the success of the ILO’s functional human rights regime, the prospects for
other single-issue regimes seem dim. Direct voting representation for victims
has not been, and almost certainly will not be, replicated in other organizations
and only a handful of other human rights issues have near-universal ideologi-
cal appeal.

B. RACIAL DISCRIMINATION’

Racial discrimination, however, is one such issue.?” The 1965 International
Convention on the Elimination of All Forms of Racial Discrimination provides
a clear and powerful extension and elaboration of the global regime’s norms

26. There is a procedure for interstate complaints, but it is rarely used. Of more importance is
the special complaint procedure for freedom-of-association cases arising under Conventions 87
and 98, which works through national and international trade union complaints, reviewed by the
Governing Body’s Standing Committee on Freedom of Association.

27. See Alston and Fredman (2001), Banton (1996), and more briefly Banton (2000) on the
racial discrimination regime. .
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against racial discrimination, but its implementation provisions are fairly
weak. The Committee on the Elimination of Racial Discrimination (CERD), a
body of experts established under the Co avention, has very narrowly inter-
preted its powers to “make suggestions and general recommendations based
on the examination of the reports and information received from the States
Parties” (Art. 9[2]). The interstate complaint procedure has never been utilized
and fewer than two dozen individual communications have been considered.
Even the information-exchange elements of the reporting procedure are not
without flaws; the public examination of reports, although sometimes critical,
often is less penetrating than in the Human Rights Comimittee.

Much of the explanation of this weakness lies in the very different institu-
tional environments of the ILO and CERD. Most of the hundreds of ILO Con-
ventions and recommendations are technical instruments regulating working
conditions: for example, hours of work, minimum age, weekly rest and holi-
days with pay, seafarers’ identity documents, radiation protection, fishermen’s.
medical examinations, and exposure to benzene. Much of the work of the
Committee of Experts thus deals with relatively uncontroversial technical mat-
ters. In the course of this work, expectations of neutrality are established and
reconfirmed, so that when human rights issues are considered they are exam-
ined in a relatively depoliticized context as only one part of the work of an es-
sentially technical body of experts. In addition, the wide range and great num-
ber of ILO activities tie states into a web of interstate, transgovernmental, and
transnational relationships centered on the organization. CERD enjoys none of
these advantages.

GC. TORTURE
Another human rights issue with nearly universal appeal is torture. The 1984
Convention against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment contains a strong elaboration of norms against torture,
providing a good illustration of the contribution of additional treaties to the
progressive development of substantive international human rights law. “No
exceptional circumstances whatsoever, whether a state of war or threat of war,
internal political instability or any other public emergency, may be invoked as
a justification of torture” (Art. 2[2]). Orders from superiors are explicitly ex-
cluded as a defense. Special obligations are established for training law enforce-
ment personnél and reviewing interrogation regulations and methods. To re-
duce incentives for torture, statements obtained through torture must be made
inadmissible in all legal proceedings. The convention also requires that wher-
ever the alleged torture occurred, and whatever the nationality of the torturer
or victim, parties must either prosecute alleged torturers or extradite them to a
country that will.

A Committee against Torture receives and reviews periodic reports from
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states parties every four years. The Convention also contains optional provi-
sions that allow the Committee to receive communications analogous to those
permitted under the 1503 procedure, as well as interstate complaints and indi-
vidual communications.?

Although the Convention and the Committee stand at the core of the inter-
national regime against torture, other-actors are important participants. The
Special Rapporteur on Torture of the UN Commission on Human Rights has
played a prominent role, especially in the 1980s. We should also note the very
strong European regional regime against torture (Evans and Morgan 1998;
Morgan and Evans 1999), which has unprecedented on-site investigatory pow-
ers. The weaker 1985 Inter-American Convention to Prevent and Punish Tor-
ture is also of some note, especially in the context of the history of the region.

Ongoing promotional activities should also be noted. For example, the UN
Voluntary Fund for Victims of Torture, established in 1982, makes grants to
groups throughout the world, In 2000 and 2001, it disbursed about $7 million
to approximately 150 NGOs in 65 countries.

Finally, the NGO dimension is particularly significant in the area of torture
(as well as in women’s rights, considered immediately below).2? The campaigns
of Amnesty International contributed greatly to the creation of both the Con-
vention and the Special Rapporteur and have been extremely important in
continuing to publicize the issue, thus increasing the impact of the regime. Ina
very different vein, Copenhagen is the home of an international Rehabilitation
and Research Center for Torture Victims, a location that reflects the leading
role of Denmark in international action against torture. Similar centers oper-
ate in Canada, Norway, and other countries.

D. WOMEN’S RIGHTS

Women’s rights was until recently something of a stepchild in the field of
human rights.3° Although racial discrimination is considered in the UN Com-
mission on Human Rights and throughout the UN-centered regime, gender
discrimination was largely segregated in the UN Commission on the Status of
Women. In past two decades, though, there have been a substantial normative
and procedural changes in the women’s rights regime and the language of

28. On the Committee against Torture, see United Nations (1992), Bank (2000), and Burns
(2000).

29. For a good introduction to the role of NGOs in UN treaty bodies, see Bayefsky (2000: Part
1V) and especially Grant (2000).

30. Among the substantial literature on women’s human rights, see, for example, Askin and
Koenig (1999), Grimshaw, Holmes, and Lake (2001), Wallace (1997: chap. 2), and Cook (1994). On
the particularly important issue of national legal implementation, see Byrnes, Connors, and Bik
(1997), Adams and Byrnes (1999), and United Nations (2000).
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“women’s human rights”—as opposed to classic “women’s rights”—has en-
tered the mains&ream of discussions.?!

The Commission on the Status of Women, a subsidiary body of ECOSOC
established in 194y, has played a role in norm creation very similar to that
played by the Commission on Human Rights, having drafted a variety of spe-
cialized treaties, such as the 1952 Convention on the Political Rights of Women,
as well as the major general treaty in this area, the 1979 Convention on the
Elimination of All Forms of Discrimination against Women. The Commission
has also undertaken various promotional activities and studied individual
communications b:}'etween 1984 and 2000.

The Optional Protocol to the Convention, which entered into force at the
end of 2000, has mgved the consideration of communications to the Commit-
tee on the Elilnination of Discrimination against Women (CEDAW). CEDAW,
which meets dnnually, has examined reports of states parties since its inception
in1982 (see Shl‘ale\;pji)oo). It now has an array of powers roughly comparable to
that of the H\l;ll’lan} Rights Committee. Although the symbolism of this change
was very important to a number of activists, it is much too early to say whether
it will have rmi.‘ch impact on the functioning of the regime.3?

The Strengthening of the women’s rights regime can be traced primarily to -

the changing .international awareness of women’s issues centered around the
desigrfation of 1975 as International Women’s Year and the associated World
Conference in Mexico City. In conjunction with political and “consciousness-
raising” activities of national women’s movements, a major international con-
stituency for W('i)_men’s rights was created; a growing set of regime makers and
take: emerged,'g:,while potential breakers were deterred from active opposition
either| by domestic ideological stands or by the emerging international norma-
tive ¢ sensus.,‘i[‘o]lowmp conferences in Nairobi in 1985 and Beijing in 1995
have hé]ped to solidify and deepen this international consensus. They have also
provided striking illustrations of the important role of NGOs, and their dra-
matic pl‘f)lifer:’ation, especially in the non-Western world.
F

E. CHIL R}IEN

Children are perhaps the only group with more universal appeal than victims
of racial ol gender discrimination and torture.33 Nonetheless, the speed with

31 Fora
(2001).

32. For a tHoughtful assessment of the opportunities and constraints facing the Committee, see
Bustelo (2000)

33. Alston,fParker, and Seymour (1992), Asquith and Hill (1994), Wallace (1997: chap. 5), Van
B‘euren (1?98), ottrell (2000), and Detrick (2000) provide good general overviews of the children’s
rights regime. Jfor a more philosophical approach, see Freeman (1997). On the Convention on the

eful discussion of these linguistic issues and some of their implications, see Peach
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which the 1989 Convention on the Rights of the Child came into force was
stunning: it took less than a year to obtain the twenty required parties (in con-
trast to two and a half years for the Convention against Torture) and barely
more than two years to reach 100 parties. In May 2002 it had 191 parties, by far
the most of any international human rights treaties.

The Committee on the Rights of the Child is structured and functions much
Jike other treaty-based supervisory committees (Lansdown, 2000; Karp, 2000).
It does not have the power to receive individual communications. :

F. GENOCIDE

The 1948 Convention on the Prevention and Punishment of the Crime of
Genocide was a central part of the first wave of post-World War II interna-
tional human rights action.3 It was the most direct international response to
the Holocaust, which played a decisive role in moving human rights onto in-
ternational agendas. In the ensuing decades, however, the genocide regime re-
mained purely declaratory and of little or no practical effect.

The Genocide Convention envisions enforcement solely through national
and international courts; it establishes no supervisory machinery. The UN
Commission on Human Rights and its Sub-Commission, which might have
had the authority to explore issues of genocide, were notably silent on this im-
portant class of violations. In fact, genocide until very recently has been treated
largely outside the framework of international human rights law and institu-
tions.3

One of the major changes in the post-Cold War politics of international
human rights has been the development of a practice of multilateral armed in-
tervention against genocide (see Chapter 14). At the same time, and through
closely related political processes, a system of individual criminal responsibility
has been established through ad hoc tribunals for Rwanda and the former Yu-
goslavia and the creation of the International Criminal Court. '

The interesting, although very odd, result has been the development of a re-
gime with real powers of international judicial punishment and even the capac-
ity to intervene with military force. Yet the regime still Jacks a clear institutional
focus or any multilateral supervisory mechanism. Furthermore, international

Rights of the Child in particular, see Detrick, Doek, and Cantwell (1992) and LeBlanc (1995). The
important issue of integrating international standards with traditional values and practices, which
provides an interesting context for exploring some of the issues we considered in Part I1, is consid~
ered in Alston and Gilmour-Walsh (1996) and Douglas and Sebba (1998).

34. The standard international legal discussion is now Schabas (2000). On the rather tortured
relationship of the United States to the Genocide Convention, see LeBlanc (1991) and Ronayne
(2001).

35. During the Cold War in particular it was much more likely to have been addressed in the
context of international humanitarian law or even the law of war. On the relationship between
human rights and humanitarian law, see Provost (2002) and Meron (2000).
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efforts remain largely focused on punishing violators rather than on the pro-
motional and preventive activities characteristic of most other international
human rights regimes.

G. MINORITIES
The final international human rights regime I want to consider here is the
emerging one on minority rights.3¢ Although racial discrimination has been a
central internatjonal human rights concern at least since the 196 os—the racial
discrimination convention was adopted even before the Covenants—discrimi-
nation against other minérities was largely ignored until well into the 1980s. In
1992, however, the UN General Assembly adopted the Declaration on the
Rights of Perso hs belonging to National, or Ethnic, Religious and Linguistic
Minorities. Th¢ Working Group on Minorities and Indigenous Peoples of the
UN Sub~Com(nission has done important promotional work in recent years.
The most interesting work, however, is being done in Europe, where the
issue of minotity rights first received significant multilateral attention (during
the interwar ﬁgriod) and where the aftermath of the breakups of Yugoslavia
and the Soviet{Union have given the issue immense topic significance (Jackson
Preece 1998). %oth the Council of Burope and the Organization for Security
and Cooperation in Burope have active and innovative promotional programs
that involve wJ)rki_ng with both states and civil society at local, national, and re-
gional levels (S‘T Cumper and Wheatley 1999).

6. The:!;Evolution of Human Rights Regimes

‘What, if anything, can f}we say in general about the nature, creation, and evolu-
tion of international human rights regimes? Table 8.1 presents a summary
overview of the régimes discussed in this chapter, viewed at several intervals
since 1945. The most striking pattern is the near-complete absence of interna-
tional human rights regimes in 1945, in contrast to the presence of several in all
the later periods. We can also note the gradual strengthening of most interna-
tional human rights regimes over the last thirty years. Even today, though, pro-
motional regimes remain the rule. .

Once states acc/pt norms stronger than nonbinding guidelines, declaratory

36. The literature jon minority rights has exploded in recent years. Perhaps the best places to
start are Jackson Preece (1998), which despite its focus on Europe has wide general applicability,
Wallace (1997: chap. 3), and Alfredsson and Ferrer (1999). Claude (1955) still merits consideration,
despite being obviously dated. Among other sources, I would single out Phillips and Rosas (1995),
Henrard (2000), Rehman (2000), and Skurbaty (2000). In large part as a result of the work and in-
fluence of Will Kymlicka, an excellent theoretical literature, with direct practical application, is
available. See especially Kymlicka (1995) and Kymlicka and Norman (2000). The issue of group
human rights for mir;xorities is addressed in §12.5.

3
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regimes readily evolve into promotional regimes. If the regime’s norms are 1m—
portant or appealing enough for states to commit themselves tf) them, then ‘1t is
difficult to argue against promoting their further spread and 1mpleme.ntat10n.
The move to implementation or enforcement, however, involves a major qual-
jtative jump that most states resist, with considerable vigor when necessary,
and usually with success.’” .

Regime evolution may be gradual and largely incremental mtl}ln declara-
tory and promotional regimes (and perhaps within implemen‘.catlon.an(‘i en-
forcement regimes as well), but there seems to bea profognd‘mscontl.nuxty in
the emergence of implementation and enforcement activities. Promotlo.nal re-
gimes require a relatively low level of commitment. The move to an xfnple-
mentation or enforcement regime requires a major qualitative increase in the
commitment of states that rarely is forthcoming. Most of the growth in inter-
national human rights regimes has therefore been “easy” growth that does r‘xot
naturally lead to further expansion. This would seem to explain th'e mere.:ly in-
cremental growth of almost all international human rights regimes in the
post—Cold War era, despite the substantially improved international human
rights climate. o

We have already considered some of the central factors that explal.n this pat-
tern of limited growth, emphasizing both awareness and power, whlcl} usua']l‘y
are created or mobilized by conceptual changes in response to domestic politi-

cal action (e.g., women’s rights) ox international moral shock (e.g., the global

regime or torture). By galvanizing support for the creation or growth of a re-
gime and delegitimizing opposition, human rights advocates may make moral
interdependence more difficult for states to resist. National commitment, cul-
tural commuhity, and hegemony are of significant importance in the processes
of change.

National commitment is the single most important contributor to a strong -

regime; it usually is the source of the often mentioned “political will” that un-
derlies strong regimes. If a state has a good human rights record, then ncft'only
will a strong regime appear relatively unthreatening but also the additional
support it provides for national efforts is likely to be welc‘or'ned. The European
regime’s unprecedented strength provides the most striking example of the
power of national commitment. .

The importance of cultural community is suggested by the fact that jche only
enforcement regimes are regional. In the absence of sociocultu.r'al and xdeo%o g-
ical consensus, strong procedures are likely to appear too subject to partisan
use or abuse to be accepted even by states with good records and strong na-

37. For an interesting recent attempt to theorize the national adoption ?f international hukkmai
rights norms, based on carefully designed and executed case studies, see Risse, Ropp, and Sikkin

(1999)-

. O
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tional commitments.3® For example, opponents of stronger procedures in the
global human rights regime and in single-issue regimes include major coun-
tries from all regions with good, mediocre, and poor national human rights
records alike. The broad membership of all but the regional regimes undercuts
the relative homogeneity that seems almost necessary for movement beyond a
promotional regime.

Finally, we must stress the importance of dominant power and hegemony,
which should be kept analytically distinct. Beyond mere dominant power,
hegemonic leadership requires substantial ideological resources, a crucial ele-
ment in the acceptance of, or at least acquiescence in, the authority of the hege-
mon. The effective exercise of even hegemonic power usually requires not
merely dominating material and organizational resources, but also an ideolog-
ical justification sufficiently powerful to win at least acquiescence from non-
hegemonic powers.

Leaders require followers; regime makers need takers. The reasons for tak-
ing a regime may be largely accidental or external to the issue, but sometimes

- the reasons for taking a regime are connected with the ideological hegemony of

the proposed project.? The seemingly inescapable normative appeal of human
rights over the past half century, even during the ideological rivalry of the Cold
War, thus is an important element in the rise of international human rights re-
gimes. Power, in the sense that the term traditionally has had in the study of in-
ternational politics, still is important, but true hegemony often is based on ide-
ological “power” as well. We might even argue that the ideological hegemony
of human rights is more important than dominant material power.

A hegemonic idea such as human rights may actually draw power to itself;
power may coalesce around, rather than create, hegemonic ideas, such as
human rights and the regimes that emerge from them. For example, the over-
riding ideological appeal of the idea of workers’ rights has been crucial to the
success of the ILO. In Burope, the “hegemonic” power behind the very strong

- Buropean regime came not from any single dominant state but from a coali-

tion built around the ideological dominance of the idea of human rights, The
ideological hegemony of human rights is essential to explaining the creation of
an African human rights regime in the face of the OAU’s notorious respect for

- even the tiniest trappings of sovereignty. The emergence of the global human

rights regime cannot be understood without taking account of this impulse,
discussed earlier in terms of perceived moral interdependence.

38. The United States presents an exaggerated version of such fears, most strikingly in the U.S.
Senate’s extended resistance to, for example, the Genocide Convention and the International
Covenant on Civil and Political Rights, with which U.S. law and practice already conformed in al-
most all particulars. These fears, in a less extreme form, are common and widespread.

39. Ruggie’s (1982) account of “embedded liberalism” and the importance of the ideology of
the welfare state in the creation of postwar economic regimes might be read in this way.

153



154

Human Rights and International Action

Hegemonic power, however, does ultimately require material power, and
even hegemonic ideas have a limited ability to attract such power. Hegemonic
ideas can be expected to facilitate states accepting relatively weak regimes, but
beyond promotional activities (that is, once significant sacrifices of sovereignty
are required) something more is needed. In other words, hegemony too points
to the pattern of limited growth noted eatlier.

The evolution toward strong promotional procedures can be expected to
continue, but we should expect states to resist, usually successfully, efforts to
cross over to implementation and enforcement. ‘We have little reason to expect
that the 2010 column of Table 8.1 will show many significant changes from
2000.40 We must not forget, though, how far we have come since 1945.

40. Over the coming decade, 1 would expect only the development of weak declaratory re-
gimes for the rights of indigenous peoples (see §12.7) and of the disabled (see Degener and Kc?s.ter~
Dreese [1995] and Wallace [1997: chap. 6]). In the dozen years between the first and second ed}nons
of this book, the only significant changes were (a) in the genocide regime, which was sufficiently
weak and moribund that I did not even include it in the table, and (b) the creation of a weak de-
claratory minority rights regime.

9/ Human Rights and Foreign Policy

In addition to the activities in the multilateral forums discussed in Chapter 8,
human rights have become increasingly important in the bilateral policies of
many states. Few states, however, make more than occasional, modest
sacrifices of other foreign policy interests in the name of human rights. In this
chapter I try to draw attention to both the reality and the limits of states’
concern with international human rights.

1. Human Rights: A Legitimate Concern of Foreign Policy?

I want to begin, however, with debates over incorporating human rights con-
cerns into national foreign policies. As John Vincent put it at the outset of For-
eign Policy and Human Rights, “there is no obvious connection between human
rights and foreign policy” (1986: 1). In fact, there are at least three standard ar-
guments against making the connection.

The realist rejects a concern for international human rights because foreign
policy ought to be about the national interest defined in terms of power. The
statist (or legalist) considers an active concern for the human rights practices
of other states inconsistent with the fundamental principle of state sovereignty.
The relativist (or pluralist) views international human rights policies as moral
imperialism.

These arguments point to problems in overemphasizing human rights in
foreign policy. They do not, however, establish that the human rights practices
of other states are or ought to be an illegitimate concern of foreign policy.

A. THE REALIST ARGUMENT

Realists see international politics as a struggle between self-aggrandizing states
in an environment of anarchy. Faced with a world of (potential or real) ene-
mies and ho government to turn to for protection, a concern for power must
override just about everything else. To act in any other way—for example, to
pursue justice or act out of compassion—would leave one’s state open to, even
invite, attack. Foreign policy, to use Hans Morgenthau’s famous formulation, is




