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1. Introduction

Dear colleagues and friends, ladies and gentlemen, it is an extraordinary honour
and pleasure for me being at the prestigious Instirute of the Academia of Bologna.'
This paper shall demonstrate the scientific interests of an incoming external mem-
ber of the prestigious Bologna Institute. They relate to civil procedure, especially to
comparative procedural law and to its current developments triggered by European
integration, by globalisation and by information technologies. In this regard, it must

* Lecture at the Accademia delle Scienze dell'Istituto di Bologna, 25 November 2017, [ would like
to thank Felix Kocchel, Martina Mantovani, Pictro Ortolani, David Schwarz and Laura Rende Schmidt
for their valuable assistance. The usual disclaimer applies.

' E un grandissimo piacere ¢ un privilegio per me avere la possibilich di parlarvi oggi. Sono molto
grato di essere stato nominato Accademico cortispondente non residente dell'imporrante Accademia delle
Scienze dell'Istituto di Bologna. Questa nomina & non solo un grande anore ma anche un forre incentivo
a promuovere il dialogo scientifico ¢ la cooperazione con gli stimati colleghi dell’Universiea di Bologna.

Signor Presidente, stimati colleghi, Bologna & un pasto molto speciale per ogni scienziato perché rap-
presenta la culla dell'universitd in Europa ¢ nel mondo. LAccademia delle Scienze ¢ nou per essete un luo-
go di aggregazione, di scambio scientifico ¢ di cooperazione interdisciplinare. Essere accolto nella Vostra
prestigiosa cerchia mi rende molto felice. Lo considero un momento molto importante nella mia carricra.

Sono convinto che la giurisprudenza, soprattuto quella Italiana, abbia tanto da contribuire al di-
scorso interdisciplinare ¢ internazionale, Pit di ogni altra scienza morale la giurisprudenza ha bisogno
del confronto con altre discipline, come le scienze politiche, la psicologia ¢ 'economia, per otenere
fisultati validi, comunicabili al mondo scientifico ¢ alla socictd. Vi chiedo perdono, cari colleghi, s non
continuerd parlarvi nella vostra bellissima lingua, madrelingua della giurisprudenza occidentale, che
purtroppo ancora non so parlare, ma presenterd in inglese.
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be recalled that procedural law belongs to the most internar
of disciplines within legal science. The development of Proce:ional and COMpary:
states of the 19" and 20™ centuries was supported by imemat.ural Jaw i ghe na[?vt
scientists. These academic exchanges started in the 19% cen:onal Xchange amO:n
states were established.? After the catastrophe of World War I tl:y ‘,vhen the ngy; :
1920s when the great ltalian proceduralists, Chiovenda, Cala;,n 3, “."ensiﬁc
were in close contacts with their fellow colleagues in Europe a::{] Lm-and Carnelyy;
After WW 11, it was again the Iralian Association of Procedu a]mn Americs
up the mantle to reanimate international scientific interchan er HL‘W.which took
the “Institut international de droit processuel civil” was foundegd e B°I°8"1.
on the initiative of professors Redenti and Carnelutti. The undelr? Pccember 1955
not only to promote scientific interchange bur also to endorse the i(};ng SORCEP wy
to learn from the misuses of justice systems during the periods of Iija o'fjumce a
.cism.‘ In the 1970s, after a World Congress in Gent, the Institute o oatdls
into the International Association of Procedural Law; Mauro Ca :;’[35 l_fansfonmd
president; he was succeeded by Marcel Storme and our colleague 5: p fc_tn became its
Car}p\)li was the [APIL president from 2008-2009. rlead Fedet
e ety g
European, International and Regul P 6 o o - In“'lmtc -
e Na Pk Tt egu a'tory rocedural Law.® Since its establishment,
e v Asson-stlfutc has been in close cooperation and partnership with the
taly? Agangt i cblatlon of Prochlu.ral Law and with my colleagues and friends in
Inst);.mte ” tsh t Als dackgr(?und, this is a special moment for me to speak within the
e l:u(:s :r:}?: ér:s?gﬁzf:il:uv:?::e not.onl)lr ;hc ﬁrs:t university in the world
The togie of s paper.. BiblicHl ternational de droit pr?cessucl »
strate one of the rec p P}1 . ublic Hearings in Court Proceedings — shall demon-
procedal law: The [C:rf : elds of the Luxembourg Instituce which is comparative
e Ofproccdu;a] [ I)plc is not only about an overarching and constitutional prini-
aw but shall also demonstrate how procedural law is influenced by

n
d in the

* B. Hess, Carl _
Gegenwars, in C. Baﬁ-;{l:’z;:{frm‘” - Zivilprozessrecht in Europa: vom 19. Ja rhundert bis indie
Hcic‘ld[;c,g_ 2013, p. g b nke, U. Mager (cds.), Heidelberger Thesen zu Recht und Ge rechrightit

> Carpi, M, o
Starme, F. Carpi (f‘;:;olnc‘fpdkm et lhistoire de [Association Internationale de Droit Judicaire, it M.
¢ F Carpi, Masro &P;:’;;':' Mauro Cappellerti (1927-2004), The Hague, 2005, pp- 37,38 et 04
s M. Storme, Zu Be w0y CIL, P. 37,39 ””q.
v such bei Gis
Geb::m;ag‘ :ﬁnchcn, 2015, p. é’] ;;:5::‘;'” des Prozessrechts, in Festschrift fiir Peter Cotrwald zum 70
. Hess, Ein ;o
Prozessrecht in L“’“’"b::;“ingz;g hz’;)“f;b(l;)zmt Siir Internationales, Europdisches und R,g,,[,,m,,}([m
* Since 2014, the M| 3 p. 220
e MPI and the IAPL have organized three Summer Schools for young proccdurll‘

ists {post-docs) and publ;
published the papers as well as the debates, see: L. Cadier, B. Hess, M. Requefo

Isidro (eds ), Proced;
-h ural S
“Jence i the Crossroads of Different Generations, Baden-Baden, 2015; L- C‘ji"‘
Baden

B. Hess, M thud B
Ba : "equejo Lidro (eds.), 4
den, 2017; a third volume is Boingfﬁt:(:::)z h[;a:;d;‘;‘}; Law - The Pluralism of Meshods,
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ical and socna! change. Thcs: developments entail thag existing |
ons must be interpreted as “living instruments” in order to adg egal texts and
nd challenges of our present times.* apt them to the

(cchn
[[adl ti
needs 2

)1. The concept of a public hearing

1. Historical roots

Since antiquity; justice has been rendered in public spaces. First, in the agora in the G
cities, then in the medieval ages at the kings court in an open session. In the mi dfﬂ reck
it took place in the market places and moved later to the so called “Palais de Justiccf':;g“
Giving justice in front of the public does not mean that all parts of the roc. ;
re open to the public. Judges’ deliberations are usually not disclosed ** ar;d dc:uci
not have access to documents presented to the court." However, a hearin,
place in front of the open court and judgments are pronounécd bcfoé
audience. As a consequence, the principle of orality applies in a hearing;
acts must be spoken aloud by the parties; the lawyers and the court and
the judgment must be pronounced orally. Sometimes, the judgment is published and
accessible to the public.’? In the 16% century, the old concept of the public hearing
became linked to the idea of a visible and open building which housed the court.
Courts became visible institutions in cities."® In the 19" century, court buildings
were amongst the most prominent public buildings. This can be demonstrated by
ings in several capitals, not only in Europe, but through-
ple is the Iralian Corte di Cassazione in Rome, a
fa powerful, but visible and accessible justice. In
y created Reichsgericht was situated in a large and

ingsa
parties do
does take
the public
proccdural

many impressive court build
out the world. A prominent exam
building which expresses the ideas o
the German Reich of 1871, the newl

8 C. Chainais, Open Justice and the Principle of Public Access w0 Hearings in the Age of Information
Technolagy, in B. Hess, A. Koprivica (eds.), Open Justice - the role of courts in a democratic society {on file
with the author; to be published in 2019).

5 U.Wesel, Geschichte des Rechts in Europa, Mitnchen, 2014, p. 124 et seqs P. Oesterman, Wege zur
Rechisgeschichte: Gerichtsbarkeit und Verfahren, Suugart, 2015, p. 17; M.T. Fagen. Der Kampf um die
Gerichtsifffentlichkeit, Berlin, 1974; J. Resnik, D.E. Curtis, Representing Justice: Tnvention, Controversh
and Rights in City-Stases and Democratic Courtrooms, New Haven, 2011, p. 18 &1 5¢4.

"9 Example: scctions 192 er seq. of the German Act on the Organization

Gerichusverfassungsgeserz (GVG).

U Section 299 (1) of the German
wo constellations: According to para (1), the parties’ access 10 the files seet .
the access of third parties depends on the discretion of the court and requires 2 legiti
section 299(2) of the German Code of Civil Procedure). . e

" The public hearing s closely connected to the procedural principles of the onn]:del\ii::;::
mediacy of the proceedings, W. Zimmermann, in Miinchener Kommentar zur ZPO, 5" ¢ ’
2017, Sec. 169 GVG, para 2.

1 Y, Resnik, D.E. Curtis, Representing Justice,

of the Judiciary

rovision clearly distinguishes
15 to be unlimited whereas

Code of Civil Procedure. This p
mare interest (cf.

cit., p- 134 ¢t seq-



132 Public hearings in court proceedings

prestigious building in Leipzig — the Reichsgericht building was (after the Reichagy

itself) the most important public building erected before the First World Wars

2. Legal texts

I L i

a:dth; ;:::SC-Of ;!;c 19 "lfcntur).', the principle of public hearing appeared in normatw

e consi un.on . texes. B A tyPth example of a legal text is section 169 of the German
nstitution Act (Gerichtsverfassungsgesetz, GVG). This provision states:

The hearing before the adjudicati 3 ;
ments and rulings, shalcf ECJ::;)‘;:_IHE court, including the pronouncement of judg:

This provsi
o apzﬁéﬁd::sa} part of the Act on the Organization of the Judiciary. Officially, dhisws
appears as 2 mere ¢, cd‘::‘me[-' 'but a formal act of legislation. At first sight, its wording
which shall have ph ;! provision. The text addresses the public at large (not the parties
(1871-1918) the E, YSI_ accmf to the courtroom.' However, during the German Reich
dncsafiheid ;‘“‘f’"_of this starute went much further as it guaranteed the indepc
federal PadiamenT;R:-I:mn nal courts vis  vis the administration and the government” T
it. Functionally, jr l d 2g) had' enacted this act and only the Parliament could
Today, the ; rigr("v; ed for an institutional guarantee at a quasi-constitution evel.”
of the most midm-c,l,P ¢ OF-a.PubHc hearing is found at the constitutional fevel.” One
Rights reads as followgmvmons’ article 47 (2) of the EU Charter of Fundamen

n inde

Everyone is enci )
entitled to a fair and public hearing within a reasonable cime by a
ve UK

pendent and ial tri
possbily or;:'ipaf tial 'mbunzl previously established by law. Everyone shallba
ng advised, defended and represented.®

14
This ambition
was clear] :
Nr. .l;l A, 18.3,1885, pli3; d;‘P'&tdm the contemporary literature, f, Centralblatt dc,-BamfrmlW"P
9 Afier the French Rc'm!z[_cr. Das Reicksuagsgebiiude in Leipzig, 2008, p. 3, 19 & 54: i
in 2019) L Procedings, Chain the Law of 16 and 24 August 1790 guaranteed the poblic &)
S e with e o ohainais, in B, Hess, A Koprivica (eds), Open Justce (10 %P

17 n 169 GVG dom 3 :
Consu‘:I:,-c o thitu:;‘:;?’llgﬁ 10 the individual a (subjecive) right to get 453 0 thes e

Htation of 1848 (1 wis nmr?l did not protect human rights. Art. 178 of the fiberal G
4 .
nacted) guaranteed cxplicitly the public hearing: 7 67-7@"

" Schubery. ;
Hm;“.“’ ; 'D"dﬂmd;, G
mm"‘:n'hﬂm ot thelegal naype fff:;”r fasitng (1869-1877), Frankfure am Main, 1981 P
Zm Grundigy, d:" 2 procedura) prip , © guarantee of the public hearing is still unscrtled tod3f tznd i
Wimo-,whmk D(_)E‘Wbtlyé(” i wa’ e, bue does not amount to a constitutional g".“.‘mcc_ of.S PM
" The presen g 2 R Fhi inR. Geimer, RA. Schiitze, T. Gasber (cds), B
 public huring but (;fm"’ COnstitution dg”.f fiir Daphne-Ariane Simotta, Wien, 201 2,p! 1 }:: f;_qg‘bl o
. 13 11, . n . o 5 '
f"ﬁagc_ An. 203 a:;'gr];l:: ':;dcd”“‘d from IE: ?m.un an explicit provision 5""’;‘:5'(," e
- Cit., Sec, CIman constiturjo, ""moc.rauc principle, Art. 20 (1) i ”
er of Fundamcrllg:;m % m; W. Zimmermann, in Minchener 20

Ri . ;
ghts entereq into force according to arricle 603) of the ¥
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An even more developed provision is found in article 6 (1) of the European
Convention on Human Rights of 1948 which states:

In the determination of his civil rights and obligations [...], everyonc is entitled o a fair
¢ hearing within a reasonable time by an independent and impartial tribunal
hall be pronounced publicly but the press and public
f the trial in the interest of morals, public order or
where the interest of tribunals or the protection
the extend strictly necessary in the opinion of
uld prejudice the interests of justice.

and publi
established by law. (2) Judgment s
may be excluded from all or parts o
national security in a democratic society,
of the private lifc of party so require, or to
the court in special circumstances where publicity wo

developments: They provide for subjective rights
hich are entitled to a fair and public hearing™
Of course, additional objectives back these procedural guarantees: They shall avoid
a “hidden justice” given without sufficient independence and impartiality of the
Court.? 'The public hearing shall guarantee the independence of the judiciary. A
transparent and open process avoids manipulations of and by judges.® On the other
hand, the constitutional guarantees also provide for a control of the justice system by
unless there

civil society: Everyone is entitled to go to court and to attend a hearing,
M Ag a result, parties are not pcrmiucd {0 renounce

. . 25
guarantee also entitles the public at large.
i g 3
f private disputes is arbitration.

These legal texts contain interesting
of the parties of the proceedings, w

are exceptional circumstances.
o . : ; :
their right” to a public hearing as this
The best way to evade public scrutiny 0

Treaty in 2009. According to its article 51, the Charter appli
EU-law, ECJ, 26.2.2013.

acting or the Member Scates implement
EU:C:2013:105. . "
2 There is, of course a certain contradiction in the right o the public hearing ’;;d: 1 Bulgari,
prefer not to litigate their case fully exposed to the public, - 2013, 1y
4?908/05. ECLI: CE: ECHR: 2013: 04I6JUD004090805 paras 67-69 concermin
of 2 decision on national sccurity ds
grounds. L. o Ol the
2 According to the English philosopher Jeremy Bentham, the P“"C‘Plf "f]:ju}’ﬁh:;;)y;};ﬂ;:‘ :h:'anfﬂﬂk
accountability of judges, assist the manifestation of truth and odua;:l }:‘)P/;bmbaly i ,},,Mmmmmaf
asq.

role for citizens, CF, J. Resniik, The Demacracy in Co rts: Jeremty Benthar,
i L CE )L ) 6y in LOUT: 4 2013}
Process i the Tiventy-first Century, in Inmﬂﬁd}aﬁﬂﬂfyﬁ”‘m"l of Lo and Jusie 19 ( E()ZLI: CE: ECHR:

N CF ECUHR, 12.9.2001, 33071196, Malhous ! Ceech Republi P22 %

2001: 0712JUD003307196 ECHR:1983:1208
N BCHR, 8.12.1983, Preto and others  haby i 20 ECLICEECHRIH 200
UD000798477.
D ECtHR, Schuler-Zgrageen | Swiss 24-06.1993: 14518/89. EC e
ki UD00145188g para 58: “The Court reiterates th blic dm?“:d‘} neil
ttes a fundamental principle enshrined in paragraph 1 of Article G- Adm.l.‘l!] ~¥}'mm,mgl)v or tacitly,
the spirit of this provision prevents a person from waiving of his own free will, e
¢ entitlement to have his casc heard in public, but anY such waiver mus:m g0
:}mn“ and must not run counter fo any important public interest (“c'A no. 171-A
Eét""“ﬂﬂ and Sturesson v. Sweden judgment of 21 February 1990, Series A2
H: CE: ECHR: 1990: 0221JUD001 185585 . ECHHR 2461993 appl. No-
Swiss Federal Tribunal, 10.2.2010, DFT 4A_612_200%: b 51889,
14518189, Schuder.Zgnaggen Suitzeriand, CE: ECHR: 1993 0624JUD0

es whenever the organs of the Union are
case C-617110, Akerberg Franson.

LI: CE: ECHR: 1993
urt hearings const™

p- 20, para-
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Finally. the constitutional guarantees do not provide for unlimited tights, They

provide for principles to be balanced against other constitutional Principls

necd of protection.”” In this respect, the wording of article 6 (2) of the Ey .
Convention on Human Rights is explicit: This paragraph requires that the funds.
mental guarantee must be balanced against other competing rights and interesy,
especially the protection of the privacy of the parties (and of withesses) and e
protection of trade secrets and juveniles.™ However, the fundamenal BUuarintees do
not provide for an open-ended balancing process: they clearly state thatan openand
public hearing is the rule and that the limitations are exceptional and must sene

distinctive objective. Finally, any limitation of the principle of ic heani
g principle of the public h
must be proportional.” P =%

HI. Modern developments

1. Looking at courts: institutional authority vs. the provision of services

Throughout the 20* century, courts acted according to the paradigm of the 19* en-

;uDr: TPehpUblidw of the hearing was understood in a way that the opening of the
of:}: i Co.un":?m o the public® was sufficient for guaranteeing the publiciy
i c procro::;filng!.- H.O\\,'cvcr, full transparency of civil processes was never assured:
outsiclijc © mm g‘;“P‘C'a'f{{ are not casy to understand for someone coming from
SRS B te e ;;oun.-‘ As th hcaring is USUA”)’ (Comprchcnsjvcly) prcpan‘d by
tion of thf :;)od[ ¢ proceedings, transparent oral pleadings (with a full cxphnf-
Germany, Lo © not usually take place any longer. In some jurisdictions, s 1R

Y. fawyers and the court largely refer 1o the files in the hearing and do mt

repeat or read the motion contained in the files.™ As a result, the publicity of the
-_—

" R Alexy, Theori
Unitd Kingdom, 36333190 porindrechtc, 7 ed., 2015, p. 78 ez, seg ECHR, 2442001, BaB]

ECHR, 14.10 7 °E: ECHR:
2001: 6424]UD0034 + 14.10.2000, Riepan 1 Austria, 3511597, para 34, CE:
(Rucpors Augria) 33797 (B w. P/ United Kingdom); CE: ECHR: 2000: 1114JUD003SHSY’

L4 .
The pPettinene BUaranrecs y

(P'O:mion of the freedom of exp pelrthe ECHR are article 8 (protection of family life) and anticke 10

ression).

7 Cf O EGHR, > ;
0434Juom3653797‘p.:{;'523m: BuP 1 United Kingdom, 36337197 CE: ECHR: 00V
D00181609) :;‘,“f& 26.09.1995, Dinnet/ France. 18160/91, ECLI: CE: ECHIE
od 2:313. anticle 6 ECHR_ p'af: Fye K. Gaede, in Minchener Kommentar zur Slmﬁ”””“"’d”“‘g'

One should )
the average vigron

bea
are
‘““"“-utd camner. Qthey v;

Om:::‘:,::,:jmm“.] application of the principle is much more basic: me:
) sitars co 'R Betting 2 warm sear in winter or to sleep peacefully in2 o

. Unal the 19905, ehis !nd"{’t‘ N to be “entertained” by the proceedings.

tinc. tional conceps was pog fundamentally challenged by the Jegal do<-

w
Acritic of this ungyr;
Ju_t Vinfabrem, 3. lu.msﬁﬂorysilualion Was prominently forwarded by N. Luhmann. Legitimatis®

-+ Berlin, |
a"“l'l\crl'n:ml'i. in Mg s P-124 & seq.

nelmer K
emmentar zur ZPO, Giv., section 169 GVG, para |.

A
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ost much of its practical importance.* However, the situation is differ-
< where the principle of orality and the idea of pleading still dominates
f the hearing as in England* or in France.* Yet, it has been reported
n is changing in these jurisdictions, too.

hearing has |
ent in system
the unfolding ©
that the situatio

2, Technical developments and the publicity of the hearing

In today’s world, this situation is changing Fonsid_embly: In the socul ‘mcdia age.
every public institution is considered a public scr:lc? and, therefore, 1s. evaluated
line with regard to the “comfort” of its “clients™.*” Courts are not shiclded from
(:I-:lis general development. The opening of the physic.ll courtroom may no longt.:r
sufficiently meet che expectation of the society regarding the guarantee f)t 3 public
hearing Furthermore, the concept of publicity has changed bcc.lmc ph_vs‘ml .znenl(li-
ance (by the public) can be replaced by virtual auendanci: fndco recording s easily
done and uploaded. Still, we do not entirely know what “viral attendance” really
means. . R

In Germany, the impact of technical dcvelo.p.m:ms on court proc hgs-
first discussed in the 1960s when (public) television asked for important lanngs
1o be broadcast. Conservative as they {usually) are, courts were extremely bmc uctant
w provide the media with access to the courtroom. However, one must fal\;?u
that the presence of cameras in the courtroom wm.:ld ha_vc altcTrd the :l;(; Eg
of proceedings ar this time. Cameras were big and intrusive devices. lln mn.d b;
German provision on the public hearing (section 169 GVG) was compleme
the following sentence: i

“Audio aid television or radio recordings as well as audio and film re:.:n.imgs
intended for public presentation or for publication of their content shall be inad-
missible.” .

As 2 result, German law provides for a comprehensive ban on :iny r:‘dm‘:lin:
television recording, Parliament feared undue influence from the m i : :?mur;
witnesses and the unfolding of the procecdings.” Evi:n tf)day. d.ll: Rw:;sm Lol
proceedings by German broadcast is reduced to the h!mnng of the c?:d s o
the opening of the hearing. Only the moment when the judge or judg

" S jes and lawyers 10
* Ttis fair 10 say that the court may always change the situation by inviting partics an
discuss the case more exhaustively. 2013, p. 124 para 3124,
" A. Zuckermann, Crvil Procedure Principles of Practice. 3rd t‘d; I;:’“::;‘n' 1=
wha notes that the Woolfe reforms have changed the imporance ‘: the 2018 iy ras 724-726.
%S, Guinchard, C. Chainais, F. Feerand, Procédure curtle, 34" ed.. 2 mr‘ ihropologique. Pass.
" A Gamapon, ). Lassuc, Justice digstale. Révolution graphigre :‘g 7 \Gandel der Zesten. in C
2018, p. 269 or seq B. Limperg, Justiz und Offenclichkeit - § 169 GV }; Wolfjang Kriger £um 0.
Henel, $. Lorenz, C. Stresemann (cds.), Simplex Sigrllurs Vers: Besnchrifs )
Geburttag, Minchen, 2017, p. 397 ef seq.
¥ Secinfra at 3,

" Amold, Liber amicorum Bajons, 2012, p. 11, 16 e1 seq.
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courtroom can be filmed when the court permits it. A journalise usually re

. . s . . W Lot . ports on
the hearing as a kind of “untechnical witness” being filmed in front of the cou
building and telling television viewers orally what he or she observed in the hmi“fl
This rather strange situation is reinforced by the legal ban on taking photos duf
ing the hearing.*® Consequently, the situation within the courtroom is portrayed by
drawings which are also shown in the daily news on television.*" In legal literature,
authors justified this practice by distinguishing between the “internal” and the “en-
larged” publicity of the hearing.*? Section 169 GVG was understood in a way that
only the physical presence within the courtroom was guaranteed, but not the direat
reporting by the media.

In 2001, the legal situation was challenged before the Constitutional Court. At
this time, several former members of the last government of the German Democratic
Republic* and leaders of the former communist party faced criminal proceedings for
having consented to the shooting and killing of persons trying to leave the former
GDR.** The accusation was that the members of the former government formally
ad-oplcd the order for the use of weapons against the fugitives. This was an important
criminal process which raised much public attention. A (private) news broadcasting
channel (NTV) challenged the comprehensive ban of section 169 GVG.“ It argued
that the public interest in that criminal case was so overwhelming that broadcasting
Sh(’”ld_ be_Pefmitted under the strict supervision of the Court. Finally, the Germa

g:::sil:::otr:ld?ourt rejected the constitutional complaint by a b‘j“'c majo;ilf)’ng‘
y ree. The Courr held that the unfolding of the hearing shou'
¢ impeded by the presence of television and other media.”” However, three judg®

s . . i i
t;:opgly dissented stating that the comprehensive ban was no longer comp aible vit
¢ information needs of the modern society.®

* K Schreiber, in B, Wieczorek
2018, para 39 ¢ seq. See also BVe

nstitutional Coyry upheld an
the waking of photos and 0
dlosure of the audience.

4Q

» RA. Schiitze, § 169 ZPO Groffkommentar, vol. 13, 4th cic’
(G, 1782017, 1 BvR 1741/17, NJW 2017, 3288, where
tder of a Courr of Appeal in criminal proceedings which fc;: ¢ the
the filming of aceused in the courtroom before the opening and aft

€ present situation g B
before the Co PPears to be paradoxical. In criminal proceedings, the accuse

o hide bChin:rt‘hecn[;Tz ;::ia:,djenu These are painful moments and — sometimes - the accdlslsfo :;Y
Presumption of innocence, < folders. One might wonder whether this practice correspo™
* CL OR Kj Genes
G”"‘b"éﬁmli:blr:i(:l:b; dM YL § 169 GVG Kommentar, 9th ed., 2018, para 60; R- S"::! t
zwischen Liberalisg, und Z;. ‘m?ﬂ.mm:‘bl""’ inder nformationsgesellschafs: Das Bundesverfasung’ 3
% lbidem, sur, in Jumten&itung, 2001, p. 699 et seq.
" The socalled §
. R ormer “Polithigro™ ¢
All in 4, 4 10" of the former communist party. a
the Berlin Wapy, 227 PeSons had been illed g che smaer fier ean border and 139 PO
BVerfG
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3, Social media and the courts

at, the situation within the courtroom has changed because of the possibility

el bile phones and tablets to directly send short messages via social media
o.fusmg. mroand by using blogs. Usually, the courts are not aware that the unfolding
lhe thttcd'n s are being reported “online” and “real time” to the outside world.
o B lrisgdictions, there is a comprehensive ban of using mobile phones in the
it — they must be handed over to court clerks when entering the court
col‘llr(;IFOOf‘T; However, in many countries, the use of mobile phones within the court
:ﬁildi:g is pcrmitted and, occasionally, rcporting from the coPrFroom takes place,
especially during important proceedings with social or economic lmpacul,).‘! A

As of today, the German Jlawmaker has not regulated the use of mobile p! ones
ond tablets within the courtroom. There is no doubi s;hat the court b?' cxcrcul;.xlng
its “authority for maintaining order in the courtroom™ may forb;:i thcl'r use cv: :,:
they impede the unfolding of proceedings® or — even wo:zsc - vn}'] en l;vm;:s:d e
influenced by short messages coming from the court foom. O[r,lc the ot evrv han ,r e
use of laptops and tablets by the parties and their l;.lwyers has become :d i tgki ng
practice as parties use these devices for the preparation of statc;;;cn‘ts ::h i
of notes. Therefore, a general ban of the use of any lapsop. or ablet mb che e
would not be proportionate although the court may forbid thelfr u;fdsy v i
when necessary. Yet, during the hearing section 169 (2) GYG o anj anyliﬁ e
and transmission out of the courtroom — this comprehensive ban : :: ac[:i b
use of mobile phones and tablets for the sending of messages out of the

IV, Different tendencies
1. Germany: the 2017 reform of the public hearing

e | regime of
During recent years, the public debate in Germany has cnt!cls«? dcl;::?;al ;gwc £
section 169 GVG as outdated and inadcquate." Pl:lbllc hca'""gzll% one of the most
ings were largely discussed by the Deutschen Juristentag (;n lo :;::nts. A docrrinal
influential forum in Germany for public debates of legal develop

L k.

—— od Circuit in New Yot .

 “This is the siruation in the U.S. Federal Court oprpeal;’G" dli]t]\zfl 2(;14. 3013. The presiding
_* So-called “Sitzungspolizei”, cf. Section 176 GVG: BVel e ridly respect che right of the P'::
:udgt may regulate the access of the press by an ordinarfce butfﬂ[‘hus axties and witnesses Therefore,
| <port the proceedings and protect the personality rights © ;:IP
s of the presiding judge must be comprehensively reasoncd:
o BVerfG, 3.12.2008, NJW 2009, 353. —
) Beckiche Online-Kommentare, Walther, § 176 GVG ( 018)’ ara 16. 6
“ Beckiche Online-Kommentare, Walthes, § 169 GVG (2015 P Zeirungs 14.4.2016, p6-

CEB. Hess, Die Justiz muss sich offnens in Frankfurter Allgemeint

paras 12 and 13.
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opinion prepared the deliberations.” It proposed a comprehensive regulatiop
though restricted to criminal proceedings). Yet, the large majority of the partici 18
(mostly judges and public prosecutors) rejected most of the proposals 5 Pan
However, this was not the end of the public debate.” Wichi, the so-ca "
Conference of the Ministers of Justice (Justizministerkonferenz) a working pary
prepared a reform which would permit the broadcasting of the pronouncemen; of
judgments rendered by the supreme courts in civil, criminal, administrative, socia)
and fiscal marters.® This proposal borrowed from the practice within the Feder]
Constitutional Court.”” After a heated debate,® section 169 (3) GVG was changed

as follows®:

{3) Audio and relevision-radio recording, as well as audio and television recording
with a view 1o publicly broadcast or to publish the contents of the pronouncement
of judgements of the Supreme Federal Courts may, exceptionally, be allowed by the
presiding judge. The presiding judge must weigh the conflicting interests at stake ®

Eventually, the German lawmaker enacted limited changes to the legal situation which
only permit the filming (and broadcasting) of the pronouncement of judgments of the
Federal Supreme Courts. One might doubt whether these changes will be sufficient to
implement the clear objective of the lawmaker to increase the visibility of the judiciay®

* K. Altenhain, Offenslichkeit im Strafoerfabren, Gutachten fiir den 71. Juristentag, Minchen,
2016,C 1 erseg

% Beschliisse des 71. Deutschen Juristentags, Abseilung fiér Strafsachen, p. 20 et seq., h“?s:”wwdjr'
deffileadmin/downloads/7 1/Beschluesse _gesame.pdf

In panticular the President of the Bundesgerichtshof, Limperg, criticized the proposals. d.

B. Limperg, R. Gerhardt, Grinde gegen Fernsehibersragungen aus dem Gerichissaal, in Zxtatitp "
Rechuspolitik, 2016, p. 124 e seq.

3 B. Limperg, Justi ichkeit - § 169 GVG im Wandel
Zriten, ci., p. 397 ¢ seq. imperg, Justiz und Offentlichkeir - §

. * The (former) federal minister of justice, Maaf, made the following statement during i dCb‘!Lc
German couns give their judgment in the name of the people. Therefore, they cannot o 4
pco[ic want to see them when rendering their judgments.” th
chml&:cuon 173 of the Law on the Federal Constirutional Court. According to the president ol

Constimtioml Court, thi il N e e and the ac-
ceptance of its jurisprudence, is provision helped to increase the visibility of the cou

3 {inchen,
2010, p. 10, VoBkublein F estheft fiir Karl-Dieter Miller zum G5. Geburtstag, Miinche
® CfH. Alwart, Die

Justiz ist kein Zirkus, in Frankfurter Allgemeine Zeitung, 14.4.2016,p- 6

city of Judicial Proccedings through Media (2017:;
hkeit in Gerichtsverfahren und zur Vc;chS‘“;)nfslh‘
1 mit Sprach- und Harbehinderungen (EM8GG) of Octob

6i the changes entered into force on April 19th, 2018- omit
the transnision of the heginrty 78 2Ph 1 of section 169 GVG was expanded in order © P
the courtroom should be § "% 10 a special “media room” within the court if the number o-f - f che
media to have access 1o d:;suii:lfen“ However, the law does not provide for any subjective e
2 media room ip the court l::ki'a room; Funhexmom, thete is no obligation of the courts 0 ‘5‘; wil
m(c?:m these provisions, #ing: It remains to be seen how the Federal Constitutional €O
Bundes“#Dmchache 18110144, p.18 ot seq.

> wblart 2017 1 354
Rl ™ addition, the wording of
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e possibilif)’ of broadcasting the juéiciary's‘ practice i.s largely limited: Only
<deral Courts may “cxceptionally” permit the filming of the pronounce-
the Supreme® B decisions — they have large discretionary powers to do so.* In the legal
ment of their dec thors described this marginal change as a “dam break”.% The first
Jocurines so.me a\uh new provisions Urge for a cautious application of section 169 (3)
commentaries Of [df Federal Courts might consider formulating a shorter version of
GVG [.‘IOWCV;“ r;enICd for the cameras (similar to a press release).®” The German
¢he decision t0 b€ P(cs a great reluctance of the courts and the lawmaker regarding the
eample dcm%ﬂs":;m of the “public hearing”. Obviously, the comprehensive concepe of
wnccptuaioffn: L” not yet reached the public and constitucional debate.
an “open
2. ltaly: Un giorno in pretura - television in the courtroom

ion i is di ¢ article 147 of the introductory law to the Code
The g Simmoncllnrtdi:;?;ﬁzznrccording and the broadcasting of pzoc'c:dings.“
of Cimind chi{/l&ll (gxc Italian public television channel) has been showing a very
Sace the 19505 me called “Un giomo in preturd’ which records a_nd. broadcasts
e v PTO(%"am The basic idea is t0 help civil society to get 2 bam? idea f’f ho}:v
cimina pmce;{ mg;cr hearings are often only partially shown®, often mcl\'xdmg ¢ f
justicff Wf)fks-f (')wcssc’s Sometimes, faces of the persons are obscured for pnva:j‘ ms
o o% the programme show a summary of the court procl:. u:agc :
o O Seg(li'“ CE:lemmons and include background music.” H(?wc\;ri)t \ cls:l);o “
P ?f e i inal, not to civil procceclings.7l There is an ongoing f:h : i
:L“ al:l's ]:)?Sn:dci::;d d,le role of the courts. Recently, the first president o

¢ 10

-§169GVGim Wandel der Zeiten, cit., P- 397, 405, cor-

and other media).
rectly refers to the limits of the discretion set by the freedom of the press ¢

March 29, 2017: “The im-
# Surement of H. Alwart during the hearing at the Bundestag, on V2

mature oes not COrres nd to the depth
ivi t Cor! '
l the cause of the justice system to trivial needs. Tr d po
ture law exposes

dimension of its object. Instead of considering how mOd;:d sensatio
the citizens’ horizon than before, primitive amus‘:mch(;VG (2018), paras 27 and 28. 06
% Beckiche Online-Kommentare, Walthet, S 6L s  Wandel der Zeiten, cit- p- 397, 406 et seq-
¥ B, Lim Justiz und Oﬁ”‘li"’k’i‘ -§ 169 GVG im ¥ the Code of Criminal Procedure. (!w
. P;mm}::rg; article 147 of the lmplcmcma(ion. Rulc: © . thogﬂPhic, phonogrjphnc,
judge may, with the consent of all partics, authorize i Fulf :}’: lcxi:inal trial, provided th.a b :()5(
iudicvisua'] taping and/or radio or television bmadhcas (fng (’)Ihc Zourt may authoriz the rapiag W1
A i ng. ial exists.
d h th and regular running Oh’hc‘ e dge of a trial et i
I:I::c:::l:ttofc:}:m;nis wh:gn a relevant public interest m‘LnoWlC giicn in order to aid understanding
# Someti p(h filmmakers give short background inform? wh
ometimes, the ) . ich Pricbke who
of the proceedings. . inal proceedings 3gainst Edicy cht and
3 A very prominent case in this Fespect were the crimil I; 2pcs) by German Wehrmae
was rcsponsirl{lcp for the murdering of ltalian civilians (taken as hostag i on its Web channel.
S during the Second World War. Court itself 00 1 &
n “'%!};‘: l:cmc:; o ::c Constiturional Court ar¢ smnfx‘mddli){s?f:“ the hearing has taken place:
Itis not live-streaming though, The vidcos are UP‘“?dCd: :;Ihomc_udicnmd“
hllp:llwwwconccostimzionalc,it]isp/consulcalglurlspru <

e o
@ B. Limperg, Justiz und Offentlichkeit

1 legal culture can be berrer znchorc_d within
nalism are encouraged -



140 Public hearings in court proceedings

Cassazione menti i justi
tioned a conflict berween expected justice and “a

problem of an anticipation of the trial by an over dominant me. pplied justice” ang i

dia presence,

3. International courts and tribunals

:; ::le c;n(t)cfrz:::)(r:: ;z:::ii:gt:rehs;::f :ls;ci:pmcr.ns are ta.king place rcgardfng the trans-
ar ' . A ore, international courts provide the posi-
!)dxty on their websites to follow hearings online. This practice originated in proceed-
ings bcf?rc constitutional courts where the public interest in following the debate in
thj:}?mnng has bc.cn widely recognized.” Ac the international level, this practice started
l\::cr lt’hcdllr‘:rlcm:morfal Criminal Court. for the Former Yugoslavia,” and was ‘takcn up
by nternational Court of Justice. The European Court of Human Rightsalso
provnd.c for the video screening of some of its (important) hearings.™ Usually, video
screening takes place under the control of the Court. Sometimes the video is displayed
a few hOultS after the end of the hearing but it remains available on the webpage of
the respective international court. Especially in international criminal law, this way of
opening the courtroom to a “virtual audience” has proven to be important. In the case
of th.c trial against the war crimes in Former Yugoslavia, the affected civil socicties in
Scrbla: Croatia and Bosnia were able to immediately follow the proceedings. At the
same time, the transmissions demonstrated that the proceedings were conducted faitly.
. However, this practice also has a flipside. In 2017, one of the accused before the
lnfc'mational tribunal for the Former Yugoslavia, Mr. Slobodan Praljak, comm iued
smc1fic by taking poison in the courtroom while che judgment was delivered.” As the
.hm'ng was being covered by live video screening, viewers saw this event the instant
it was oFmrring.’“ This distressing situation could have been avoided if the Court
had instituted 2 delay between the filming of the hearing and its broadcasting.”
The new practice of showing — at leasc parts — of court proceedings has also P
I.CCCPlcd tn international investment arbitration. In 201 3, UNCITRAL enacted
cific rules on transparency in international investment arbitration.” According

* For the German Constitutional Court f, Klein, in T. Maunz. B. Schmidt-Bleibtrets E Klein.

H.

liethg: iicd.s). $ 172 BVerfGG Loseblass-Kommentar, (last updated June 2018), para i still
documenrs hco“rl‘ﬂ_“td under the mandate of the United Nation from 1993-2017. Jts wc'l‘)sll‘

i ll: ¢ activity of the Cour, including the videos of the public hearings, heep:// .l“);‘:i“
online; comr:u‘::i:& of lrh‘f ECtHR, only 25-30 cases out of around 70,000 proceedings T lswﬂfg‘
Rebmary i 2:;?;'0 A. NuBlberger at the Open Justice Conference of the MPI et

- . . . ’ 4 '
see also ,L;J: ted It\'ano"{lnt“'".ﬂwnal Criminal Tribunal for the former Yugoslavia, Pric t - (IT_O;{)?IB)-

s Th:fﬁu;]momcwv:bum hlc, available 3¢ <h_up://www.icry.org/asclprlic/04> last accessed 7 N(?vcm 4 iner”
fupted, too). < started struggling, the transmission was stopped (and the hearing "

— Th % . i
. ; 'l:::ptndcnt xpert who investigated the suicide recommended a 30 minutes eral

uncement of the sentences and the broadcasti
ing, of. B. He®

? UNCITRAL, 2013
Recuerl des Cours 388 (Zolaﬁnlpfmo?;?mwkncy in International Investment Arbitration
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anticle 6, courts and tribunals are encouraged to provide for video transmissions so
2 to improve the legitimacy of investment arbitration. Incernational arbitration in-
gitutions such as the Permanent Courr of Arbitration and ICSID provide for audio
visual media facilities and open up the possibility to follow hearings (at least partial-
i livestream.” Although chis is not a gcncr'fxl !)racticc, it applies more and more
ofien 1o prominent cases of overwhelming public interest. As a consequence, the ex-
pectation of the public regarding the transparency of court proceedings has changed:
atleast before constitutional and international courts, there is a growing expectation
that court proceedings in landmark cases can also be followed via social media.*

4. The situation in the United States: fading courts and social media

In the U.S., public debate also addresses the visibility of courts but from another angle:
foderal courts, and federal post offices are often located in the same building as both the
al services are under federal administration.® Yet, the importance of
considerably due to the development of elcctronic com-
munications. As a result, post offices have been used less and many have b.ccn closed.®
In the legal doctrine, there are authors expressing the same concern with rcgnr::s:‘c;
the federal courts. The situation is, of course, different as case Iav’v has not d'ec ‘
considerably — although more and more cases go to ADR (including arbmt';uon) ::2'
only 2-3% of all civil cases are heard and decided by a jury (as fom:lcn as the nowm
proceduse by the US Constitution and the ER.C.D).% l-}owever. there is i:; groCdia B
awareness that courts must communicate activity via the incemet and social media-

iple i i that electronic files
inciple is understood in a way ‘
okt e el o eenyboty ol to avoid this constellation,

should be accessible to everybody online — if parties want re, the
they must apply for a protective order of the court (R. 32‘-3 FRCd[:})IC l:_:'::;:‘:npﬁm
broadcasting of hearings has become a wide sP"c‘:’“:l P mcuc;— n
became largely visible in the (in-)famous O J. Simpson tria.

courts and the post
the post offices has decreased

ber
renfall versus Germany, ICSID - case num

e —
" Example: the oral hearings of the case Vat
para 177.

ARBI2/12, of. B. Hess, Recueil des Cours 388 (2018). Are the Court of Asbitration
® Recendy, the ECtHR held that article 6 ECHR was mrnngcdti‘;‘s‘;’f‘do;ng offenscs. ECtHR,
for Sports had not held a public audience in cases regarding the san; nd 67474110, parss o i
2102018, Mutu and Pechstein v. Switzerland, appl- nos 405756/; n:ialiry of arbitration pro< '"?:’
This judgment will ceruainly impact on the debate abour the con lltLRcv 771, 788 (2008):)- Resnik,
" Remik, Courts: In and Out of Sight, Site and Ciees, 53 VillLEE¥
DE. Curts, Representing Justice, cit., p. 134, 136 etsed- Ber
" SC. Walsh, Nearly 4,000 post offces might ber 2015, i Federal and
om/20] 1/07/271us/27postal.heml< fast accessed 7 Nm{cm Trials and Related Maters in 122 o
¥ M. Galanter, 75 Vanishing Trial: An Examination of ;:s Ak, Out of Sight
State Courts, in | Journal Empirical Legal Studies 459 (2004): )-
™ Cite, 53 Villanova Law Review 771 (2008)-
H. Genn, Judging Civil Justice, Cambridge,

available at >hups:llwww‘nynm

Courts: Inand

2008, p. 27 et 4-
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V. Conclusion: redefining the role of courts in democratic societies

Addressing the concept of the public hearing today is not only abour access to the
courtroom or visibility of courts in the cities. Societal and technological changes
imply that we have to rely much more on digital exchanges than on physical access
to the courtroom. Times (and societies) have changed and courts must adapt them-
selves to the changed circumstances.®’
In this respect, the concept of the {modern) public hearing is only one part of
the more comprehensive concept of an “open court” where the court presents itself
on a webpage which provides basic information about its accessibility, the schedule,
the composition of the panels and the basic rules to be applied.*® This information is
still provided at the front desk of the court, but there is a more general expectation
to be able to access this information online — insofar as courts operate as part of the
public services in general. At present, the internet presence of many courts is not
comprehensively regulated. There are many open issues, such as the competence to
establish and maintain the webpages: does it lie with the ministries of justice or with
the president of the court? Furthermore, modern courts (especially, but not only the
supreme courts) are expected to have a press officer whose task is to inform the public
about the activities of the court in a proper way. In this respect, the growing compe
tition among courts within the European Judicial Area (and worldwide) sceking. to
ateract important cases adds an incentive to the courts to promote their activitiesina
professional way and to inform the public about their services accordingly.
Finally, the current political crisis of the judiciary in several EU Member S'tam
shows that courts must be aware that they have to inform the public in me‘sswna]
way. More and more populist parties and governments attack the independence of

the judiciary. In this environment, it is important that courts cultivate an opporen

ty to inform about their activities via social media used by the modern society for il[j
information. In this regard, the sentence of the House of Lords that: “justice shot

not only be done, but should manifestly and undoubtedly be seen t0 be donc™

is still vali . . cor-
is still valid. However, the old saying deserves a modern understanding and a
responding implementation. Legal texts must be interpreted as living instruments.

. . : ’
- I:‘ C. Ci}amm. Open Justice and the Principle of Public Access to Hearings in the Age UL e
ec :ology. cit. (on file with the author; o be published in 2019) i lan)
i On lhc'wcbpagcsnfGennancnuns,oncoftcn finds the distriburion list (Gc‘d'aﬁs‘lcrwluaﬁr
I . a ; ’
mink“::f:?;::;oum Yet, the organization of these webpages is very much heterogencous: ¥

ce of the federal states determine the desi ; for the content: ™

is tespec i ’ gn and, sometimes, even 5

‘t"::e:: ]n':i :‘:tmal:s mu:hh m:e s2id for more professional expertise within the court — nOlj";‘g;’é’_‘V
0 Wit . ! ! .

im Wandel der Zeiten, (i‘.:"‘)-‘ ;9 ;pzc)l;z: courts, cf. B. Limperg, Justiz und Oﬁ?mlmln‘mt

° sq.

Ry Sussex Justices, ex parte MeCarthy (1924 1 KB 256).
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