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I NTRODUCTION

1. The nature of EU Law after the entry into force of the Treaty of Lisbon

Until the entry into force of the Treaty of Lisbon on 1 Decenif¥)9, European Union
law (herein, EU law) was different from European Community (herein EC law). We
should remember that the term ‘European Community’ was probabiyfos¢he first time
on 20 June 1950 by Jean Monnet at the opening of the conference thad resttie
adoption of the Treaty Establishing the European Coal and Steel CaiyprEGSC Treaty,
as he recounts in his ‘Mémoirés.Monnet was the main architect of the Schuman
Declaration of 9 May of that year, by which France proposed to &srmas well as all
interested European countries- to ‘pool together’ the production ofacdasteel. Therefore,
the organizations designed by the treaties concluded betweemn foersiing states on coal
and steel in 1951, on defence in 1952 (EDC), on the economy and atongg ené&®57
(EEC and Euratom), as well as in tBatute of the European Commungybmitted in 1953
by the ‘ad-hoc’ parliamentary assembly based on a joint propgsidle French and Italian
governments, were called ‘Communities.” Hence, from the beginninge th@s been a
connection between the concept of ‘community’ and European integraticed amthe
realisation of the ‘United States of Europe.” Such a relationshiplso present in the
consideration of ‘EC law’ as ‘Integration lait.’

In contrast, the expression ‘European Union’ was first officiallgdugn the French
government’'s memorandum of 17 May 1930 ‘on the organisation of a sydtéaderal
union’ written by Alexis Léger, then Secretary General of Fhench Ministry of Foreign
Affairs —but better known as a poet awarded the Nobel prize faatlite in 1960 under the
pseudonym of Saint-John Perse. The term ‘Union’ has been assodiatesinee with the
idea of a European federation. In the preamble of the EEC To€a857, the termbroader
and deepecommunityamongpeoples,’ in the ECSC Treaty of 1951, was replacedahy
ever closer union among the peoples of Europbe name ‘European Union’ was later
picked up in theReport on the European Unioof 29 December 1975, written by Belgian
Prime Minister Leo Tindemans upon the request of the first Euno@eancil gathered in
Paris on 10 December 10 1974. At that time, the use of this teisnaw idea shared by
governments of nine Member States of the European Communities to extend thartjomt
to fields related to foreign policy as well as police and judme@peration. This consensus is
clearly manifested in thesSolemn Declaration on European Uni@dopted by the European
Council in Stuttgart on 19 June 1983. This name was later taken on iDrtifé Treaty
establishing the European Unioadopted by the European Parliament on 14 February 1984.
The rapporteur of the draft treaty was the member of the Eurdpadiament and former
European Commissioner Altiero Spinelli, leader of the ‘Europeandbskst’ So a return to
the origins of the project of 1930 was taking place.

% Jean Monnet (1978), ‘Memoirs,” London: Collinsaislated by Richard Mayne).

* V. P. Pescatore (2005)e droit de I'intégration. Emergence d’'un phénomémeiveau dans les relations
internationales selon I'expérience des Communaetéepéenngsnew edition to the collection. Droit de
I'Union européenne, Brussels, Bruylant. See mooent for example, J.-V. Louis and Th. Ronse (2005)
L'ordre juridique de I'Union européenn@rd ed., Brussels, Bruylant.
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During the negotiations of the intergovernmental conference (IGCY®@t that prepared
what subsequently became the Treaty of Maastricht, the Briafrigment rejected the idea
of naming the future new treaty ‘European Union Treaty,” becausé a title was too
reminiscent of Altiero Spinelli’'s federalist project. The I@&&ached a consensus to baptise
the agreement agreaty on the European Unib(\Vertrag Uber die Europaische Unian
German;Traité sur I'Union européenni French;Trattato sul’Unione europedn Italian).

It must be stressed that this nuance is not found in all the bficiguages of the Union: the
Spanish name isTratado de la Unidon Européaand in Portuguese,Tratado da Unido
Europeia’ Aware of the ambiguous connotation of the expression ‘European Unidéfywa
Giscard d’Estaing, President of tliropean Conventionwhich was assembled from 28
February 2002 to 18 July 2003, carried out a survey among the membleesCirtvention
and the public regarding preferences on possible naiesopean Community‘ United
Europe’ ‘United States of Europe’ European Uniori Giscard said that in his opinion,
although he preferredJnited Europeé The name European Communitywould probably
have received the broadest support among scholars of EC law and, wexé/,bamong
those who wanted a closer integration of Eurble outcome of the survey was clearly in
favour of the termEuropean Uniohwhich was included in theDraft Treaty establishing a
Constitution for Europgé submitted to the European Council of Thessaloniki on 20 June
2003. Future developments confirmed the preference of the governmetis Bfember
States for the termUnion.’ Thus, the merger of the Community with the Union as a result of
the Treaty of Lisbon has resulted in the replacemenCofrimunity by ‘Union,” and the
name of the Treaty of Romelreaty establishing the European Commuriay ‘ Treaty on

the functioning of the European Unibn

From a formal point of view, until 30 November 2009 EC law was coreditby the
community treaties (primary legislation) and by secondawgisl&ion deriving from
community treaties. It was thus: EEC law from 1958 to 1993, replac&L law from 1993;
ECSC law from 1952 to 2002; and Euratom law from 1958, still in force. Breabstantive
point of view, the use of a single ternE€ law- for the three community systems pointed at
the unity of their features. It also showed that the principleB®flaw apply to the three
systems, regardless of what was established in the jurisprudktiee Court of Justice. This
is valid for numerous judgments, decided only in relation to the EC8&tylwhich apply to
the other two community systems: for example, the decision of 198@roni (case 9/56)
concerning the possibility of delegation of powers of the Commmisgiad the same rule is
also applicable for decisions adopted before the entry into force dirélagy of Rome: for
example, the decision of 1957 Aigera(case 7/56-3)on the protection of the Commission’s
administrative measures and on the general principles common Methber States; or the

> See in this regard E. de Poncidsrs une Constitution européeniaris, ed. 10/18, 2003, 82-83.

® Judgment of the Court of 13 June 198®roni & Co., Industrie Metallurgiche, SpA v HighitAority of the
European Coal and Steel CommuniBase 9-56European Court reports 1958 Page 00133.

" Judgment of the Court of 12 July 199Jineke Algera, Giacomo Cicconardi, Simone Couturaiggazio
Genuardi, Félicie Steichen v Common Assembly ofEtlvepean Coal and Steel Communidpined cases
7/56, 3/57 to 7/57uropean Court reports 1957 Page 00039.
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ruling of 1956 inFédération charbonniére de Belgiqdease 8/5%)on effectiveness and
implied powers. Similarly, the decisions adopted in the contexteoEEC treaty apply also
to the ECSC and the Euratom ones: particularly, the decisiodarinGend en Loogase
26/62) on the direct effect and iBosta v. Enefcase 6 / 64f concerning primacy.

Until 1 December 2009, ‘European Union law’ had a different meaning ®&@ndw.’
From a formal point of view, EU law included EC law in the seng#ained above —the true
law of the so called ‘first pillar- and the law on Common Fgneand Security Policy
(CFSP), known as the ‘second pillar,” and the law of Justice and WAdfaies Cooperation,
called the ‘third pillar.” The laws of the second and third pillaese different from the EC
law. Judicial review was weaker —even absent in many areascalygits of EC law
(directives, regulations, decisions and international treaties) could nobpdadvithin these
areas. In relation to their roles under the EU treatiespowers of the European Parliament
were almost nonexistent and those of the European Commission wereveaky The
principles of direct effect and primacy did not apply to the secondhamadpillar in the same
way they did to EC law. And we could continue... Many authors, therefseethe term, ‘EU
law,” only for the second and third pillars, as opposed to EC law.

It is still important to understand these differences betwrdfiGzlaw —now common EU
law- and the laws of the second and third pillars. It is important not only foribadtreasons
but also because the regime on acts of the ‘third pillar contitmiapply on a transitional
basis until 30 November 2014, and especially because the law of the (@R&ins
somewhat different from the common EU law and therefore subjeciniciples designed for
the EU Law in force before the entry into force of the Treaty of Lisbon.

Before the entry into force of the Treaty of Lisbon thereewsvo separate questions
concerning the nature of EC law and EU Law. The first one,daasothe judgement of 1964
in Costa v. Ene(case 6/64J! was about the nature of EC law: What are the consequences to
draw from the fact that the Court of Justice of the European Comewrfiat had qualified
the Community as anew legal order of international lavin the ruling ofVan Gend en Loos
a year and a half before, speaks nowas¥n legal systeid The second question, since the
signing of the Single European Act of 1986, with a third part dedictdegbolitical
cooperation,” was whether there were two legal systems of ehfferature: the community
legal order and the Union legal order, in the sense of the second and third pillar.

Since the entry into force of the Treaty of Lisbon, the common BW lis equal to the
former EC law, and thus Euratom law is also included in it.

From a technical and formal standpoint, that is, the law in foheewbrd ‘community’
should always be substituted by ‘European Union’ or the abbreviation THi$ stems, in
relation to primary law, from Art.2, A, a) of the Treaty okshon, according to whichhe

8 Judgment of the Court of 29 November 1956dération Charbonniére de Belgique v High Authodf the
European Coal and Steel CommuniBase 8-55European Court reports 1956 Page 00292.

® Judgment of the Court of 5 February 1988, Algemene Transport- en Expeditie OndernemingGand &
Loos v Netherlands Inland Revenue Administratidase 26-62European Court reports 1963 Page 00001.

19 Judgment of the Court of 15 July 1964aminio Costa v E.N.E.LCase 6-64European Court reports 1964
Page 00585.

! See note 8 above.
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words “Community” and “European Community” shall be replaced by “Union” and any
necessary grammatical changes shall be made, the words “European Comrhshaiebe
replaced by “European Union’...].” There is an exception to this rule: the Euratom law
should continue to be called ‘community’ law, as Art. 2, A, a) of theafirof Lisbon does
not apply to the Euratom Treaty and its secondary legislatiorepextrelation to the name
of the institutions where Art. 106 bis and following of the Euratom tyrester to the TEU
and TFEU. There are many acts of secondary legislatiompipdy to both the Union and the
Euratom community. In these texts the words ‘European Union’ predominateinstead of
‘community.’

From a substantive point of view, all the features of EC lawappdicable to ‘EU law’
understood as common EU law from 1 December 2009. All the case-IB@ taw therefore
applies to EU law. As a transitional measure, some featurte acts of the former ‘third
pillar’ remain in force for a maximum of five years, thatustil 30 November 2014. The
CFSP law retains some specific features but in any césa et of rules much closer to the
common EU law than to what the ‘second pillar’ was in relatioBGolaw. In any case, the
merger of the former Community into the Union should encourage the @opirbvide the
widest possible homogeneity in the jurisprudence applicable not orig thittes | to IV and
VI of the TEU and the entire TFEU —as well as their secgni@gislation, but also to Title V
of the TEU which refers to thgéneral provisions on a common foreign and security policy

Therefore, after the entry into force of the Treaty of Lisbbe,rature of EU Law should
be treated in the same way as the nature of EC law wasdreefore. This answers the first
guestion above regarding the nature of EC law. The second question conttegmature of
the law of the former second and third pillars, has no longer releyand therefore will not
be examined in this chapter.

2. The impact of the 2000s debates on the question of the legal nature of EU Law

From the 1960s until the mid-1980s the debate on the legal nature afrtipe&n Union
was primarily a debate between experts of EC law favoeitabEuropean integration, such
as the former Luxembourg judge of the Court of Justice of the CortiegjnPierre
Pescatoré? and experts in public international law who tended to consider ECasa&
subspecies of the law of international organisations. There waeres@tse apparently less
militant EC law experts who recognised EC law as part of publernational law, despite
their important differences. This is the case of Paul Rétimnfessor of public international
law at the University of Paris and Jureconsulte of the Frenctisthi of Foreign Affairs,
who was the author of the institutional framework of the ECSC Yaad was in the team
who worked with Jean Monnet.

12 See note 2 above; see alsordre juridique des Communautés européennes. &tles sources du droit
communautairenew edition to the collection. Droit de I'Union epéenne, Brussels, Bruylant, 2006.

13 See, among others, Paul Reutex, Communauté européenne du charbon et de |'aPigface de Robert
Schumanparis, LGDJ, 1953, 32@rganisations européenneBaris, Presses Universitaires de France, col.
‘Thémis,” 1965, 452Droit international Public,Paris, Presses Universitaires de France, col. “1$)E958.
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This debate had a two-fold message. From a political point of, ilee more the
autonomy of EC law is asserted, the more the support possible fortimes@utions by the
jurisprudence of the Court of Justice. From the academic point wf the question was to
reinforce the need for specific education on EC law, for whigrag not enough to know —
even in-depth - public international law. Debates have been intetise founding European
countries of the Communities, notably in France, Germany, Ital\Spath. They have been
less intense in other countries that have acceded to the Commafige 1973. Also, the
academic debate was less important for the least populatecbhéviedtates, given their
smaller legal academic community.

From the mid-1980s, and particularly after the court ruling of 1886es Verts v.
European Parliamenfcase 294/83Y! the debate about the nature of EC law has shifted. It
has gradually become a debate on the ‘constitutional’ nature ofetliiees establishing the
European communities, as outlined in the above judgment. This debate alBsdvwadold
message. From the political point of view, the supporters of a degpgration were those
who spoke of the ‘constitutional’ nature of primary law, while Euepsics were reluctant to
use the word ‘Constitution’ of Europe. From an academic point of wiesagme countries —
particularly, France and Germany- many experts on constitutlanakriticised both the
Court and their EC law colleagues for what they consideredhpsoper use of the word
‘Constitution’ and some categories of constitutional law.

During this period, however, the political debate on the nature of ECelaained limited
to politicians and experts in Europe, and the academic debate dizblyr little impact on
political and public opinion. In 2000, the situation changed. On 12 May 2000, theaer
Minister of Foreign Affairs Joschka Fischer, in a speech atthieersity of Humboldt of
Berlin'®> made a resounding statement in favour of a ‘European Constitutionstat,
among other things, what in his opinion were the three necesfaryns for the Union’s
future:

the solution of the democracy problem and the need for fundamentderegr of competences

both horizontally, i.e., among the European institutions, and vertjdadly between Europe, the

nation-state and the regions—will only be able to succeed if Eusopstablished a new with a

constitution. In other words, through the realisation of the projdéch d&curopean constitution

centred around basic, human and civil rights, an equal division of powersdrethve European
institutions and a precise delineation between European and nation-state level.

From a political point of view, it meant the support for a wide rafproject as a response
to theDeclaration on the future of the Uniannexed to the Treaty of Nice. This was also
promoted by some participants at the summit in Nice in Decer@b60 who were
disappointed at the way in which the debates of the European Council hémpddvdhus
the debate over the European Constitution went into the public spherétswittak during
the campaign for the referendum on the constitutional treatygltivenearly months of 2005,
especially in France, the Netherlands and the United Kingdondefwas wrote profusely

14 Judgment of the Court of 25 February 198@uti écologiste “Les Verts" v European ParliameBase
190/84.European Court reports 1988 Page 01017.
15 See ‘Speech by Joschka Fischer on the ultimaectbg of European integration’ (Berlin, 12 May P00
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on the possibility for the European Union to have a Constitution, and dpesier the
compatibility or opposition between the treaties and the Constittftion.

On the political front, the debate reached its close at thepEan Council meeting on 21
to 22 June 2007, during which the mandate for the intergovernmental coefevesstablish
the Treaty of Lisbon was approved. The manddtegins with the statement that:

The constitutional concept, which consisted in repealing all existiegti€s and replacing them

by a single text called "Constitution”, is abandoned. The ReformatyTreill introduce into the

existing Treaties, which remain in force, the innovations resultimg the 2004 IGC, as set out
below in a detailed fashion.

In fact, French and Dutch politicians only took into consideration pghease the
constitutional concept is abandonedthout specifying what it meant. More than three years
later, the idea that the project underlying the constitutionatytreas been abandoned has
been verified.

In academia, however, the debate is not closed. In fact, the dstissiery much alive.
On one side, there are some authors who think it is important to abaneoword
‘Constitution,” and the symbols of the Union and expressions such as ‘EnrepeaOn the
other side, there are others who consider this abandonment quite margedation to the
fact that the content of the Treaty of Lisbon, although differerionm, is not different in
substance from the content of the constitutional treaty of 2004, abandatiedsammit of
June 2007. In my opinion, both positions can be held. In any case, this ista d&baut
major consequences for the positive law of the European Union.

The development of the debate on the European Constitution in the tiestedef the
twenty-first century hides a second problem that in my opinion is mgpertant than the
answer to the question of whether a Constitution can be includedeaty. tram referring to
the absence of new reflections on the consequences that the material Buliomist based
on international treaties. In fact, as a result of the discuseiotise constitutionality of the
primary law of the European Union, jurists not specialised in &Z-4now EU Law- are
induced to apply concepts and categories of constitutional or administrativettafield of
EU Law. Not only that, they are prompted to apply to it the sigetibde of reasoning of a
particular positive law, the public law of the state in whiclkesearcher, and also a lawyer or
a judge, have studied law.

Reflecting on the nature of the EU Law in the beginning of tltersk decade of the
twenty-first century is not, hence, an academic exercise aiquphy of law. Rather, it is an
obligation with practical effects to understand the positive law of the Europgan.U

3. The internationalist nature of the EU Law, with specific features

1 For an example of simplification of the most diffit questions on this matter, see Dominique Rausse
‘Traité constitutionnel: un monstre juridique,” Monde, 21 October 2002.

I Council of the European Union, Brussels, 26 Jun®072 11218/07, POLGEN 74.
http://register.consilium.europa.eu/pdf/en/07/111¥218.en07.pdf.
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EU Law —as EC law until the entry into force of the TreatyLisbon on 1 December
2009- is a legal system based on an agreement between soveaigndtis means that the
way of reasoning according to the rules of EU Law is diffel@md, often very different, from
that of domestic law —especially in relation to constitutional. IBwen though it has an
internationalist origin, EU Law has special features thdtemtdifferent from the general
public international law in some aspects. EU Law scholars, therefarst not lose sight of
these two aspects to avoid mistakes due to the incorrect applio&iimedequate modes of
reasoning.

In this context, it is useful to remember the words of Giuseppauf@sformer Advocate
General at the EC Court of Justice, in the preface to theeifition of his Handbook on
Community Law® (XI1I-XIV):

The literature on the EC experience continues to be enricbiednty with inputs from specialists
in EC law and international law, as happened until now, but also witiributions by experts in
domestic law, who have been attracted for some time by the Borogeal. In many cases
however, they have not paid the necessary attention to the spedfithe legal phenomenon;
[...] the result is that, rather than an EC approach to law that woulddxessary and consistent
with what is required today we are witnessing more and moradraty flighty attempts of a
national approach to EC law, even when it comes to terminology, witligéisat are technically
guestionable and which in any event lack a proper connection to theyreélihe European
Union.*
A reflection on the nature of EU Law should therefore make dtear the beginning,
even to those who approach the subject for the first time, the consegudaTtving from

some fundamental features such as:
a) that the Union is not a state,
b) that it is based on an agreement binding sovereign states, and

c) that the EU law is endowed with effective mechanisms, unusitiernational law, so
it is possible to define the nature of EU law as ‘sui generis.’

|. EUROPEAN UNION LAW IS NOT STATE LAW

EU law is distinguished from constitutional law in that ibct the law of a state, since the
Union is not a state. It is not about reflecting on the legal nafittee European Uniof, but
stressing that the European Union does not meet the legal ariterstate, and therefore EU
law cannot be a law of a state.

The legal elements necessary for the existence of a statedeng to public international
law or the usual definition of constitutional law, consist of aittelr, a population and a
government exercising effective sovereign control over thetderriThe analysis on the

'8 Giuseppe Tesauro, Diritto comunitario, fifth eglitj Padova, CEDAM — 2008.

" N. of T.: Translation from original Italian versio

9 See in this regard, the chapter by L. Diez-Picazthis volume (TRATADO DE DERECHO DE LA UNION
EUROPEA, TOMO V).
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treaties shows that, in fact, none of these three elementsirexist case of the European
Union.

1. The EU is not a state because the Union does not have its own territory

The Union does not have a territory of its own, as follows from. A&spar. 2, TEU, and
355, TFEU, related to the ‘territorial scope’ of the Treathesicle 52, par. 1, TEU, states the
principle according to which the treaties apply to the Member States:

The Treaties shall apply to the Kingdom of Belgium, the Repuliialgéria, the Czech Republic,
the Kingdom of Denmark, the Federal Republic of Germany, the Reptilgtonia, Ireland, the
Hellenic Republic, the Kingdom of Spain, the French Republic, tharitRepublic, the Republic
of Cyprus, the Republic of Latvia, the Republic of Lithuania@ad Duchy of Luxembourg, the
Republic of Hungary, the Republic of Malta, the Kingdom of the Nethetldhd Republic of
Austria, the Republic of Poland, the Portuguese Republic, Romania, theliRepBlovenia, the
Slovak Republic, the Republic of Finland, the Kingdom of Sweden and tleel Kinigdom of
Great Britain and Northern Ireland.

It should be stressed that this is a reference to the bffieromination of the Member
States, and not a geographical reference.

Article 355, TFEU, specifies the particular application of the treatispécific regions, as
well as exceptions to the general rule. The latter stasgsthe treaties shall apply to the
Member States listed in Art. 52, TEU, and Art. 355, pars. 1, 2s&stion and 4, TFEU, and
specifies the application of the treaties to some specific territorisertain Member States:

1. The provisions of the Treaties shall apply to Guadeloupe, French Guian#itylee, Réunion,
Saint-Barthélemy, Saint-Martin, the Azores, Madeira and the Cananydislan accordance with
Article 349.

2. The special arrangements for association set out in Part Four apaly to the overseas
countries and territories listed in Annex20.

4. The provisions of the Treaties shall apply to the Aland Islands in accordance wtrsons
set out in Protocol 2 to the Act concerning the conditions of accesstbe &epublic of Austria,
the Republic of Finland and the Kingdom of Sweden

On the other hand, pars. 3 and 5 of Art. 355, TFEU, establish the following exceptions:

3. The provisions of the Treaties shall apply to the European terstdde whose external
relations a Member State is responsible.

This refers to Gibraltar, but it should be remembered that hise was already in the
EEC Treaty of 1957 because it would have applied to the Saarlabhcha@di not been
integrated to the Federal Republic of Germany before the entry into fottoe dfeaty.

5. Notwithstanding Article 52 of the Treaty on European Union and paragrapbs4lof this

Article:
(a) the Treaties shall not apply to the Faeroe Islands;

% The second section state¥he Treaties shall not apply to those overseas tcimsnand territories having
special relations with the United Kingdom of Gré&attain and Northern Ireland which are not includéd
the aforementioned listSuch provision applied until 1999 to Hong Konglamtil 2001 to Macao. This is not
an exception to the general principle because tteggtories were not part of the United Kingdom.
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(b) the Treaties shall not apply to the United Kingdom Sovereign Beeses of Akrotiri and
Dhekelia in Cyprus except to the extent necessary to ensuramiplementation of the
arrangements set out in the Protocol on the Sovereign Base @éfréas United Kingdom of Great
Britain and Northern Ireland in Cyprus annexed to the Act concgritia conditions of accession
of the Czech Republic, the Republic of Estonia, the Republic ofi€;ype Republic of Latvia, the
Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the RepublicaatiPtiie
Republic of Slovenia and the Slovak Republic to the European Union anddrdance with the
terms of that Protocol,

(c) the Treaties shall apply to the Channel Islands and the id¥an only to the extent necessary
to ensure the implementation of the arrangements for thosedsslaat out in the Treaty
concerning the accession of new Member States to the European Ec@ummiinity and to the
European Atomic Energy Community signed on 22 January 1972.

Article 355, par. 1, refers to Art. 349 for the application of EU fawutermost regions,
i.e. to Guadeloupe, Martinique, Saint-Barthélemy, Saint-Martin (phithe lesser West-
Indies), French Guiana (on the South-American subcontinent), the Islar&unioR (in the
Indian Ocean), all French overseas regions or departments, to the Axgbgel of the
Azores and Madeira, which are Portuguese autonomous regions, and thg Skamals
which are Spanish autonomous comunities. The latter three temitmmelocated in the
South-eastern part of North Atlantic. Under Art. 355, par. 4, thaaksdsa special regime for
the application of EU law to the Aland Islands, an archipelago lbd¢maveen Sweden and
Finland, as defined in Protocol no. 2 to the act of accession of Finland.

According to Art. 355, par. 2, so-called overseas countries and tesitDCTs) are
governed by a regime of association set out in Part IV, THHEE.association replaced, in
principle, the policies defined in Part Ill —Union Policies andrivdk Actions. These are
territories and countries listed in Annex Il of the Treateé&reenland (for Denmark), New
Caledonia, French Polynesia, French southern and Antarctitoties] Wallis and Futuna
Island, Mayotte, Saint Pierre and Miquelon (for France), Aruba, iBgn@uracao, Saba,
Saint Eustatius and Saint Martin (for the Netherlands), Ang@iggyman Islands, Falkland
Islands (Malvinas), South Georgia and south Sandwich Islands, Mont$dtcairn, Saint
Helena and its dependencies, British Antarctic territoryjdBritndian Ocean territory, Turks
and Caicos Islands, British Virgin Islands (for the United Kinggdrhough listed in Annex
II, Bermuda has opted for a decoupling from the EU.

Under Art. 355, par. 3, EU law applies alsottte' European territories for whose external
relations a Member State is responsiblenese are not sovereign states —such as Andorra,
Monaco, San Marino and the Vatican- but non-sovereign territoriespiidussion had been
envisaged during the negotiations of the Treaty of Rome to apply ®atiidand, by request
of the Federal Republic of Germany in 1957. For now, it can be coedi@pplicable to
Gibraltar, a territory for which a protocol to the Treaty ofemston of the United Kingdom
states the governing rules.

On the other hand, the EU law does not apply in principle to the Fdamels, part of the
Kingdom of Denmark. Neither does it apply to a number of non-sovereigtories in
Europe linked to the United Kingdom: specifically, the areas undesdtereignty of the
United Kingdom of Akrotiri and Dhekelia in Cyprus —except for someipgrovisions of
the protocol; the Channel Islands and the Isle of Man, linked to theskEr@lown —except
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for some specific provisions in the protocols annexed to the Treaftycetsion of the United
Kingdom.

Hence, the Union is not responsible for defining the territory ovechwits law applies;
Member States are. This is confirmed by the fact that tkatymprovides for the specific
arrangements, mentioned above. The only specific power of the European Umder Art.
355, TFEU —which is also the only innovation introduced by the Treatysbbh on the EC
Treaty- is the power established in par. 6 to change the mogplafation of the treaties on
some territories mentioned in par.1 and 2:

6. The European Council may, on the initiative of the Member Statemed, adopt a decision
amending the status, with regard to the Union, of a Danish, French or Nettlercountry or

territory referred to in paragraphs 1 and 2. The European Council shaluaahimously after

consulting the Commission.

It should be stressed that the exercise of this power by tlop&anm Council is subject in
any case to the previous request of the interested Member. Stiagefirst instance in which
this provision was applied was tBeropean Council Decision of 29 October 2010 amending
the status with regard to the European Union of the island of Saint-Barth&lémyorce
from 1 January 2012. There is a provision in such decision that hightightdmited
competences of the Union and the need for (international) agreements:

France has undertaken to conclude the agreements necessary to éasube tinterests of the
Union are preserved when this change takes place. These agreemmauits relate firstly to
monetary matters, as France intends to retain the euro as thewolncy on Saint-Barthélemy
and it must be ensured that the application of the law of the Unidmeiessential fields of the
good functioning of economic and monetary union is maintained. Secondly, sucmegse
should relate to taxation [...].

The most important sign of the absence of power of the Community, noapé&an
Union, to define the geographical area in which EU law applidsisibsence of any act by
the European Community both at the time of the independence of Algeli862, that
reduced the territory relevant to the implementation of the EEaty by 2,381,741 km?2
(that is five times the European territory of France), andhattime of the German
reunification in 1990, which increased the territory by 108,333 km?2 -whishagded to the
248,713 km? of Western Germany.

It should be also noted that so-called ‘external borders’ of the UArb® 3 and 21, TEU,
and Arts. 67 and 77, TFEU) are in fact external borders of the Me&thtss, as indicated
for example inProtocol (no. 22) on the position of Denma#s of 1 January 2011, they are
land borders with European countries —Albania, Belarus, Croatia, &restbin, Macedonia,
Moldova, Norway, Russia, Serbia, Switzerland, Turkey and Ukraine- @odwath non-
European countries: Brazil and Surinam (on the border with French G@adaviorocco
(on the border with the Spanish cities of Ceuta and Melilla). Bfierence to ‘external
borders’ in community law also includes airports and ports, as entmyspato the territory
of the Member States.

2L European Council Decision of 29 October 2010 armenthe status with regard to the European Uniothef
island of Saint-Barthélemfficial Journal of the European Union 9.12.201®245/4.
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The fact that the Union has no competence to determine itogrrand that Member
States have, instead, exclusive competence to determine it, doesarothat they are not
bound by EU law in the exercise of such power. The above-mentioned provisions38%Art
TFEU, are obviously applicable. But beyond these provisions, the obtigaifidhe Member
States entail that they cannot use their competences in hatyprevent the application of
Union law. The presumption in Art. 52, TEU, implies that MembersState not entitled to
decide whether or not the Union law applies in a certain territory, but the iosistaire. This
is for example the case of the institutions of free zones. This is a regindedsatot differ in
principle from that usually stated in international treaties. His tegard, theVienna
Convention on the Law of Treatistates in Art. 29 on the ‘Territorial scope of treaties:’

Unless a different intention appears from the treaty or is otlserestablished, a treaty is binding
upon each party in respect of its entire territory.

2. The EU is not a state because the Union does not have its own population

The definition of the citizenship of the European Union is clearstated repeatedly in
Arts. 9, TEU, and 20, par. 1, TFELEVery national of a Member State shall be a citizen of
the Union. Citizenship of the Union shall be additional to and not replaceonati
citizenship’ As confirmed by the jurisprudence, it follows from such provigtms exclusive
competence of Member States in this area and, consequently, thesUamknof powers to
regulate the conditions of acquisition or loss of its citizenship. Thisspdt equivalent to the
citizenship of a sovereign state.

In this respect, the way in which the Court of Justice presenteghbframework of EU
Law, in its ruling of 2010 irRottmann(C-135/08) is interestin®f. It quotes the instruments
that recall the exclusive competence of Member States fotiggatheir citizenship and
therefore the European Union’s citizenship, established in theyToédaastricht, with the
introduction of Art. 8 (thereafter Art. 17 EC) in the Treaty of Rome. According to it:

Citizenship of the Union is hereby established. Every persoimbdioe nationality of a Member
State shall be a citizen of the Union. Citizenship of the Union sbiadplement and not replace
national citizenship.

Before the entry into force of the Treaty of Maastricht,@loairt of Justice in its decision
of 1992 inMicheletti (C-369/90%° only referred to international law with respect to such
competence:

Under international law, it is for each Member State, having due rega@bmmunity law, to lay
down the conditions for the acquisition and loss of nationgjitsi.10)

However, the Court’s reasoning did not define the frame of refetwaszd on which the
principle of effectiveness does not apply to Rieheletti case®* In public international law,

22 Judgment of the Court of 2 March 20I@nko Rottmann v Freistaat Baygf@ase C-135/08)(unpublished).

% Judgment of the Court of 7 July 199ario Vicente Micheletti and others v Delegaciér Gebierno en
Cantabria Case C-369/9@&uropean Court reports 1992 Page 1-04239.

% See note 21 above.
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this principle allows a state to deny recognition of theeitship of a person of that state if
this is not effective, as in the International Court of Justicaise oiNottebohmof 1954.
Following the sentence quoted above the ECJ only states:

However, it is not permissible for the legislation of a MemState to restrict the effects of the
grant of the nationality of another Member State by imposing an additiooadiition for
recognition of that nationality with a view to the exercisehef fundamental freedoms provided
for in the Treaty®

Therefore it makes an implicit reference to the EC Treaty.

The judgment irRottmann(C-135/08%° was adopted in 2010, therefore after the entry into
force of the Treaty of Maastricht (and the Treaty of Lisborncthyhinowever, was not in force
at the time of the facts of this case), and after the amlopfi the Decision of the European
Council of Edinburgh on Denmaikin emphasising the exclusive competence of Member
States to confer their citizenship, the Court of Justice referred to:

3 Declaration No 2 on nationality of a Member State, annexed by theb&teStates to the final
act of the Treaty on European Union (OJ 1992 C 191, p. 98), is worded as follows:

“The Conference declares that, wherever in the Treaty estafdjstiie European Community
reference is made to nationals of the Member States, théaquedether an individual possesses
the nationality of a Member State shall be settled solelyefsrance to the national law of the
Member State concerned. [...]"

“4 According to a decision of the Heads of State and Government,ngpedthin the European
Council at Edinburgh on 11 and 12 December 1992, concerning certain problems bgised
Denmark on the Treaty of European Union (OJ 1992 C 348, p. 1, ‘the Edinburgh decision’):
“The provisions of Part Two of the Treaty establishing theopeaan Community relating to
citizenship of the Union give nationals of the Member Statdii@uhl rights and protection as
specified in that Part. They do not in any way take the place of natidizainship. The question
whether an individual possesses the nationality of a Membee it be settled solely by
reference to the national law of the Member State concern@mht’s. 3 and 4)

These two instruments explain a position common to all MembersStae first one is a
declaration and, therefore, not binding; the second, though, is a bindingf acere
declaratory nature, which explicitly restates that which in @se was implicitly stated in
the Treaty of Rome, before and after the adoption of the Treaty of Maa#tathimended it.
Even more interesting is to follow the reasoning of the Coursseraits competence in the
Rottmancase (C-135/08Y. It should be remembered that Mr. Janko Rottman, of Austrian
citizenship, acquired the German citizenship and consequently lostshigtizenship under
the Austrian law on citizenship. Later, he lost his Germanecisizip in application of the
German law on citizenship because he had improperly acquiredmityng to declare that
he had been subject to a legal action for alleged offences ixeéhgse of his profession in
Austria. Therefore, he was stateless, deprived of any citizeasheast temporarily until the
Austrian authorities restored his original citizenship. The Gerp@mt involved in the
guestion, the Federal Administrative Court (Bundesverwaltungsgeribletefore referred
the matter to the Court of Justice, asking whether such a srituatis compatible with EU
law.

% n theMicheletticase, see note 21 above.
%6 5ee note 20 above.
27 See note 20 above.
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The Court of Justice starts its response by reminding:

The German and Austrian Governments also argue that when theodewighdrawing the
naturalisation of the applicant in the main proceedings was adopted, tiee Vs a German
national, living in Germany, to whom an administrative act by a German auth@#yaddressed.
According to those governments, supported by the Commission, thierédore, a purely internal
situation not in any way concerning European Union law, the latter noghegdplicable simply
because a Member State has adopted a measure in respect ofitsmatbnals. The fact that, in
a situation such as that in the main proceedings, the person concereised his right to
freedom of movement before his naturalisation cannot of itsaltitute a cross-border element
capable of playing a part with regard to the withdrawal of that naturalisgjpam. 38).

The Court does not follow the line of reasoning of the two statesecned and that of the
Commission. It begins, though, by recalling the fundamental principl®ely, the lack of
competence of the Union to establish the criteria for acquiringaamay the citizenship of
the EU:

39 ltis to be borne in mind here that, according to established-taw, it is for each Member
State, having due regard to Community law, to lay down the conditions for the acquisition and loss
of nationality [...].

The Court hence refers to public international law as well aguttggment inMicheletti
(C-369/90)% before continuing with its reasoning:

40 It is true that Declaration No 2 on nationality of a Member Sfatéand the decision of the
Heads of State and Government, meeting within the European Council fich were intended
to clarify a question of particular importance to the Member Statamely, the definition of the
ambit ratione personae of the provisions of European Union law refemonthe concept of
national, have to be taken into consideration as being instruments for ¢nprétation of the EC
Treaty, especially for the purpose of determining the ambit ratione persbtizeg Treaty.

41 Nevertheless, the fact that a matter falls within thepetemce of the Member States does not
alter the fact that, in situations covered by European Union law, the national aiesmed must
have due regard to the latter (see, to that effect [...]).

42 1t is clear that the situation of a citizen of the Union who, Iike dpplicant in the main
proceedings, is faced with a decision withdrawing his naturalisation, adbgtéae authorities of
one Member State, and placing him, after he has lost the natioobhiyother Member State that
he originally possessed, in a position capable of causing him to losethe sonferred by Article
17 EC and the rights attaching thereto falls, by reason of its naindeits consequences, within
the ambit of European Union law.

43 As the Court has several times stated, citizenship of the Union is intendetiedlredamental
status of nationals of the Member States [see...].

44 Article 17(2) EC attaches to that status the rights and diaiésiown by the Treaty, including
the right to rely on Article 12 EC in all situations falling withthe scope ratione materiae of
Union law (see [...]).

45 Thus, the Member States must, when exercising their powées sphere of nationality, have
due regard to European Union law [judgements quoted)].

46 In those circumstances, it is for the Court to rule on the questions referred byitimalnaturt
which concern the conditions in which a citizen of the Union may, bebausses his nationality,
lose his status of citizen of the Union and thereby be deprived of the riglatsiradt to that status.

It is important to do a comprehensive reading of the Court of disstieasoning, as
evidenced by the many comments written soon after the publicatibe afiling. They either

2 5ee note 21 above.
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welcome the ruling as a step forward towards the recognitiomeofstatus of European
citizens (referring primarily to paragraphs 43 to 46, quoted abovejitiaised the Court for

not having the courage to rule on the merits, referring to the foltpp@ragraphs, especially
paragraph 59. Instead, the Court’s reasoning is logical and iislgmredictable for anyone
who keeps track of the EU Law as based on the wording of treati@edme sovereign
Member States that, under public international law, are based @ritiogple of conferral
according to which, as now the TEU reminds (Art. 5, par.tBg Union shall act only within
the limits of the competences conferred upon it by the Member BtétesTreaties to attain
the objectives set out theréiitherefore, it is necessary to quote the remaining of the Court
of Justice’s reasoning in the judgemenRottman(C-135/08)*°

47 In this regard, the national court essentially raises the quesfitine proviso formulated in the
Court’s case-law cited in paragraph 45 above, to the effect that #mabddr States must, when
exercising their powers in the sphere of nationality, hawerdgard to European Union law, and
also the question of the consequences of that proviso in a situatiorasulat in the case in the
main proceedings.

48 The proviso that due regard must be had to European Union law does rpboose the
principle of international law previously recognised by the Coamd mentioned in paragraph 39
above, that the Member States have the power to lay down the conftitithe acquisition and
loss of nationality, but rather enshrines the principle that, ipees of citizens of the Union, the
exercise of that power, in so far as it affects the rights coedeand protected by the legal order
of the Union, as is in particular the case of a decision withdrawstgralisation such as that at
issue in the main proceedings, is amenable to judicial revavied out in the light of European
Union law.

49 Unlike the applicant in the case giving rise to the judgne Kaur who, not meeting the
definition of a national of the United Kingdom of Great Britain and Northestand, could not be
deprived of the rights deriving from the status of citizen h&f Union, Dr Rottmann has
unquestionably held Austrian and then German nationality and has, in consequeoged e¢nat
status and the rights attaching thereto.

50 Nevertheless, as several of the governments having submittedatibasrto the Court have
argued, if a decision withdrawing naturalisation such as that at igstlee main proceedings is
based on the deception practised by the person concerned in conneth the procedure for
acquisition of the nationality in question, such a decision coulddmpatible with European
Union law.

51 A decision withdrawing naturalisation because of deception corresponds to a reasiog rtel
the public interest. In this regard, it is legitimate for arivteer State to wish to protect the special
relationship of solidarity and good faith between it and its natioaald also the reciprocity of
rights and duties, which form the bedrock of the bond of nationality.

52 That conclusion relating to the legitimacy, in principle, of a decisigthdrawing
naturalisation adopted in circumstances such as those in the maiegaliogs is borne out by the
relevant provisions of the Convention on the reduction of ststedss. Article 8(2) thereof
provides that a person may be deprived of the nationality of a ContractteyiShe has acquired
that nationality by means of misrepresentation or by any atbeof fraud. Likewise, Article 7(1)
and (3) of the European Convention on nationality does not prohibit a sty from depriving
a person of his nationality, even if he thus becomes statelesstheberationality was acquired
by means of fraudulent conduct, false information or concealment oEkewant fact attributable
to that person.

53 That conclusion is, moreover, in keeping with the general prinofplgernational law that no
one is arbitrarily to be deprived of his nationality, that principkeing reproduced in Article 15(2)
of the Universal Declaration of Human Rights and in Article 4fche European Convention on

2 see note 20 above.
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nationality. When a State deprives a person of his nationality because atthiof deception,
legally established, that deprivation cannot be considered to be an arbitrary act.

54 Those considerations on the legitimacy, in principle, of a decisitwnaiting naturalisation
on account of deception remain, in theory, valid when the consequieti withdrawal is that
the person in question loses, in addition to the nationality oMémber State of naturalisation,
citizenship of the Union.

55 In such a case, it is, however, for the national court to ascertainherh#tie withdrawal
decision at issue in the main proceedings observes the pringippgoportionality so far as
concerns the consequences it entails for the situation of therpemcerned in the light of
European Union law, in addition, where appropriate, to examination of tbpoptionality of the
decision in the light of national law.

56 Having regard to the importance which primary law attachethéostatus of citizen of the
Union, when examining a decision withdrawing naturalisation it is necgsHagrefore, to take
into account the consequences that the decision entails for the mensoerned and, if relevant,
for the members of his family with regard to the loss of tijletsienjoyed by every citizen of the
Union. In this respect it is necessary to establish, in particultiether that loss is justified in
relation to the gravity of the offence committed by thasq@erto the lapse of time between the
naturalisation decision and the withdrawal decision and to whethepibgsible for that person to
recover his original nationality.

57 With regard, in particular, to that last aspect, a Member State whasenality has been
acquired by deception cannot be considered bound, pursuant to Article 17 E&raia from
withdrawing naturalisation merely because the person concerned has egowvered the
nationality of his Member State of origin.

58 It is, nevertheless, for the national court to determine whettefore such a decision
withdrawing naturalisation takes effect, having regard to all the mevcircumstances,
observance of the principle of proportionality requires thesperconcerned to be afforded a
reasonable period of time in order to try to recover the nationality of his MeBtate of origin.

59 Having regard to the foregoing, the answer to the first question atftetéirst part of the
second question must be that it is not contrary to European Unionngvariicular to Article 17
EC, for a Member State to withdraw from a citizen of the Uniennéitionality of that State
acquired by naturalisation when that nationality has been obtaineddgptien, on condition that
the decision to withdraw observes the principle of proportionality.

It is worth reiterating: the fact that the EU Law mustdbserved by all Member States
when they grant or withdraw their citizenship does not alter ttetiat Member States have
exclusive competence on the matter. They retain full ownershg admpetence that the
Union does not have. The rules governing the exercise of this exclosimpetence,
established by Union law, are not different in nature from thosableshed by other
international treaties: for example, the obligation to draw theecpuences of the prohibition
to withdraw citizenship, which means making a person statel@ssimed in the instruments
mentioned above and which the Court of Justice referred to as theatmdeal law
framework in theRottman judgment (C-135/08) (paragraphs 14 to 21), namely the
Universal Declaration of Human Rights, adopted by the United Nations Gé&sseahbly on
10 December 1948, the Convention on the Reduction of Statelessness, adblewedyairk
on 30 August 1961, and the European Convention on Nationality of 6 November 1997.

30 See note 20 above.

16



The Nature of European Union Law

3. The EU is not a state because the Union does not have a governtmexercising
effective sovereign control over a territory

The European Union does have a system of government formed by institwitbns
regulatory and decision powers that apply to the territory and poputsHtiglember States.
However, this is not a sovereign power for all purposes; not even aaseeof the exclusive
competences of the Union.

From this point of view, it is important to bear in mind that MenmBites can agree to
withdraw these competences through an amendment of the traats&sted in Art. 48, par.
2, TEU:

The Government of any Member State, the European Parliament or the Gmnmiay submit to
the Council proposals for the amendment of the Treaties. These geopuwsg inter alia, serve
either to increase or to reduce the competences conferred on the Unioriredties;

as well as in the third paragraph of theclaration (n.18) in relation to the delimitation of
competences

the representatives of the governments of the Member Sta¢esing in an Intergovernmental
Conference, in accordance with the ordinary revision procedure prdviolein Article 48(2) to
(5) of the Treaty on European Union, may decide to amend the Treaties ugbntiehlUnion is
founded, including either to increase or to reduce the competencesredrda the Union in the
said Treaties.

Additionally, the Union totally depends on the authority of the Memit&tie$S in relation
to the control of the territory, which is the geographical scopgbefespective law. This is
also recognised in some provisions of Art. 299, TFEU (256, TEC) tleapanrticularly
relevant [highlights added]:

Acts of the Council, the Commission or the European Central Barghwipose a pecuniary
obligation on persons other than States, shall be enforceable.

Enforcement shall be governed by the rules of civil proceslin force in the State in the
territory of which it is carried out The order for its enforcement shall be appended to the
decision, without other formality than verification of the autloityt of the decisionpy the
national authority which the government of each Member Stateall designatdor this purpose
and shall make known to the Commission and to the Court of Justice of the European Union.
When these formalities have been completed on application by the paréyream the latter may
proceed to enforcement in accordance with the national law, by bringing the magtethydirefore
the competent authority.

Enforcement may be suspended only by a decision of the Courevelpihe courts of the
country concerned shall have jurisdiction over complainksit enforcement is being carried out
in an irregular manner.

It should be noted that this is the only provision of the treati@sestablishes how to
enforce measures from the Institutions, and it is further lintdedcts of the Council, the
Commission or the European Central Bank which impose a pecuniary obligatiomsomgpe
other than State'sThis is a double limitation, thus, as Art. 299 does not apply to other
institutions and bodies of the Union, and itis only related to pecunidigatbns. For other
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cases, the only relevant norm of the Treaty is Art. 4, par. 3 omriheiple of sincere
cooperation (which will be discussed later).

It may be mentioned as a relevant example that for the maeagerh the Union’s
customs —the exemplary case of exclusive legislative competétize European Union, the
only provision of the Treaty is Art. 33, TFEU (135, TEC) on customs cooperation:

Within the scope of application of the Treaties, the Europeandpaelt and the Council, acting

in accordance with the ordinary legislative procedure, shall takasones in order to strengthen
customs cooperation between Member States and between the latter and thesdommis

4. The notion of scope of application as the main consequence tbe non-state
nature of EU Law

The notion of scope of application of EU Law appears to be one aidbedisconcerting
concepts for legal scholars who are not experts on the subjeetiadlgpfor constitutional
law scholars.

The EEC Treaty stated already in 1957 in its Art. 7 (now ArtTEREU) that: Within the
scope of application of the Treatips] any discrimination on grounds of nationality shall be
prohibited’ This was a clear reference to th@ihciple of conferral There were no words
such ascompetence of conferral conferred competengeor ‘principle of conferralin the
founding Treaties before the entry into force of the Treatyislbdn. In any case, it was
obvious for all experts that thgrinciple of conferral applied to the Communities. This
principle is well-known in international public law, where it appli@s international
organisations. According to the principles of public international law,remre states —and
only they- have a general and exclusive power over their terriamge it is not a state —as it
does not have its own territory and population, and it does not have a goneaxaeising
sovereign effective control over the territory- the European Urasmlo general competence
similar to the competence of a state.

After the entry into force of the Treaty of Lisbon, Arts. 4 ancpert, with exactly the
same words, thatbmpetences not conferred upon the Union in the Treaties remairheith t
Member StatesThe same phrase is also repeated inQigelaration (n.18) in relation to the
delimitation of competencesAdditionally, Art. 7, TFEU, confirms that the Union:
‘[observes]the principle of conferral of poweisSuch insistence is explained by the context
in which the Treaty of Lisbon has been adopted, after the failuree@dnstitutional Treaty
of 2004. Even before the opening of tBaropean Conventionf 2002-2003, voices were
raised in some Member States requesting the inclusion in the fgutrdaties of a clause
similar to the famous Tenth Amendment of the Constitution of the t&tates of America
of 1787, according to which:The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to HiesStespectively, or to
the peoplé.Just as in 1787 in Philadelphia, it was about making explicitreipte that was
obvious to legal scholars of good faith.

As prescribed in Art. 5, par. 2, TEU:
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Under the principle of conferral, the Union shall act only witkive limits of the competences
conferred upon it by the Member States in the Treaties to dtiaiobjectives set out therein.
Competences not conferred upon the Union in the Treaties remain with tHeeMetates

The novelty introduced by the Treaty of Lisbon is limited to inclu@irnginciple that till
then was unwritten, but which has nevertheless always been deqplechlde to the
community treaties —including the EDC Treaty of 1952, the dratuttaf the European
Political Community of 1953 and the Treaty of Maastricht on the European Union of 1992.

In the original text of the founding treaties the phragsaciple of conferral or the word
‘competencedid not appear. Art. 2, EEC, defined the ‘task’ of the Communitygsion in
French, il compitd in Italian, ‘die Aufgab&in German), and Art. 3 its ‘activitiesagtion,
azione Tatigkei) to fulfil its ‘purpose’ (in German, ‘im Sinne,” or ‘in the sensg). The
word ‘competence’ was only used to refer to the powers of EUutistis (not the EU itself)
and of the Member States. The word ‘competeno@npétencecompetenzaZustandigkeit
was first used in relation to the powers of the Community in thglé& European Act of
1986, in Art. 130R on environmental policy (now Art. 191, TFEU). Probably egal |
meaning of the word competence —which means possibility of exgr@gpower- was easier
to understand than the word ‘activities,” not much used in legal scholarship, but cholsen by t
drafters of the Treaty of Rome in 1957 for its dynamic connotati@mould also be stressed
that — at least in the first four EC languages i.e. Frenelm@n, Italian and Dutch, the word
‘activities’ better matches the functionalist project of Européategration —that is the
development of common policies, while the word ‘competence’ is traditiomanstitutional
law, and also more consistent with the federalist project.

The real novelty introduced by the Treaty of Lisbon to the foundirgiéseis not the use
of the word ‘competence,’ but the delimitation of a list of thedd’s competences. This was
the response of the European Convention of 2002-2003 to those who, as the reépessenta
of the German Lander, had long insisted on the elaboration of aota¢a of EU
competences’ and the introduction of a clause specifying that mha&neg competences
belong to the Member States. That said, the list of competencegsledrny the European
Convention was based on the existing powers of the Community and the BEutdpuea.
These were included in Arts. 2 and 3, EC, as well as in ArtJ],cBncerning the mission
and activities of the Community and the Union, and particularly ircldngses of the treaties
which constituted the legal basis for the actions of the Community and the Union.

As previously mentioned, the EEC Treaty already referred in 185ifs iArt. 7, to the
notion of scope of application of the Treaty. The Court of Justicalhass verified, before
passing a judgement, that the dispute or the question askedmitlais the scope of the
treaties —although it often does not explicitly refer to it when thislsious. However, the
examination of the questions posed to the EU Court of Justice shomadhgtlawyers and
judges from the Member States have not internalised the ide##yashould first check
whether a matter fallsvithin the scope of the treatidsefore attempting to apply the
principles or rules of EU law.

The difference between the concept of competence of the Union and thatsabpe can
be explained as follows: the concept of competence applies to a pbaeron transferred
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by the States to the Union, while the scope defines the applicability of thglasnand rules
of EU law, even if they are general principles —such as tead mentioned principle of no
discrimination based on nationality- not directly linked to a specific sector.

Art. 51 of theCharter of Fundamental Rightef the European Uniorntitled precisely
‘Scope’ states that:

The provisions of this Charter are addressed to the institutions and<otithe Union with due
regard for the principle of subsidiarity and to the Member Statdg when they are implementing
Union law.

The explanation under the authority of the Praesidium of the Conventiodr#fied the
Charter, updated under the responsibility of the Praesidium of the Buardanvention,
states that:

The requirement to respect fundamental rights defined in a Unionxtastenly binding on the
Member States when they act in the context of Community law

The difference between the concepts of competence and scope isuiiiee and
therefore often not understood by non-specialists in EU law. Tlpokieg, among other
things, why some experts on domestic law sometimes accus&t@edt of Justice for not
respecting the principle of conferral. For example, this lexgiéntly occurred in Germany in
the context of the ratification of the Constitutional Treaty and the Treaty of Lisbon, with
comments on the ruling of the EU Court of Justice in 2005 ividmegoldcase (C-144/04}:
in relation to the principle of no discrimination based on age.

We must remember, as a premise, based either on the rules rariglgsiof public
international law, or on common rules and principles of domestic tla&t the scope of
application of state law is simply determined by the preseheeperson (natural or legal) —
or by the development of an activity at a distance by a naiutagal person- on the territory
of the affected state. Immunity and privilege regimes —sucth@se tfor diplomatic and
consular staff, as well as for international organisations- are not exceptitms principle. It
only means that if the host state’s law applicable to theaeteactivity or to certain areas is
not applied, this is outside of the jurisdiction of cours and administration of the hest stat

As regards the definition of the scope of an international treaty, thi®idetisrmined
by a geographical criterion, although based on a specific group ofepsoph as thenited
Nations Convention on the Elimination of all forms of Discrimination agaiisimen
(CEDAW) of 1979. Still, the scope of certain principles may beebfit from the general
scope of the treaty. This applies to the territory of the coiimigastates, but they can limit its
scope to some extent by expressing reservations.

In the case of EU Law, it is necessary to add that thetisitues slightly different
from that of the international law of treaties. First, it®p is determined byatione
materiae—with extraterritorial effects as well. Second, the tredimit theratione lociand
ratione personaescope of EU law, according to special rules. When there afertier
specifications, the word ‘scope’ used in EU law as a corollathefrinciple of conferral,

31 Judgment of the Court (Grand Chamber), 22 Nover@é5, Werner Mangold v Riidiger HelnCase C-
144/04.European Court report2005 Page 1-09981
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means scope based on the subjecatibne materiag, while there might be further
specificity in the case of scope based on the persatiofie personag or on the territory
(‘ratione loci). In all three cases the scope of EU law sets limitshenapplicability of the
principles and rules contained in EU treaties and secondary legislation.

The scope based on the content of the founding treaties, as veélahsEU law,
including secondary legislation, is determined by the principle oecaif However, there is
no accurate and comprehensive list in the founding treaties to sistéidi extent and the
exact limits of the scope of application. Instead, these aremde&zl by an examination of
the objectives, competences and legal bases for the activitibe &uropean Union. The
Treaty of Lisbon has clarified the objectives and competencdsedinion, but it remains
necessary to consider the precise wording of the legal bases.

As regards theratione persondescope of EU Law, in principle, EU law has no
impact over the relations between the Member States and tie#nsi unless it regulates an
activity that is part of itsratione materiaescope and that the citizen has used —or intends to
use- his freedom of movement within the European Union, or unlesainhaional of a
Member State who is in another Member State different from his state iof @sgn the case
of Chen® This case concerns an lIrish citizen born in Britain who had notledveutside
the territory of the United Kingdom. The situation of Mr. Rottmia the previously
mentioned casdis quite peculiar, considering that he went from having a citigersf two
Member States to having none.

Instead, and always as a general rule, EU law appliesatiiored between a Member State
and citizens of other EU Member States, unless it is an gabivgituation that is outside its
‘ratione materiaéscope. ‘The key point in this matter is the principle of no dmsicration
between citizens of the host state and citizens of other EU Member States.

Regarding the relations between EU Member States and citidethérd countries, the
rule is similar to that applied to relations between MembeteStand their citizens. An
important exception to this rule is that related to family toers of nationals of other EU
Member States, who enjoy the same rights as the citizehs &uropean Union. In addition,
there are other exceptions due to the existence of secondatgtiegisimed at regulating
certain aspects of the access to the labour market and cenmaiiitdef the welfare system
by citizens of third countries.

All what was just discussed applies to natural persons. In contrastgard to legal
persons, it should be remembered that, unlike the citizenship of the Butdpes, there is
no nexus of ‘nationality,” not even indirect, between the Union andterlegal persons.
There are no rules of Union law on nationality of natural personspitytrules of the
Member States’ laws. In relation to the difficult problem of effectiveness of the nexus of
nationality, public international law applies, but only in the event tha& nexus of
nationality relates to proprietors or partners of a legal eluittgted in a Member State, as in
the example decided by the International Court of Justice (IC#)e case oBarcelona

32 Judgment of the Court (Full Court) of 19 Octobef2Kungian Catherine Zhu and Man Lavette Chen v
Secretary of State for the Home Departm€@ase C-200/0Zuropean Court reports 2004 Page 1-09925.
%3 See note 20 above.

21



Jacques Ziller - 2011

Traction, Light and Power Company, Limit@8lelgium v. Spainjudgement of 24 July 1964

and 5 February 1970). That said, if the proprietors or partners are nationals of a Meteber Sta
other than where the headquarters are located, there is anr@megfe- sometimes even an
important one — with the prohibition of discrimination on grounds of natiorgihoiT his can

lead to disapply the ordinary rules of public international law conugithie effectiveness of

the nexus of nationality, as it also happens in relation to natusdrse who are European
citizens, as demonstrated by teheletticase (C-369/90) already discusséd.

[I.  EUROPEAN UNION LAW IS BASED ON BINDING AGREEMENTS BETWEEN SOVER EIGN
STATES

Since the European Union is not a state, its Constitution —thié unding Treaties-
cannot be assimilated to that of a federal state, such agdmpée the Constitution of the
United States of America, the Constitution of the Swiss Confaderar the Fundamental
Law of the Federal Republic of Germany. Unlike the latter BbeConstitution remains an
agreement between states, or a contract, as indicated byntiveolegy in German language,
which uses the same wordlértrag both for a treaty of public international law and for a
contract of private law. It follows that the nature of EU Lawmeasessarily different from the
nature of the law of a federal state.

First of all, it should be made clear that the adjective ‘soyerén the following
paragraphs is aimed merely at stressing that the concstdtefreferred to is that typical in
public international law. The fact that the units which are pad tdderal state are called
‘states’ (as in the case of the United States of Ameaoicaje considered as such by domestic
law (as for the cases of Austria and Germany) does not #ffecature of non-state status of
those units within the meaning of international law.

The founding Treaties can be divided into three categories: foundiaiges,erevision
treaties and enlargement treaties. Only those treaties atingtithe Communities in 1951
and 1957 are genuinely founding treaties. The Single European Act®hh88he Treaty of
Maastricht of 1992 have been considered as revision treaties of tineuodsntreaties, and
as founding treaties in relation to monetary union, foreign policycang@eration on justice
and police. The accession treaties (also sometimes callgdj@ement treaties) are a specific
category of treaties that increase the number of Member States of tlee Unio

Until now, a different form to an international treaty as thesbias European integration
has never been considered, although there was some discussion durikgropean
Convention of 2002-2003 on the possibility of a different option. That debate enhdee
level of the Praesidium of the Convention with the decision to maiatéieaty amendment
mechanism based on an intergovernmental conference for futur@mnewisithe draff reaty
establishing a Constitution for Europprepared by the Convention. In order to express his

34 See note 21 above.

22



The Nature of European Union Law

disappointment, this option prompted the vice-president of the Convention,n@idaato,
to exclaim: ‘It's a boy! He intended to highlight that th&ttever which the Convention was
working would be a Treaty (male word), while Amato would have @t Constitution
(feminine word).

The Treaty of Lisbon of 2007 is not different from the 2004 Constitutidnehty. The
abandonment of theconstitutional concept,with the adoption of the mandate of the
Intergovernmental Conference in charge of drafting what themimetae Treaty of Lisbon,
does not change the legal nature of the Treaty of Lisbon compared @otiséitutional
Treaty. All founding Treaties, including the Constitutional Tredtg, TEU, the TFEU, and
the Charter of Fundamental Rightahich shall have the same legal value as the Tréaties
under Art. 6, TEU, are agreements between sovereign states ffaitti was considered as
the ‘Basic Constitutional Charter established by the Treatythe judgement of 1986 in the
caseles Verts v. European Parliamef®-294/03%° (par. 23), or in the Opinion 1/91 of the
same Court on th€reation of the European Economic Ategoar. 21), then the European
Council conclusions in which the mandate of 2007 that proclaimed the abanddhment
‘constitutional project’ was adopted did not change anything of substance.

1. The principle of primacy as a consequence of the internainal treaty nature of
the EU Constitution

The most visible consequence of the fact that the European Urliasasl on a pact that
binds sovereign states is the principle of primacy.

The principle of primacy was formulated by the Court of Jasticits ruling of 15
July 1964 in the cas@osta v. Ene(6/64)3” The principle of primacy can be found today in
the Declaration (n.17) concerning primacgnnexed to the founding treaties, according to
which:

The Conference recalls that, in accordance with well setidese law of the Court of Justice of the
European Union, the Treaties and the law adopted by the Union on the bdsisToEtties have
primacy over the law of Member States, under the conditions laid down by the sai@case |

The opinion of the Council Legal Service is part of this declaration, according¢b:whi

At the time of the first judgment of this established case(@usta/ENEL,15 July 1964, Case
6/641 (1)) there was no mention of primacy in the treaty. liligts# case today. The fact that the
principle of primacy will not be included in the future treahals not in any way change the
existence of the principle and the existing case-law of the Coursté€u

The note (1) quotes the well-known phrase in the judge@esta v EnelC-6/64) in
which the Court states:

% Judgment of the Court of 23 April 198Barti écologiste "Les Verts" v European Parliame@ase 294/83.
European Court reports 1986 Page 01339.

3 Opinion of the Court of 14 December 1991. Opinié@l1European Court reports 1991 Page 1-06079.

37 See note 8 above.
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It follows (...) that the law stemming from the treaty, an indepgnstaurce of law, could not,
because of its special and original nature, be overridden by domegék geovisions, however
framed, without being deprived of its character as Community law ahdwtithe legal basis of
the Community itself being called into question.

Usually scholarly comments insist on the expressilaw ‘stemming from[...] an
independent sour¢gethat precedes the reference spécial and original natureof EC law.
It would be wrong, however, to forget the expressithe law stemming from the tredty
Indeed, the reason that ‘[EC laeguld not[...] be overridden by domestic legal provisions,
however framedis precisely because itstens] from the treaty and therefore isdn
independent sourte relation to domestic law.

Although the judges who formed the Court in 1964 did not consider it appropriate
necessary, they could have cited the rule of international langaifes related to internal law
and observance of treaties, now codified in Art. 27 of the Vienna Convemntitime Law of
Treaties signed in Vienna on 23 May 1969:

A party may not invoke the provisions of its internal law as juatifio for its failure to perform a

treaty. This rule is without prejudice to article 4@rovisions of internal law regarding
competence to conclude treaties]

In reality, such principle is stated in the judgemento$ta v. Enéf precisely in its legal
reasoning:

The integration into the laws of each member state of provisibithwerive from the community
and more generally the terms and the spirit of the treagke it impossible for the states, as a
corollary, to accord precedence to a unilateral and subsequent oreasver a legal system
accepted by them on a basis of reciprocBuch a measure cannot therefore be inconsistent with
that legal system. The law stemming from the treaty, an indeperalgoe ©f law,could not
because of its special and original nature, be overriddgndomestic legal provisions, however
framed, without being deprived of its character as community law @&hdut the legal basis of
the community itself being called into questitnnghlights added]

The international treaty nature is the main reason why primBEY law differs from the
supremacy of the Constitution in the internal legal order of a sgvestate, which is the
manifestation of the principle of hierarchy of norms. This disitinc often provokes
scepticism from a number of scholars, be they EU lawyers ortidiasmal lawyers.
Moreover, English speaking scholars have acquired over time theadiigy habit of calling
primacy with the word ‘supremacy,’ that appears as a referém the Constitution of the
United States of America (Art. 6, second paragraph) that states:

This Constitution, and the Laws of the United States which shalida® in pursuance thereof;

and all Treaties made, or which shall be made, under the AuthdribedJnited States, shall be

the supreme Law of the Land; and the Judges in every State shall be baabg,thay Thing in
the Constitution or Laws of any State to the Contrary notwithstanding.

In contrast, the Spanish Constitutional Court in its Declaration 1/2008 December
2004 on the Treaty establishing a Constitution for Europe signed in Ron2d October
2004, has made the distinction between the primacy of EU law and thamsugyr of the

38 See note 8 above.
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Constitution. This is a cardinal argument of its reasoning comge the compatibility of
Article 1-6 of the Treaty establishing a Constitution for Eureyiih the Spanish Constitution.
Article I-6 is entitled ‘Union law’ and it reads as follows:

The Constitution and law adopted by the institutions of the Union in isx&acompetences
conferred on it shall have primacy over the law of the Member States.

A declaration annexed to the Constitutional Treaty on Art. |-6ctate: The Conference
notes that Article I-6 reflects existing case-law of the Courfustice of the European
Communities and of the Court of First Instandéhe Spanish Constitutional Court notes the
fact that:

the primacy that for the Treaty and its secondary legislati@@iut in the controversial Art. I-6
is limited specifically to the exercise of the competermomferred on the European Union. It is
not, therefore, a primacy of general application, but restricted to the Uniemscompetences.

It then continued:

Primacy and supremacy are categories that operate in differentrordde former, in the
application of valid norms; the latter, within the normative procedures. The suprésiaased on
the hierarchical superiority of a norm. As such it is a source liditsafor inferior norms, with the
consequence, therefore, that these are invalid if they contravieaeis imperatively stated by the
superior norm. The primacy, on the other hand, is not necessarily based loergrehy, but on
the distinction between fields of application of different nornféghware in principle valid. One
or more of them, though, are able to displace others by virtue of preferred or prevaleoaaqpli
due to different reasons.*

In other words, it can be stated that in the system of hierafalgrms the Constitution is
at the top of the legal system. Following a descending order, dheldaws, regulations and
administrative measures subject to it. Any norm or measureacrw the higher norm
should be considered invalid. On the contrary, the primacy of EU Laatigart of a system
of formal hierarchy of norms. This is a point that many comnerganisunderstand when
considering the judgement in 1976 in Bienmenthakase® a step forward with respect to
the ruling inCosta v. Enebf 1964%° The question is not where to situate the EU norms of
treaties, directives, regulations and decisions in terms of trestifution, the law, the
regulations and the measures of the Member State. The fundamental reason fibertneei
is that the primacy is the expression of the obligations stemimingthe pact signed by the
state, which —in accordance with the principles of public internatiamal cannot justify its
contravention based on internal norms, regardless of their rank. Thansxplhy all the
norms of EU law prevail over those of domestic law: for exangieEU regulation prevails
over the Constitution of a Member State.

Consequently, the effect of the primacy is not based on the invadidg&ynorm which is
hypothetically inferior, but only on the obligation for the institutions and bodies of tleetatat
make the norms of EU law effective in practice, where tiege contradiction between an
internal norm and a norm of EU law. An invalid norm would entail its anent or the

" N. of T.: non-official translation from Spanish.

39 Judgement of the Court of 15 December 198Bamenthal v ltalian Minister for Financ&€ase 35/76.
European Court reports 1976 Page 625.

“9'See note 8 above.
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obligation to annul it, while the principle of primacy only mandates dbligation not to
apply the domestic norm to the particular case or to similascdhe Court of Justice has
never required more than the non-application of the internal norm tivatc@ntravention
with a norm of EU law.

2. The application of the principles of international state iability as a consequence
of the international treaty nature of the EU Constitution

The application of the principles of international state ligbfibllows from the fact that
the EU Constitution is an international treaty. Under the rulgsiblic international law, the
state is liable for both acts and omissions of its institutionsbaadies, even for those of
private entities acting under its control.

This principle has been stated, for example, by the ICCase concerning United States
Diplomatic and Consular Staff in Tehrajjudgement of 24 May 1980).

The ICJ indicated in its ruling that the behaviour of tdeslim Student Followers of the
Imam's Policycould be directly attributed to the Iranian State if it weséablished that they
were acting on behalf of the state’s bodies. The application optineiples of public
international law explains the reason why in EU law the indepeerd#rite Member State’s
institutions and bodies is not decisive.

Therefore, it should not be surprising that the EU Court ofickustecognises the
responsibility of a Member State not only for acts of the gowem —central or
decentralised, i.e. local authorities- but also of the Parliament and even tise court

The responsibility of the Member State for acts of the lagiskeontrary to EC law was
upheld by the Court of Justice in its ruling of 1991 in the Eagrcovich(C-6/90)*

In the motivation of its judgment concerning the responsibility ofMieenber State for
acts of its Parliament, the Court begins its reasoning witlel#ssic reference to the special
nature of EC law:

31 It should be borne in mind at the outset that the EEC Treaty batedrits own legal system,
which is integrated into the legal systems of the MembersStatd which their courts are bound
to apply. The subjects of that legal system are not only the &tebtdtes but also their nationals.
Just as it imposes burdens on individuals, Community law is alsudedeto give rise to rights
which become part of their legal patrimony. Those rights ariseonlyt where they are expressly
granted by the Treaty but also by virtue of obligations which the yregposes in a clearly
defined manner both on individuals and on the Member States and the Comnstitutlyans (see
the judgments in Case 26/62 Van Gend en Loos [1963] ECR 1 and Cas€d@dv ENEL
[1964] ECR 585).

The Court continues by calling attention to the role of national £aurnsuring the
effectiveness of EC law:

“1 Judgment of the Court of 19 November 198hdrea Francovich and Danila Bonifaci and otherstalian
Republic Joined cases C-6/90 and C-9/BOropean Court reports 1991 Page 1-05357.
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32 Furthermore, it has been consistently held that the national cobdseatask it is to apply the
provisions of Community law in areas within their jurisdintimust ensure that those rules take
full effect and must protect the rights which they confer oiviohehls (see in particular the
judgments in Case 106/77 Amministrazione delle Finanze dello StatomeBihal [1978] ECR
629, paragraph 16, and Case C-213/89 Factortame [1990] ECR 1-2433, paragraph 19).

33 The full effectiveness of Community rules would be impainddthe protection of the rights
which they grant would be weakened if individuals were unable to obtiiesewhen their rights
are infringed by a breach of Community law for which a Member State can be held relgponsi
34 The possibility of obtaining redress from the Member Stgtarticularly indispensable where,
as in this case, the full effectiveness of Community rulesject to prior action on the part of the

State and where, consequently, in the absence of such action, individuals cannot enfor¢bebefore

national courts the rights conferred upon them by Community law.

35 It follows that the principle whereby a State must be liabldoes and damage caused to
individuals as a result of breaches of Community law for whielStiate can be held responsible
is inherent in the system of the Treaty.

36 A further basis for the obligation of Member States to make good suemtbdamage is to be
found in Article 5 of the Treaty, under which the MembereStare required to take all
appropriate measures, whether general or particular, to ensurénielit of their obligations
under Community law. Among these is the obligation to nullify the unlawhdequences of a
breach of Community law [...].

37 It follows from all the foregoing that it is a principle of Coomity law that the Member States
are obliged to make good loss and damage caused to individuals by brea€wsrounity law
for which they can be held responsible.

This reasoning has been elucidated in order to remind that Ehtav EU Law, has
mechanisms for enforcing the principles governing state respotysilttilishould be noted
that, as usual, the Court refers to ‘the system of the Tr@atpar. 35) and not to the general
principles of law that are not written.

Until that moment, scholars had nothing new to say in relation to tia¢ cesse-law on the
responsibility of Member States. The noveltyrirmncovichwas that the act giving rise to the
liability could be attributed to the Parliament —in the particoéese, its failure to act. In the
national law of most Member States —with the exception of Frandehe jurisprudence of
the Council of State on thea Fleurette casé® (already in 1938)- the Parliament was
immune, in principle, to any liability. A reasoning based on concepts of domestitilesyat
least led to debate on the possibility of a responsibility oleébeslature or the scope of the
immunity which it normally enjoys. Instead, the Court has not disduss point, and so it
is often criticised. In fact, the sentence continues as follows:

(b) The conditions for State liability

38 Although State liability is thus required by Community law, the donsdiunder which that
liability gives rise to a right to reparation depend on the naturthefbreach of Community law
giving rise to the loss and damage.

39 Where, as in this case, a Member State fails to fulflbligation under the third paragraph of
Article 189 of the Treaty to take all the measures necessagttieve the result prescribed by a
directive, the full effectiveness of that rule of Commuaityrequires that there should be a right
to reparation provided that three conditions are fulfilled.

40 The first of those conditions is that the result prescrilyetthd directive should entail the grant
of rights to individuals. The second condition is that it should be ljedsi identify the content of
those rights on the basis of the provisions of the directive. Fjnidiéy third condition is the

214 January 193%ociété anonyme des produits laitiers ‘La Flewré®ublié au Recueil Lebon, 25.
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existence of a causal link between the breach of the Staldigation and the loss and damage
suffered by the injured parties.

41 Those conditions are sufficient to give rise to a right len gart of individuals to obtain
reparation, a right founded directly on Community law.

42 Subject to that reservation, it is on the basis of the rules afnahtiaw on liability that the
State must make reparation for the consequences of the loss and dassg tn the absence of
Community legislation, it is for the internal legal order of eddbmber State to designate the
competent courts and lay down the detailed procedural rules for pggakedings intended fully
to safeguard the rights which individuals derive from Community lajw [.

43 Further, the substantive and procedural conditions for reparatioros¥ and damage laid
down by the national law of the Member States must not béaleagrable than those relating to
similar domestic claims and must not be so framed as to make it virtually impassécessively
difficult to obtain reparation (see [...]).

44 In this case, the breach of Community law by a Member Byatdrtue of its failure to
transpose Directive 80/987 within the prescribed period has bedirroed by a judgment of the
Court. The result required by that directive entails the grant to emgdogka right to a guarantee
of payment of their unpaid wage claims. As is clear from thenigation of the first part of the
first question, the content of that right can be identified onbthsis of the provisions of the
directive.

45 Consequently, the national court must, in accordance with the national ouldiability,
uphold the right of employees to obtain reparation of loss and damage caubedhtas a result
of failure to transpose the directive.

46 The answer to be given to the national court must therefore ba eimber State is required
to make good loss and damage caused to individuals by failure to transpose DB8R/e.

The Court’s silence on the fact that the act giving rise hilitia was the omission of the
legislature was not surprising from the perspective of publicnat®nal law. The Court in
the particular case did nothing but apply, albeit implicitly, the eaf@ntioned rule of
international law of treaties on internal law and observance of treaties:

A party may not invoke the provisions of its internal law as juatifio for its failure to perform a
treaty. This rule is without prejudice to article 46.

The jurisdictional immunity of legislators in national law, althoulgased on the
fundamental constitutional principle of separation of powers, could notiegreinvoked as
justification for the breach of obligations of Member Statesrgyif'om Union law. Once
reminded about the role of the courts of the Member States to ¢hew#ectiveness of and
compliance with EC law, the Court could not consider this rule of daast. This would
have resulted in depriving EC law of its effectiveness due tfatliehat the legislature of a
Member State had not complied with the obligations under the Treaties.

Those who understand tif@ancovich? jurisprudence in this way could not be surprised

by its continuation, namely, by the case-law of 200&abler (C-224/01%* and of 2006 in

Traghetti del Meditterrane¢C-173/03)*° In Kébler, through a referral for preliminary ruling
made by the Civil Court of the Land of Vienna (Austria), the \e®@ds called to rule on a
potential liability of the Member State for acts of its coufis this particular case, the

“3 See note 39 above.

4 Judgment of the Court of 30 September 20B8rhard Koébler v Republik OsterreiciCase C-224/01.
EuropeanCourtreports2003 Page 1-10239

4> Judgment of the Court (Great Chamber) of 13 JW@ 2Traghetti del Mediterraneo SpA in Liquidation v.
Italian Republic Case C-173/0FuropeanCourt reports 2006 Page 1-05177.
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Austrian Supreme Administrative Court (Verwaltungsgerichtshof). evigpecifically, the
first two questions raised by the civil regional court focused on this issue:

(1) Is the case-law of the Court of Justice to the effest it is immaterial as regards State
liability for a breach of Community law which institution of a Mem§tate is responsible for that
breach (see Joined Cases C-46/93 and C-48/93 Brasserie du péciteltiactortame [1996] ECR
[-1029) also applicable when the conduct of an institution purportaityrary to Community law
is a decision of a supreme court of a Member State, such as, ahkisincdse, the
Verwaltungsgerichtshof?

(2) If the answer to Question 1 is yes: Is the case-law of dbet Gf Justice according to which it
is for the legal system of each Member State to determird whurt or tribunal has jurisdiction
to hear disputes involving individual rights derived from Commuaity (see inter alia Case C-
54/96 Dorsch Consult [1997] ECR 1-4961) also applicable when the corduah institution
purportedly contrary to Community law is a judgment of a supreme cbarMember State, such
as, in this case, the Verwaltungsgerichtshof?

The reason for the insistence of the national judge was becasteaA law expressly
excluded the liability of its Supreme Court for judicial decisiohke reasons for such
prohibition lied on the principle of legal certainty, precisely beeathey are judicial
decisions of last instance, and also in the separation of powerswering the questions, as
in Francovich?® the Court begins by recalling the bases of state responsibility:

30 First, as the Court has repeatedly held, the principle oflitglmn the part of a Member State
for damage caused to individuals as a result of breaches of Communityrlaich the State is
responsible is inherent in the system of the Treaty [case-law quoted
31 The Court has also held that that principle applies to any casehich a Member State
breaches Community law, whichever is the authority of the Member \8it@se act or omission
was responsible for the breach [case-law quoted)]. (pars. 30 and 31).

Once reminded of the principle according to which the responsibiaty anise from
any act or omission attributable to the state —as it wassstiebefore in relation to the
Francovich case!’ the Court notes that this also applies to the judiciary with & ver
interesting argument on the nature of EC law.

32 In international law a State which incurs liability for breachaaofinternational commitment is
viewed as a single entity, irrespective of whether the breduch gave rise to the damage is
attributable to the legislature, the judiciary or the executivetTprinciple must apply a fortiori in
the Community legal order since all State authorities, including ¢géslhture, are bound in

performing their tasks to comply with the rules laid down by Community law winézttlgligovern
the situation of individuals (Brasserie du Pécheur and Factortame, cited gieregraph 34).

There are at least two ways to read this sentence. From thiegbaiiew of those who
maintain the autonomy of EC law, now EU Law, in relation to inteynat public law, it is
remarkable that the Court distinguishes precisely betweemthmnational legal order and
the community legal order. Instead, from the point of view of those vamsider the
international treaty nature of EC law as fundamental, it is rawtéw that the Court says in
this regard that, if in the international legal order that priecagplies, it should apply ‘a
fortiori’ in the community legal order. The expression ‘a fortiemphasises that a principle
of international law is being applied because we are refetvimglaw based on international

¢ See note 39 above.
47 See note 39 above.
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treaties. In particular, it can be explained in the community legier, that all state bodies —
including the legislature- are bound in the performance of theks tess comply with the
norms imposed by EC law which may directly govern the situationddfiduals. This is not
different in international law where the state’s responsibéittends precisely to the actions
of all state bodies, including the legislature. What is diffenefEC law, as discussed in the
third section of this chapter, is that there are a large nunfbeorms in the treaties and
secondary legislation which may directly govern the situation of individuals.

Unlike theFrancovichcase™ the Court could not but speak explicitly about the problems
of the extension of the responsibility of the Member State to athibiorities different from
the executive, since two of the five questions raised by theiAustourt were drafted as just
explained. The following part of the judgement is therefore devotddganatter through a
reasoning which is more closely linked to the specific characteristiES ¢diw.

33 In the light of the essential role played by the judiciary in tlegegtion of the rights derived by
individuals from Community rules, the full effectiveness of thdes would be called in question
and the protection of those rights would be weakened if individuade precluded from being
able, under certain conditions, to obtain reparation when their rights affected by an
infringement of Community law attributable to a decision of a courtadVlember State
adjudicating at last instance.

34 It must be stressed, in that context, that a court adjudicatifagiinstance is by definition the
last judicial body before which individuals may assert the rigbtgerred on them by Community
law. Since an infringement of those rights by a final decisiosuoh a court cannot thereafter
normally be corrected, individuals cannot be deprived of the posgibilirendering the State
liable in order in that way to obtain legal protection of their rights.

35 Moreover, it is, in particular, in order to prevent rights conferredrativiiduals by Community
law from being infringed that under the third paragraph of Article 234aEg@urt against whose
decisions there is no judicial remedy under national law is reguto make a reference to the
Court of Justice.

The Court then responds to the specific observations raised by some Memiser State

37 Certain of the governments which submitted observations in thasedings claimed that the
principle of State liability for damage caused to individuals by nigieiments of Community law
could not be applied to decisions of a national court adjudicating at ifegtince. In that
connection arguments were put forward based, in particular, on the prinofiegal certainty
and, more specifically, the principle of res judicata, the independance authority of the
judiciary and the absence of a court competent to determine digelagng to State liability for
such decisions.

The reasoning with regard to the principle of legal certaintigpayih interesting, is not
directly relevant to the point under consideration —namely, the ini@mabtreaty nature of
EC law- since it is a general principle that applies toyges of legal orders. Instead the
response on judicial independence is interesting:

42 As to the independence of the judiciary, the principle of ligbilitquestion concerns not the
personal liability of the judge but that of the State. The possibility that undafrceonditions the
State may be rendered liable for judicial decisions contral@dmmunity law does not appear to
entail any particular risk that the independence of a court adjtitigaat last instance will be
called in question.

8 See note 39 above.
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It is important to insist on the fact that this is about tlspaasibility of the state. Then the
Court proceeds to reject the arguments less relevant for our discussion, namely:

the argument based on the risk of a diminution of the authority of a adjuticating at last
instance owing to the fact that its final decisions could by impbicabe called in question in
proceedings in which the State may be rendered liable for suchohestiand the argument on
‘difficulty of designating a court competent to determine dispotexerning the reparation of
damage resulting from such decisions [decisions of a national court adjudicating imsSkance].

The fact that the Court is not satisfied with the premisettiestate is always liable for
the acts and omissions attributable to the courts of any rankasdeeanlike what normally
happens in international law in which state responsibility is ussalved at the interstate
level, under the framework of EU Law, these are problems to bedsweia appeal by the
victims of the wrongdoing. Relevant to our discussion, instead, is thengoofiithe last
paragraph of this part of the decision:

50 It follows from the foregoing that the principle according to which the MeBthégs are liable

to afford reparation of damage caused to individuals as a result ohg&ments of Community

law for which they are responsible is also applicable wheralleged infringement stems from a

decision of a court adjudicating at last instance. It is forldgal system of each Member State to
designate the court competent to adjudicate on disputes relating to such i@parat

The last sentence is perfectly logical for those who do notsigée of the international
treaty nature of the EU law, based on treaties between Medtdess. Instead, for those who
tend to reason according to premises typical of national lawprtrese ‘[i} is for the legal
system of each Member State to designate the court compmetendt be understood. This
explains why some scholars have referred to the so-calledpbeiradi procedural autonomy
of Member States.

From a conceptual point of view, the reference to ‘autonomy of the Mestae’ seems
to imply that the Union confers the Member State a sphere ohauty. Rather, what
happens in Union law is that Member States have not granted the &Jpmmer to regulate
the internal organisation and procedures for their institutions. {fDnéxceptional cases, a
sectorial competence may include organisational or procedukdtasps for example in the
field of telecommunications, in which community legislation requtres existence of an
independent regulatory body. The phrase ofkbbler ruling;*® characteristic of a response
to preliminary questions, ‘[i]is for the legal system of each Member State to designate the
court competentmerely reminds the national judge that the Court, as a Union’s body, has no
jurisdiction to make such an appointment by itself.

Therefore, it should not be surprising that the Court, by recognigiagso-called
procedural —and organisational- autonomy of the Member State sreegever the idea that
the latter may use the rules or principles of domestic law wderoto prevent the
implementation of EU law. From the references to the principfemternational state
liabilityit follows, consequently, that the rules of the Treaty siate aid apply to the
operations of local authorities and other autonomous public entitieslO¥¢t.par. 1, TFEU
(87 TEC) states:

% See note 42 above.
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Save as otherwise provided in the Treaties, any aid granted by dévi&tate or through State
resources in any form whatsoever which distorts or threatedsstort competition by favouring
certain undertakings or the production of certain goods shall, in so féaradfects trade between
Member States, be incompatible with the internal market,

It is undisputed, indeed, that when the wor8gate and ‘State resourcésnclude all
public entities that, in fact, are part of the state fromstia@dpoint of public international
law. This simply results from the fact that only the state® liae treaty making power that
allow them to conclude treaties in the sense of public internatiawalthat is, to cite the
Vienna Convention (Art. 2. ‘Use of terms’):

(a) “treaty” means an international agreement concluded between Siatesitten form and

governed by international law, whether embodied in a single instruarén two or more related
instruments and whatever its particular designation.

3. The presence of Member States’ representatives in EU institains and bodies,
and their privileges and immunities, as a consequence of the internatialntreaty nature
of the EU Constitution

The presence of Member States’ representatives in EU imstguand bodies is derived
from the international treaty nature of the EU Constitution. In glacthe founding Treaties
do not provide any indication on the origin of such representatives. AriEl3, on the
composition of the European Council states that:

The European Council shall consist of the Heads of State or Goveromt Member States,
together with its President and the President of the Commis$ite High Representative of the
Union for Foreign Affairs and Security Policy shall take part in its work.

It does not provide, however, any information about the criteria to m@pghee Head of
State or Head of Government for the European Council. Art. 16, par. 2,0r&be Council,
and as amended by the Treaty of Maastricht, only indicates, wigdmguturther explanation
of the precise meaning ahinisterial level

The Council shall consist of a representative of each Membtr &taninisterial level, who may
commit the government of the Member State in question and cast its vote.

It is known that the objective of the reform by Maastricht os Hpecific issue was the
presence in the Council of representatives of the German Land#reaBdlgian autonomies
or regions. This was not possible with the earlier formulation oEE@ Treaty which refers
to the representatives of the Member States in the Councieabens of their government.
There was nothing, however, that would prevent a Member State lared¢lcat it has
‘ministerial level’ those members of the executive of a redibody that does not have any
legislative powers —which are precisely different from thetdars and German Lander or
the autonomies or regions in Belgium, Italy and Spain, or the Portugugsaomous
regions.
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The provisions of Art. 300, pars. 2 and 3, TFEU, concerning the compositidre of t
Committee of the Regions and the Economic and Social Commilieeigh more precise
on the appointment criteria, also leave a wide discretion to Member Statesdelettteon:

2. The Economic and Social Committee shall consist of represestati organisations of
employers, of the employed, and of other parties representatiwévibfsociety, notably in
socioeconomic, civic, professional and cultural areas. 3. The Ciweemdf the Regions shall
consist of representatives of regional and local bodies who ehib&t a regional or local
authority electoral mandate or are politically accountable to an elected assembly

The Protocol (no 7) on the privileges and immunities of the European Umand not
make sense in a national legal order, and would be clearly comtraihe principle of
equality in a democratic system. The protocol, referred to ngtgnArt. 343, TFEU, but by
other provisions of the Treaty, has the same legal value a®uhdifig Treaties and the
Charter of Fundamental Rights. Inde€thapter 11l Members of the European Parliament
similar to many national systems, as an expression of theatiepaof powers. It is also
possible that a certain federal-type system has an equivaléhtapter IV Representatives of
the Member States taking part in the work of the institutions ofElm®pean Union
especially in relation to Art. 10 according to which:

Representatives of Member States taking part in the work of tliteitinoas of the Union, their
advisers and technical experts shall, in the performance af dnéies and during their travel to
and from the place of meeting, enjoy the customary privileges, immunities aiig$acil

However, there is no equivalent in any legal order of a demoataie toChapter V
Officials and other servants of the Unidrhis chapter not only establishes that:

In the territory of each Member State and whatever their natignaliticials and other servants
of the Union shall: (a) [...] be immune from legal proceedings in respect ®pactormed by them

in their official capacity [...] They shall continue to enjoystiinmunity after they have ceased to
hold office’ (Art. 11). It also states that: ‘(b) together wikieir spouses and dependent members
of their families, not be subject to immigration restrictiongo formalities for the registration of
aliens; (c) in respect of currency or exchange regulationsadeerded the same facilities as are
customarily accorded to officials of international organisatiof@; enjoy the right to import free
of duty [...] (e) have the right to import free of duty a motor foartheir personal use [...]" (Art.
11).

It is true that the effect of pars. b) to d) is now very linhitkie to the realisation of the
internal market. Instead, the actual impact of Art. 12 is ity important, according to
which:

Officials and other servants of the Union shall be liable to afaxthe benefit of the Union, on
salaries, wages and emoluments paid to them by the Union.

The same is true of Art. 13:

officials and other servants of the Union who, solely by reastimegberformance of their duties

in the service of the Union, establish their residence intahéory of a Member State other than
their State of domicile for tax purposes at the time of enteringghdce of the Union, shall be
considered, both in the State of their actual residence and in the State of domicile for targurpos
as having maintained their domicile in the latter State provided that it isabereof the Union.

Art. 13 then adds that the latter provision:
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shall also apply to a spouse, to the extent that the latter is notaejyaengaged in a gainful
occupation, and to children dependent on and in the care of the persons referréudadAiticle.

4. The control and monitoring system of Member States as a consesnce of the
treaty nature of the EU Constitution

A series of rules and principles governing the position of the MeRiages in the system
of judicial review and the system of monitoring of the European Udenves from the
international nature of the treaty of the EU Constitution.

When analysing the system of remedies established in theedrethe particular position
of the Member States is apparent. It is no coincidence thatshéhfee articles of the TFEU
on the proceedings before the Court of Justice are those establibleingction for
infringement, namely Arts. 258, 250 and 260, TFEU (ex 226, 227 and 228, EC). The first role
of the Court of Justice in the system of the Treaty of Rome iensure compliance by
Member States of their obligations.

Along with the institutions and bodies of the Union, Member Statetharenly subjects
that have locus standi, i.e. the ability to appear before the Court of Justice —veixiceépé&on
of specific actions by individuals related to the contractualktma-contractual liability of the
institutions and bodies of the Union. The action for infringement catirbeted only against
Member States regardless of the source of the violation of B Tde action for
infringement is therefore the expression of their internationpgbresbility. For this reason,
such action can be directed against them either for acts esioms of its institutions and
bodies that constitute a violation of EU law, or for acts or omissbris institutions and
bodies that are attributable to the state within the meanipghdic international law, that is,
of local authorities or other public entities or entities contdolig the state or by other local
authorities, irrespective of their degree of autonomy from thate svithin the meaning of
constitutional law.

Member States also have a special position with regard to fitg tthappeal to the Court
of Justice. They are the only subjects that always have loqudi, stagether with the three
main institutions, the European Parliament, the Commission and the Cduanfalkt, in
relation to the action of annulment or Art. 260 TFEU (ex 230 EC) theesgion ‘privileged
applicants’ is often used in order to indicate their capaciappear before the Court without
having to demonstrate a specific own interest. Member Stateghiay@osition in common
with the European Commission and the Council as well as, sincére¢iagy of Nice, the
European Parliament. This privileged position of the Member Statesystem —with regard
to the action of annulment- aimed at ensuring respect for Union yaivebinstitutions and
bodies of the Union is clearly the result of the internationakyraature of the Constitution
of the Union, the founding Treaties. This privileged position can alsonderstood as a
counterpart to the right of the Commission to act before the Coultistice. It should be
remembered that the privileged applicants, that is, the potentlaraudf appeals without
eligibility conditions, are such for both the annulment and the omission actions.
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In addition, Member States are the only subjects who —togethér thét European
Commission, can initiate an action for infringement. The wording af X0t par. 1, of the
Protocol (no 36) on the transitional provisiossggests that, until 1 December 2014, only the
Member States, but not the Commission, can bring an action forgafnent based on Art.
259, TFEU, for acts adopted before the entry into force of theyToédisbon in the field of
police cooperation and judicial cooperation in criminal matters. Aaegrati Art. 10, par. 1
of the Protocol:

1. As a transitional measure, and with respect to acts of the Umiothe field of police

cooperation and judicial cooperation in criminal matters which have l@apted before the

entry into force of the Treaty of Lisbon, the powers of thiltiens shall be the following at the
date of entry into force of that Treaty: the powers of @mnmission under Article 258 of the

Treaty on the Functioning of the European Union shall not be applicaidethe powers of the

Court of Justice of the European Union under Title VI of the Treatfuropean Union, in the

version in force before the entry into force of the Treaty isbdn, shall remain the same,

including where they have been accepted under Article 35(2) of the =ity Dn European
Union.

Art. 35, par. 2, TEU in its version prior to the Treaty of Lisboneady mentioned, refers
to the declaration through which any Member State may adeeptiisdiction of the Court
of Justice to give preliminary rulings. It should be noted that papro&ides for the
jurisdiction of the Court of Justice to review the legality cdnfework decisions and
decisions in actions brought by a Member State or the Commissidrthat par. 7 provides
for its jurisdiction to rule on any dispute between Member Stagsrding the interpretation
or the application of acts adopted under the third pillar. The only omemtiArt. 10, par. 1 of
the Protocol of the possibility for the Commission to bring aifoaainder Art. 258, TFEU,
and not for the Member States in Art. 259, should therefore meathélyaare able to bring
an action for infringement against another Member State, followingpdel closer to that
typical of public international law.

It should be also noted that, based on Art. 40 of the Statute obtimé & Justice —which
is a protocol and therefore has the same legal value as thie$rédvlember States (and EU
institutions) may intervene in cases before the Court of Jusiibeut the need to be able to
prove an interest in the solution of a case before the Court ofellBtised on Art. 23 of the
Statute, not only the parties but also the Member States asasvéhe Commission and,
where appropriate, the institutions or bodies of the Union, which adopéedct whose
validity or interpretation is in dispute shall be entitled to sulstaitements of case or written
observations to the Court of Justice.

Besides these elements that are clearly the result ohté@ational treaty nature of the
founding treaties, the role of the EU Court of Justice diffemfthat of constitutional courts
or supreme courts of the sovereign states. Its functions include, alipvensring
compliance with the obligations of Member States. This leadsrgangents based on
premises which differ from those used in state law for thd legaimacy of the acts of the
sovereign state. This also applies to federal states aasvitleir constituents, irrespective of
how they are called — state, land, region, autonomous unit, etc. Th&f tbkee EU Court to
ensure compliance with agreements by Member States is tha@aabn for the existence of
asymmetries in the Court’s reasoning in relation to the tegdy of both acts and omissions,
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as they are attributable either to EU institutions or MembateSt Due to this reason, for
example, the way in which the Court applies the principle of propatity seems more
lenient to many commentators when it is about an assessmira afts of EU institutions
than when it is about infringements by Member States. By fangetie differences between
the two situations, when viewed from the perspective of the judgéheofEU, such
commentators therefore use a strictly legal critique to pass a moraimedg

The role of the European Commission cannot be understood solely by campavith
the government of a parliamentary system —or ‘presidential/comyrassystem, as that of
the United States of America. Because the EU Constitution is based on an agtetmeen
States, the Commission fulfils a supervisory role over the impitatien of the obligations
they have assumed, based on generally Art. 258, TFEU (ex 226 TEC):

If the Commission considers that a Member State has failed fibaful obligation under the
Treaties, it shall deliver a reasoned opinion on the matter afieng the State concerned the
opportunity to submit its observations.

If the State concerned does not comply with the opinion within thedpind down by the
Commission, the latter may bring the matter before the Court of Justice Btiropean Union.

This supervisory function is not completely strange to the catishial law of some
Member States. It is found, for example, in the power of thaitalr Spanish governments
to appeal before their constitutional courts to control the congtiality of the laws of the
regions or autonomous units. This is, however, a marginal role foretiteacgovernment,
while it is an absolutely fundamental role for the European Coronis$he existence of
this function, derived from the international treaty nature of the®dstitution, explains
many specific aspects of EU institutional law. An example hid ts the fact that the
Commission can intervene in an appeal before the Court of Justsmg ba Art. 40 of
Statute of the Court of Justice, even if it is not a party. Further, itutanisobservations in a
preliminary proceeding, under Art. 23 of the Statute. This possijkdlityost always used by
the Commission, allows it to submit to the Court of Justice questiotise interpretation of
EU law in any matter, and therefore to contribute to the development of case-#wlaw.

It should also be noted that the particularity of the supervigorgtion, which gives the
Commission a central role in the context of the action for infnmege against a Member
State, and also in the context of preliminary proceedings, algiaies the asymmetries
between the arguments raised by the European Commission withtoritext of an action
for annulment or liability —in which it represents the UnioraasEU institution- and those
raised in the context of an action for infringement, in whichfutgtion is to ensure that
agreements between Member States are respected.
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5. The application of other rules, principles and reasoning frominternational
treaty law to EU Law as a consequence of the international te¢y nature of the EU
Constitution

The international treaty nature of the EU Constitution has immitathat go beyond the
founding treaties themselves. The secondary legislation also cooldigations for Member
States. This is particularly clear when the directive is defined ir288&, par. 3, TFEU:

A directive shall be binding, as to the result to be achieved, updnMember State to which it is
addressed, but shall leave to the national authorities the choice of form ambseth

The international treaty nature of the EU Constitution explainstiv so-called principle
of ‘standstill applies to the directives that have entered into force but havgendieen
transposed. This is a well-known principle in public international lawghvis an element of
the principle of good faith. A particularly precise expression isfghinciple is in Art. 18 of
the Vienna Convention on the Law of Treatiedich deals with the ‘obligation not to defeat
the object and purpose of a treaty prior to its entry into force:’

A State is obliged to refrain from acts which would defeat the objeqtapdse of a treaty when:
(a) it has signed the treaty or has exchanged instruments cangfitite treaty subject to
ratification, acceptance or approval, until it shall have madeantention clear not to become a
party to the treaty; or (b) it has expressed its consent to badby the treaty, pending the entry
into force of the treaty and provided that such entry into force is not uddlayed.

The founding Treaties also contain or have contasteddstillclauses. For example, we
can refer to Art. 12 of the EEC Treaty —at the centre of theutk invVan Gend & LoogC-
26/62), according to whichMember States shall refrain from introducing, as between
themselves, any new customs duties on importation or exportation or chatigeguivalent
effect and from increasing such duties or charges as they apply irctimemercial relations
with each othérduring the transitional period for the total elimination of such duéied
charges, in force until 1 July 1968. Not surprisingly, therefore, femminternationalist
perspective, according to the jurisprudence of the Court of Justisgte cannot adopt
measures contrary to the objectives and provisions of a directiveeltée deadline for its
transposition had expired. Thus, in par. 45 of the judgement of 1997 inntie
Environnement Walloniease (C-129/96) the Court had ruled that:

Although the Member States are not obliged to adopt those measunesthefend of the period

prescribed for transposition, it follows from the second paragraphtafléd 5 in conjunction with

the third paragraph of Article 189 of the Treaty [...] that during that peithey must refrain from
taking any measures liable seriously to compromise the result prescribed.

This principle has been recalled later on, including in the judgenfi@2 November 2005
in theMangoldcase (C-144/04) This last sentence has been heavily criticised in Germany,
among others in an article published in Frankfurter Allgemeine Zeitungf 8 September
2008, entitled Stop the European Court of Justic€¢8toppt den EuGH!signed by former

*0 Judgment of the Court of 18 December 198%r-Environnement Wallonie ASBL v Région Wallgr®ase
C-129/96 European Court reports 1997 Page 1-07411.
*L See note 29 above.

37



Jacques Ziller - 2011 |

president of the Convention of 2000 which drafted the Charter of FundarRégttéd of the
European Union, Roman Herzog. The Court has thus been accused of putiiegydgven
the principle of legal certainty. In reality, though, it did nothing but draw on the comsxgue
of the principle of good faith, common in public international law and etstirined in Art.
18 of the Vienna Convention on the Law of Treaties.

A more general —and particularly clear- correction of the priacgfl good faith, as
understood in public international law, can be found precisely in theitdef of the
obligation of sincere cooperation in Art. 4, par. 3, TEU (ex Art. BC); second and third
sentence:

The Member States shall take any appropriate measure, general aupartio ensure fulfilment

of the obligations arising out of the Treaties or resulting fithim acts of the institutions of the
Union.

The Member States shall facilitate the achievement of thenldniasks and refrain from any
measure which could jeopardise the attainment of the Union's objectives.

This wording was already present in Art. 5 of the EC Treatgigeed in Rome in 1957. It
differs, however, from general public international law the wordintheffirst sentence of
Art. 4, par. 3, TEU, adopted by the European Convention in 2002-2003, according to which:

Pursuant to the principle of sincere cooperation, the Union and the MeStatrs shall, in full

mutual respect, assist each other in carrying out tasks which flow frofireéaées.

This wording had a specific meaning within the scope on the work @dhgention. If a
Constitution for the European Union, deprived from the usual feature acdnagné between
states, had been adopted, it would have created an entity, ‘European Union, milaréia
federal state. Instead, as a result of having chosen, already during the ©onvembaintain
the form of agreement between states, the wording of thesterimewhat unusual, since it
ignores the fact that the Union is composed, precisely, by itshdenStates. Art. 4, par. 3,
TEU, should therefore be understood as if it were drafthd:ihstitutions and bodies of the
Union and the Member States shall, in full mutual respect, assist eacli other

It follows, finally, from the international treaty nature of thd Eonstitution that the rules
of the Vienna Convention on the Law of Treatwsn apply to the founding treaties in a
subsidiary way. An important aspect from a formal point of view shbel clarified: the
rules of the Convention apply only to the extent that they refletbrmiasy international law,
as France, Malta and Romania are not parties to such Convention andratrés Member
States have expressed reservations to it. This feature of €®pred customary law,
however, applies to most of the provisions of the Vienna Convention.

Many rules of thé/ienna Convention on the Law of Treatiés also present in the text of
the founding Treaties of the EU, like that of Art. 54, TEU, whichrsete the constitutional
norms of the Member States:

This Treaty shall be ratified by the High Contracting Parties inoadance with their respective
constitutional requirements.

Other rules of the Vienna Convention, however, are not applicable babaukrinding
Treaties contain, explicitly or implicitly, different ruleshis, moreover, is consistent with
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Art. 5 of theVienna Convention on the Law of Treatregiarding the founding treaties of
international organisations and treaties adopted within an international onganisat

The present Convention applies to any treaty which is the constitostitiment of an
international organization and to any treaty adopted within an international orgéion without
prejudice to any relevant rules of the organization.

Different views on the political nature of the European Union can be defended, matit is
under discussion that, from a formal legal perspective, the HEbleshes an international
intergovernmental organisation within the meaning of public intematilaw, and granted
with legal personality.

It is important to emphasise that Arts. 26, 27 and 46 oYibena Convention on the Law
of Treatiesapplys to the EU. These provisions form the basis of the prinoftks referred
to in this chapter.

Article 26 Pacta sunt servanda: Every treaty in force is inigdipon the parties to it and must be
performed by them in good faith.

Article 27 Internal law and observance of treaties: A party mayimamke the provisions of its
internal law as justification for its failure to perform eeéty. This rule is without prejudice to
article 46.

Article 46 Provisions of internal law regarding competencedoclude treaties: 1. A State may
not invoke the fact that its consent to be bound by a treaty lease@ressed in violation of a
provision of its internal law regarding competence to concludatie as invalidating its consent
unless that violation was manifest and concerned a rule of itsnaltdaw of fundamental
importance. 2. A violation is manifest if it would be objectiwslident to any State conducting
itself in the matter in accordance with normal practice and in good faith.

It should be noted that the combination of Arts. 27 and 46 dfigrena Convention on the
Law of Treatiedas a particularly restricted scope: namely, the validity of a treatyas not
been concluded in accordance wighprovision of its internal law regarding competence to
conclude treatiesand establishes that onlA ‘violation[...] objectively evident to any State
conducting itself in the matter in accordance with normal practice and in gatdshall be
raised. International law of treaties cannot therefore be the basa Member State to
disapply a norm of EU Law which had been adopted ‘ultra vires’ leyadnts institutions.
This is contrary to what seemed to be affirmed, for exampléhdyGerman Constitutional
Court in its ruling of 2009 on the Treaty of Lisbth.

There are other norms less relevant but useful in practicer &dmple Art. 77 of the
Vienna Conventiomon the functions of depositaries —which in relation to the EUidse#
the Republic of Italy (Arts. 54, TEU, 357, TFEU, 225, Euratom, ande$gective norms in
the different amending and accession treaties).

Article 77 Functions of depositaries: 1. The functions of a depositargssintherwise provided in
the treaty or agreed by the contracting States, comprise in particular:

(a) keeping custody of the original text of the treaty and of falhypowers delivered to the
depositary;

%2 Judgement of the Federal Constitutional Court of0 3June 2009, available at

http://www.bundesverfassungsgericht.de/entscheigieg20090630_2bve000208en.html.
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(b) preparing certified copies of the original text and preparamy further text of the treaty in
such additional languages as may be required by the treaty and trangntitém to the parties
and to the States entitled to become parties to the treaty;

(c) receiving any signatures to the treaty and receiving and keepstgdy of any instruments,
notifications and communications relating to it;

(d) examining whether the signature or any instrument, notificatioccoormunication relating to

the treaty is in due and proper form and, if need be, bringing the matthe attention of the

State in question;

(e) informing the parties and the States entitled to become pattiethe treaty of acts,

notifications and communications relating to the treaty;

(f) informing the States entitled to become parties to the treaty when the rafrslggratures or of

instruments of ratification, acceptance, approval or accession reqtoreithe entry into force of

the treaty has been received or deposited;

(g9) registering the treaty with the Secretariat of the United Nations;

(h) performing the functions specified in other provisions of the presentGtomv.

2. In the event of any difference appearing between a State and pbsitde as to the

performance of the latter’s functions, the depositary shall bringjtfestion to the attention of the
signatory States and the contracting States or, where appropriate, obthgetent organ of the
international organization concerned.

The rules set out in Art. 77 of théienna Convention on the Law of Treatjgecisely
explain two oddities apparent in the amending procedures to theeBlie$;, as was the case
with the Treaty of Lisbon. First, the documents devoted to the procediurasfication of
the treaties by the Union’s institutions (European Parliament,n@ssion and Council) do
not indicate the date of deposit of the instruments of ratificatvbich is the most important
for determining the entry into force of a treaty. Instead, theyatelithe date on which the
parliaments have approved the ratification, or the date of a mdfgre or the date that the
head of state has signed an act of ratification. It is trughkatouncil is normally informed
about the deposit of instruments of ratification by the Italian goaent, but it does not have
the legal competence to publish such news. Second, the ‘consolidated Vev§idins
Treaties, published in the Official Journal of the European Unioayswnclude a ‘note to
the reader’ stating:This text has been produced for documentary purposes and does not
involve the responsibility of the institutions of the European Unioriact, in the absence of
a specific treaty provision for that purpose, the Union’s institutiwosld not have the
power, in a formal sense, to undertake such a consolidation, sin€Ceetitees are not acts of
the Union, but Treaties between Member States.

6. The specific character of EU Lawvis a vis international treatylaw as a
consequence of the international treaty nature of the EU Constitution

From all that was just explained, it is indispensable to takeaietount the international
treaty nature of the Constitution of the Union —the founding Treatied- the rules of
international law of treaties to understand the nature of EU &ad thus to avoid errors of
reasoning in the context of this law. It is however not corresiniply say that EU Law is a
subcategory within the international law of treaties. On the agmtthe content of the
founding Treaties, since the Treaty establishing the ECSC of 198 Ichaaacteristics that
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distinguished them from the ordinary multilateral treaties mega and also from the treaties
establishing international organisations.

The authors of the draft of the founding Treaties of 1951 and 1957 —particiradl
Reuter, professor of French public law, who worked for Jean Monnetcdrstiously
chosen to provide the Community with effectiveness mechanisms unusyaliblic
international law. Jean Monnet wrote in M&moiresn relation to Reuters:

as luck would have it, there came to my office at No 18 rue de Martignac a young professor of law,
Paul Reuter, whom | had not previously met. | think we werengebis opinion on French anti-

trust legislation, which to my mind needed tightening up. Rewtsranman from eastern France,

solid and unexcitable; he used his brilliant powers of reasoningasten concrete problems in
politics and law. He taught law at the University of Aix-en-Rrme, but came regularly to Paris

to deal with practical problems at the Quai d’'Orsay in his cdtyags legal adviser to the French
Foreign Office>®

So Reuter was involved from the outset in the drafting of the Schdeelaration of 9
May 1950. It was he who designed the institutional framework and véve tthe powers of
the High Authority of the ECSC, and chose its name, which wdlected in two central
sentences of the Declaration:

The common High Authority entrusted with the management of the esetitrbe composed of
independent persons appointed by the governments, giving equal regtiese chairman will

be chosen by common agreement between the governments. The Authexisitss will be

enforceable in France, Germany and other member countries. App®priaasures will be
provided for means of appeal against the decisions of the Authority.

Upon Monnet’'s request, Reuter gathered during the Summer of 1950 the twmEMohit
jurists which supported the intergovernmental conference respormilileefnegotiations on
the future ECSC Treaty, and also actively participated in thatdeon the future EDC
Treaty.

In this regard, the experience of Jean Monet in the Secretéribé League of Nations
should be remembered. This experience had convinced him of the neectlfi@nmms that
go beyond those formulated in the period of the Treaty of Versaitlegas not certain
whether the Court of Justice established by the founding Tseatald take the steps that it
later on chose to take in its famous judgemer¥an Gend en Lod$andCosta v. Enel®
However such a development was not unexpected. If the nature of Ei$ baivimited to a
subcategory of the international law of treaties, it should be bornend that this derived
from nothing other than the actual content of the Treaties, withouthwtiie above
mentioned case-law could never have been developed.

%3 Jean Monnet (1978), ‘Memoirs,’ London: Collinsafislated by Richard Mayne), p. 294.
¥ See note 7 above.
% See note 8 above.
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[ll. EUROPEAN UNION LAW IS ENDOWED WITH EFFECTIVENESS MECHANISMS UNUS UAL
IN INTERNATIONAL LAW

EU Law, though based on agreements between sovereign states,pd@c s
characteristics that distinguish it from the rules genergplieable in public international
law. There are a number of differences between EU Law and tleeagiéaw of treaties, and
therefore the decision to emphasise one difference over anothes aacording to the
authors. Fully aware of these limits, this chapter proposes fouelkeyents that make EU
Law a law endowed with effectiveness mechanisms unusual in international law.

1. The system of sources of EU Law

In noting the differences between EU Law and public internatiawa) it should be
considered, above all, that the system of sources of public interndaena&nshrined in Art.
38 of theStatute of the International Court of Justiwlich reproduces the relevant article of
the Statute of the Permanent Court of International Justioes not apply to EU law:

1. The Court, whose function is to decide in accordance with inten@dtlaw such disputes as
are submitted to it, shall apply:

a. international conventions, whether general or particular, estallgghiules expressly
recognized by the contesting states;

b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions anddaehings of the most highly
qualified publicists of the various nations, as subsidiary meanthéudetermination of rules of

law.
2. This provision shall not prejudice the power of the Court to dezidase ex aequo et bono, if

the parties agree thereto.

Art. 38 of theStatute of the International Court of Justiedlects several principles.

First, in public international law there is no hierarchy in the cEsirof law.
[I] nternational conventions, whether general or particilaamely, treaty law which is
usually —but not necessarily- written, are placed at the samkds international custom, as
evidence of a general practice accepted as’laamnely customary law, and also at the same
level as the general principles of lawtaking for granted that the termrectognized by
civilized nations referred to, specifically by the Treaty of Versailles 1919, has lost its
relevance. Such an absence of hierarchy among the main soumédiofinternational law
has the consequence that in the case of conflict between the ofoimesrnational law, the
usual rules for legal interpretation apply. In the case of differanteei time of adoption
of two norms, the former norm applies and in the case of conflict betwesreeabnorm and
a special norm, the special norm prevails. It is therefore plgrfacceptable in public
international law that a custom is contrary to a written ageex or to general principles of
law, and it is also possible that a written agreement isagmio customary law or to general
principles of law. It is not necessary here to analyse the stibstassue concerning the
existence and consistency of the so-cgllisdcogenss defined by thgienna Convention on
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the Law of TreatiesArt. 53 ‘Treaties conflicting with a peremptory norm of gehera
international law (jus cogeny’ as:
a peremptory norm of general international lavat is ‘a norm accepted and recognized by the
international community of States as a whole as a norm from which no derogation isqubamit

which can be modified only by a subsequent norm of general interalatzom having the same
character>®

The situation is completely different in the national legal orddrsre usually the custom
and the general principles of law are only accepted as sourtaes ibfthey are not contrary,
but complementary to, written law. The very structure of diate means that, often, the
constituent power can adopt new norms contrary to customs or to Igemecgles of law.
However, the opposite, that is the substitution of written law by castolaw or through the
recognition of general principles of law, is not admissible.

In EU law, just as it often happens in state law, the cust@nsagirce with a marginal role
and is not valid, in principle, if it is contrary to written normstloé treaties or secondary
legislation. As regards the general principles of EU Lavs, itecessary, however, to make a
distinction. Most of those recognised by the Court of Justicereeraeprinciples of law are
inferred from the founding Treaties themselves and cannot thefedoo®ntrary to them,
while they can be modified by the ‘masters of the tre’atimeugh a reform of the Treaties.
The same applies to the principles ‘common to the Member Steltési from the start have
been referred to by the Treaty of Rome in Art. 340, TFEU (288 TEC), second sentence:

In the case of non-contractual liability, the Union shall, in adesrce with the general principles
common to the laws of the Member States, make good any damage causatsiitytisns or by
its servants in the performance of their duties.

They also have been referred to by the Treaty of Maastridkd Art. 6, par. 1, TEU, in
the version prior to the Treaty of Lisbon, according to which

The Union is founded on the principles of liberty, democracy, redpediuman rights and
fundamental freedoms, and the rule of law, principles which are common te@thkbdvlStates.

Such principles cannot be contrary to the Treaties, since thgyesesely included in the
Treaties themselves. In contrast, other ‘general principles oL&\ formulated in the
jurisprudence of the Court of Justice, cannot be contrary to thentewtethe Treaties while
the ‘masters of the treaties’ could suppress their effactaigh a revision of the treaties. It
should be noted that the reference to the notion of ‘masters oé#ie$’ does not mean that
the unanimity of the governments party to the founding treatiesfdom them is sufficient.
The procedure prescribed in Art. 48, TEU, gives an important roletdnion’s institutions,
without, however, granting a veto power to the European Parliamethiec€ommission.
These institutions are not formed by representatives of the governments. Thish@syever,

a derogation of the international law of treaties: Art. 40, par. the@¥ienna Convention
dedicated to the amendment of multilateral treaties provides:

% The opposition to the existence ¢fis cogensnorms was the main reason for the refusal by eaio
approve the Vienna Convention at the time of itspdihn in 1969 because the French government fethedd
the prohibition of atmospheric nuclear tests wduddupheld as a norm pfs cogens
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Unless the treaty otherwise providghe amendment of multilateral treaties shall be governed by

the following paragraphhighlights added].

Second, Art. 38 of th&tatute of the International Court of Justigeants it possibilities
that the Court of Justice of the European Union does not have by virtine édunding
Treaties, that isthe power of the Court to decide a case ex aequo et’He®s important is
the fact that, different from th®tatute of the International Court of Justitiee possibility to
appeal to judicial decisions and the teachings of the most highly qualified publicigtee of
various nations, as subsidiary means for the determination of rules oiviswnot formally
established, even if not necessarily prohibited. It should be teiieraowever, that the
ability of the ICJ to decide a casg aequo et bon limited by the following phaseif ‘the
parties agree thereto.Likewise the eventual appeal to thedicial decisions and the
teachings of the most highly qualified publicists of the various natsolnsited by Subject
to the provisions of Article 59vhich states:

The decision of the Court has no binding force except between tiespand in respect of that
particular case

As it is well known, there is an internal hierarchy of the normBEU law, in which the
founding Treaties are its apex. The treaties concluded betweémmitve and third countries,
and the acts of the institutions of the Union should conform to the foundaagids, which
are therefore to be regarded as the ‘EU Constitution.” Fordiseo&the Union’s institutions
there is now also a hierarchy that reflects the well-knowrataRy of sources of state law —
namely the distinction between legislative acts (Art. 289, TFEHElggated acts (Art. 290,
TFEU) and implementing acts (Art. 291, TFEU). This is not an unknown phemonia
other international organisations. However, it should be noted that, drqoantitative as
well as qualitative point of view, there is an abundance of inteiovahs of EU law which
are not comparable with other international organisations.

There is also another specific feature of EU law, which distehgsi it from traditional
public international law. This concerns the fact that the actastruments adopted by the
institutions enter into force with respect to the Member Stamteisthe subjects within the
scope of the treaties, without requiring the further adoption, signatateatification by the
states. It should be noted that the ratification of the European CamvemiHuman Rights
(ECHR) has become a condition for joining the Council of Europe. A depatiication of
the ECHR by the Member State of the Council of Europe howegerains necessary.
Therefore the ECHR in the context of the Council of Europe canncorbpared to the acts
of the Union in the context of the latter. Besides the very specife of a decision under the
founding Treaties themselves, such as the decision under Art. 130 ofCthieeaty on
European Parliament elections by universal suffrage, the only eweaptthe general rule
regarding absence of further adoption, signature or ratificatiostdigs of the acts of the
Communities and Union is represented by the instrument ofdheentionwithin the so-
called third pillar.

Art. 34, par. 2, d) established:

[acting unanimously on the initiative of any Member State ahefCommission, the Council
may:] establish conventions which it shall recommend to theber States for adoption in
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accordance with their respective constitutional requirent@nMember States shall begin the
procedures applicable within a time limit to be set by the Council.

Unless they provide otherwise, conventions shall, once adopted égsathalf of the Member
Statesenter into force for those Member Statelleasures implementing conventions shall be
adopted within the Council by a majority of two thirds of the ContmgcRarties[highlights
added)].

The third-pillar conventions were therefore subject to the regaeame of international
organisations, such as the United Nations, the International Labounigaigan or the
Council of Europe. Such conventions could be adopted during a period thatvii#gdhe
entry into force of the Treaty of Maastricht (1 November 1993)camdluded with the entry
into force of the Treaty of Lisbon (1 December 2009). Since ther ld#te, it is no longer
possible to adopt new conventions, but the conventions already adopted —whidewvere
remain in force under th€rotocol (no 36) on the transitional provisiondrt. 9 of the
Protocol provides, in fact:

The legal effects of the acts of the institutions, bodies, ®fficd agencies of the Union adopted
on the basis of the Treaty on European Union prior to the entrydnte bf the Treaty of Lisbon
shall be preserved until those acts are repealed, annulled or achémd@plementation of the
Treaties. The same shall applyagreements concluded between Member States on the basis of
the Treaty on European Unionhighlights added]

A final feature of the sources of EU law over traditional pulbslternational law is
that the usual rules of international law on reservations do not tpgig founding Treaties
of the EU. Under Art. 2 of the Vienna Convention:

(d) “reservation” means a unilateral statement, however phrasedamned, made by a State,
when signing, ratifying, accepting, approving or acceding to a treaty, whérghyports to
exclude or to modify the legal effect of certain provisiorth®treaty in their application to that
State

Art. 19 on formulation of reservations states later on:

A State may, when signing, ratifying, accepting, approving or accedingreaty,tformulate a
reservation unless:
(a) the reservation is prohibited by the treaty;
(b) the treaty provides that only specified reservations, whichotlonalude the reservation in
guestion, may be made; or
(c) in cases not failing under subparagraphs (a) and (b), the reservationampatible with the
object and purpose of the treaty

The EU Treaties themselves contain no indication on reservaBanst can be inferred
from the constant practice followed from the Treaty of Parisl@B1 onwards, which
established the ECSC, that let®r of the article quoted above applies to any possible
reservation.

This is illustrated by the fact that every time a stas requested a derogation of the
ordinary law of treaties, this was envisaged in the treadlf #ss for example in relation to
the territorial scope- or in a specific protocol —sucP=ocol (No. 32) on the acquisition of
property in DenmarkJust by reading the Protocol, it is possible to realiseithhabntent is
typical of a reservation to a multilateral treaty:
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The HIGH CONTRACTING PARTIES,

DESIRING to settle certain particular problems relating to Denmark,

HAVE AGREED UPON the following provisions, which shall be annexetthetoTreaty on

European Union and to the Treaty on the Functioning of the European Union:
Notwithstanding the provisions of the Treaties, Denmark may maintain thiegelésfislation on
the acquisition of second homes.

Regarding the reservations, the unsatisfactory drafting of 2@isto 23 of the Vienna
Convention should be noted, particularly the lack of clarity in reldatotine effects of the
acceptance of reservations and objections to reservations, regulated by Art. 20:

1. A reservation expressly authorized by a treaty does noireeguy subsequent acceptance by
the other contracting States unless the treaty so provides.
2. When it appears from the limited number of the negotiating Statethe object and purpose of
a treaty that the application of the treaty in its entirety betwall the parties is an essential
condition of the consent of each one to be bound by the treaty, a rezemegjuires acceptance
by all the parties.
3. When a treaty is a constituent instrument of an international orgidoniz and unless it
otherwise provides, a reservation requires the acceptance ofcdhgetent organ of that
organization.
4. In cases not falling under the preceding paragraphs and unless the treaty otheowides
(a) acceptance by another contracting State of a reservation consthetesserving State a party
to the treaty in relation to that other State if or when the treaty isroeffor those States;
(b) an objection by another contracting State to a reservation does acluge the entry into
force of the treaty as between the objecting and reserving Statess a contrary intention is
definitely expressed by the objecting State;
(c) an act expressing a State’s consent to be bound by the treaty andiogngareservation is
effective as soon as at least one other contracting State has accepted Waticser
5. For the purposes of paragraphs 2 and 4 and unless the treaty otherwisdeproa
reservation is considered to have been accepted by a Staghdllithave raised no objection to
the reservation by the end of a period of twelve months aftesitnotified of the reservation or
by the date on which it expressed its consent to be bound by the treatgwehisHater.

Regardless of the acceptance or not by Member States tha@®rof the Vienna
Convention on the Law of Treatiespresents existing customary law in force in relation to
international treaties, by reading the article cited aboispbssible to understand why the
government of the United Kingdom and 26 governments of other Member Issteshosen
to use the instrument of the protocol —i.e., an agreement with the Isgal value as the
treaties themselves- rather than a simple declaration. Timerfdras been used in relation to
the quite twisted position of the United Kingdom on the binding charattde Charter of
Fundamental Rights of the European Union once the Treaty of Lisbofois@ The British
government wanted to reassure the Euro-sceptic section okléstorate and its
representatives in the House of Commons that the so-calletinestset by the government
during the European Convention were respected. Therefore, a declaratiorwhich an
acceptance by the other governments could not be inferred, and wdmschot considered
binding for its interpretation according to the practice of the Eamopéion Court was not
enough.

But at least 24 governments were not prepared to grant the Unitgdddna so-called
‘opt-out’ over the Charter, regarding its application to the Unit@eg#om. It should be
remembered that under Art. 51, par. 1 of the Charter:
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The provisions of this Charter are addressedth@ institutions and bodies of the Union with due
regard for the principle of subsidiarity and tthe Member Statesonly when they are
implementing Union law [highlights added]

This explains —even if they are not easy to justify- therstt $ight rather odd formulations
of the Protocol (n 30) on the application of the Charter of Fundamental Rights of the
European Union to Poland and to the United Kingd®#ithout considering the Preamble to
the Protocol, which only emphasises the applicability of EU tatoth countries, a careful
reading of Art. 1 of the Protocol does not give the impression thataitlimitation to the
applicability of the Charter with respect to Poland and the United Kingdom:

The Charter does not extend the ability of the Court of Justice d&uhampean Union, or any
court or tribunal of Poland or of the United Kingdom, to find that the Janggulations or
administrative provisions, practices or action of Poland or of the Unkédgdom are
inconsistent with the fundamental rights, freedoms and principles tteatfitrms.

In the English and French version, the phrases have been chosen atitbageefor them
to have a less strong impact. The English version of the Protates:sThe Charter does
not extend the abilityof the Court... These are different words from those used in Art, 6,
par. 1, TEU, which prescribesThe provisions of the Charter shalbt extendin any way
the competencesf the Union.’ The French version states in the same wady: Charte
n'étend pas la facultéde la Cour de justice.’.while Art. 6, TEU, prescribes:Les
dispositions de la Chart&'étendent en aucune manierées compétencesle I'Union’
[highlights added]. For other linguistic versions, the translators havenade the effort to
avoid the word ‘competence.’

Hence, only Art. 1(2) of the Protocol has the potential to chamggdsition of Poland
and the United Kingdom compared to other Member States:

In particular, and for the avoidance of doubtgthing in Title IV of the Chartecreates justiciable
rights applicable to Poland or the United Kingdom except in so farRedand or the United
Kingdom hasprovidedfor such rights in its national law[highlights added]

It is known that the main objective of the British government wgwevent the Court of
Justice of the Union, or a British court, from giving the rightttike a broad interpretation,
wider than that allowed under British law. In light of this, teclaration (n 62) by the
Republic of Poland concerning the Protocol on the application of the Charter of
Fundamental Rights of the European Union in relation to Poland and the United Kingdom
particularly strange:

Poland declares that, having regard to the tradition of social movewfetSolidarity’ and its
significant contribution to the struggle for social and labour rgght fully respects social and
labour rights, as established by European Union law, and in particular those reaffirmetkeiiVvTit
of the Charter of Fundamental Rights of the European Union.

Probably, this Protocol or the Declaration would not merit any comimheéntvas not
precisely because they illustrate the effects of non-accepw@inceservations to founding
Treaties of the EU, even though they are not completely excluded formally.
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2. The sanctioning regime included in the system of the founding Treaseof the EU

Beyond the formal differences concerning the system of souteesnost important,
substantial difference between EU Law and general public intemaatlaw lies in the
sanctioning regime which is an integral part of the systenmefTreaties establishing the
Communities and the Union.

The sanctions in general public international law can be clabgift® two types of
mechanisms —if the possibility of peacekeeping intervention by thedJNations is not
considered. First, a state may be ordered to repair the damaggdovhen its international
responsibility is triggered. This situation basically happens wihen state accepts its
responsibility or at least accepts a judicial or arbitraticgchmanism which may lead to
establish such liability. If the state does not recognise#gansibility, everything is left to a
moral condemnation by the international community or an internatcanat or arbitration
body. Second, there are general mechanisms of reciprocailosanct international public
law, namely countermeasures or reprisals. In both cases, the comssgatthe rhetorical
nature of the principle of equality between sovereign states oftifestly emerge in the
field of international relations.

As regards the EU Law it is true that, ultimately, the bindiorge of the sanctions in
practice depends on its acceptance by the Member State.iftiplprof reciprocity does not
apply in the context of relations between Member States withmiorlJlaw. Thus,
countermeasures or reprisals between Member States are gehibder EU law. This
follows from the combination of Arts. 344 and 259, TFEU, which remain uggthsince
the Treaty of Rome of 1957. According to Art. 344 (292 TEC):

Member States undertake not to submit a dispute concerning theré@tétion or application of
the Treaties to any method of settlement other than those provided for therein.

It reminds that the only article that applies to a controveetyden Member States on the
implementation of Union law is Art. 259, TFUE (227 TEC) according to which:
A Member State which considers that another Member State has failed to faliligation under

the Treaties may bring the matter before the Court of Justictheo European Unior{first
sentence)

Indeed, the action for infringement interposed by a Member State Ande&59 can be
understood as complimentary to that interposed by the Commission Amnd@68, which
according to its second and third sentences:

Before a Member State brings an action against another Member State for an alleged infiingeme

of an obligation under the Treaties, it shall bring the matter before the Coramissi

The Commission shall deliver a reasoned opinion after each obtdites concerned has been

given the opportunity to submit its own case and its observatioiiseoather party's case both

orally and in writing.

But the last sentence makes evident that the action in Art. 259ast the proceeding of
dispute resolutions between Member States provided in the Treaties themselves:
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If the Commission has not delivered an opinion within three montiiseoflate on which the
matter was brought before it, the absence of such opinion shall na&rnpriéae matter from being
brought before the Court.

In this respect, the judgement of the Court of Justice of 30 May 200®mmission v
Ireland (C-459/03) is particularly relevant. This was a dispute between Ireland anditad U
Kingdom concerning the MOX plant, which, based on a permit of the dJitegdom,
operates in Sellafield (United Kingdom), on the coast borderingdrite sea. On several
occasions between 1994 and 2001, Ireland questioned the UK authoritiegiam rtelahe
MOX plant. After a press release of 4 October 2001, the Irish tdmigth responsibility for
nuclear safety announced that Ireland was considering lodging a cotmulasuant to the
Convention for the Protection of the Marine Environment of the North-/At#esttic, signed
in Paris on 22 September 1992. On 15 June 2001 Ireland forwarded to the Ungednka
request for the constitution of an arbitral tribunal and a stateofiefdim pursuant to Art. 32
of the Convention. The Convention was adopted on behalf of the Community by ICounci
Decision 98/249/EC of 7 October 1997Without going into details, it is necessary to note
that the Court demonstrates in its ruling that the norms of theentous are part of EC law
—in relation to the Member States of the Communities- and thaCoheention does not
contain a provision that has the effect of transferring to the $afiehe Convention the
competences conferred by the community treaties to the Court of JusticeCaintimeunities.

Paragraph 123 of the judgment states:

The Court has already pointed out that an international agreement carfact tife allocation of
responsibilities defined in the Treaties and, consequentlyautenomy of the Community legal
system, compliance with which the Court ensures under ArticleE€20rhat exclusive
jurisdiction of the Court is confirmed by Article 292 EC, by weh Member States undertake not
to submit a dispute concerning the interpretation or applicatiof the EC Treaty to any method
of settlement other than those provided for therésee, [...]) [highlights added]

The reasoning developed by the Court in paragraphs 136 to 138 ollihg is
particularly interesting as to a logical consequence of Art. 292, EC (now 344 TFEU):

136 As the jurisdiction of the Court is exclusive and binding dhe Member States, the
arguments put forwardby Ireland concerning the advantages which arbitration proceedings
under Annex VIl to the Convention would present in comparison wistctgon brought before the
Court under Article 227 EC cannot be accepted.

137 Even if they were assumed to have been demonstrated, such adveni#gierot in any
event justify a Member State in avoiding its Treaty obligai$ with regard to judicial
proceedings intended to rectify an alleged breach of Commutatv by another Member State
(se€]...])-

138 Finally, with regard to the arguments put forward by Ireland conogriirgency and the
possibility of obtaining interim measures under Article 290 ofGbavention, suffice it to point
out that, under Article 243 EC, the Court may prescribe any necesgarym measures in cases
before it. It is evident that such measures may thereforedezenl in the context of proceedings
brought under Article 227 EChighlights added]

The rule in international public law is that the sanctioning regifnstate obligations is
resolved at the interstate level, with the exceptional intexweiti bodies of an international

*"DO 1998 L 104, p. 1.
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organisation. These are generally in any case constituted by repiigssrabstates parties to

the relevant multilateral treaty, as for example when theedritations General Assembly

requests an opinion from the International Court of Justice. Access to interhptsbica and

to the sanctioning regime by subjects other than states isywdateptional, such as for

example the application before the European Court of Human Rights provided by the ECHR.
Instead, in EU Law, based on the founding Treaties, institutions anecsibther than

states, and which are also not formed by representatives ofitivernments, are involved in

the sanctioning regime. These are the courts of the Membes Smtvell as the individuals

who can access them and the EU Court of Justice.

The role of the courts of the Member States is described in1A8¢t par. 1, second
sentence, TEU, which states thistember States shall provide remedies sufficient to ensure
effective legal protection in the fields covered by Union kwd in par. 3, b) according to
which ‘give preliminary rulings, at the request of courts or tribunals of thenber States,
on the interpretation of Union law or the validity of acts adopted by thetutisns:
Similarly, Art. 267, TFEU (234 TEC) establishes the preliminaryng mechanism, a
fundamental piece of the system of actions of the European Union:

The Court of Justice of the European Union shall have jurisdidtiogive preliminary rulings
concerning:

(a) the interpretation of the Treaties;

(b) the validity and interpretation of acts of the institutiobedies, offices or agencies of the
Union;

Where such a question is raised before any court or tribunal of mbde State, that court or
tribunal may, if it considers that a decision on the question is sageto enable it to give
judgment, request the Court to give a ruling thereon.

Where any such question is raised in a case pending before a couliumatrof a Member State
against whose decisions there is no judicial remedy under national law, thabcdtibunal shall
bring the matter before the Court.

If such a question is raised in a case pending before a courtbomtrl of a Member State with
regard to a person in custody, the Court of Justice of the European Unionashaklith the
minimum of delay.

Another important difference between EU law and general publimatienal law is that
judicial review is mandatory for Member States from the tohéheir accession to the EU
Treaties. In the field of international public law, with the exicepof the system of regional
treaties on human rights (such as the ECHR) and the systemWbtie Trade Organization
(WTO), it is not usually compulsory for the states to accepfjuhsdiction of a court of
justice or a arbitration body. However, a number of mechanisms rehaipgior acceptance
by the states, either during the search for a solution to the elispumore generally, with a
view to possible future disputes. Also, the participation in treasésblishing international
organisations often leaves the states free to join or not the migchaf dispute resolution
affecting them.

In contrast, in the Community version —now the EU one- therenarehoices: the
accession treaties automatically oblige the Member Stasedept the jurisdiction of the
Court as defined in the Treaties. In addition to the monopoly of the @bultistice in
relation to disputes between Member States concerning EU Lang, dhe institutions and
mechanisms that make the acceptance of judicial review b§dhg of Justice compulsory
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for the Member States. The Treaties do not provide the possibiktytate that wants to join
the Union of not accepting the jurisdiction of the Court of JusticeteThas been only an
exception to this principle with the possibility, laid down by thealy of Amsterdam, to
decide to opt in to the competence to give preliminary rulings irfighe of police and
judicial cooperation in criminal matters.

Art. 35, TEU, in the version prior to the entry into force of the fired Lisbon provided,
in pars. 1, 2 and 3:

1. The Court of Justice of the European Communities shall havalifiiids, subject to the
conditions laid down in this Article, to give preliminaryings on the validity and interpretation
of framework decisions and decisions, on the interpretation afertions established under this
Title and on the validity and interpretation of the measures implementing them

2. By a declaration made at the time of signature of the Trela#mtsterdam or at any time
thereafter, any Member State shall be able to accept the jura@diaf the Court of Justice to give
preliminary rulings as specified in paragraph 1.

3. A Member State making a declaration pursuant to paragraph 2 shall specify hieat eit

(a) any court or tribunal of that State against whose decisions tkame judicial remedy under
national law may request the Court of Justice to give a prelimingdiyg on a question raised in
a case pending before it and concerning the validity or interpretaifoan act referred to in
paragraph 1 if that court or tribunal considers that a decision on theston is necessary to
enable it to give judgment, or

(b) any court or tribunal of that State may request the Court of Justigive a preliminary ruling
on a question raised in a case pending before it and concerning the vatiditgrpretation of an
act referred to in paragraph 1 if that court or tribunal considers thdeaision on the question is
necessary to enable it to give judgment.

The wholly exceptional character of this provision was highlighte@ar. 7 of the same

article reaffirming the principle of monopoly of the Court of &iestivith respect to disputes
between Member States regarding EU Law:

The Court of Justice shall have jurisdiction to rule on any disfp#teveen Member States
regarding the interpretation or the application of acts adopted urdtcle 34(2) whenever such
dispute cannot be settled by the Council within six months béiigy referred to the Council by
one of its members. The Court shall also have jurisdiction toomlany dispute between Member
States and the Commission regarding the interpretation or the apepficatf conventions
established under Article 34(2)(d).

With the entry into force of the Treaty of Lisbon this option intrefato the competence

of the Court of Justice disappeared, even if transitionally uribédember 2014. Based on
Art. 10, par. 1, of thérotocol (no 36) on the transitional provisiotise system resulting

from the acceptance or not of the competence of the Court renpgilnsable in relation to
conventions or framework decisions adopted before 1 December 2009.

It should be also noted that EU Law provides for a type of pecuniactiGa on the
Member States in order to ensure the observance of the judgeméet ©buwrt of Justice
which is far stronger than the traditional international system. [@tier relies on the
voluntary compliance of the condemned Member State, or at most,ysteansof sanctions
decided by an international body composed of representatives ohgoas of state party
to a multilateral treaty. This is the case of the Unitetidda Security Council with regard to
the rulings of the International Court of Justice or the Committédinisters of the Council
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of Europe with respect to the judgments of the ECHR. The saimugi powers of
international judicial bodies are in practice subordinated to the tavilcomply of the
condemned state. In the case of the WTO, the effectivenessatiosa is reinforced as it
legitimises the application of countermeasures or reprigatbebstate that wins the dispute.
In short, they are less severe mechanisms compared to tiwsvwen in the Treaties to
ensure the implementation of EU law, as the mechanism provided.i@68tpars. 2 and 3,
TFEU shows:

2. If the Commission considers that the Member State concernedohaaken the necessary
measures to comply with the judgment of the Court, it may dnmgdse before the Court after
giving that State the opportunity to submit its observations. It shatify the amount of the lump
sum or penalty payment to be paid by the Member State concerraditrddnsiders appropriate
in the circumstances.

If the Court finds that the Member State concerned has not conpliedts judgment it may
impose a lump sum or penalty payment on it.

This procedure shall be without prejudice to Article 259.

3. When the Commission brings a case before the Court pursuanidie 288 on the grounds
that the Member State concerned has failed to fulfil its obbigaty notify measures transposing a
directive adopted under a legislative procedure, it may, wheledms appropriate, specify the
amount of the lump sum or penalty payment to be paid by the Membec@te¢ened which it
considers appropriate in the circumstances.

If the Court finds that there is an infringement it may impo&a& sum or penalty payment on
the Member State concerned not exceeding the amount specified@ynth@ssion. The payment
obligation shall take effect on the date set by the Court in its judgment.

EU law also contains an unusual obligation for the Member Stateghws the
requirement to establish remedies aimed at ensuring the impktioae of EU law in their
territories. This duty was already deduced from the systaimectreaties —in the first place,
the existence of the mechanism of preliminary ruling- by thisgrudence of the Court of
Justice starting with the judgement of 198 Hieylens(C- 222/86)® in pars. 14, 15 and 16 of
the judgement:

14 Since free access to employment is a fundamental right wiickreaty confers individually

on each worker in the Communitie existence of a remedy of a judicial nature against any

decision of a national authority refusing the benefit of theght is essential in order to secure

for the individual effective protection for his rightAs the Court held in its judgment of 15 May

1986 [...], that requirement reflects a general principle of Commulaity which underlies the

constitutional traditions common to the Member States and has beernedsinr articles 6 and

13 of the European Convention for the Protection of Human Rights and Fundamental Freedoms.
15 Effective judicial review which must be able to cover the legality of the reasons for the
contested decisiomresupposes in general that the court to which the maitereferred may
require the competent authority to notify its reasonBut where, as in this case, it is more
particularly a question of securing the effective protectioa fiindamental right conferred by the
Treaty on Community workers, the latter must also be ableetend that right under the best
possible conditions and have the possibility of deciding, with &riollviedge of the relevant facts,
whether there is any point in their applying to the courts. Caqunesetly, in such circumstances the
competent national authority is under a duty to inform them ofa@hsans on which its refusal is
based, either in the decision itself or in a subsequent communication made egquest.

% Judgment of the Court of 15 October 19&7nion nationale des entraineurs et cadres techrique
professionnels du football (Unectef) v Georges kleyland othersCase 222/86European Court reports
1987 Page 04097.
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16 In view of their aims those requirements of Community law,ightat say, the existence of a
judicial remedy and the duty to state reasons, are howeverdimitly to final decisions refusing to
recognize equivalence and do not extend to opinions and other measuoresingcin the
preparation and investigation stagighlights added]

The obligation to establish adequate remedies to ensure the iempédion of EU law is

now prescribed in Art. 19, par. 2, second sentence, TEU:

Member States shall provide remedies sufficient to ensteetieé legal protection in the fields
covered by Union law.

There are recent international treaties containing normsrinab some extent equivalent,
such as Art. 9 of the Aarhus Convention signed on 25 June 1998, nam€lgnvention on
Access to Information, Public Participation in Decision-making and Act®skhistice in
Environmental Matterslt should be noted, however, that in these conventions there are no
enforcement mechanisms equivalent to the supervisory powers ednderthe Commission
or the judicial review entrusted to the Court of Justice of the European Union.

EU law also differs from most of the treaties establishirigrnational organisations in
that it guarantees the independence of the European Commissiomicto tve treaties
themselves entrust a function to monitor the implementation of EWyaMember States, as
recalled in Art. 17, par. 1, TEU:

1. The Commission shall promote the general interest of the Union andgpkopriate initiatives

to that end.lt shall ensure the application of the Treaties, and of meeesiadopted by the
institutions pursuant to them. It shall oversee the applicatiof Union law under the control of

the Court of Justice of the European Uniott shall execute the budget and manage programmes.
It shall exercise coordinating, executive and management functioradadolvn in the Treaties.
With the exception of the common foreign and security policy, and agkes provided for in the
Treaties, it shall ensure the Union’s external representatioshall initiate the Union’s annual
and multiannual programming with a view to achieving interinstitutionaéagrents [highlights
added]

In addition to the guarantee of independence for the Commissioabithg to initiate an

action for infringement is a feature of EU law. This is thfie@imgement procedure under Art.
258, TFEU (226, TEC):

If the Commission considers that a Member State has failed fibaful obligation under the
Treaties, it shall deliver a reasoned opinion on the matter afieng the State concerned the
opportunity to submit its observations.
If the State concerned does not comply with the opinion withinpéned laid down by the
Commission, the latter may bring the matter before the Court of Justice Btiropean Union.

The monitoring role of the European Commission is also reinforced hbyn#er of
powers conferred by the Treaty, as for example the power tdedenithe state’s system of
aids, provided in Art. 108 (88 TEC), which states in its par. 2, second sentence that:

If the State concerned does not comply with this decision witténptescribed time, the
Commission or any other interested State may, in derogation from the provisiisles 258 and
259, refer the matter to the Court of Justice of the European Union direct.

It is also reinforced by the provisions of the Statute of the G@uitistice referred to in
section Il 2 of this chapter, which provides the Commission the oppiyrttansubmit its
observations in the context of preliminary proceedings. Such a powermezhto a body
independent from governments has no equivalent in other treatiesststaplnternational
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organisations, with the recent exception of a regional integratioty,trghich has imitated
the European community system. We refer to the treaty which, &integust 1999 has
created theCourt of Justice of the Cartagena Agreemdmstablishing theAndean

Community signed by Bolivia, Colombia, Ecuador, Peru and Venezuela).

The monitoring powers of the European Commission, and especially thgemgnt
procedure under Art. 288 TFEU, make effective the compulsory juiitsdliof the Court of
Justice, as the Commission, unlike the governments of sovereign ska¢ssnot have to
balance its duty to ensure respect for the law with diplomatic considerations.

3. The principle of direct applicability of EU Law and the parallelism between
obligations of the state and rights of individuals

A third very important difference between EU Law and ordinarymeatigonal multilateral
agreements is the principle of direct applicability.

Certainly, there are already in international treatidieadself executing’ by practice,
which contain sufficiently precise norms to be applied to a didpefiere a judge in a state
party to the treaty. Its ‘self-executing’ character is, hawverecognised only by the national
court, and only if the treaty has been incorporated into domestifdathe orders of dualist
systems with respect to the validity of international tesatsuch as Germany, Italy and the
UK), or at least has been published in the official report (éiseirFrench system since 1946
or the Spanish one). Indeed, Art. 96 par. 1 of the Spanish Constitution of 1978 provides:

Validly concluded international treaties once officially publishedSpain shall constitute part of
the internal legal order. Their provisions may only be abolished, modiieduspended in the
manner provided for in the treaties themselves or in accordanhegesiteral norms of international
law.*
On the other hand, in the European Union system there are typesnts endowed with
direct applicability by virtue of the treaties themselves, ih#he regulations defined in Art.
288, TFEU (249 TCE):

A regulation shall have general application. It shall be binding in its entirety andtighiegaplicable
in all Member States.

As regards other norms of EU law, only the Court of Justice canamltheir direct
applicability in the Member States. This is not a substantiveuskgan on the possible
difference between direct effect, direct applicability ananadiate applicability, etc. The
‘Glossary®® of the institutions of the Union stated until 2010 that:

The direct effect (or direct applicability) constitutes, alongh the principle of precedence, a
fundamental principle of Community law.

It further stated that:

" N of T: non-official translation.
%9 Seehttp://europa.eullegislationsummaries/institutionffairs/decisionmaking_process/I14547 en.hiiis
page was accessed during the fall of 2010. Thezobof the webpage has been modified since then.
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direct effect is different from immediate applicabilitynnhediate applicability is a principle
according to which community law is applied at the national lewtout the need of introducing
or transforming it into national law.

And also that:

in principle, direct effect and immediate applicability go togethghis is the case for the

community regulations. Nonetheless, some norms can have diretwaffout being immediately

applicable. This is the case of the directives which, in geanditions, they entail direct effects

but are not immediately applicable because they require a text to transpose them

The distinction expressed above between direct effect and direatadyilily does not

correspond with a consistently employed vocabulary in the Court otdsstiase law. The
ECJ which uses direct effect, direct applicability and imntedepplicability for both
concepts. That is, it uses them both to refer to the binding chacddiee regulations on
domestic law from their entry into force, and to indicate their bmpdharacter for the courts
of the Member States (after th@n Gend en Loosas&’ which will be presented here), and
their administrations. The latter was established by the raliftP89 in the cas€ostanzo
(C-103/88§* on provisions of the founding Treaties, of the treaties concluded by the
European Union and of secondary legislation that meet the requireaiexdsity, accuracy
and unconditionality required precisely by the jurisprudendéaof Gend Loas

It should also be remembered that the direct applicability o¥igions contained in
directives, after being established with strict conditions by the Court iéglusthe sentence
of 1970, in the caseranz Grad® was plainly recognised by the Treaty of Amsterdam, in the
wording adopted to define the framework decision on Art. 34, TEU (version before Lisbon)

(b) adopt framework decisions for the purpose of approximation of the laweguldtions of the

Member States. Framework decisions shall be binding upon the Metabes &s to the result to

be achieved but shall leave to the national authorities the choimerofand methods hey shall

not entail direct effect[highlights added]

The norms of an international treaty can often be recognisédexdly applicable in a
particular state party to the treaty and not in another, dependitite @ubstantive position
taken by their constitution and courts. Instead, the direct appligabili EU norms is
necessarily valid for all Member States. This stems mlgcisom the specific sanctioning
system of the European Union from the moment they have ratifiednalihg treaty and this
treaty is in force.

While analysing the decision of the Court of Justice of thefgan Communities of 5
February 1963 in caséan Gend en Loo&C-26/62)% it is appreciated that the logic of direct
applicability, or direct effect or immediate applicability,nist a purely formal logic. This is
inferred from a quick reading of Art. 288, TFEU, and from formet. 84, TEU, in the
version prior to the entry into force of the Treaty of Lisbon.

€0 See note 7 above.

®1 Judgment of the Court of 22 June 19Bgatelli Costanzo SpA v Comune di Milar®ase 103/8&uropean
Court reports 1989 Page 01839.

%2 Judgment of the Court of 6 October 19¥8anz Grad v Finanzamt Traunstei@ase 9-70European Court
reports 1970 Page 00825.

% See note 7 above.
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First, it is worth remembering that it has been due to a bihahce that the Court of
Justice ruled on the concept of direct applicability sixteen mdmfgre deciding on the
concept of primacy, that is on 15 July 196€ista v. Ene{C-6/64)%* This was a time when
there were few applications for preliminary rulings. The questionacerning the
interpretation of Art. 12 of the EEC Treaty came from a coarthie Netherlands, the
Tariefcommissie, an administrative tax court. The Basic laiwhe Kingdom of the
Netherlands contained from the 1950s an article 66 (now Art. 94 of thie Baw) under
which the existing laws of the Kingdomshall not be applicable if such application is in
conflict with provisions of treaties or of resolutions by internatiomaitiiutions that are
binding on all persons.This provision was included in the Constitution following the
signature of the Treaty establishing NATO and the Treatyoksttang ECSC, precisely in
order to ensure the direct applicability of ECSC regulations andioles. It was not
therefore necessary for the Tariefcommissie to ask the Gdwther to apply a provision of
the EEC Treaty contrary to a domestic law —as the Giudice lzda of Milan should ask
a year later on th€osta v. Enetase- since the response was affirmative according to Dutch
law.

The first preliminary question of the Tariefcommissie was thus:

Whether article 12 of the EEC Treaty has direct applicationiwithe territory of a Member
State, in other words, whether nationals of such a state can, on theob#sesarticle in question,
lay claim to individual rights which the courts must protect.

The second questions, not relevant to this chapter, concerned the iatenpref the
‘standstill’ clause included in Art. 12, to which we referred in paof the second section of
this chapter. It seems useful to underline that, as evidenced pttmg of the question of
the Dutch judge, the Court of Justice’s reasoning is not based on an integraticedstraligt
whim of European judges. Rather it responded to a question that mighsdx by any court
of a Member State that dealt with provisions of the EEC Tréatyis context, the reasoning
of the Court of Luxemburg in response to the substantive aspecteigkgon by the Dutch
judge should be quoted in full:

The first question of the Tariefcommissie is whether larfi2 of the Treaty has direct application

in national law in the sense that nationals of Member States may ondisedbahis Article lay

claim to rights which the national court must protect.

It can be stressed that the use of the waiddsct application in national laivs directly
deduced from the questions that referredafgplicatiori and not to ‘effect’.

To ascertain whether the provisions of an international treatgneikso far in their effects it is
necessary to consider the spirit, the general scheme and the wording of thais@®ps.
The quote in th&an Gend en Loogidgement generally ends here and then refers to
the famous phrase according to which:
the Community constitutes a new legal order of international law for the behefitich the states

have limited their sovereign rights, albeit within limiteddi&land the subjects of which comprise
not only Member States but also their nationals.

54 See note 8 above.
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It is useful to follow in detail the reasoning of the Court iatren to the spirit, the system
and the wording of the provisions of the EEC Treaty. It continues irwittt two paragraphs
concerning the spirit of the EEC Treaty:

The objective of the EEC Treaty, which is to establish a Gonivtarket, the functioning of which
is of direct concern to interested parties in the Communityjémhat this Treaty is more than an
agreement which merely creates mutual obligations between theactimgr states. This view is
confirmed by the preamble to the Treaty which refers not only to gogatsiinut to peoples. It is
also confirmed more specifically by the establishment ditutiens endowed with sovereign
rights, the exercise of which affects Member States and also tlmnesit

By referring to the establishment of institutions endowed with sovereign righstarts
the analysis of the system of the EEC Treaty, which continitbsavprecise reference to Art.
177 of the EEC Treaty (now 267 TFEU):

Furthermore, it must be noted that the nationals of the states brtaggther in the Community
are called upon to cooperate in the functioning of this Communibytfr the intermediary of the
European Parliament and the Economic and Social Committee.

In addition the task assigned to the Court of Justice under Articleth&bject of which is to
secure uniform interpretation of the Treaty by national courts aihdirtals, confirms that the
states have acknowledged that Community law has an authority whichbecenvoked by their
nationals before those courts and tribunals.

And only after this analysis, the Court continues with the famous paragraph:

The conclusion to be drawn from this is that the Community constitutgew legal order of
international law for the benefit of which the states have lanitesir sovereign rights, albeit
within limited fields, and the subjects of which comprise nog dMember States but also their
nationals.

The phrase the subjects of which comprise not only Member States but also their
nationals does not fall from the sky. On the contrary, it is necessanrder to respond to
the question about the direct application of Art. 12 of the EEC Treaty:

Community law therefore not only imposes obligations on individuals bais@s intended to

confer upon them rights which become part of their legal heritageseThights arise not only

where they are expressly granted by the Treaty, but also by reaebhgaftions which the Treaty
imposes in a clearly defined way upon individuals as well as upon the Member States and upon the
institutions of the Community.

In this context, the Community Court therefore can examine the woofliags. 9 and 12
of the Treaty, concerning customs rights:

With regard to the general scheme of the Treaty as it relategstoms duties and charges having
equivalent effect it must be emphasized that Article 9, which bes&otnmunity upon a customs
union, includes as an essential provision the prohibition of thesteros duties and charges. This
provision is found at the beginning of the part of the Treaty which ddfisésoundations of the
Community'. It is applied and explained by Article 12.

It is therefore logical that in the second stage of itsor@ag the Court indicates the
characteristics of this law that can have direct effects on internal law

The wording of Article 12 contains a clear and unconditional prohibitiorckwig not a positive

but a negative obligation. This obligation, moreover, is not qualified lyyreservation on the

part of states which would make its implementation conditional wpgositive legislative

measure enacted under national law. The very nature of this prohibitioesnitakieally adapted
to produce direct effects in the legal relationship between MembesStatl their subjects.
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By stating that: The implementation of Article 12 does not require any legislative
interventionon the part of the statest establishes the necessary characteristics for an EU
law’s provision to have effect, that is to be directly applicablehould be clear, precise and
unconditional.

It is also particularly interesting for the purpose of tliapter to observe how the Court
insists precisely on the parallelism between the obligationbeofstates and the rights of
individuals, and the link with the so-calleeffet utile, i.e. the practical effectiveness of EC
law:

The fact that under this Article it is the Member States wikonzaide the subject of the negative
obligation does not imply that their nationals cannot benefit from this obligation.

In addition the argument based on Articles 169 and 170 of the Treafypmard by the three
Governments which have submitted observations to the Court in sfa¢éments of case is
misconceived. The fact that these Articles of the Traaple the Commission and the Member
States to bring before the Court a State which has not fulfisedbligations does not mean that
individuals cannot plead these obligations, should the occasion arisgel@hational court, any
more than the fact that the Treaty places at the disposal ofahemission ways of ensuring that
obligations imposed upon those subject to the Treaty are observetyda® the possibility, in
actions between individuals before a national court, of pleading infringemktfisse obligations.
A restriction of the guarantees against an infringement of Artideby Member States to the
procedures under Article 169 and 170 would remove all direct legal giroteof the individual
rights of their nationals. There is the risk that recourseh® procedure under these Articles
would be ineffective if it were to occur after the implemigm of a national decision taken
contrary to the provisions of the Treaty.

The vigilance of individuals concerned to protect their rights amang effective supervision
in addition to the supervision entrusted by Articles 169 and 170 toltberdie of the Commission
and of the Member States.

It follows from the foregoing considerations that, according to tht,sihve general scheme and
the wording of the Treaty, Article 12 must be interpretedradyzing direct effects and creating
individual rights which national courts must protect.

From the content of the founding Treaties, thus, it can be deduced UWhabav
consists not only of obligations undertaken by states but also lofs rand duties of
individuals. It is true that this is already a feature in ameg&ing number of international
treaties, according also to the concept expressed in Art. 20, par. 2, TFEU, wieshhstat

Citizens of the Union shall enjoy the rights and be subject tadtities provided for in the
Treaties.
Still, in traditional international treaties rights are lesportant compared to the obligations
between states.

The existence of rights and duties for individuals in EU lawnkeld to the specific
safeguards of sanction for infringement of obligations undertaken InybleStates as well
as of the content of the norms of the Treaties. This has be&tistsd by the EC Court of
Justice in its jurisprudence on the direct applicability of BB Treaty, which began with
the above quoted ruling of the CourtMan Gend en Loog$-or other international treaties, the
obligations of signatory states may be related to rights ofitheals. But this does not mean
that the obligations of states have usually as counterparts thgltsan be recognised by the
courts of the states party to the treaties.
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5. The principle of uniform application of EU Law

From the requirement of judicial review, together with the monopoth@fU Court for
the interpretation of EU law as stated in Art. 19, TEU —princiglssussed above in section
lll 2- also follows a principle, generally unknown in international mulalw, which is called
the principle of uniform application of EU law.

This is a fundamental principle of EU law, constantly reiterdtg the EU Court’s
jurisprudence, and which is not explicitly formulated in the Treatie this regard, par. 2 of
the judgement of the Court of Justice of 1974 in the Bkmnmiihler(C-166/73}° can be
cited:

Article 177 [267 TFEU] is essential for the preservation of @@mmunity character of the law
established by the Treaty and has the object of ensuring thakt éir@almstances this law is the
same in all States of the Community.

Whilst it thus aims to avoid divergences in the interpretation ofr@amty law which the national
courts have to apply, it likewise tends to ensure this appicaby making available to the
national judge a means of eliminating difficulties which may be amwad by the requirement of
giving Community law its full effect within the framework of jtiéécial systems of the Member
States.

Consequently any gap in the system so organized could undermindfettiivemess of the
provisions of the Treaty and of the secondary Community law.

The provisions of Article 177, which enable every national courtilourial without distinction to
refer a case to the Court for a preliminary ruling whendtsiders that a decision on the question
is necessary to enable it to give judgment, must be seen in this light.

The principle of uniform interpretation, which cannot be applied to the ugaahational
treaties in the absence of a mechanism similar to the pneliynpprocedure of Art. 267,
TFEU, is particularly broad in scope, as demonstrated by thelaw that starts with the
sentence of 1990 iBzodzj*® and was expressed by the Court of Justice in its ruling of 1997
in theGiloy case (C-130/98)in paragraphs 22, 23 and 28:

22 A reference by a national court can be rejected only if it apgbatghe procedure laid down
by Article 177 of the Treaty has been misused and a ruling from the Jioitedeby means of a
contrived dispute, or it is obvious that Community law cannot apgheredirectly or indirectly,
to the circumstances of the case referred to the Court @deisteffect, Dzodzi and Gmurzynska-
Bscher, cited above, paragraphs 40 and 23).

23 Applying that case-law, the Court has repeatedly held that it hasdiction to give
preliminary rulings on questions concerning Community provisions in situatibase the facts of
the cases being considered by the national courts were outsideoihe agicCommunity law but
where those provisions had been rendered applicable either by doraastc inerely by virtue of
terms in a contract (see, as regards the application of Community ladergstic law, [...] all
those cases being hereinafter referred to as 'the Dzodzi lineagds'). In those cases, the
provisions of domestic law and the relevant contractual terms, whadrporated Community
provisions, clearly did not limit application of the latter.

8 Judgment of the Court of 16 January 19RHeinmiihlen-Diisseldorf v Einfuhr- und VorratsstélieGetreide
und Futtermittel Case 166-73uropean Court reports 1974 Page 00033.

% Judgment of the Court of 18 October 19®assam Dzodzi v Belgian Statkoined cases C-297/88 and C-
197/89.European Court reports 1990 Page 1-03763.

7 Judgment of the Court of 17 July 19%Giloy v Hauptzollamt Frankfurt am Main-os€ase C-130/95.
European Court reports 1997 Page 1-04291.
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28 In those circumstances, where, in regulating internal situstidamestic legislation adopts the
same solutions as those adopted in Community law so as to prowideef single procedure in

comparable situations, it is clearly in the Community interbat,tin order to forestall future

differences of interpretation, provisions or concepts taken f@mmmunity law should be

interpreted uniformly, irrespective of the circumstancesvitich they are to apply (see, to this
effect, the judgment in Dzodzi, cited above, paragraph 37).

Since the entry into force of the Treaty of Lisbon, it is emseaisthat while there is no
explicit formulation in the Treaties, the principle of uniformenpretation is clearly
sanctioned at the EU primary law level. This is as a resulthef wording of the
abovementione®rotocol (n 30) on the application of the Charter of Fundamental Rights of
the European Union to Poland and to the United Kingdbma series of recitals, among
them in particular in the third, it is said

WHEREAS the aforementioned Article 6 requires the Charter &pplked and interpreted by the
courts of Poland and of the United Kingdom strictly in accordance tivétexplanations referred
to in that Article,

This recital is thus recalling thathe explanatiorismust be taken into account by all
courts of the Member States —including Poland and the United Kingdom.

The principle of uniform application may also be related to the wordli Art. 4, par.
2, TEU, which states that

The Union shall respect the equality of Member States before the $reatie

From this follows the obligation for the Commission and the Coulusfice to apply the
same standards to all Member States in their role of monitarnidgudicial protection. The
principle of equality between sovereign states is certainlgdhe of public international law.
However, unlike the EU system, the general international lawawr df treaties has no
mechanism to ensure the uniform application by the courts, theaige bodies and the
administrations of states. In fact, mechanisms such as the ipaglnprocedure and the
action for infringement are missing.

CONCLUSION: EUROPEAN UNION LAW AS SUI GENERIS TYPE OF LAW ?

Quite often in legal scholarship EU law is characterise€dw@sgyeneris lawor ‘mixed’ or
‘hybrid’ law. This summarises in few words what has been expwséte two preceding
sections of this chapter.

The use of such expressions is often linked to the difficultydfégelegal scholars when
qualifying the nature of the European Union, different from that efderfl state but at the
same time different from that of traditional international arg@tions. It can be stated, in a
political perspective, that the EU is amidentified political objectin the words attributed to
a former President of the European Commission Jacques Delas. dtso be referred to as
a ‘hybrid’ body, as the for example, the former vice-presidenh@fEuropean Convention,
Giuliano Amato did. As a particularly clear symptom of this d/lmature of the Union, the
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direct election of the European Parliament stands out, because hvenerate parliamentary
assemblies in the context of international organisations, theseisaedly composed by
delegates from the parliaments of the participating states.

Art. 10, pars. 1 and 2, TEU, reflects the hybrid character of the Union with reddretiee
double democratic legitimacy: direct legitimacy of the Ranknt and indirect legitimacy of
the European Council and the Council:

1. The functioning of the Union shall be founded on representative democracy.

2. Citizens are directly represented at Union level in the European Parliament.

Member States are represented in the European Council by their He&datefor Government

and in the Council by their governments, themselves democratizayuntable either to their
national Parliaments, or to their citizens.

Such categorisatiorsui generis mixed or hybrid law- may be useful from a legal theory
perspective, and understood as part of political philosophy, as coudsiddiee French and
American traditions of the Enlightenment and in the more recenoagprby English-
language scholars. From the standpoint of the positive law in tbese are, however,
useless classifications. It is not enough to say that EUda@wi generisin relation to both
public international law and constitutional law. In fact, it is wrdmgn a technical point of
view to put both disciplines at the same level with regard to their relationghif W Law.

Public international law is a supplementary source of positiveofatve European Union,
both for the interpretation of the treaties and secondary lagiskand for filling any possible
gaps in the treaties. This has already been announced in theefitsin of this chapter in
relation to the possibility of applying théienna Convention on the Law of Treatiédso
general principles of public international law apply in EU law, such as tlyatoof faith.

The category of fundamental rightas‘ they result from the constitutional traditions
common to the Member Stdtesentioned in Art. 6, par. 3, TEU, and in Art. 52, par. 4 of the
EU Charter does not mean that the constitutional laws of the MeBidess apply to EU law,
even in a supplementary manner. This is stressed in the sante par. 3, which specifies
that theseshall constitute general principles of the Union’s law

The internal law of the Member States —and, particularly, constiait law- has the
mission to be a source of inspiration for EU law. This also apfai¢ise jurisprudence, and
often leads the EU judge to rely on elements of comparativenldiaeiinterpretation of EU
law, or to be more precise according to the formulation of Art. 34EUTR288 TEC),
‘general principles common to the laws of the Member States.EU legislature also often
turns to internal law —of the Member States and of other statdgfine new principles, such
as for example the notion afiniversal servicé now linked to economic services of general
interest. Even the drafters of the founding Treaties frequeettty to concepts of domestic
law. For example, the Treaty of Lisbon takes up from the ConetialtiTreaty of 2004 both
the categorisation of the competences set out in Art. 2, TEWwiolj a pattern usual in
many federal states, and the system of hierarchy of normgsn289, 290 and 291, TFEU.
These are, however, autonomous concepts of EU law, although inspired togdition of
the Member States, and not constitutional law concepts accepted as such by EU law
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Besides the formal aspect due to the fact that the EU iQdiwst is based on a pact
between sovereign states, the difference between public interndéenas a supplementary
source of positive EU law in force and the domestic law as aesofiiaspiration has to do
with a substantive element.

General public international law is substantively one law. Thi®isabout alluding to the
debate within international law scholars between those who #ngtigoublic international
law is unitary and those who, in contrast, believe that it is broken odaspecific systems,
the United Nations law, the WTO law, etc. It is about stresiagpublic international law
applied by all Member States of the so-called ‘internatiooalrounity’ is the same, despite
the doctrinal, normative and case-law differences on how to appreatincconcepts in
some countries.

Instead, the internal state law breaks down into national legal systems whidteareery
different from each other in terms of the way of reasoningystematisation, although the
solutions to specific problems are often similar in practicenBi@ne takes into account
only the internal law of the Member States of the Union thex@3a different systems, from
1 January 2007, which cannot be reduced to a few, simple categories.fférendes of
approach in the constitutional law of the Member States prekentethnical application,
without further adaptations, of the categories of constitutional law to EU law.

A first example is given in Art. 2, par. 2, TFEU, on shared ceemmes. The term
‘concorrenti competences used in the Italian version of the TFEU is alidestical to that
used in the Italian Constitution in its Art. 117 (after the consbibati reform of 2001):
‘materie di legislazione concorrentdhe concept of shared competences is very similar to
that used since 1949 in the German Fundamental Law in Art. 70. It shontitdak though,
that the German version of the TFEU uses the wayeteilte Zustandigkeibetter than the
words konkurrierende Zustandigkeityhile the Fundamental Law refers tkonkurrierende
GesetzgebungThe terms of Art. 2, par. 2 that define the notion of shared conqeetae
therefore particularly useful, also for the countries that are familiarthig concept:

When the Treaties confer on the Union a competence shared with tHeeMetates in a specific
area, the Union and the Member States may legislate and adopt legallpdacts in that area.
The Member States shall exercise their competence to #me &éxat the Union has not exercised
its competence. The Member States shall again exercise thgietme to the extent that the
Union has decided to cease exercising its competence.

Another example is the distinction between legislative acts @89, TFEU), delegated
acts (Art. 290) and implementing acts (Art. 291). This distinctiolects well known and
developed concepts in Spanish or Italian constitutional law, for exambpieh are familiar
with the concept of legislative decree. The difference bmtweelegated acts and
implementing acts is, however, difficult to understand for lawydrsome Member States.
The nuance that distinguishes them from each other does not rexist iexample, the
German Fundamental Law, which refers only to one concept, th®ezhtsverordnung
The French Constitution of 1958 makes a distinction betwestonnancesthat could be
deemed as delegated acts amékctets that could be assimilated to implementing acts. But
the constitutional and administrative jurisprudence are based only distimetion between
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law —as an act formally adopted by the Parliament- and regulatas an act formally
adopted by the government or public bodies. Therefore the subdivisionebetigtegated
acts and implementing acts is difficult to understand for Fréamstyers. There are many
other examples.

From what has been explained above, it follows that the applicaticategories and
ways of reasoning of internal law to EU Law runs the riskeafling —and in fact has often
led practitioners and academics- to misconceptions and misunderstandiichsare not
easily overcome. Too often a commentator, specialised in adraiivistror constitutional
law, or in legal theory or in public international law, criticisdsat he perceives as a lack of
consistency in the reasoning of the EU Court of Justice in anuelgeor opinion. Indeed,
criticism is part and parcel of the researcher’s work. Howetvehould not be forgotten that
the EU Court does not have the mission of building a ‘theory’ offtam the cases under
consideration. Its function is to apply the rules of law —ultinyabelsed on treaties between
states- to the case submitted to it, according to specific proceedings &f Tredies.

In the debate between experts in different legal disciplines, orcdhtent and the
development of EU law, there often is a desire to protect or ey@néxhe scope of their
own discipline, as in all branches of science. There is, howeveheartopic of discussion
which is closer to the political dispute, yet very importants lthie question of which legal
system is best suited to the development of European integration.

It is not clear that the international law roots of EU lawl wdcessarily limit integration.
Neither is it obvious that constitutional law is necessarily more suitalie tdevelopment of
European integration. What counts is the content of the law.

In this sense, it is necessary to emphasise on the centffality principle of effectiveness
(or efficiency) or the principle ofeffet utilé in EU law, with the development of many
mechanisms, principles and rules that must guarantee it. Thebamsegs, principles and
rules are distinguished not only from those of the ordinary public iritenah law —which
unfortunately has a rather limited effectiveness. But theyadso distinguished from the
mechanisms, principles and rules of constitutional law of many sgueséates, including
many Members States of the European Union. There are mechamdmsnciples deriving
from the international treaty nature of the EU Constitution whiontribute to the
effectiveness of EU lawis a visdomestic law of many states. This is because the EU Court
monitors Member States’ compliance with the Treaties takimgaotount the commitments
undertaken by them.

This is the principle of theeffet utilé of EU law which makes it more suitable for the
purpose stated in the preambles of Teaty on European Unioand theTreaty on the
Functioning of the European Unipas well as that of th€harter of Fundamental Rights of
the European Unionand after the entry into force of the Treaty of Lisbon, alsorin JAof
the Treaty on European Unigmamely to advance the process of creatarg éver closer
union among the peoples of Eurdpe.
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