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Constitutive Rules, Institutions and
the Weightier Matters of the Law

Football is not a matter of life and death:
i’s much more important than that.
-BILL SHANKLY

This book is intended as 2 coneribution to the literature on legal theory and
legai reasoning. In particular, it seeks to examine the relations that obtain
between law and a theory of law and legal reasoning, and a theory of legal
reasoning. Two features of law and legal reasoning will be particularly impor-
tant in this regard: law is institutional, and legal reasoning is formal. These

. two features are so closely connected that it is reasonable to believe that in

fact they are simply two ways of looking at the same issue. I hope this will
become clearer as the focus of the book shifts from the institutional nature of
law, with which this chapter is concerned, to the consequences of this for legal
reasoning, which will entertain us in the following chapters.

The word “institution” encompasses 2 wide range of ideas that, at best,
bear a tenuous family resemblance to one another. As a form of legal litera-
ture, it has a long and venerable tradition, going back to the Institutes, or brief -
expositions of the law, common since Roman times. In the literature of speech
acts, the analysis of the so-called “institutional concepts™ such as promises
and the like plays a crucial role. A related legal usage is that in which a “trust™
is an “institution” peculiar to the common law.

I believe that the idea of “insdtutional” facts, the existence, consequences
and termination of which depend upon the existence and application of rules
and the occurrence of some brute facts, can be highly successful in dealing
with some of the insights offered by the literature on legal reasoning. To use
this idea in understanding the law and legal reasoning, however, a distinction
between “brute” and “institutional” facts is not enough. All institutional facts
might be equal, but some of them are certainly more equal than others.

TWO CONCEPTS OF RULES
In his seminal article “Two concepts of rules”, John Rawls drew a distinction

berween what he called the “sumamary” and the “practice” conception of rules.
For Rawls, the “summary conception” regards rules as summaries of previous
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decisions. Each of these is made on the balance of all relevant consideratons,
and some kinds of cases will be recurrent: “thus it will happen that in cases of
cerrain kinds the same decision will be made either by the same person ar
different Gmes or by different persons at the same time” (Rawls, 1955: 34). In
this context, a rule is formulated to encompass cases of thar kind, so the next
time the agent will have no need to ponder all the applicable moral considera-
tions, and will instead be able “simply” to apply the rule. We see why in this
conception rules are actually “summaries” of previous decisions: “rules are
regarded as reports that cases of a certain sort have been found on other
grounds to be propetly decided in a cerrain way” {(Rawls, 1955: 34).

The “summary conception” of rules is contrasted by Rawls to what he calls
the “practice conception®, in which rules are seen as

defining a practice. Practices are set up for various reasons, but one of them is that

in many areas of conduct each person’s deciding what to do on utilitarian grounds

case by case leads to confusion, and that the anempt to coordinate behavior by
trying to foresce how others will act is bound to fail. As an alternative one realizes
that what is required is the establishment of a practice, the specification of a new
form of activity; and from this one sees that a practice necessarily involves the
abdication of full liberty to act on utilitarian and prudential grounds. It is the mark
of a practice that being taught how to engage in it involves being instructed in the
rules which define it, and that appeal is made to those rules to correct the behavior
of those engaged in it (Rawls, 1955: 36).

In this chapter the related concepts of “practice”, “insticution” and “rules” are
to be discussed. In that discussion, I will look at games and the law as
providing the standard instances of practices. Games, in fact, will constitute
one paradigmatic case. This is not because games are the most important
practices: indeed they are not. But they do present the features of institutional
facts in 2 particularly pure and clear-cut way. They can be sliced off from their
environment and studied in ways in which other insdtutional facts cannot.
This is an important point in itself, and we shall see later on that an explana-
tion for this feature of games is called for. For the time being [ just want to
emphasise that my choosing games as one paradigm of practices is intended in
a purely analytical sense. Games are a kind of luxury we get on top of what is
really important, rather than the real thing. But this need not bother us. To
claim paradigmatic status for games in this respect is simply to make explicit
what authors like John Searle, John Rawls and others did when they relied so
heavily and interestingly upon the structure of games to clarify their ideas on
institutional facts.

One need only read Rawl’s article to see that he was indeed using games as
a (at least one) paradigmatic instance of a practice, But on the other hand he
believes the practice conception to be especially relevant in understanding
“legal and legal-like arguments™ (1955: 43 n. 27). Hence, we could start by
trying to ascertain how naturally Rawl’s conception of practice would fit the
law on the one hand, and games on the other.

r———
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“Practices are set up for various reasons, but one of them is that in many
areas of conduct each person’s deciding what to do on utilitarian grounds case
by case leads ro confusion.” This reason for setting up a practice seems clearly
applicable to the law. Instead of having people autonomously deciding how
much income tax to pay, it seems more convenient authoritatively to lay down
the rate of income tax. Games are typically set up for other reasons. In the
case of games, the practice is created ex novo for the sake of having one more
activity to engage in.! Hence, here we have two reasons {there might be more:
“yarious reasons” seems to suggest more than two) why practices are set up.
So far so good.

Since “practices are set up for various reasons”, those reasons mentioned by
Rawls do not characterise the notion of practice. It is probably the fact that they
are set up that is characteristic of institutions. For the time being I wilt bypass
this issue, to which I will return shortly, One consequence of the creadon of a
practice is “the specificatton of a new form of activity; and from this one sees
that a practice necessarily involves the abdicadon of full liberty to act on utili-
tarian and prudential grounds™. This seems straightforwardly applicable to
games and the law ({though a complication will shortly appear). In both cases
the agent is not supposed to act on the basis of an all-things-considered
judgment, rather she is supposed to follow the rules, This must be understood
as meaning that, from the point of view of the practice, it defines what is to be
done in particular cases. Both citizens and players might find themselves in
sitnations in which reasons extemnal to the practice might require them to break
the rules of pracrices. Normally, however, and unless the practice itself recog-
nises an exception for those cases, the presence of those reasons will not consti-
tute an excuse from the point of view of the practice. This is obviously true of
games: think of a football player asking the referee to validate a hand-goal of his
because he promised his dying son to score a goal {see Detmold, 1984: 49). In
order to explain the idea of the agent’s “abdication of full liberty to act on utili-
tatian and prudential grounds” in practices, Rawls uses the following example:

In a game of baseball if a batter were to ask, “Can I have four strikes?” it would be
assumed thar he was asking what the rule was; and if, when told what the rule was,
he were to say that he meant that on this occasion he thought it would be best on the
whole for him to have four strikes rather than three, this would be most kindly
taken as a joke. One might contend that baseball would be a better game if four
strikes were allowed instead of three; but one cannot picture the rules as guides to
what is best on the whole in pardcular cases, and question their applicability to
particular cases as particular cases™ {1955: 38}.

1 Bert Roermund showed me that I had to be more careful here: of course, we do have further
reasons te invent this new activities. For example, pames are usually contests, they typically
involve some kind of competition berween players. However, they are not reasons for a pardcular
game, but reasons for a game of such-and-such features. There is a subtle distinction to be drawn
here: “the value or peint of chess [i.e. winning] is certainly artificial; chess constructs by its niles
its unique method of winning. But the value of winning in general is an inseparable part of play
[eontest] and no more artificial than play itself is® {Detmold, 1384: 160-1).
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Is this feature of games shared by the law? I believe it is not. “It would be
better if [ were allowed four strikes, hence [ am allowed four strikes” shows
without doubt that the speaker has not mastered baseball, or else that he is
joking. [n the context of a baseball game, that utterance is simply nonsense.
Here it is indeed the case that “if one wants to do an action which a cerrain
practice specifies then there is no way to do it except to follow the rules which
define it® (Rawls, 1955: 38). But “it would be better if a legatee were not
entitled to the legacy if he’s been convicted for the murder of the testator,
hence he is not so entitled” is radically different. Whether or not this is a good
argument will depend, of course, on the peculiarities of the legal practice in
question, bur one cannot say that, in general, the mere fact of putting it
forward shows ignorance or lack of seriousness about the law.

. Here we should remember the context of Rawls’s article. In it, the distinc-
ton between two concepts of rules was designed to defend urlitarianism
“against those objections which have traditionally been made against it in
connection with punishment and the obligation to keep promises” (Rawls,
1955: 21). Rawls’s strategy was to claim that there were some spheres of social
life that were, so to speak, insulated from the direct application of moral
considerations. But by focusing upon those paradigmatic instances {games), he
overemphasised that feature of practices, and tended to regard complete
insulation as defining the notion of practice. When rules are practice-rules, “a
player in a game cannot properly appeal to [moral] considerations as reasons
for hts making one move rather than another” (Rawls, 1955: 31). Indeed, “it is
essential to the notion of a practice that the rules are publicly known and
understood as definitive”, because “those engaged in a pracrice recognize the
rules as defining it” (ibid. 36, emphasis added).

So the picture we get is as follows: first, the notion of a practice is defined in
such a way that it obviously includes, if anything ac all, developed legal
systems: “I use the word “practice” thronghout as a sort of technical term
meaning any form of activity specified by a system of rules which defines
offices, roles, moves, penalties, defences, and so on, and which gives the
activity its structure” (Rawls, 1955: 20 n.1). Secondly, the notion of practice is
developed as showing that it essentially implies the insulation of some sphere
of activity from the application of moral considerations (in this case, since the
article is a defence of utlitarianism, the utilitarian principle); thirdly, and
precisely because of the perfect isolation that characterises them, pames are
placed at the centre of the analysis, as “paradigmatic” instances; and fourthly,
the conclusions thus obtained are said to belong to the notion of a practice,
with the consequence that they clearly apply to the law, since the law
obviously constitutes an instance of a practice in the sense defined at the
beginning. But the problem is that the perfect insulation that characterises
games is due to the particular sort of practice they are, and thus that aspect of

games is nor essential to the notion of a practice. It is cerrainly not shared by
the law.

Anr e
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Let me explain this last point, to make it clear that [ am not begging any
question (I will come back to this point, hence all I need do here is to make
this claim plausible enough for the reader to suspend disbelief and go on}. A
game-like insularity would imply a highly formalistic approach to law. [ do
not want to claim, of course, that such an approach is necessarily wrong
(indeed we shall see that we can find instances of that formalist approach, and
that that backs my general argument}. But in the case of games such a formal-
istic approach is something about the practice that any would-be parricipant
has to understand before actually engaging in it, while in law the correctness
of such an approach is a substantive claim to be argued and defended inside
the practice, as one more ordinary, first-order legal claim. To dispute the
complete insulation that characterises games is to show lack of understanding
about the practice of them; but to dispute that very same approach to the
interpretation and application of rules of law is not to display ignorance
regatding the fundamentals of legal practice, but to defend a substantive legal
claim and in a particular case to advance moral arguments to ground an inter-
pretation of the law is not to display ignorance or lack of seriousness about
thar practice. ‘

In other words, one could say that a category is missing in Rawls’s distinc-
tion. Rawls does say that his distinction is “not intended to be exhaustive”
(1955: 40}, Notice, if correct, what the argument so far implies and what it
does not imply. Rawls’s attempt to develop a distinction between a
“suymmary” and a “practice” conception of rules is defective insofar as the
notion of practice is supposed to be especially “relevant to understanding legal
and legal-like arguments” (Rawls, 1955: 43 n. 27). Butas a defence of urilitari-
anism, it might (or might not) well be the case that both kinds of practices (i-e.
games and the law) are sufficiently insulated from moral considerations to
allow for the distincrion between “justifying a practice and justifying a partic-
ular action falling under it” (ibid. 20), which is Rawls’s main purpose. If we
are to follow Rawls’s advice, however, and apply the distinction to the under-
standing of Jaw and quasi-legal argument, we shall need a more sophisticated
distinction, one that (ideally) is able to explain the difference in the insularity
displayed by different practices. This is what I shall try to develop in this
chapter.

Before that, however, it will be useful to refer to another aspect of Rawls’s
argument. What is the correct understanding of rules, the summary or the
practice view? According to Rawls, that is the wrong question to ask. The
point is not that either the practice or the summary conception has to be true
of all rules: “Some rules will fit one conception, some rules the other; and so
there are rules of practices (rules in the strict sense) and maxims and “rules of
thumb®” (Rawls, 1955: 40).

But the problem is, how are we 1o know whether a particular rule is to be
interpreted according to the “summary” or the “practice” view? Rawls believes
that there might be cases in which “it will be difficule, if not impossible, to
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decide which conception of rules is applicable. One expects borderline cases
with any concept, and they are specially likely in connections with such
involved concepts as those of a practice, institution, game, rule and so on”
{Rawls, 1955: 40). But can we make sense of the idea that it is somenmes impos-
sible to decide which conception is applicable? “Summary”™ and “practice” rules
are applied in radically different ways; what participants must know and
master before being able to engage in each kind of practice is significantly
different. In the “summary” conception, a rule is a rule of thumb: it has no
normative force of its own (here 2 rule is quae rem guae est breuiter enarrat
(Digest 51.17.1), something which briefly describes how a thing is: see below, at
151£f). In this conception an agent can reasonably apply a rule only if she has
reason to believe thar the proper application of the standards of which the rule
is a summary leads to the same solution offered by the rule.? In the practice
conception the agent is not supposed to act on her assessment of the situation
beyond the assessment needed to establish that the rule applies. It follows that
no agent can really participate in a practice unless she is able to decide whether
the rule is a summary or a practice rule. An observer trying to understand what
the agent is doing, on the other hand, might find it impossible to determine
wherher the agent treats the rule as a summary rule or as a practice rule. Indeed,
we are in such a position conceming at least significant aspects of Roman law
(for the full argument and examples, see below, at 141ff). The importance of
this point for a theory of legal reasoning can hardly be overemphasised.

THE GAME-ANALOGY

An idea underlying Rawls’s general notion of “practice” is, as we have seen,
that both games and the law are correctly regarded as practices in his sense.
Now, for Rawls this might not be a problematic point, since he was not
concerned with providing an analysis of law, but that idea is also recurrent in
contemporary legal theory. Among many other authors, as we shall sce, HL A
Hart seems to have shared this view and, in The Concept of Law, relied
heavily on the similarities between them. In fact, he relied upon that analogy
so heavily that it is not too big an exaggeration to say, with Judith Shklar, that
games were “Hart’s obsession” (Shklar, 1986: 105), or that “H L A Hart
described law as a complex game” (Morawetz, 1992: 16).2

% Notice that this is not necessarily because the agent has actually applied those standards o
the case and decided that the solution is the rule’s solution. It might very well be that, e.g., the
agent does not have time to consider how those standards apply, and so she relies on the previous
decisions summarised by the rule, Still, the rule acquires its force from its being a good summary
(“the law may not derive from a rule, bur a rule must arise from the law as it is™ says the Digest
51.17.1), and a conscientious agent would always try to check the accuracy of that summary,
circumstances permitting (of course, in many cases circumstances will not).

3 On Har's “obsession®, in addition to Hart, 1994: 310 (index entry for *Games™), see Hatt
(1953: passim).
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One of the most important functions of the game-analogy in The Concept of
Law was to help Harr in ascertaining the rights and wrongs of formalism and
rule-scepticism. One of the rule-sceptic’s arguments, Hart tells us, is based
upon the fact that

[a) supreme tribunal has the last word in saying what the law is and, when it has
said it, the statement thar the court was “wrong” has no consequences within the
system: no one’s rights or duties are thereby altered . . . . Consideration of these
facts makes it seem pedantic to distinguish, in the case of a supreme tribunal’s
decisions, between their finality and their infallibility. This leads to another form of
the denial that courts in deciding are ever bound by rules: “The law (or the constitu-
tion) is what the court says it is™ (1994: 141).

To answer this argument, Hart considered what a game would be like if one
were to see games as the sceptics see the law. According to him, such a game
would not be like any ordinary game, but a rather odd one he called “scorer’s
discretion”. In it, “rules® are mere predictions of what the referee will do,
since they are what the scorer says they are. To see the law as “scorer’s discre-
tion”, however, is a mistake, Hart claimed, for the same reason a normal
game like football or cricket is not “scorer’s discretion”. Though it is strictly
possible that any game may be transformed into “scorer’s discretion”, this
possibility does not imply that all games are, actually, “scorer’s discretion”
“[t]he fact that isolated or exceptional official aberrations are tolerated does
not mean that the game of cricket or baseball is no longer being played”
(Hart, 1994: 144-5).

I do not want to discuss the whole of Hart’s argument against the rule-
sceptic (which might be right regardless of the flaws in the “scorer’s discre-
tion” argument), but only to note that this particular argument is not very
convincing. The sceptic could answer by saying that in games people do not
disagree about what the rules are, nor about how should they be applied.
They might discuss whether or not Maradona used his hand ro score his
famous goal against England (though nobody would stll like to deny that),
rather than whether a particular player’s touching the ball with his hands
“counts” as a hand ball: is it not an amazing fact that however passionate
participants and spectators can be {as is all too well-known nowadays, in
Europe, particularly in England) no serious disagreement exists as to what the
tules mean and what they demand?

It seems, though, that Hart would not agree with this. He believed thar rules
of games were as open-textured as any other rule. In games the scoring rule,
“though it has, like other rules, its area of open texture where the scorer has to
exercise a choice, yet has a core of setded meaning” (1994: 144; emphasis
added).

It is at least arguable that this assimilation of rules of games to legal rules,
on which Hart relied so heavily in his discussion of formalism and rule-scepti-
cism in chapter VII of The Concept of Law, distorts the way in which rules of
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games are applied: they are not controversial {except in special cases, like the
“dangerous play” rule, as we shall see). If this is correct, then there is no
reason why the rule-sceptic must be committed to a denial of the difference
between football and “scorer’s discrerion™, and Hart’s argument (at least his
analogy with games) would become harmless. If, as Paul Valery has said, “no
scepticism is possible where the rules of 2 game are concerned” (quoted in
Huizinga, 1970: 30), then the analogy cannot be used against legal rule-
scepticism, where scepticism is (to say the least) possible.

In other words, Hart thought that whatever was true concerning rules of
games was also true concerning legal rules by virrue of the fact thae in both
games and the law “rules” are an important element. There is no obvious
reason why the sceptic has to go along with this unstated premiss and Hart
did not offer a non-obvious one.

As was said at the beginning of this section, however, Hart was not alone in
thinking the game-analogy to be useful for the analysis of legal concepts.
Ronald Dworkin’s case is interesting for two reasons: on the one hand, he uses
the game-analogy ar rwo crucial moments: first, when introducing his {now
famous) distinction between rules and principles, and then, to present his (also
famous) thesis of what he called “the interpretive attitude”. On the other
hand, while in the first case he was interested in the similarities berween games
and the law, in the second his point was to distinguish one from the other,
And in both cases the feature of games he relied upon was the same, i.e. the
certainty of their rules.

In Taking Rights Seriously, he argued that there was a logical distinction
berween rules and principles, because only the former were applicable in an
all-or-nothing fashion. Though this all-or-nothing aspect of legal rules might
not be obvious, it “is seen most plainly if we look at the way rules operate, not
in law, but in some enterprises they dominate—a game, for example”
{Dworkin, 1977: 24). :

‘The interesting point, in my view, is that the reason “this all-or-nothing
feature is seen most plainly” in the case of games is the very same reason why
“scorer’s discredon” js so different from cricker or football: because of the
certainty of the application of the rules of games. The game-analopy was
meant to throw light on something important about the law, but it was (in
both cases) based upon a fearure of games that the law does not share
{namely, its complete insulation from moral considerations). Here again, the
unstated assumption is that “legal rules” are, so to speak, the same kind of
entity as rules of games. But Dworkin himself later distinguished the law from
games when he wanted to explain what is to have an “interpretive attitude”,
He argued that the two components* of the interpretive attitude were indepen-
dent from each other, so that participants could accept one without neces-
sarily having to accept the other: “We do that in the case of games and

% The two components are “the assumption that the practice . . . has some point®, and that
“the requirements of [the practice] are sensitive to its point” (Dworkin, 1986: 47).
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contests. We appeal to the point of these practices in arguing about how their
rules should be changed, but not {except in very limited cases) about what
their rules now are; that js fixed by history and convention™ {1986: 48).5

According to this passage, Dworkin would probably say thar precisely
because no interpretive atritude is adopted either by players or spectarors of,
say, football, the interpretation and application of the rules of football can
have the very high level of certainty they do have. This, however, creates the
problem of establishing in which way what we call “rules” in games are the
same sort of thing that we call “rules” in law. Dworkin claimed that “legal
rules” were all-or-nothing standards, and that this “is seen most plainly” if we
look not to legal but to game-rules. There was, for Dworkin in 1967, a
common feature berween roles in games and rules in the law: they were both
rules, i.e. standards that were “applicable in an all-or-nothing fashion”.

‘Twenty years later, however, we were told that there was, after all, 2 funda-
mental difference berween law and games: only the former is an “interpretive
concept”. So we can legitimately wonder, does this fundamental difference
affect the “all-or-nothingness™ of legal rules? Maybe the rules of games are all-
or-nothing standards not because of a feature they have in virtue of their being
rules, but because players and spectators have developed no inrerprecive
attitude towards foorball. If this is true, then the conclusion would be thar in
Dworkin’s definition there is no such a thing as a legal rule (more on this later,
at 98).

The fact is, we are told both by Harr and Dworkin, that some {quite impor-
tant) features of rules are easier to see if we look at games, but harder if we are
looking at the law. This, however, does not necessarily mean that those
features are to be equally found in the latter with only an extra effort of obser-
vation; maybe they can be easily seen in the former only because they cannor
be scen at all in the larter.

INSULATION

Consider the case of the (now not-so-) recent modification of the offside rule in
football, As is known, “a player is in an offside position if he is nearer to his
opponents’ goal line than both the ball and the second last opponent™ “a
player is not in an offside positon if he is levelled with the second last
opponent or with the last two opponents™. A player in any of these last two
siruatons would have been in an offside posidion under the old offside rule. We
are told that after the 1990 World Cup played in Italy, in which most reams
adopted highly conservative and defensive strategies (therefore diminishing the

3 ‘The “very limited cases™ Dworkin had in roind in this passage are probably cases like the one
he discussed in Taking Rights Seriously. These cascs are not counter-examples to my argument, as
1 will ry to show below (for the argument, sze below, at 31ff; for Dworkin's very special case, see
below, at Ch. 2, n. 19,
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quality of a football match as a spectacle}, FIFA modified the rule in an effort
to make the game more aggressive and more attractive to audiences and so
forth. '

The following I take to be rather obvious: in the period berween (some
moment before the end of) the 1990 World Cup and the issuing of the new
offside rule, all of che reasons for having the new rule existed, but they were
irrelevant at the moment of applying the old rule. They are equally irrelevant
after FIFA’s decision: an umpire could not, after the new rule had been intro-
duced, decide that he should apply the rule in the light of its goal, and hence
thac he was going to be (say} “less strict” in the application of the rule in those
cases in which the involved play was likely to be part of an aggressive strategy,
even if we are prepared to imagine that in so doing the referee would be likely
to increase the desired effect of the new regulations, After the decision was
taken, the reasons for it were as irrelevant in the context of adjudicacion as
they were before. The very suggestion that the referee could apply the rule in
this way seems to be nonsensical® (in facr, it is not clear whar “less strict”
could mean in this context).” Thus the rule is completely insulated from the
reasons for it.

But in legal adjudication things are different. This will be discussed in consid-
erably more detail below, but for the dme being suffice it to say that lawyers do
speak of interpretations being more or less strict, and the idea that a law should
be interpreted in the lighe of its purpose is all too common. Needless to say, this
is not the only kind of argument that can be used to interpret a law (some will
say that it is not even a good argument), but for the time being, 1 only need to
claim that this makes sense, In a way that the offside argument does not. The
idea that interpretadon should be purposive is not necessarily controversial
insofar as it is limited: nobody would deny that legal rules should sometimes be
interpreted in the light of the goals they are supposed to advance. Whar is
controversial is whether or not this is afways the case. But we need not adopr
this scrong Fullerian position to sce that a football referee is not, except when
the rules explicitly grant him that power, supposed to consider the purpose of
the rules at the moment of applying them. This general feature of adjudication
in games is absent in the law: even according to a positivistic theory of law
there will be cases in which “assumptons about the purposes the rule is meant
to advance would take a prominent—perhaps even pre-eminent—role in
solving the parricular difficulties encountered” (Marmor, 1994: 154).

The point is that in games the application of a rule is always straightforward,
while in law, at least sometimes, the application of an otherwise valid and clear

¢ In this context, to say of an argument that it is nonsensical is to say that rhe fact of a speaker
seriously offering that argument would be taken by others cither as a joke or as proof that the
speaker is not really playing, or does nor understand the game, etc. This was Rawls’s point
discussed above (at 3).

7 1 am ignoring some complexities of the offside rule, like the so-called “passive™ offside. They
are not an objection to the thesis presented here, any more than the existence of *discretion-
granting” rules like the dangerous play or advantage rules are (ser below, ar 31f).
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rule can be contested. Notice that this claim does not amount to saying {not
now, anyway) that there are no cases in which the application of legal rules is
not as clear as che application of rules of games. My claim here amounts to the
rather obvious observation thar, while it would not lift a lawyer’s eyebrow to
notice that the application of a clear general rule ro a partcular case can
sometimes be problematic, to find that referees and players disagree about what
a penalty, or a goal, or 2 hand ball are, would indeed surprise any football fan,

In other words in football (as in all games) the fact that a rule does not
make some aspect x of a concrete case relevant means that x is irrelevant for
the application of that rule.? Part of what you need to learn when studying
football is, for example, that during the course of the game the ball can only
be handled by the goaikeepers in their penaly boxes, and that under no
citcumstances can a different player or the goalkeepers ourside thar area inten-
tionally use their hands to move the ball. There might be disagreement abour
whether or not a particular touching of the ball was intentional, but a player
that was to offer moral reasons to justify his handling of the ball would show,
as Rawls claimed, that he does not understand, or else is joking.

The larter example was consciously selected for the discretion that the rule
allows the referce to determine whether a particular hand ball was “inten-
tional” or not. A mile against “rouching” or “handling” the ball might be
vague in the sense that it does not clarify whether an unincentional handling of
the ball would count as a hand ball (is it a case of a player touching the ball or
of the ball couching the hand of a player?). Since whether or not the semantic
meaning of rule requires intentionality is not clear, there will be cases in which
people will disagree abour whether a player’s touching the ball counts as a
hand ball.? Insofar as rules of a game rely on the normal use of words, there
will always be space for this kind of vagueness. Thus, this kind of vagueness is
common to games and the law.

® Consider the following case: on Saturday, 13 February, 1999, Arsenal played Sheffield United
ar Highbury. The score was 1-1 with just over 10 minutes of the game to play. A Sheffield United
player, Lec Morris, went down after a challenge by an Arsenal attacker. Since the referee did not
stop the game, a Sheffickd United player kicked the ball out. Morris recovered, and the match
restarted. Arsenal’s Ray Parlour tried to throw the ball to United keeper Alan Kelly to give the
visitors unchallenged possession, but his team-mare, Nwankwo Kanu, bunted the ball down and
slid a low cross into the path of Arseral’s Mare Overmars who then scored. Sheffield United
failed o equalise and the march finished 2-1 for Arsenal. What is important here is that the goal
was valid, though it was scored in violation of one of the most clear and undisputed requirements
of fair play. The Fact that Arsenal’s goal was grossly unfair was irrelevant for its validiry, because
the scoring rule in football does not make any reference to the faimess of the scoring. The match
was later ordered 1o be replayed, which is another way of emphasising the same: the possibility of
simply “invalidating® the goal because of Arsenal’s unfaimess was not discussed (I am grareful 1o
Kevin Walton for bringing this case to my attention}.

9 Remember the penalty that led 1o Italy’s equaliset against Chile in their 1998 World Cup
raatch (probably only we Chileans remember it, so here it is: seven minutes before the end of the
match a Chilean defender, Ronald Fuentes, touched the ball with his hand inside Chile’s penalty
box {or the ball hit Fuentes’ hand) and the referee awarded Ttaly a penalty kick. The decision was
controversial, since the intentionality of Fuentes’ hand ball was in question. Italy scored and the
match ended 2-2). For the record, the official FIFA rule does require intentionality (Law 12).
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Am | not conceding Hart’s point here? Nor really. We only need to look at
the way in which rules of games are applied in real matches to see how
restricted the vagueness warranted by this argument really is. The claim thac
the rules of football and legal rules are equally vague is so descriptively
inaccurate thar one wonders if it should receive any serious considerarion. The
problems thar arise when applying legal rules to concrete cases go welt beyond
problems of uncerrainty at the (semantic) borderline, and this is almost as old
as the law itself. T will offer only three cases taken from different periods in a
two thousand-year span:

(1) Roman jurists knew that not to rake Rawls’s batter’s attitude ac least
sometimes was legally mistaken. In other words, for them not to take into
account considerations other than those needed to ascertain whether or not
the rule’s operative facts were fulfilled would have demonstrated lack of
mastery of the law, i.e. exactly the opposite of Rawls’s batter. Consider just
one example, a piece written by Paul, who lived in the third century AD:

D.1.3.29 (Paul, libri singulari ad legem Cinciam). Contra legem facit, qui id facit
guod lex prohibet, in fraudem wero, qui saluis werbis legis sententiam eius circum-
uenit {it is a contravention of the law if somecone does what the law forbids, but
fraudulently, in that he sticks to the words of the law but evades its sense).

In other words, it is not possible to know whether by following a rule we are
following the law unless we can ascertain the ratio (sensus) legis. Ascertaining
the ratio legis supposes the abiliry o consider how some moral considerations
bear on the issue. Marc Overmars did not infringe the rules of football when
he scored his goal against Sheffield United, since the scoring rule in football
was silent concerning fair play (see above at n. 8); bue it is at least arguable
that the court would be misapplying the law if it granes the legacy to the
murderous legatee on the basis that the stature of wills is silent on the legatee’s
killing of the testator (see below, at 34ff).

(2) The second example dates back to 1688. Discussing the interpretation of
laws, Samuel Pufendorf comments upon a Bolognese case:

there was a law of Bologna, that whoever drew blood from another person in a
public place should suffer the most severe penalties. On the basis of this law a
barber was once informed upon, who had opened a man’s vein in the square. And
the fellow was in no little peril because it was added in the statute that the words
should be taken exactly and without any interpretation.

This example is offered by Pufendorf as an illustration of his claim that

When words, if taken in their plain and simple meaning, will produce an absurd or
even no effect, some exception must be made from their generally accepred sense,
that they may not lead to nothingness or absurdity (1688: Book V, Ch. 12, § 8, pp.
802-3 [S47]).
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Here we can find Pufendorf facing a legal problem and doing as a matrer of
course what for players and referees, when facing a similar problem in a
football game, is always wrong: i.e. arguing that, since there is some value
beyond the rule for which the rule is an instrument, {(how could it be known
that a given result is “absurd” if not by reference to such an external value?}
the question of how the rule js to be applied to particular cases has to be
answered taking that into account. And ro take rhat into account (some)
moral considerations have to be referred to. In this case Pufendotf is indeed
behaving like Rawls’s batter; he is claiming that since it would be betxer on the
whole if the rule had an exception for barbers, the rule does have an excep-
tion. And one might chink that Pufendorf is wrong, but if so, he is wrong as a
marter of Bolognese law: we are not entitled to conclude thar he did not
understand the law or that he was joking.1°

(3) Much the same can be said about many of the cases imagined by Lon
Fuller in the second half of the twenteth century. I will only tefer to one of
them here. We are invited to consider the existence of a rule to the effect thar
*It shall be a misdemeanour, punishable by fine of five dollars, to sleep in any
railway station”, and to imagine that

two men are brought before me (i-e. the judge) for violating this starute. The first is
a passenger who was waiting at 3 am for a delayed train. When he was arrested he
was sitting upright in an orderly fashion, bur was heard by the arresting officer to be
gently snoring. The second is 2 man who had brought a blanker and pillow to the
station and had obviously sertled himself down for the night. He was arrested,
however, before he had a chance to go to sleep (1958: 664).

Notice thar in this 2nd in Pufendorf’s case there is no doubt as to the meaning
of the words used by the rule. Anyone who was to say that the barber should
not be punished or the businessman should not be fined because the former
didn’t “really” draw blood in a public space or the latrer wasn’t “really”
sleeping in the station, would demonstrate lack of mastery of English. In fact,
the problem is created rather than solved by che fact that the case is indeed
uncontroversially covered by the semantic meaning of che rules.

This is important because there has been a strong rendency in contemporary
legal theory to regard the issue of the defeasibility of legal rules as one that has
to be rackled in terms of the general defeasibility of concepts.!! Bur any
sensible explanation of legal reasoning will find a form of defeasibiliry that is
not reducible to semantic defeasibility. The cases discussed by Pufendorf and
Fuller, and the danger we are warned against by Paul are not cases of what we

19 This last sentence should not be interpreted as relying on Pufendorf as an authericy
conceming the law. The argument is not “look, Pufendorf was so clever, he could not have been
joking or misunderstood the law™. It is, rather, that Pufendorf is doing something that no lawyer
would regard as off-limits.

11 This is indeed what Hart himself, only sometimes I believe, thought: see Harr, 1994: 124ff;
the issue is discussed below (at 89£f).
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might call “semandc” defeasibility. In the case of Ronald Fuentes’ hand ball
we might disagree because we disagree about the case being covered by a rule
against “intentionally” handling the ball, and we might not be sure about
Fuentes’ intentionality. But in the cases discussed by Pufendorf and Fuller this
is not the reason why we might not be sure about the application of the rule.
The truth is, we are unsure on the face of the fact that the cases can easily be
shown to be covered by the semantic meaning of the relevant rules. This is a
different sense in which a rule can be defeated, My claim is that his form of
defeasibility, characteristic of legal reasoning, is not to be found in games.
From now on, I will refer to this form of defeasibility every time I use that
word without further explanations.

It is clear that the question of which legal cases will cause problems of this
kind depends on the peculiarities of the legal pracdces involved (see Atiyah
and Summers, 1987, as discussed below, at 207ff) . What in my view cannot be
denied, however, is that the law as we understand it is a kind of pracrice in the
context of which this is a (more or less) common problem. One could even say
that mastery of the law (what law students are supposed to leam before
becoming lawyers) is (or at least includes) che ability to recognise these cases,
while mastery of football is (or at least includes) to understand that the appli-
carion of a clear rule cannor be discussed during a maich,

If this is correct so far, then it would naturally follow that an explanation of
legal reasoning, or a criticism {like Hart’s) of rule-scepticism cannot be based
on an analogy between games and the law. A good stardng point for an expla-
nation of legal disagreement is, therefore, to give a closer to look at the
similarities and differences between the two.

A GENERAL THEORY OF INSTITUTIONAL FACTS!?

Both games and the law figure profusely in the literarure on insritutions. Both
games and the law are (or allow for) paradigmatic instances of “institutional
facts™. I think that there is an important truth here, but that truth is obscured
when some crucial differences (we have seen one; we shall see more shortly
below) berween the two are disregarded. The argument offered in the last
section was designed to give this point initial plausibility: in some imporrant
sense rules seem to be much more well-behaved, so to speak, in games than in
the law. If this feature of rules in games is not taken account of, the game-
analogy can easily backfire: after all, it might be the case that precisely because
rules of games are certain in their application when rules of law are not, that
the rule-scepricism Hart was arguing against is right, or that precisely because

2 This section benefited from Professor John Searle’s detailed comments and criticism for
which T am grateful (every now and then in the text 1 refer to whar Searle said or did not say “at
the Buffalo conference®, meaning the Marvin Faber Conference in Applied Legal Ontology held at
Buffalo, NY in May 1998).
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of this certainty in the application of the rules of games, legal rules are not all-
or-nothing, as Dworkin claimed.™

[ want to claim that games and law are instimtions of different kinds, A
convenient way of developing the argument would be, therefore, to begin with
what we could call a “unified” theory of institutional facts like goals,
contracts, hand balls and the like. This is now possible since John Searle has
recently offered what he called “a general theory of institutional facts” (1995).
I will ery to show that a theory that does not recognise the existence of two
kinds of institutions cannot but fail to account for some peculiarities of the
neglected kind.

Regulative and Constitutive Rules

In an often-quoted passage, Searle introduces his now famous distinction:

I want vo clarify a distinction berween two different sorts of rules, which I shall call
regulative and constitutive rules . . .. As a start, we might say that regulative rules
regulate antecedently or independently existing forms of behaviour; for example,
many rules of etiquette regulare inter-personal relationships which exist indepen-
dently of the rules. But constitutive rules do not merely regulate, they create or
define new forms of behaviour. The rules of football or chess, for example, do not
merely regulate playing foorball or chess, but as it were they create the very possi-
bility of playing such pames (1969: 33}

Secarle believes that this reflects an “intuitively obvious distinction™ between
two different kinds of rules, He himself acknowledged that he was “fairly confi-
dent abour the distinction, but dofes] not find it easy to clarify” (ibid.).
However obvious that distinction looked to Seatle, it proved controversial.
Among others, Anthony Giddens'® has argued that “that there is something
suspect in this distinction, as referring to two types of rule, is indicated by the
etymological clumsiness of the term “regulative rule®. After all, the word
“regulative” already implies “rule™ its dictionary definition is “controlled by
rules™ (Giddens, 1984: 20). In other words, all rules can, in one way or another,
be said to be regulative. This is, naturally, no objection to Searle’s disdnction,
since he does not claim that constitutive rules do not regulate (notice, in the
following displayed quotation, his qualification of “purely regulative” rules,
and also his claim, in the previous quotation, that “constirutive rules do not

13 1 do not want to pursue these arpuments here, since they are not important for the point
discussed in the main texr. It might be the case that, in the end, Hart is right againse the rule-
sceptic or Dworkin is right in his claim about the logical distinction berween legal principles and
rules. In both cases, however, once account is taken of the uncontroversial nature of the applica-
ton of the rules of pames, the game-analopy ceases to be a supporting reason {i.e. as it was used
supporting Hart’s or Dworkin’s arguments) and provides the reader with a (nor necessarily
conclusive) reason to believe exactly the opposite.

14 1 begin with Giddens’ criticism because he is the only critic to whom reference is made in
The Construction of Social Reality (at 230 n. 10).
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merely regulare™). “Constitutive rules™—this is Searle speaking at the Buffzlo
conference— “of course regulate behaviour, but they do something more, they
create the possibility of forms of behaviour that would not exist without those
rules.”

This should be readily granted. But if all constitutive rules do regulate
behaviour, then it cannor 2lso be the case thar aif rules are also constitutive,
since in that case there would be no distinction wharsoever. Are all rules, then
constitutive? Searle answers:

There is a trivial s¢nse in which the creation of any rule creates the possibility of
new forms of behaviour, namely, behaviour done in accordance with the rule. That
is not the sense in which my remark is intended. What I mean can perhaps be best
put in the formal mode. Where the rule is purely regulative, behaviour which is in
accordance with the rule could be given the same description or specification . . .
whether or not the rule existed, provided the description or specification makes no
explicit reference to the rule, Buc where the rule {or system of rules) is constiturive,
behaviour which is in accordance with the rule can receive specifications or descrip-
tions which it could not receive if the rule or rules did not exist {1969: 35):

Some critics of Searle have not been convinced by this argument, and have
pressed the point that all rules are, really, both constitutve and reguladve.
One of them is Joseph Raz, who invites us to compare the following two pairs
of act-descriptions:

1 (a) “Giving £50 to Mr Jones” (b) “Paying income tax”
2 (a)} “Saying ‘I promise’” {b) “Promising”.

In Raz’s view,

descriptions 1 (a) and 2 (a) specify acts which are in accordance with the rules in a
way which could be given regardless of whether or not there is such a rule.
‘Therefore, the rules are regulative. Descriptions 1 (b} and 2 (b} describe actions in
accordance with the rule in a way that could not be given if there were no such rules.
Therefore, the rules are constitutive, as well. Since for every rule one can formulate
a similar pair of act descriptions, all rules are both constitutive and regulative (1992:
109).

But here there is a clear non sequitur. From the fact that in both 1 and in 2
“one can formulate a similar pair of descriptions” it does not follow that thac
is the case “for every rule”. This is the more obvious when we notice that
Searle would probably not object to Raz’s claim that both taxes and promises
are institutional facts. Searle would (rightly) claim that one can think of
(other} tules for which the (b} item of the pair is missing. In other words, it is
not the case thar all acrions in accordance with rules, because of that very fact,
admit of this dual description. That is the case concerning tax law and
promising, but not concerning rules of, say, the decalogue. The following is
not a complete pair of act-descriptions:

e rma— et
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3 (a) Honouring one’s father and mother  (b) {empty)

since, though in the relevant circumstances “giving £ 50 to Mr Jones” and
“saying ‘I promise’™ counts as paying taxes and promising, *honouring one’s
parents’ does not count as anything. Hence not all rules are constitutive.

What about

4 (a) Being nice towards one’s patents (b) Honouring one’s parents?

In this case the description contained in 4 (b) is a form of appraisal rather than
a specification (Searle, 1969: 36; see also Cherry, 1973: 302). If instead we had
something like

(b} To be guilty of a sin

then the rule in question (the Fourth Commandment, Exod. 20:12) would
indeed, I belicve, be constitutive. But this would depend upon the {contingent,
i.e. not necessarily implicated by the Fourth Commandment) existence of the
institutional concept of sin.

Notice that the concept of sin is not conceptually {as opposed to theologi-
cally, as the case might or might not be) needed in order either to understand
or to apply the Ten Commandments: they can be understood as simply staring
what it is right and wrong to do. The instirucional concept of sin is born, so to
speak, when someone offers an interpretation of a {up-to-then-not-institu-
tional} practice in terms of institutional facts (see below at 25ff). Notice
further that, if we introduce the institutional concept of sin, not only the
fourth, bur all of the Ten Commandments suddenly become constitucive: each
of the acts described by each commandment (taking the name of the Lord in
vain, killing, committing adultery, stealing, etc.) becomes an X term to which
the institutional Y term “sin” is attached.

Perhaps this is the gist of Raz’s critique. Maybe he should be understood as
saying that concerning legal rules in developed legal systems, chere will be
always a description available for the (b) item. This is, I believe, true, bur it
fails to follow that all rules are both regulative and constitutive. What follows
is that a rule acquires its character (regulative or constitutive} from the norma-
tive system to which it belongs.

We can now go one step further. Since all rules are regulative, but some are
also constitutive, it follows that some rules are purely regulative. But this, I
believe, presents an interesting question: can “purely regulative” rules exist in
the context of institutional systems (“Institutions”, following Searle for a
while, being “systems of constitutive rules”)? Are there purely regulative {say)
legal rules, for example?

Tony Honoré, for instance, has claimed that a satisfactory theory of
individuarion of lJaws must allow for the following kinds of laws:

5 (a) Not honouring one’s parents
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1. Existence laws create, destroy ot provide for the existence or non-existence
of entities.

2. Ruldes of inference provide how facts may or must or should ﬁreferably be
proved and what inferences may or must or should preferably be drawn
from evidence.

3. Categorising laws explain how to translate actions, events, and other facts
into the appropriate categories.

4. Rules of scope fix the scope of other rules.

5. Position-specifying rules set out the legal posidon of persons or things in
terms of rights, liabilites, status and the like.

6. Directly normative rules (which are few in number, but important) guide
the conduct of the citizen as such (Honoré, 1977: 112; on the importance of
a theory of individuation of the law, which gives the backpround of
Honoré’s claim, see Raz, 1980: Ch. 4}.

I hope it is clear that items 1 to 5 cannot be purely regulative. Rules of the
third type, for example, “A young person is any person who has attained the
age of 14 years and is under the age of 17 years™ (Honoré, 1977: 102} are plain
instances of constitutive rules, i.e. rules of the form “X counts as Y in C”
{Searle, 1995: 43ff). The same can be said of items 1, 4 and 5. Rules of infer-
ence, 1 believe, are also typically constitutive: they specify what counts as
evidence for the existence of an institutional fact like a contract or a will.

This leaves only 6, “directly normative rules”. Are they not purely regula-
tive? They certainly do not constitute what they regulate: if they did, they
would fall into another category. The problem is, these rules cannot be purely
regulative since they are expressed in institutional terms. They are almost
tautological (Searle seems to believe that they are, in fact, tautologies: 1969:
191).1% As Honoré argued,

the fact that criminal legislation by and large defined what constitutes an offence
and does not directly forbid the obnoxious conduct . . . reveals . . . that the directly
normative rules of a modern system are for the most part platitudinous generalities.

%5 ‘Though I will not pursue this matter further, it is interesting to notice that it is dubious
whether they can be rautologics. Barry Smith argues, following Adolf Reinach, thar in (whar
Scarle calls) “systems of consttutive rules” onc must “cventually arrive at basic instiutional
concepts [BICs], which is 1o say: instituional concepts not capable of being further defined on the
institutional level® {Smith, 1993: 318). They are not capable of being defined in non-circular ways
in terms of non-institutional concepts, since then ®all institutional concepts would tum out to be
thus definable®. This reinforces my conclusion thar there is no space for purely regulative rules in
“systems of constitutive rules™. See Sergot et al. (1986), for an attempt to translate an actual piece
of legislation, the British Nationality Act, into a set of definitions {i.c. rules of the form *X counts
a5 Y in context C”). One could then take “citizenship” to be 2 basic institutional concept (or to be
definable in BICs, or to be definable on the basis of conceprs that are in tuen definable on the basis
of BICs, etc.). The nature of these BICs raises problems I need not pursue: Smith goes on 1o say
thar the only explanation available to Searle would be to accept that truths about BICs “express
irreducible material necessitics of the Reinachian sort, that is, express necessary relations berween
cerrain uninventable sui generis categories™ {1993: 318-9; Smith’s reference is to Reinach, 1913).
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“Do not commit an offence”. “Abstain from torts™. “Perform contract™. “Pay
debts”. “Discharge liabilities”, “Fulfil obligations” . . .. These basic norms are not
tied to specific act-situations, and this confirms, if it needed confirmatrion, how
unsatisfactory would be any general programme of individuating laws on the basis
of act-situations. Bur of course the norms presuppose for their application in legal
discourse that the system contains rules which do specify the act-situations falling
within the general categories “offence™, “tort”, “contract”, “debt”, “liability™,
“obligation” (Honoré, 1977: 118).

Given that the act-situations these rules regulate are constituted by other rules,
i.e. those defining “tort”, “contract” and che like, these rules cannot be purely
regulative. A rule like “perform contracts”®, for example, seems to be regula-
tive, but it imposes on a party to a contract a “negative power” (which corre-
sponds, naturally, to the other party’s “positive power” of requiring
compliance). This negative power (and its correlative positive) is necessarily
part of any specification of the Y term in any rule of the form “X counts as ¥
in context C” when “Y™ stands for “contract”. Hence it is not only (part of) a
constitutive rule, it is a rule without which nothing we would recognise as a
contract could exdist. This highlights an important feature of Searle’s distine-
tion: the distinction is not one berween rules, but one berween systems of
rules.18

Searle does not apree. He believes that it is perfectly possible both for
constitutive rules to exist without belonging to any system of rules (a kind of
“stand-alone” constitutive rule) and that there can exist purely regulative rules
in the context of institutions (we shall sec how these two points are, really, the
same). But I fail to see how he can allow for these possibilities without giving
up the distinction altogether, At the Buffalo conference Searle offered the
following examples:

(1) Stand-alone constitutive rules. “You might have a tribe that has a proce-
dure for selecting a leader: he who can life che biggest stone, like the Vikings.
The cne who can throw the rock the farthest, he is the boss, So there you gor
one constitutive rule. And there is no whole system. It’s just that they recog-
nise him as the boss”.

The problem is, “being the boss™ might receive a non-instirutional interpreta-
tion. “Being the boss™ can be a brute face if it means that [ recognise someone
as the boss because she has shown that she is the strongest, and because of
that it is berter for me to do as she wants undl 1 get as strong as she is (here
“boss™ works as a mere label for “strongest”). This involves no insttutional
fact (see Seatle’s remark on labels, quoted below), and hence “she’s the boss”
does not make reference to any constitutive rule.

Things are different, however, if by “she’s the boss” I mean or imply that in

16 To be sure, he recognises the fact thar, usually, "constitutive rules come in systems® {1965
36; see also 35). Bur constirutive rules are constitutive because they belong to institurions, not
when they are floating in some kind of normative vacuum (see Cherry, 1973).
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some sense | have the duty to do as she commands. Now we're talking institu-
tional. By being chosen as the boss, she has acquired a new status that allows
her to demand obedience from the rest of us: X counts as Y in context C. This
normative language is made possible by constitutive rules. How can we distin-
guish the two situations? Well, we have to look ar precisely what “being the
boss” means. If “boss™ is an institutional fact, we would expect to find not
only a rule about how to choose the boss, but also rules that specify the conse-
quences of being the boss: rules that confer powers to the boss and obligations
to the subordinates, to say the least. If we have only a rule saying how we can
find out who is he or she whose wants we better satisfy or else, then I do not
see how we could say that “being he or she whose wants we better sartisfy or
else” can be an institutional fact. Indeed, it looks to be a good example of one
of Rawls’s “summary” rule. Contrariwise, if Searle wants to grant that “being
ke or she whose wants we better satisfy or else” is an institutional fact, then it
seems likely thar with some ingenuity we shall be able to make any regulative
rule into a constitutive one, and the distinction would collapse.

Searle, 1 believe, saw this problem (the problem of all rules becoming
trivially constitutive in this way) in The Construction of Social Reality, where
he said that

As 1 am using the formula (i.e. the formula “X counts as ¥ in context C"} it would
not be a sratement of a constitutive rule to say “objects that are designed and used to
be sat on by one person count as chairs”, because satisfying the X term is already
sufficient for satisfying the Y term, just from the definition of the word “chair”. The
“rule” does not add anything but a label so it is not a constitutive rule (Searle, 1995:
44, ernphasis added).

In the sitzation imagined by Searle, in which we have only one rule specifying
that he or she who can lift the biggest stone shall be the boss, there is no
constitutive rule, but a mere Iabel (“boss” 2 mere label for “strongest™), unless
we find further rules specifying the status that goes with the Y term. It follows
that precisely insofar as constitutive rules stand alone, they cease to be consti-
tutive rules.

This is nor just an amusing detail about institutional facts. The key differ-
ence between a label and a stams is that only the larter is characrerised by a set
of powers or functions that are attached to it; hence it is necessarily the case
that, insofar as there is only a rule saying “he or she who can throw the rock
the farthest is the boss”, without any function or status being attached to a
person’s being the boss, and precisely because there is only one such rule,
“being the boss” would not count as an instance of an institutional fact.
Indeed, Searle appears to grant this when he talks about money:

But to describe these bits of paper with the Y term “money” does more than provide
a shorthand for the features of the X term; it describes a new starus, and that status,
viz. Money, has a set of functions attached to it, e.g. medium of exchange, store of
value, etc. (1995: 46).

——
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(2) Purely regulative, institutional rules. At the Buffalo conference Searle
offered rule 48 of Baschall as an example of this: “no player, coach or
manager shall dispute a decision of an umpire”. But this rule is not purely
regularive, since it contributes to defining the positions of players, referees and
coaches in the game of baseball. A person’s having the status of referee in
baseball js an institutional fact that is defined {among other things) by the fact
that no player or coach can dispute his decisions as to how the rules are to be
applied. If rule 48 is not constitutive of what a referee (a player, a coach) is,
then it is difficult to see how powers can be ascribed to institurional statuses.

We see how points (1) and (2) are linked: a constitutive rule of the form “X
counts as Y in context C” must indicate not only how something or someone
gets to occupy the Y position (i.e. not only how you go about choosing the
boss, hence the Viking rule either was not constitutive or did not stand alone),
but it also “has to assign a new status that the object does not already have
just in virtue of sarisfying the X term” (Searle, 1995: 44). This status gets
assigned by further rules specifying what the powers of the status-holder are.
Among those rules, in the case of baseball, we shall find rule 48. Rule 48
cannot be a purely regulative rule.

Before pursuing this point any further, let us go back to the beginning and
consider the criteria offered by Searle to distinguish regulative from constitu-
tive rules. In Speech Acts Searle offered two different criteria: one at p. 33 and
another at p. 35 (I will call them “33” and “35”, respectively. Both of them
were quoted above, at 15f). What is the relation between these two criteria? [
think it can be shown that they do not necessarily coincide, because they
answer different questions. As Geoffrey Warnock said:

This supposed distinction between “two sorts™ of rules is really, I think, confused
groping after two other distinctions. There is, first, a distinction between two ways
of saying what people do—one way which, as for instance walking, or hitting balls
about, or waving fags, involves no reference to any rules, and another which, as for
instance playing tennis, or signalling, or bequeathing property, does essentially
make reference to rules, or presupposes them. Then, second, there is a broad and
rather woolly distinction between two different “objects” of rules, or reasons for
having them. It is not the object, presumably, of the criminal law to “create the
possibitity” of committing criminal offences, though it incidentally does so; the
object is to “regulate” in certain respects the conduct of members of seciety. By
contrast, while the rules of, say, soccer do “regulate” the way in which balls are
kicked about in fields, it is in this case the object of {some of} the rules to “consti-
tute” a certain exercise in physical skill and ingenuity, to “create” a particular game
for people to play (1971: 38). ‘
Now having Warnock’s idea in mind, let us consider the two criteria of
Searle’s distinction. As should be remembered, the first criterion (33) was that
while regulative rules regulate “antecedently or independently existing forms
of behaviour”, constitutive rules create or define new forms of bebaviour, like
playing chess or football.
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Strictly speaking, as Searle saw, what creates the possibility of playing chess
or football is not a rule, but a system of rules (“the rizles of chess...”). We have
already seen that no single rule can allow for insticutional facts. Hence this is
not a criterion to distinguish constiturive from regulative rudes but syszems of
rules. Some systems of rules exist, as Wamnock said, in order to “regulate in
certain respects the conduct of members of sociery”, i.e. to regulate
antecedently or independently existing behaviour. The point of some other
systems of rules is, on the other hand, to “create” particular actvities (both
Warnock, as we have seen, and Searle (1995: 50} agree that while chess is an
instance of the latter, criminal law is one of the former).

The second criterion (35) looked at the description of behaviour which is in
accordance with the rule. When the rule is constitutive, the acrion in accor-
dance with it can be given a description which would not be available if che
rule did not exist; concerning regulative rules, this is not the case.

Now, this criterion tells a rather different story: criminal law, for example,
is typically regulative in the first sense, a point that, as we saw, is uncontrover-
sial. Criminal law does not exist in order to create the possibility of commit-
ting offences, but to regulate antecedently existing forms of behaviour. But in
{not necessarily too) developed legal systems, the rules of criminal law are
necessary to describe, for example, that Jones is “guilty” of “murder in the
first degree” though he is “excused” by “mitigating circumstances” etc. Hence,
according to the second critetion, the rules of criminal law are constiturive
{see MacCormick, 1998: 335, where he argues that “che boundary between
regulative and constitutive is unclear in Seatle’s schema”; see also
MacCormick and Weinberger, 1986: 23, where they claim that “particularly
unsatisfactory is the Searlean distinction between constitutive and regulative
rules”).

Searle’s new general theory of institutional facts is still liable to this
problem. This time the distinction makes its appearance in the book with the
help of the following pair of examples: “drive on the right-hand side of the
road” (regulative) and “the rules of chess™ {consttutive). Here we can see
Searle using the first criterion. The “drive on the right” rule is said to be
regulative because it regulates driving and driving is an antecedently existing
form of behaviour (Searle, 1995: 27), while rules of chess are constitutive
because they “create the very possibility” of playing chess (notice again the
singular of the former as opposed to the plural of the later).

Now consider for a moment Searle’s new paradigmatic regulative rule:
“drive on the right-hand side of the road™. If the rule’s literal formuladion is
(something like) “drive on the right-hand side of the road, or you shall be
forced to pay £5” the rule does not create “new possibilities of behaviour” and
is, therefore, (purely) regulative. But if the rule’s formulation were “failure ro
drive on the right-hand side of the road shall constitute an offence” (as it is, in
fact, likely to be), it would indeed be creating such a new possibility (to wit, to
commit an offence), and it would be constitutive.
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1 do not believe Searle would like to accept thar the sclfsame rule can be
regulative or constitutive according to its literal formulation. But the only way
in which this can be avoided is to focus not upon the rule, but upon the whole
system of rules to which the rule belongs: if it is a legal rule in a developed
legal system (“developed” here excludes “systems of primary rules” in the
sense of Hart, 1994: 91), then it will be constiturive, since it will single our one
form of behaviour as the X term to attach to an institudonal Y term like
“being guilty of an offence”, with a particular set of negative and positive
powets. If it is only a rule of etiquette (like the “stand on the right” rule that
applies in the escalators of the London Tube}, then it would be purely regula-
tive (but it could even be a rule of a weird game: “driving on the right counts
as scoring one point”). :

As mentioned before, Searle does not agree with my talk of two criteria. He
claimed (at the Buffalo Conference) that 33 is a definition (rather than a crite-
rion), and 35 simply a “pedagogical device”, another way of looking at the
issue, bur this does not seem to be more than a verbal disagreement. Searle
does agree that one consequence of the existence of institutional facts is that
one can use something one might want to call “institutional language”. 1
would also like to distinguish 35 from 33. 1 would like to say that 33 is the
important idea, and that whether or not one would use institutional language
to describe institutional facts (i.e. whether or nor 35 obtains) depends, to an
important extent, upon technical details about the canonical formulation of
the rules involved. But whether or not a system of rules is institutional in 33¥’s
sense is not something that 33 makes dependent upon the canonical formula-
tions of the involved rules. As we have seen 33 is not a definition that singles
out a constitutive rule, but a system of rules. The distinction is, therefore,
between systems of rules that have as their main point the creation of a new
activity and those whose main point is to regulate a pre-existing practice.
Systems of the first kind, however, do regulate pre-existing forms of behaviour
(e.g. the rules of football regulate the ways in which players can get the balt
moving), and systems of the second kind do constitute new forms of behav-
jour (e.g. to be guilry of an offence). The distinction contained in 33 is not
based on the fact that some systems constiture and others regulate, but on the
fact that some systems regulate pre-existing forms of behaviour in order to
create a new activity, while others create the possibility of new forms of
behaviour in order to regulate some pre-existing form of behaviour.

This is not a particularly strong objection to Searle’s original claims: for
some purposes it might be of use to focus upon particular rules only. Indeed,
since both systems do constitute (though in different directions: one consti-
tutes in order to regulate and the other regulates in order to constitute), if all
we want to talk about is the fact that institutional language introduces a
special ontology, it might be enough simply to talk abour “systems that allow
for instirntional facts” and in this sense we might legitimately refer to both
games and law, to institutions that regulate-to-constitute and those that
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constitute-to-regulate. The argument contained in this Chapter is not designed
to show that Searle’s original distinction was mistaken, It is, racher, that the
possibilities thar are opened up for the analysis of the “institutional ontology”
are missed if one stops simply at the point where one can glance at institu-
tional facts. My claim, to spezk metaphorically, is that one can use more
sophisticated glasses, glasses that allow one to see the differences between the
inhabitants of this institutional world. Leaving the metaphor behind, the claim
is that to put systems of rules, racher than rules, under the spotlight, provides
far greater insight into the way rules work.

In the next section I will try to provide some examples of this last claim. I
will try to show that, because he uses a distinction that is desipned only to
show whether institutional facts are possible, when it comes to explaining the
features of that institutional ontology, Searle tends to ascribe to all institu-
tional fact features that in truth belong to some of them not because they are
institutional, but because they are the particular sort of institution they
actually are. Thus, he is led to distort one kind of institution by forcing upon
it the fearures of another.

A Critique of Searle’s General Theory

The Evolution of Institutions

The first problem I want to discuss is related to the issue of the evolution of
institutions. Can an institution evolve without the participants being aware
that they are evolving one?

Searle’s answer is, indeed they can, Consider the example of money. People
can go around buying, selling and exchanging, without their thinking that the
particular goods they use as a medium of exchange is “money™:

The evolution may be such that the participants think, e.g. “I can exchange this for
gold?, “this is valuable™, or even simply “this is money”. They need not think “we
are collectively imposing a value on something that we do not regard as valuable
because of its purely physical features”, even though that is exactly what they are
doing . . .. In the course of consciously buying, selling, exchanging, etc., they may
simply evolve institutional facts (Searle, 1995: 47).

Now, why is it possible for people to evolve institutional facts without being
aware of it? The answer is that they can keep doing what they were doing all
along, and the institutdon will grow, so to speak, on the back of the practice.
As Zenon Bankowski has argued, concemning promises:

the institution comes abour because gradually a practice grows up where, for
example, we do something we say we will, not merely because of the substantive
reasons we had in saying we would do it, but also because of the reason that we said
we would do it. At first that is one among all the reasons but gradually it excludes
the others and so we might say the conventon of promising grows up. We do it
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because we promised and the other reasons are excluded. Thus the institution grows
up on the back of the substantive reasons since the reason that it is 2 promise can be
seen as the universalisation of the substantive reasons (1993: 13; see, for a similar
point, Atiyah, 1981: 120).

Before proceeding any further, notice that Bankowski is not trying to offer 2
reductionist analysis of promising in terms of whatever substantive reasons
the parties might think they have for promising. There is no need to emphasise
that any such reductionist account cannot be a complete analysis of
promising. 1 think that Bankowski’s point here should be understood as
aiming at the same target as Seatle’s assertion (1993: 50f), that “in many cases
the X term is chosen precisely because it is supposed to have the features
necessary to perform the function specified by the Y term”, though “even in
these cases, something is added by the ¥ term™. Bankowski’s claim, from this
point of view, is that the Y term “grows up on the back” of the substantive
reasons normally behind the X term, and that it adds to it some degree of
insulation from the acmal presence or absence of those substantive reasons in
a particular instance of the X term. Under normal circumstances, we have
good substantive reasons to grant an agreement (the X term) the binding force
of a promise (the Y term). Therefore, we treat agreements as binding promises
without having to check, in every instance, whether those substantive reasons
are actually present.

This growing of the Y term on the back of the X term, however, is
something that can only happen regarding institutions that “constitute to
regulate”, that is, institutions that create the possibility of institutional facts
because of the improved regulatory effects this zechnigue allows. Because the
instiutions of criminal law are not necessary to sustain the practice of
punishing people for failing to bebave according ro what Hart called
“primary” rules (in much the same way in which we saw that the concept of
sin was not conceprually necessary either to understand or to apply the Ten
Commandments), those who administer the punishments need not think of
the rules of criminal law in constitutive terms {in an “undeveloped” system, it
could be enough to have a list of “do’s™ and “don’ts”; or, rather, a list of
“Jdon’ts—or else™). They can simply continue the practice of punishing people,
and at some point in time a writer (what in Scotland, for example, is called an
institutional writer)7” can offer an interpreration of the practice of punishing

17 See Caims (1994: 90): “In France and Spain, institutional works were obviously linked to
atrempts to create and to promote a unified national law. This cannot be so for Scotland, since
Scots law was unified. It is, however, worth considering that Scots law did require unification ina
different sense, in that the separate constituent parts of the law—customary, Canon, Roman and
srarute—had to be worked into a convincing whole; and this unification of the law inro 2 general
Scots law is generally taken to have been caried out by the Scottish institutional writers,
especially Stair, The disparate clements of Scots law are connected with the various different juris-
dictions—royal, heritable and ecclesiastical—and it must be of importance in this respect that in
the seventeenth and eighteenth centuries all the various jurisdictions tended to be united into one
centrally organised system of justice.”
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people in rerms of institutional facts (see MacCormick, 1974: 62f; 1998: 333;
MacCormick and Weinberger, 1986: 12).13 But when the institution is one that
“regulates to constitute™ (one that specifies how things are to be done in order
to create a new activity e.g. how a ball is to be kicked about in fields in order
1o creare the game of football} it cannot evolve on the back of the practice,
since withour the insticution there is no practice at all. There cannot be a pre-
institutional practice of football, in the sense in which it is possible for a pre-
institutional legal practice to exist; a Hartian “regime of primary rules” of
football is, I believe, a conceptual impossibility (see Amselek, 1988: 209: “it is
impossible to imagine that one can play a game without implying that one is
following the corresponding collections of rules”) . The first group of people
who thought of football, for example, must have been aware of the fact that
they were imposing a particular meaning on three wooden posts that did not
have that meaning by virtue of their physical characteristics.™

(When I was a boy we used to play football in a park. As there were, of
course, no goal posts in the park, we had ro use our jumpers and bags as
goalposts. The first time my friends started to throw their bags and jumpers
around 1 could nor understand what were they up to, untl one of them said:
“this is your goal, and that is ours™: everything was clear from then on. We
conld not have played football in the park had we not been aware of the fact
that by placing those bags and jumpers where we placed them we were collec-
tvely assigning meaning to them, 2 meaning that was not exhansted by the
physical properties of the bags and jumpers. But the POWs who, in German
concentration camps, as the standard story goes, started to give and accept
packages of cigarettes in exchange for other goods need not have been aware
of the fact that by their giving and raking cigarettes in those circumstances
they were assigning to cigarettes a2 meaning not exhausted by their physical
characteristics).2?

Systematic relationships between institutional facts

One feature of institurional facts, according to Searle, is that they “cannot
exist in isolation but only in a set of systematic relationships to other facts”
(1995: 35). For money to exist, a system of exchange has to exist beforehand,
and for a system of exchange there has to be a system of property and

13 I am not saying that the writer creates institudonal facts where there were none; she makes
explicit what was up to then implicit in the practice: this is Searle’s point. What we have is a
scamless process from pure brute facts to implicit institutional facts to explicit institutional facts
{for an illustration of this process in legal history, sez Cairns, 1994; Stein, 1983) .

% But they could, couldn’t they, think that the posts had some magical fearure, so thar foorball
was sornething that had to be played in these terms because of broader considerations {(such as the
aim of not insulting the Gods, etc.)? This answer is not available to Searle, who would not be
willing to call this “game” a game (1995: 36n): “to the extent thar professional sports have such
[broader] consequences, they cease to be just games and become something else, ¢.g. big business™.

#* Scc Wonnacorr and Wonnacort {1990: 38—41) for the rext-book version of this story.
Wonnacort and Wonnacott follow Radford (1945).
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property ownership. “Similatly, in order that society should have marriages,
they must have some form of contractual relationships. But in order that they
can have contracrual relationships, they must have such things as promises
and obligations” {ibid.)

Generally speaking, the existence of systems that “constitute to regulate”
presupposes the existence of the practice the system is created to regulate. This
is, obviously, because the point of the development of the system is its regula-
tory impact on the practice. But this shows thar this (i.e. the fact that some
institutions presuppose other institutional and non-institutional facts) is not
the case by virtue of some mysterious characteristic of institutional facts, but
because of the particular kind of institutional facts under consideration.
Concerning games, again, the point is less straightforward. ‘

Searle, however, thinks that games are not counterexamples to his claim,
though “ir might seem” that they are, “because, of course, games are designed
to be forms of activity that do not connect with the rest of our lives in a way
that institutional facts characreristically do”. When this point is looked at
carefully, Searle claims,

even in the case of games there are systematic dependencies on other forms of inst-
tutional facts. The position of the pircher, the catcher, and the barter, for example,
all involve rights and responsibilities; and their positdons and actions or inactions
are unintelligible without an understanding of these rights and responsibilities; but
these notions are in turn unintelligible without the general notions of rights and
responsibilities {(1995: 36).

It is not clear whether Searle thinks that baseball is unintelligible without such
notions as rights and responsibilities or, as he later claims, that this fact (the
fact thar bascball so depends) is a consequence of games generally
“employ[ing] an apparatus—of rights, obligations, responsibilities, etc.—that
is intelligible only given all sorts of other social facts™ (ibid., 56). In any case,
this does not seem to be the case. We can understand, make sense of, and even
play chess without knowing a thing about the “apparatus™ used in India
during or before the sixth century (or wherever and whenever it was invented:
that we do not need to be sure of its origins to play is another way of making
the point). Baseball and football are played all over the world, and thar is not
a proof that the notions of “rights, obligations and responsibilities” are
common to the human race ar large, unless one wants to hold on to Searle’s
point and claim that the fact that we can understand games is a proof of a
shared “apparatus” berween human beings of all imes and places (a weird
argument, would it not be, for a natural law doctrine?)

Granted, today we would use some idea of responsibility to understand the
different functions of, say, a goalkeeper, a defender, etc. in a football team,
but without such notions one is still able to play football, Those notions seem
to me to be linked more to the idea of a successful strategy than to the very
notion of what football is.
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Finding in games this feature, which is obviously present in legal concepts
(money, marriage and the like) forces Searle to weaken his requirement. At
the Buffalo Conference, Searle’s explanation for our ability to understand
chess in the face of our ignorance about sixth century India was that “we do
have to know thar they spoke 2 language, and thar they understood such
things as, the queen has more power than the pawn . . .. The basic instiru-
tional form is language; the basic instirutional move is the speech act, and
that’s universal™.

This is, of course, something I do not want to deny. But notice how weak in
content this requirement is when compared to the heavily loaded requirement
that “in otder ro . . . have money, that society must have a system of
exchanging goods and services for money. But in order that ir can have a
system of exchange, it must bave 2 system of property and property owner-
ship” (Searle, 1995: 35). We are not talking abour language here, we are
talking of social strucrures, production relations and the like: in order to have
institutions, some social structures must be in place. When it comes to games,
all we are told is that the society must have a language. This is common, says
Searle, to all institutional facts, and 1 do not want to deny it. Using Barry
Smith’s language (Smith, 1993), we might say that all institutions stand in a
relation of ontological necessity to language; but some of them (like those
Searle referred to in the first paragraph of section 4 ac page 35 of The
Construction of Social Reality} also stand in such relations to much more
concrete and contingent pracrices (like private property and the like). This is
something thac is relevant for the ontology of different kinds of instirudonal
facts, something that is missed by Searle’s too rough conceptual apparatus.

Institutions and their Consequences

So let us go back to Searle’s statement in The Construction of Social Reality,
where he claims that “It might seem thac games are counterexamples to this
general principle, because, of course, games are designated to be forms of
activity that do not connect with the rest of our lives in a way thar institu-
tional facts characteristically do™ (1995: 36). To the best of my knowledge he
does not explicitly refer to this characteristic of institutional facts elsewhere in
the book, and it is not clear what he has in mind. One characteristic way in
which institutions (i.e. systems of constitutive rules} connect with our lives is
that they allow us to do things that we could not otherwise do: we can
promise, we can play football and so on. But in this sense games do connect
with our lives in the same way, hence this is not the sense in which Searle
intends his remark on page 36 (where he claimed that games do not connect in
the way institutional facts characteristically do). The sentence that immedi-
ately follows the one discussed here scems to imply that the way in which
institutional facts characteristically connect to our lives is that the former have
consequences for the larrer: “Today’s philosophy department softball game
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need have no consequences for tomorrow, in a way that today’s wars . . . are
intended precisely to have consequences for rtomorrow”.

Hence, the fact that institutional facts have “consequences for tomorrow” is
characteristic of them. This is why the cavear above concerning the paradig-
matic status of games as institutional facts is important: we have seen thar,
concerning two important features of institutional facts, games are unlike the
institutions thar are really impocrant. Indeed, I do not want to object to the
thesis that some instrutions stand in systematic relationships with other insti-
tutional and non-insticutional facts. In facr, this is an extraordinarily impor-
tanr feature of institucions like the law. Bur this is not a characteristic of
institurions gua institutions {since there are institutions that have no system-
atic relarionships to other facts), but only. of institutions that “constitute to
regulate”, because they do so. The reason for this is simple: since the instiru-
tional (i.e. constiturive) apparatus is used to regulate a practice that exists
independently, that apparatus must, of necessity, have “systematic relation-
ships” with the institutional and non-institutional facts that are part of the
practice to be regulated.

I take Searle’s point of institutions “having consequences for tomorrow” to
be his way of singling our what I have been calling institutions thac “constitute
to regulate” from those that “regulate to constituce”. My last claim can, there-
fore, be expressed in Searle’s terms by saying that institurions have “system-
aric relationships to other facts™ because they have “broader consequences”™
games do not have consequences, hence they need not have those refation-
ships. Indeed, insofar as games do develop those relationships, Searle himself
believes that chey “cease vo be just games” (cf. 1995: 36).

Constitutive and Regulative Insticutions

1 agree with Searle when he says that the important criterion to characterise
institutions is the first one (i.e. 33). According to it, the law is a “regularive”
insticution, since its point is to regulate antecedently existing forms of behav-
jour (and to do that in a better and more efficient way it creates the possibility
of new forms of behaviour). Games, on the other hand, are “consticutive” insti-
tutions, thar is, systems of rules whose point is to create new possibilities of
behaviour rather than to regulare antecedently existing forms of it (though they
doubtless do regulate some pre-existing forms of behaviour in order to do this).
A distinction of this kind is obviously behind Ronald Dworkin’s claim that

chess is, in this sense, an autonomous institution; I mean thar it is understood,
among its participants, that no one may claim an institutional right by direct appeal
to general morality . . .. But legislation is only partly autonomous in this sense (1977:
101). '

Thus, it transpires that the important distinction is not based on whether the
rules are constitutive of institutional facts or regulative of pre-existng forms
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of behaviour, since we might find rules of both kinds in either system. Thus
“thou shalt not drive on the left” would be regulative (because it is not needed
to describe the action), but “it shall be an offence to drive on the left™ counts
as consttutive (since it is required to describe the action of committing an
offence).

Because “reguladve” (regulatory) institutions are justified by their regula-
tory effects (i.e. by their “broader consequences”) those effects have an impact
upon the application of the rules. In regulative (regulatory} institutions che
rules set out only what is “presumptively” the case, and the fact that that
presumption can be defeated in concrete cases allows for problems like those
discussed by Paul, Fuller and Pufendorf. In “constitutive” (autonomous) inst-
tutions, since the institution is not justified by its regulatory effects, considera-
tion of those effects need not affect the application of the rules, which can (but
need not) be indefeasible: here we go back to the initial observation, i.e. the
fact that disagreement about what is the law is a common phenomenon while
it is most #ncommon concerning games. The defeasibility of legal reasoning,
then, is a consequence of the kind of insutudon the law is understood to be
{we shall soon see that some forms of ancient law can be said to bave been
“autonomous”: see below at 49ff). But to see this, to understand legal
reasoning, we need a theory of instirutional facts thar can account for this
distinction.2!

A note about the word “institution”. As should by now be evident, I am
using this word in a loose sense. Or rather, I am using it as defined by Searle,
as “systems of constitutive rules” (1969: 51). 1 understand “constitutive rules”
in this definition as meaning “rules that provide for the existence of institu-
tional facts”. Therefore, both “constitutive™ {(autonomous) and “regulative”
{regulatory) institutions are in this sense institutional: both of them allow for
the existence of institutional facts {an example of a non-insttutional system of
tules is Hart’s “régime of ptimary rules” in Hart, 1994: 91ff). My reason for
using the word “institution” in this sense is to emphasise the fact that what [
take to be the true distinction between the regulacive and the constitutive is
not the fact that only the former regulates and only the latter allows for insri-
tutional faces. Both kinds of institutions do both, but in different directions, so

2t After the next paragraph I will cease to talk of “constitutive” and "regulative” institutions. 1
belicve that the argument presented in this section is best viewed as a way of taking Searle beyond
Searle, that is to say, of building upon Searle’s “general theory of institutional facts®. But even if
my argument fails as a cridique of Searle’s views, I sdll chink it has intrinsic value. For this reason,
from now on 1 will label “anronomous® institutions those that “regulate to constitute”, like pames
(i.c. those systems of rules that if my argument is correct correspond to Searle’s “constitutive
rules”). The other kind (i.e. those that “constitute to regulate™) 1 will call “ragnlarory” instint-
tons; they would correspond to Searle’s regulative rules. In choosing these labels 1 have tried o
give them a Searlean flavour, while at the same time stggesting that they represent a different {i.c.
hopefully improved) version of Searle’s two kinds of rules. Beyond that there is nothing to be read
in the labels. They could be replaced by “A-" and “B-institutions® {in fact, labels of chis larter
kind were used in a previous draft of this chapret, and [ am grateful to Professor David Garland
who suggesred to me the tabels I am using now).
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to speak: one regulates in order to constitute, the other constitutes in order to
regulate.’2

However, there still remain some objections that could be presented against
the thesis that there is a difference in kind between two models of insticution.
These objections take the form of alternative explanations for the differences
between legal and game-adjudication, explanations that would not be
commirtted to the claim that they are qualitatvely different. To them we
should turn now.

THE GAME OF LAW

In this section 1 want to address some objections to the thesis presented above,
objections that amount to the claim that the difference between institudons
like games and institutions like the law is not one of kind, but one of (at most)
degree. Needless to say, since the argument up to now has cffectively claimed
precisely the contrary, I have to show why all these objections fail.

To begin with, however, it could be said (i) that I have overvalued the
certainty of norms of games. Is it not the case that some norms of games are,
after all, indeterminare in a Hartian sense? Any football fan knows that some
actions are core instances of, say, dangerous play, but also that the referee will
have to exercise discretion to decide whether or not some actions—which can
be said to be penumbra instances of “dangerous play®—are to be punished
(my stipulation concerning the word “defeasibility” above at 14 goes some
way towards answering this objection). Furthermore, (ii) the fact that chese
controversial applicadons do not generate the same controversy as hard cases
in law might be due to the existence of a secondary rule of adjudication in
football according to which decisions must be produced on the spot and
without further consideration (indeed, it is very difficult to imagine a game
like football without such a rule).

In my view, however, both of these facts are explained, not by the reason
that natural languages are necessarily open-textured, but by the existence of
rules to that effect. With regard to (i), the use of vague standards like
“dangerous play™ is, himself tells us, a particular legislative “technique”

22 Apain, this is basically a stipulative definition, and for thar reason it is imporant to sce its
implications. It follows Searle’s stipulation, but it would not be agreed upon by, g Neit
MacCormick, who clairs that a definition of institution in terms of constitutive rules “would
simply involve an obvious confusion between the law of conmact and the legal institudon
“contract® iself which is regulated by that branch of the law” (1974: 51). It would also commit
one to say that a contract is a different institution in Germany than in France, while it could ar
least be claimed thar the (same) instituton of contract exists both in German and in French law,
though subject to different rufes. 1 belicve that MacCormick is right in making the distinction
berween the system of rules and the instirution that exists under it, bur for ease of exposition I will
usc one word to refer to both, hoping that the conrext will make the precise meaning clear.

B =An indirect free kick is awarded to the opposing team if a player, in the opinion of the
referee . . . plays in a dangerous manner™ (Law 12).
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{1994: 132) that it is reasonable to use when “it is impossible to identify a class
of specific actions to be uniformly done or forborne and to make them the
subject of a simple rule” (ibid.). This must be distinguished from the philo-
sophical claim about language according to which “whichever device . . . is
used to communicate standards of behaviour, these . . . will prove indetermi-
nate” (ibid. 128, emphasis added), since, even if the latter claim were false,
that “legislative technigue” could siill be useful in many cases (thus, we shall
see that the Hartian open texture thesis can receive two wildly different inrer-
pretations). With regard to (i}, it clearly cannot be the case that we have no
disagreement about what the rules of football are for concrete cases because
the referee has the final say on the matter, since if that were the case we would
not be playing (or warching or ralking about) football but some form of
“scorer’s discretion”.

But maybe a more sophisticated version of this argument could be advanced
along fines suggested by Neil MacCormick. He first noticed and then tried ro
offer an explanation for what he called the “variable pracdcal force™ of rules
(1998: 316-7). He argues that rules are of absolute application if the
“Olperative] Flacts] must be attended unfailingly by Nlormarive]
Clonsequence], and NC may not be pur into effect except when either OF
obrains or some other rule independently providing for NC is sadsfied by
virtue of the ascertained presence of its operative facts™; of strict application if
“the person charged with applying the rule and managing the activity within
which the rule has applicarion is given some degree of guided discretion ro
make exceptions, or to override the rule, in special, or very special cases”; and
of discretionary application “if the decision-maker is expected to consider
every case in the light of all factors that appear relevant”.

Now, what, according to MacCormick, determines the kind of rule a rule
belongs to? “The answer is obvious—it depends not on the content of the first-
tier rules abour a practice, but on second-tier norms laying down the terms of
authorization or empowerment of the decision maker® (ibid. 317).

The variable pracrical force of rules is an important fearure of them (and
fatal to any account of rules as exclusionary reasons, as we will see}, bur if
my argument is correct, MacCormick’s explanation cannot be enough. The
“second-ter” rules arise when a person is appointed to monitor the applica-
tion of the rules of the pracrice (MacCormick, 1998: 312}, But MacCormick’s
own example of rules of absolute applicarion {rules of chess} shows thar the
practical force of rules is determined even in the absence of second-tier rules.
Indeed, Hart (1994) noticed that “many competitive games are played
without an official scorer: notwithstanding their competing interest, the
players succeed tolerably well in applying the scoring rule to particular cases;
they usnally agree in their judgements, and unresolved disputes may be few”
(at 142). It is the nacure of the institution, what determines the practical force
of the rules of it (needless to say, second-tier rules, when they exist) that can
affect the practical force of rules. But even when they purport to do so, the
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nature of the institution sets them an imporeant limit, since they also belong
to it, see below at 118f£.24

5o ler us look elsewhere for an explanation. It could be argued, to support
the thesis thar the difference between games and the law is not one of kind,
but rather one of degree, thar this difference of degree is explained by the
difference in the complexity of the regulations that games and the law involve:
games restrict the reality they deal with, and so they create a world artificially
simple (Huizinga, 1970: 28). The law, on the other hand, at least potentially
regulates any situation. In 2 more restricted wotld, it is possible to predict and
to anticipate any problem the application of a rule will present in the future,
while this is impossible in law. The law has what, following Emilios
Christodoulidis, we could call a “complexity deficit” (Christodoulidis, 1999).

This view appears promising at first sight, but it is wrong, and to see why,
compate the two following cases:

Edson’s Case. During a football match, each team is allowed to replace a
given number of players only (three in the last World Cup). If one team has
already made those replacements, it cannot make any further under any
circumstance whatsoever. Now, suppose that this is the case, and thar one of
the players of team A (call him Edson) is an extraordinarily good player: the
performance of A is largely improved when Edson is playing. Now, team B’s
manager knows this, so he decides to instruct Harald, one of his players, to
severely injure Edson. The manager knows that if Harald succeeds he is likely

24 The distinction between Frst- and second-tier rules, however, can be of use in a different
sense. Every ime [ have tried to explain the argument contained in this chapter to others, they
have felt challenged to try their best to produce counter-examples {(memorable discussions about
football ensuingl. It is an interesting point that the most convincing counter-examples are rules
that have as their obvious point to secure the continuity of a match. Bert Roermund offered the
best example: a referee has constantly to balance his whistling in accordance with the rules
against his responsibility in keeping the match atractive. In deciding whether or not to award a
free kick after a very minor fault, the referee might encounter an application problem. My answer
to Rocrmund’s cxample would be that one can distinguish Grst-ticr rules of footbalt (like the rule
against handling the ball) from sccond-tier rules abost football, rules that purport o facilitace the
development of the game. The obvious way in which such a distinction could be made would be
to say that the first-tier rules define what football is, while the second-tier mules are rules which
take football as something already existing and tries to single out some ways of playing, as to be
preferred. This explanation would ft perfectly well the argument [ am developing here, for it
would take rules of football as constinutive of that new (i.e. non-existing before the rules) activity,
football, and rules about football as regulating something already existing, i.e. something not
creared by them. The reason why I confined this discussion to a foomote, however, is thar chis
explanation would commit me to say that what I used to play with my friends at che park was not
“faothall” since we did not consider the offside rule {clearly a rule of football rather than one
about football), and this conclusion seems to me to be rather pedantic. 1 will not go fusther into
this problem: the distinction might be difficult to pinpoint with complete accuracy, but it seems to
me a natural distincrion to make. Strictly, a proper counter-example to my claim would be a rule
of football (or of any other game) that were open to challenge by substantive considerations in the
absence of a rule of the game granting discretion to the rule-applicr {or, as Pufendorf’s rule, in the
presence of a rule instructing the rulc-applier to apply the other rules in a stricc manner). 1
suppase that if FIFA were to pass a rule instructing referees not to balance their whistling apgainst
their responsibility to kesp the match atwactive, then referecs would not have any batancing ro
do. I have not yer heard such a counter-example.
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to be sent off, but he also knows that if the injury Edson suffers is bad enough,
Edson will not be able to continue playing and, since A cannot make further
replacements, both teams will continue the game with ten players {with a
significant advantage for B, since Edson will not be playing for A). So Harald
breaks Edson’s leg in a vicious rackle.

Elmer’s Case. Now imagine that Elmer wants his grandfather’s money. He
knows that his grandfather has made a will in his favour, but he needs the
money now {and his grandfather is, alas, very healthy), so he murders him.
Imagine further that none of the provisions of the statute of wills said
anything about a legacee killing cthe testator, and all the requirements it does
contain for the validity of a will have been fulfilled by Elmer {and Elmer’s
grandfather). After he has been convicted for the killing, Elmer goes on to
claim che inheritance (Riggs v. Palmer, 115 NY 506, 22 NE 138 [1889)).

Elmer’s case is discussed by the jurisprudential literature as a standard
example of a hard case. On the other hand, I submit that Edson’s cannot but
be a clear case, and that any football fan will agree with me if I say that,
however reasonable from a moral point of view that might be, the referee
cannot (without violating the rules of football) allow A to make a fourth
replacement. I want to argue that no difference in complexity can account for
this fact (i.e. the fact that the former is or at least can be a hard case while che
latter is definitively a clear one). In Edson’s case, the rule does not leave any
margin to the referee to decide . . . what? to allow Edson’s team a fourth
replacement? to declare Edson’s team the winner?” to grant it an extra goal?
an extra yellow card for every player in B? to send off one additional player of
Harald’s team, chosen at random? In Elmer’s case, however, though the rule
does not appear to leave the judge any scope, it does: the possibility of
discussing the application of the rule contained in the statute of wills is
present, any sensible counsel would see the possible arguments each side could
use in court {it does not mateer for the time being whether or not these
arguments are good enough to carry the day, but only that they are nor to be
taken as evidence that the speaker does not really understand what lawyers
are supposed to do).

To be useful in this context, the recourse to the different level of complexity
between a game like football and the law must be related to the (supposed}
inability of the law-maker to predict future cases in such a complex normative
system as the law 1s said to be. This was the idea behind Hart’s view on the
convenience of uncertainty given by our “relacive ignorance of fact” and

% Bert Roermund advised me to chink about this possibilicy more seriously than I had. The
referee could srap the game, in his opinion, and declare Edson’s team the winner. Bur this is
because the rules of the game allow the referee to “stop, suspend or terminate the match, at his
discretion, for any infringements of the Laws® (Law 5}, if he thinks the infringement is sufficiendy
serious, But it is, of course, not part of my argument that the referee cannot be granted discretion
explicitly, as in this case. Incidentally, Harald may, of course, be sued by Edson {or sanctioned by
fﬂf\) after the match, that is something for the law, but it is something that, of course, I need not

y-
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“relative indeterminacy of aim™ (1994: 128). The solution would then be: in a
“simple” normative system (e.g. football) the legislator (i.e. FIFA) can predict
all possible combinations of relevant facts in the future, so that any partic-
pant can safely assume that the solution provided by the rule is the solution
actually sought by the authority. Hence, as all participants acknowledge the
authority of FIFA, the rule can be applied to any conceivable case without
controversy. In a “complex™ normative system (e.g. law), on the other hand,
participants cannot assume this knowledge on the part of the authority,
because, as the reality the law is dealing with is so complex, it is empirically
impossible for any legislator actually to predict all of the possible combina-
tions of relevant factual features in the future. So the complexity of the system
(strictly, the enormous number of possible combinations of relevant facrual
features the system purports to take inte account) allows space for the
following argument: “this rule should not be applied to this case because it
was not meant to”. That would be the reason, on this interpretation, why
purposive interpretation is so useful in legal hard cases.

The problem with this approach is simply that there is no reason at all to
assume that a case like Edson’s was actually predicted by FIFA (in fact, | would
think that Elmer’s case is more easily predictable than Edson’s). The referee has
to do what he has to in Edson’s case not because he thinks that FIFA so decided
(when, at the moment of enacting the replacements rule, it presented to itself
the possibility of a case like Edson’s), but because he has (given the nature of
the pame) no other alternative. In other words, the correct solution is correct,
not because FIFA wanted this solution for this particular case when it was
passing the replacement rule, bue because, given some up to now mysterious
peculiarity of games as institutions, what (the members of the relevant
committee of) FIFA had in mind when the rule was passed is completely irrele-
vant. This becomes obvious if we notice thar even if the referec happens to
know that FIFA did nor think of this case, his predicament is the same.

Notice how to explain the difference between Edson’s and Elmer’s cases on
the basis of a complexity deficit must necessarily beg the whole issue. In both
cases there is a complexity deficit in the sense that for each of them we mighe
feel that there are some features of the case that should be relevant for its
correct soluton, thongh they are not picked up as operative facts by the
applicable rule. In both cases we might feel that it would be better if the rule
were so drafted as to include an explicic exception for the case at hand. In
Fdson’s case, however, the fact that the rule does not contain such an explicit
reference is the end of the issue, while this is not necessarily so in Elmer’s.

In brief, the fact that reality is infinitely variable has in jtsclf nothing to do
with the issue discussed here, because rules are to be applied to those cases
that match the operative faces of the rule only: “the legislator doss nor issue
norms for each individual case . . .. His function consists in the creation of
general norms, by means of which he resolves generic cases” {Alchourrén and
Balygin, 1971: 30).
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In the strict sense, therefore, both Elmer’s and Edson’s cases are equally
solved by the applicable rules. The difference, therefore, is not that the law
has a complexity deficit that football does not have: both of them can have it.
The question is rather why this complexity deficit is relevant in legal adjudica-
ton while it is not in football-adjudication. But this is the problem for which
we are seeking an explanation.

The argument begs the question even more clearly if we were to say that
Elmer’s case is more complex because the law does not restrict {as games do)
the considerations that can be referred to in adjudicarion to those explicitly
contained in the rules. This is true, but correct though it is, it is not a good
answer to our problem here: according to this explanation, the difference
would indeed be one of complexity, but then again, the issuec would be why
cannot the law exclude such considerations? Or rather, why does the fact that
a football rule does not mention some feature X count as the rule excluding
that feature, while in the law (at least sometimes) the same fact does not
necessarily imply that consequence? Thus, it turns out that the complexiry
deficic is not really an explanation, but a different way of describing the same
problem: why does the deficit matter in law and not in games?

In brief, the situation is not that because rules of law are not nuanced
enough we cannot take them to be final, It is precisely the other way around:
because we expect reasonably appropriate solutions from the law, we allow
for some “leeway™ in the application of legal rules. Thus, Gottlieb puts the
cart in front of the horses when he argues that

What of a model that would eliminate moral judgment of any sort from the judicial
role? It is hard to imagine how legal standards could conceivably reach a degree of
specificity in all domains that would eliminate every moral dimension of judgment
(1994: 16).

It is not because legal standards are imperfect that we need morality to step in
as a corrective; it is because we expect legal judgments to display some given
moral quality that we read legal standards as allowing for some “lesway™.
Since we do not understand the rules of games in the same way {because of
their different nature as social practices), we do not have the same expecta-
tions regarding them. This has nothing to do with the intrinsic quality of the
rules (their “degree of specificity™), but with our understanding of the relevant
practices. .

It could be useful here to consider another possible explanation, one that
seems backed by common sense. According to it, the difference between
games and the law is that games are not serious or important, so we don’t
really care about achieving the right result in games. Because we don’t really
care, we have such a formalist type of adjudication.

There seem to be some important eruth in this explanation, bur we cannot
take it at face value. The realicy is, many people would think that what js at
stake in {say) some football matches is (for them) more important than many
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things that are or may be disputed in courc {(witness Bill Shankly).28 T will,
however, return to this point below (infra, 47f) because there is a sense in
which an explanation of this kind can be useful.

A further explanartion could be offered on the basis of the arbitrariness of
some norms: some norms are atbitrary in the sense that the reasons for each of
them are not reasons for their content, but only for their existence. They have
what Atiyah and Summers {1987 13) called content-formality. On the other
hand, most {though by no means all) legal norms have low content-formality:
the reasons for having a norm regarding murder are reasons for the content of
such a norm as well (that s, to punish murder}. Some legal norms are like
rules of games in this sense (e.g. some traffic laws), and some rules of games
are like legal norms (e.g- the rule of dangerous play). And it could be claimed
that rules that have a high degree of content-formality cannot but be applied
formalistically.

This explanation would explain precisely the point posited at the beginning,
i.e. that some norms of games seem to be open-texrured in the same way as
norms of law. But, conversely, it would seem to imply that the applicarion of
(some) legal norms (i.c. those that have high content-formality) is beyond
plausible contestation in the same way that the application of rules of games
is, and this is the reason why it fails: the interesting feature of rules of games
which is in need of explanation is that they are (at least can be) indefeasible,
while legal norms are always defeasible {though of course undefeated many
times). Even a legal norm with the highest content-formality, like the “drive-
on-the-left” norm is defeasible.?”

After Fuller {1958) it is difficult to believe that there are kinds of legal rules
that are beyond defeasibility. Fuller taught us thar regarding every (legal) rule,
cases can be imagined in which doubts would legitimately be felt concerning
the application of that rule. And this is the reason why the explanation we are
now considering fails: it explains the defeasibility of legal rules on the basis of
peculiar features of particular rules (i.. their level of content-formality), thus
implying that some other rules (i.e. those that have high content-formalicy) are
indefeasible,

Let us try one final, alternative explanation. The difference between games
and law is not one of kind, but one of degree: on one end of the spectrum one
would have highly abstract and formalised games (e.g. chess), then less
abstract games like football, then a highly formalistic legal system (like
ancient Roman law, as we shall see}, then a less formalistic one, and so on.

26 5w is more serious than games (the heavy view). What is one to say to that? Thar it
overrates law? Or that it underrares games? Both answers are required” (Demmold, 1984: 160). It
has even been claimed that “play” is one of a reduced number of basic human goods {Finnis, 1980

z Consider the problem facing an ambulance driver when he arrives to a rraffic jam and
realises that the opposite lane is free and nobody is coming that way (or rather the problem of the
judge who has o decide if he deserves a sanction for having used that lane).
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This is wrong. An intuitive reason why chess might be a berer example
than football in this regard is due to the fact that football is a game of physical
contact, while chess is nor. What relevance does this fact have for a theory of
institutional facts? Consider the following: a hand ball occurs when a player
(other than the goalkeeper in his penalty box) touches the ball with his hands.
What is a “hand™? In the rules of football there is no definition of whar a hand
is, so if a mutant player touches the ball with his fifth limb there might be a
problem of application after all. Bur a bishop in chess has nothing to do with
an actual bishop, nor a knight with an actual knight, and so on. The rules of
chess completely define what a bishop in chess is. There cannot be a mutant
bishop. Then we should expect to find more cases of linguistic defeasibility in
football than in chess.

At this point, it may be worthwhile to pay attention to Samuel Pufendorf™s
criticism of Hugo Grodus. Here Pufendorf and Grotius were discussing the
reason that explains the fact that mathemarical knowledge is certain in a way
in which moral knowledge is not. Grotius thought that the explanation for
this significant difference between mathematics and morality was due to the
fact that mathematical concepts are so defined that there is always a crisp and
bright line to be drawn between them, while “in moral questions, on the
contrary, even trifling circumstances alter the substance, and the forms, which
are the subject of enquiry, are wont to have something more closely to this,
now to that extreme” (1646: Book II, Ch. 23 § I, p. 557 {393]).

For Pufendorf, however, Grotius’s dictum that “in moral questions, even
trifling circumstances alter the substance” was ambiguous. In one sense (which
Pufendorf labelled “qualitative™) this is true, but it is also true of mathematics,
“for it is also true that a line which varies in the slightest degree from straighe-
ness, tends to curvature”, and thus this fact cannot explain che difference
between the certainty of mathematical knowledge and the uncertainty of
moral knowledge. If Grotius’s dictum is to be understood in a different,
“quantitative” sense, that is, if

the saying means that the slightest circumstance increases or lessens the quantity of
an action, we answer that this is not always tnue, at lease in a civil court, where the
judge often pays no regard to trifles. And even granting this, the fact does not lessen
the cerrainty of moral matters, since even in mathematics the slightest addition or
detraction makes a change in the quantity {Pufendorf, 1688: Book 1, Ch. 2 § 10, p. 34
[23-4]).

But from this Pufendorf did not conclude that there was no difference berween
mathematical and moral knowledge. Indeed, he believed that “a certain
latitude is found in moral quantities®, bur his explanation for this was
different from Grotius. Pufendorf noticed that “physical quandties can be
exactly compared with one another, and measured and divided into distnct
parts, because they are in a material way object of our senses”, hence we can
“determine accurately what relation or proportion they have to one another™;
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But moral qualities arise from imposition, and the judgement of intelligent and free
agents, whose judgement and pleasure is in no way subject to physical
measurement and so the quantity which they conceive and determine by
their imposition cannot be referred to a like measure, but retains the liberry
and laxness of its origin (Pufendorf, 1688: Book 1, Ch. 2 § 10, p. 35 [24],
emphasis added).

We shall shortly see that the law can attain the high level of certainty games
have if it is seen as being part of the “physical” world. Insofar as the law is
seen as something that “arises from imposition”, as something regulatory in
character, there is space to queston the application of its rules to any parric-
ular case, and thar introduces “a certain ladtude”. Further differences in the
vocabulary should not bother us at this stage. The point is, when we leave the
football-creating convention and start playing football, the rules of the game
are seen by players to belong to the structure of the world in the same way in
which the “rules” of bridge-building belong to the world for engineers: if you
want to build a bridge, do such-and-such; if you want to score a goal, do such-
and-such. Bur consider if you want to write a will, do such-and-such (but
actually, if you don’t, it might still be the case that you succeed in writing a
will; if you do, it might be the case that you fail, etc.).

So one way in which we could express the distinction T have been trying ro
draw berween two types of institution is saying that one kind is supposed to
be scen by the participants as “arsing from imposition”, while the other is
supposed to be seen as “simply the way things are”. There are different ways
in which things might be, and thus we should not be surprised to find out chat
the permeability of one game to the problem of strictly linguistic defeasibility
is grearer than the next {there can be mutant football players, but there cannot
be mutant bishops in chess). But there is a difference of kind to be made: we
shall see {in the last section of this chapter) what are the consequences for
legal reasoning that follow from the fact that the law is not seen as “arising
from imposition”.

I have argued that failure to draw a distinction of this kind affects (though
of course need not invalidate} John Searle’s general theory of institutional
facts, even though (maybe precisely because) Searle did not deal with the
subject of defeasibility. It is abour time, therefore, to consider whether (and
how) the defeasibility of legal rules is a source of similar difficulties for an
“instirutional theory of law”.

LAW AS INSTITUTIONAL FACT

In his inaugnral lecture some twenty five years ago, Neil MacCormick put
forward the thesis that “if the law exists at all, it exists not on the level of brute
creation . . . but rather . . . on the plane of institutional facts®. What makes
propositions of law true or false, he tells us, is not “merely the occurrence of acs
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or events in the world, but also the applicaton of rules to such acts or events”
(1974: 51). Contracts, for example, are institutions of law. Bur legal institutions
are not identical with rules, since Chilean contract law is one thing, the contract
I have with the University of Talca is another (this point was mentoned above,
at n. 22). MacCormick’s claim is that institutions are “concepts”, concepts that
are regulated by rules in the sense that instances of them can be brought about,
have consequences and be terminated according to those rules:

The term “institution of law™, as I shall use it, is therefore ro be understocd as signi-
fying those legal conceprs which are regulated by sets of institutive, consequential
and terminatve rules, with the effect that instances of them are propetly said to
exist over a period of time, from the occurrence of an institutive act or event until
the occurrence of a terminative act or event (MacCormick, 1974: 53).

According to MacCormick, institutive rules are those that “lay down that on
the occurrence of a certain (perhaps complex) act or event a specific instance
of the institution in question comes into existence” (ibid. 52); consequential
are those rules that provide for the consequences the existence of an instance
of a given institution has. The existence of one instance of the institution in
question is part of the operative facts of these rules. Lastly, rules are termina-
tive when they provide for the terminarion of the particular instance of the
institution under consideration (ibid. ar §3).

Contrary to what the title of his article could make us believe, MacCormick
claims that from the fact chat legal concepts (or at least some of them} are
“instituions” {and hence thar the existence, effects and termination of
instances of them are determined according to rules) it does not follow that
the law itself is an insttution: *there is an almost overwhelming temptation . .
. to treat the concept “law” like the concept “contract” as denoting an institu-
tion which is defined and regulated by the relevant set of institutive conse-
quential and regulative rules” (MacCormick, 1974: 57). This temptation must
be resisted, because some legal rules elude this characterisation in terms of
constitutive, consequential and terminative rules. It would, therefore, be
incorrect to assume thar all legal norms are “like statutes in chat they can be
conceived as existing “validly” in virtue of clearly statable institutive rules”:

It is at least contestable whether there are clear criteria for the existence of rules of
common law. Some have indeed contended that it is a fallacy of positivism to
suppose that the common law can be represented as a system or rules {MacCormick,
1974: 57).

MacCormick believes that legal norms can exist that “cannot be understood
as being established in virtue of necessary or sufficient criteria of validicy™.
This constitutes an objection to the claim that the law is an institution, at least
if we accepr his definition of institutions as “concepts regulated by some ser of
institutive, consequential and terminative rules”.

Bur the consequences of this admission might be more important than
MacCormick thinks. For consider: if there are legal norms that can validly
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exist without having been produced according to some instirurive rule, then
the existence, consequences and termination of those rules of law is not
controlled by institutive, consequential, and terminative rules zlone (chis is
MacCormick’s concession}. Because {assuming thar) the instdtutive, termina-
tive and consequential rules relating to the common law as a source of law do
not render sufficient and necessaty criteria of validity, then the common law
cannot be an institution. Bur if that is the case, then all legal concepts
MacCormick is willing to call “institutions” and whose institurive, consequen-
tial and terminative rules are (at least partly) to be found in the rules of the
common law, cannot be institutions because of the very same reason, l.c.
because those rules would nor completely regulate the (creation, consequences
and termination of insrances of the) concept. Sometimes legal norms validly
exist, though no insdtutive rule has been followed to bring them into
existence. But very much the same happens concerning not only legal norms,
but also instances of what MacCormick does want to call “instirutions of
law™: a contract, for example, can exist even if the institutive rules have not
been followed {see the example discussed by MacCormick, 1974: 68), and it
can fail to exist even if the instimcive rules have been followed (for an
example, see MacCormick and Weinberger, 1986: 12) Thus it seems that
either the law is an institution along with the others, or none of them is.

Later in his lecture, MacCormick rerurns to this subject. He accepts (as did
Hart, 1948) that institutive, consequential and terminative rules are defeasible,
with the consequence that they cannot specify necessary and sufficient condi-
tions for the existence of an instance of an institution of law. Legal principles
justify an “open-ended” list of exceptions, and this is “fatal” for any attempt
to represent the institutive rules as staring sufficient and necessary conditions
for “for valid adjudicarion by tribunals or whatever”. Even if we were to write
down a list of all the exceptions imposed by court in cases of a certain kind,
“we could not be confident that we had succeeded in listing the sufficient
condirions for validicy of a determination or an act of delegated legislation or
whatever” (MacCormick, 1974: 70).

And what he says here about instirutive rules can equally be said “in
relation to the other types of rules which 1 have mentioned, and indeed of
“rules of law” generally” (1974: 73). What rules of law lay down are only
“presumptively sufficient” conditions: if the law imposes certain requirements
for the validity of an act in law, then the fact that an act of thar sort complies
with those requirements implies that the act in queston “ought to be
presumed to be valid unless it is challenged™ {1974: 72), but challenged it
might be, with the consequence that what appeared to be a clear instance of a
valid act performed in accordance with clear and valid institutive rules might
turn out to be invalid (ibid. at 72).

So the fact that instrurive, consequential and terminative rules can be
defeated in concrete cases does not by itself imply that the concepts they
regulate are not institutions, because we can take those rules as stating



42 On Law and Legal Reasoning

“presumptively sufficient” conditions. Bu if this argument can do the trick for
legal concepts, I cannot see why it could not do it for the law itself. In both
cases we would have institutive, consequential and regulative rules that specify
what is presumptively the case; and in both cases this would not prevent
instances of the “institution” (i.c. 2 particular contract or a particular legal
norm) from validly existing, even though no institutive rule has been followed
to produce it.

MacCormick would not be so easily persuaded: “we neither have criteria of
validity for legal principles, nor therefore a distinction between valid and
invalid principles of law™ {1974: 73). Though it is possible to give an account
of what makes true the statement “the principle ‘no one may profit from his or
her own wrong’ is a principle of English law”, how those conditions actually
work is something that cannot be understood withour considering the values
and purposes of the law. And to consider the values and purposes of the law is
to consider the values and purposes the participants to 2 lepal practice ascribe
to them: “rules do not themselves have purposes, except in the sense thar
people may ascribe purposes to them” {MacCormick, 1974: 74).

The legal philosopher, according to MacCormick, has to recognise at this
point thar the explanation that is needed is not philosophical but sociological:
“the philosopher may still pose questions, but he will have either ro become a
sociologist to answer some of them, or alternatively, have to wait for his
sociological colleagues to give him the answers™ (ibid.). ‘

My objection to MacCormick’s solution {treating legal concepts but not
the law as an institution) is this: the lack of criteria for the validity of legal
principles implies, up to the same extent, lack of criteria for the validity of
instances of legal concepts like “contract” and the like. Because of that lack
of criteria, we might be surprised ro find that 2 given principle was part of the
law though we did not know it. But (at least sometimes) the normative conse-
quences of this “unexpected” (so o speak) principle will be to deny validity
to some instance of the institution in question (e.g. a contract) that has been
produced according to the relevant insttutive rules (or, conversely, to lend
validity to an instance thar has not been so produced); hence insofar as we
lack criteria for the validity of legal principles, we lack criteria for the validity
of instances of “institutions of law”; insofar as the lack of those criteria is a
reason for something not to be an institution, then neither the law nor
contracts are institutions.

If, on the other hand, we follow MacCormick’s advice and focus upon the
fact that we do have presumptively sufficient conditions for the validity of
instances of institutions of law, then could we nor say that we also know what
the presumptively sufficient condidons for the existence of legal principles are?

Notice again how all these complications would not in the Jeast affect a
theory of “football as institutional fact™: the rule that specifies what a “goal”
is does not specify “presumptively sufficient” conditions for something to be a
goal, but necessary and sufficient conditions of anything to be one.
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And here we can see how MacCormick’s philosopher can go one step
further: instead of taking it as a brute fact, she can try to explain what is it
about the law that makes it so different from other normative systems in this
regard. Such an explanation, we shall see, is parily empirical and partly
conceptual. The argument in this chapter is (I hope) the beginning of it.2®

TWO MODELS OF INSTITUTION

It is time to pull the threads of the argument rogether. To do this we can start
with the distinction Searle failed to make between systems of rules (i.e. institu-
tions) rather than rules. As was said before, this is a distinction berween
systems of rules (i.e. institutions) that constitute (i.e. create the possibility of
institutional facts to be brought about) in order to produce some regulatory
effect in the world (hence, as stipulated above, regulatory institutions) and
systems of rules (i.e. institutions) that regulate some forms of behaviour in
order to create the possibility of institutional facts to be brought about (hence
autonomous instrutions).

I think a distinction very much like the one 1 am trying to defend was in
Wittgenstein’s mind when he wrote

Why don’t I call cookery rules arbitrary, and why am I tempted to call the rules of
grammar arbitrary? Because “cookery” is defined by its ends, whereas “speaking” is
not. That is why the use of language is in a certain sense autonomous, as cooking
and washing are not. You cook badly if you are guided in your cooking by rules
other than right ones; but if you follow other rules than those of chess you are
playing another game, and if you follow grammarical rules other than such-and-
such ones, that does not mean you say something wrong, no, you are speaking of
something else (1966: § 320).

28 In his “The Epistemology of Judging” (1992}, Thomas Morawetz criticises, in a way conge-
nial to my own, the meraphor of games as “misleading® when applied to the law and other “delib-
erative practices® {of which he offers at 9 the following examples: ®aesthetic debare, moral
reasoning, historical discourse, and judicial decision-making”}. But he does not offer an explana-
tion for the fact thar our deliberative practices are deliberative. The closest he gers to thac is his
remark that, in games, “the rules are fixed, and assumed to be known to all. But only the least
important aspects of experience have this kind of simplicity. Only the least important aspects of
life lcave participants the option whether or not to play, In more immediate and important
practices . . . we have a stake unavoidably and the shared rules-and-strategics are endlessly
controversial” (Morawerz, 1992: 14-15).

This passage could be read as staring that non-deliberative practices are such cither because
they in some way “deal” with the “least important aspects of experience™ or because they are
“gptional® in the sense that people can exercise an option not to play. Morawetz seems to believe
that the latter is implied by the former, that is, that because non-deliberative pracrices deal with
non-important aspects of experience, they allow for people to withdraw from them if they want.
We have already seen thar it is not "importance® that makes non-deliberadive (in my terms,
autonomous) practices non-deliberative {autonomous). As we shall see shortly below, Morawetz’s
second criterion (j.e. that those practices are in some way “aptional”) is, in my view, closer to the
correct explanation.
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The reason that, for pardcipants, justifies the existence of an autonomous
institution is the value they recognise in being able to engage in the particular
kind of activity the institution sets up. Concerning institutions of this kind, it
is pointless to look for an underlying activity the system is designated to
regulate: it either does not exist, or, if it does, the point of the institution is not
to regulate it, but to create 2 new, institutional thing using it. Of course, there
are reasons why we want these new activities to exist but these are reasons for
inventing the institution. It is not the case that we invent the instirution
because we want the underlying activities regulated in some particular ways:
we do it because we want to be able to do something new, like playing
football, or speaking a language, and so on (this is why for Wittgenstein these
rules are, in a sense, “arbitrary” and speaking “autonomous™).

Consider, for example the case of boxing. At first sight it might appear that
rules of boxing regulate a fight in a way that is perfectly analogous to thac in
which the law regulates fights, but in the sense I have been using the expres-
sion, this is clearly inaccurarte. The point of the institution of boxing is not to
regulate fights (as, e.g., criminal law does), but to create a new, institutional,
form of fighting. Of course, the creation of this institutional form of fighting
called boxing is achieved (inter alia) by regulating the brute fact of a fight. Buc
the point of (or the reason for) inventing the insttution of boxing is not to
regulare fights, but to create the game. Hence the rules are applicable only if
you participate in the game, because you do so; if you are not boxing, then
you are under no boxing obligation to apply the rules of boxing, even if you
are a professional boxer (you might of course have some other reason for so
doing: maybe you are berter at fighting when you follow them, or you think
that that is the only fair way of fighting, etc., but these are not counter-
examples here).

Regulatory insttutions are different: it is clearly wrong to say, regarding
them, that we invent (say) the law because we want to create ex-novo new
activities. Rather, we want to regulate in a certain way some pre-existing
activities, actions, relationships, erc. (and in this sense the rules are, at least
partially, “defined by their ends™). We want to be able not only to exchange
goods, bur also to have notions such as futurity and obligarion linked to the
exchange, becanse an exchange in these conditions {contract) seems to us
more useful than a “brute” exchange (see Atiyah, 1982a: 1). Of course, to do
this we have to invent institutional concepts like contract and the like, but the
reason for so doing is our interest in the regulation of some forms of behav-
iour chat exist outside the institution. Furchermore, it is not only not bizarre,
but substantially accurate to say that because we want to regulate the killing
of one human by another and economic transacdons we have to invent the
law.2° Notice that if a given legal rule concerning an action ¢ (the celebration

2 ¢ poes without saying that the language | am using is in a sense particularly inaccurate: of
course, “we” did not “invent” the concept of contract “because” we “wanted” such-and-such. The
history of the emergence of legal insdimtions is more cormplex a subject. But | think that the
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of a contracr, the transfer of property, etc.} exists, then you are under a legal
obligation ro apply that rule every time you do ¢. But you do not have a
(football-) obligation not to touch the ball with your hands if you are not
playing football (see Rawls, 1955: 164).

As an illustration, recall Bankowski’s explanation of the development of an
institudon (quoted above at 24): “the institution grows up on the back of the
substantive reasons since the reason that it is a promise can be seen as the
universalisation of the substantive reason” (1998, emphasis added).

In this model, institutions {like promising) are (and are seen as) universalisa-
tions of substantive reasons. The instrution is not azutonomous from the
reasons for it. Notice, further, thar what we say here of “institutions” could
very well be applied to the rules of them: legal rules are seen as universalisa-
tion of substantive reasons, as “entrenched” generalisations {Schauer, 1991).
This is the reason why, though the rule might (some would say, has to} have
some insularity from those reasons, it cannot be completely cut off from them
in the way the offside rule can. Therefore, if instead of rying to explain the
emergence of an institution like promising we wanted to explain that of a
game like football, or that of an insticudon of football like the penalty kick,
we would find thar Bankowski’s interplay berween the rule and the substan-
tive reasons behind it is quite different. Granted, there is always a sense in
which football grew on the back of substantive reasons, and to see this we can
avail ourselves of the distinction berween “to play” and “to play a game”
(Opie and Opie, 1969: 2). Once upon a dme, we can say, people did not play
games, because no game had been invented. They only played. In some
moment, one of the players told the others that it would be much more fun if
they were to kick the ball through three posts instead of just among them. So
they decided. Then other players noted that it would be even more fun if there
were a limited pitch, and two teams with the same numbers of players, and so
forth. Sooner or later they will start playing football, or some primitive form
of ie.

As we saw when discussing Searle’s general theory, there is an asymmerry
between regulatory and autonomous institutions here. When participants in a
given social practice are evolving the institution of money, they need not be
aware that they are imposing on whatever they are using as medium of
exchange a meaning thar is not exhausted by the physical properties of it. But
nothing we could recognise as football can be played if we are not entitled to
assume that the “players”, in one form or another, are actually aware that
those three posts at each end of the pitch have meaning in addition to their
physical properties: on top of their being wooden posts, they are goals, and if
the ball crosses them a point is scored. This cannot but be transparent to the
players.

argument stands any level of complexity in relation to that history, and so | am using this inaccu-
rate Janguage to facilitate the exposition.
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Because regarding regulatory practices participants need not be aware of the
fact thar they are evolving them, the interplay Bankowski sees berween the
rules and the reasons for them is quite different. This relationship in games is,
I would argue, “one way only”: because of the reasons discussed above (at 9f)
FIFA decided to modify the offside rule. Once FIFA so decided, and only
because of it, the new rule is a rule of football.3? There is no going back to the
reasons at the moment of applying the rule, as we have seen. Because of this, a
“genetic” account of the emergence of football along Bankowskian lines might
be of interest for the historian of football: it shows how football was brought
about. But it would not help a referee who needs to apply the rules: compare
the case of promising, in which such an account would indeed help someone
who has to decide whether the fact that a friend is ill is relevant to her decision
to keep a promise to be somewhere else at the moment her friend needs her
company. In other words, the interesting thing about Bankowski’s explana-
tion of the emergence of moral or legal institutions is chat it illuminares the
interplay between the rules and the substantive reasons they are supposed to
advance, interplay that is in turn explained becanse Bankowski shows the
rules as “universalisation of substantive reasons”. In the case of games there is
no such interplay because the rules, though they might be universalisaton of
substantive reasons, are not to be seen as such by participants. They are seen
as “simply what we do” when we play football.

This last point is important because it shows why I do not have to deny that
there are substanrive reasons for the rules of anmtonomous institutions (hence
they need not be wholly “arbitrary”). Imagine that we are in a convention
inventng a game. We can decide, for example, that we want a game of
physical ability. That would rule out any game like chess or bridge.
Furthermore, we can also decide that our game is to be one of team work, so
tennis is excluded, and so forth; progressively, we write down the rules of
foorball. We might decide that we want to allow any physical abiliry,
including the ability to injure the adversary if this is useful. Or we can rake a
more sensible approach, and decide that we do not want to allow any move
that can affect the physical integrity of any player. Once we have decided that,
we need to introduce the pertinent rules: even in the first case, we will have to
forbid the use of weapons (at least those which do not require the exercise of
some physical ability). Furthermore, we could find that we want to make the
game safer, and to punish any move that can be dangerous for a player. We
shall find thar there are two ways of achieving this aim (Hart, 1994: 125f): we
can either elaborare a list of the moves we consider dangerous, or we can give
the referee discretion to determine if a given move is dangerous (of course, we

30 Throughout, 1 have been referring to FIFA as football’s legislative body. This is, needless o
say, for ease of expasition only. Of course, many people play football without even knowing in
detail the rules approved by FIFA. This, if anything, makes my argument stronger: most of the
tme people need not agree in advance to the rules they are going to apply. They simply rely on
their knowledge of the rules. And even in these circumstances it is most uncommon to find players
disagreeing as to what the rules are or how they are to be applied.
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can mix these two approaches up: this is what happens today in football). We
will have to decide if we want more safety at the price of discretion, or if
instead we want to deny umpires discretion at the price of some safery. My
point is that, given that we are deciding how to build an autonomous insttu-
tion, everything is up for grabs, though after each decision our space of
manoeuvre will be smaller. Ar the very beginning, when we decided to invent
a new game, every conceivable game was the possible ourcome of our conven-
don. After our first decision, as we saw, games like chess were ruled our; after
our second, tennis and the like were. The point is that many of our decisions
may be fully justified by substantive reasons: they need not be “arbictrary™.
What makes the rules we create “arbitrary” in Wittgenstein’s sense is that
those rules are to be seen by players as “simply what we do” and not as
universalisadons of substantive reasons (recall the case above at 10 of the
referee applying the new offside rule.}

But a legal system is in this respect different from games, and to see this it
could be useful to use an example here. Recall Fuller’s case of the two men
sleeping ar the station. If we wanted to give hard ceses in law the same expla-
nation we gave to the hard case of Ronald Fuentes’ handball (that is, an expla-
nation based on the general defeasibility of concepts), we would have to say
that, insofar as the first man was doing something that it would be non-
controversial to classify as a “core” instance of the word “sleeping”, he (and
not the second, who wasn’t sleeping) must be fined. But this solution would
strike any sensible lawyer {(and lay persons as well) as, at best, odd. If the first
man is to be acquitted, however, this is not because we can say that he was not
“really” sleeping, but because we think that the rule should not be applied 1o
this case. The rule is to be seen as the universalisation of substantve reasons,
and the point of Fuller’s example is that any participant would immediately
see that no substantive reason is served by fining the first man. Now imagine
that the rule is not a legal one, but the rule of a peculiar game called “sraying
awake in railway stations”. The game consists in avoidance of failing asleep in
the staton, and if you do you lose five points. Here the rule is not to be seen as
such a universalisation, and as a consequence of thar parricipants can agree
that the first man muse pay but the second should not, if they are playing this
peculiar game.

In other words, insistence upon indeterminacy of meaning as the master
explanation of legal disagreement is clearly insufficient. The problem is not
that we are not sure about whether the first man was or was not sleeping in
the station (because his was a “penumbral” instance of “sleeping™): we know
he was (anyone who is not sure has to look up “sleeping” in the OED). The
problem is, rather, that we are unsure that the rule should be applied to this
particular case to the exclusion of all other considerations, though their
explicit operative facts are indeed fulfilled.

And here we can go back to the point made before, abont games being
somewhat less serious or important than the law. As should be remembered,
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this explanation was rejected because some games can be much more serious,
for participants and spectators, than many legal disputes. So the point cannot
be one about seriousness simpliciter. But if we read it in the light of the
distinction berween autonomous and regulatory institutions drawn above, we
can reformulate it. We can say that the point of some institutions is to invent
new actvities while the point of others is to select, from a vast array of ways
in which things can be done, those which are to be preferred. In the first case,
then, the decision to participate in the activity amounts to a decision to abide
by the rules, i.e. #ot to question the application of the rules to particular cases.
If you do question thar point, you fail to participate. A football player who
thinks it is better to score goals with the hands will not be allowed to do so
under present-day football regulations. Imagine him saying: “the point of
football is to create a challenging game. If I am allowed to score with my
hands, it will be more challenging than it actually is™, 2nd then going on to do
ir, Maradona-like. The relevant football rule should be applied, and the goal
should be invalidated. His insistence on the validation of the goal for the
reasons given will be taken as a signal that he did not really wanr to play
football, but to invent another game (Rawls, 1955: 164). And if he is allowed
to do so, nothing happens, except that the whole group starts playing a new
game, certainly not football (some people like to say that this is how Rugby
was invented). In this context, the most “serious™ thing that can happen is that
these people fail to play football. But there is nothing sacred (usually) about
football, so they could petfectly well say, “yes, we are not playing football: we
prefer to play this new game, rugby”. It is in this sense that we can say that
there is nothing serious about games: we can always decide to play another
game.

It is for this reason that in autonomous institutions ir sometimes appears
that the “normative becomes, in a certain sense, descriptive” (Bankowski,
1996: 33). The rules are binding insofar as you want to participate in the
activity. If you don’t, the rules don’t matter. Hence, the rules of an
antonomons institution can be seen as descriptions of how you should behave
if you wane to play the game.

If the argument so far is correct, then all the considerations made about
games can be applied to other instimtions whose point is to invent a new
activity. Consider, for example, the distinction between the rules of grammar
and those of games, on the one hand, and those of style and of fair play, on the
othet {I am not implying that regulatory and autonomous insttutions always
come in pairs). To create the possibility of speaking English or of playing
football, we need the rules of English grammar and those of football respec-
tively. Before these rules are invented it is impossible to do one thing or the
other. These rules do not exist in order to regulate the sounds or marks we
produce, nor the activity of running around a ball (though indeed, in a sense,
they do precisely that), but to create the very possibility of speaking (English)
and playing {football). But once they have been created, then we can treat
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these activities as pre-existing for another purpose, and so we can think that,
given that we can speak English or play football, we want to do so in special
ways: we want to speak beautifully, or to play in an elegant and sporting
manner. This is the context for the emergence of a regulatory institution: now
we need a set of rules to regulate the activities of speaking and playing (i.e.
norms that single out some of many alternative ways of speaking and playing
as preferable). In other words, when we are trying not to set up the activity,
but to establish normacive standards for the better way to do something we
can do anyway (like speaking English or playing football), we leave the
autonomous and enter into the regulatory model.** And, correspondingly, we
lose the certainty che rules had in the former: now it is not beyond plausible
contestation what the standards of style or fair play demand, since now rules
are (and are seen as) universalisations of substantive reasons. It is important to
notice here that the rules of style and those of fair play are cleatly not rules of
language/footbail: you don’t have to master the rules of English style/fair play
to be able to speak English/play football, though of course your speaking/
playing will be betrer if you do (Mare Overmars’ goal is a splendid proof of
that: see above at 11, 1.8} They exist precisely because it is possible to partici-
pate in the activity of speaking English or playing football in different ways,
and their point is to signal some of these ways as better than others.

THE WEIGHTIER MATTERS OF THE LAW

The distinction I have drawn above is not an empirical one: it purports to be a
conceptual one, between two different kinds of instirution. But the fact that
the difference is conceptual does not mean that the law is, as a marter of
conceptual cruth, necessarily “regulatory”. The model a given institution
belongs to is an empirical question (though not the distinction irself), one that
is settled by the way the participants understand their institudon,

Consider the following analogy: it is 2 marer of conceptual truth (ie.
something that is settled by the concept of “mode of production™} that a mode
of production includes humans, raw materials and means of production.
Whether a particular mode of production is capitalist or feudal or something
else is an empirical question, i.e. one that is sertled by the kind of production
reladons that actually obrains in a particular society. But given that a mode of
production is capitalist, it is a matter of conceptual truth tha, inter alia, prole-
tarians are formally free; similarly with the law. I would not object if someone
were to claim that the law is what I call “regulatory™ as a matter of conceptual
truth. This would amount to a verbal stipulation conceming the meaning of

M | am aware thac | am stretching the meaning of the word “institution” when I say that fair
play and sryle are institutions. The emphasis here is to be placed on the “regulatory™ bit. The
word “institution” could be replaced, here and elsewhere, by the expression “normative system®,
“practice” or the like.
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the word “law”, and as such would be both unobjectionable and quire
unhelpful. 1 would prefer to claim that this is an empirical question {indeed,
we shall be looking here at concrete instances of legal practices 1 would like to
call “autonomous™). But if the answer to this empirical question were to be
that a given legal system is a regulatory institution, then some consequences
would conceptually follow, consequences that explain why this distincrion is
important.

So let us consider what a legal system conceived of as an autonomous insti-
rution would be like. The point 1 want to make is nicely illustrated by the way
in which formalities can be regarded in different legal cultures. Though any
formality could be used here, I want to focus. particularly on the formalities
required for the validity of a contracr.

It seems to us completely obvious that formalities are required for some
reason, a reason that is related ro the act to which the formality is attached (in
other words we are used to seeing rules requiring formalities fot the validity or
enforceability of a contract as “the universalisation of some substantive
reason™: regulatory institutions). The contract of guarantee, for example is
{was) considered particularly liable to be agreed between parties of unequal
bargaining power, so if the contract rerquires to be in writing the weaker
parry will be in a better position to counter that inequality than if it is oral. So
the {English) law requires the contract of guarantee to be in writing (this is
Atiyah’s explanation: cf. 1995: 164). The formality is required because some
reason of substance suggests the convenience of its existence.

This way of locking at formalities is nowadays commonsensical: “insistence
on form is widely thought by Jawyers to be characteristic of primitive and Jess
well-developed legal systems™ {Atiyah, 1995: 163). But the question is, why are
{so-called) primitive legal systems more rigorously formalistic? The thesis |
want to entertain here is that law has not always been regarded as a (to put it
in my words) regularory institution. The insistence upon formalities, in a way
that seems so bizarre to us, is one possible consequence of the law being
understood as an autonomous insticution.

Here we would have to imagine a society in which officials and subjects
understand the law (and the world) in ways very different to our own. We
would have to imagine a society in which the law is seen not as an instrument
used to regulate social interaction, but as a technique that rests upon regulari-
ties that pertain to the very fabric of the world, very much like the way we
understand the technique of bridge-building (or cookery). They would think
of “obligarion” as meaning literally a {quasi-) physical bond, a bond chat can
only be brought about following a predetermined procedure, in very much the
same way in which we take a bridge (or a prawn cocktail} to be a physical
thing that can be brought about following a predeterminate set of rechnical
rules.

This is not a purely fantastic idea. Indeed, something like this is what the
ancient Romans seem to have believed, as Reinhard Zimmermann has claimed
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{1990: 1f, 82f). To be able to put someone under an obligation would then
mean to be able to create such a bond. This bond is thought of neither in the
way in which we think of an obligation, nor as a relation of pure power.
Precisely through the use of such formalities “the creditor’s real power over
the body of the petson who was liable came to be replaced by a magical power
over him, and it was for this purpose that a formal ritual had to be
performed” (Zimmermann, 1990: 83). The function of the formalities of the
stipulatio3? in this context, is quite different to the functions we are used to
thinking the formalities perform. We are used to seeing formalities as
protecting ot promoting some value, incerest etc. {i.. as the universalisacion of
some substantive reason): the interest of third parties which can be affected by
the transaction, the interest of the weaker party before that of the stronger,
the facilitation of proof, hence the possibility of having less and cheaper
controversies, and soon. But for (ancient) Roman ‘lawyers, according to
Zimmermann, all of this was beside the point. The ritual was not required for
policy-based considerations, but simply because that was the only way of
getting things done:

it was only by means of these rituals that legal transactions could be effected:
compliance with the ritual formalities brought abour a resf (but invisible and in so
far magical) change in the relationships between the parties concemed. The slightest
mistake would wteck the whole transaction: every reader of fairy wales knows that
magical effects can be engendered only by a most punctlious recital of a set formula
. . .. The actual reason for the desired legal result was not the consent between the
parties but the formal exchange of the words (Zimmermann, 1990: 83—4; emphasis
added).®

It is not part of my argument that a formalistic understanding of formalities is
only possible in autonomous institutions, Some legal formalities, in some legal
systems, are nowadays thought of in a very formalistic way indeed. But the
formality of these areas of modern law is based upon considerations of policy:
they are (seen as) universalisations of substantive reasons. Hence it is always
possible, at least in special cases, to go back to the raw “policy question™—
and how “special” a case has to be is a substantive matter, i.e. something to be
decided in the light of the policy-reasons underlying the formality (more on
this later). In {ancient) Roman law, on the other hand, there was no “raw”
moral (policy) question to go back to: the formalities were not required for
substantive considerations, but because that was the only way in which a
given effect could be brought about. This has as a consequence that the appli-
cation of the rules becomes highly mechanical:

32 The stipulatio was one of the most important contractual forms in Roman law. It was
defined only by its form. Any obligation could be created using it {see Zimmermann, 199¢: 686,

33 The issue of the magical character of law in Rome is a controversial one: compare
Hagerstrom (1953: 56ff), for whom the role of magic in Roman law was ubiquitous, with G.
MacCormack's criticism of this thesis (MacCormack, 1969). The magic character of ancient
Roman law is less controversial, though (see Kaser, 1967: 133).
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The most characteristic feature of archaic Roman jurisprudence is its tendency to
endow every {sacral and) legal act with a definite form. Specific rituals had to be
meticulously performed, precisely ser forms of words to be uttered with great
punctiliousness. The smallest mistake, a cough or a stutter, the use of a wrong term
invalidated the whole act. This acrional formalism corresponded ta a similarly strict
formalism in the interpretation of those ancient legal acts. No regard was had to the
intention of the parties; what mattered were the verba used by them. The more rigid
the interpretation, the more care was, in turn, bestowed on the formulation of the
formulae. The drafters had try to eliminate every risk of ambiguity. This led to
scrupulous attention to detail [and] to cumbrous enumerations . . .. Anyone who
failed to employ such devices ran the risk of having to face unwelcome and
unexpected consequences: as was experienced, for instance, by those who had taken
the vow to sacrifice “cudequmque proximo vere nata essent apud se animalia”
{*whichever animated things were bomn in their house next spring”). Not only
animals but their own children also were taken to be covered by these words
(Zimmermann, 1990: 623).

To have an idea of what the law would be like in this context, we could well
follow Zimmermann's advice and think of fairy tales: if you don’t say the
magic formula exactly as it should be said, you fail to produce the results you
were looking for. Elmer’s case would not have been a problem in this setting:
it does not matter who {and for what reasons) gets the magic lamp, the genie
will obey. In the terms of the argument presented here, there is no space for
more or less reasonable interpretations of what the formalities are: interpreta-
tions are either correct or not {more strictly, one interpretation is correct and
all the rest are not): qui cadit a syllaba, cadit a causa.

If we are to accept Zimmermann’s claim zbout Roman law, my contention
is that for ancient Roman lawyers the law was not regarded as anything like 2
social technique “to induce human beings—by means of the notion of this evil
threatening them if they behave in a certain way, opposite to what is desired—
to behave in the desired way” (Kelsen, 1934: 29) or the “enterprse of
subjecting human conduct to the governance of rules® (Fuller, 1964: 106), buc
as a magical language that had to be mastered if some effects were to be
produced, magical language that was created by the Gods and communicated
to humans by priests—remember that in ancient Rome the law was adminis-
tered by the Roman pontifices, who were state priests.* Note that there is no
need for justification in this legal system: imagine one Roman farmer asking
his lawyer: “why should I answer precisely ‘spordeo’ to celebrate a stipulatio?
Is it not enough to manifest my consent in any appropriate way?” The lawyer
would say: “you simply cannot do otherwise if you want to celebrate such a
contract”. The situation is entirely similar to that of a child asking “why

3 The main point holds even is this claim if historically false, i.c. even if the ancient Romans
did not scc their law as something given by the Gods: we do not think {nor all of us, ac least) that
the laws of gravity were given by God, and that is not an obstade to our conceiving of bridge-
building as a technique that rests upon the basic structure of the world. In other words, how and
why the participants came ta view the world as they acrually do is immaterial here.
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cannot | move the king more than one space at a time?” or a naive engineer
asking “why should I build bridges in this particular way?” (“because if you
don’t yow’ll fail to play chess/build a bridge”).

If I am right in this regard, then we should expect to find a different concep-
tion of legislation. Since the formalities for the validity of contracts were not
universalisation of substantive reasons, policy considerations did not have any
bearing on the selections of the specific forms required, nor upon the conse-
quences of failing to follow them.

And we do find, for example, that though the Romans did have statutes
forbidding the conclusion or the content of certain contracts, they used a
system of statucory prohibitions that seems very. peculiar to the modern
observer:

Three different types of statutes were distinguished . . .; leges imperfectae, leges
minus quam perfectae and leges perfectae. Only acts performed in violation of leges
perfectae were void. Leges minus quam perfectae threatenced the violator with a
penalty, but did ner invalidate the act itself. Infringement of a lex inperfecta led
neither to a penalty nor to invalidity (Zimmermann, 19%0: 697-8).

The question presents itself immediately: what was the point of leges minus
quam perfectae and imperfectae? If the contract was to be forbidden, why not
to use a lex perfecta? The answer becomes clear if we take into account that
“in the early days of Roman law the validicy of a transaction seems to have
been judged only from the point of view of the required form”. A contract was
defined by its form, and if the forms had been fulfilled it was simply not
possible to go back and invalidate it: “that statutory prohibitions could inter-
fere with and indeed completely invalidate formal private acts was inconceiv-
able to the lawyers and the law-makers of the earlier Republic”
(Zimmermann, 1990: 698; see, for a different explanation Stein, 1966).

A similar point has been made by David Daube from a different perspective.
Daube was intrigued by the peculiar verbal forms Romans used, and by how
those forms changed during the centuries. Roman statutes usually contained
the imperative form (“shall”, “shall not®); in some of them, however, the
imperative form is replaced by phrases like “it is needful”, “it is proper” etc.
Daube focuses upon the different meaning of verbal forms of the following
kind: “if anyone damages another’s property, it will be needful for him to
pay’ and “if anyone damages another’s property, he shall be bound to pay*™”
{1956: 4). According to Daube, phrases of the former type

exptess, not a direct command—*I order you to do this or that®™—and not even a
freely formed opinion—"In my view you should do this or that™—but a reference to
some higher authority—*There are compelling reasons to do this or that” {ibid. 8).

So the reason why these verbal forms are so common in Roman law was,
according to Daube, that the legislator did not see himself as creating the
obligation to pay damages (to use the former example). It would be odd for us
to say: “if anyone wants to build a bridge (or to prepare a prawn cockeail}, he
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or she is bound to . . .” rather than “if anyone wants to build a bridge {prepare
a prawn cocktail), it will be needful for him or her to . . .”. Hence, it should
not be surprising by now to find out that these special verbal forms

belong without exception to the sacred law. “If a man is killed by lightning . . ., itis
not permissible to celebrate the funeral rites for him”™: evidently, this is not the
decree of a free lawgiver, a lawgiver who might, if he liked, enjoin the opposite. It is,
essentially, inrerpretation; It is the wise men’s reading of the divine will. The priests
.. . do not dictate to you. They inform you of the results of their studies of sacred
things (Daube, 1956: 9).

The interesting point is that this indirect imperative form (“it is properto. ..}
is not used by republican and classical lawyers to speak of the requirements of
the practorian law (ius bonorarium), but only to the old ius civile. Only the ius
civile was understood in the magical sense with which [ am now concerned: “a
pracrorian or aedilician obligation cannot be inferred from a search into the
law or legally recognised transactions” (Daube, 1956: 15): it rests only upon the
praetor’s (aedile’s) auchority. So Daube’s remarks lend suppornt to
Zimmermann’s view: the law (i.e., the old ius civile) was not seen as a social
institution created by humans to regulate their affairs, but as something thar
was part of the very structure of the world, something that could be mastered
and put to use by humans if only they came to know it.

This is why “insistence on form is widely thought by lawyers to be charac-
teristic of primitive and less well-developed legal systems” (Atiyah, 1995: 162):
it reflects this kind of “magical” view of the law. Insistence on form, just for
form’s sake, is demonstrative of an understanding of law in which it is given,
not made {just as the rules of chess are given to the players, not made by
them). This attitude changes according to changes in the respective legal
culture: “the attitude of a legal culture towards form reflects its self-image and
maturity® (Zimmermann, 1990: 88). The important point is that when this
attitude towards form has changed, controversies can arise. All formalities
nowadays have been introduced to achieve some legislative purpose. Thac
purpose, however, might be realised in different ways, even if formalities are
not complied with. In these cases, “the sanction of invalidity therefore scems
to overshoot the mark: it is not demanded by the policy underlying the rules
requiring, formality of the act . . . Equitable inroads have therefore from time
to time been made in the domain of stattory forms (Zimmermann, ibid. 1950:
86-7).%

The transition from an autonomous to a regulatory conception of the law
can also be seen in the Bible. Isaac’s blessing of Jacob instead of Esau was
valid, even though it was obtained with deceit (Gen. 27: 18-40}: Jacob
disguised himself as his brother and made his half-blind father believe he was

% Cf. Zimmermann (1990: 118-19), for the same point concerning the sponsio (surcryship):
once tittal requirements have been relaxed (because there is no magic in them) “intricace

problems of interpretation could arise® (conceming the unitas gctus—the requirement of the
sponsio to follow immediately the celebration of the respective stiprdatio).
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Esau. Because of his father’s mistake, he received the blessing though he was
tiot the first-born. The case is revealing because Esau “wept birterly”: “Bless
me, too, my father”, bur there was no “unpicking” of the blessing, no “going
back” to the raw substantive question, because there was no substantive
question to go back to: “your brother came full of deceir and took your
blessing” (Gen.: 35). The blessing was a (quasi-) physical thing, something
Jacob had taken from Isaac though the former was not, under the law, entitled
to it. The deception, having succeeded, could nor affect the fact that Isaac did
not have a blessing for Esau other than “by thy sword shalt thou live, and
shalt serve thy brother” (Gen. 27: 40): if someone takes the prawn cocktail I
am about to eat, I cannot eat it or give it to you, since I do nor have it any
more; Jacob took the blessing and Isaac could not go back and “invalidate™ it,
any more than 1 could “go back™ and “invalidate” someone’s eating my prawn
cockrail and then eat it up myself.

David Daube has pointed out that “four at least of the tales of Jacob culmi-
nate in the appeal by the subtler disputant to those rigid, formalistic principles
which can so often be found govemning the legal ot religious transactions of
ancient peoples” (1944). However, he ends this picce with “a word of warning”™:

no greater mistake can be made than to argue that, since the narrative here reviewed
invariably leads up to the triumph of the party abusing certain formalistic principles
of law, the characters described, and even the authors of the descriptions, must have
been primitive men who did not see the flaws in their system. The exact opposite is
true (Daube, 1944: 75).

According to Daube, “the proper question for us to pose is not, ‘why did they
not see that there might be an alternative to that strict, pedantic kind of law? .
. . but “why did they apply, in some branches of the law at least, those strict,
formalistic principles although they were fully aware of the possibility of
unjust results?’” (ibid. at 75). In Chapter 6 we shall see that failure to answer
the second of Daube’s questions would prevent us from fully understanding
Roman law. We shall also see that an answer to the first question will consti-
tute a significant step towards answering the second. But Daube does not offer
reasons for his reluctance to ask the first question. If we think of the villain’s
getting hold of the magic lamp in the story of Aladdin, we see that the law
cannot be offered as an “alternative” to the rules governing the obedience of
genies. Indeed, this might provide a clue as to the correct answer of the second
question: maybe they did not sce an alternative because that was simply the
way the world was. “Unjust results” were simply a sad consequences of the
way in which the world was ordercd. What Daube considers to be obvious
(that the problem of verba and voluntas as it appears in the law of contracts
was “an alternative” to the rigid rules governing Isaac’s blessing) was not
necessarily obvious to the writer of Exodus.%.

3% Indeed, it is interesting to notice thar Daube's arguments to show that the writer and
contemporaty readers of Jacob’s story noticed the “flaws™ in their system, that they were “wide
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Be that as it may, notice the huge difference between this understanding of the
law and Jesus’s “new law”. What was important was not the ritual fulfilment of
the rules. The ruler of the Synagogue was indignant with Jesus for healing a
possessed woman on the Sabbath: “there are six working days: come and be
cured in one of them, and not on the Sabbath” (Luke 13: 14). This ritualistic
way of understanding the law is scomed by Jesus: “here is this woman, a
daughter of Abraham, who has been bound by Satan for eighteen long years:
was it not right from her to be loosed from her bounds on the Sabbath?” (Luke
13: 16).

Jesus could be understood here as arguing that the substantive reason
behind the law regarding the Sabbath was not affected by his healing of the
woman. Since the law had to be seen as “universalisation of substantive
reason”, the law correctly understood was not an obstacle for his healing of
the woman. But the ruler could have answered “if she has waited eighteen
years, can’t she wait one more day?: the law ought to be followed™, implying
that the law was not to be seen as universalisation of anything, but as “simply
what we do”. But he didn’t: he was “covered with confusion while the mass of
the people were delighted ac all the wonderful things [Jesus] was doing” (Luke
13: 17).%

One could think from this that Jesus’s law was not law at all, that his wasa
particularist ethics. But he clearly did not see his message in this way: “do not
suppose that | have come to abolish the law and the prophets; I did not come to
abolish, but to complete. Truly I tell you, so long as heaven and earth endure,
not a lecter, not a dot, will disappear from the law until all that must happen
has happened” (Matt. 5: 17,18). Jesus’s new law was regulatory law; an alter-
native translation of Matthew 5:18 in The New English Bible makes this point
clearer: “Truly I tell you: so long as heaven and earth endure, not a letter, not a
dot, will disappear from the law before all that it stands for is achieved™
temphasis added). So the message was precisely that the law was not a ritual-
istic-formalistic-magical set of rules that had to be fulfilled in detail
(autonomous law), but something with a point, something that stood for
something else (regulatory law). Later Jesus was to come back to this point:

Alas for you, scribes and Pharisees, hypocrites! You pay tithes of mine and dill and
cumin; but you have overlooked the weightier demands of the law—justice, mercy
and good faith. & is these that you should have practised, without neglecting the
others (Matt. 23: 23).

awake to the problem of verba and volmtas and similar difficultics™ do not support his claim.
“The fact that these incidents “were taken note of and handed down” is, gace Daube, not "suffi-
cient proof of this™, The fact that we all know that Cinderella’s spell was broken at midnight
{though it would have been nice, wonldn't it, had it continued until the ball was over?) cannot be
taken as proof that we all recognise the “flaws” in (that) system, for there is no system to begin
with: Cinderella’s world was one in which spells would last only tll midnight, and that was it
Similarly, maybe the readers of Jacob's stary saw in it simply a commentary on how useful it was
to master the basic rules of the world.

37 Jesus was constantly accused of not keeping the Sabbath: ¢f. John 7: 22-23; 9: 16, etc.
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Commenting on this passage, Harold Berman has said “what the whole
passage says is first, that the heart of the law is “justice and mercy and good
faith”, and second, that the lesser marters, the technicalities, the raxes, che
“mint and anise and cumin® are also important, although they should be
subordinated to the main purpose” (1993: 391).

In an autonomous instirution the “mint and anise and cumin™ is all that
marrers, insofar as you are pardcipating in the activity the institution sets up
(or, in autonomous institutions there is no distinction between the “mint and
anise and cumin” and the “weightier matters™). But a regulatory institution is
characterised by the face that “justice and mercy and good faith” must be
practised. This means that the “technicalities” do matter, but they are nort (as
in autonomous law) aff thar marter. Legal disagreement is explained by the
fact thar these two dimensions of regulatory law should be weighed up
somehow: it is a disagreement abour the correct way to balance them.

Jesus and the Pharisees would probably agree thar they had to follow God’s
will. The difference was thar the Pharisees believed that God’s will was (as far
as they could know it) the law. Hence, the law had to be followed blindly. To
follow God’s will was to follow God’s law, because the law was the wilk:
hence if you want to follow God’s will, just follow the law; you need not ask
what the law is really about, because it was given by God—he must know. But
Jesus changed this: when the lawyer asked for a clear-cut definition (who is
my neighbour?), he gor a story and after that only the answer “go and do as he
did” (Luke 10: 37).3% Now to follow God’s will {nor only—or necessarily—the
law in the formalistic-rirualistic view) was importanc: the (formalistically
conceived) law was not enough. To the man who had followed the law since
he was a boy, Jesus said: “one thing you lack; go, sell everything you have,
and give to the poor, and you will have treasure in heaven. Then come and
follow me” (Mark 10: 21).

Remember one of the characteristics of games, according to Huizinga:

inside the play-ground an absolute and peculiar order reigns. Here we come across
another, very positive feature of play: it creates order, is order. Into an imperfect
world and into the confusion of life it brings a tempotary, a limited perfection. Play
demands order absolute and supremne. The least deviation from it “spoils the game”,
robs it from its character, and makes it worthless {1970 29).

38 Perer Winch has rightly emphasised that che parable of the Good Samaritan was offered as
an explanation of what the law was. Jesus’s first answer to the lawyer's question was : “what is
written: on the law?”, and after the lawyer's answer, he said: “thou have answered right. This do,
and thou shalt live”. It was only when the lawyer, “willing to justify hiroself® asked Jesus abouc
the interpretation of the law that “Jesus, answering, said, A certain man went down from
Jerusalem to Jericho . . .» {Luke 10:26-30. Cf. Winch, 1987: 155f). Winch, furthermore, calls our
attention to the fact that Jesus’s answer to the lawyer's question was not linked to the latter’s
sharing a belief in God: *[the parable] did not appeal to the conceprion {of God as law-giver]: it
challenges it. Or at least it commented on the conception in a way which presupposed chat the
moral modality to which the Sararitan responded would have a force for the parable’s hearers
independently of their commitment to any particular theological belief” (Winch, 1987: 160}
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In this view, a religion (if understood as an autonomeous institution) is not at
all far from a game, particulatly if we have in mind that in Huizinga’s terms to
play a game can be extremely “serious™. Hence Huizinga’s analysis of religion
as a form of play. The same could be said of (ancient) Roman law: the least
deviation from the wording of the stipulatio (for example, if the promissor
answered the ritual question not with the word “spondeo”, but with any orther
word, however similar or even identical in meaning) made the whole thing
worthless. In classical Roman law {(and even before) however, the raising of
the ius honorarium and the actiones bone fidei changed this: it was no longer
true that “the least deviation from it makes it worthless”. Now some form of
“justice, mercy and good faith” had to be done, withour neglecting to pay
“rithes of mint and dill and cumin™; how these two things were served at the
same time became debatable; hence the pardes now had space for offering
different views about what the law required, regardless of the words and the
rituals used.

The distinction between two models of institution thar has been put
forward in this chapter is by no means new, though the labels 1 am using
might be. Probably the clearest formulation of it, along with a realisation of
its consequences for law and legal reasoning can be found in Max Weber’s
Economy and Society. For Weber, the formality of law meant that cases are
decided on the basis of their “unambiguous general characteristics”. Legal
formalism, however, can be of different kinds, according to the narure of the
general characteristics that are raken into account. On the one hand, they can
be understood as “sense-data”, like “the urrerance of certain words, the execu-
tion of a signature, or the performance of a certain symbolic act with a fixed
meaning”. This is, for Weber, “the most rigorous type of legal formalism™. It
corresponds, if my argument is correct, to the formalism of ancient Roman
law, and it is to be explained by the fact that for Romans the law was not seen
as, in Pufendorf's words, “atising from imposition”. The law, for example,
makes the utrerance of certain words (e.g. a matching word in the case of the
Roman stipulatio: if the promissee asked, “do you promise?” the promissor
had to answer “I promise™) crucial to the celebration of a contract, so that if
those words are not uttered there is no contract. This form of formalism,
according to Weber, “exhausts itself in casuistry”, because there is nothing
beyond the acrual fulfilment of the ritual requiremenc that is important for the
existence of the contract. It exhausts itself in casuistry, I would argue, because
no principle can control or defeat the application of the rule in the same way
in which no principle of, say, “favour the most aggressive team” can control
or defear the application of the offside rule, regardiess of the level of institu-
tional support the rules of football could offer to a principle like the one
mentioned.

Those “general characteristics”, on the other hand, can be produced
through “the logical analysis of meaning” so that “definitely fixed legal
concepts in the form of highly abstract rules are formulated and applied”.
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This formalism views legal requirements (e.g. consent in the case of contracts)
not simply taken as given, but as the product of logical rationality, because the
law is indeed scen as “arising from imposition”: there must be a point to the
requirements of law, and thar point is disclosed through “the logical analysis
of meaning”, leading to the formulation and application of “highly abstract
rules”. The reason why consent is important for a contract to be valid is no
longer seen as inscrurable or irrelevant, hence if the promissor simply said “I
do” rather than “I promise” it might well be acceptable. Thus, this second
form of formalism “diminishes the significance of extrinsic elements and thus
softens the rigidity of concrete formalism”.

Interestingly enough, though Weber believed that this formalism of the
“Jogical radonality” varicty softens the rigidity of the first type of formalism,
he also claimed that with it

the contrast to “substantive rationality” is sharpened, because (substantive ratio-
nality) means thar the decision of legal problems is influenced by norms different
from those obrained through logical generalization of abstract interpretations of
meaning.

In a system of snbstantive rationality, cases are solved according to, among
others, “cthical imperarives, utilitarian and other expediential rules and polit-
ical maxims”. The formalism of the “logical rationality” variety is not
substantive in this sense, because here logical rationality fulfils a “specifically
systematic task”, which is “the collecton and rationalization by logical means
of all the several rules recognized as legally valid into an internally consistent
complex” (all quorations from Weber in this and the three previous
paragraphs are from 1967: 61-2).% )

Many of the themes to be developed in this book are present in Weber’s
remarks: law is formal, but this formality does not have to display the ripidity
and formalism common in ancient legal systems. And yet the fact that law is
not that formal does not imply that it dissolves into substantdve reasoning.
How the law can be formal-bur-not-rigidly-formal and ac the same time
substantive-but-not-thoroughly-substantive is one of the major problems this
book seeks to address.

For a completely different example, consider Hegel’s criticism of mathemat-
ical knowledge (as discussed by Cohen, 1996). According to him, a mathemat-
ical explanation or proof is external to the subject, in so far as

[t}he necessity does not arise from the nature of the theorem: it is imposed; and the
injunction to draw just these lines, an infinite number of others being equally possible,
is blindly acquiesced in, without our knowing anything further, except that, as we
fondly believe, this will serve our purpose in producing the proof (Hegel, 1971: 102).

39 panl Amselek has also noticed that games are not analogous to law in important respects for
reasons similar to those developed above. The difference, according te him, is that while in games
“existence precedes essence™ in law (and other instirutions) essence precedes existence. Cf.
(Amselek, 1988: 211). His remarks in this regard are, I believe, fully compatible with the argument
offered in this chapter.



60 On Law and Legal Reasoning

Qua result che theorem is, no doubr, one that is seen to be true. But this eventuality
has nothing to do with its content, bur only with its relation to the knowing subject.
The process of mathematical proof does not belong to the object; it is a function
that takes place outside the matter at hand (ibid. 100~1, emphasis added).

Hegel’s point, 1 believe, could be expressed as saying that the truth of a
theorem is to be found in the definitions and rules of mathematics, not in “the
object”—whatever that means. To understand a theorem is to be able to
reproduce its demonstration: “if anyone came to know by measuring many
right-angled triangles that their sides are related in the way everybody knows,
we should regard knowledge so obtained as unsadsfactory” (Hegel, 1571
100). But—though the result is, “no doubt” seen to be true—the knowing
subject cannot see the necessity of the proof: “the proof takes a direction that
begins anywhere we like, without our knowing as yet whart relation this begin-
ning has to the result to be brought out” (ibid. 102; emphasis added).

In other words, an institution like mathematics allows us to have absolute
certainty with regard to mathematical knowledge, but this knowledge is in a
way defective, because the process of proof is not internally related to the
subject matter: we have to follow the process of proof in the hope thar it will
lead us to the demonstrarion we are seeking. The stages of that process are
strictly derermined by the (mathematical) rules, and the result is true in accor-
dance to these rules.

The same happens, I would say, in any autonomous instituton. Precisely
because all thar matters is the solution-according-to-the-institution, the
process of finding it is external to the subject-macter. The justification of what
(autonomous) law requires in these particular cases is not related in any way
to the point at issue, but to the rules in question. As in mathematics according
to Hegel, this understanding of law allows us to have absolute certainty about
what it requires, but this absolute certainy has its price-

A SHORT PREVIEW

«\What is law?” This is the central question of legal theory. “What is the law
concerning this concrete case?” is the sort of question at which legal reasoning
is addressed. After having shown that there is something abouc the parure of
law as a social pracrice that makes the second question specially important,
the chapters to come deal with the relation berween these two questions. The
chesis to be defended is that a theory of law implies a theory of legal
reasoning; that is to say, that the second question is {at least partially)
answered once the first question is answered. If this is correct, then we will be
able to “read” a theory of legal reasoning into a theory of law and, recipro-
cally, to “read” a theoty of law into a theoretical descripton of legal
reasoning. The second central claim is that legal reasoning is formal (in the
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sense that it excludes substantive considerations) and yet substantive (in the
sense that jt cannot exclude all substantive considerations).

Chapters 2, 3 and 4 examine several traditional jurisprudential discussions
in an aempt to demonstrate that a correct description of legal reasoning
cannot show it to be completely formal (or exclusionary). This argument 18
used against the sources thesis (Chapter 2) to clear the way for an explanadon
of what makes legal reasoning theoretically interesting (Chapter 3). The
argument presented in Chapter 3 is then used ro rescue whar I take to be the
best reading of Lon L Fuller’s original argument, both from Hart and contem-
porary Hartians and from Fuller himself (Chapter 4). Chapter § gives a fresh
look to the issuc of defeasibility in law and morality, trying to ascerrain what
are the “circumstances” of defeasibility, i.e. when and why does it make sense
to say that a rule is defeasible.

Chapter 6 tries to offer an example of the argument so far by showing that
we cannot really understand the law unless we understand legal reasoning.
The example will be that of Roman law, and the claim will be thar we cannot
know what the correct solution was for a concrete case under Roman law just
by learning abour the Roman rules. Chapter 7 explores the way in which the
argument concerning legal reasoning, as developed thus far, has consequences
for a cheory of law. Then four attempts to develop a theory of legal reasoning
out of a theory of law that is, broadly speaking, positivistic, are shown to be
defective. This is taken to be evidence of what is called a “tension” berween
legal reasoning and legal theory. Chapter 7 thus brings to completion the
argument for the first thesis. Chapter 8 tries to solve the tension between a
theory of law and legal reasoning diagnosed in Chapter 7 and compleres the
argument for the second thesis.





