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. CHAPTER |
THE OVERRIDING OBJECTIVE
~+ -+ INTRODUCTION

The Civil Procedure Rules 1998 (SI1'1998/3132) (CPR), which came into effect 1.1
on April 26, 1999, were designed to transform English civil procedure. The CPR ¢ v
largely implemented the recommendations made by Lord Woolf M.R. in his _ q crrige
reports on Access to Justice, which proposed measures for remedying the ogrsecrvE
shortcomings of the old system.' Three provisions in particular were intended to i RS
mark the change: CPR 1.1(1), which set out an overriding objective, CPR 1.1(2) racegsirc o
which elaborated meaning of the overriding objective, CPR 1.4(1) which
imposed a duty on the court to “further the overriding objective by actively
managing cases”. These provisions give expression to the idea that only by
adequate management of cases can the court deliver a satisfactory dispute
resolution service. The present chapter examines the background and the theory
behind the overriding objective and its far reaching implications for the court’s
approach to the conduct of litigation. The practical implications of the overriding
objective for case management are dealt with in Chapter 10.
Originally, CPR 1.1(1) declared: “These Rules are a new procedural code with 1.2
the overriding objective of enabling the court to deal with cases justly.” This Owerrio«xs
wording has been amended and the CPR 1.1(1) now states that “These Rules are ©8ee<m«€ (9c
a new procedural code with the overriding objective of enabling the court to deal ™Ma%& T -
with cases justly and at proportionate cost.” The first version has come to be Pede wiw <ass
- SOSTLYy
known as Mark I overriding objective and the new version as Mark Il overriding .., 7 .
objective.? Mark II overriding objective was introduced by the Rules Committee + ar
following the recommendations of the Sir Rupert Jackson Report on Civil propoenionars
Litigation Costs.? - | =3
CPR 1.1(2) elaborates that ‘dealing with cases justly and at a proportionate 1.3
cost includes; so far as is practicable, the factors listed from CPR 1.1(2)(a)

onwards. In the Jackson Final Report, Sir Rupert Jackson considered that

' Lord Woolf, Access to Justice: Woolf Interim Report to the Lord Chancellor on the Civil Justice
System in England and Wales (1995) (hereinafter “Woolf Interim Report™); Access to Justice: Woolf
Final Report to the Lord Chancellor on the Civil Justice System in England and Wales (1996)
(hereinafter “Woolf Final Report”). Some of Lord Woolf's views before he undertook his inquiry
appear in the 1994 Bentham Club Presidential Address, entitled “Access to Justice”, CLP 341..

*To use the language of Lord Dyson M.R., ‘The Application of the Ameqdments to the .Cnyil
Procedure Rules; 18th Lecture in the Implementation Programme’ (speech delivered at the District
Judges’ Annual Seminar, Judicial College, March 22, 2013). '

2 Sir Rupert Jackson, Review of Civil Litigation Costs: Preliminary Report (2009) (heremafter
“Jackson Preliminary Report”); Sir Rupert Jackson, Review of Civil Litigation Costs: Final Report

(2010) (hereinafter “Jackson Final Report”).



MBuL A A% 1T

DUy PUTE
: 1.4
=4 T

SE’,«“LLALN.:

1.5
COXXK
AT _OANN)
s P0OT oAl
PR KNS 1
LZ IR VDO

2 Tuge OVERRIDING OBJECTIVE

proportionality is an ‘overriding principle’ 1n ci\iinl l_i}igg}iog.f O.ther commenta-
tors describe proportionality as ‘one of the most important principles underlying
the new approach to civil procedure’.> There is also a new (?PR 1.1(2)(f), which
establishes that dealing with cases justly and at a proportionate cost includes
‘enforcing compliance with rules, practice directions and orders.” Although the
arcument may be made that the amendments to CPR 1.1(1) are superfluous
because the Mark I overriding objective already required the courts to deal with
cases justly and at proportionate cost, the better view is that the addition of the
above mentioned words now underline the court’s duty to manage cases in ways
that are proportionate to the circumstances of the particular case and to the
resources of the judicial system as a whole. As Lord Dyson M.R. has said, the
new “framework is intended to ensure that all litigants have fair access to the
courts and a fair opportunity to proceed to judgment.”® If one litigant uses a

e e —— - ——— s

disproportionate amount of court resources it impacts on others who are waiting
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to_use the court system to vindicate their rights. Proportionality then, in_the
as a decision-
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context of the law of procedure, is a systemic concept as well

- —————
— e

making parameter in specific cases. |

The amended CPR 1.1 emphasises the centrality of dealing with cases at
proportionate cost and that the courts will place greater weight than previously on
enforcing compliance.” CPR 1.4(1) states that the “court must further the over-
riding objective by actively managing cases”. Together these provisions give
expression to the idea that only by adequate and proportionate management of

cases can the court deliver a satisfactory dispute resolution service. Obvious

B ——— —— %y T o ———

though this idea is, it has far reaching consequences in practice.

THE CIVIL COURT PROVIDES A PUBLIC SERVICE OF ENFORCING
| CIVIL RIGHTS . = . ..

The function of the civil courf—delivering a public service for the
enforcement of rights

The overriding objective can be properly understood only-in the context of the
particular function that the court fulfils in a system governed by the rule of law.
The adjudication of civil disputes tends to be seen nowadays as merely a dispute
resolution process. Since disputes predominantly concern private rights, it 18
thought that the process of resolving them is essentially a private matter of no
major public interest. This explains why it is so fashionable to regard ADR as an

4 Q; 2 1 : '
Sir Rupert Jackson, Review of Civil Litigation Costs: Preliminary Report (2009) (hereinafter

“]aCkSOI'l l ]Elinﬁnaly Remn”). Sir Ru n Jacks i o | . F. n
A : i "al Repa
(2010) (hereinafter “Jackson Final Rep[()fn”) [2.4§).n Review of Civil Litigation Cosis: I'l “

>2013 WB 3.11.10.
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G Lomefmylzzfeméﬁgnﬂwpm ;:;l:ncan’ on of the Amendments to the Civil Procedure Rules: 18th JLecdilcmial
e i : e ’ 1
College, March 22, 2013, (speech delivered at the District Judges’ Annual Seminat u
7 ‘ o ' o =
Lord Dyson M.R., “The Application of the Amendments to the Civil Procedure Rules: 18th Lecture

in the Implementation Programme’ : e ’ . dicial
College, March 22, 201 3). (speech delivered at thg Dlsmct Judges .Anr'me.ll Sf:rmnaf, Ju
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adequate and cheaper substitute for court adjudication and why courts all over the
world are so insistent that litigants avail themselves of ADR. Yet, to regard court
adjudication as simply one of many forms of private dispute resolution is to
debase its constitutional function in a system governed by the rule of law.® A
pedestrian injured by a speeding car does not go to court asking the judge:
“Please resolve my dispute with the speeding driver”. Rather, the pedestrian
demands his due under law. Expressions such as a court of justice, administering
justice, or going to court to seek justice, refer to the court’s role of protecting
rights. Court adjudication is the process which provides citizens with remedies
for wrongs that they have suffered. Without remedies there are no rights and
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without enforceable rights there is no, rule of law.
“A third subordinate right of every Englishman,” Blackstone wrote, “is that of 1.6
applying to the courts of justice for redress of injuries. Since the law is in , ;-2 0F Acwss
England supreme arbiter of every man’s life, liberty, and property, courts of v cavarc
justice must at all times be open to the subject, ‘and the law be duly administered 2<sistacoe
therein.”® The right to court assistance for the protection of rights is therefore an ‘
essential component of any system ruled by law. It finds expression in the f’:ﬁ;“fﬁ:":
Supreme Court Rules 2009 (SCR 2009), rule 2(2) which states that the “over-
riding objective of these Rules is to secure that the Court is accessible, fair and
efficient”. Accessibility is a pre-condition to court assistance; in the absence of
access to court an aggrieved person cannot obtain redress for wrong. No one
thinks of an appeal to the Supreme Court or of the criminal trial as merely a
dispute resolution process. Nor should one regard any other court adjudication of
civil claims as merely a dispute resolution mechanism. The civil process is just
as much a law enforcement process as is its criminal counterpart.

Law enforcement, whether civil or criminal, transcends the interests of the 1.7
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immediate parties. In -a society governed by the rule of law, we all have an PuRU< Ty

S ———— —

interest in rights being respected and in wrongs being remedied. The surest way ;io cavo
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of undermining good social order is to allow infringements of rights 0 g0 &~mReimran
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without redress. Where there is no redress for wrongs there is no value to rights

“. e - . v
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and no reason_to behave according to the law. It is precisely because the A DGR CATIONS

. . - . . . 3 " ; = . ‘
upholding of rights is in the interest of the community as a whole that binding =~ - , . . .
adjudication is a monopoly of the state and is not left to private enterprise. Law .- 7.5 soare

enforcement is essentially a public service, delivered by a_public_authority, with \
the objective of redressing wrongs. The civil courts underwrite the rights that Pugeic
e | -}E_/L I &

® Professor Dame Hazel Genn, The Hamlyn Lectures 2008, Judging Civil Justice (Cambridge
University Press 2009) 20-24: 134. |

® William Blackstone, Commentaries on the Laws of England (edited by W. Morrison, 200 l.), p.105
(Vol.1, p.141). The dijrect aim _of the civil process, Bentham thought, was to obtain rectitude of
decision, by which he meant the correct application of the law to the true facts. Collected works of
Jeremy Bentham (Bowring édi‘ti(.)‘li—idﬁ?ré'-lécﬁ). Principles of Judicial Procedure, Vol.Il. See also W
Twining, Theories of Evidence: Bentham & Wigmore (1985). “[Tlhe primary duty of the courts”,
Lord Denning M.R. observed, “is to ascertain the truth by the best evidence available”: Harmony
Shipping Co SA v Davies [1979] 3 All ER 177 at 181. Another Master of the Rolls, Lord Donaldson,
stressed that “litigation is not a war or even a game. It is designed to do real justice between opposing

e ——— —

parties ... ”: Davies v Eli Lilly & Co [1981] I All ER 428 at 431.




4 Tue OVERRIDING OBJECTIVE

persons possess under its jurisdiction by providing a service for the enforcement
or rights.

= A public service requires management | REL

1.8 Judges tend to consider that their role is predominantly to deliver judgments

that are well founded in fact and in law, and that all else 1s secondary. While it

HERO oM is undoubtedly true that the court’s role as an underwriter of our rights is to
Ploctces A0 Jelijver correct judgments, this does not fully describe the court’s function as law
CEFFxTvE enforcers. The rule of law idea demands the court to uphold our rights by
& race2€3  providing practical and effective remedies for wrongs. Once we focus on the
‘ need to deliver effective remedies for wrongs the time factor comes into view. A
ToZ ooy (= remedy for a wrong has to be administered when it can sl.ill do some good.
Compensation for personal injuries that comes after 15 years is hardly adequate,

T -
even if it reflects the correct application of the law to the true facts, because the
claimant will have been denied adequate income support and possibly treatment
LrREERan for a substantial portion of his life. Even when the dispute is over property rights,
ToasfaienT 9 '

the passage of time tends to erode their usefulness and value by the sheer
uncertainty of litigation; the longer the enforcement process the greater the
uncertainty and the less valuable rights become. | -

1.9 It follows that if the court is to provide effective remedies for wrongs it has to

NI TRl T T A g W gp———TT &

OFT QAT &

Tirmine < deliver judgments within a reasonable time, because timing is as crucial to
2nes OF Ao righting wrongs as it is to the provision of medical care. Effective treatment does
P not only have to be appropriate but must also be delivered at a time when it can

[ ATAENST ' do some good. Timing is not an independent aspect of treatment but an integral
papisisT BIREE part of it. Put differently, it makes no sense to speak of treatment as appropriate
unless it was delivered at the appropriate time. We must similarly accept that time

1s an integral imperative of civil Justice, as is indicated by the aphorism ‘justice
delayed is justice denied’.

Justice management calls for balancing competing needs
1.10 We may take as our base line that citizens are entitled to correct court
S EE BAK adjudication within a reasonable time. This does not mean, however, that citizens
~osr LimasTamany  are entitled to claim the best possible court adjudication system regardless of how

much it costs. A legitimate clai ' does not
~Batamxe Wy = 28 laim that the state should protect our rights )

entail an entitlement to the be j cardless of
- £ PETING s 10 the best possible law enforcement system regardless ¢

roS GOk (42003 ) expense. One is no more entitled to the best possible system of justice than one

Is 1o the best possible health, education, or transport services. Since public
resources are limited we can only demand such civil rights enforcement as can
== oF 7= 5750y reasonably be afforded by the taxpayer. At the same time, it would be unjustified
(5 00net) to extract from those who seek court assistance a disproportionate price as a
condition to redress of wrong. It follows therefore that justice, like any other

public good, has resource or cost limitations. A judgment for the recovery of debt

that costs more than the amount recovered could not provide an adequate remedy

tf).the. creditor. And it would be likewise unsatisfactory if the financial risk of

litigation were disproportionate 1o the hoped-for recovery. Justice, like any other

pEbIE SCTVICE, must be provided at a reasonable and ﬁr-o‘;r)b-;ti.(-)'nate cost 10
taxpayers and litigants alike, R _

— %Q(;AJ(!; LT i
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We may conclude that an adequate system of adjudication of civil disputes 1.11 |
must meet three basic requirements, all of which are as integral as each other to THREE D&y o

W —————

T S——— . o .

the enforcement of civil rights. It must deliver judgments that are well grounded Oj """;""'E
.‘ . ST DR . R ' . “’*~o—-~--~—....,._...‘_,.--.._..,. -.» S .,:~_ — e AC.\/
in law and in fact. It must do so within a reasonable time. And it must deliver this _

with the use of proportionate public and litigant resources. This may sound a tall ~ €osc

. e

order but it represents no more than what we expect every other public service
to deliver: a reasonable level of service at a reasonable cost. )
The need to deliver well founded judgments within a reasonable time and 1.12 \—
within available resources creates obvious tensions between different imper- TerScn
atives. Delivering speedy and high quality judgments would require more =¢ === 79
: CeoalETP6
resources than are affordable. As a result compromises must be made by the Tree npasve)
legislature or by the court. It may be decided to adopt less resource-intensive #2zsurés
processes or perhaps to take longer reaching a resolution. While there may be Béter<= Ao
several options open one thing is clear: court adjudication involves inevitable ‘?Wsﬂ

———— - - - - '

compromises arising from the need to balance competing imperatives or desired A vagercens

W ————

goals. Stri_kip__gw_s.uch balance is the peculiar business of management.
The need for managing competing demands is not peculiar to court adjudica- 1.13
tion but is a constant in any public service. For no organisation can provide
satisfactory (or even unsatisfactory) service to the public without effective XE ey
management. A public service can achieve satisfactory results only if it has a o> , nc
coherent and robust strategy for balancing desired outcomes against time and ;. in,  acs sl
resource constraints. This 1s now common place in all public services. It i1s il
impossible to imagine, for instance, the National Health Service or the education ®¢ta<s oF
service being operated without proper management. Although some may still - ")&seso
believe that justice can be delivered by the judiciary without a well developed ,_f:‘}mg i
managerial input, in reality there is no such thing as a management free service; .= ;\_ﬂ&a

there are only well managed services and poorly managed services and many cowjvai~yy
shades in between.

AlL RoRLC
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Pre-CPR management deficit 4

Although it is common to say that the Woolf reforms and the ensuing CPR  1.14
transferred the control of litigation from the parties to the court this is somewhat tecx o
inaccurate. The court has always had control over its proceedings. The court had WH&>&S5

—

§ ek SR o - . . : e Suzndns
the jurisdiction to grant or withhold an extension of time, to grant or withhold __

G | WEs v
permission ‘of an amendment, to cure a procedural defect or refuse to do so, or
to make any order it saw fit. The problem was not lack of control but lack of
willingness to exercise it in an adequate manner. :

The main defect of the old system, Lord Woolf found, was that it allowed 1.15

litigants to use as many of the court’s resources as they desired. It tolerated zfzfm LiE
litigant failure to comply with: the rules, especially those concerning time lim- ) ?m::\f;
its. It encouraged procedural complexity that required practitioners t0 master ... ..., s,
an ever-growing volume of case law. It tolerated wasteful satellite litigation on _ x4 comerates
matters of procedure rather than substance. Not least, it created considerable vy Rusg

scope for running up high and unpredictable litigation costs without neces- ~ @O

ol . | ConaPLEX\TY
sarily contributing to the quality of outcomes. Clearly, these defects could be _ ¢ /o
altributed to poor management of the litigation service. - . Li TG AT

-~ H<CH and

TosNT s
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THE OVERRIDING OBJECTIVE: INTEGRATING JUSTICE AND
L MANAGEMENT - by )

Balancing three imperatives |

The CPR seek to reverse these tendencies by a number of means. As already
noted, the court must now actively manage cases at a proportionate cost and is
given an objective and the powers to achieve it. The court, not the parties,
dictates the pace and intensity of the litigation process. The overriding objective

- ———— A —— Ld - ———— g
W, W T ——- e i —a -

was defined and elaborated in order to guide the court in exercising both its new
case management powers and its traditional discretion in matters of procedure.
The thinking behind the CPR has been set out by Brooke L.J. in Thomson v
O’Connor'®: - L

“The Civil Procedure Rules. with their tough rules in relation to requiring compliance
with court orders, were introduced to extinguish the lax practices which existed before
those rules were introduced whereby parties’ solicitors often regarded directions given
by the court as so much waste paper, extended time unilaterally without approaching the
court, reached agreements allowing each other plenty. of time without approaching the
court, and made it virually impossible for courts to organise their lists effectively.”

The objective of the civil legal process remains of course the same: enabling
the court to decide disputes on their merits and determine the litigants’ rights and

Jusnces erman s enforce them. It remains the case that the court must strive to establish the true

BT 8 OoT THs

facts and correctly apply the law to them, thereby giving effect to substantive

WLE Loy rights. This is sometimes referred to as doing substantive justice, or justice on the
“THREE merits. But the CPR now recognise that substantive justice is not the sole aim of
+,~peramveS  the civil process. Substantive justice, it makes clear, must be delivered by means
CRTECL of proportionate use of resources (public and litigant alike) and within reasonable
AP o OF lime. To fully appreciate the nature of the CPR system and its Qractical implica-
LA To TIWE tions 1t 1s essential to realise that it is driven by three imperatii;es: that judgments
Faccy  follow from the correct application of the law to the true facts; that judgments are

_ A e Tgre_gs_h_tzclhy mgans of proportionate resoﬁ'r'ées; and that j udg;ﬂénts_iér;ciéiivered in
Qesouacsy  areasonable ime, The overriding objective makes plain that all three imperatives

L REawmpGLE QS_CFQ.QQ!-SQ.‘BPPECES of the civil liti’gat'ggr_n_'u'fs_li'é;.'sw)“fs._thpm'. “If_gc':eks o ensure
it that considerations of resource and of time receive aﬁﬁfdﬁrfate attention through-

out the.adjudication process. The pre-CPR approach to justice is no longer
appropriale to the modern legal system. Lord Dyson M.R. has explained the
Mark II refiects the change in conception of what it is to achieve justice'":

f‘[lg_t 1S easy to see wl}y, not least given the long herifage we have of striving to secure
ths:g:cl?nat‘:izc‘;leigf n et:lalch case and.the intuitive understanding that doing justice 1S
pounded by the failurm: eakmems»."}l§taken assumptions took hold. This was cOm-
10 MAHaEE b € o make explicit in the overriding objective that it includes a duty

g€ cases so that no more than proportionate costs are incurred and so as 10

9 Thomson v O’Connor [2005] EW o SO
*! Lord Dyson MR, ‘The[A ]‘ i <A G 153, [17).
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enforce compliance. By making these features explicit the Rule Committee has clarified
the meaning of the overriding objective.”

Given the pivotal role of the overriding objective in the interpretation of the 1.18
CPR, in the exercise of judicial discretion, and in judicial use of case manage- Rot& ©fF tie
ment powers, it is important to outline at the outset its principal components and % ** évote
their role in the general scheme of litigation. It should be stressed that since the °-><At Discimo
court must seek to give effect to the overriding objective when it interprets the )y 2 CAS” AR
CPR or exercises any power given to it by the Rules (or indeed under the  Powozies

common law), it will be kept in view throughout the book.
One of the components of the overriding objective is procedural fairness.'? 1.19
The requirements of fair process are deeply rooted in English law. Entitlements Precaaxas
such as the right to an impartial tribunal, the right to be informed of the ¥atarEs>:
opponent’s case and to an opportunity to be heard or, indeed, the elementary right - T~fagrnss7y
of access to court, have for centuries found expression in the case law and in the - -”@b“:nmc:’;
rules of procedure, including of course the CPR. The common law safeguards of _";_ :? -
procedural fairness are now overlaid with the right to a fair trial established by ASead
Art.6 of the European Convention on Human Rights (ECHR). Discussion of the - f<c=ss 7o
right to a fair trial at common law, under the CPR and in accordance with the iy
ECHR, is to be found in Chapter 2. AR SRS,
Novel though the CPR approach is it cannot be fully understood without some 1.20
reference to the previous law, if only because the CPR regime represents an
attempt to remedy the defects of the old system. As in other contexts of statutory
Interpretation, we need. to have a conception of the mischief that the CPR are
intended to cure before we can fully comprehend their implications. Accordingly,
1t is necessary to devote part of this chapter to the problems that gave rise to the

need for the new arrangements.

“Enabling the court to deal with cases Justly”—a three-dimensional
concept of justice 2 4 |

The CPR articulate general principles that must guide the interpretation of the 1.21
rules and their application and in this sense take precedence over individual rules. G¥~te N
Individual rules, Lord Woolf explained, offer detailed directions for the steps to gf;jfi_s -
be taken in the course of litigation, but their success in achieving a sensible and 7« zaeas tane~
Just resolution “depends upon the spirit in which they are carried out” and on the ©F RU=T And
“understanding of ‘the fundamental purpose of the rules and of the underlying &= .
system of procedure™.'® The predecessors of the CPR, the Rules of the Supreme e
Court (RSC) and the County Court Rules (CCR), relied for their interpretation on ~ fREEOSFLE
general common law and equity principles, which were not specifically articu- 9’:‘;” :‘;"z‘”‘a‘”
lated for delivering an adjudication service. By contrast, the CPR bring with them
their own interpretive machinery in the shape of the overriding objective. The

overriding objective expresses the legislature’s commitment to dehvermor a_

— W T —

e Dealing with cases justly includes “ensuring that the parties are on an equal footing” (CPR

1.1(2)(a)), and ensuring that a case is dealt with “fairly” (CPR.1.1(2)(d)).
> Woolf Final Report, 274.
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litication service which is just, timely and with proportionate use of resources.'*
’ﬁg same is true of the Supreme Court Rules 2009, which states that the “Count
must interpret and apply these Rules with a view to securing that the Court is
accessible, fair and efficient and that unnecessary disputes over procedural
matters are discouraged” (SCR 2009, 2(3)). Efficiency and the avoidance of
waste of court resources are placed on the same level as faimess and

accessibility. |
1.22 CPR 1.1 states that the overriding objective is to enable the court “to deal with
CP% A A (X)) cases justly”. Doing justice is the goal of all adjudication systems, even of those
VEAL W (TH that do not live up to it. The notion of doing justice in this context is capable of
Ceazs Sustey  a variety of interpretations, but the drafter of the CPR took good care to be more
2 ~ specific. CPR 1 makes it clear that the court must not only determine disputes in
MosnAza s Alaocordance with the true facts and the law but must also do so by the use of
(FE Brserdiied ) proportionate court and litigant resources and within a reasonable time. In the
present context, dealing with cases justly is therefore a multi dimensional

concept. Lord Dyson M.R. spelt this out in a lecture’”:

“The revisions to the overriding objective and to rule 3.9, and particularly the fact that
rule 3.9 now expressly refers back to the revised overriding objective, are intended to
make clear that the relationship between justice and procedure has changed. It has
changed not by transforming rules and rule compliance into trip wires. Nor has it
changed it by turning the rules and rule compliance into the mistress rather than the
handmaid of justice. If that were the case then we would have, quite impermissibly.
rendered compliance an end in itself and one superior to doing justice in any case. It has
changed because doing justice is not something distinct from, and superior to, the
overriding objective. Doing justice in each set of proceedings is to ensure that proceed-
ings are dealt with justly and at proportionate cost. Justice in the individual case is nOW

only achievable through the proper application of the CPR consistently with the
ovemriding objective.”

1.23 It is a matter of regret that some judges think that dealing with. cases justly
IRE Ovz2io~G  means no more than reaching a correct decision on the merits. They seem (O

fa“f"g > ‘°_ !)eli.eve .that the overriding objective gives precedence to doing substantive
N ** justice, In the sense of returning a judgment which is founded on the correct
application of the law to the true facts. This narrow understanding of the judicial
JOOT ToNT Quty flies in the face of the express legislative intention, because the clause
Sowsvesis immediately following CPR 1.1(1) expressly states that “[d]ealing with a case
Srees justly ipcludes, SO far as practicable” a number of specific aims, such as
SRS Armms 5:2% (z/r:r(r)il:i?;egu;te)j:cf J 3201?::2;:31 timely resolution. The instrument'fll“natu;tlz' :f
ol i i _ | ”ear by the wording of CPR 1.1(1): “enabll 8
€ court to deal with cases justly”. The enabling aspect is central. The function

!

~Toskeunsece  Of the overriding objective is to guide the court in managing litigation. This is
US% ow WE2oUBA SPC.ll 9“‘ b)’ CPR 1.4(1), which states that the “court must further the overriding
- Tirly objective by actively managing cases”,

R=5S¥eonoo

'> Lord Dyson M.R., “The Applicati
in the Implementation Progrcl:rlt)llrllsauon of the Amendments to the Civil Procedure Rules: 18th Lecture

College, March 22, 2013), 26 Peeoh delivered at the District Judges’ Annual Seminar Judicial

A 0 1 EEn



THE OVERRIDING OBIJECTIVE: INTEGRATING JUSTICE AND MANAGEMENT 9

It is the court’s responsibility to control and guide the course of litigation with 1.24
a view to deciding the case on its merits by means of proportionate use of court Ts T+<

and party. resources and in a timely manner. What is involved in carrying out this ZSs@xs.@x Ty

task is spelt out in CPR 1.1(2): P | ’_ OF THE Coulr
' | — (O Coar 1L A

uwnOs IHE (o

“(2),2 Dealing with a case justly includes, so far as is practicable— o
- | | 3 of LiINGahomn

(a) ensuring that the parties are on an equal footing;
(b) saving expense; | | | Cor 4.4 (z)
(c) dealing with the case in ways which are proportionate—

(1) to the amount of money involved; = - . | Poinn S
_ (11) to the importan.ce of the case; . . | (éom,s)
(1i1) to the complexity of the issues; and- ' - K

(iv) to the financial position of each party; .
S0 Fan As

(d) ensuring that it is dealt with expeditiously and fairly; and s Ppacniibie

(e) allotting to it an appropriate share of the court’s resources, while taking into
account the need to allot resources to other cases.”

The court 1s required to achieve the case management goals set out in CPR
1.1(2), it should be noted, only in so far as it is practicable, making it clear that
the overriding objective 1s a tool designed. to obtain practical results.

Although there is some overlap between the practical aims of the overriding 1.25
objective, such as ensuring that cases are dealt with expeditiously and that Som& akacas
litigants are treated on an equal footing, and basic requirements of a fair trial, one “7# TR TRiAL
should not lose sight of important differences. First, the right to a fair trial, ~— =°T
whether at common law or under Art.6 of the European Convention on Human TA"‘:T““?‘ MIELNT
Rights, is much wider, and includes such rights as the right to be heard, the right m‘;‘; ?'i‘f >
to an impartial tribunal and the right to open trial. Second, the entitlements Trss y N;N_’
bundled under the concept of fair trial are not instrumental but are ends in
themselves, not means to achieving some other ends.'® The goals of efficient and
expeditious resolution do not impose precise duties on the court or confer well-
defined rights on litigants. The aim of using proportionate resources cannot be
translated into a rule that assigns a pre-determined amount of judicial time to the

.
L I R W ——— T ———— ——— ———. - - ——— -

resolution of every dispute. Such imperatives call for practical measures to be

4 “J—.A

. — IR TN T - — . . . — - e e

adapted to the specific circumstances of the case, having regard to _the resources
available to the a-dm.in_i.s__t_'_ra,t_i,gpmq_f“_‘cjyi1_ justice. What might be reasonable expedi-
tion and reasonable allocation of resources in a complex case might be regarded
as unacceptable delay and excessive use of resources in a simpler straightforward
dispute. Likewise, the ascertainment of truth necessitates the adoption .of prac-
tical fact-dependent means. Truth is an end that can only be obtained by means
which are adapted to the particular circumstances of the dispute..
CPR 1.1(2)(b) to .(e) list considerations of efficiency: saving expense, pro- 1.26
portionality in.the use of resources, expedition and proper distribution of court PR A (2?
resources. However, the meaning of item (a) is less obvious. It might be argued <& a3

that the aim of ensuring that the parties are on an equal footing looks beyond *F By

- Summérs “Evaluating.énd' Improving Legal Processes—A Plea for "Process Values’ " (1”974) 60
Comnell L. Rev. 1; Mashaw. **Administrative Due Process: The Quest for a Dignitary Theory” (1981)
61 Boston L.R. 885. | - ZENE R
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10 Tue OVERRIDING OBIECTIVE |

matters of practical efficiency and invokes general principles of procedural
fairmess. However, such an interpretation would make the .clause redundant
because fundamental standards of fairness have always been part of English
procedure and are now reinforced by Art.6 of the European Convention on
Human Rights. It would, therefore, be more in keeping with the ideas behind the
overriding objective to interpret CPR 1.1(2)(a) to require fairness in the exercise
of judicial case management powers. '

On this view, ensuring that the parties are treated on an equal footing would
mean, for instance, that the court must not give directions that impose on one
party an unwarranted procedural disadvantage compared with another party. This
does not mean that the court must mechanically ensure that each party is treated
equally. If one party is allowed to call only one expert witness, CPR 1.1(2)(a)
does not necessarily dictate that the other party must not be allowed more than
one expert.'” Equality in this context is case sensitive and depends on the
circumstances of the particular case. i W 3 o, o8 o

This may be illustrated by reference to CPR 1.1(2)(c)(iv), which requires the
court to deal with cases in ways that are proportionate “to the financial position
of each party”. Under the interpretation advocated here it would be wrong to give
case management directions that disadvantage litigants of limited means. Where
one party is much better financed than his opponent the court may make orders
designed to rectify this imbalance, such as allowing the party represented by a
sole practitioner more time to carry out necessary work, or requiring the larger
firm to prepare bundles of documents needed for court hearings.'® Similarly, the
court may order that a large corporation, which has an interest in obtaining a
ruling of general importance to its business, to bear its own costs even if it
succeeds on appeal.'” Although the court may make costs :orders to redress
resource imbalance, it may not prevent a party from employing a QC simply
because the opponent cannot do the same.2° A party is entitled to be represented
by lawyers of his choice, though he may not necessarily recover the cost.

The overriding objective establishes a framework for decision-making which
aims to deliver decisions in accordance with the true facts and the applicable law
by the use of proportionate court and litigant resources and with reasonable
Cxpedition. It turns the temporal and resource dimensions of justice into working
principles of case management. It cannot be overemphasised that dealing with
cases justly does not only mean, as it did in the past, reaching a result which 1s
correct as a matter of fact and of law. Dealing with cases justly integrates the
tmperatives of merits, of resource limitations and of time, each of which forms
part of the whole. e TR ST

Laws L.J. brought out this point when he wrote, extra judicially, that the CPR

involve a conceptual shift in the idea of justice, so that economy and proportion-

W ——— - -

'*? Kirkman v Euro Exide Co ‘
. p (CMP Ban
' Maliez v Lewis (2000) 16 Const LJ 65 ((g:; -

' Lloyd Jones v T-Mobile (UK) Lid
* Maltez v Lewis (2000) | L

d) [2007) EWCA Civ 66; [2007) C.P. Rep. 19-

CA Civ 1162, [2 i .. A o8 SRR
6 Const LJ 65 (Ch). 28] & gk A
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it is not merely aspiration; it is law.”2' Buxton L.J. gave expression to this idea

when he said that' CPR “1.1(1) says that the overriding objective is to enable the

court to deal with cases justly; but then in 1.1(2) it explains that just dealing with

a case includes not only matters such as the parties being on an equal footing but

also, much more directly, management questions such as saving expense, dealing ﬁeg&w
with the case in a proportionate way and ensuring that it is dealt with expedi- —.. ¢ a0
tiously. In making a decision under the overriding objective the court has to gz gacy
balance all those considerations that-are set out under that heading without giving

one of them undue weight.”?* The connection between justice and efficiency was

brought out by Rix L.J., albeit in a different context, when he said that in the eyes

of the fair-minded and informed observer “there is not only convenience but also

justice to be found in the efficient conduct of complex civil claims”.?

Since the court is required to actively manage cases, it is only natural that the 1.31 |
overriding objective should be primarily addressed to the court. However, it is ooy e
also addressed to the parties, who have a duty to assist the court to further the ,opesssp 70 Ta¢
overriding objective by co-operating with each other and with the court (CPR /ouar a~d 7as
1.3, CPR 1.4(2)). The duty to co-operate has improved the relationship between vaeanss.
adversaries and the conduct of litigation, as emerges from surveys concerning the (PvTy 7o 4ss

implementation and success of the CPR and associated reforms.** . THE aRT A TS
. - (R RMRTE wATH

SACH ©THET )

THE THREE CENTRAL COMPONENTS OF THE OVERRIDING
OBJECTIVE: TRUTH, PROPORTIONALITY AND EXPEDITION

The imperative of ascertaining the truth | .

The overriding objective of CPR 1.1 does not expressly mention the determi- 1.32
nation of truth. This is not surprising because, as a footnote to the third draft of V&7zr~i cancs
CPR 1.1 stated, “seeking the truth is so obviously part of the court’s role that it ©F TrRes7s
does not need to be stated expressly in the Rules”. As we saw earlier, providing '&:?:::;é
.remedies for wrongs is the peculiar constitutional functic?n of court adjuc.iication CovaTh Rous
in a s.yst_em govemed b.y the rulfe of ]a.w. Therefore,.the ngpt to court assistance, E GG CRTIO ]
to adjudication upon disputed rights, is not something derivable from the CPR,
a mere subordinate legislation. The function of the CPR is quite different: to
provide the practical framework for court adjudication. |

Interestingly, while the overriding objective of the CPR implicitly assumes the 1.33
constitutional position, the overriding objective of the Criminal Procedure Rules CRismac Procsi
2005 (SI 2005/384) expressly states it in CPR 1.1(2): “dealing with a crimina] ¥4V 9“ubee

. a oi % " L ”i: (s . y» OISR RAS
case justly includes—(a) acquitting the innocent and convicting the guilty”. S

. CXPRAINSLY IMels
Another implicit assumption of CPR 1.1 that is brought into the open by the ki
- ACRDIUTING T
LPRIOKRAT paiD
2! Preface to the Civil Court Service 1st edn (Jordans, 1999). See also Adoko v Jemal, The Times, July iw.cf»c =
8, 1999 (CA), where Laws L.J said that the “proper and proportionate use of court resources IS NOW g 5%
to be considered part of substantive justice itself”. . Kloerizg
** Holmes v SGB Services Plc [2001] EWCA Civ 354, [38]. THE R\GHTY of
= JSC BTA Bank v Ablyazov [2012) EWCA Civ 1551, [65]. ThHe DT Cacd

* This research is now available by request to the Civil Procedure Rules Secretariat at the Minigtry
of Justice: http://general.queries@justice.gsi.gov.uk. See “Emerging Findings: An Early E.valuatlon
of the Civil Justice Reforms” (March 2001) and “Further Findings—A Continuing Evaluation of the
Civil Justice Reforms” (August 2002) (requested December 12, 2011). |
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Criminal Procedure Rules, r.1.1(2)(c), 18 that the cr?minal overriding objective
includes “recognising the rights of a defendaqt, particularly those under Article
6 of the European Convention on Human Rights”. It w.ould take a foolhardy
advocate to argue that the absence of similar references m.CP.R.l.l supports a
negative inference about the applicability of these matters in civil proceedings.
The court is under a constitutional duty to decide cases according to the law

and the facts. But the court is not infallible and no system can guarantee the

e .
MO r2TA-TSC facual correctness of each and every judgment. Furthermore, we do not have a
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meta-test for judging the conformity of individual judgments to the truth; if we
4ad independent means of ascertaining the truth, we would be using them rather
than the present procedures. All that is available for the determination of right
and wrong is the existing procedural system. Public confidence in court decisions
depends on whether the court follows procedures capable of delivering well
founded judgments at proportionate costs and with reasonable expedition. The
law’s commitment to correct outcomes is demonstrable in most areas of proce-
dure. It shapes the right to fair trial and underpins English law’s processes of
giving parties access to all relevant evidence. Further, the preference for deciding
cases on their merits constitutes an important consideration in the exercise of

judicial discretion in virtually all matters of procedure. However, public con-

fidence in the civil process can be undermined by excessive complexity of
process, disproportionate cost and undue delay in obtaining judgment. This 1s

why the overriding objective brings to the fore the resource and time dimensions
of justice. |

The imperative of proportionality
The notion of ‘proportionality’ in the CPR is not easy to define, not least
because of its recent appearance in the English system. Proportionality 1s a

Proparniwaac. Ty Civilian principle. It is developed as an independent concept in German law. Its

L
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origin is in administrative law where it is used as a criterion for assessing the use
of authority by state organs, such as the police; so as to determine whether their
use of power was excessive or unnecessary in relation to the particular intended
objective.”® In England, the doctrine of proportionality in administrative law,
derived from the German conception, applies in all cases where the Human
Rights Act 1998 is triggered. In Campbell v M.G.N. Ltd (No.2)*® Lord Hoffmann
considered that there were two conceptions of proportionality: one is in the CPR
and the other features in the law concerning ECHR rights. The use made of the
concept of proportionality necessarily varies according to the context. .
When it considers proportionality, the court must first identify the determi-
nants, or factors, or objectives, which need to be taken into considerations and
then assign a value, weight, or a priority order to each of them.?” The initial tasK

of identification was carried out by the rule maker itself, CPR 1.1(2) list the
relevant determinants: . -

Ry TRE Lz6isiason

(W] Cz)

25
J. Schwarze, European Administrasive

la .
6 Campbell v M.G.N. Lid (No.2) [2005] Ulz;{(lie gllsed S dat i ontioens

27 : T AT |
P. Craig, EU Administrative Law 2nd edn (Oxford University Press, 2012) 591.
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“(2) Dealing with a case justly and at proportionate cost includes, so far as is
practicable—

(a) ensunng that the parties are on an equal footing;
(b) saving expense;
(c) dealing with the case in ways which are proportionate—
(i) to the amount of money involved;
(ii) to the importance of the case;
(ii1) to the complexity of the issues; and
(iv) to the financial position of each party;

(d) ensuring that it is dealt with expeditiously and fairly;
(e) allotting to 1t an appropriate share of the court’s resources, while taking into

account the need to allot resources to other cases; and -
(f) - enforcing compliance with rules, practice directions and orders.”

When assessing, for instance, whether to order electronic disclosure and, if so,
how extensive it should be, the court must consider proportionally by reference
to the above factors, and in doing so it must consider which of the factors carries
greater weight | In the cnrcumslances

S ——————— — —

takmg a particular procedura_] step ']‘UStlfy the cost of taking it: CPR 1.4(2)(h).28 %mce

A particular case management course that may otherwise seem suitable and %E7wee®
necessary may on reflection be considered disproportionate if the benefits to be “E~ERTS a0
gained from it are outweighed by excessive cost, and complexity, and by the &=575 ©OF
amount of court resources that it would consume. Besides case management ¢sdxac st=p
decisions, proportionality figures also in decisions concerning the application of

ECHR rights. Although the context is different, the intellectual exercise involved

In assessing proportionality is essentially the same: judging desired objective by

reference to externalities. In case management decisions, the externalities will

B

include cost, time and use of resources In relation to human nghts the external-

-———— - —— - —————

ities may include the extent to which protecting a particular right may have
harmful side effects with respect to other rights or the public interest.

The primary objective of the civil process is the enforcement of rights, which  1.38
In turn requires the court to determine the true facts and correctly apply the law
to them. The exercise is best known as doing justice on the merits. Case
management decisions must therefore strive to reach correct decisions on the
merits within the constraints of resources and time; it must do so, in other words,
by the use of proportionate process. Practical constraints of time and resources
are bound to impinge on the litigation process and could influence the outcome.
The question therefore arises whether litigants are entitled to insist that the
taxpayer should provide the best possible adjudicative process, regardless of how
much it costs. There clearly is no such entitlement. Important though adjudica-
tion of civil disputes is, Parliament is no more bound to give the court an open-
ended budget than it is to provide unlimited funds for hospitals, or any other
public service. All that litigants are entitled to expect is a reasonable allocation
of resources needed to achieve reasonable protection and enforcement of their

N S W, Sy —

2013 WB 1.4.10. The editors of the White Book consider'th'at this may be regarded as an ‘aspect’
of proportionality in the CPR context. o . .
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rights.?® Determining what is a reasonable allocation of resources for the admini-
stration of justice involves many and varied public pollcy decisions, which only

the legislature can make.™
The overriding objective brings into the open the need for articulating resource

allocation decisions. It brings to the fore the importance of adapting the litigation

i apeer o= Process to the needs of the individual case. The court has extensive powers to

A Pnceatrtasete €nsure that the process employed is proportionate to a,case’s needs.>® CPR

o THS weses o= 1.1(2)(e) instructs the court to allot to any given case an appropriate share of its
Fux ToOinbase resources, bearing in mind the need to reserve resources for other cases. A just

Cose REarwse i distribution of court resources between all those who require court assistance, it

200 THE AMETD
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must be stressed, is dictated by considerations of fairness. For it would be unjust

W i e -

— o — —————

———— L~

for the court to allow one litigant to take so much of its_time that it is unable to .

- —— g T i A

- . —— ——

help others waiting for court attention. The idea is by no means new.>?
" When making case management decisions, the court must have regard to the
need to provide assistance to all and therefore consider the consequences that
individual decisions on matters of procedure may have on its ability to satisfy the
public need. This may be referred to as the systemic conception of procedural
proportionality. Extra-judicially, Lord Dyson M.R. has explained that the refer-
ence to proportionality in the Mark II overriding objective takes account of this |

public need>>:

4

“This may mean that in some cases parties will have to be denied the opportunity to
adduce cerntain evidence if they have failed to exchange in accordance with case
management directions. Doing so may be justified in order to ensure that they do not
expend more than proportionate costs on their own litigation. Equally, this might be
justified in order to ensure that all other court-users have fair access.”

The notion of the systemic conception of procedural proportionality 1S not new.

Lord Woolf stated in the pre-CPR case of Beechley Property Ltd v Edgar, looking
forward to the CPR system?*: ) - i

* R.M. Dworkin, A Matter of Principle (1985) p.92. For a purely economic approach to the problem
see: R.A. Posner, “An Economic Approach to Legal Procedure and Judicial Administration” (1973)
i.loumal of Legal S{udies 399, and R.A. Posner, Economic Analysis of the Law (8th edn, 2011).
A number of questions of policy are connected with the resource dimension of justice. The first 15
Whether the cost should be bome by the state (namely, the taxpayer) or the litigants who use the
system. This policy question is influenced by considerations that are beyond the scope of this work.
such as whether public services are more effectively or justly provided by charging the user of by
gay Ing for them through taxes. Low litigation costs would tend to encourage litigation. The more
JHigation t.herg 15, the more the taxpayer will have to maintain the system. But if resources are nol
;;'.Cms,e’.d In line with the volume of litigation, the more litigation there is, the longer delays Will be-
] (;tglgeholngauon costs also may have a bearing on equality of arms between litigants. Court fees mu 5
[1997) l,')_n %feg;%%om restrict access to justice: R v Lord Chancellor Ex p. Witham [1998] QBT
31 : S : o
fo;l-t}::nl;:f) fgp’}’{‘gploguof‘ahf)' Is stressed in a number of rules. See for example: CPR 30.3 (cntend
also discussion -3 (right of Inspection of a disclosed document), CPR 31.7 (duty of search). Se¢
2 1 ord Bevin lj::t Casebmanagerqent in Ch.10. | B ; :
y i ;:a . ;'ogldcbcaslto , 1970 and quoted by Lord Woolf in Woolf Interim Report Secuod

f’ Lord Dyson M.R., ‘The Application of the
in the Implementation Prog :

Sollege, March 22, 2013). .
Beechley Property Lid v Edgar. The Times, July 18, 1996. -
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“It is no use the party coming forward and saying, “The evidence will help our case”.
You have to consider the position not only from the plaintiff’s point of view, but also
from the point of view of the defendant, and with a view to doing justice between other
litigants as well.”

Even before the Mark II overriding objective, the resource dimension was 1.41
meant to play a significant role in the courts’ approach to litigant-induced delay,
as Lord Woolf M.R. explained in Arbuthnot Latham Bank Ltd v Trafalgar
Holdings Ltd**: y . T

“In Birkett v James the consequence to other litigants and to the courts of inordinate
delay was not a consideration which was in issue. From now on it is going to be a
consideration of increasing significance. Litigants and their legal advisers must recog-
nise that any delay which occurs from now on will be assessed not only from the point
of view of the prejudice caused to the particular litigants whose case it is, but also in
relation to the effect it can have on other litigants who are wishing to have their cases
heard and the prejudice which 1s caused to the due administration of justice. The
existing rules do contain the limits which are designed to achieve the disposal of
litigation within a reasonable time scale. Those rules should be observed.”

Lord Woolf C.J. returned to this matter in Jones v University of Warwick?®:

“A judge’s responsibility today in the course of properly managing litigation requires
him, when exercising his discretion in accordance with the overriding objective con-
tained in CPR Part 1, to consider the effect of his decision upon litigation generally. An
example of the wider approach is that the judges are required to ensure that a case only
uses its appropriate share of the resources of the court (CPR Part 1.1(2)(e)). Proactive
management of civil proceedings, which is at the heart of the CPR, 1s not_only
concerned with an individual piece of litigation which_is before the Court, it is also.

~— — . — -

concerned with litigation as a whole.”

Unfortunately, the time and resource dimensions of the overriding objective 1.42
were often neglected in practice. The impression was sometimes given tbat 7&;“;‘;}
considerations of economy of time and resource were incompatible with doing o, — .00
justice in the sense of reaching decisions based on the substantive merits of the woz,ez NE6ECTEL
case. The Mark II CPR 1.1 came into existence in order to remove the miscon- #»> FavoXt O;_
ception that where justice on the merits conflicted with proportionality the former ‘jj‘? ":‘_ ;w ‘
prevails. The Master of the Rolls emphasised how the addition of the words “and )
at proportionate cost’ to the Mark II CPR 1.1(1) were intended to resolve any

apparent conflict®”:

“Dealing with cases justly does not simply mean ensuring that a decision is reached on

B e L R —

-

the merigs. It is a mistake to assume that it does. Equally, it is a mistaken assumption,

g P — A BB PO N et W W WS - S S,

which some haye made, that the overriding objective of dealing with cases justly does

B o L

not require_the court to manage cases so that no more than proportionate costs are
expended. It requires the court to do precisely that; and so far as practicable to achieve

R A e L R e . —— - ——— N S

)

** Arbuthnot Latham Bank Ltd v Trafalgar Holdings Lid [1998] 2 All ER 181 at 191, [1998] | WLR
1426 at 1436. See also Spooner v Webb, The Times, April 25, 1997, CA. For discussion of the Birketr
Case see paras 1.63 ff and 10.28 ff.

*¢ Jones v University of Warwick [2003] EWCA Civ 151, [2003] 1 WLR 954 [25].

>” Lord Dyson M.R., ‘The Application of the Amendments to the Civil Procedure Rules: 18th Lecture
in the Implementation Programme’ (speech delivered at the District Judges’ Annual Seminar, Judicial

College, March 22, 2013).
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the effective and consistent enforcement of compliance with rules, PDs and coun
orders.”

1.43 One of the reasons for the failure to appreciate the implications of the

(233 0xnwmnony  Overriding objective as originally expressed was that considerations of resources
D= T A~2  and time were not viewed as part of doing justice, but as external to it. This view
=08y W& egts on the fallacy that the court can reach a correct conclusion on the merits (i.e.
OUT yewsd &% he correct application of the law to the true facts) free of the practical constraints
. Peas oFf Pox6  of time and resources. This is a myth. Resources are by their nature limited,
SES e however ample they may otherwise be. Similarly, the court cannot take an infinite
time to reach a conclusion. A court that invests disproportionate time and effor

in the case before it will simply run out of resources for dealing with other cases

waiting for their turn and therefore leave some litigants without adequate remedy.

-

—— — -

A court that allocates judicial time according to the difficulty of the case is likely
to reach correct and timely outcomes in a larger proportion of disputes than a
court that allows litigants to take a disproportionate amount of its time.
1.44 Unfortunately, we still come across expressions that suggest a dichotomy
frocsoon: »  between procedure and justice, as if justice can be process free, or even process

— A~ —

. —— ———— N . —

Parr oF wsnes neutral. In one case Lord Phillips SCP said that “procedural rules should be the
s~o TS &€ servant not the master of the rule of law” .8 It is of course true that the function
SF Lo, of the court is to maintain the law. However, as has already been explained, for
the rule of law to command public confidence and compliance, court adjudication
must be delivered in a timely manner and at proportionate cost. Procedure is not
just a servant of the rule of law, it is as much a part of the rule of law as are the
principles that contracts should be enforced, and that wrongs should be remedied.
For contracts to be enforced and wrongs remedied, there needs to be a procedure
capable of delivering enforcement and remedy when they are required and at

proportionate cost. In short, the overriding objective must be implemented.

1.45 Lord Woolf M.R. explained in one of the early CPR cases that*:

“In considering whether a result is just, the courts are not confined to considering the

relative positions of the parties. They have to take into account the effect of what has

happened on the adminisiration of justice generally. That involves taking into account

:)hce effect_o[n] the court’s ability to hear other cases if such defaults are allowed 10
Cur. . --~~'--\~~—--—....._._.-......~.u.._..-....... - '

1.46 The point was somewhat differently articulated by Lord Phillips M.R.:

I An abuse of process is of concern not merely to the parties but to the court. It is nO
ogger o e o court simply to provide a level playing field and to referee
whatever game the parties choose to play upon it. The court is concerned to ensurc that

—- —. i —

Jl}-dl @!‘_(’_.Q_Ollrlr_csgu_[ggs“alg“gpprmlgb,_‘agd proportionately used in accordance
with the requirements of justice.”* ind proportionately used 1n S2———

Lorq Phillips M-R-.Went on to explain that it “would be an abuse of process 0
continue to commit the resources of the English court, including substantial
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judge and possibly jury time, to an action where so little is now seen to be at
stake”.*! “The mere fact that a claim is small”, Lewison L.J. explained, “should
not automatically result in the court refusing to hear it at all. If I am entitled to
recover a debt of £50 I should, in principle, have access to justice to enable me
to recover it if my debtor does not pay. It would be an affront to justice if my
claim were simply struck out. The real question, to my mind, is whether in any
particular case there is a proportionate procedure by which the merits of a claim
can be investigated. In my judgment it is only if there is no proportionate
procedure by which a claim can be adjudicated that it would be right to strike it
out as an abuse of process”.** Cenfral to the concept of justice underlying the
CPR, the overriding objective, is the provision of processes which are propor-

— . ——

iy, T gy, W— R —

tionate to the likely value of the outcome. How far the court may take proportion-
ality is illustrated by the Court of Appeal decision in R (M) v Croydon London
Borough Council®® where Lord Neuberger M.R. indicated that the court may
refuse to make a determination of costs in costs only proceedings on the ground
that such an exercise would be disproportionate.** ‘

A further aspect of proportionality 1s concerned with cost to the parties. Legal
services are expensive. The more complex and protracted the litigation process
is, the greater the demand on the parties’ resources. Party control over costs is
limited because of the need to respond to the opponent’s strategy. A claimant
may, for instance, consider that his case can be decided on a summary judgment
application, but the defendant may insist on taking the dispute to trial. A
defendant may be satisfied with limited disclosure, but the claimant may 1nsist on
more extensive disclosure. If the intensity of the process is left unchecked, a rich

party would be able to exhaust his.poorer adversary by continually intensifying

i ——— -

-

the process, such as by liberal use of interim applications or of expert testimony.
Accordingly,.one of the functions of proportionality is to ensure that the civil

- -
- o — — -

e — - ——— A — —— - - - —— et ——

process is not used as a means of oppressing poorer or otherwise vulnerable
'gppanentg Thus, courts must have regard to the availability of both court and
party resources and ensure that the case is managed in a way that is proportionate
to both. As Lord Bingham stressed, “the judge must always bear in mind that
justice requires not only that the right answer be given but also that it be achieved

by a trial process which.is fair to all parties”.*®

The imperative of timely resolution _ ~

Delay may have two types of adverse effects on court adjudication: it may
induce error and it may create prejudice. The first is concerned with the effect
that the passage of time may have on the court’s ability to determine the truth.
Over time memories fade, witnesses become unavailable, documents may be
lost. Deterioration of evidence may undermine the court’s ability to determine

- - L - ——
B —— - e ——

" Jameel v Dow Jones & Co Inc [2005) EWCA Civ 75, [2005] QB 946, [70].

** Sullivan v Bristol Film Studios Lid [2012] EWCA Civ 570, [29].

“R(M)v Croydon London Borough Council [2012] EWCA Civ 595.

* Costs only proceedings are taken where parties have compromised their dispute and agreed the
incidence of costs, but cannot agree their amount: CPR 44. 12A. See Ch.27, Costs.

** O'Brien v Chief Constable of South Wales Police [2005] UKHL 26, [2005] 2 All ER 931, [6].
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Desnroranes oF  the facts,* Claimants and defendants alike can be adversely affected by error-
€. 00es Lot T ino delay.*? Prejudice-inducing delay has different, though equally harmful,

,ﬁh;?m“ - consequences. Delay may undermine the effectiveness of the judicial remedy by
eroding the ability of the court to redress Wrongs. A judgment may come too late

Petay may to be of practical use to the successful litigant, or may have taken so long to
obtain that its benefit has been diminished. A judgment holding that the claimant
was wrongly excluded from the electoral roll would be of little use if it were
OF iz Reacgy given after the elections had taken place. A person who has suffered serious
A0 Osyuiby 4 IDjuries could hardly be said to have received just redress if he had to endure
Jawus of Tx¢ Mmany years of privation before obtaining compensation.*® The uncertainty pro-
PonTt duced by lengthy proceedings may itself undermine rights, because a point may
be reached when the length of the period of uncertainty will have effectively
destroyed the value of the right in question.*® The longer the period during which

rights are uncertain, the more their practical value is diminished. -
1.49 Where prejudice-inducing delay has occurred, a judgment may be unjust
Susnne c Dxargpbecause it comes too late to put things right even though it may have correctly
‘s Sustice found the facts and applied the law. It is this idea that is conveyed by the
DD aphorism “justice delayed is justice denied”, which draws attention to the
(evews j5 or temporal dimension of justice. Whether delay results in error or in reducing the
' conagetey  effectiveness of the remedy the result is a denial of justice because the court is

- ————— ~m.~\"“.1 - A

Tosn € Tecs  unable to redress the wrong or enforce the right in question. Timing is as

e A2 T#S  important in dispensing justice as it is Tﬁﬁ?fdvision of medical treatment,
ol / where timely delivery may be just as crucial as the appropriate medical proce-
dure. The imperative of timely judgments is therefore as integral-a component of

C——— - — -

Justice as is the imperative of delivering judgments that are correct in law and 10

ROs{liamwe. THE
TEFFEUes &S

-

e T s Il - ———
\ . ‘

fact. "

Vm:xow;?gz«l.so | The a(.iverse consequences Of prejudicefinducing delay' are v.aried.. Where a
. »cy long period of procedural inactivity on the part of one party to a dispute has
(=tay:  induced the other party to act on the assumption that the proceedings would go

- Xt A0 no further, it could be unfair to restart the proceedings. Protracted litigation may

£ - . e : ~
x(ETy adversely affect the well-being of litigants by causing stress and anxiety. Long
Tot@Rass 4 delays tend to increase the cost of litigation. If a substantial period of time is
CRST OF allowed to elapse between procedural stages, lawyers must spend time to refresh

LiTiGoanoa .
. Rtossh oF their knowledge of the case, doubtless at a cost to their clients, and the same g0€S

PH4E~DRY for the judges who manage the case. In addition, delay has a tendency to generate

e I i diS.agT eements and costly procedural hearings. Failure to-comply with the
peam~cs  lligation timetable often calls for repeated court hearings and therefore Causes

- ACtAaA ooTHz % See Birke - s .
Prssond i TRAT,, S°t Birkert v James [1978) AC 297, [1977] 2 All ER 801, discussed at para.l.63 ff.

7 N .
(re U0 a?:]fzf;:?nnslf l:;‘r: n;:aar:é:ularly vulnerable in this respect because they may not know of the thCﬂml
WORD b0 FATARS The R may be unaware of the need to keep evidence or build up a case.

h f g of the Comnmittee on Personal Injury Litigation (1968), Cmnd 3691, drew attention 10

ineufcl%n:,gg M ,? ] pegsongl Injuries who have to wait a long time for compensation. It resuI(d!

held that u,e",«c l,',o n of the interim payment procedure under RSC Ord.29, .| 1-12. The ECtHR has

pennds ollowing .Peno.ds of delay amounted to violations of ECHR, Art.6: four years delay in

Pl i’ mJuxf'y case: Qumcho v fortugal (1984) 7 EH.R.R. 223, ECtHR; four years for lhc‘

for a clai 1ofn ot acosts dispute: Robins v UK (1997) 26 E.H.R R. 527, ECtHR; and almost nine years

% If the dr:fe,?;a‘:,‘:f-a" dismissal: Darnell v UK (1993) 18 EH.R.R. 205, ECtHR.

use, the longer he SR [ clax.m denying his right to build on land for which there is no other
| W 15 STpam o o ik e mioes likely it is that the land would lose its value.



THE THREE CENTRAL CoOMPONENTS OF THE OVERRIDING OBIECTIVE 19

unnecessary waste of court resources, thereby making it more difficult for the
court to provide others with timely dispute resolution services. .

Although the deleterious effects of delay were not unknown before the CPR, 1.51
the courts were unable to translate the imperative of expedition into practical Cas&
measures for speeding up the resolution of disputes. The overriding objective, Gosany SoE o
backed by a variety of case management powers, seeks to do just that. It requires Zocesase
the court to ensure that cases.are dealt with expeditiously (CPR 1.1(2)(d)). The ¢€xPgomo
court is entrusted with the task of actively managing cases in order to further the
overriding objective by, amongst other measures controlling the progress of the
case (CPR 1.4(2)(g)). By including the need for expedition amongst the goals of
the overriding objective, the CPR has made the need for timely resolution a
major consideration in case management and in the exercise of judicial discretion

generally.

The right to adjudication within a reasonable time under ECHR, Art.6

The imperative of expeditious resolution dictated by the overriding objective 1.52
converges with the right to adjudication within a reasonable time, arising from Rew7 7
ECHR, Art.6. It is therefore convenient to deal with this aspect of Art.6 here, 7> ™"
rather than in Chapter 3, where the right to fair trial is discussed. ECHR, Art.6 gzasanece
provides that “[i]n the determination of their rights and obligations . . . everyone Trm<
is entitled to a . . . hearing within a reasonable time . . . ”. The right to adjudica- (mqm.»os»r
tion within a reasonable time is independent of prejudice, so that a violation of @& The Basterc
the right may be found even if a party has suffered no material hardship as a =~ ©F PR=3ve/ce
result of the delay and even though it has not undermined the possibility of
holding a fair trial.>° A | | |

The concept of “reasonable time” is flexible and context-dependent. “Expedi- 1.53

. L —

IR ST ANt I L S W W -

tion” is a relative term incapable of exact definition or measurement.’' Fur- Ths Gomczor 9F
thermore, the need for expedition is only one of several factors to be considered 'ZEW i
under Art.6, as well as under the overriding objective. For example, the court is g:::;;;:;
also duty bound to ensure that litigants have adequate time for preparation, which i

may dictate considerable waiting times before trial. Similarly, respect for equality ¢ Resuraway o
of arms may require the court to wait until a litigant is in a position to obtain the '%< PA<Tcxar
evidence he needs in order to respond to the case against him. The European A
Court of Human Rights (ECtHR) has recognised that the reasonableness of delay

must be assessed by reference to circumstances of the particular case.”* Factors

~ComMPLEXITY
OF TrHe CONE

*COMD\_)(,T oF
?‘l&‘u.es
- Couer! S
| o | ' ILESOURCES
>0 Eckle v Germany (1982) 5 E.H.R.R. 1 at [66], ECtHR; Dyer (Procurator Fiscal, Linlithgow) v
Watson [2002] UKPC D1, [2002] 4 All ER 1, [2002] 3 WLR 1488, [50] (PC).
! See Council of Europe, “The length of civil and criminal proceedings in the case-law of the
European Court of Human Rights” (2007), http://www.echr.coe.int/NR/rdonlyres/B82291 74-DOF4-
4C65-A78C-FF9AS510096AF/0/DG2ENHRFILES162007.pdf
>2 For example, see: Grishin v Russia App. No.14807/08, (2012) (ECtHR), [170]; Caplik v Turkey
No.57019/00, (2005), [37); Rajcevic v Croatia App. No.56773/00, (ECtHR), [36]; Yagci and Sargin
v Turkey (1995) 20 E.H.R.R. 505 at 59-70 (ECtHR); Pélissier and Sassi v France [GC],
No.25444/94, ECHR 1999 II, [67]). Also: G. van Hoof, Theory and Practice of the Europgan
Convention on Human Rights 4th edn (2006) pp.606-609; O. Harris, M. O'Boyle and C. Warbrick,
Law of the European Convention on Human Rights (1995), pp.222fT.
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such as the complexity of the case, 53 the conduct of the parties,>* especially of the
applicant,> and the court’s resources*® must be taken into account when deter-

mining the reasonableness of delay.
1.54 Thev general approach of the ECtHR i1s reﬂecteq i.n a Privy Council decision,
K Tt which was concerned with delay 1n trying criminal cases. Lord Bingham
Protys s said>’:
e R~ 2 VTR T4

ELaio<0 GiroasSop
2 (oG OoF VO

“In any case in which it is said that the reasonable.time re_quirement ... hasbeen...
violated. the first step is to consider the period of time which has elapsed. Unless that
period is one which, on its face and without more, gives grounds for real concern it is
almost certainly unnecessary to go further, since the convention 1s directed not to
departures from the ideal but to infringements of basic human rights. The threshold of
proving a breach of the reasonable time requirement 1s 2 high one, not easily crossed

(’ vl ) .'A

~ QA\CLoASS P S of
== 7L Y L aid Coas¢

:;::\’}Lo(.’: v{‘;: .= But if the period which has elapsed is one which, on its face and without more, gives

Jihnd. oround for real concern, two consequences follow. First, it is necessary for the court to

look into the detailed facts and circumstances of the particular case . . . . Secondly, it is

Tacxo2s T necessary for the contracting state to explain and justify any lapse of time which
Cn e P SATNS: appears to be excessive.” -

T of  He went on to explain that three areas call for particular inquiry: the complexity
t (< 3 |

cowax or we  Of the case; the conduct of the accused; and the manner in which the case has

Za3x/es been dealt with by the administrative and judicial authorities. Although these

- Masour \ewwer matters are equally important in civil cases, there are further considerations that

Tism: Cous. W83 OERT mugst be taken into account in relation to litigation in the civil courts, which will
be discussed in due course. - | . -

1.55 It should be observed that the obligation to provide adjudication within a
Exp=pmdn +s  reasonable time, like all ECHR obligations, is imposed on the state. It requires
Aw OBieatiss  contracting states to organise their legal systems in such a way that the court has
oF THz 57T the facilities necessary to enable it to satisfy the right to an adjudication within

L areasonable time.* The ECtHR has held that in civil [itigation it is the responsi-
50 Oosaans  bility of the courts to ensure that a litigant’s entitlement to expeditious adjudica-

By ThS DAy T— : : e
=t oI PR ton 1s_not undermined by _the delay that other parties are willing to cause. In

sns Wity bTo Lans Union Alimentaria Sanders SA v Spain,>® the ECtHR dealt with a complaint by
a Spanish litigant of an infringement of his right to adjudication within a
reasonable time. The Government of Spain argued that since it was a principle of
Spanish civil procedure that the responsibility for progressing proceedings rested

on the parties, the Spanish courts could not be held responsible for party-induced
delays. The ECtHR rejected this argument, observing®°: |

> Andreucci v Italy (1992) A/228G, ECtHR: Manieri v Italy (1992) A/229D, ECtHR; Wemluﬂ v
G_emwn)' (1968) | EH.RR. 55, ECtHR. However, complexity alone cannot justify excessive delay-
Sizov v Russia (No.2) App. No.58104/08 (2012) (ECtHR), [60].

" Eckle v Germany (1982) 5 EH.RR. 1, ECtHR; Scopelliti v ltaly (1993) 17 E.H.R.R. 493, ECtHR:

Union Alimentaria Sanders SA v Spain (1989) 12 E.H.R.R. 24, ECtHR
** Janssen v German EHRR |

y (App. No. 23959/94) (1998) 27 E. 1, ECtHR.
*¢ Foti v Ialy (1982) 5 EH.RR. 313, ECtH(R. R

*7 Dyer (Procurator Fiscal, Linlitheow) v Wat 514 AIl ER 1at (52}
[2002] 3WLR Mg (s3], T eon [2002) UKPCDI af [52], [2002]

** Zimmerman and Steiner v Switzerland (1983) 6 EH.R.R. 17, ECtHR; Muti v Italy (1994) AR8IC.

ECtHR; Lelik v Russia App. No.2044] /07 : S Genn, Judging
Civil Justice, Hamlyn Lectures 2008, RCHHR 4 (30): A st discussionin 1.

** Unidn Alimentaria Sanders SA v Spai
: : ; pain (1989) 12 E.H.R.R. 24, ECtHR. -
® Unién Alimentaria Sanders SA v Spain (1989) 12 E.H.R.R. 24, ECtHR at [35].
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“The Court reiterates that such a principle does not absolve the courts from ensuring
compliance with the requirements of Article 6 concerning reasonable time... the
Court considers that the person concerned is required only to show diligence in carrying
out the procedural steps relating to him, to refrain from using delaying tactics and to
avail himself of the scope afforded by domestic law for shortening the proceedings. He
is under no duty to take action which is not apt for that purpose ... ”

In a later case the ECtHR observeds': o ' | N 1.56

| | THE PRi\XAPIO
“The Court reiterates that in Italy civil proceedings are subject to the ‘principio pionsmivs Docs

dispositivo’, according to which it is for the parties to take the initiative with regard 10 oo Dspsose T4
the progress of the proceedings. However, that principle does not dispense the courts caorry Feow o
from ensuring compliance with the requirements of Article 6 as regards reasonable (2ose comorio~ca
time. In any event, Article 175 of the Code of Civil Procedure provides that the judge wirs. aoSw<cezan
responsible for preparing the case for trial ‘shall take all possible steps to ensure that the * 2 Rzak~a3¢e
proceedings are conducted with the utmost speed and fairness’.” - s

The CPR give full effect to the need to reach a resolution within a reasonable 1.57 |
time by requiring the court to ensure that cases are dealt with expeditiously (CPR <P 77 G)°)
1.1(2)(d)). To this end the CPR give the court the necessary powers to ensure that ;“i:;f::’ i
the parties comply with time limits and numerous rules are designed to encourage ., _. an pracr—
expeditious resolution of disputes. As May L.J. observed, it is “one of the main .ry exoiTIco
aims of the Civil Procedure Rules and their overriding objective . .. that civil
litigation should be undertaken and pursued with proper expedition.”®? ]

The court’s responsibility for the duration of proceedings starts only once 1.58
proceedings have been initiated and are pending before the court. Since the Rzsprsaiziry
initiation of legal proceedings is entirely in the hands of the parties, the period Svaess woey O
before commencement cannot count for the purpose of determining whether P"Of—%i'“‘?—‘ (o
there has been a breach of Art.6. This is true not only of substantive actions but B&s~ +~>T41E0
also of costs assessment proceedings, for example, because the court does not ;
become involved in a costs assessment until the receiving party. has initiated the |
assessment process.®> . - J,

The court’s responsibility to respect litigants’ rights to adjudication within a 1.59
reasonable time has a far-reaching consequence with regard to the court’s power ?{Fﬁfr e
to excuse litigant induced delay. Since parties are autonomous, the court cannot ’Q“':m‘_”frf:’*_‘;zj
force a litigant to perform his process obligations.** However, the court can,and .
must, ensure that procedural defaults do not defeat the right of other litigants to
a timely resolution.®® That said, the fact that there has been a delay in the
conclusion of the proceedings, amounting to a breach of the right to adjudication
within a reasonable time, does not of itself render a subsequent hearing a further
breach of Art.6.56 | |

Since reasonable expedition is context-relative, the court will set a pre-trial 1.60

and trial timetable calibrated to the needs of the particular dispute; i.e. to the

! Scopelliti v Italy (1993) 17 E.H.R.R. 493, ECtHR at [25].

°* Vinos v Marks & Spencer [2001] 3 All ER 784, [20]. | -

® Less v Benedict [2005] EWHC 1643, Ch. Under CPR 47 both the paying party and the receiving
party have it in their own hands to move the assessment forward unilaterally.

* For discussion see Ch.11, Court management and party compliance.

* For discussion see Ch.11, Court management and party compliance.
* Attorney General’s Reference (No.2 of 2001) [2003] UKHL 68, [2004] 1 All ER 1049, [29]; Less

v Benedict [2005] EWHC 1643, Ch.
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complexity of the issues, the difficulty of the law, the amqunt of documentary
evidence, the extent of expert evidence and the like. Once this has been done, the

parties are entitled to assume that the case would be broug.hl to a resolution
within the timetable set by the court, barring unforeseen difficulties. Such a
timetable, it is suggested, should be regarded as the starting point for measuring
reasonableness. Put differently, case management directions create a legitimate
expectation of a final resolution within the rough contours of this timetable.
Where a party has had reasonable time t0 perform his process obligations but has
failed to do so, it may be the court’s duty not to allow that party further time to
comply, for to do so may rob the non-defaulting party of his legitimate expecta-
tion of timely resolution. This does not mean that the court should always deny
defaulting parties more time. It does, however, mean when it considers an
application for an extension of time for compliance the court should take into
account the legitimate expectations of the non-defaulting party to timely adjudi-
cation.®” A litigant who has striven to fulfil his process requirements punctually
is entitled to have his interest in an expeditious resolution given approprnate
weight when another party seeks to delay the resolution for no good reason.

The overriding objective—a matter of compromise

The overriding objective sets out specific goals that the court must further in
carrying out its case management powers. However, one can hardly fail to notice
that these goals are capable of pointing in different directions.®® Sparing litigant
and court resources may be incompatible with expeditious resolution, or it may
be at odds with the need to arrive at a correct outcome. Similarly, expedition may
be achieved only by investing more resources, or by restricting disclosure and
thus running a higher risk of error. As in every other context, it is simply
impossible to achieve perfection in every respect. The need to balance truth and

resources had been pointed out by Lord Devlin a quarter of a century before the
Woolf report when he said®: | |

“[1]s it right to cling to a system that offers perfection for the few and nothing at all for
the many? Perhaps: if we could really be sure that our existing system was perfect. B e
gf course it is not. We delude ourselves if we think that it always produces the right
judgment. Every system contains a percentage of error; and if by slightly increasing the

percentage of error, we can substantially reduce the percentage of cost, it is only the
idealist who will revolt.” . -

The strength of the CPR lie precisely in confronting the inevitable tension
between the three imperatives: the need for correct outcomes, the need for

67 . - "
"0(8)3e Annodeus Lid v Gibson, The Times, March 3, 2000; Woolwich Plc v Daisystar Ltd (March 16,
ECIHR: Leus "."'g" CA. See also Davies v UK (Application 42007/98) (2002) 35 E.H.R-R. 7121%
[2006]) Ewg‘; Cfn;d:c: [2005] EWHC 1643, Ch; Smith v Kvaerner Cementation Foundations
JFor ¢ o v 42: [51}; Powell v Pallisers of Hereford Ltd [2002) EWCA Civ 959, [28].
e (_ilsciussnon see: Walker, Lind and Tyler, “The Relationship between Procedural and
Distributive Justice” ( 1979) 65 Vir, LR 1401; W. Twining, “Alternative to What? Theones of

g:fggg?’( ggogeg‘ém and Dispute Settlement in° Anglo-American Jurisprudence: Some Neglect

Caseifar Comm)mi MCLR 380; AAS. ZUCkerman’ “Qua_[“y and Bconomy in Civil procedure-—-l

* Quoted in W "l% orrect Judgments for Timely Judgments” (1994) 14 O.J.L.S. 353. 10
In Woolf Interim Report, Section 2, [5] and [6]. The quotation is from & 19
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ACTIVE Cadxé

expeditious resolution, and the practical constraints of court and party resources. r asoce ~s47
The court must actively manage litigation with a view to furthering the over- To Séve 74<

riding objective, which brings to the fore considerations of resources and of
expedition. The need to take into account these factors inevitably presents the
court with a range of possibilities among which the court will have considerable
scope for choice. It is inevitable that there will be situations where different
judges may come to different case-specific conclusions. |

However, the court does not have unlimited discretion; because it must give
effect to the overriding objective when it exercises any power given to it by the
CPR. The court cannot overlook considerations of proportionality and expedition
and focus only on reaching a determination on the merits. How the court goes
about its task is examined in Chapter 11, which deals with case management.
However, it needs stressing at the outset that while dicta may be found which
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could lead the unwary to conclude that the need for deciding the case on its Thkerm LARE

merits trumps all other considerations, this is not so. “In making a decision under
the overriding objective”, Buxton L.J. explained, “the court has to balance all
those considerations that are set out under that heading [i.e. in CPR 1.2] without
giving one of them undue weight.””® And Lord Bingham stressed that “the judge
must always bear in mind that justice requires not only that the right answer be
given but also that it be achieved by a trial process which is fair to all
parties”.”!

The overriding objective as a tool of interpretation

The court must seek to further the overriding objective not only when it
exercises any power under the new rules but also when it interprets any particular
rule (CPR 1.2). This means that the court is required to adopt a purposive
approach to interpretation in preference to the more traditional literal approach.’

oS 66U T,

1.64
Porfas-ue
TATERPRETGU

FORTHIR THI

For instance, where a particular interpretation would result in an infringement of ouweziome

constitutional rights, the court must give precedence to common law
principles.

DEFECTS OF THE PRE-CPR SYSTEM

Introduction

It is impossible to appreciate the full implications of the overriding objective
without understanding the mischief which it aims to remedy. Although CPR 1.1
represents the first express articulation of the resource and temporal dimensions
of justice in rules of procedure, these factors were not-unknown to English law
before. The right to timely adjudication was mentioned in the Magna Carta: “To
no one will we sell, to no one deny or delay right or justice”.”? Jeremy Bentham
saw rectitude of decision as the “direct end” of justice, but stressed that justice

" Holmes v SGB Services Ple [2001] EWCA Civ 354, [38]. - |

L O'Brien v Chief Constable of South Wales Police [2005] UKHL 26, [2005] 2 All ER 931. [6]..
"2 The court now tends to follow a similar approach when it exercises any discretionary power in
Mmatters of procedure, and not just those specifically derived from the CPR: 2013 WB 11.5; Clarkson
v Gilbert [2000] 3 FEC.R. 10, [2000] 2 EL.R. 839, CA.

" Magna Carta, Ch40. '+ . "
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also entailed the “collateral ends” of “the avoidance of unnecessary delay,
vexation, and expense”.”* Similarly, the courts were not completely oblivious of
the connection between justice and resources. In Pearse v Pearse’ Knight Bruce

V.C. observed:

“The discovery and vindication and establishment of truth are main purposes certainly
of the existence of Courts of Justice; still, for the obtaining of these objects, which.
however valuable and important, cannot be usefully pursued without moderation,
cannot be either usefully or creditably pursued unfairly or gained by unfair means, not
every channel is open to them... Truth, like all other good things, may be loved
unwisely—may be pursued too keenly—may cost too much.”

In practice, however, considerations of time and resources played a very

Canis H3203OF |imited role in the way that the courts handled litigation before the CPR. The

iR Ha2

A L 50 =0
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need for timely adjudication found expression only in certain corners of proce-
dure. For instance the grant of interim injunctions was guided (as it still is) by the
need to protect rights from being irrevocably harmed pending final adjudication.
Courts were willing to strike out claims where delay undermined their ability to
dispose fairly of the action. Apart from that, parties were free to complicate and
procrastinate and protract litigation. Resource considerations were likewise lim-
ited to marginal areas. For example, it was recognised that unaffordable courn
fees could lead to a denial of access to justice. Thus, the court struck down
subordinate legislation which imposed court fees without making provision for
litigants who were unable to pay the fees.” At the same time, however, little
attention was given to the fact that the high and unpredictable cost of litigation
constituted a far greater obstacle to access to justice. |

A perennial problem faced by any system of procedure is how to respond to
party failure to comply with the rules or with court orders, especially with regard
to time limits. Several options present themselves in this respect. At one extreme.
defaults would always be tolerated and the defaulting party be allowed to proceed
when he is ready to comply so that the court may decide the dispute on Its
substantive merits. At the other extreme, time limits (and other process require-
ments) would be strictly enforced so that failure to meet a deadline would result
in the loss of the opportunity to proceed with the process in question. Under this
approach, a party who has failed to file an expert report or a witness statement
In time, would not be allowed an extension and would have to proceed without
the expert or the witness, even if it meant certain defeat of his cause. Between
these two poles there is room for a variety of compromises. The defaulting party
may, for instance, be allowed to proceed only if there has been a reasonable
excuse for the delay. Alternatively, the court may allow the defaulting party 10

(1873) 8 ?‘
ribed by Collins M.R. as the “handmaiden of justice ;488e
In Ashmore v Corp of Lloyd’s [1992] 2 All ER 4808 ial

kill said: “Litigants are only entitled to so much of the 1
ary for the proper determination of the relevant issues.”

Ex p. Witham [1998) QB 575, [1997] 2 All ER 779. -~ ..

Coles and Ravenshear [1907) 1 KB |

at 4.
!1992] I WLR 446 a1 448, HL, Lord Ros
judge’s time as is necess
" R v Lord Chancellor
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proceed on condition that he pays costs or that he suffers some other dis-
advantage. It is clear that whichever approach is chosen, it is bound to influence
the cost of litigation, its duration, the litigation culture and more generally the
effectiveness of the administration of justice.

RSC system a reaction against the earlier formalistic procedure

The system contained in the Rules of the Supreme Court (RSC, replaced by 1.68
the CPR), was itself a reaction against its predecessor. For a long period Torsmaisiic
preceding the Judicature Acts of 1873 and 1875, a formalistic approach domi- AfProAct+;
nated procedure under which the courts regarded their main task as being to AR I9PGA4z4T 0o

secure strict adherence with process requirements. A party to litigation would not "#¥ *1¥®TS

be able to obtain a judgment on the merits unless all procedural forms were ©7 <% A&¢
. (lotzoviear Foirrs

completel)i and premsely followed In 1901 W.B. Odgers described the Judlcnal

S M Qf fO![ I"D
climate before the Judicature Acts’’: {

~

“In the first place, our judges in those days were pedantically strict as to the form of WE€oe oz of
action in which the plaintiff sued and as to the technical language in which claims and Acnas, wwowo
defences appeared on the records of the Court. There were only so many ‘forms of (240 7o gcrear
action’ recognised by the Court; and every plaintift had to pin himself down to one of

these. If he selected the wrong one, he would at the trial be non-suited and have to pay .

the defendant’s costs, although an action would have lain if the declaration had been feomssic

differently drawn.” -2
| | | — EXPerSE
“ | : - V& LAY
The courts of common law, Odgers wrote, “were sadly hampered in the year _ U;ii’r} "
1800 by cumbrous procedure and pedantic technicalities which caused suitors _ S

expense, delay, vexation and disgust. It took years for a merchant to recover a Ao WIERE
debt due to him. And half the actions were decided not on their real merits, but ,. . o= o0
on questions of form and pleading”.”® The situation in the Court of Chancery was Quasnanss OF
no better. Although this court was supposed to administer a code of morals rather Foesm A~©
than strict law and was meant to remedy the evils that flowed from the technical- (A:TL;M:; d)
ities of the common law, its processes by the year 1800 “had become”, according |
to Odgers “ ... more technical, if that were possible, than the courts of common euer o THs
law themselves its procedure had become more rigid; it would only grant relief coaeT oF
in certain specified cases. However strong the moral claim of a plaintiff might be, ¢+a~¢=4v
he was constantly told he had no equity; often too he was sent to a court of Ceaui7y)
common law, though the matter could more fitly be decided in equity ... ”.”

Delay was exacerbated by a combination of two factors: litigation was liable 1.69

to involve a multiplicity of proceedings and court appearances, and the judiciary

"7 W.B. Odgers, “Changes in Procedure and in the Law of Evidence” in A Century of Law Reform
(1901) 203 at 212. For a comprehensive survey see W.S. Holdsworth, History of English Law (1924),
Vols I and XV,

28 W.B. Odgers, “Changes in Procedure and in the Law of Evidence” in A Century of Law Reform

1901), p.203.

"7 W.B. Odgers, “Changes in Procedure and in the Law of Evidence” in A Century of Law Reform
(1901), p.203 at pp.207-208; see also pp.221 ff. In Chancery the process of discovery was subverted
in order to maximise legal fees: J. Getzler, “Patterns of Fusion” in P. Birks (ed.) The Classification
of Obligations (1997), p.157.
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PEtay EXAGRBATED |
2y - was very small . Since an action could be defeated on procedural grounds alone,

— Seaare jomaxq @ great deal of effort would go into taking up prc?cfedqral points.®’ .And their

oF Caxsv  resolution would not necessarily put an end to the litigation, for a claimant who
_ Muwriceury  had been defeated on one form of action could fr‘ame.his cause in another form
or Prscseoney and launch new proceedings, which could in turn be liable to intense procedural
(Refeacso scrutiny by the opponent. Jurisdictional problems were also a cause of much
Soomsmyl PSS delay. The repeated journeys to court that a case had to take delayed not only the

L "': TCALOF)  ..ce in hand but also contributed to delaying other cases by increasing congestion

4 in the courts. Needless to say, the amount of procedural activity which involved
C>Gesr>>  jp litigation greatly inflated the costs to the litigants.
Monik Coyxrs

The emergence of the justice on the merits approach following the
Judicature Acts . . .

1.70 Although the profession initially resisted change,** once the reform culminat-
Sustice oo ing in the Judicature Act 1875 was accomplished, the judiciary embraced the new
THE WERITS  approach to procedure with enthusiasm. Judges were no longer willing to allow
APPrROACH . (echnicalities to get in the way of the real ‘merits of the case.®’ Instead, they
embraced the principle that doing justice on the merits of the case was more

important_than enforcing compliance with_the rules or court orders. In an oft-
quoted dictum, Brett M.R. said: '

“However negligent or careless may have been the first omission, and however late the
proposed amendment, the amendment should be allowed if it can be made without

injustice to the other side. There is no injustice if the other side can be compensated 18
costs.”®*

Bowen L.J. gave an even more fulsome endorsement to the new creed:

Coonsy ars For
< Polo iy - - - the object of the Courts is to decide the rights of parties, and not to  punish them

- ——— o

{ ) o7 FOorR for mistakes they make in the conduct of their cases by deciding otherwise than in

DA PnrS | accordance with their rights ... I know of no kind of error or mistake which, if not
fraudulent or intended to overreach, the Court ought not to correct, if it can be done
without injustice to the other party. Courts do not exist for the sake of discipline, but for
the sake of deciding matters in controversy, . . . It seems to me that as soon as it appears

W N~y .

that the way in which a party has Tramed his case will not lead to a decision of the real

* In the ear!y 1800s the King's Bench consisted of the Lord Chief Justice and three other judges; the
Exchequer included the Chief Baron and three Barons of the Exchequer; the Court of Chancery
Included the Lord Chancellor, who had many responsibilities in addition to his judicial duties, and the
Master of the Rolls. It was only in 1815 that another Chancery judge was added, in the form of the
Vice-Chancellor. W.B. Odgers, “Changes in Procedure and in the Law of Evidence” in A Cenfury of
ﬁ.law Reform (1901), p.203 at p.224. .
Odgers tells of a case heard in 1830 in which there had been seven trials—three in the King’s
gZ"Ch ar:d four in Chancery—at the close of which the suit went up to the House of Lords: W.B.
?ggr& ngnges in Procedurg and in the Law of Evidence” in A Century of Law Reform (1901).
p-2 al. p-225. Lorq Eldon himself could take over 30 years to give judgment: J.H. Baker, An
Introduction to English Legal History (3rd edn, 1990), pp.126-131; M. Lobban “Contractual Fraud
i Common Law and Equity” (1997) 17 0.JL'S. 441 | |
ajso“g‘l’g:f)"d'“%he English Struggle for Procedural Reform™ (1926) 39 Harv. L.R. 725 at 728: %ﬁ
it - Woius Drama of English Procedure” (1931) 17 Va. L.R. 215; Ipp, “Reforms 0
versarial Process in Civil Litigation—Part I (1995) 69 A.L.J. 705. B

83 8 > .
) ’l{rlfg.f:;;r:shfe% as.lde senseless technicalities in the same spirit (they) would a house fly’
o) =nglish Procedure” (1931) 17 Va L.R. 215 at 252. e

.2 .
Clarapede & Co v Commercig] Union Association (1883) 32 WR 262 at 263, CA.

»» Shelton.
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matter in controversy, it is as much a matter of right on his part to have it corrected, if
it can be done without injustice ... ”.%5 . :

This philosophy was embedded in the rules of court.8¢ RSC, 1883, Ord.70, r.1
stated®’: TR | |

“1. Non-compliance with any of these rules, or with any rule of practice for the time

T - -

being in force, shall not render any proceedings_void unless the court or. judge shall so
direct, but such proceedings may be set aside either wholly or in part as irregular, or

amended, or Gtherwise dealt with in such mannerand upon such terms as the court or
judge shall think fit. o %yl s

2. No application to set aside any proceeding for irregularity shall be allowed unless
made within reasonable time, nor if the party applying has taken any fresh step after

knowledge of the irregularity.”

These provisions ensured that procedural irregularities no longer rendered pro-
ceedings void. Instead, the court had discretion either to allow the defect to be put
right on terms that the court thought fit or, alternatively, to set aside the proceed-
ings. In addition to its general discretion to cure irregularities under the RSC the
court had a specific power to extend time limits under RSC Ord.3, r.538:

“(1) The Court may, on such terms as it thinks just, by order extend or abridge the

et — -

period within which a person is required or_authorised by these rules, or by any

judgment, order or direction, to do any act in any proceedings.
(2) The Court may extend any such period as is referred to in paragraph (1) although

the application for extension is not made until after the expiration of that
period.”

If a party was late in performing a procedural step, the defaulter could apply to
court for an order validating late compliance, or the opponent could apply for an
order setting it aside. A party who missed a deadline imposed by a rule or court
order could apply for a retrospective extension of time.

For a while the supremacy of the justice on the merits approach was checked
by a distinction between non-compliance with the rules of court that rendered the
proceedings a nullity or void, and non-compliance that merely rendered the
proceedings irregular.®® But this distinction was removed by RSC Ord.2, r.1 in
the wake of Re Pritchard, 1963,°° with the result that almost no procedural

> Cropper v Smith (1884) 26 Ch D. 700 at 710-711, CA. Bowen L.J.’s views too are oft quoted:
Pontin v Wood [1962] I QB 594 at 609, [1962] 1 All ER 294 at 297, CA.

8 RSC Ord.59, r.1 of 1875. -

*” Replacing the original rule Ord.59 r.1 of 1875.

** CCR 13, 1.5 was to the same effect. N

*?If they were a nullity or void, the court had no choice but to set them aside. If they were merely
irregular, they remained valid and the court had a discretion to set them aside or to make some other
order on terms it thought just. Attempts to devise a test for distinguishing between the two classes of
irregularities were made: Marsh v Marsh [1945] AC 271 at 284.

* Re Pritchard [1963] Ch 502, [1963] 1 All ER 873, CA. A widow applied under the Inheritance
(Family Provision) Act 1938 for provision to be made for her maintenance out of the husband’s
estate. She issued a summons in the Pontypridd District Registry of the High Court, overlookiqg the
fact that RSC Ord.54, r.4B provided at the time that an originating summons “shall be sealfed in the
Central office” of the High Court, and not the District Registry. In the face of a powerful dissent by
Lord Denning M.R. the Court of Appeal held that the mistake rendered the proceedings void. “The
originating summons in this case, therefore”, Danckwerts L.J. added, “is a nullity and has no
operation. It has no more application to the matter to be decided than a dog licence”, at 885.

1.71
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Janeefmis o It could lead to nullity.?* This rule change was declared by Lord Denning

LR | . . AR :
oo ot T M.R. to be the final parting with the former formalistic approach:
So Lot p> T O
B poaE WO e cew rule does away with the old distinction between nullities and irregularities.
3¢S Every omission or mistake in practice or procedure is henceforward to be regarded as
an irregularity which the court can and should rectify so long as it can do so without
injustice. It can be asserted that ‘it is not possible . .. for an honest litigant in Her

Majesty’s Supreme Court to be defeated by any mere technicality, any slip, any
»: 92 ‘

mistaken step in his litigation™.
1.73 Some procedural defaults could still justify dismissal of a case for non-
Few Permot compliance with the rules. For instance, it was held that an irregularity in the
cooen aiee  renewal of a writ was exclusively the province of RSC Ord.6, r.8 and could not
FamFy Diveibe cured in the exercise of discretion under Ord.2, r.2.”° Further, there were
situations where the default was so fundamental that, as a rule, the court would

not use its discretion to cure it.”* But such instances were few. .

Exercise of court discretion under RSC undermined authority of rules
and court orders

1.74 The ambivalent provisions of the RSC concerning procedural irregularities
Inzowapnsy  combined with the single minded attachment to achieving justice on the merits to
produce satellite litigation. An irregular procedural step manifested symptoms of
both validity and invalidity.?® It was invalid in the sense that it did not have the
automatic effect that a regular procedural step would have. For instance, an

(=aD To
SATELL =

L‘ﬂé@w
?' RSC Ord.2, r.1 stated: “(1) Where, in beginning or purporting to begin any proceedings or at any
stage in the course of or in connection with any proceedings, there has, by reason of any thing dooe
A T ARNSOLR or left undone, been a failure to comply with the requirements of these rules, whether in respect of
%DG:QM ul:allel’ PlaCCL-l]rlpfatnrllher, form or in any other respect, the failure shall be treated as an irregularity and
shall not nullify the proceedings, any step taken in the proceedings, or any document, judgment oF
Ste? “”w ©T  order therein.” CCR 37, 1.5 was to the same effect. Th[é distinctigon has n);t. however, disap
Tia WliD a0 altogether. First, failure to comply with statutory procedural requirements may lead to nullity. Second.
TN a failure to comply with some rules of court may still be so fundamental that the court should never
gzure as a matter of discretion: Supreme Court Practice, 1999, Vol.l, 2/1/2.
Harkness v Bell’s Asbestos and Engineering Ltd [1967] 2 QB 729 at 735-736, [1966] 3 All ER 843
at 845—84_16.. CA. The reference in the dictum is to Bowen L.J. as quoted in A. Vanderbilt, [mproving
’hf’ Administration of Justice—Two Decades of Development (1957). See also Hillingdon LBC ¥
Vijayatunga [2007] EWCA Civ 730. |
. Benptem v Jc_zckson [1982] 2 All ER 806, [1982] 1 WLR 1082, CA.
f}:’or Instance, it was held that failure to obtain leave before serving out of the jurisdiction was such
al. t;iarrenlal defect. that it must not be rectified in the exercise of the discretion under RSC Ond.2
K. .8850 Y D""’?P Bll{-{’rocesses International Ltd [1984] 2 All ER 207 at 215, [1984] 1 WLR ?74
a 885, CA. This decision was later modified: Golden. Ocean Assurance Ltd and World Mariner

Shipping SA v Martin, The “Golden Mariner” [1990] 2 Lloyd’s Rep. 215, CA, but the court’s POWer

;?'l!lll.nll{ "554giscreti0n remained intact. See also Camera Care Ltd v Victor Hasselblad AB [1986] 1

= 1110 . .
S]g'fegxmé les(; Aﬁ'mlt v Cfmmerc:al Union Assurance Co Plc [1985] 2 All ER 318, [1985] | WLR
» 0. Slade LJ. said: “Where .. . the court finds that a failure of the nature referred to in [RSC

Ord.2] r.1(1) has occurred, which h '
g i ’ as not j j sly or by
implication, the court is given by r.](2) been waived by the other party either exp.res‘ \)v:;helhtf

A

——

' ely, it may ‘make such order-. . .- dealing with the proceed.in.‘;;
ntioned words are . .. manifestly wide enough to empowe!
the relevant irregularity . . .. ”.
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irregular claimant’s notice of acceptance of money paid into court would not
confer a right on the claimant to take out the money. But the irregular acceptance
also had manifestations of validity, for unless the defendant promptly applied to
retrieve the money paid 1in, the notice would entitle the claimant to take out the
money, notwithstanding that the notice had been defective.?

Of itself discretion need not necessarily undermine the binding force of rules 1.75
and court orders, but it can and it certainly did prior to the CPR. Birkett v James®”
laid down the approach to be followed with regard to non-compliance with time
limits. There Lord Diplock articulated the principles to be followed in applica-
tions to dismiss an action for want of prosecution:

——

o

CRATS A
(&7 Iv PR TS
| .. : e N NP - (R PLuancs
“The power should be exercised only where the court is satisfied either (1) that the ., el by
default has been intentional and contumelious, e g disobedience to a peremptory order
of the court or conduct amounting to an abuse of the process of the court; or (2)(a) that ~ T~ @ mo~n,
there has been inordinate and inexcusable delay on the part of the plaintiff or his 2 Trtscasaets
lawyers, and (b) that such delay will give rise to a substantial risk that it is not possible =~ ¥<<y
to have a fair trial of the issues in the action or is such as is likely to cause or have - feiux 70 Fai
caused serious prejudice to the defendants either as between themselves and the -+ miaL oR

plaintiff or between each other or between them and a third party.”2® Likgy o 1=

As long as the passage of time did not impair the quality of the evidence and as PRITUDLE
long as the delay caused the defendant no_ real prejudice, a claimant was free to
delay performance of his process obligations for as long as he wanted with little
risk. |

This approach had unfortunate consequences. First, it undermined the norma- 1.76
tive force of the time limits and was conducive to delays. Second, it encouraged TOERLXT Fo
satellite litigation, which in turn resulted in a massive build up of binding case M~ ®@etascs
law.> The willingness of the court to tolerate defaults encouraged parties_and ;m::fjs
their lawyers to be less than _scrupulous about compliance with time limits and . - .-
other obligations. Widespread non-compliance created a fertile ground for proce- ciuaC =

- - - re - - e —

e i el b SR—

. | ———— e . ——— . —————

L —————

dural wrangling that resulted in applications and counter applications to court. - £XCoufagzs
The court could not follow a principle of forgiving all delays, let alone declare —AT=ente
universal absolution, because it would have robbed the time limits laid down in £TG&AOD
rules and court orders of any binding force.'® Nor did the justice-on-the-merits " ?ws Lé_“
philosophy permit the court to follow a principle of disqualifying all late com- Lrnblapalcs

pliance with process requirements. Since neither one nor the other of these

*This is because RSC Ord.2, r.2(1) provided: “An application to set aside for irregplarity any
proceedings, any step taken in any proceedings or any document, judgment or order therein shall not
be allowed unless it is made within reasonable time and before the party applying has taken any fresh

—

4 -9 S TZERLA

step after becoming aware of the irregularity.” The notion of waiver is introduced here; the failune to
make a prompt objection can validate the defective notice. Waiver took place under r.2(1), if a fresh
step had been taken with knowledge of the irregularity.

°" Birkett v James [1978] AC 297, [1977] 2 All ER 801, HL. '

** Birkett v James [1978] AC 297 at 318, [1977] 2 All ER 801 at 805, HL. - .

” For instance, the commonplace issue of dismissal for want of prosecution could necessitate

recourse to a voluminous body of precedents and require protracted hearings in which the nuance of

earlier rulings are debated: Trill v Sacher [1993] 1 All ER 961, [1993] | WLR 1379, CA; Shtun v
Zalejska [1996] 3 All ER 411, [1996] | WLR 1270, CA.

'% Lord Denning M.R. observed that if the courts never dismissed an action for want of prasecution

without first making an “unless” order, “there would be_no  sanclion_whatever against delay”; Allen
v Sir Alfred McAlpine & Sons Ltd [1968] 2 QB 229 at 245, [1968] | All ER 543 at 547, CA.
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cretion on a case-by-case ,
A Chwi.qy.cay COUISES was open, the courts had to apply dis y basis. This

®AS\ chearsn  Created uncertainty and encouraged interlocutory litigation about non-compli-
Wesnsaxsty  ance.'© It was therefore not uncommon for litigation on points of procedure to

— - N ey
———— . -— - ————— —

& Tree™ ghsorb more time and resources than the_ g(_ijud.iqat'i.onﬂqf the substantive issues.

. ——
e e T saten . = r -
-

8 Gy "l WGy

EARGATR The court appeared indifferent to the effect that this permissive approach had on

“"'"“‘-WM_

litigant behaviour, on court and litigant resources, or on the time it took to reach

L R e -
e e R S . -h

e I SN e o AR S

T LIS R T —r—— g - s S B S

a final resolution.

. DT

1.77 MQLBYCiE&Il from the court’s laid back approach to enforcing compliance with

Tusns was .  rules and court orders, the court had very limited powers of control over the pre-
L.n7=0 Py trial process and no facility for monitoring its progress. As Lord Woolf observed,
To coTRX THE there was “no clear judicial responsibility for managing individual cases or for
procsy the overall administration of the civil courts”.'®® The court’s role was essentially

——— -~ — . g A —————

reactive, directed to dealing with any applications that parties chose to make, at

——— - —
W - —— -— ——

a time of their choice and on matters of their choosing. Many such applications

P = oA TN AN TN | W™

T ——— L — . W W -

(known at the time as interlocutory applications) concerned problems of com-

pliance rather than with the determination of the underlying dispute.
- 1.78 Lord Woolf pointed out that discovery was sometimes pursued without any
EFews~Cy a9 regard to efficiency and economy, consuming vast resources for little benefit.
oty wine  Expert evidence, instead of assisting the court, could cause unreasonable delay

AQSETT £ and confusion at great expense to the parties. Even procedural reforms that were
: Zf: =%¥  designed to promote efficiency could be undermined. The process of exchange of
- e T‘ |

Evoeacs  Wilness statements, Lord Woolf noted, presented an opportunity for the employ-

- wesuzys  ment of “the draftsman’s skill often used to obscure the original words of the

S~y witness, not infrequently at enormous expense”.'® As a result, the cost of

= litigation could get out of all proportion to the value of the subject matter in
AOEQnfsn :

tacniers  dispute. The reason for the excess of cost and the long delays, Lord Woolf

= concluded, lay not so much in rules themselves as in the proliferation of

Wy aco  “adversarial tactics” which had resulted in the procedural tools “being subverted
CRATS from their proper purpose”.!® Litigants were left free to complicate and protract
the litigation process and the courts had become powerless to intervene.
1.79 Parties were not obliged to complain about iné-gﬁigfifiéé or to object to their
Cousi>raoaLopponents’ applications for amendments or extensions. A defendant in receipt of
CoLT NS : . . :

a wnt was not obliged to complain that it had been incorrectly served, and a
claimant was not obliged to complain about late service of a defence. However,
, @ confrontational culture prevailed and litigants were unlikely to forgive the
opponent’s lapse, especially if they stood to gain some advantage from objecting

- L 10 - , | -

b V/) oreat Tl'l? 4 ;'993 v d limb of Lord Diplock’s test in Birkett v James had acquired fifteen sub—n!les-
oAy nd Iv acher [1993] 1 All ER 961, [1993] 1 WLR 1379, CA. In turn, this called for lengthy heanngs
g'! ﬁ:ﬂhhyd Judgments: Shtun v Zalejska [1996] 3 All ER 411, [1996] 1 WLR 1270, CA. Sir Thomas

: f;’ag” am .R. ob:jrved in Sp‘)arrow v Sovereign Chicken Lid [1994] CA Transcript 750, that Bi:rkett

medieval sccl?ouﬁanpames to take points and indulge in refinements which would do credit 10 4

% Concems about disproportionate proce ivi vil
- d % el § the Ciy
Justice Review Body (1988), Crm 393’ " ural activity and costs were voiced in Report Qf

"% Woolf Interim Report, 7.
"** Woolf Interim Report, 8.
‘%> Woolf Interim Report, 7-8,
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or if they could inflict some disadvantage on the other side. The general discre- 7ve @ SCASTIOC
tion to cure irregularities encouraged litigation over matters of procedure, e e

P

| : . Jerzprrnoanel
because it created uncertainty that could only be resolved by an application to ErdNBESE D

court to resolve the matter. An application necessarily involved a hearing by a 2.neanwo
judge or a master, with the possibility of one or more appeals. The very existence J
of judicial discretion to cure irregularities offered considerable advantages to f}”w"%'é’ ‘
those who could sustain intense interlocutory activity. If the opponent could be .}3{?::6‘:(
tripped up on some procedural matter, the interlocutory litigation might exhaust Paesy

his finances and force him to give up or settle on disadvantageous terms. Firaarslatly

- — T WA L Ly e

Not all cases involved extensive satellite litigation, but a fair proportion did. 1.80

. : . o i oo™ HaP
Since it was not possible to know in advance the amount of procedural warfare s i ROEOAGE

that the litigation could involve, parties considering litigation would therefore 7o Spgs taces

have to be prepared to spend large and unpredictable amounts of money. Increas- 4> Vn#afoeriet
Ao en(y OF Horgy

ingly, access to the courts became limited to litigants with deep pockets or to L
, LirTer Acexys
those who could rely on the taxpayer’s support. T Sostie=

The justice on the merits_approach sprang from the laudable desire to ensure 1.81

T —_ . R e R
et P T~ - B i L S

that disputes were resolved in accordance with the substantive merits of the case. THe Paaacy

e o PP

Paradoxically i1t had the opposite _result. For_desire not to allow matters of ©F S93Te€

m—_L " L - Ol 4 o e

procedure to stand in the way of doing justice on_the merits created extensive @ T4 431

P TN i

scope for litigation that had nothing to do with the merits an,._yyxhigh‘:gopl_q well

B . .

prevent a merits based resolution of the dispute. Lord Woolf criticised “the

———— T W —

tendency of parties . .. to make numerous interlocutory applications. These are
generally of a tactical nature which may be of dubious benefit even to the party

making the application and which may not be warranted by the costs
involved.”'%¢

OVERVIEW OF CASE MANAGEMENT OBJECTIVES AND POWERS e ks

Court control—discretionary powers guided by the overriding objective
Before the CPR, the court was essentially reactive, in that it merely responded 1.82
to parties’ applications in the course of litigation. Now the court is proactive. [t <3 “ws™ e

- . : . s 8 : Ro BeTWE  1AKE
must take the initiative and direct the intensity and pace of the litigation process .‘:.Ha Iﬁ:":g::;

since CPR 1.4(1) requires it to “further the overriding objective by actively Avw Peses yms

. » ‘ ' . TIRUTY a0
managing cases”. CPR 1.4(2) lists good case management practices: o =" 4 200

LiTi a0

: ; PRecES] Ja

(a) encouraging the parties to co-operate with each other in the conduct of the FoaTasit Tas
proceedings; | QUERIZDNG

(b) identifying the issues at an early stage; ' DEBEITNVE.

(c) deciding promptly which issues need full investigation and trial and accordingly CPR 4.4
disposing summarily of the others; | - o e @-)

“(2) Active case management includes—

(d) deciding the order in which.issues are to be resolved; _ | _ COD Caje
(e) encouraging the parties to use an alternative dispute resolution procedure if the SR G T
court considers that appropriate and facilitating the use of such procedure; A G

(f) helping the parties to settle the whole or part of the case;
(g) fixing timetables or otherwise controlling the progress of the case;

'°® Woolf Final Report, Ch.7, [23].
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(h) considering whether the likely benefits of taking a particular step justify the cost

of taking it; . | |
(i) dealing with as many aspects of the case as it can on the same occasion:

(j) dealing with the case without the parties needing to attend at court;

(k) making use of technology: and |
(1) giving directions to ensure that the trial of a case proceeds quickly and

efficiently.”

1.83 A court managing a case must adopt the most appropriate measures for
ensuring that a correct outcome is reached in a proportionate and reasonably

M‘\’(
eowLa> expeditious manner. CPR 3.1 sets out the management powers that the court has
ALO at its disposal. However, the court continues t0 poSsess its traditional discre-

VAscomTorady (10NAry POWETS in matters of procedure. It continues to have a general discretion
paxneal 7o tx 10 cure procedural defects, as CPR 3.10 makes clear:

Tis =oAL DEfey ; ;
“Where there has been an error of procedure such as a failure to comply with a rule or
practice direction— - -

CVR 3 4o (a) the error does not invalidate any step taken in the proceedings unless the court

so orders; and
(b) the court may make an order to remedy the error.”

Divcaz-oo 7o As before, the court has discretion to extend time limits. CPR 3.1(2) states that
Txrs~0 Trws the court may: |

é""." . T-,S
“(a) extend or shorten the time for compliance with any rule, practice direction or court

R 24(2) order (even if the application for extension is made after the time for compliance
has expired).” | ¢ 3

r T .
(3T G As before, the court has a general power to grant relief from the sanctions for

WzLweF #@ non-compliance with rules or court orders. CPR 3.8(1) provides:
SAPOTS Foi_ : ' ' |

MOR. CPumye  Where a party has failed to comply with a rule, practice direction or court order, any

con 324) sanction for failure to comply imposed by the rule, practice direction or court order has
effect unless the party in default applies for and obtains relief from the sanction.™"”’

s ?0{:3:3 wi;herpowersb‘l‘? CACUSC D ocedural defe.:cts, to extend the time for cc.)mplian(?e
ACE SRsEnaT process 0 lg.auons,.and to grant relief from sanctions are subservient 0 the
o magone  OvEMding objective. This means ensuring expeditious resolution with propor-
ORZL(TIS tionate use of resources. The court must therefore have regard not only to the
T, pmsm;‘. — fﬁtirests of the litigants before it, but also to the interests of the administration of
PO i Jus IC’e anq 'to the effect that the conduct of a particular case may have on the
SATLZ court's ability to devote its attention to other litigants waiting in the queue.

158 ThIe CPR approach to adapting process to disputé‘

' n any given volume of court cases there will be a diver f relauve
_ . . _ gence Of T
Dfezrgas w0 complexity and importance of individual disputes. A majority of cases will be

Ti> larpizary  relativel simpl
e : . : .
£3D Trap-Pia s Y ple or modest. As cases Increase in complexity and lmportance

o Caset their number diminishes until we end up with a handful of disputes that arc of

107 9 .
lion??; ;sgzes::§ ?m the procedure for obtaining relief from sanctions and r.3.9 lists the considerd-
INto account when considering an application for relief.
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extraordinary complexity or of far-reaching economic or social consequence. It FPP#Tanons oF
makes no sense to devote equal court attention to every dispute, because this ¥™=¢ess 7o Taes
would leave insufficient resources for cases of importance or complexity while PRERT S
unnecessarily wasting resources on disputes that could be satisfactorily resolved
summarily. Differentiation in allocating procedural resources is therefore a

demand of justice. Any adjudicative process carries with it a risk of error, but the <P IRAL
magnitude of the harm that an error may cause varies according to the value at ﬁéﬁi J
stake or the importance of the dispute. An erroneous judgment about an entitle- oo po Apasc
ment to £15,000 1s less serious than a mistake about an entitlement to £15m.'?® &eco 4.5 400
An error concerning entitlement to damages for breach of contract to decorate a @ ey #ar~
house may not be as serious as an error leading to a denial of a fundamental

human right. The allocation of: procedural resources must therefore take into

———

account the harm that insufficient resources could cause. It may be noted again
here that the need to direct resources to where they would do most good is not
peculiar to the administration of civil justice but i1s present in every public
service, be it health, education:or any other service catering for individual or
communal need. . |

There are several methods for matching process to disputes. The first consists 1.86
of tiered courts whereby lower tier courts decide simple cases while important or ﬂ:iﬂ
complex disputes are reserved for the superior courts in the court hierarchy. This pPreczss 7 Do
may be referred to as the jurisdictional technique, indicating that different courts -Jor\$p: ciraae
have jurisdiction over different types of cases. A jurisdictional technique may ‘EckMVE
differentiate between cases according to their value. Although common, the (Cowems Accozome
jurisdictional approach suffers from a serious weakness, because allocation Coals °rwfv
criteria tend to be inflexible and end up making unsuitable matches between Rk
disputes and courts. If, for instance, the criterion for allocation turns on the value ‘?b(""-*efﬁ_"_-
of the dispute, high value cases would be referred to the superior courts even L RIS
when they are in reality straightforward, and low value cases would be sent to the
inferior courts even when they are in reality complex. A different technique
consists of matching not courts to disputes but of matching procedure to disputes.
The same court may have .a range of processes at its disposal, ranging from
formal and demanding proceedings, through intermediary proceedings, to rough
and ready informal processes. 4 ofa

Both the jurisdictional system and the system of matching process to dispute 1.87
have been prone to upward pressure, which constantly pushes more cases PR T\?)Ra ~
towards the superior courts or towards the more formal and demanding proce- sl "Q‘
dures. A number of factors tend to contribute to this. There is a common 'S*PEMSR S
perception that the superior courts employing the most probing .procedu.re pro- HG: cainhy i
vide the benchmark for justice, which entails that inferior courts dispense inferior = p i PrOGOYE

justice because they are staffed by less senior judges or because they follow less

Alocazem ¥

' Suppose that a person is party to two separate disputes pending: one involving £15,000 anq the
other £1m. In both he strongly believes himself to be in the right. The person is allocated a given
amount of judicial time for both his cases and he is left to choose how to use it. He could choose to
devote half of his allocation to each case. But if he believes that the more judicial time a dispute
receives the more likely it is that the court would reach the correct result, he would devote the great

majority of his allocation to the £1m case for obvious reasons.
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probing procedures. A further factor contributing to the upward pressure has to
do with financial and tactical incentives. If lawyers earn more from litigation in
the superior courts or from engaging in more demanding procedure, they may be
tempted to direct as many of their clients (o those directions. Clients too may
have reasons of their own to turn to more expensive processes, particularly if
they can thereby intimidate their poorer opponents by doing s0.'%°

_ The pre-CPR approach to the problem was largely jurisdictional, consisting of
a two-tier system of first instance courts. The County Court was originally
conceived as a forum for the resolution of low value disputes by means of a

5,52z~ simpler and more expeditious procedure than that employed in the High Court.**®

In recent decades, however, the procedural differences between County Court
and High Court have been eroded, especially after 1991 when the monetary limit
for County Court jurisdiction was abolished.'!' A simplified procedure continued
to operate only with respect to small claims. .+ a ' .

The CPR are based on a more thorough, flexible and adjustable method for
obtaining a satisfactory correlation between the needs of individual cases and the
process adopted for their resolution. There is only one set of rules applicable to
both the High Court and the County Court. There are three procedural tracks: the
small claims track, the fast track and the multi-track. Although some jurisdic-
tional rules remain, the jurisdiction of the County Court overlaps .substantially
with that of the High Court. The intention is to reserve High Court adjudication
for litigation that requires specialisation (such as heavy commercial cases Of
complex disputes arising from construction contracts), or which justifies High
Court attention due its. value, importance or complexity. Accordingly, whether
litigation is to be disposed of in the High Court or the County Court and the
appropriate track depend primarily on the importance, value and complexity of
the claim. | " .

Allocation to the appropriate track is determined by the court, not the Earties.

J - § . :
T¥E Coonz avvee~y The tracks are considered in Chapter 11; for the present it suffices to say that the

TR T
Srat . <D

Fes7 - Soom -
P AN,
Moty SOeeKk

v SEraoul A
D LT “5"-‘

small claims track, which is intended, roughly speaking, for money claims up 10
£5,000, is meant to provide a simple and cheap method for resolving run of the
mull disputes.’'? The fast track is designed for mid-range .cases, of between
£5,QOO and £25,000.""* It consists of a more probing procedure than the small
clms track but is less intensive and extensive than the multi-track procedure
which is reserved for the really serious or difficult cases. Moreover, within each

109 Prs . , o |
difﬁpcr:!(l): ftcg' lth - CPR, the High Court and the County Court had different procedures. Since it W35
with the a:dy ers 1o master the rules of both courts, there was a tendency to direct cases (0 the court
110 The C‘:)rg; t t::ne with which the lawyer was familiar, rather than to the appropriate court. e
value of £20 i)r’u 132 (established by the County Courts Act 1846) had jurisdiction limited to the
Courts, claims for les Which was progressively raised reaching £5,000 in 1991. Within the Counl)‘
Goan ’rooedumor ess than £l.009 (1991) were dealt with by the small claims court. The County
was P(‘))SSible to wai ﬁl‘eaper e lll!gal.lts Were encouraged to bring their claims there even where it
1 Courts and seek Migh Court adjudication: County Courts Act 1959, ss.19, 20.

urts and Legal Services Act 1990 and the High Court and County Courts Jurisdicligg;))m

1991 (SI 1991/724). J. i .
112 CPR 26.6(1): zg ;DB:SWID, Small Claims in County Courts.in England and Wa.les.(l

"3 CPR 26.6(4).
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track the court has extensive powers to ensure that the process employed is
proportionate to the individual requirements of the case.!'* °

It is worth bearing in mind though that just as process ;ends to get adjusted to  1.91
/l_s,pmes,:dmputes.loo can tend to adjust to process. As Professor lan Scott has —s frocexs

observed, “an alteration in the processes for handling a dispute can have the ze o0 /o
effect of altering the dispute itself.”''” The procedure adopted may have a 7ix onpxrms
bearing on what the parties decide to dispute and-how they go about it. A further ©=a, w7 The
point to bear in mind is that parties and their lawyers respond to economic and Usters

other incentives and that these too may affect the nature of a given dlSpute its

complex1ty and its intensity. o i 3T

The implications of proportionality for case management
CPR 1.1(2)(e) instructs the court to allot to any given case an appropriate share 1.92
of court resources, bearing in mind the need to reserve resources for other cases. SO LRI

When dealing with an individual dispute, therefore, the court must consider the = coupc weuse
consequences that individual decisions may. have for other litigants and the e~sasa Tms

system as a whole. Lord Woolf C.J. has explained: i e
. , . s e i L TP Ouad DTS !

“A judge’s reSponsibility today in the course of properly managing litigation requires 2 °re<n

~ him, when exercising his discretion in accordance with the overriding objective con- &' PéauTs 4vp 7S
tained in CPR Part 1, to consider the effect of his decision upon litigation generally. An TH% S»STE a3 A
example of the wider approach is that the judges are required to ensure that a case only  #2#etg
uses its appropriate share of the resources of the court (CPR Part 1.1(2)(e)). Proactive
management of civil proceedings which is -at the heart of the CPR, is not only |
concerned with an individual piece of litigation which is before the Court, it is also
concerned with litigation as a whole. e

Lord Dyson M.R., extra-judicially, h'as similarly stated:

“We have a managed system. That system must be managed for the needs of all /
litigants. The new emphasis in the overriding objective on proportionate cost and
compliance is intended to make sure the wider public interest remains at the forefront
of all our minds.”

.\‘-.

E-S?'LL.NC\/ pr e
This is especially so in relation to adjournments, because the need to adjourn the aogourmresTi

trial in one case could have a knock on effect on other cases waiting for their turn.
Therefore, the courts treat postponement of a date fixed for trial, or adjournment
of the trial itself, with considerable disfavour.'’
Considerations of proportionality come into most procedural decisions, and 1.93
guide the court in determining the process to be followed both before and during Gess\osnams
the trial.''® One of the first matters that the court must consider is whether the ©F fkotnwanty

LAY

''* The need for proportionality is stressed in a number of rules. See for example: CPR 30.3 (criteria
for transfer), CPR 31.3 (right of inspection of a disclosed document), CPR 31.7 (duty of search).
"> LR. Scott, “Caseflow Management in the Trial Court” in Zuckerman and Cranston (eds), Reform
of Civil Procedure—Essays on Access to Justice (1995).

''¢ Jones v University of Warwick [2003] EWCA Civ 151 at [25], [2003] All ER (D) 34 (Feb) at [25],
[2003] 1 WLR 954 at [25]. -

'17 See 29 PD 7. 4(1); Fox v Graham Group Ltd, The Times, August 3, 2001, per Neuberger J; Boyd
& Hutchinson v Foenander [2003] EWCA Civ 1516; Fitzpatrick Contractors Ltd v Tyco Fire
Integrated Solutions (UK) Ltd [2008] EWHC 1927 (TCC) |

''® For examples see WB 2011, 11-10. -
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case raises issues that require adjudication. It has the power to strike out a

- SreE 05T gratement of case if it discloses no reasonable grounds for bringing or defending

(o BEadaests | he claim (CPR 3.4(2)), and it may do so at its own initiative. If the dispute does
— raise an issue worthy of court attention, the court must next consider whether it

N ’%’“;'l‘f;r could be decided summarily without recourse (0 One of the normal trial tracks.
(r0 rzac Prosser|IThe court may give summary judgment against a party if it considers that the
OF Jvccess } party has no real prospect of succeeding in his claim or defence (CPR 24.2). The
choice of summary disposal is governed by the need for “avoiding the court’s

resources being used up on cases where it would serve no purpose”.’ rid
1.94 Given the pivotal role occupied by proportionality in the overriding objective,
®ere Rreskzct ¢t is only natural that a real prospect of success should become a widely used test

“VELR) for the investment of court resources. It is a general threshold test for allowing
‘I’rmisnim +o: acase to continue or go to trial. It is used in deciding whether to give permission
- APPRAL to appeal (CPR 52.3(6)),!* whether to order a new trial,'*! whether to strike out
< pReSINAL a claim that is indistinguishable from a previous claim with which the claimant

- >uweoX A . qid not proceed,'? and whether to set aside a default judgment (CPR
o= h S0 Ligmn

o asae e 13.3(1)(@)).'2 , |
Swwnet. ] 95 Proportionality informs the court’s approach to virtually every aspect of the

Yrotcaxe~acy  case. It is an important consideration in deciding to which track to allocate a case
7 veacA=T «: and is central to the choice of case management directions. Thus, it is relevant to
e - deciding the scope of disclosure,'** to permitting amendments to statements of
- Mool e (A . = pe . ’ pe g 57

- Xm0 Ducicsaas case,'® to allowing expert evidence,!26 to the making of costs orders,'*’ and to

| frodveesr¥3  whether to entertain an appeal.'?® Proportionality is similarly relevant to the

~Exgenr CuClr . . . :
- CT obpenS imposition of sanctions for non-compliance with rules or orders and to making
- AZUNee , |

T ten- cOsts orders or assessing the amount of costs to be paid.!?®

cavenses 1.96 There is a tendency to invoke the overriding objective even where the court 1S
not exercising a CPR power or interpreting a CPR provision.'?® This is inevitable
because a court that is conscious of its duty to manage cases is unlikely to remain
> WE 2V - YN unconcerned about excessive use of resources or about unacceptable delays

BEVOD THE (PA
"'> Swain v Hillman [2001] 1 All ER 91, CA.

) ;zgggdoka v Jemal, The Times, July 8, 1999, CA; SBJ Stephenson Ltd v Mandy, The Times, July 21,

:2 Coflexip SA v Stolt Comex Seaway MS Ltd [2001] 1 All ER 952n, CA.
= iicumm mec[ioL d v Ashron [2001] Ch 291, [2000] 3 WLR 1400, CA.
ram v Adam [2004] EWCA Civ 1601, [200
'2¢ CPR 31.3; 31A PD 2. FORLT Al 2R Tl
o0 McPlilemy v Times Newspapers L [1999] 3 All ER 775, CA, 5
aniels v Walker [2000] | WLR 1382, CA: Mann v Chetty [2000] All ER (D) 1531, CA.
;’;QSPR 44.4-5, 44 PD 13.13. See also Mars UK Lid v Teknowledge Ltd (No.2), The Times, July 8,

128 , 3 ;
.t would not be a sensible use of court time to consider the merits of an appeal against &1
interlocutory injunction, when the trial was a few weeks away: SBJ Stephenson Ltd v Mandy, The

Times, July 21, 1999, CA. cf. Adoko v Jemal, The Times, July 8, 1999, CA. See also: Walker v Home

Office (April 16, 1999, unreported), CA.: . 2204, The
Times, December 28, 2000, o Hdnold v T Helding) [200(.)] All BR ()

:: Adam Phones Ltd v Goldschmids [1999] 4 All ER 486, Ch. .
2 05‘}7;' ZX‘:IITIH:;: ‘Ilgstlt'enuna v Ch?ef; Constable of Greater Manchester Police [2001] EWCA Civ 9)1
Co [20011 EV » CA (permmu?g jury to alter verdict after discharge); Bentley v Jones HA” i

o [2001) EWCA Civ 1724 (acceding to submission of no case to answer without putting defend™

to election); Mobile Export 365 Lid v Reven T EWHC 1737
(Ch). For more instances see 2013 WB. ll-Si‘j le;lfi Customs Commissioners [2007]
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simply because CPR 1.2 does not strictly apply to the exercise of the manage-
ment power In question.

Early identification of issues = R .

In order to resolve a dispute expeditiously and with proportionate investment 1.97
of procedural resources the court must control litigation from an early stage so as 4ecy Toermroamsa
to be able to devise appropriate case management directions. The court must “"’f“‘,:jM
begin by identifying the issues in dispute, determine which of them require full propsae
investigation and which can be summarily determined, and decide the order in - Sx2 our
which this is to be done (CPR .1.4(2)(b)—(d))."*' Even at this early stage the court T;?::L ?;_,:;f:
may, of its own Initiative, strike out a statement of case or exclude an issue from - 2r=4 oF vscsa~
consideration.'*? . T . . {

The court’s management task is facilitated by the allocation questionnaires, 1.98 ~
which the parties must return to court after the defence has been served (CPR Focvantzg B+
26.3). In these the parties are required to furnish the court with information about i‘j::j:f; .
the nature of the process that would be involved in resolving the dispute (such as 3
the number of witnesses and experts to be called), about the likely duration of the TvFmssare
trial and the costs of the proceedings. Moreover, the parties are encouraged to Aeevr Svdance

consult about the information supplied to agree proposed directions (26 PD 2). **® ""*¢

Reducing cost and enhancing efficiency d i .

Reducing the cost of litigation was a major aim of Lord Woolf’s report.'** This 1.99
objective is reflected in CPR 1.4(2)(h) which directs the. court to consider “‘mf ey 5
whether the likely benefit of taking a particular step justifies the costs of taking 10wig 8T
it. Most of the procedural innovations of the CPR, such as the procedural tracks, % 7 @@
stronger incentives to respond to offers to settle, and greater judicial discretion to :3,?::6;,
make costs orders that reflect the parties’ conduct in the litigation, are designed -Zvcmves %
to put a downward pressure on process Costs. | < f;fg“;m&u

The very existence of the procedural tracks is founded on considerations of 1.100
proportionality (CPR 26.8(1)). The small claims track offers a simple, expedi- 72ecies avs
tious and undemanding method for resolving disputes that will not benefit from Fousiso @0
greater procedural investment. Although the fast track procedure is fuller and o= AaT]
more demanding, it is still sparing by comparison to the fullest procedural = M‘QT”‘T‘“‘"’
4 ) X A EFLCSrCy
Investment that the multi-track may demand. The concern about appropriate
allocation of resources is reflected in the expectation that fast track trials should
be completed within one day (CPR 26.6(5), 26 PD 9). To ensure that this target
1S met, the court is in a position to give appropriate directions for pre-trial
preparations and for the conduct of the trial (CPR 28.6). Even on the multi-track
the court is bound to have regard to cost-benefit considerations when it comes to
determine, amongst other things, the range of disclosure, and the number of

expert witnesses. Wherever possible, the court is encouraged to resolve matters

"*! For the power to decide the.order in which to determine issues see CPR 3.1(2). The court may
decide that only certain issues in the proceedings should be adjudicated first. It may also consolidate

different claims and try them together. ' o |
132 According to 26 PD.5.2, the court’s power to dispose of cases summarily includes the power to

strike out a statement of case under CPR 3.4. For exclusion of issues see CPR 3.1(2).
*> Woolf Final Report, 80. | |
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of procedure without requiring the parties’ attendance in order to save costs (CPR

1.4(2)(3)).

‘ 1.101 As part of the drive for improved efﬁcienFy Lgrd ‘I’Z?olf .rec?ommended greatf:l
Ga=atsq ose SF use of technology in the management of litigation. This 1s reflected now -in
- &rwnloey ™ pR | .4(2)(k). Technology may be used for a variety of purposes.'?> The court
Sog Cenvy, £ may pse it to collect information about pending cases and track their progress, or
Sommiy TN as an instrument for planning judicial timetables and sittings. Judges are, for
-Gwmasady  inaance making increasing use of telephone hearings and of electronic means
z for communicating with the parties, and lawyers employ email for communicat-
iy ‘ ther and manaee the disclosure process electronically.??®

i TnFas>asuas INg With each other and may manage (i . Proce: y-
ArsD S0 AT However, lack of adequate investment in the infrastructure and the support
Ham@3NS Ty paaded 1o enable the courts to make use of technology has hampered their ability

3 Saata et A implement this policy fully and to improve their service to litigants."’

Promoting expeditious resolution -
1.102 The court should not wait for the parties to make applications in order to give
Coongy ravrs”  directions or, indeed, in order to enforce compliance with them.'3® CPR 1.4(2)(g)

Z,mofcw @y and (k) lay down specific measures for-promoting expedition. Further, the court
( L

iz, & owns Move MUSE set timetables for fast track and multi-track litigation (CPR 28.2 and 29.2).

- DL DRl It has a duty to review the state of progress on every occasion that a case COmes
-~ EFONE before it,'* and consider whether any additional directions are necessary. It must
CoroPrLiprlCe

N TGRS deal with as many aspects of the litigation as it can at the same hear.ing. (CPR
R - 1.4.(2_)(1)). Whenever a case comes before the court, whether on an appllcatlor.l for
S i striking out or for summary judgment, or whether for case management direc-
) tions, the court is now bound to consider all aspects of the case to date, including

the extent to which parties have complied with court directions.

Functional convergence of pre-trial and trial processes .
_ Cg}1.103 One of the prominent features-of pre-CPR procedure was a sharp distincion
) between the pre-trial and trial stages of litigation. Traditionally the pre-trial

Tr3-(0lae STage ; , ; : . '
VoS (OWSTOLES By process was exclusively occupied with preparation for the trial and was largely

ZoLQEN i Co_mml!efl by the parties, who were expected to carry out the pre-trial processes
raanrass coopc  With minimal court interference. Most importantly, the pre-trial stage formed no
Lrenssasn® - part of the decision-making process. Adjudication took place only at the trial,

\,.m.‘:a.r o teatr  where judges presided over the presentation of evidence and argument, and
or TRl where the final outcome of the litigation was shaped.

1.104 Court control of litigation, driven by the overriding objective, has greatly
Crst pacoierce £roded the functional differences between the pre-trial and trial phases. The

og IHS Qns-\Lac

: 1> Woolf Interim Report, 82; Woolf Final Report, 284, =~~~ "
125 2011 WB 11-13. L S |
O= castene '3 See CPR 3.1(2)(d) (tele

oo &S, conferencing).
'37 Lord Justice Brooke, Vice-

phone hearings); 23A PD 6 and 7 (telephone hearings and video

President of the Court of Appeal (Civil Division), Court Modemif"‘i""

gnd the crisis facing our civil courts, Society of Advanced Legal Studies, London, November 24
135 Sc;u‘?l?ec:'n & %?;us'siop'm Ch'})lz’ sourt Management and party compliance.

rict Finance Plc v Tu ~
139 See CPR 24.6(b) (direct o L3l EWCA. Civ 1374, [, after S1ay

ions after summary jud Lo, _ irections
for settlement); CPR 20.13 (directions aftei?i’ejfen%g;?m hearing); CPR 26.4(.5) (di



OvVERVIEW OF CASE MANAGEMENT OBJECTIVES AND POWERS 39

extent of the court’s involvement in the litigation process from the start is such
that the adjudicative task may be said to start as soon as the court undertakes
management responsibility for the case. The pre-trial process is not exclusively
devoted to exchange of pleadings and of evidence. Case management decisions,
such as determining the extent of disclosure or deciding what kind of expert
evidence to allow and how many experts to hear, are capable of influencing the
outcome. These and other similar decisions are an integral part of the process of
deciding the dispute. Of course, not every management decision is likely to affect
the outcome, but the scope for influential decisions is sufficiently extensive to
justify the conclusion that the adjudication of disputes is now one continuing
process, in which the trial is merely the final stage. This represents a very
considerable departure from the traditional common law model of civil adjudica-
tion and brings English procedure closer to civil law systems.

The evidentiary stage, which used to coincide with the trial, now begins 1.105
earlier. While in theory evidence and argument are still presented at the trial, in 9svcz a0
reality they may be put before the court well in advance of the trial. In a complex #*&2nev7s A&
case, the judge will have read the relevant documents, the witness statements and s
the parties’ skeleton arguments before the trial. At the trial, the court may a~ rrias T#s
dispense with the reading out of documentary evidence, with evidence in chief ceoots can
and even with detailed legal argument. The trial judge may limit the time for Pste~sz s
cross-examination or direct that oral argument should be limited to certain issues 7* &6 or
only or should be limited in time. The trial of a complex case, where the judge NN EneRl et
has done preparatory reading and given detailed directions for the presentation of ;ﬁ::;;&
evidence and argument, is a fundamentally different process than the traditional ,&w%:
trial. The modern trial can be a seamless continuation of the pre-trial process. -

THE PARTIES’ DUTY TO CO-OPERATE

In addition to their specific procedural obligations, the parties have a general 1.106
obligation of co-operation. CPR 1.3 stipulates that the “parties are required to N7 T Sorends
help the court to further the overriding objective”. Further, CPR 1.4(2)(a) states ::;:":A:::;"
that the court must encourage “the parties to co-operate with each other in the

conduct of the proceedings”. | |

The duty to assist the court

A court cannot manage cases without party co-operation, especially in the 1.107
English adversarial system in which the parties alone decide whether to litigate, ::; "Z: 3_“{; 3
what issues to dispute and what evidence to adduce. Without party co-operation ;. .,
the court can do little to decide cases on their merits. This has always been true, ~amegimenr
but court dependence on party co-operation is even greater now that the court has AR
the duty to manage the litigation process. Accordingly, CPR 1.3 imposes on A‘fr::u':‘:h
litigants a general duty to assist the court in its case management task. This n. coenrs

applies equally to the parties’ legal representatives.'*® However, the duty of =~rEessc

%0 Geveran Trading Co Ltd v Skjevesland [2002] EWCA Civ 1567, [2003] 1 All ER 1; Albon (t/a NA
Carriage Co) v Naza Motor Trading Sdn Bhd [2007) EWHC 2613 (Ch), [2008] 1 All ER 995. Though
CPR 1.3 cannot impose on a lawyer a duty wich is at odds with the duty owed to the client: Khudados

v Hayden [2007] EWCA Civ 1316. ’
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counsel to assist the court does not 1mpose a duty on counsel to act in a manner

1.108
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which is contrary to the client’s interests.'" |
For example, the parties have a duty (0 provide the court with full and timely

information about their circumstances and constraints, such as the availability of
expert witnesses."*? They must assist the court to allot the case no more than an
appropriate share of the court’s resources by responding to requests from the
court and the opponent for information relevant to the progress of the case.'*
Similarly, a party that notifies the opponent of a defect in the opponent’s CPR 36
offer to settle but refuses to inform the opponent of the nature of the defect prior
to a hearing is in dereliction of the duty to help the court manage the case.** A
party must not delay an application if to do so would disrupt the timetable for
trial.'** Where, when trial is imminent, parties make an application to vacate a
trial date, having been aware for several months that, because of the failure of
either or both of them to meet deadlines imposed by the court’s directions it was
unlikely that that date could be met, they are in plain breach of their duty under
CPR 1.3 (Giggs v News Group Newspapers Ltd [2012] EWHC 431 (QB), March
2, 2012, unreported. (Tugendhat J.)). , -

The duty of the parties to co-operate with each other

Although the rules do not expressly require it, parties are now expected O
co-operate with each other because this is one of the objectives of active case
management. They must respond positively to reasonable requests for informa-
lion'*® and to invitations to settlement negotiations, and they are encouraged 1O
agree to as many aspects of the litigation process as possible. Brooke L.J. drew

" guTis st Swowacs-altention to this aspect when he said that'47:

- fOPxy O BEigucs(
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“The whole thrust of the CPR regime is to require the parties to behave reasonably
towards each other in the conduct of the litigation. The old antagonistic point SCOMNE.

whichdtfsed to drag personal injuries cases out and run up the costs, should now be at
an end.” .

The duty to co-operate with each other is one of the most significant cultural
changes brought about by the CPR. Before the CPR, parties had no comparable
duty. They were of course obliged to perform their process duties, but beyond
that they were free to refrain from responding to questions. from their opponent,
free to witl?hold information unless and until they came under a disclosure duty,
free to resist settlement negotiations and free to treat any approach from an
opponent with disdain. If they engaged in negotiations, they remained free (0

! Khudados v Hayden [2007] EWCA Civ 1316,

142 :
- Matthews v Tarmac Bricks and Tiles Ltd [1999] All ER (D) 692, The Times, July 1, 1999, CA.

Mlauzi v Secretary of State for the Home Department [2005] EWCA Civ 128, where Brooke b

was critical of the Treasury Solicitor's fai : oiD
to comply with her process duty. : fallure to respond to requests to clarify whether she was goIDE

*“* Hertsmere Primary Care Trust v Rabi 274
'"d .A . 1 ER ﬂ7 -
cf. Huntley v Simmonds [2009] EWHC 40ga(Qg()mdh [2005] EWHC 320, Ch; [20051 3 A

"2 JSC BTA Bank v Ablyazov [2012] E j ismi
: : WCA Civ 155] ‘~ation Was dnsmle'ed
because it was raised too close 10 the start of the trial. - Where.a recusal applicanion

"¢ Mlauzi v Secretary of St
147 Baron v Lovell l999fw,f,,e 4f'plo8rlgf, Home Department (2005 EWCA Civ 128.
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drag out the talks to no end other than to make their opponent’s life difficult. By
contrast, parties must now conduct the litigation in a co-operative manner.
Parties are encouraged to agree case management directions in the multi-track

1.111

and present them for court approval without the need for a hearing (CPR 29.4). faeizs A<

If a defendant requires an extension of time for serving a defence, the parties are
expected to agree amongst themselves (CPR 15.5). If the parties are likely to
become involved in settlement negotiations, they may agree to request a stay to
allow time for negotiations (CPR 26.4). Instead of each party calling his own
expert, they are encouraged to agree on a joint expert (CPR 35.7). If parties are
in dispute over purely procedural matters, the duty stated in CPR 1.3 requires
them to co-operate in making a real attempt to explore solutions so as avoid
disproportionate expense and the taking up of excessive court time.'4®

Ernenitnesn T
AGHTs 4P
FopyStal
4 1o (s0XA &
IR AT

Parties are expected to respond in a prompt and helpful manner to reasonable tazvss se=

requests for information.'*® Crucially, parties are required to work together to
make adequate preparations for trial. As Briggs J. explained, they are required to
put to one side any hostility and co-operate in preparations for trial to ensure
proportionality of costs and court resources.'>® Unfortunately, the court has not
insisted on co-operation when it comes to service of proceedings, where it seems
that parties in a continuing relationship (landlord-tenant, employer-employee)
need not put in place arrangements to facilitate service of originating process. '’
Defendants’ solicitors are under no obligation to reveal the defendant’s address
for service.'’? ; :

Most importantly, parties are now expected to draw attention to any obvious
procedural mistake that the opponent has made so it may be corrected in time. A
defendant who waits until the limitation period has expired before arguing that
the wrong party was sued would not be allowed to reap the benefit of the
claimant’s mistake. Sedley L.J. explained:

“The Civil Procedure Rules are not, as at times the Rules of the Supreme Court seemed
to be, a sort of Hague Convention regulating the worst excesses of warfare, which
litigants were otherwise free to conduct as they saw fit. The overriding objective makes
this plain. In support of its principal purpose of enabling the court to deal with cases
justly, its first aim is to ensure that the parties are on an equal footing. The withholding
by one party, until it is believed to be too late to do anything about it, of the fact that
it is not the person whom the claimant manifestly intends to sue in my judgment runs
counter to the overriding objective.”'>? | -

"*® Lexi Holdings v Pannone and Parters [2010] EWCH 1416 (Ch). ‘

"% cf. Kuenyehia v International Hospitals Group Ltd [2005] EWHC 613, QB, [17]; Lexi Holdings
(In Administration) v Pannone & Partners [2010] EWHC 1416 (Ch).

'*0 Lexi Holdings (In Administration) v Pannone & Parners [2010] EWHC 1416 (Ch).

'*! Estates Acquisitions and Development Ltd v Wiltshire [2006]) EWCA Civ 533; Drury v Carnegie
v Drury [2007] EWCA Civ 497. | '

'>2 Hallam Estates Ltd v Baker [2012] EWHC 1046 (QB).

'33 Kesslar v Moore & Tibbits (a firm) [2004] EWCA Civ 1551, [2005] P.N.L.R..l'?, [2'{]. Although
the approach to be taken to applications to add or substitute a party after the limitation period has been
somewhat controversial (e.g. Morgan Est (Scotland) Ltd v Hanson Concrerg Products Ltd [?005]
EWCA Civ 134: Adelson v Associated Newspapers Lid [2007]) EWCA Civ .701) the ser.ltlment
experssed by Sedley L.J. is still valid. For a discussion see Ch.13, Joining claims and parties and

collective redress procedures.
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1.113 There is no general duty upon one party to point out the mistakes of anoth

- e W e W -

TALURS 7o ;q-sfpam or_his legal advisers, but such failure may, as we have seen, attra

Of @ r524F  Gisapproval,'™* For instance, in Beever v Ryder Plc,'** the defendant alerted tt

-——

. SR T court. but not the claimant, to the latter’s failure to file a costs estimate with tt
A g—:‘,p allocation questionnaire, whereupon the court made an unless order with whic
i::ﬂ:;;» the claimant failed to comply with the result that the claim was struck out. Tk

Court of Appeal stated that the defendant’s action was a breach of good practic

and therefore a factor to be taken into account when determining whether th
claimant should be granted relief from sanction.

Party co-operation—pre-action protocols
1.114 Under the CPR the duty to co-operate starts before commencmg proceeding
77 o Coopeasne as a result of the pre-action protocols. The aim o.f the pre-action Protocols is b
schacs perors  Teverse the former culture of litigant warfare. In his Access to Justice report Lon
s nnevene  WoOIF explained that we need a system “which enables the parties to a dis sput
o Ras=04%> 1o embark on meaningful negotiations as soon as the p0551b111t.x“og}}1gatnon i
e idennﬁed and ensures that as eams possible they have the relevant informatioi
ves to deﬁne their claims and to make realistic offers to_settle”.'>® Pre-actioi

oo s 80— S e AL heon YLE
“ protocols are designed to meet this objective by aiming:
d

“(a) to focus the attention of litigants on the desirability of resolvmg dlsputes withou
litigation;
(b) to enable them to obtain the information they reasonably need in order to entel
into an appropriate settlement; or '

. ‘(c) to make an appropriate offer (of a kind Wthh can have costs consequences 1
! litigation ensues); and

if a pre-action settlement is not achlevable to lay the ground for expedmous conduc
of proceedings.” !’

Arnas

Practice Direction—Pre-Action Conduct states:

Pescxcs Diaecoaw | 1-1 The aims of this Practice Direction are to—

Vez oo Cotxr| (1) enable parties to settle the issue between them without the need to stant
proceedings (that is, a court claim); and =
(2) support the efficient management by the court and the Partles ol
proceedings that cannot be avoided.

1.2 These aims are to be achieved by encouraging the parties to—

(1) exchange information about the ; issue, and )
(2) consider using a form of Alternative Dispute Resolution (“ADR").

L115  Failure to comply with the protocols would normally have serious adverse

Aoere consequences for the party at fault, as the fo]lowmg provisions of the PD Pre-

CORFRTAXZS  Action Conduct state:
T TAUNG TO .

LOwmRLYy WTH 134 Thames 7,ams Lid v Adams [2006 . | | | | Joitte &
EWHC 3291 Q tion er v De
¢ rotocols Touche [2011) EWCA Civ 1321, ] ( B); Berhell Consrruc 101

'*> Beever v Ryder Pic [2012) EWCA Civ 1737
13¢ Woolf Final Repont, 107.

'*7 Woolf Final Report, 107.
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4.6 If, in the opinion of the court, there has been non- comphance the sanctions
which the court may impose include—

(1) staying (that is suspending) the proceédings until steps which oughtto . stay ofF
have been taken have been taken; pracodpiec

(2) an order that the party at fault pays the costs or part of the costs, of the _ s oro=iL
other party or parties (this may include an order under rule 27.14(2)(g)
in cases allocated to the small claims track); | |

(3) an order that the party at fault pays those costs on an indemnity basis ~ Z*>= "7

» Coyvs
(rule 44.4(3) sets out the definition of the assessment of costs on an
indemnity basis); |

(4) if the party at fault is the clalmant in whose favour an order for the - LSS SR
payment of a sum of money is subsequently made, an order that the ;‘i“:;‘; =
claimant is deprived of interest on all or part of that sum, and/or that .  _ eunici)
interest is awarded at a lower rate than would otherwise have been
awarded,;

(5) if the party at fault is a defendant, and an order for the payment of a - Tacrzase oF 74&
sum of money is subsequently made in favour of the claimant, an order #~7=%7 i
that the defendant pay interest on all or part of that sum at a higher
rate, not exceeding 10% above base rate, than would otherwise have
been awarded.” |

The protocols set out codes of best practice, which the parties are expected to  1.116
follow as soon as a dispute is likely to give rise to litigation. To remove the risk ¥rerecass serox
that the protocol process would become a source of procedural wrangling, it is <03 OF &7
expressly stated that the court will “be concerned about whether the parties have PRACK Ve
complied in substance with the relevant principles and requirements and is not ._ , “
likely to be concerned with minor or technical shortcomings™ (PD Pre-Action  Sugsra—~cs
Conduct 4.3(1)). The court will not insist on compliance where 1n the circum- stise S TR
stances the protocol would achieve no useful purpose.'>® Complaints about MiNOI 3 ueccaoce) ars
or technical infringements would be seen as going against the spirit of the policy *aa&Ivant
behind the protocols, and would certainly not attract adverse consequences.'>”

Although the court has no power to intervene before commencement of 1.117
proceedings, it has ample powers to deal with failures to comply once proceed- Combrascs wrm
ings are under way. Failure to comply with protocols may be taken into account ms’ =
when considering whether to grant relief from sanctions (CPR 3.9(1)(e)). The = . oo
court may take into account compliance with protocols when it gives case _,_ __ _ _
management directions (CPR 3.1(4)). The court could, for example, refuse an  sacraos
extension of time to serve a statement of case or withhold permission to amend — #\acsmzam
a statement of case, if the need for this would have been avoided had the party CZ‘;‘_”:’\‘“’
complied with the relevant protocol, or it may grant an extension subject to strict =, o0 qn
conditions.'®® A stay may be unposed where failure to comply resulted in the

'8 Orange Personal Communications Services Ltd v Hoare Lea (A Firm) [2008] EWHC 223
(TCC).

**>TJ Brent Ltd v Black & Veatch Consulting Lid [2008] EWHC 1497 (TCC).

'*® Price v Price (/a Poppyland Headware) [2003] EWCA Civ 888, [2003] 3 All ER 911.
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claim remaining obscure when proceedings were started.'®' The court may orde
a party who has not complied with a protocol to pay a sum of money into cour
(CPR 3.1(5)).'®? Most significantly, the court must take 1nto account this facto:
when determining costs (CPR 44.3(4), (5)(a))."** The fact that unco-operative
conduct may have serious costs consequences provides a potent incentive for
adopting reasonable attitudes. There can be little doubt that the pre-actior

protocols and the culture of co-operation to which they give tangible expressior

B it W - e S e - _—

have changed the character of English litigation for the better.
1.118  Special pre-action protocols are in force in a number of litigation areas.'™
Seers P12- However, even in the absence of a subject specific protocol the parties are

Aenas (o7t aypected to maintain certain standards of conduct. These are to be found in PD

S o ik G Pre-Action Conduct, section III, which sets out the principles governing the
¢orodut (o2 conduct of the parties in cases not subject to a pre-action protocol. For example,
1oz ausert€ 9F A although no protocols apply directly in small claims, failure to behave in the
| e frovece: ) spirit of the protocols may lead to sanctions.'s* Reasonableness is assessed by the
Ce. ‘f:l :"’ standards of the existing protocols. Failing to send a letter of claim, or respond
5 EdGE to such letter, will almost inevitably attract adverse consequences.'®® A claimant
cx< oregn.  who fails to send a letter before the claim, or a defendant who fails to respond,
runs a serious risk of adverse costs and other procedural consequences.
1.119 The stated core aims of the Pre-Action Protocol for Personal Injury Claims'®”’
Cors a:.ras oF Fepresent a general yardstick by reference to which parties’ behaviour will be
PAE - Actond Judged. The protocols advocate greater pre-action contact between the parties;

AR S YT s e

Provocos § early exchange of information; good pre-action investigation by the parties: and
A behaviour which is conducive to settlement or to enabling the parties to conduct
Gorznae Yoassiwltigation efficiently. It is not necessary for present purposes to discuss in detail
i the existing protocols. A general account of the personal injury protocol suffices

Pestcee T 10 illustrate the general approach.'6®

120 As soon as the claimant has evidence to support a realistic claim he must write
a letter of claim to the defendant and to the defendant’s insurer, in which

| . (ereh o s SUfficient information must be given to enable the defendant and his insurer 10
To T2 Pfetaur  aSsess their potential risk. The letter must include details of the accident, @
~o> P Trgodeq  description of the nature of the injuries and an outline of financial loss. The

Doomzary | o 3 5°F, § o s ‘

anesels STon M6 Oyl Johnson & Partner ; "HC
s LLP v W/ o et : 2007] EW
PO S 2178 (TCC). v Whipps Cross University Hospital NHS 'I')'zls{ [2007]
- Such order would be inappropriate where both sides failed to comply with pre-action pro:ocoli

See Mealey Horgan Plc v Horgan, The Times, July 6, 1999 (although the sentiments expressed in this

caseprotoc::)rlge from the late service of witness statements rather than breaches of pre-actios

‘2"233Daejan Investments Lid v Park West Clib Lid [2003) EWHC 2872 (QB (TCC)), [2004] B.L-R.

164 : ) 2
PD Pre-Action Conduct 5.2: Personal Injury, Clinical Disputes, Construction and Engineenng-

ll))efama.tion&:lP?'ofe,ssional Negligence, Judicial Review, Disease and Illness, Housing Disrepatr.
ossession Llaims based on rent arrears, Possession Claims based on Mortgage Arrears.

165 ,
510 "theld v DSM (Southern) Lid [2000) C.L.Y. 461; Linton v Williams Haulage Lid [2001) CL-Y

16 Phoenix Finance v Federation Int
costs ordered for failure to send a let
1672013 WB C2A-001.
198 2013 WB C2A-001.

ernational L’Automobile [2002] EWHC 1028, Ch: indemmity
ter before action.
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defendant is required to.acknowledge receipt within 21 days of the posting of the Asccaescaeens or
letter of claim and respond in full within three months of the acknowledgment, RERREF o)
either admitting or denying liability with reasons. If the defendant denies liabil- “=*~%= ¥ :
- . . . . ' MOSENI AL DO
ity, he must give reasons, including mention of any alleged contributory negli-
gence, and accompany his response with material documents. The claimant is in
turn required to submit supporting documents concerning special damages.

The parties are required to co-operate on the selection of an expert, especially 1.121
the medical expert. The protocol requires the claimant to give the defendant the £oF=#ena~s 70
name of more than one suitable expert. If the defendant does not object to at least S =
one of those named within 14 days, the claimant will then instruct the expert t0  Procsss
prepare a report. If the claimant is satisfied with the report it will be disclosed to
the defendant; either party can ask the expert questions. However, if the defen-
dant objects to all of the experts named by the claimant, or is not satisfied with
the report disclosed afier raising questions, he may decide to retain his own
expert. At allocation stage the court will determine whether the cost of two
experts is justified. The personal injury protocol also recommends that the A<cess 7=
claimant’s solicitor should be responsible for organising access to the claimant’s Po«wery
medical records and a specimen letter of instruction to a medical expert is to be
annexed. The protocol includes, as an annex, specimen non-exhaustive detailed
lists of documents which defendants should disclose with any denial of liability
in particular types of case, e.g. highway accidents and employers’ liability cases. (s7ise oF ceaw
The letter of claim and the defendant’s response do not bind the parties later, #~> @@=z &
provided that they were not intended to mislead and that they do not amount to 7" qi??.::;.
a settlement.'®® ol o o '

A letter before action or a response is no mere formality, ‘which can be 1.122

B —— p—

complied with by uninformative general phrases. In these documents parues o rashoe AT

‘must provide case specific information that will enable Lhe other party 0 2aIN @rouos SeSGRiC

C3 Pt IT S")

- — - - »

or arguments supporting it. Once parties gain an understanding of each other’s

T —— !
et

positions, their respective assessments .of the soundness_of their_case. Wlll carn
improve and may even converge. This initial exchange of positions will in many pR,,,.,o,;_.\

situations induce further exchanges to find out whether the gap between their >erres-e~
DS S O PPOULD DS

respective ‘positions can be closed sufficiently to make a settlement possible. P Lo ST

i —

Even if a settlement cannot be reached the pre-action process will have In many &

- ——

reasonable understanding of the nature of the case advanced and of the evidence FreemaTion 0%

I A T — ——-

_cases helg_d the parties narrow the controversy and identify the matters which s Foes
- @1 er’(,.y

_needed proof, so that the litigation process could be conducted with greater focus »= ST

and efficiency.

The parties’ protocol exchange does not, it must be stressed, have the status of 1.123
Pleadmgs As already noted, the parties are not bound by statements they make 2‘3;'6 ) Porocac
s A

in the letter before claim and the response. Nor do admissions have the effect that ;. e aoies

formal admissions have under CPR 14.1. Thus, Brooke L.J. explained, an _ ——

“admission of liability before an action was brought could not be equated with . ..,

an admission of ‘the truth of the whole or any part of another party’s case’. That agec«ssiony

'*® Pre-action Protocol for Personal Injury, 2.12.
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T

was because a party’s ‘case’ was not formulated until the claim form or partiz
ulars of claim were prepared, and a person did not ordinarily become a party unt
legal proceedings had been commenced”.'” LI

PROMOTING SETTLEMENT

Settlement and dealing with cases justly ,

1.124 In his report on Access to Justice Lord Woolf said that court resolution shouk
,@“m‘f’ be seen as the last resort, to be employed only where the parties are unable t
e e resolve their dispute otherwise.!”! CPR 1.4(2)(e) and (f) give expression to thi
msz““"‘ ©% idea by requiring the court to encourage the parties to use alternative disput
- resolution procedures in order to settle.tl.lelr. dlS[.)U[e without lmgauor.]. .Tp this en
Tacesrine FXEL the CPR adopt a twin strategy: facilitating inter-party communications, an,
Panzy Cottmcaney PTOVIdINg economic incentives for settlement. The pre-action protocols, dis
(P . actaee Pacg)CUSSEd above, represent the first limb of this strategy. Once the parties hav

. Plonfet Eloromic exchanged the material information about their respective positions, they ar
Fresxivas fon.  expected to consider whether some form of alternative dispute resolution proce
SurrcesnT  dure would be more suitable than litigation (PD Pre-Action Conduct, 1.2, 8]
Cc‘"""f“"” SF Similarly, where the court gives case management directions of its own initiativ:
A AL LT

orosas ) it may direct the parties to consider ADR (29 PD 4.10 (9)).'7

Benefits of ADR | o e wmh
1.125 Moderation, accommodation and foregoing some of one’s entitlements fo
:\:l '_:““f"‘;? altruistic or selfish reasons are as much to be commended in legal disputes as 1
CosT Mmomef social, economic, or personal relationships.!”> Qut-of-court settlement

or mneaton Offer considerable economies to litigants and_the court. Rartie_s__\_v_t_lg_,s,c_ulc_xm

S i B spared the cost of litigation and obtain swift resolution, while the court save
L) o S Sy O e e s -

D LT Ao Scarce resources. By settling their dispute parties may avoid the tension, th

T —— L ————— e —

acsonw  UNCertainty and the emotional burden that litigation often entails. Not least, &
agreed outcome 1s more likely to be acceptable to both parties, and not just to th
winner in court proceedings,74 T e

1.126  Th e A SLL AT R e .. L
SEusher poR ADRe) SSP I;Glossary defines the expression “alternative dispute resolution

FMETHODS as denoting a “collective description of methods of resolving dispute
otherwise than through the. normal trial process”. There are several alternativ

dispute resolution methods, ranging from informal mediation or conciliatio

-w r\*.*‘--

17 CPR 14.1A. And see: Sowerby v Charlton (0 | " .
' : : l i : toke on Trea
City Council v Walley [2006 y riton [2005] EWCA Civ 1610, [18); Walley v Sto

] EWCA Ci . 48.
"7 Woolf Final Report, p.4, tv 1137, [2006] 4 All ER 1230, [2006) C.P. Rep

172 - . | .
whe—?}:e d&:ctlon would normally take the following form: “The parties shall by [date] coqsnd:
for re: c:l ’ case IS capable of resolution by ADR. If any party considers that the case I8 unsuitab:

* ution by ADR, that party shall be prepared to justify that decision at the conclusion of U
tnal, should the judge consider that such me is conside

' : ans of resolutio jate, when he 1
Ing the appropriate costs order to make T ) AR SERIIDRR,

o M Rosenbe “D isi vt . gt ”» ]
69 Mich. L.R. ;g97 evising Procedures That Are Civil to Promote Justice That Is Civilised (197

174 Halse M_l
sy y v Milton Keynes General NHS Trust; Steel v Joy [2004] EWCA Civ 576. (2004] 4 All E



PROMOTING SETTLEMENT 47

systems to quasi-judicial methods such as arbitration.'”> Mediation processes are - H=>anam
designed to bring opponents together with a view to reaching a mutually agreed

solution to their dispute.'”® Conciliation aims not only at securing an agreement - coresearon
between the disputants but also at reconciling them to each other, so that they

may resume a working or amicable relationship.'”” Arbitration may amount to a -.42g.tanoo
full blown legal process, conducted according to procedures that mirror those of

the court, except that the process is voluntary and is carried out before adjudica-

tors chosen by the parties.'”® Common to all these alternative forms of dispute

resolution is the attraction of privacy. |

Facilitating negotiations and ADR
One of the aims of pre-action protocols is to facilitate early negotiations 1.127

between the adversaries. The parties’ exchange of information and the explora- ¥&- acmes fretosy

tion of their respective positions will often lead to discussions about the possibil- F««mar= &azer

Ao 1 AXTOAS g?’

ity of an agreed resolution. But the initiative is not left entirely to them. CPR @asucno ano
1.4(2)(f) makes it part of the court’s case management duty to help “the parties S<ta~ee o<
to settle the whole or part of the case”, and CPR 1.4(2)(e) requires the court to

encourage “the parties to use alternative dispute resolution procedure” and to '*& ©v&r Mvic

*1: 13 T . . HILP PaAN IS 79
facilitate “the use of such procedure”. Thus the court must itself try to see if the corre oo -,;

IOl L2

parties can be brought to resolve their dispute by agreement and, failing that, it w2 an A2 Paxsy

must consider suggesting to them the use of an ADR process. The court would
draw the parties’ attention to ADR whenever it considers that_the likely cost of

. s e e TR i A D i, -~

litigation might exceed.the amount in_dispute.”®

TNE — -y

Pre-trial arrangements must ensure that sufficient room is always made for the 1.128

possibility of settlement. After the defence has been served, the parties have to Stay o frxzzon

complete and return to court an allocation questionnaire (CPR 26.3). In it the 7>/~&era7s

parties are required to indicate whether they require a stay of proceedings in (Re@uyr i Ths

order to reach a settlement (CPR 26.4). Once the parties have requested such a Q_)&..:;;s

stay, the court will stand aside from the process in order to enable them to attempt
to resolve their dispute without court adjudication. o
If the parties have not taken the initiative to attempt settlement, the court may 1.129

| - . .y s kil CO\JQT\S
use the first opportunity available to draw to the parties’ attention the possibility e

of a stay for settlement and to the availability of facilities to help them in this o -\ ocam
regard. In the Commercial Court, the parties’ attention is drawn to the possibility -~ nanv=

'*H.J. Brown and A.L. Marriott, A.D.R. Principles and Practice (3rd edn, 2011) (“ADR Princi-
ples”); D.S. Sutton, J. Gill and M. Gearing, Russell on Arbitration (23rd edn, 2007); D.M. Cz.no’,
Arbitration Practice and Procedure (3rd edn, 2002); J. Tackaberry and A. Marmott, Be:ns:ems
Handbook of Arbitration and Dispute Resolution Practice (4th edn, 2003) (“Handbook™); M.J.
Mustill and S.C. Boyd, Commercial Arbitration (3rd edn, 2009). .
"® Handbook, paras 11-08 et seq.; ADR Principles, Chs 6-13. L
""" Handbook, paras 11-08 et seq.; ADR Principles, Chs 6-13: the terms “concnha_non' aﬁd medna;
tion” are often used interchangeably in the commercial context; but see Alan Shilston, Arb-Mecz.
Arb-Con is preferable”, 63 Arbitration (The Journal of the Chartered Institute of Arbitrators), (No.4,
November 1997), p.241 for an attempt at distinguishing. Conciliation in 2 technical sense 1s more
?2812 fczlubnd in the context of family disputes.
andbook, Pt 2. ;
"% See: Halsey v Milton Keynes General NHS Trust; Steel v Joy [2004] EWCA C}" 576, [38844]: :}:
ER 920; Reed Executive Plc v Reed Business Information Ltd [2004] EWCA Civ 887, [2004]

ER 942; Burchell v Bullard [2005) EWCA Civ 358; 2013 WB L.4.11.

)
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Cony pot@at e an “early neutral evaluation” of the dispute. In appropriate cases and with th
CUMAT UB o oreement of all parties the Commercial Court will provide a without-prejudice
TWE Contees 8ol on-binding, early neutral evaluation (“ENE”) of a dispute or of particula

issues. 'S0

Economic incentives for settlement o
1.130 Although participation in ADR is voluntary, failure to accept an invitatio

;' ussemeness T from the opponent or the court to participate in ADR may have serious advers
3RANE o AN B : R :
‘Q:,‘, —r consequences. The court may take into account_the parties’ conduct when |

M —— = A —— — W — L —— ————. -
- T . ———— — - - -

decides what costs order to make (CPR 44.3(4), CPR 44.5). It may therefore tak

Coacgy APL Hay . e : e o e .

@esorr i A 1INMO account a party’s unwillingness to respond to.offers of negotiation comin

Aousass cosy  TOM an opponent, or to the court’s own suggestion of referring the dispute t
oROZA ADR. A court may deny a successful litigant his costs if it considers that had th

N — -,

litigant accepted an_ADR invitation the case might have setlled b
agreement.'®’ o
1.131 A powerful system of settlement incentives is established by CPR 36. 4

Con 3L defendant may make a CPR 36 offer to settle for a certain amount of money. s
Tixsaos - claimant who declines such a settlement offer, but fails at trial-to_obtain a mor

Cost orOIA IF favourable judgment than the. defendant’s offer will normally be ordered to pa
TiE PaRTY Vs the costs that the defendant incurred from the time starting 21 days after the ofte:

S Wy ——

por oot~ A Similarly, a claimant may make an offer to settle for a certain amount. If

rons Favoes8E defendant declines a claimant’s offer to settle, and the claimant obtains a Mot
SUNGrAEAIT THa R

o orz-a_  lavourable judgment, the defendant will normally be ordered to pay enhance:

A —— it .
—— -

.- —— ——
— - —

o —— - ——

costs and enhanced interest. Given that litigation costs are very considerable, th
risk created by being presented with an offer under CPR 36 provides a powerft
incentive to settle. R B
by el "o ) —— e

Settlement and access to justice
1.132

e oo The second part of the strategy of encouraging settlement consists in economsi

Serciass To sticks and ?;rrots. Although the court has no power to compel parties to attemj
we arsn RS atee SElIEment, ™ the court uses economic sanctions to weaken resistance to settle
loJerrismgur  INENL negotiations. The sanctions usually take the form of adverse costs orders. "’

6 PO | POT N - : , , .
w_l N It might be said that Imposing economic disadvantages on parties who refuse t

R attempl settlement is inconsistent with the court’s duty to enforce rights b

—

180 . -
(70'(1)'33 Adm(liralty & Commercial Courts Guide (9th edn, 201 1). G2.1. See also Chancery GuX
1202, amended to November 14, 2011), Ch.17, and Queen’s Bench Guide (2007), 6.6.

| Lﬁ)un.lzen: Railirack Plc [2002] EWCA Civ 303, [2002] 2 All ER 850, [2002] 1 WLR 2434; Hur
St [2001] EWHC 1051 (Ch), [2002) All ER (D) 135 (May), [2002] Rep. 59; Haisey v Milt«
s veneral NHS Trust; Steel v Joy [2004] EWCA Civ 576, [2004] 4 All ER 920; Reed Execum
& 60‘11’5::5(1 [Bizlz)ﬁg]eséizjgzngian Ld [2004] EWCA Civ 887, [2004] 4 All ER 942; Burchell v Bulla
v ; o . ers &

ncfznsidered in detail in Ch.27, gjsgt;.ROIf ¥DR Guerly BRIL] BWCK Clv 78. Toess, B
97011;:{[;3'6 1; M:lloh:.Keynes General NHS Trust: Steel v J oy [2004] EWCA Civ 576, [2004] 4 fA_".F
extra idics a]elr..ts. 1gea that the court may not compel parties to engage in ADR has been cntCI=
Docu;lnems/S & 1hf avin ngh.tman, December 5, 2007, http://www.judiciary.gov. uk/ResourCeS/:)/ C
Py 'def es/lightmanj_law_society_051207.pdf; Sir Anthony Clarke M.R., May &, 200

pP-/www juaiciary.gov.uk/Resources/JC O/Documems/Speeches/mr_mediation_conference..

ZxayO&pdf; and by Lord Phillips of Worth Matravers, March 28, 2008, http:/www.judiciary- LoV
_‘ésources/.l.CO/D'ocumenrs/Speeches/lcj_ad,. india_290308. pdf ; ,
For detailed discussion see Ch27, Costs. pdf.
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RN Ly pe 77E550ES
providing state-backed remedies for wrongs, which demands court adjudication. ¢nestics s Bas
Professor Genn has pointed out that the message emerging from the Woolf 7 3&7=~=

Arts e osvaes o)

Report on Access to Justice and from the ensuing stress on the importance of Crrs®
encouraging ADR is that litigation and adjudication are bad and disagreeable, — .. % ... .»...7

while settlement and, in particular, mediation is attractive and in everyone’s best *«-# < e
interests.'®* .
. There is nothing inherently obJectlonable In_encouraging opposing litigants to  1.133

—00‘—‘.—._.

settle their differences by agreement rather than court adjudication. Giving up a Fer A& et v

— - — S ——— 0 . S B s T W S . v . W —_ -

proportion of one’s entitlement for the sake of settlement would in many il o

suuauons be a price well worth paying for av01dmg the uncertainty and coStS  powwrstacy

T —— . A —

The issue of voluntarmess was touched upon by the ECtHR in Deweer v
Belgium.'®> The applicant, a Belgian butcher, was charged with an offence of
selling meat at an illegal profit. The public prosecutor ordered the provisional
closure of the applicant’s shop either until judgment in the criminal prosecution
or until he paid an agreed fine of B. Fr. 10,000 by way of settlement. The
applicant argued that by being presented with that choice Belgium infringed his
rights under Art.6 ECHR because the procedure employed put undue pressure on
him to compromise. The ECtHR held that while the prospect of having to appear
in court is liable to induce a tendency to compromise on the part of many persons
charged with a criminal offence, such pressure is in no way incompatible with the 5 .« ,0= 5.
Convention. But it did find that a threat of imminent closure unless the applicant sos= Bewas 7
settled did violate Art.6. True, the applicant could have challenged the order e~ a Ser7esns
following the closure, but it would have taken months to resolve and in the & TPwoemate
meantime he would have been deprived of income while having to continue ""E:;:“ &
paying his staff and risking the loss of customers and therefore of his business
even if he successfully challenged the order. Such pressure, the court found, was
Incompatible with Art.6. -

The pressure exerted by the State in Deweer ef_fecnvell robbed the right of 1.134
access to court of much of its practical use because the disadvantage involved in g, <3 ov,0r 72

e T i i,

obtaining_court adjudication. was-greater than-the. value _of the remedy that the riupess Prasies

— T ——

applicant_could obtain in court. However, not every pressure, whether financial To mEeenaic

—— - —

or other, could be said to undermine voluntariness or access to justice. There is (+o7 ™ 3577¢%)

———— ————————— . W W - - TS Senene

a fundamental difference between Deweer and the English position of imposing “H<™ ** Teasmade
adverse consequences on a party who refuses mediation. The English rule does
not require parties to settle but only to engage in settlement negotiations, in

L —— N —_—

which the parties remain free to insist on their positions and refuse to com-

B L N e S s e, - - - AN s

promise. Further, a refusal to neootnate would not necessarily result in financial
loss, because the court may find that the refusal was reasonable and would
therefore not impose_an adverse costs order.

It might be said that punitive adverse costs consequences added to already high 1.135
and unpredictable litigation costs could undermine voluntariness or access to
justice. It has been held that insisting on charging court fees to indigent claimants

'*¥ Professor Dame Hazel Genn, The Hamlyn Lectures 2008, Judging Civil Justice (Cambridge
University Press 2009) 52-56. See also S. Shipman, Court Approaches to ADR in the Civil Justice.
System, (2006) 25 C.J.Q. 181.

' Deweer v Belgium (1979-1980) 2 E.H.R.R. 439 (ECtHR).
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amounts to a denial of access.'®® Exposing a litigant of modest means =
unlimited and ruinous costs in the event that she fails to make out her case coul
UoloarTeisE3>  similarly amount to a denial of effective access to court.'®” Pressure is furthe
43 & ~MATER ncreased if on top of the normal costs risk one adds punitive adverse cos!
b orders. However, the issue of whether adverse costs consequences undermin
voluntariness is not straightforward because voluntariness is a matter of degres
We often choose options we would prefer to avoid but for the fact that th
alternative is even less desirable. It cannot be seriously suggested that I involun
tarily pay a parking fine which has been unlawfully imposed because I do no
wish to devote time and energy to challenging it. The answer will be influencex
not only by the degree to which a litigant experiences pressure but also by it
source. As just noted, it is wrong for the state to impose unaffordable high fee:
on those who seek to bring actions. But it is not similarly wrong for lawyers
charge high fees, even if the effect on access to justice is the same. Whether the
pressure (o participate in mediation (or, indeed, to settle) undermines voluntari:

ness or access to justice depends on the legitimacy of the pressure and its

] Nt
1.136 If the incentives practiced by the court are merely directed to encourage

PO Casruce wns~  participation in reasonable settlement negotiati_gi_g,g,‘_g_smc_li_s*t_ingqisbgg_from punish-
Ty a0 o fajlure o settle, there can be no possible conflict. As long as seftlements are

PiNE xo

ol concluded voluntarily (i.e., by parties able to decide what 1s_1n their best

o SRR -

Padnumoang. . INETESLS), no injustice is involved and no infringement of the right to fair trial
Reaswaace  Under Art.6, ECHR occurs.'®® What is important is to ensure that encouragement

BT —_— T

STTricameny  l0seltle does not impinge on a litigant’s.right to insist on court determination of

Y ST Py AN

#zeonanwns  the dispute.’® Nor should a party suffer from his refusal to engage in settlement,

TR - N e T - - pr—

when his opponent was requesting ADR in order to delay the process.'® Lastly,
it should also be borne in mind that no matter how much we may value
compromise there will always be a need for a legal process: where rights,

entitlements, and claims can be tested and determined by a court.'®*

-----
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" This matter will be addreused me oot} 2 Al ER 779,

addres . scifs: YESEaY 9
'®% Deweer v Belgium o more closely in Ch.27, Cosis.

(1980) 2 EH.R.R. 439, ECtHR.
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