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Introduction: The Moral
Reading and the
Majoritarian Premise

Construtional Confusion

The various chapters of this book were first published separately, over a
period of several vears, and they discuss a variety of constitutional issues.
Most of them were written during bitter constitutional arguments. The
hook discusses, in fact, almost all of the great constitutional issues of the
last two decades, including abortion, affiemative action, pornography,
race, homosexuality, euthanasia, and free speech. Some chaprers are abour
particular decisions of the United States Supreme Court, including famous
ones like Roe v. Wade, in which the Court first recognized a right to
abortion, the Cruzan case, in which the Court had o consider whether
people have a constitutional right to choose death in some circumstances,
and New York Times v. Sullivan, in which the Court dramatically changed
what free speech means in America. Some chapters include more general
material. Chapter 3, for example, evaluates the familiar charge that many
of the constitutional “rights™ thar the Supreme Court has identified in
recent decades, including the night to abortion, are not actually “enumer-
ated™ n the Constitution at all, but were invented by the justices them-
selves.
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The book as a whole has a larger and more general aim. It illustrates a
particular way of reading and enforcing a political constitution, which [
call the moral reading, Most contemporary constitutions declare individ-
ual rights against the government in very broad and abstract language, like
the First Amendment of the United States Constitution, which provides
that Congress shall make no law abridging “the freedom of speech,™ The
moral reading proposes that we all—judges, lawyers, atizens—interprer
and apply these abstracr clauses on the understanding that they invoke
moral principles abour political decency and justce. The First Amend-
ment, for example, recognizes a moral principle—thar it 15 wrong for
government to censor or control what individual citizens say or publish—
and incorporates it into American law. 5o when some novel or controver-
sial constitutional issue arises—about whether, for instance, the Firse
Amendment permits laws against pornography—people who form an
opinion must decide how an abstract moral principle 1s best understood.
They must decide whether the true ground of the moral principle thar
condemns censorship, in the form in which this principle has been incor-
porated into American law, extends to the case of pornography.

The moral reading therefore brings political morality into the heart of
constitutional law." But political morality is inherently uncertain and con-
troversial, so any system of government that makes such principles part of
its law must decide whose interpretation and understanding will be
authoritative. In the American system judges—ultimartely the justices of
the Supreme Court—now have that authority, and the moral reading of
the Constitution is therefore said by its critics to give judges absolure
power to impose their own moral convictions on the public. I shall shortly
try to explain why that crude charge is mistaken. 1 should make plain first,
however, that there is nothing revolutionary about the moral reading in
practice. 5o far as American lawyers and judges follow any coherent
strategy of interpreting the Constitution at all, they already use the moral
reading, as [ hope this book will make plain,

Thar explains why both scholars and journalists find it reasonably easy
to classify judges as “hberal™ or “conservative™: the best explanation ot
the differing patterns of their decisions lies in their different understandings
of central moral values embedded in the Constitution’s text. Judges whose
political convictions are conservative will naturally interprer abstract con-
sututional principles in a conservatve way, as they did in the early years of
this century, when they wrongly supposed that certain rights over property
and contract are fundamental to freedom. Judges whose convictions are
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more liberal will naturally interpret those principles in a liberal way, as
they did in the halcyon days of the Warren Court. The moral reading is
not, in itself, either a liberal or a conservative charter or strategy. It is true
that in recent decades liberal judges have ruled more statutes or executive
orders unconstitutional than conservative judges have. But that is because
conservative political principles for the most part either favored or did not
strongly condemn the measures that could reasonably be challenged on
constitutional grounds in those decades. There have been exceptions to
that generalization, Conservatives strongly disapprove, on moral grounds,
the atfirmative action programs described in Chapter 6, which give certain
advantages to minority applicants for universities or jobs, and conserva-
tive justices have not hesitated to follow their understanding of what the
moral reading required in such cases.? That reading helps us to identify and
cxplain not only these large-scale patterns, moreover, but also more fine-
gramed differences in consntunonal interpretation that cut across the
conventional hberal-conservative divide, Conservative judges who par-
ricularly value freedom of speech, or think it particularly important to
democracy, are more likely than other conservatives o extend the First
Amendment’s protection to acts of political protest, even for causes that
they despise, as the Supreme Court’s decision protecting flag-burners
shows. !

S0, to repeat, the moral reading is not revolutionary in practice, Lawvyers
and judges, in their day-to-day work, instincrively treat the Constirurion as
expressing abstract moral requirements that can only be applied to concrere
cases through fresh moral judgments. As [ shall argue later in this Introduc-
tion, they have no real option but to do so. Bur it would indeed be
revolutionary for a judge openly to recognize the moral reading, or ro admit
that it 5 his or her strategy of constitutional interpretation, and even
scholars and judges who come close to recognizing it shrink back, and try
to find other, usually metaphorical, descriptions of their own pracrice.
There is therefore a striking mismatch between the role the moral reading
actually plays in American constitutional life and its reputarion. It has
inspired all the greatest constitutional decisions of the Supreme Court, and
also some of the worst. But it is almost never acknowledged as influential
even by constitutional experts, and it is almost never openly endorsed even
bv judges whose arguments are mcomprehensible on any other under-
standing of their responsibilities. On the contrary, the moral reading is
often dismissed as an “extreme” view that no really sensible constitutional
scholar would entertain. It is patent that judges’ own views about polincal
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maorality influence their constitutional decisions, and though they might
easily explain that influence by insisting that the Constitution demands a
moral reading, they never do. Instead, against all evidence, they deny the
influence and try to explain their decisions in other—embarrassingly unsat-
isfactory—ways. They say they are just giving effect to obscure historical
“intentions,” for example, or just expressing an overall but unexplained
constitutional “structure™ that is supposedly explicable in nonmoral terms,

This mismatch between role and reputation s easilly explained. The
moral reading is so thoroughly embedded in constitutional practice, and is
s0 much more attractive, on both legal and polincal grounds, than the only
coherent alternatives that it cannot readily be abandoned, particularly
when important consntunonal 1ssues are in play. But the moral reading
nevertheless seems intellectually and polincally discreditable. It seems to
erode the crucial distimenion between law and morality by making law only
a matter of which moral principles happen to appeal to the judges of a
particular era. It seems grotesquely to constrict the moral sovereignty of
the people themselves—to take our of their hands, and remit to a profes-
sional elite, exactly the great and defining issues of political morality that
the people have the right and the responsibility to decide for themselves.

Thar is the source of the paradosxical contrast between mainstream
constitutional practice in the United States, which relies heavily on the
moral reading of the Constirution, and mainstream constitutional theory,
which wholly rejects that reading. The confusion has had serious polincal
costs. Conservative politicians try to convince the public thar the great
constitutional cases marn not on deep issues of political principle, which
they do, but on the simpler question of whether judges should change the
Consttution by fiat or leave it alone.* For a ime this view of the constiru-
rional argument was apparently accepted even by some liberals. They
called the Constitution a “living” document and said thar it must be
“brought up to date” to march new circumstances and sensibilities. They
said they took an “active™ approach to the Constitution, which seemed to
suggest reform, and they accepted John Ely's charactenzanon of their
position as a “noninterpretive” one, which seemed to suggest inventing a
new document rather than interpreting the old one.’ In fact, as we shall see,
this account of the argument was never accurate. The theorerical debare
was never about whether judges should interpret the Constirution or
change it—almost no one really thought the latter—but rather about how
it should be interpreted. But conservative politicians exploited the simpler
description, and they were not effectively answered.
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The confusion engulfs the politicians as well, however. They promise to
appoint and confirm judges who will respect the proper limits of their
authority and leave the Constitution alone, but since this misrepresents the
choices judges acrually face, the politicians are often disappointed. When
Dwnght Eisenhower, who denounced whar he called judicial activism,
retired from office in 1961, he told a reporter that he had made only two
big mistakes as President—and thart they were both on the Supreme Court,
He meant Chief Justice Earl Warren, who had been a Republican polin-
cian when Eisenhower appointed him to head the Supreme Court, but
who then presided over one of the most “activist™ periods in the Court’s
history, and Justice William Brennan, another politician who had been a
state court judge when Eisenhower appointed hlm, and who became one
of the most liberal and explicit practitioners of the moral reading of the
Constitution in modern times.

Presidents Ronald Reagan and George Bush were both profound in
their outrage at the Supreme Court’s “usurpation™ of the people’s privi-
leges. They said they were determined to appoint judges who would
respect rather than defy the people’s will. In particular, they (and the
platform on which they ran for the presidency) denounced the Court’s
1973 Roe v. Wade decision protecting abortion rights, and promised that
their appointees would reverse it. But {as Chapter 4 explains) when the
opportunity to do so came, three of the justices Reagan and Bush had
appointed between them voted, surprisingly, not only to retain that deci-
sion in force, but to provide a new legal basis for it that more evidently
adopted and relied on a moral reading of the Constitution. The expecta-
tions of politicians who appoint judges are often defeated in that way,
because the politicians fail to appreciate how thoroughly the moral read-
ing, which they say they deplore, is actually embedded in constitutional
practice. Its role remains hidden when a judge’s own convictions support
the legislation whose constitutionality is in doubt—when a justice thinks it
morally permissible for the majority ro ciminalize abortion, for example.
But the ubiquity of the moral reading becomes evident when some judge’s
convictions of principle—identified, tested, and perhaps altered by experi-
ence and argument—bend in an opposite direction, because then enforcing
the Constitution must mean, for that judge, telling the majority that it
cannot have what it wants.

Senate hearings considering Supreme Court nominations tend toward
the same confusion. These events are now thoroughly researched and
widely reported by the media, and they are often televised. They offer a
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superb opportumty tor the public to parncipate in the constitutional proc-
ess. Bur the mismatch between actual pracuce and convennonal theory
cheats the occasion of much of its potennial value, (The hearings provoked
by President Bush’s nominanion of Judge Clarence Thomas to the Supreme
Court, discussed in Chapter 15, are a clear example.)] Nominees and
legislators all prerend thar hard constitunional cases can be decided in a
morally neutral way, by just keeping faith with the “rext™ of the docu-
ment, so that it would be mappropnate to ask the nominee any questons
about his or her own polinical morahty. (It s ronie that Justice Thomas, in
the years before his nomination, gave more explicit support to the moral
reading than almost any other well-known constitutional lawyer has; he
insisted, as Chaprer 15 explains, that conservartives should embrace thar
interpretive strategy and harness it to a conservative morality.) Any en-
dorsement of the moral reading—any sign of weakness for the view that
constitutional clauses are moral principles that must be applied through
the exercise of moral judgment—would be swicidal for the nominee and
embarrassing for his questioners. In recent vears, only the hearings that
culminated in the defeat of Robert Bork, discussed in Part 111, seriously
explored issues of constitutional principle, and they did so only because
Judge Bork’s opinions abour constitutional law were so obviously the
product of a radical political morality thar his convicrions could not be
ignored. In the confirmation proceedings of now Justices Anthony Ken-
nedy, David Souter, Thomas, Ruth Bader Ginsburg, and Stephen Brever,
however, the old hction was once again given shameful pride of place.

The most serious resule of this contusion, however, lies in the American
public’s misunderstanding of the true character and importance of its
constitutional system. As [ have argued elsewhere, the American ideal of
government not only under law but under principle as well is the most
important contribution our history has given to political theory, Other
nations and cultures realize this, and the American ideal has increasingly
and self-consciously been adopted and imirared elsewhere. Bur we cannot
acknowledge our own contribunion, or take the pride in ir, or care of it,
that we should.

That judgment will appear extravagant, even perverse, to many lawyers
and political scientists. They regard enthusiasm for the moral reading,
within a political structure thar gives final interpretive authority to judges,
as elitist, antipopulist, antirepublican and antidemocratic. Thar view rests,
as we shall see, on a popular but unexamined assumpnon about the
connection berween democracy and majority will, an assumption that



The Moral Reading and the Majontarian Premise 7

American history has in fact consistently rejected. When we understand
democracy better, we see that the moral reading of a political constitution
15 not antidemocranc but, on the contrary, 1s practically indispensable to
democracy. [ do not mean that there is no democracy unless judges have
the power to set aside what a majority thinks is right and just. Many
institutional arrangements are compatible with the moral reading, includ-
ing some that do not give judges the power they have in the American
structure. But none of these varied arrangements is in principle more
democratic than others. Democracy does not insist on judges having the
last word, but it does not insist that they must not have it. [ am already too
far ahead of my argument, however. | must say more about what the
maoral reading is before [ can return to the question of why it has been so
seriously misunderstood.

The Moral Reading

The clauses of the American Constitution that protect individuals and
minorities from government are found mainly in the so-called Bill of
Rights—the first several amendments to the document—and the further
amendments added after the Civil War. (I shall sometimes use the phrase
“Bill of Rights,” inaccurately, to refer to all the provisions of the Constitu-
tion that establish individual rights, including the Fourteenth Amend-
ment’s protection of citizens' privileges and immunities and its guarantee
of due process and equal protection of the laws.) Many of these clauses are
drafted in exceedingly abstract moral language. The First Amendment
refers to the “right™ of free speech, for example, the Fifth Amendment to
the process that is “due” to citizens, and the Fourteenth to protection that
15 “equal.” According to the moral reading, these clauses must be under-
stood i the way their language most naturally suggests: they refer to
abstract moral principles and incorporate these by reference, as limits on
EOVETTUTICNE'S POWET.

There is of course room for disagreement about the right way to restate
these abstract moral principles, so as to make their force clearer for us, and
to help us to apply them to more concrete political controversies. [ favor a
particular way of stating the constirurional principles at the most general
possible level, and I try to defend thar way of conceiving them throughout
the book. I believe thar the principles set our in the Bill of Raghrs, taken
together, commit the United States to the following political and legal
ideals: government must treat all those subject to irs dominion as having
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equal moral and political status; it must attempt, in good faith, to treat
them all with equal concern; and it must respect whatever individual
treedoms are indispensable to those ends, including bur not limited to the
freedoms more specifically designated in the document, such as the free-
doms of speech and religion. Other lawyers and scholars who also endorse
the moral reading might well formulate the constitutional principles, even
at a very general level, differently and less expansively than I just have
however, and though this introductory chapter is meant to explain and
defend the moral reading, not my own interpretations under it, [ should
say something about how the choice among competing formulations
should be made.

Of course the moral reading is not appropriate to everything a constitu-
rion contains. The American Constitution includes a great many clauses
that are neither particularly abstract nor drafted in the language of moral
principle. Article 11 specifies, for example, that the President must be at
least thirty-five years old, and the Third Amendment insists that govern-
ment may not quarter soldiers in citizens” houses in peacetime. The latter
may have been inspired by a moral principle: those who wrote and enacted
it might have been anxious to give effect to some principle protecting
cinizens’ rights to privacy, for example. But the Third Amendment is not
itself a moral principle: its content 1s not a general principle of privacy. So
the first challenge to my own interpretanion of the abstract clauses might
be put this way. What argument or evidence do 1 have thar the equal
protection clause of the Fourteenth Amendment (for example), which
declares that no state may deny any person equal protection of the laws,
has a moral principle as its content though the Third Amendment does
not?

This is a guestion of interpretation or, if you prefer, translation. We
must try to find language of our own thar best captures, in terms we find
clear, the content of what the “framers” intended it to say. (Constitutional
scholars use the word “framers” to describe, somewhar ambiguously, the
various people who drafted and enacted a constitutional provision.) His-
tory is crucial to that project, because we must know something about the
circumstances in which a person spoke to have any good idea of what he
meant to say in speaking as he did. We find nothing in history, however, to
cause us anv doubt about what the framers of the Third Amendment
meant to say. Given the words they used, we cannot sensibly interpret
them as laying down any moral principle at all, even if we believe they were
inspired by one. They said what the words they used would normally be
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used to say: not that privacy must be protected, but that soldiers must not
be quartered in houses in peacetime. The same process of reasoning—
about what the framers presumably intended 1o say when they used the
words they did—yields an opposite conclusion about the framers of the
equal protection clause, however. Most of them no doubt had fairly clear
expectations about what legal consequences the Fourteenth Amendment
would have. They expected it to end certain of the most egregious Jim
Crow practices of the Reconstruction period. They plainly did not expect
it o outlaw official racial segregation in school-—on the contrary, the
Congress that adopted the equal protection clause itself maintained segre-
gation in the District of Columbia school system. But they did not say
anything about Jim Crow laws or school segregation or homosexuality or
gender equality, one way or the other. They said rhat “equal protection of
the laws™ is required, which plainly describes a very general principle, not
any concrete application of i,

The framers meant, then, to enact a general principle. But which general
principle? That further question must be answered by constructing differ-
ent elaborations of the phrase “equal protection of the laws,” each of
which we can recognize as a principle of political morality that might have
waon their respect, and then by asking which of these it makes most sense
to atrribute ro them, given everything else we know. The qualificarion thar
each of these possibilinies must be recognizable as a political principle is
absolurely crucial. We cannot capture a statesman’s efforts to lay down a
general constitutional principle by attributing to him something neither he
nor we could recognize as a candidarte for thart role. But the qualification
will typically leave many possibilities open. It was once debated, for
example, whether the framers intended to stipulate, in the equal protection
clause, only the relatively weak political principle that laws must be en-
forced in accordance with their rerms, so thart legal benefits conferred on
everyone, including blacks, must not be denied, in practice, to anyone.

History seems decisive thar the framers of the Fourteenth Amendment
did not mean to lay down only so weak a principle as that one, however,
which would have left stares free to discriminare agamst blacks in any way
they wished so long as they did so openly. Congressmen of the victonious
nation, trying to capture the achievements and lessons of a terrible war,
would be very unlikely to settle for anything so limited and insipid, and we
should not take them to have done so unless the language leaves no other
interpretation plausible. In any case, constiutional interpretation must
rake into account past legal and political practice as well as whar the
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—

framers themselves intended to say, and it has now been sertled by unchal-
lengeable precedent that the political principle incorporated in the Four-
teenth Amendment is not that very weak one, but something more robust.
Once that is conceded, however, then the principle must be something
miech more robust, because the only alternative, as a translation of what
the framers actually said in the equal protection clause, is that they de-
clared a principle of quite breathtaking scope and power: the principle that
government must treat everyone as of equal status and with equal concern.

The substantive examples of larer chapters give more detail o that
sketchy explanation of the role of history and language in deciding what
the Constitunion means, But even this brief discussion has mentioned two
important restraints that sharply limit the latitude the moral reading gives
to individual judges. First, under that reading constitutional interpretation
must begin in whar the framers said, and, just as our judgment about what
friends and strangers say relies on specific information about them and the
context in which they speak, so does our understanding of what the
framers said. History is therefore plainly relevant, But only in a particular
way. We turn to history to answer the question of what they intended to
say, not the different question of what other intentions they had. We have
no need to decide what they expected to happen, or hoped would happen,
in consequence of their having said what they did, for example; their
purpose, in that sense, is not part of our study. That 1s a crucial distinction,
as we shall see in Chapter 3 and elsewhere. We are governed by what our
lawmakers said—by the principles they laid down—not by any informa-
tion we might have about how they themselves would have interpreted
those principles or applied them in concrete cases,

Second, and equally important, constitutional interpretation 15 disci-
plined, under the moral reading, by the requirement of constitutional
mntegrity that is discussed at several points in the book and illustrated in,
for example, Chapter 4.5 Judges may nor read their own convictions into
the Constitution. They may not read the abstract moral clauses as express-
ing any particular moral judgment, no marter how much that judgment
appeals to them, unless they find it consistent in principle with the struc-
tural design of the Constitution as a whole, and also with the dominant
lines of past constitutional interpretation by other judges. They must
regard themselves as partners with other officials, past and future, who
together elaborate a coherent constitutional morality, and they must take
care to see that what they contribute hits with the rest. (1 have elsewhere
said thar judges are like authors jointly creating a chain novel in which
each writes a chapter that makes sense as part of the story as a whale.)”
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Even a judge who believes that abstract justice requires economic equality
cannot interpret the equal protection clause as making equality of wealth,
or collective ownership of productive resources, a constitutional require-
ment, because that interpretation simply does not fit American history or
practice, or the rest of the Constitution.

Nor could a judge plauvsibly think that the constitutional structure
commits any but basic, structural political rights to his care. He might
think that a society truly committed ro equal concern would award people
with handicaps special resources, or would secure convenient access to
recreational parks for evervone, or would provide heroic and experimental
medical treatment, no marter how expensive or speculative, for anyone
whose life might possibly be saved. But it would violate constitutional
integrity for a judge ro rreat these mandates as part of constutional law.
Judges must defer to general, settled understandings about the character of
the power the Constitunon assigns them. The moral reading asks them ro
find the best conception of constitutional moral principles—the best un-
derstanding of whar equal moral status for men and women really re-
quires, for example—thar fits the broad story of America’s historical
record. It does not ask them o follow the whisperings of their own
consciences or the traditions of their own class or sect if these cannor be
seen as embedded inthat record. Of course judges can abuse their power—
they can pretend to observe the important restraint of integrity while really
ignoring it. But generals and presidents and priests can abuse their powers,
too, The moral reading is a strategy for lawyers and judges acring in good
taith, which is all any interpretive strategy can be.

| emphasize these constraints of history and integrity, because they show
how exaggerated 15 the common complaint that the moral reading gives
judges absolute power to impose their own moral convictions on the rest of
us. Macauley was wrong when he said that the American Constitution is all
sail and no anchor, and so are the other eritics who say thar the moral read-
ing turns judges into philosopher-kings. Our constitution is law, and like all
law it 1s anchored in history, practice, and integrity. Most cases at law—
even most constitutional cases—are not hard cases. The ordinary craft of
a judge dictates an answer and leaves no room for the play of personal
moral conviction. Still, we must nor exaggerare the drag of that anchor,
Very different, even contrary, conceptions of a constitutional principle—of
what reating men and women as equals really means, for example—uwill
often fit language, precedent, and practice well enough to pass these tests,
and thoughtful judges must then decide on their own which conception
does most credit to the nation, So though the familiar complaint that the
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moral reading gives judges unlimired power is hyperbolic, it contains
enough truth to alarm those who believe that such judicial power 1s incon-
sistent with a republican form of government. The constitutional sail is a
broad one, and many people do fear that it is too big for a democratic boat.

What Is the Alternative?

Constitutional lawyers and scholars have therefore been anxious to find
other strategies for constitutional interpretation, strategies that give judges
less power. They have explored two different possibilities, and I discuss
both later in this book. The first, and most forthright, concedes that the
moral reading is right—thar the Bill of Rights can only be understood as a
ser of moral principles. But it denies thar judges should have the final
authority themselves to conduct the moral reading—thar they should have
the last word about, for example, whether women have a constitutional
right to choose abortion or whether affirmative action treats all races with
equal concern. It reserves that interpretive authority to the people. That is
by no means a contradictory combination of views. The moral reading, as
I said, is a theory about whar the Constitution means, not a theory about
whose view of what it means must be accepted by the rest of us.

This first alternate offers a way of understanding the arguments of a
great American judge, Learned Hand, whom 1 discuss in Chapter 17,
Hand thought that the courts should take final aurhority to interprer the
Constitution only when this is absolutely necessary o the survival of
government—only when the courts must be referees berween the other
departments of government because the alternative would be a chaos of
competing claims to junisdiction. No such necessity compels courts to test
legislative acts against the Constitution’s moral principles, and Hand
therefore thought it wrong for judges to claim that authority. Though his
view was once an open possibility, history has long excluded it; practice
has now sertled that courts do have a responsibility to declare and act on
their best understanding of whar the Constirution forbids.” If Hand's view
had been accepted, the Supreme Court could not have decided, as it did in
its famous Brown decision in 1954, that the equal protection clause
outlaws racial segregation in public schools. In 1958 Hand said, with
evident regret, that he had o regard the Brown decision as wrong, and he
would have had to take the same view about later Supreme Court deci-
sions that expanded racial equality, religious independence, and personal
freedoms such as the freedom to buy and use contraceptives, These deci-
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sions are now almost umiversally thought not only sound but shining
examples of our constitutional structure working ar its best.

The first alternative strategy, as [ said, accepts the moral reading. The
second alternative, which is called the “onginalist™ or *original intention™
strategy, does not. The moral reading insists that the Constitution means
whart the framers intended ro say. Onginalism msists that it means what
they expected their language to do, which as | said 1s a very different
matter. (Though some originalists, including one of the most conservanve
justices now on the Supreme Court, Antonin Scalia, are unclear about the
distinction. )" According ro originalism, the great clauses of the Bill of
Rights should be interpreted not as laving down the abstract moral princi-
ples they actually describe, bur instead as referring, in a kind of code or
disguise, to the framers” own assumptions and expectations abour the
correct application of those principles. So the equal protection clause is to
be understood as commanding not equal starus bur whar the framers
themselves thought was equal status, in spite of the fact that, as | said, the
framers clearly meanrt ro lay down the former standard not the larer one,
The Brown decision Ijust mentioned crisply illustrates the distinction. The
Court’s decision was plainly required by the moral reading, because it is
obvious now that official school segregation is not consistent with equal
status and equal concern for all races. But the originalist strategy, consis-
tently applied, would have demanded the opposite conclusion, because, as
I said, the authors of the equal protection clavse did not believe that school
segregation, which they practiced themselves, was a denial of equal status,
and did not expect that it would one day be deemed to be so. The moral
reading insists that they misunderstood the moral principle that they
themselves enacted into law. The originalist strategy would translate that
mistake into enduring constitutional law.

That strategy, like the fArst alternative, would condemn not only the
Brown decision but many other Supreme Court decisions that are now
widely regarded as paradigms of good constitutional interpretation. For
that reason, almost no one now embraces the originalist strategy in any-
thing like a pure form. Even Robert Bork, who remains one of its strongest
defenders, qualified his support in the Senate hearings following his nomi-
nation to the Supreme Court—he conceded thar the Brown decision was
right, and said thar even the Court’s 1965 decision guaranteeing a right ro
use contraceptives, which we have no reason to think the authors of any
pertinent constitunonal clause either expected or would have approved,
was right in its result. The originalist serategy is as indefensible in principle
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as it is unpalatable in result, moreover. It is as illegitimate to substitute a
concrete, detailed provision tor the abstract language of the equal protec-
tion clause as it would be to substitute some abstract principle of privacy
for the concrete terms of the Third Amendment, or to treat the clause
imposing a minimum age for a President as enacting some general princi-
ple of disability for persons under thar age.

So though many conservative politicians and judges have endorsed
originalism, and some, like Hand, have been tempted to reconsider
whether judges should have the last word about whar the Constitution
requires, there is in fact very little practical support for either of these
strategies. Yet the moral reading is almost never explicitly endorsed, and is
often explicitly condemned. If neither of the two alternatives I described is
actually embraced by those who disparage the moral reading, what alter-
native do they have in mind? The surprising answer is: none, Constitu-
tional scholars often say thar we must avoid the mistakes of both the moral
reading, which gives too much power to judges, and of originalism, which
makes the contemporary Constitution too much the dead hand of the past.
The right method, they say, is something in between which strikes the right
balance berween protecting essential individual rights and deferring to
popular will. But they do not indicate what the right balance is, or even
what kind of scale we should use to find it. They say thar constinutional
interpretation must take both history and the general structure of the
Constitution into account as well as moral or political philosophy. But
they do not say why history or structure, both of which, as [ said, figure in
the moral reading, should figure in some further or different way, or what
thar different way is, or what general goal or standard of constitutional
interpretation should guide us in seeking a different interpretive strategy.'!

So though the call for an intermediate constitutional strategy is often
heard, it has not been answered, except in unhelpful metaphors about
balance and structure. That is extraordinary, particularly given the enor-
mous and growing literature of American constitutional theory. If it is so
hard to produce an alternative to the moral reading, why struggle to do so?
One distinguished constitutional lawyer who insists that there must be an
interpretive strategy somewhere between originalism and the moral read-
ing recently announced, at a conference, that although he had not discov-
ered it, he would spend the rest of his life looking. Why?

I have already answered that question. Lawyers assume that the disabili-
ties that a constitution imposes on majoritarian political processes are
antidemocratic, ar least if these disabiliries are enforced by judges, and the
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moral reading seems to exacerbate the insult. If there is no genuine alterna-
tive to the moral reading in practice, however, and if efforts to find even a
theoretical statement of an acceptable alternative have failed, we would do
well to look again at that assumpron. I shall argue, as 1 have already
promised, that it is unfounded.

I said earlier that the theoretical argument among constitutional schol-
ars and judges was never really about whether judges should change the
Constitution or leave it alone. It was always abour how the Consrtitution
should be interpreted. Happily, in spite of the politicians’ rhetoric, that is
now generally recognized by constitutional scholars, and it is also gener-
ally recogmzed that the question of mterpretation turns on a political
controversy, because the only substantial objection to the moral reading,
which takes the text seriously, is that it offends democracy. So the aca-
demic argument is widely thought to be abour how far democracy can
properly be compromised in order to protect other values, including indi-
vidual rights. One side declares iself passionate for democracy and anx-
ous to protect it, while the other claims to be maore sensitive to the
injustices that democracy sometimes produces. In many ways, however,
this new view of the debate is as confused as the older one, 1 shall trv o
convince you to see the constitutional argument in ennirely ditterent terms:
as a debate not about how far democracy should yield to other values, but
about what democracy, accurately understood, really is.

The Majoritarian Premise

Democracy means government by the people, Bur whar does that mean?
MNo explicit definition of democracy is settled among political theonsts or
in the dictionary. On the contrary, it is a matter of deep controversy
what democracy really is. People disagree about which techmques of
representation, which allocation of power among local, state, and na-
tonal governments, which schedule and pattern of elections, and
which other mstitutional arrangements provide the best available ver-
sion of democracy, But beneath these familiar arguments over the struc-
tures of democracy there lies, 1 believe, a profound philosophical dispute
about democracy’s fundamental value or point, and one abstract issue is
crucial to that dispute, though this is not always recognized. Should we
accept or reject what 1 shall call the majoritarian premise?

This 15 a thesis about the fair ontcomes of a pohitical process: 1t insists
that political procedures should be designed so that, at least on important
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matters, the decision that is reached is the decision that a majority or
plurality of citizens favors, or would favor if it had adequate information
and enough time for reflection. That goal sounds very reasonable, and
many people, perhaps without much reflection, have taken ir to provide
the very essence of democracy. They believe that the complex political
arrangements that constitute the democratic process should be aimed at
and tested by this goal: that the laws that the complex democratic process
enacts and the policies that it pursues should be those, in the end, that the
majority of citizens would approve.

The majoritarian premise does not deny thar individuals have important
moral rights the majority should respect. It is not necessarily tied to some
collectivist or utilitarian theory according to which such rights are non-
sense. In some political communities, however—in Great Britain, for ex-
ample—the majoritarian premise has been thought to entail that the
community should defer to the majority’s view about what these individ-
ual rights are, and how they are best respected and enforced. It is some-
tmes said that Britain has no constitution, but that 1s a mustake. Britain has
an unwritten as well as a written constitution, and part of the former
consists n understandings about whar laws Parliament should nor enacr.
It is part of the British constitution, for example, that freedom of speech is
to be protected. Until very recently, it has seemed narural to British law-
yers, however, that no group except a polincal majority, acting through
Parliament, should decide what that requirement means, or whether it
should be altered or repealed, so that when Parliament’s intention to
restrict speech is clear, British courts have no power to mvalidate what it
has done. That is because the majoritarian premise, and the majoritanian
conception of democracy it produces, have been more or less unexamined
fixtures of British political morality for over a century.

In the United States, however, most people who assume that the majori-
tarian premise states the ulnmare definition of and justification for democ-
racy nevertheless accept that on some occasions the will of the majority
should mot govern, They agree thar the majority should not always be the
final judge of when its own power should be limited to protect individual
rights, and they accept that at least some of the Supreme Court’s decisions
that overturned popular legislation, as the Brows decision did, were right.
The majoritarian premise does not rule out exceptions of that kind, but it
does insist that in such cases, even if some derogation from majoritarian
government is overall justified, something morally regretrable has hap-
pened, a moral cost has been paid. The premise supposes, in other words,
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that it 15 altways unfair when a political majority is not allowed o have irs
way, so that even when there are strong enough countervailing reasons to
justify this, the unfairnmess remains.

If we reject the majoritarian premise, we need a different, better account
of the value and point of democracy. Later 1 will defend an account—
which [ call the constitutional conception of democracy—that does reject
the majoritarian premise, It denies that it is a defining goal of democracy
that collective decisions always or normally be those that a majority or
plurality of citizens would favor if fully informed and rational. It rakes the
defining aim of democracy to be a different one: that collective decisions be
made by political institutions whose structure, composition, and practices
trear all members of the community, as individuals, with equal concern
and respect. This alternate account of the aim of democracy, it is true,
demands much the same structure of government as the majoritarian
premise does. It requires that day-to-day political decisions be made by
officials who have been chosen in popular elections, But the constitutional
conception requires these majoritanian procedures out of a concern for the
equal status of citizens, and not out of any commitment to the goals of
majority rule. So it offers no reason why some nonmajoritanan procedure
should not be emploved on special occasions when this would better
protect or enhance the equal starus thar it declares o be the essence of
democracy, and it does not accepr that these exceptions are a cause of
moral regret.

The constitutional conception of demaocracy, in short, takes the follow-
ing artitude to majoritarian government, Democracy means government
subject to conditions—we might call these the “democraric™ conditions—
of equal status for all citizens. When majoritarian institutions provide and
respect the democratnic conditions, then the verdicts of these institutions
should be accepred by everyone for that reason. But when they do not, or
when their provision or respect is defective, there can be no objection, in
the name of democracy, to other procedures that protect and respect them
better. The democraric conditions plainly include, tor example, a require-
ment thar public offices must in principle be open to members of all races
and groups on equal terms. If some law provided that only members of one
race were eligible for public office, then there would be no moral cost—no
matter for moral regree at all—if a court thar enjoved the power to do so
under a valid constitution struck down thar law as unconstitutional. That
would presumably be an occasion on which the majonitanian premise was
flouted, but though this is a matter of regret according to the majorirarian
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conceprion of democracy, it is not according to the constitutional concep-
rion. Of course, it may be controversial whar the democratic conditions, in
derail, really are, and whether a particular law does offend them. But,
according to the constitutional conception, it would beg the question to
object to a practice assigning those controversial questions for final deci-
sion to a court, on the ground that that practice is undemocratic, because
that objection assumes that the laws in question respect the democratic
conditions, and that is the very issue in controversy.

I hope it is now clear that the majoritarian premise has had a potent—f
often unnoticed—grip on the imagination of American constitutional
scholars and lawvers. Only that diagnosis explains the near unanimous
view I described: that judicial review compromises democracy, so that the
central question of constitutional theory must be whether and when that
compromise is justified. That opinion is the child of a majoritarian concep-
tion of democracy, and theretore the grandchild of the majoritarian prem-
ise, It provokes the pointless search [ described, for an interpretive strategy
“intermediate”™ between the moral reading and onginalism, and it tempts
distinguished theornsts into constructing Ptolemaic epicycles trying to rec-
oncile constitunonal practice with majoritanan principles.

Soa complex issue of political morality—the validity of the majoritarian
premise—is in fact at the heart of the long constitutional argument. The
argument will remain confused until thart issue is identified and addressed.
We might pause to notice how mfluential the majoritarian premise has
been in other important political debates, including the pressing national
discussion abour electoral campaign reform. This discussion has so far
been dominated by the assumption thar democracy is improved when it
better serves the majoritarian premise-—when it is designed more securely
to produce collective decisions that match majority preferences. The un-
fortunate Supreme Court decision in Buckley v. Valeo, for example, which
struck down laws limiting whart nich individuals can spend on polirical
campaigning, was based on a theory of free speech thar has its origins in
that view of democracy.'? In face the degeneranon of democracy thar has
been so vivid in recent elections cannot be halted until we develop a more
sophisticated view of what democracy means.

In most of the rest of this chaprer [ shall be evaluating arguments for and
against the majoritarian premise. | shall not consider, however, bur only
mention now, one plamnly madequare argument for it thar | fear has had
considerable currency. This begins m a fashionable form of moral skepu-
cism which insists that moral values and principles cannot be objectively
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true, but only represent powerful concatenations of self-interest or taste, or
of class or race or gender mterest. If so, the argument continues, rhen
judges who claim to have discovered moral truth are deluded, and the only
fanr polincal process 1s one that leaves power to the people, This argument
1s doubly fallacious. First, since its conclusion, favorable to the majon-
tarian premise, is itself a moral claim, it contradicts irself. Second, for
reasons | have tried to explam elsewhere, the fashionable form of skepti-
cism 15 meoherent,

In fact the most powertul arguments tor the majoritarian premise are
themselves arguments of political morality. They can be distinguished and
grouped under the three eighteenth-century revolutionary virtues—equal-
ity, hiberty, and community—and it is these more basic political ideas that
we must now explore. [f the premise can be sustained, this must be because
it is endorsed by the best conception of ar least one and perhaps all of these
ideals. We must go behind democracy to consider, in the light of these
deeper virtues and values, which concepnion of democracy—the majori-
tarian conception which 15 based on the majoritarian premise or the
constitutional conceprion which rejects it—is sounder, But we shall first
need another importane distinction, and [ shall make it now.,

We the People

We say that in a democracy government is by the people; we mean that the
people collectively do things—elect leaders, for example—that no individ-
ual does or can do alone. There are two kinds of collective action, how-
ever—stanistical and communal—and our view of the majoritarian
premise may well turn on which kind of collective action we take demo-
Cratic government [o require.

Collective action 1s statistical when what the group does is only a martter
of some function, rough or specific, of what the individual members of the
group do on their own, that is, with no sense of doing something as a
group. We might say thar vesterdav the foreign exchange marker drove
down the price of the dollar. Thar is certainly a kind of collective action:
only the combined action of a large group of bankers and dealers can affect
the foreign currency market in any substantial wav. But our reference to a
collective ennity, the currency market, does not point to any actual entity.
We could, without changing our meaning, make an overtly stansncal
claim instead: thar the combined effects of individual currency transactions
were responsible for the lower price of the dollar ar the larest trade,
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Collective action is communal, however, when it cannot be reduced
just to some statistical function of individual action, when it presupposes
a speaial, distinct, collective agency. It 15 a matter of individuals acting
together in a way that merges their separate actions into a further,
unified, act that is together theirs. The familiar but emotionally powertful
example of collective puilt provides a useful illustration. Many Germans
{including those born after 1943) feel responsible for what Germany did,
not just for whar other Germans did. Their sense of responsibility as-
sumes that they are themselves connected ro the Naz terror in some way,
because they belong to the nation that committed those crimes. Here 15
a more pleasant example, An orchestra can play a symphony, though no
single musician can, but this 15 not a case of merely statisnical collective
action because it is essennal to a successful orchestral performance not
just that each musician plays some appropnate score, timing his perform-
ance as the conductor instructs, bur that the musicians play as an orches-
tra, each intending to make a contribution to the performance of the
group, and each taking part in a collective responsibility for it. The
performance of a football team can be communal collective action in the
same way.

I have already distinguished two conceptions of democracy: majori-
rarian and constitutional. The frst accepts and the second rejects the
majoritarian premise. The difference berween statistical and communal
collective action allows us to draw a second distinction, this time between
two readings of the idea thar democracy is government by “the people.”
(1 shall shortly consider the connection between these two distinctions. )
The first reading is a statistical one: that in a democracy political deci-
sions are made in accordance with the votes or wishes of some func-
fion—a majority or pluralicv—of individual citizens. The second is a
communal reading: thar in a democracy political decisions are taken by
a distiner entity—the people as such—rather than by any sert of individu-
als one by one. Rousseau’s idea of government by general will is an
example of a communal rather than a stavstical conception of democ-
racy. The statistical reading of government by the people 15 much more
familiar in American political theory. The communal reading sounds
mysterious, and may also sound dangerously totalitarian. If so, my ref-
erence to Rousseau will not have allayed the suspicion. I shall argue in
the nexr rwo sections, however, that rhe supposedly most powerful
arguments for the majoritanan prenuse presuppose the communal read-
ing. They presuppose bur betray ir.
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Does Constitutionalism Undermine Liberty?

The majoritarian premise insists that something of moral importance is
lost or compromised whenever a political decision conrradicts whar the
majority of citizens would prefer or judge right if they reflected on the basis
of adequate information, We must try to identify that moral cost. What 15
lost or compromised? Many people think the answer is: equality. [ shall
consider that apparently natural answer shortly, but I begin with a differ-
ent suggestion, which is that when constitutional disabling provisions, like
those found in the Bill of Rights, limit what a majority can enact, the result
1$ to compromise the community’s freedom.

That suggestion plainly appeals to what Isaiah Berlin and others have
called positive as distinct from negarive liberty, and what Benjamin Con-
stant described as the liberty of the ancients as distinct from that of the
moderns. [t1s the kind of freedom that statesmen and revolutionaries and
terronsts and humanirarians have in mind when they insist that freedom
must include the right of “self-determination™ or the right of the “people”
to govern themselves. Since the suggestion that constitutional rights com-
promise freedom appeals to positive rather than negative liberty, it might
be said to pir the two kinds of liberty against each other. Constirutional-
ism, on this view, protects “negative” liberties, like free speech and “pri-
vacy,” at the cost of the “positive”™ freedoms of self-determination.

This means, however, that this argument from liberty we are considering
must be based on a communal rather than a stanistical reading of govern-
ment by the “people.” On the statstical reading, an individual's control
over the collective decisions that affect his life 1s measured by his power, on
his own, to influence the result, and in a large democracy the power of any
individual over nanonal decisions is so tiny that constitutional restraints
cannot be thought to diminish it enough to count as objectionable for that
reason. On the contrary, constraints on majority will might well expand
any particular individual’s control of his own fate. On the communal read-
ing, however, liberty 1s a matrer not of any relanion berween government
and citizens one by one, but rather of the relation berween government and
the whole citizenry understood collectively. Positive liberty, so understood,
is the state of affairs when “the people™ rule their officials, at least in the
tinal analysis. rather than vice versa, and that is the liberty said to be com-
promised when the majority is prevented from securing its will,

I discuss this defense of the majoritarian premise first because it is
emotionally the mosr powerful. Self-determination is the most potent—
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and dangerous—political ideal of our time. People fervently want to be
governed by a group not just to which they belong, but with which they
identify in some particular way. They want to be governed by members of
the same religion or race or nation or linguistic community or historical
nation-state rather than by any other group, and they regard a polinical
community that does not sarisfy this demand as a tyranny, no matter how
otherwise fair and satisfactory it is.

This is partly a matter of narrow self-interest. People think that deci-
sions made by a group most of whose members share their values will be
better decisions for them. The great power of the ideal lies deeper,
however. It lies in half-articulate convictions about when people are free,
becanse they govern themselves, in spite of the fact that in a statistical
sense, as individuals, they are not free, because they must often bend o
the will of others. For us moderns, the key to this liberty of the ancients
lies in democracy. As John Kenneth Galbraith has said, *When people
put their ballots in the boxes, they are, by that act, inoculated against the
teeling that the government is not theirs, They then accept, in some
measure, that its errors are their errors, its aberrations their aberrations,
that any revolt will be against them.”™® We think we are free when we
accept a majority’s will in place of our own, but not when we bow before
the doom of a monarch or the ukase of any aristocracy of blood or faith
or skill. It is not difficult to see the judiciary as an anistocracy claiming
dominion. Learned Hand described judges who appeal to the moral
reading of the Constitution as “a bevy of Platonic guardians,” and said
he could not bear to be ruled by such a body of elites even if he knew how
to select those fit for the task.'*

But powerful as the 1dea of democranc selt-governance is, it 15 also
deeply mysterious, Why am 1 free—how could 1 be thought to be govern-
ing meyself—when I must obey what other people decide even if [ think it
wrong or unwise or unfair to me and my family? Whar difference can it
make how many people must think the decision right and wise and fair if
it is not necessary that I do? What kind of freedom is that? The answer to
these enormously difficult questions begins in the communal conception of
collective action. If [ am a genuine member of a political communiry, irts act
is in some pertinent sense my act, even when | argued and voted against i,
just as the victory or defeat of a team of which [ am a member 1s my victory
or defeat even if my own individual contribution made no difference either
way. OUn no other assumption can we intelligibly think that as members of
a flourishing democracy we are governing ourselves.
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Thar explanation may seem only to deepen the mystery of collective
self-government, however, because it appeals to two further ideas that seem
dark themselves. What could genire membership in a political commu-
nity mean? And in what sense can a collective act of a group also be the act
of each member? These are moral rather than metaphysical or psychologi-
cal questions: they are not to be answered by counting the ultimate con-
stituents of reality or discovering when people feel responsible for what
some group that they belong to does. We must describe some connection
berween an individual and a group that makes it fair to treat him—and
sensible that he treat himself—as responsible for what it does, Let us bring
those ideas rogether in the concept of moral membership, by which we
mean the kind of membership in a political communiry that engages self-
government. If true democracy is government by the people, in the commu-
nal sense that provides self-government, then rrue democracy is based on
moral membership.

In this section we are considering the argument thar the moral cost
mcurred when the majoritarian premise is flouted is a cost in liberty. We
have now clarified that argument: we must understand it to mean that the
people govern themselves when the majoritarian premise is satisfied, and
that any compromise of that premise compromuses that self-government.
But that majoritarianism does not guarantee self-government unless all the
members of the community in question are moral members, and the
majoritarian premise acknowledges no such qualification. German Jews
were not moral members of the polincal community that tried to extermi-
nate them, though they had votes in the elections thar led to Hitler’s
Chancellorship, and the Holocaust was therefore not part of their self-gov-
ernment, even if a majority of Germans would have approved it. Catholics
in WNorthern Ireland, nationalists in the Caucasus, and separatists in Que-
bec all believe they are not free because they are not moral members of the
right political community. I do not mean that people who deny moral
membership in their political community are always right. The test, as |
said, is moral not psychological. But they are not wrong just because they
have an equal vote with others in some standing majoritarian structure.

When [ described the constitutional conception of democracy earlier, as
a rival to the majoritarian conception that reflects the majoritarian prem-
ise, I said that the constitutional conception presupposes democratic con-
ditions. These are the conditions that must be met before majoritarian
decision-making can claim any automaric moral advantage over other
procedures for collective decision. We have now identified the same idea
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through another route. The democrartic conditions are the conditions of
moral membership in a political communirty. S0 we can now state a strong
conclusion: not just that positive liberty is not sacrificed whenever and just
because the majoritarian premise is ignored, but that positive liberty is
enhanced when that premise is rejected outright in favor of the constitu-
tional conception of democracy. If it is true that self-government is possible
only within a community that meets the conditions of moral membership,
because only then are we entitled to refer to government by “the people”
in a powerful communal rather than a barren statistical sense, we need a
conception of democracy that insists that no democracy exists unless those
conditions are met.

What are the conditions of moral membership, and hence of positive
freedom, and hence of democracy on the constitutional conception? I have
tried to describe them elsewhere, and will only summarize my conclusions
here.'® There are two kinds of conditions. The first set 15 structural: these
conditions describe the character the community as a whole must have if it
18 to count as a genuing political community. Some of these structural con-
ditions are essentially historical. The political community must be more
than nominal: it must have been established by a historical process that has
produced generally recognized and stable territorial boundaries. Many so-
ciologists and political scientists and politicians would add further struc-
tural conditions to that very limited one: they would nsist, for example,
that the members of a genuine political community must share a culture as
well as a political history: that they must speak a common language, have
common values, and so forth. Some might add further psychological condi-
tions: that members of the community must be mainly disposed to trust one
another, for example.'” I shall not consider the interesting issues these sug-
gestions raise here, because our interest lies in the second set of conditions.

These are relational conditions: they describe how an individual must be
wreated by a genuine political community in order that he or she be a moral
member of that community. A political community cannot count anyone as
a moral member unless it gives that person a part in any collective deciston,
a stake in it, and independence from it. First, each person must have an op-
portunity to make a difference in the collective decisions, and the force of
his role—the magnitude of the difference he can make—must not be struc-
turally fixed or limited in ways thar reflect assumptions about his worth or
talent or ahility, or the soundness of his convictions or tastes. It is that con-
dirion thar insists on universal suffrage and effective elections and repre-
seritation, even though it does not demand that these be the only avenues of
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collective decision, Ir also insists, as several of the chapters in Part IIl argue,
on free speech and expression for all opinion, not just on formal political
occasions, but in the informal life of the communiry as well.

It insists, moreover, on interpreting the force of freedom of speech and
expression by concentrating on the role of thar freedom in the processes
of self-government, a role that dictates different answers to several ques-
rions—including the question of whether campaign expenditure limirs
violate that freedom—than a majoritarian conception of democracy
would.

Second, the political process of a genuine community must express
some bona fide conception of equal concern for the interests of all
members, which means that political decisions that affect the distribution
of wealth, benefits, and burdens must be consistent with equal concern
tor all. Moral membership involves reciprocity: a person is not a member
unless he is treated as a member by others, which means that they treat
the consequences of any collective decision for his life as equally signifi-
cant a reason for or against that decision as are comparable consequences
for the life of anyone else. So the communal conception of democracy
explains an intuition many of us share: that a society in which the majority
shows contempt for the needs and prospects of some minority s llegin-
mate as well as unjust,

The third condition—of moral independence—is likely to be more
controversial than these first two, | believe it essennal, however, in order to
capture an aspect of moral membership that the first two conditions may
be interpreted to omit, The root idea we are now exploring—that individ-
ual freedom is furthered by collective self-government—assumes that the
members of a political community can appropriately regard themselves as
partners in a jomnt venture, like members of a football team or orchestra in
whose work and fate all share, even when that venture 1s conducted in
ways they do not endorse. That idea is nonsense unless it can be accepred
by people with self-respect, and whether it can be depends on which kinds
of decisions the collective venture is thought competent to make. An
orchestra’s conductor can decide, for example, how the orchestra will
mnterpret a particular prece: there must be a deaision of thar 1ssue binding
on all, and the conductor is the only one placed to make it. No musician
sacrifices anvthing essential to his control over his own life, and hence to
his self-respect, in accepting that someone else has that responsibility, bur
it would plainly be otherwise if the conductor tried o dictate not only how
a violinist should play under his direction, but what standards of taste the
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violimst should try to cultuvate. No one who accepted responsibility to
decide questions of musical judgment for himself could regard himself as a
parmer in a joint venture that proposed to deaide them for him,

That is even more plainly true in the political case, and Part I, which dis-
cusses fundamental issues of life, death, and personal responsibility, tries to
show why. People who take personal responsibility for deciding whart kind
of life is valuable for them can nevertheless accept that i1ssues of justice—
abour how the different and sometimes competing interests of all citizens
should be accommodared—must be decided collectively, so that one deci-
sion is taken as authoritative for all. There is nothing in that proposition
that challenges an individual's own responsibility to decide for himself
what life to live given the resources and opportunities thar such collecave
decisions leave to him. 50 he can treat himself as bound together with others
in a joint effort to resolve such questions, even when his views lose. Bur it
would be otherwise if the majority purported ro decide what he should
think or say about its decisions, or what values or ideals should guide how
he votes or the choices he makes with the resources it assigns him. Someone
who believes in his own responsibility for the central values of his life can-
not yield rthat responsibility to a group even if he has an equal vote in its de-
liberations. A genune political community must therefore be a communiry
of independent moral agents. It must not dictate what its citizens think
about matters of political or moral or ethical judgment, but must, on the
contrary, provide circumstances that encourage them to arrive at beliefs on
these matters through their own reflective and finally individual conviction.

Equality?

Although the argument from liberty 1s emotionally the most powerful of
the arguments that might be made for the majoritarian premise, an argu-
ment from equality is more familiar. The dimension of equality in question
15 presumably polinical equality, because there is nothing in majoritarianism
thar could be thought automarically to promote any other form of equality,
particularly not econormic equality. True, if a society’s economic structure is
pyramidal, with progressively more people at progressively lower eco-
nomic levels, then universal suffrage and majoritarian decisions might well
push toward greater economic equality. But in the United States, and in
other advanced capitalist countries where the profile of distribution is now
very different, people in the majority often vote to protect their own wealth
against the demands of those worse off than they are.
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S0 the argument that equality 1s compromised when the majoritarian
premise 1s ignored must appeal to some concepr of political equality. Bur
which concept this 15 depends on which of the two readings of collective
action we have in mind. It we take government by “the people” to be
only a stanistical matter, then the equality in question is the political
equality of ctizens taken one by one. Such equality was certainly denied
before women were permitted to vote, and it was compromised by the
electoral system in Victorian Britain, which in effect gave university
graduates extra votes. But what metric do we use in making those
judgments? What ss political equality according to the statistical concept
of collective political acthion?

Perhaps surprisingly, we cannot capture political equality if we define it
as equality of political power, because we have no interpretation of
“power” that would make equality of power even an artractive, let alone
an attainable, ideal.'® Suppose we take political power to be a martter of
impact, understood in the following way: my political impact, as a citizen
of the United States, is a marter of how far my favoring a particular
decision, just on its own, increases the antecedent likelihood of that being
the collective decision, making no assumptions about what opinion any
other citizen has or forms, Impact cannot be equal in a representative
democracy: it must inevitably make a greater difference to the antecedent
probability of a trade measure being approved that any particular senator
favors it than that [ do, In any case, impact does not capture any intuitively
appealing concepr of political power, because impact is insensitive to what
is the most important source of unequal political power in modern democ-
racies, which is the inequality of wealth that allows some people vast
opportunity to influence public opinion. Ross Perot and 1 have only one
vote each, but he can buy massive television time to persuade others to his
opinion, and | cannot buy any.

This might suggest an improved account: thar political power is a
matter not of impact but of influence, understood as my overall power
to affect political decisions, taking into account my power to affect the
opinions of others. But equality of influence is plainly an unartractive—as
well as unrealizable—goal. We do not want wealth to affect political
decisions, bur that is because wealth is unequally and unfairly distribured.
We certainly do want influence to be unequal in polincs tor other rea-
sons: we want those with better views, or who can argue more cogently,
to have more influence. We could not eliminate differential influence
from such sources withour savage rransformarions of our whole society,
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and these would mean the end, not the triumph, of deliberation in our
politics.

We must begin again. Political equality, on the statistical maodel of
collective action, must be defined as a matter not of power but of the kind
of status | discussed in connection with the condinons of democranc
self-government. Male-only suffrage and university votes were inegali-
tarian because they presupposed that some people were worthier or better
fit to participate in collective decisions than others. But mere political
authority—the power attached to political office for which all are in
principle eligible—carries no such presupposinion. That is why the special
power of political officials does not destroy true political equality, and it
does not martter, for that point, whether or not the officials are directly
elecred. Many officials who are appointed rather than elected wield great
power. An acting ambassador to Iraq can create a Gulf War and the
chairman of the Federal Reserve Board can bring the economy to its knees.
There is no inegalitarian premise of status—no supposition of first- and
second-class cinzenship—in the arrangements thar produce this power,
MNor is there any inegalitarian premise in the parallel arrangements that
give cerrain American judges, appointed and approved by elected officials,
authority over constirutional adjudication.

S0 the stanstical reading of collective political action makes little sense of
the idea that political equality is compromised whenever majority will is
thwarted. And that idea is silly anyway, if we have the statistical reading in
mind. In a large, continental democracy, any ordinary citizen’s political
power is minuscule, on any understanding of what political power 1s, and
the diminution of that individual power traceable to constitutional con-
straints on majority will is more minuscule still. The egalitarian argument
for the majoritarian premise seems initially more promising, however, if
we derach ir from the stanistical reading of collective action and recast it
from the perspective of the communal reading. From that perspective,
equality is not a matter of any relation among citizens one by one, but
rather a relation between the citizenry, understood collectively as “the
people,” and their governors. Political equality is the state of affairs in
which the people rule their officials, in the final analysis, rather than vice
versa. This provides a less silly argument for the proposition that judicial
review or other compromises of the majoritarian premise damage political
equaliry. It might be said that when judges apply constitutional provisions
to strike down legislation thar the people, through their representatives,
have enacted, the people are no longer in charge.
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But this argument is exactly the same as the argument considered in the
last section: it appeals, once again, to the ideals of political self-determina-
nion. Positive hiberty and the sense of equalicy that we extracted from the
communal understanding of “we the people™ are the very same virtues.
(That 15 hardly surprising, since liberty and equality are, in general, aspects
of the same ideal, not, as is often supposed, rivals.)'* The objections I
described in the last section, which are fatal to any attempt to ground a
majoritarian premise in positive liberty, are also decisive against the same
argument when it cries equality instead,

Community?

In recent years opponents of the moral reading have begun to appeal to the
third revolutionary virtue—community {or fraternity)—rather than to
either liberty or equality. They argue that because the moral reading
assigns the most fundamental political decisions to an elite legal profes-
sion, it weakens the public's sense of community and cheats it of its sense
of common adventure. But “community™ is used in different senses, to
refer to very different emotions or practices or ideals, and itis important to
notice which of these 1s in play in this kind of argument. It is patently true,
as philosophers since Anistotle have agreed, that people have an interest in
sharing projects, language, entertainment, assumptions, and ambinions
with others. A good polincal community will of course serve that interest,™”
but many people’s interest in community will be berter served by other,
nonpolitical communities such as religious and professional and social
groups. The disabling clauses of the American Constitution do not limit or
impair people’s power to form and share such communities; on the con-
trary, some constraints, like the First Amendment’s protection of associa-
tion and its prohibition against religious discimination, enhance thart
power, The communitarians and others who appeal to community to
support the majoritarian premise have something rather different in mind,
however. They have in mind not the general benefits of close human
relations, which can be secured in many different forms of community, but
the special benefits they believe follow, both for people as individuals and
for the political society as a whole, when citizens are actively engaged in
political activity in a certain spirit.

Thar is not the spirit recommended by a different tradition of political
sciennsts who regard pohitics as commerce by other means, an arena where
citizens pursue their own advantage through political action groups and
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special interest politics. Communitarians think that this “interest-group
republicanism™ 1s a perversion of the republican ideal. They want people
to participate in politics as moral agents promoting not their own partisan
interests but rival conceptions of the public good. They suppose thar if
genuine deliberative democracy of thar kind can be realized, not only will
collective decisions be better, but ainzens will lead better—more virtuous,
fulfilled, and satisfying—lives.

Communitarians insist that this goal 15 jeopardized by judicial review,
particularly when judicial review is as expansive as the moral reading
invites it to be. But they rely on a dubious though rarely challenged
assumption: that public discussion of constitutional justice is of berter
quality and engages more people in the deliberative way the communitari-
ans favor if these issues are finally decided by legislatures rather than
courts. This assumption may be inaccurate for a large number of different
reasons. There s plainly no necessary connection between the impact that
a majoritarian process gives each potennial voter and the influence that
voter has over a political deasion, Some citizens may have more influence
over a Judicial decision by their contribunion to a public discussion of the
issue than they would have over a legislative decision just through their
solitary vote. Even more important, there is no necessary connection
berween a citizen's political impact or influence and the ethical benefie he
secures through participating in public discussion or deliberation. The
quality of the discussion might be better, and his own contribution maore
genuinely deliberative and public spirited, in a general public debate pre-
ceding or following a judicial decision than in a political battle culminating
in a legislative vote or even a referendum.

The interaction between these different phenomena—impact, influence,
and ethically valuable public participation—is a complex empirical marter.
In some circumstances, as [ just suggested, individual citizens may be able
ro exercise the moral responsibilities of citizenship better when final deci-
stons are removed from ordinary politics and assigned to courts, whose
decisions are meant to turn on principle, not on the weight of numbers or
the balance of political influence. I discuss the reasons why this may be so
in Chapter 17, and so will only summarize them here. Although the
political process that leads to a legislative decision may be of very high
quality, it very often 1s not, as the recent debates in the United States about
health care reform and gun control show, Even when the debare is illumi-
naring, moreover, the majoritarian process encourages compromises that
may subordinate important issues of principle. Constitutional legal cases,
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by contrast, can and do provoke a widespread public discussion that
focuses on political morality. The great American debare abourt civil rights
and affirmarive action, which began in the 1950s and continues today,
may well have been more deliberative because the 1ssues were shaped by
adjudication, and the argument over Roe v. Wade, discussed in Part L, for
all s bitrerness and violence, may have produced a better understanding
of the complexity of the moral issues than politics alone would have
provided.

I put the suggestion that judicial review may provide a superior kind of
republican deliberation about some 1ssues tentatively, as a possibility,
because 1 do not believe that we have enough information for much
conhdence either way. | emphasize the possibility, nevertheless, because
the communitarian argument simply ignores it, and assumes, with no
pertinent evidence, that the only or most beneficial kind of “participation™
m politics is the kind thar looks toward elections of representatives who
will then enact legislation. The character of recent American elections, and
of contemporary narional and local legislarive debate and deliberation,
hardly makes thar assumption self-evident. Of course we should aim o
improve ordinary politics, because broad-based political activity is essen-
nal to justice as well as dignity. (Rethinking what democracy means s, as |
said, an essential part of thar process.} But we must not pretend, when we
evaluate the impact of judicial review on deliberative democracy, that
what should happen has happened. In any case, however, as | emphasize
in Chapter 17, whether great constiturional issues provoke and guide
public deliberation depends, among much else, on how these issues are
conceived and addressed by lawyers and judges. There is little chance of a
useful national debate over constitutional principle when constitutional
decisions are considered technical exercises 1n an arcane and conceptual
craft. The chances would improve if the moral reading of the Constitution
were more openly recognized by and in judicial opinions.

1 do not mean, of course, that only judges should discuss marters of high
political principle. Legislatures are goardians of principle too, and that
includes constitutional principle.?! The argument of this section aims only
o show why the ideal of community does not support the majoritarian
premise, or undermine the moral reading, any more effectively than do
liberty and equality, the two senior members of the revolutionary brigade.
We musrt set the majoritarian premise aside, and with it the majoritarian
conception of democracy, It 15 not a defensible conception of what true
democracy is, and 1t is not America’s conception.
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What Follows?

In a decent working democracy, like the United States, the democratic
conditions set out in the Constitution are sufficiently met in practice so that
there 15 no unfairness in allowmng national and local legislatures the powers
they have under standing arrangements. On the contrary, democracy
would be extinguished by any general constitutional change that gave an
oligarchy of unelected experts power to overrule and replace any legisla-
tive decision they thought unwise or unjust, Even if the experts always
improved the legislation they rejected—always stipulated fairer income
taxes than the legislature had enacted, for example—there would be a loss
in self-government which the merits of their decisions could not extin-
guish. It is different, however, when the question s plausibly raised
whether some rule or regulation or policy itself undercuts or weakens the
democratic character of the community, and the constitutional arrange-
ment assigns that question to a court. Suppose the legislature enacts a law
making it a crime for someone to burn his own American flag as an act of
protest.”? Suppose this law is challenged on the ground that it impairs
demaocratic self-government, by wrongly constricring the liberty of speech,
and a court accepts this charge and strikes down the law. If the court’s
decision s correct—if laws against flag-burning do in fact violate the
democranc condinions set out in the Constitution as these have been
interpreted and formed by American history—the decision is not anti-
demaocratic, bur, on the contrary, improves democracy. No moral cost has
been paid, because no one, individually or collectively, is worse off in any
of the dimensions we have now canvassed. No one’s power to participate
in a self-governing community has been worsened, because everyone’s
power in thar respect has been improved. No one’s equality has been
compromised, because equality, in the only pertinent sense, has been
strengthened. No one has been cheated of the ethical advantages of a role
in principled deliberation if he or she had a chance to participate in the
public discussion about whether the decision was night. It the court had not
intervened—if the legislature’s decision had been left standing—cveryone
would have been worse off, in all the dimensions of demaocracy, and it
would be perverse to regard that as in any way or sense a democratic
victory. Of course, if we assume that the court’s decision was wrong, then
none of this is true, Certainly it impairs democracy when an authoritative
court makes the wrong decision about what the democratic conditions
require—but no more than it does when a majoritarian legislarure makes
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a wrong constitutional decision thar is allowed o stand. The possibility of
error is symmetrical. So the majoritarian premise is confused, and it must
be abandoned.

These are important conclusions. They show the fallacy in the popular
argument that since judicial review of legislation is undemocratic the
moral reading, which exacerbates the damage to democracy, should be
rejected, Bur it is crucial o realize the limits of our conclusions. We do not
vet have a positive argument in favor of judicial review, either in the form
that institution has taken in the United States or in any other form. We
have simply established a level playing field on which the contest between
ditterent institutional structures for interpreting the democratic conditions
must take place, free from any default or presupposition whatsoever, The
real, deep difficulty the constitutional argument exposes in democracy 1s
thar it 15 a procedurally imcomplete scheme of government. It cannot
prescribe the procedures for testing whether the conditions for the proce-
dures it does prescribe are met.

How should a political community that aims at democracy decide
whether the conditions democracy requires are met? Should it have a
wrirten constitution as its most fundamental law? Should thar constitution
describe a conceprion of the democratic conditions in as grear detail as
possible, trying to anticipate, in a constitutional code, all issues thatr might
arise? Or should it set our very abstract statements of the democratic
conditions, as the American Constitution and many other contemporary
constitutions do, and leave it to contemporary institutions to interpret
these generation by generation? If the latter, which institutions should
these be? Should they be the ordinary, majoritarian parliamentary instiru-
tions, as the British constitution has for so long insisted? Or should they be
special constitutional chambers, whose members are elecred but perhaps
for much longer terms or in different ways than the ordinary parliamen-
tarians are? Or should they consist in a hierarchy of courts, as John
Marshall declared natural in Marbury v. Madison?

A community might combine these different answers in different ways.
The United States Constitution, as we noticed, combines very specific
clauses, about quartering soldiers in peacetime, for example, with the
majestically abstract clauses this book mainly discusses, It is sertled in the
United States thar the Supreme Court does have authority to hold legisla-
tion invahd if it deems it unconsritutional. But of course that does not deny
that legislators have a parallel responsibility to make constitutional judg-
ments themselves, and to refuse to vote for laws they think unconstitu-
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tional. Nor does it follow, when courts have power to enforce some
constitutional rights, thar they have power to enforce them all. S5ome
imaginative American constitutional lawyers argue, for example, that the
power of the federal courts to declare the acts of other mstitutions invalid
because unconstitutional is limired: they have power to enforce many of
the rights, principles, and standards the Constitution creates, on this view,
but not all of them.

The moral reading is consistent with all t::ese institutional solunons to
the problem of democratic conditions, It 1s a theory about how certain
clauses of some constitutions should be read—about what questions must
be asked and answered in deciding whar those clauses mean and require. It
is not a theory abour who must ask these questions, or abour whose
answer must be taken to be authoritative, So the moral reading is only
part, though it is an important part, of a general theory of constitutional
practice. What shall we say about the remaining questions, the instiru-
nonal questions the moral reading does not reach?

I see no alternative bur to use a result-driven rarher than a procedure-
driven standard for deciding them. The best institutional structure is the
one best calculated to produce the best answers to the essennally moral
question of what the democraric conditions actually are, and 1o secure
stable compliance with those conditions. A host of practical considerations
are relevant, and many of these may argue forcefully for allowing an
elected legislarure itself to decide on the moral limirs of its power., Bur other
considerations argue in the opposite direction, including the facr thar
legislators are vulnerable to political pressures of manifold kinds, both
hnancial and political, so that a legislature is not the safest vehicle for
protecting the rights of politically unpopular groups. People can be ex-
pected to disagree about which structure is overall best, and so in cerrain
circumstances they need a decision procedure for deciding that question,
which 15 exactlv what a theory of democracy cannor provide, That 1s why
the imitial making of a polincal constitunon 15 such a mysterious marter,
and why it seems natural to insist on supermajorities or even near unanim-
ity then, not out of any conception of procedural fairness, but rather out of
a sense that stabiliry cannot otherwise be had.

The sitwation is different, however, when we are interpreting an estab-
lished constitutional practice, not starting a new one. Then authority 15
already chstributed by history, and details of institutional responsibility are
matters of interpretation, not of invention from nothing. In these circum-
stances, rejecting the majoritarian premise means that we may look for the
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best interpretation with a more open mind: we have no reason of principle
to try to force our practices into some majoritarian mold, If the most
straightforward interpretation of American constitutional practice shows
that our judges have fnal interpretive authority, and thar they largely
understand the Bill of Rights as a constitution of principle—if thar best
explains the decisions judges actually make and the public largely ac-
cepts—we have no reason to resist thart reading and to strain for one thar
seems more congenial to a majoritarian philosophy.

Comments and Cautions

I have not revised the essays that make up the rest of this book, except to
correct a few mistakes of reference. Hindsight is tempring, and in many
cases | would put arguments, and especially predictions, differently now.
Substantial revision would also have avoided much of the repetiion that
collecting essays inevitably generates. Arguments and examples sometimes
appear in more than one essay (though they rake different forms, and have
been, 1 hope, improved over time). But most of the original essays have
been commented on by others, and changing them now might cause
confusion.

This 15 not in any sense a textbook on constitutional law. 1 discuss
relatively few cases, and I do not attempt to prove my general claims by
citarions to secondary sources. Scholars and lawyers disagree about consti-
rurional theory not because some of them have read more cases than
others, or read them more carefully, but because they disagree about the
philosophical and jurisprudennial issues that [ emphasize. 5o I discuss a few
cases as illustrations of principles rather than attempting to derive princi-
ples from many cases.

Nor do | much discuss technical legal doctrine, except when this is
absolutely necessary, Every part of law, including constitutional law,
makes use of special invented devices and categories in an artempt to
discipline abstract legal principles with a techmical vocabulary. Principles
resist such discipline, however, and the technical devices have a finite—
often very short—shelf life. Each begins as a useful and modest strategy
showing the implications of general principles for a limited set of prob-
lems. Bur some then develop a life and force of their own, and become
aging ryrants whose patching and grooming is more trouble than it is
waorth, until they are finally disparched—sans teeth, sans everything—by a
creative judge with new devices, The apparatus of “strict,” “relaxed,” and
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“intermediate” levels of “scrutiny,” which the Supreme Court has used for
decades in its equal protection decisions, for example, once served a useful
purpose by offering working presumptions about discriminarions that did
or did nor signal likely failures of equal concern. It no longer does. This
book neglects such doctrinal devices to concentrate on the underlying
principles they are supposed to serve.

I should hike, Anally, to reply to an objection that has been made 1o my
arguments before, and thar I anncipate wall be made again. It 15 said thart
the results 1 elaim for the moral reading, in particular constitutional cases,
magically coincide with those [ favor politically myself. As one commenta-
tor has put it, my arguments always seem to have happy endings. Or, at
any rate, liberal endings—my arguments tend to endorse the Supreme
Court decisions that are generally regarded as liberal ones, and to reject, as
mistakes, those generally seen as conservative, This is suspicious, it is said,
because L insist that law is different from morality, and thar legal integrity
often prevents a lawyer from finding in the law whart he wishes were there,
Why, then, is the American Constitution, as | understand it, so uniform a
triumph of contemporary liberal thought?

I should make plain, first, that my arguments do not by any means
always support people or acts or institutions | admire or approve. Much of
Part Il defends pornographers, flag-burners, and Nazi marchers, and Part
I defends a general right of abortion, though [ believe, for reasons I have
described in another book, that even early abortion is often an ethical
mistake.™ Nor do 1 read the Constitution to contain all the important
principles of political liberalism. In other writings, for example, | defend a
theory of economic justice that would require substantial redistriburion of
wealth in rich political societies.” Some national consatutions do attempt
to stipulate a degree of economic equality as a constitutional right, and
some American lawyers have argued that our Constitution can be under-
stood 1o do s0.% Bur | have not; on the contrary, [ have insisted that
mtegrity would bar any artempt to argue from the abstract moral clauses
of the Bill of Rights, or from any other part of the Constitution, to any such
result.

But though the objection is wrong in assuming that [ find the Consnitu-
tion to be exactly what I would wish, I mainly want to resist the objection’s
other premise—that it is embarrassing for the moral reading when those
who accept it find happy endings to their constitutional journeys. Of
course my constitutional opinions are influenced by my own convictions
of political morality. So are the opinions of lawyers who are more conser-
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vative and more radical than T am. As Chapter 6 shows, conservanve
judges are much readier than political liberals to use the abstract moral
language of the Fourteenth Amendment to strike down affirmative action
programs, and the radical view of the First Amendment that Part 1
discusses is ar least as much driven by political instincts as my hberal
understanding is.

I not only concede bur emphasize thar constitutional opinion is sensitive
to political convicion. Otherwise, as I said, we would not be able to
classify jurists as conservative or moderate or liberal or radical with even
the success we have. The question is rather whether the influence is dis-
reputable. Constitutional politics has been confused and corrupted by a
pretense that judges (if only they were not so hungry for power) could use
politically neutral strategies of constitutional interpretation. Judges who
join in thar pretense try to hide the inevitable influence of their own
convictions even from themselves, and the result is a costly mendacity. The
actual grounds of decision are hidden from both legitimate public inspec-
non and valuable public debate. The moral reading offers different coun-
sel. It explains why Adelity to the Constitution and to law demands that
judges make contemporary judgments of political morality, and it there-
fore encourages an open display of the true grounds of judgment, in the
hope that judges will construct franker arguments of principle that allow
the public to join in the argument.

So of course the moral reading encourages lawyers and judges to read an
abstract constitution in the light of what they take to be justice. How else
could they answer the moral questions thar abstract constitution asks
them? It is no surprise, or occasion for ridicule or suspicion, that a consti-
tutional theory reflects a moral stance. It would be an occasion for sur-
prise—and ridicule—if it did not. Only an unbelievably crude form of legal
posiivism—a form disowned by the foremost positivist of the century,
Herbert Hart—could produce that kind of insulation.?” Text and integrity
do act as important constraints, as | have been emphasizing throughout
this discussion. But though these constraints shape and limit the impact of
convictions of justice, they cannot eliminate thar impact. The moral read-
ing insists, however, that this influence is not disrepurable, so long as it is
openly recognized, and so long as the convictions are identified and de-
tended honestly, by which I mean through proper arguments of principle
not just thin slogans or tired metaphors.

This book does indeed offer a liberal view of the American Constiturion.
It provides arguments of liberal principle and claims that these provide the
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best interpretations of the constitutional tradition we have inherited and
whose trustees we now are. | believe, and try to show, that liberal opinion
best fits our constitutional structure, which was, after all, first constructed
in the bright morning of liberal thought. My arguments can certainly be
resisted. But | hope they will be resisted in the right way: by pointing out
their fallacies or by deploying different principles—more conservative or
more radical ones—and showing why these different principles are better
because they are grounded in a superior morality, or are more practicable,
or are in some other way wiser or fairer. It is too late for the old, cowardly,
story about judges not being responsible for making arguments like these,
or competent to do so, or that it is undemocraric for them to try, or that
their job is to enforce the law, not speculate about morality, That old story
15 philosophy too, burt it is bad philosophy. It appeals to concepts—of law
and democracy—that it does not begin to undersrand.

It 15 in the nature of legal interpretation—not just but particularly
constitutional interpretation—to aim at happy endings.*® There is no alter-
native, except aiming at unhappv ones, because once the pure form of
originalism is rejected there is no such thing as neutral accuracy. Telling it
how it is means, up to a point, telling it how it should be. What is that
point? The American constitutional novel includes, after all, the Supreme
Court’s Dred Scott decision, which treated slaves as a kind of property,
and the Court's twentieth-century “rights of property”™ decisions, which
nearly swamped Roosevelt’s New Deal. How happy an overall view of
that story is actually on offer? Many chapters raise that question, and it
cannot be answered except through detailed interpretive arguments like
those they provide. But political and intellectual responsibility, as well as
cheerfulness, argue for oprimism. The Consttution is America’s moral
sail, and we must hold to the courage of the conviction thar flls it, the
conviction that we can all be equal citizens of a moral republic. That is a
noble faith, and only optimism can redeem it.



