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III. Temporal Scope: of APPLICAtION. «: «: sseussssmsmsansnssistesss ssomsmmmmssbanngs 3 s
IV. Reform EfOrts ..ouinuiriieit it e b) Enforceablllty . . y . :
1. Criticisms of the New York Convention..............ccocoeeeuviuneen... . It has already been said that arbitration is a matter of great importance to

a) Acknowledgments...........oooiiii : international commerce. The primary advantage of international arbitration is
b) Shorteomings.......ooovvviiiiiii ] enforceability. Thanks to the New York Convention, to which, by August 2012,
S, e e 147 countries had acceded (see Annex IT), a foreign arbitral award is enforceable in
€C) “PUBLC POBCY” ... 4 many countries of the world. The great majority of countries of significance in

2. The Future of the COnvention..............ceceuuieeuniiiineeiinerinennn. . 4 international commerce are party to the Convention.
- Interpretation of the Convention ............ocoovniiiiiii 3 4 The Convention requires courts of Contracting States to give effect to arbitration
;' lf\(/luelfﬁ Otéfslgfteﬁztarzf;mn """""""""""""""""""""""""" 1 agreements and to recognize and enforce foreign arbitral awards. Arbitral awards
Wbl o J T T e & just, however, undergo court proceedings aiming at the declaration of enforce-

a 4 .

D) COMEEKL. e i B obility in the State where recognition and enforcement are sought (exequatur).
C
d

) Object and PUrpose ..........cooeiiiiiiiininiiiiiis j Certain limited defenses may be raised against recognition and enforcement (cf.
) Legislative History ...................... e & Art. V paras 85, 128, 196, 262, 351, 418-420, 480).
9% Sejipeetty RRERg O, oL ARA. CODMEnlO e sossssesevmpanongn ! . In order to facilitate the approach to the New York Convention, a short summary
. Implementing Legislation ................ocoooii : 4 : 3 . .
1. The 2008 UNCITRAL REPOIt........cviovieereenianiearieieaiaieanss 1 B of its provisions is provided below.

2. The 2008 ICC Task Force RePOLt: :: rousmmamsmmassaness o155 3 55 sapmsiens
VIIL. Improving the Implementation of the New York Convention .......... 3 ) The Provisions of the New York Convention

; : Article I(1) provides that the Convention applies to arbitral awards made in any
I. General Overview ] other State than the one where recognition and enforcement are sought and to
1. The New York Convention 1 & awards that are not considered to be domestic awards in the State where their
& recognition and enforcement are sought (cf. Art.1 paras 2, 12-92, 93-137).
Article 1(3) sets forth two reservations that can be adopted by States that accede to
the Convention, the reciprocity and the commercial reservation (cf. Art. I para. 4).
Article II(1) defines the arbitration agreement and obliges the Contracting
States to recognize such an agreement. (c¢f. Art. II para. 40). Article II(2) defines
one requirement of a valid arbitration agreement, namely that it is in writing. (cf.
Art. IT para. 73). Article II(3) obliges the courts of the Contracting States to refer a
.~ matter to arbitration upon request by a party if it is covered by an arbitration
Arbitration is a form of dispute resolution. The decision makers are not judges of = B agreement (cf. Art. II paras 189-190).
state courts, but arbitrators. In many jurisdictions, the decision of the arbitrators, ¥ 3 Article III obliges each Contracting State to recognize arbitral awards as binding
the award, has the same legal force as the final judgment of a state court of last "8 = and enforce them in accordance with the rules of procedure of the country where
instance. The parties refer their dispute to an arbitral tribunal (generally consisting 8 B the award is being relied on (cf. Art. Il para. 7). Contracting States may not
of one or three arbitrators) by whose decision they agree to be bound. Arbitration is % & discriminate against foreign arbitral awards compared to domestic awards (cf.
often used for the resolution of commercial disputes, especially in the context of = B Art. III para. 24).
international commercial transactions. 4 i Article IV sets forth the formalities to be observed to obtain recognition and
Since it constitutes a deviation from the fundamental right of recourse to the =8 & enforcement of an arbitral award. It specifies the evidence to be submitted by the
state courts, the parties must agree upon arbitration. Therefore, an arbitration _  party applying for recognition and enforcement (c¢f. Art. IV paras 1, 8-37).
agreement must be concluded between the parties. In practice, usually an arbitra- =8 i Article V, one of the Convention’s core provisions, contains the reasons why
tion clause is inserted into a contract for this purpose. ; & recognition and enforcement of an arbitral award may be refused. The party
4 Unless the parties to arbitration settle their claims, an arbitral award concludes & against whom the award is invoked must raise certain defenses (Article V(1)) (cf.
the arbitration. An arbitral award is analogous to a judgment of a state court. = & Art. V paras 85, 128, 196, 262, 351, 418-420, 480), other defenses are considered
Arbitral awards are usually not subject to appeal and, therefore, regarded to be =SS 1 directly by the court (Article V(2)) (cf. Art. V para. 2).
“final”. Most countries, however, allow arbitral awards to be “Chaﬂenged” on = _: Article VI allows a court of a Contracting State to suspend the decision on
limited grounds, such as the violation of public policy or the lack of jurisdiction of 88 1 enforceability of an arbitral award if challenge proceedings have been initiated

the arbitral tribunal. A B against the arbitral award in the country of the award’s origin (cf. Art. VI paras 1,
6-23).

The New York Convention is a key instrument in international arbitration. One
might even say that it was the Convention that has allowed arbitration to become
the primary method of solving disputes in international trade and commerce. In
order to be able to fully appreciate the relevance of the Convention, one should take
a closer look on arbitration as such. What is arbitration?

a) Arbitration
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Article VII contains a “more favorable rights” provision.! A party seekin ¢ national rules applicable to domestic trade® as well as for certainty with respect
recognition and enforcement of an arbitral award may base its respective reque the recognition and enforcement of arbitral awards.
on any other treaty or domestic law, if it deems this to be appropriate (cf. Art. V e Convention provides for international legislative standards for the recogni-
" para. 2, 35-62). : on of arbitration agreements and the recognition and enforcement of arbitral
Article VIII specifies which countries may join the New York Convention an wards. As one of the most widely ratified commercial treaties in the world,” the
how the ratification process is to be conducted (cf. Art. VIII paras 1, 9-21 vention has contributed significantly to the globalization of international
Article IX provides for the accession by States that were not among the origin ymmercial arbitration. Furthermore, it provided an incentive for the Contracting
signatories to the Convention (¢f. Art. IX paras 1, 6-14). Article X addresses th es to revise their national arbitration laws in the light of modern international
territorial scope of application (¢f. Art. X paras 1, 10-45) and Article XI. th iness needs® and thus, the Convention also enhanced the advantages of arbitra-
application in federal Contracting States (cf. Art. XI paras 1, 9-11). “as a form of dispute settlement between parties to international transactions.
Article XII provides for the entry into force of the Convention (cf. Art. XII para . Convention’s contribution to the development of arbitration is even clearer
1, 9-12) and Article XIII for its denunciation by a Contracting State (cf. Art. XI hen it is borne in mind that litigation does not have recourse to such unified
paras 1, 7-19). Article XIV addresses issues of reciprocity among the Contract gislative standards of recognition and enforcement. The degree of certainty
States (cf. Art. XIV paras 1, 6-8). Articles XV and XVI specify administrativ forded to a party in arbitration that it can have its award recognized and
aspects (cf. Art. XV paras 1, 6-8 and Art. XVI paras 1-2, 5-9). orced almost anywhere in the world is one of the most important legal
antages of arbitration over litigation.® In many parts of the world, it is easier to
2. Objectives of the Convention e a foreign arbitral award recognized and enforced than a foreign court
' gment. However, this is not a general rule. The recognition and enforcement of
ign judgments in Member States of the European Union, for instance, has been
gnificantly facilitated by the Brussels T Regulation,'” which entered into force on
arch 1, 2002.

The principal objective of the Convention was to build an effective internation
legislative framework, which would be capable of practical application and wh
would facilitate the recognition and enforcement of arbitral awards and arbitr
tion agreements.? This ambitious objective could only be achieved by drafting
Convention in a manner that would facilitate its acceptance by a large numbe
States. Therefore, the Convention aims at striking a balance between its main go i -
of facilitating international arbitration and at the same time ensuring that th Foreign Arbitral Awards
various fundamental legal principles of different States are observed. This balan
was indeed successfully achieved and this paved the way for the Convention’s g
success and widespread application. In fact, the Convention now links the world he title of the Convention refers to recognition and enforcement of arbitral
major trading States. For this reason it is often rightfully referred to as rds. Both recognition and enforcement are concerned with giving effect to the
“balancing act”.? d rendered, as opposed to a challenge of such award, which is aimed at
ckmg the validity of the award. It is important to note, however, that even
3. The Importance and Relevance of the New York Convention - igh the concepts of recognition and enforcement are intertwined, they are
etheless two distinct procedural actions.
ecognition of an award is the first step in giving effect to the award. Recogni-
is often called exequatur and refers to the national court proceedings in which
ourt renders a decision confirming the award.!! Such decision recognizes the
dity of the award rendered by the arbitral tribunal and the binding effect of such
rd upon the parties to the arbitral proceedings. An award may be recognized
out being enforced.!? The enforcement of an award is considered to be a

4. The Convention’s Title: Recognition and Enforcement of

Distinction Between Recognition and Enforcement

The New York Convention was signed on June 10, 1958 and entered into forc
on June 7, 1959. As already mentioned above, as per August 2012, 147 count
had acceded to the Convention. It is, without doubt, one of the most successfu
international treaties. Moreover, the New York Convention is considered to be th
cornerstone of current international commercial arbitration* and has been
ferred to as “the smgle most important pillar on which the edifice of 1nternat1
arbitration rests.”

The Convention was introduced into the international legal framework
recognition of the growing importance of international commercial arbitrat
The drafters of the Convention acknowledged and, moreover, successfully
dressed the needs of transnational business for a certain degree of autonomy fr

Di Pietro/Platte, p. 11.

Rubins/Kinsella, p. 352.

Briner/Hamilton, in: Gaillard/Di Pietro (eds), p. 20.

Kronke, in: Kronke/Nacimiento/Otto/Port (eds), p. 3.

! See also Otto, in: Kronke/Nacimiento/Otto/Port (eds), p. 444. ' Council Regulation (EC) No. 44/2001 of December 22, 2000 on jurisdiction and the recogni-
2 Briner/Hamilton, in: Gaillard/Di Pietro (eds), p. 20. L and enforcement of judgments in civil and commercial matters.

3 Di Pietro, in: Mistelis/Brekoulakis (eds), paras 5-4. Lew/Mistelis/Kréll, para. 26-10.

4 van den Berg, p. 1. Redfern/Hunter, 5th ed., para. 11.20; see UK: Dallal v. Bank Mellat, (1986) All ER. 239 =
5 Wetter, 1 Am. Rev. Int’l Arb. 91 (1990). 6] 2 WLR. 745 = XI Y.B. Com. Arb. 547 (1986), where it was held that an award rendered by
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further procedural step. An action for enforcement presupposes that the court h Article II(1) provides for the recognition of arbitration agreements (cf. Art. Il 27
already recognized the award. ra, 40), while Article II(3) provides for the enforcement of arbitration agreements
These concepts must be analyzed in the light of the respective objectives of each Art. II paras 189-190). The enforcement of an arbitration agreement is
of these actions. Generally speaking, recognition is a defensive process, in whi nstituted by a court’s referral of the parties to arbitration. At the request of
the court is asked to recognize the legal effect of an award. The party seeking e of the parties, the court shall enforce an arbitration agreement by referring the
recognition seeks to prevent the same issues, decided upon in previous arbitra s to arbitration unless it finds that the respective agreement is null and void,
proceedings, from being raised in potential new proceedings. Furthermore, recog rative or incapable of being performed. The court may not refer the parties to
tion can be useful for tax reasons where a party wants to have proof of the existen tration on its own motion; one of the parties must invoke the arbitration
of a debt or receivables.!*> When used as a defense, the court is asked to recogni ement. Should a party fail to do so, the court will retain its jurisdiction over the
the award by invocation of its res iudicata effect, meaning matters in issue betwe . However, provided the conditions are fulfilled, the court’s referral of the
the parties have already been decided. In this case, the party seeking recognition ies to arbitration is mandatory.?! ‘
an arbitral award seeks to rely on this award by using it as a “shield” to preve mlike its scope in relation to arbitral awards, the Convention’s field of applica- 28
issues that have already been decided on in the award from being raised again. ‘with respect to arbitration agreements is not defined. The Convention does not
Enforcement is a further procedural step. Enforcement is a proactive procedu ify which arbitration agreements come within its scope. On the basis of analogy
action in which a party seeks to obtain redress from the award rendered in its fav Article I, which refers to the field of application with regard to foreign arbitral
Hence, in contrast to recognition, enforcement is used as a “sword”.!® The pa rds (cf. Art. I paras 2, 12-92, 93-137),%? the Convention applies to arbitration
requests the court to carry out the award rendered in its favor by applying leg ements providing for arbitration in a State other than the State where the
actions that may take various forms. These legal actions are intended to compel ement is invoked (¢f. Art. IT para. 26). Consequently, whenever the place (or
defaulting party to execute the award. However, it should be noted that t at) of arbitration is in a State other than the forum State, Article II applies.??
Convention deals with enforceability and not with enforcement as such. The acty ever, Article I(1) does not apply if the place of arbitration is in the forum State
enforcement is subject to the local rules on enforcement, that is, for instance, ho Art. II paras 28, 32). Thus, some jurisdictions exclude the application of
to seize property or to forfeit bank accounts of the defaulting party. cle II in this case.?* Other jurisdictions extend the scope of Article II to cases
As regards the necessity to distinguish recognition from enforcement, sor re the arbitration agreement has an international element, such as the interna-
authors!® claim that the Convention’s predecessor, the 1927 Geneva Conventio ‘nature of the subject matter, the foreign nationality of one of the parties, or
was clearer in this respect as it referred to “recognition or enforcement”. existence of a foreign head office of one of the parties (cf. Art. II paras 27, 30).2

b) Recognition and Enforcement of Arbitration Agreements 5. Distinction Between Challenge of the Award and Enforcement

Although the title of the Convention'” only mentions the recognition a e the Convention, in Article V, provides the grounds for refusal of recogni- 29
enforcement of arbitral awards, the Convention also applies to the recogniti ‘and enforcement of an award by the enforcing court (cf. Art. V paras 85, 128,
and enforcement of arbitration agreements (cf. Art. II para. 40). The Conventi 62, 351, 418-420, 480), it does not harmonize the grounds for challenging
recognized and endorsed'® the need for international commercial arbitration agre ard. It only deals with the situation where an award has been set aside in the
ments to be given effect internationally and not solely in the place where t in which it was made (¢f. Art. V para. 377). In this case, a Contracting State
agreement was made.’® Thus, the Convention in fact covers two fundame fuse recognition and enforcement of the award (cf. Art. V para. 391).
aspects of international commercial arbitration: the recognition and enforce he purpose of challenging an award before a national court at the seat of 30
of arbitration agreements and the recognition and enforcement of arbitral awar, ation is usually to have it set aside in whole or in part26 Thus, while

Therefore, the title of the Convention might be considered too narrow. nition and enforcement are concerned with giving effect to an arbitral award,

1 den Berg, Overview of NYC, p. 10.
: hat is, arbitral awards made in the territory of a State other than the State where the
the Iran-US Claims Tribunal was to be recognized but was not enforceable under the New Y gnition and enforcement of such awards are sought.
Convention. Schramm/Geisinger/Pinsolle, in: Kronke/Nacimiento/Otto/Port (eds), pp. 41 et seq.
13 Lew/Mistelis/Kroll, para. 26-11. Switzerland: BG, 26(2) ASA Bull. 329-352 at reason 2 (2008); Switzerland: BG, 14(3) ASA Bull.
14 Redfern/Hunter, 5th ed., para. 11.24. , 2 at reason 2a (1996); see Schramm/Geisinger/Pinsolle, in: Kronke/Nacimiento/Otto/Port
15 Redfern/Hunter, 5th ed., para. 11.24. ‘ . p. 42; van den Berg, pp. 57 et seq.
16 Redfern/Hunter, 5th ed., para. 11.20. : dia: Gas Authority of India, Ltd. v. SPIE-CAPAG, S.A., XXIII Y.B. Com. Arb. 688 at 697
17 The full title of the Convention is: “The Convention on the Recognition and Enforcement = AIR 1994 Delhi 75; US: Smith/Enron Cogeneration, Ltd. v. Smith Cogeneration Interna-
Foreign Arbitral Awards.” c., XXV Y.B. Com. Arb. 1088 at 1091-1095 (2000) = 198 F.3d 88 (at 92) (2nd Cir 1999) =
18 This vital requirement was already recognized in the 1923 Geneva Protocol. ' US. App. LEXIS 32097; see Schramm/Geisinger/Pinsolle, in: Kronke/Nacimiento/Otto/Port
19 Redfern/Hunter, 5th ed., para. 1.56. : P- 42, as well as van den Berg, pp. 57 et seq.
2 yan den Berg, p. 383. Redfern/Hunter, 5th ed., para. 10.03.
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the challenge of an award involves attacking the award at its source.”” The groun ards, falling under one of the grounds for setting them aside, if no miscarriage of
on which such an action may ensue are governed by domestic law and unregulate ice has occurred.”
on an international level (cf. Art. V para. 379).

The international arbitral community considers this discretion given to dome 6. Achievements of the New York Convention
courts with respect to setting aside arbitral awards as a hindrance to a unifo
international regime. As a further step towards harmonization of domestic legi
tion, in Article 34, the Model Law adopted the grounds for refusal of recogn
and enforcement of an arbitral award set forth in the Convention as grounds for t}
setting aside of an arbitral award by a national court at the seat of arbitration.

The grounds for the setting aside of an arbitral award provided by the Mo
Law can be broadly organized into grounds relating to the adjudicability of
claim in question (such as issues of incapacity, invalid arbitration agreeme
tribunal’s excess of powers, or arbitrability of the dispute’s subject-matter), pro.
dural grounds (such as lack of due process, or irregularities in the composition
the arbitral tribunal), and substantive grounds (violation of public policy).?

Whereas, so far, over 40 States have adopted legislation based on the Model L
the extent to which they followed, inter alia, the provision of Article 34 varies q;
significantly.?® The heterogeneity of national laws in respect of the validity
arbitral awards induces unpredictability and encourages forum shopping (cf. Art
para. 385).*° Thus, this lack of regulation still allows national arbitration law:
have far-reaching international effects.

Deviations from Article 34 of the Model Law exist in the form of both more :
less stringent modalities than those of the Model Law. he roots of the Convention can be traced back to the very beginning of the 20th 41
Some States adopted stricter measures of control of an arbitral award t ry. At that point in time, only national arbitration laws were in place and
provided by the Model Law. This may pertain to a departure from the exclusivit ny courts in various countries did not look favorably upon arbitration.*” The
challenge proceedings as means of action against an arbitral award or to reased use of international commercial arbitration showed up the inadequacy of
adoption of more rigorous grounds for the setting aside of an award.*! xisting dispute resolution framework. The idea of unifying laws on arbitration

The English Arbitration Act 1996, for instance, allows in its section 69(1) for already put forward in 1914 at the International Congress of Chambers of
appeal to the court on a question of law arising out of an award. Thu erce in Paris.*! After World War I, the newly established ICC* took the
permitting the judge to review the merits of the case, the English arbitration iative and advocated an international convention on arbitration. The ICC
deviates from the principle of exclusivity of the challenge proceedings and ed its idea in the form of resolutions, adopted at its London Congress in
for an appeal of the arbitral award.® Other States, like Iran, Egypt or Br and at its Rome Congress in 1923. Meanwhile, the League of Nations urged
adopted grounds for the setting aside of an arbitral award that are not contai se Member States whose legislation and court practice was not in favor of
in the Model Law. mercial arbitration to reconsider their position and to allow for steps which

Other States adopted more relaxed control measures of arbitral awards t uld ensure that arbitration agreements were respected. Finally, the initiative
those provided by the Model Law. France, for instance, adopted grounds f orsed by the ICC and other major private organizations to provide for an
setting aside of arbitral awards that are less rigorous than those of the Model ernational arbitration framework in the form of a convention was accepted by
Israel even grants discretionary power to judges to refuse to set aside ar eague of Nations. The Assembly of the League of Nations held in Geneva on
tember 24, 1923 approved the Protocol on Arbitration Clauses. Four years later,

%7 Redfern/Hunter, 5th ed., para. 11.18. onvention on the Execution of Foreign Arbitral Awards approved by the
28 See also Redfern/Hunter, 5th ed., para. 10.35. ,
2 See also Gharavi, pp. 32 et seq. '
30 Gharavi, pp. 42 et seq. : ’ Article 26 (a) of the 1968 Israeli Arbitration Law; see also Gharavi, p. 42.
31 Gharavi, p. 33. : i Pietro, in: Mistelis/Brekoulakis (eds), para. 5-4.
32 See also Gharavi, p. 33. ’ Redfern/Hunter, 5th ed., para. 1.250.
33 See Article 33 of the 1997 Iranian Law on International Commercial Arbitration, Articl ® Redfern/Hunter, 5th ed., paras 1.238 et seq.
the 1994 Egyptian Law concerning Arbitration in Civil and Commercial Matters and Articl - Mzstelzs/Lagerberg, pp. 6 et seq.
the 1996 Brazilian Arbitration Act; see also Gharavi, pp. 36-38. van den Berg, p. 6.
34 Article 1520 of the French Code of Civil Procedure; see also Gharavi, p. 41 (refer riner/Hamilton, in: Gaillard/Di Pietro (eds), p. 4.
Articles 1504/1502 of the old law). 2 The ICC was founded in 1919.

s stated above in para. 17, the Convention managed to strike a balance between 38

development of international arbitration and the protection of the legal

wciples of different States. The Convention imposes a general obligation on

racting States to recognize and enforce arbitral awards and arbitration agree-

ats. At the same time, it allows an exception to this general obligation when

e procedural actions are considered to breach the basic principles of the legal

m in which they are sought.*

‘ogether with the other international conventions on arbitration and also the 39
1 Law, it has brought about modernization and harmonization of the national

s governing international arbitration. 37 While the Convention (indirectly) lays

wn certain general principles, the Model Law provides detailed provisions for the

erent stages of arbitration.®® The underlying approach is to establish interna-

“standards for the conduct of arbitral proceedings.

till, settlement or voluntary compliance with an award seems to be the most 40

hymon outcome of arbitral proceedings.*

II. History of the Convention
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Assembly of the League of Nations in Geneva, on September 26, 1927 (jointly, th, Jith the growth of international trade, there was certainly a need for a multilateral
“Geneva Treaties”) supplemented this Protocol ty on the international enforcement of foreign arbitral awards.

Therefore, the Geneva Treaties constituted the legal regime preceding the Ne; ,
York Convention.* \ The 1927 Geneva Convention

. . . , The League of Nations commenced work on a new treaty upon the initiative of 45
1. The Legal Regime Preceding the New York Convention .« ICC and in 1927 set up a special committee®® in charge of the drafting of the
onvention.’ The Geneva Convention on the Execution of Foreign Arbitral
a) The 1923 Geneva Protocol . arcds of 1927, often referred to as the 1927 Geneva Convention, was aiproved by
The Geneva Protocol on Arbitration Clauses of 1923, commonly known as th ‘Assembly of the League of Nations in Geneva and opened for signature on
1923 Geneva Protocol, was approved by the Assembly of the League of Nations tember 26, 1927. It entered into force on July 25, 1929. The list of Contracting
Geneva and opened for signature on September 24, 1923. It entered into force 0% was similar to that of the 1923 Geneva Protocol, with the same notable
July 28, 1924. With the notable exceptions of the USA and USSR,* the Protocol y eptions being the USA and USSR. The 1927 Geneva Convention was the first
ratified by a number of major trading States.*> The Protocol provided for th tilateral treaty referring to foreign arbitral awards® and was considered to be
recognition of arbitration agreements relating to existing or future differen upplement and expansion to the 1923 Geneva Protocol. It regulated the
between parties who were subject to the jurisdiction of different Contract orcement of arbitral awards rendered under arbitration agreements that came
States.*6 The Protocol also provided for the obligation of the courts of Contract thin the scope of the 1923 Geneva Protocol.”’
States to refer to arbitration those disputes brought before them which were sub Notwithstanding the fact that this was a step forward, the 1927 Geneva Conven- 46
to the aforementioned arbitration agreements.*” Thus, the Protocol establishe on, like the 1923 Geneva Protocol, had certain shortcomings. The Geneva
international validity and enforceability of arbitration clauses.*® However, as j nvention applied only to awards rendered in the territory of one of the
mentioned, the Protocol’s range was limited as it only applied to arbitratio ntracting States and between parties who were subject to the jurisdiction of one
agreements made between parties from different Contracting States. the Contracting States.’® Further, the party seeking enforcement carried the
Furthermore, the Protocol contained provisions regarding the arbitration pro den of proof that the conditions necessary for enforcement were fulfilled. One
dure and was the first multilateral convention to mention the question of enfor hese conditions was that the award for which enforcement was sought “has
ment of arbitral awards.* It stipulated that the will of the parties and the las ome” final in the country in which it was made.®® Many courts interpreted this
the country in whose territory the arbitration takes place should govern the arbi rovision so that the party seeking enforcement was firstly required to obtain a
procedure.”® Further, the Protocol made the enforcement of awards compuls ve of enforcement (“exequatur”) in the Contracting State in which the award was
However, it only referred to the execution of arbitral awards in the territory of de. This requirement, in addition to the requirement of obtaining a leave of
Contracting State in which the award was rendered. Thus, the Protocol di orcement in the Contracting State in which the enforcement was actually sought,
refer to foreign awards at all. Some of the Contracting States did not hav to the situation of so-called “double exequatur”.’ This later proved to be very
provisions relating to the enforcement of foreign arbitral awards in their natio densome in practice®’ and was a significant deficit of the Geneva Convention.
legal framework and in those Contracting States which did actually have respec other condition was that the award had to be made in conformity with the
provisions, the conditions for enforcement of foreign awards varied significantl greement of the parties and the law governing the arbitration procedure, which
s almost always the law of the Contracting State, in which the arbitration took

3 Gharavi, p. 42. ; ‘The special committee consisted of Mr Anzilotti, Judge of the Permanent Court of Interna-
4 Briner/Hamilton, in: Gaillard/Di Pietro (eds), p. 5. al Justice who acted as chairman, Benjamin H. Connor, President of the American Chamber of
45 Contracting States: Albania, Austria, Belgium, the British Empire (Great Britain, Nort] mmerce in Paris and René Arnaud of the ICC.
Ireland, Southern Rhodesia, Newfoundland, British Guiana, British Honduras, Ceylon, Falkl * Briner/Hamilton, in: Gaillard/Di Pietro (eds), p. 6.
Islands and Dependencies, Gambia, Gold Coast, Gibraltar, Jamaica (Turks & Caicos' Isla % Contracting States: Austria, Belgium (including Congo, Territory of Rwanda-Burundi), United
Cayman Islands), Kenya, Leeward Islands, Zanzibar, Tanganyika, St Helena, Uganda, Baha gdom of Great Britain and Northern Ireland (including Newfoundland, Bahamas, British
Burma, New Zealand, India), Czechoslovakia, Denmark, Estonia, Finland, France, Germ ana, British Honduras, Falkland Islands, Gibraltar, Gold Coast, Jamaica, Kenya, Palestine,
Greece, Irag, Italy, Japan, Luxembourg, Monaco, Netherlands, Norway, Poland, Portugal, Rom anganyika, Uganda, Windward Islands, Zanzibar, Mauritius, Northern Rhodesia, Leeward Islands,
Spain, Sweden, Switzerland, Thailand. . Malta, Burma, New Zealand, India), Czechoslovakia, Denmark, Estonia, Finland, France, Germany,
46 Article 1 of the Protocol (see Annex V 1). ireece, Italy, Luxembourg, Netherlands, Portugal, Romania, Spain, Sweden, Switzerland, Thailand.
7 Article 4 of the Protocol (see Annex V 1). % Gharavi, pp. 46-47.
® yan den Berg, p. 6. 7 van den Berg, p. 7.
4 Gharavi, p. 46. : 8 Article I(1) of the Geneva Convention (see Annex V 2).
50 Article 2 of the Protocol (see Annex V 1). ? Article I(1)(d) of the Geneva Convention (see Annex V 2).
51 Briner/Hamilton, in: Gaillard/Di Pietro (eds), p. 6. ® van den Berg, p. 7.
52 Briner/Hamilton, in: Gaillard/Di Pietro (eds), p. 6. ' Gharavi, p. 47.
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place.®? The New York Convention, on the contrary, provides that the compositio ouncil convened the United Nations Conference on In?ernational Commercial

of the arbitral tribunal and the arbitral procedure shall be in accordance with th, shitration. The Conference was held at the United Nations Headquarters, New

agreement of the parties or (failing such agreement) in accordance with the law York, from May 20, 1958 until June 10, 1958 and was attended by delegates fff)m

the country where the arbitration took place. ' bout forty States. Among them were a large number of highly respected officials
Overall, the 1927 Geneva Convention made recognition and enforcement o nd experts in the field.”

foreign awards subject to a catalogue of conditions. It also conferred a major rol The new draft Convention prepared by the ad hoc committee of the Un1t¢d
on the courts in the Contracting State® in which the arbitral award was made an ations as well as the comments received from governngents e'md non-governmen-
relied heavily on domestic laws. This reflected once again the compromise necessa al organizations were used as the starting point for the dls'cu'ssmns. The f)b]eCj(lVG of
for such an international legal framework to be accepted by the Contracting State e Conference was to remedy the shortcomings of the existing legal regime, z.e..the
However, such a reliance on domestic laws resulted in significant differences in th eneva Treaties. This would be achieved by a completely new legal regime
Geneva Convention’s application due to the many differences in domestic laws an ulating the recognition and enforcement of both art?itratlon. agreements and
practices. In addition, it allowed the parties against whom enforcement was sough rbitral awards and providing uniform standards on ‘an mternatlonal'level. How-
to raise numerous objections and hence to delay or avoid enforcement of cer, at the same time, this new legal regime was also intended to take into gccount
award. ; he will of the sovereign States and their national courts to carry it out. Evidently,
' he Conference faced a very ambitious task.
2. The Origins of the New York Convention - Drafting History One area in which there was dispute was the scope of application of the

onvention.”! The draft Convention contained a territorial principle in such a way
t it applied to an award made in the territory of a State other than that in which
was relied upon (i.e. where recognition and enforcement were sought). Several
elegates at the Conference criticized the emphasis laid on the place in which the
ward was made, inter alia, the French delegate, one of whose concerns was that
cording to French case law, arbitral awards rendered in France pursuant to a
oreign law were considered as foreign. After referral of this matter to a working
up for reconciliation, the territorial criterion ultimately remained in the text of
- Convention but was amended so as to encompass awards that are considered
be foreign although rendered in the State where they are relied upon (Article I(1)
ond sentence).
Another disputed matter was whether to permit reservations limiting the scope
the Convention, in particular to awards made in the territory of another State
ciprocity) and to commercial disputes.’> Some delegates feared that States might
rain from acceding to the Convention at all if they were not allowed to restrict its
cation in such a way. Others, like the Ceylonese delegate, voiced their concern
1t allowing such reservations could impair the Convention’s effectiveness. Again,
he matter was referred to a working group and, after consideration by the Plenary
Meeting, a reciprocity reservation was included in the text of the Convention at the
posal of the States acceding to it (Article I(3) first sentence). Furthermore, on
uggestion of the Dutch delegate, Pieter Sanders, a commercial reservation was also
ncluded (Article I(3) second sentence).
Further significant amendments to the draft Convention that were discussed and,
the recommendation of Dutch delegate Pieter Sanders, ultimately adopted by the
enary Meeting were the inclusion of a provision on arbitral agreements (Arti-

Although a step forward, the Geneva Treaties proved to be an inadequat
international framework for meeting the needs of international trade. The boost o
the world economy after World War II was significant and the need for a bette
international legal framework became greater than ever before.* The ICC studies i
1950 confirmed that the 1927 Geneva Convention was out of date and did no
satisfy the needs of contemporary international trade.5> As early as in 1951, at i
Lisbon Congress, the ICC lobbied for a reform in this regard. On March 13, 19
the ICC adopted its draft Convention and accompanying Report that reflected th
underlying idea of a truly international arbitral award and, indeed, referred to th
notion of an international award. It also aimed at arbitration proceedings ths
would not be governed by a particular domestic law. However, the idea of a trul
international commercial arbitration framework, independent of domestic laws; wa
considered to be too radical by the majority of States. e

Therefore, the United Nations Economic and Social Council at its seventeent
session, on April 6, 1954, by means of a resolution®” established an ad ho
committee to review and analyze the matter brought before it by the ICC and t
propose a new draft, if it considered this necessary. The ad hoc committee produce
a new draft of the Convention on the Recognition and the Enforcement o
International Arbitral Awards.%® The new draft was considered to be a compromis
between the idealistic views expressed in the ICC draft of a truly internations
arbitration framework and the realities of sovereign States that were not prepared
accept this revolutionary idea. The new draft Convention was transmitted
governments, the ICC and non-governmental organizations for their comment
Upon receiving the respective comments, the United Nations Economic and So

Z van den Berg, p. 7. ‘
64 gzzzt:}}lgfrgzlgr; 431': Gaillard/Di Pietro (eds), p. 8. : , ,0 See e.g. the personal recollections of Ottoarndt Glossner, delegate at the 1958 Conference, pp. 5
:Z };‘;?nj:/ﬁiﬁ:%tﬁiﬂiﬁeé?ﬁ%jgia g’eg’ol(‘eds)) p. 9; van den Berg, p. 7. ‘ 7 See e.g. E/CONF.26/1.42 (see Annex IV 1); see also Briner/Hamilton, in: Gaillard/Di Pietro
Z; g/eg%iﬁ(oszel\fﬁigg I(\\;III; : 72 See e.g.. E/CONF.26/L.49 (see Annex IV 1); see also Briner/Hamilton, in: Gaillard/Di Pietro
% van den Berg, Online Commentary, p. 1. See also Annex IV.
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cle)” and the removal of the principle of a double exequatur (cf. Art It is a well-established principle that international conventions do not have 57
para. 355).7 troactive effect on the contractual relations of the parties, unless a different
Finally on June 10, 1958, the Conference adopted the Convention on th tention appears from the treaty or is otherwise established.® It. has begn a‘rgued

Recognition and Enforcement of Foreign Arbitral Awards (the New York Conven at Article VII(2) establishes such a different intention.*! According to this view, a
tion). It entered into force on June 7, 1959. The Convention replaced the Genev, ap would exist in respect of arbitration agreements and awards made before the
Treaties. Article VII(2) stipulates that both Geneva Treaties shall cease to hav cession of States to the New York Convention which had adhered to the Qeneva
effect between Contracting States on their becoming bound by the New Yor reaties. However, it can be argued that, according to the very wording of
Convention. icle VII(2), the Geneva Treaties cease to have effect only to the extent that States
ome bound by the Convention, which includes its temporal scope of application
III. Temporal Scope of Application Art. VII paras 66-69).5* .
1 view of arbitration being a process based on private autonomy, the better 58
sons, in particular the protection of the confidence of the parties speak for the
lication of the Convention as of the date of its entry into force in the respective
ountry, unless it is determined otherwise in the country’s implementing legisla-
on.8? This is obvious for arbitration agreements. It also applies to arbitral awards.
he parties entered into the arbitration on the basis of a certain set of rules. Under
ifferent rules, they may have taken a different route, e.g. settled the case.
Article XIII offers Contracting States an opportunity to withdraw unilaterally 59
ithout the consent of other Contracting States (cf. Art. XIII para. 7).8 Such
enunciation will take effect one year after the date of receipt of the notification
y‘the Secretary-General of the United Nations (cf. Art. XIII para. 10). In order to
reclude Contracting States from denouncing the Convention solely in order to
revent enforcement of an unfavorable arbitral award that has already been or may
oon be rendered,®® the Convention continues to apply to any arbitral awards in
espect of which recognition or enforcement proceedings were instituted before the
lenunciation takes effect (¢f. Art. XIII para. 19).
 So far, denunciation of the New York Convention has never occurred. It is 60
gued® that this is due in part to the Convention’s widely acknowledged impor-

ce for the enforcement of arbitral awards combined with the absence of
ffirmative obligations for Contracting States that would make membership too
rdensome or costly. Also, possible negative implications resulting from a with-
drawal might be a consideration. Furthermore, the Convention itself allows the
racting States leeway for avoiding results detrimental to their national
erests.3” Enforcement of an arbitral award can be refused based on the public
licy exception (cf. Art.V para. 480). Invoking reciprocity and/or commercial
ervation can narrow the Convention’s field of application. Finally, the Conven-
ion does not provide for any direct sanction against a Contracting State that does
73 E/CONF.26/SR.16 (see Annex IV 1). ot comply with its obligations under the Convention.

74 E/CONF.26/SR.17 (see Annex IV 1); for an- overview of further amendments to the dra
Convention see Briner/Hamilton, in: Gaillard/Di Pietro (eds), pp. 18 ef seq. :

75 yan den Berg, p. 73.

76 For an overview see Schlosser, in: Stein/Jonas (eds), annex to sect. 1061 paras 239 et seq.; -
den Berg, pp. 74 et seq. 0 See Article 28 of the 1969 Vienna Convention on the Law of Treaties.

77 van den Berg, pp. 74 et seq; Haas, in: Weigand (ed.), Part 3, Preliminary Remarks paras 9 ’ 8; gagl den B?Tg’s P-.7é/3]~ (eds) 0 sect. 1061, para, 242
seq. chlosser, in: Stein/Jonas (eds), annex to sect. , para. X

78 Haas, in: Weigand (ed.), Part 3, Preliminary Remarks para. 10, with further references. - * See also Schlosser, in: Stein/Jonas (eds), annex to sect. 1061, paras 241, 242.

7 van den Berg, p. 74, further mentions the date on which the Convention entered into force * Port/Fuhr/Simonoff; in: Kronke/Nacimiento/Otto/Port (eds), p. 532.
the foreign State where the arbitration is taking place or where the award is made, which may ® Port/Fuhr/Simonoff, in: Kronke/NaC%m%entO/OttO/POYt (eds), p. 533.
relevant if the State where the enforcement is sought has used the reciprocity reservati 8: Port/Fuhr/Simonoff, in: Kronke/Nacimiento/Otto/Port (eds), p. 534.
Article I(3). T % Port/Fuhr/Simonoff, in: Kronke/Nacimiento/Otto/Port (eds), p. 534.

Article XII provides for the entry into force of the Convention and sets forth th.
procedure for new Member States acceding to it (cf. Art. XII paras 1, 9-12)
Pursuant to Articles VIII and IX, accession takes place by depositing the instru.
ment of accession with the Secretary-General of the United Nations (cf. Art. V.
para. 20 and Art. IX para. 12). The Convention enters into force in the respect
Contracting State ninety days after such deposit. As international conventions
not self-executing in many States, a domestic legal act declaring the Conven
applicable, respectively implementing it into national law, may additionally by
required. .

The Convention does not set forth rules regarding arbitral awards or arbitrati
agreements issued or concluded before the Convention comes into force in
Contracting State. Only a few countries have addressed this issue in their imp
menting acts, and those that did often differ in the implementation.” Also courts o
the Member States have answered the question of retroactive application of
Convention quite differently.”® When the enforcement of the arbitration agreemen
or the arbitral award is sought, a variety of moments may be taken into account,
respect of both the arbitration and the Convention.”” With regard to the arbitra
these are the date of conclusion of the arbitration agreement, the date of co
mencement of the arbitral proceedings, the date on which the arbitral award
rendered and the date of commencement of the recognition and enforcems
proceedings of the agreement or award.”® Where the Convention is concerned,
the absence of any implementing legislation there are two possible points in time
be considered: (i) the date when the Convention as such came into effect (Jun
1959) and (ii) the date on which the Convention entered into force in the coun
where recognition and enforcement are sought.”® ‘
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IV. Reform Efforts

1. Criticisms of the New York Convention

a) Acknowledgments

At the time of its signing, the Convention represented a major step forward i
the further development of international commercial arbitration. Even though i
was not as radical as some had hoped and represented a balancing act between th,
need for truly international recognition and enforcement of awards and the need fo
the Convention to be widely accepted by the sovereign States, the Convention
remains the most successful treaty in international arbitration. One might even
argue that it was a far-sighted instrument, which facilitated international trade and
international co-operation. The Convention is in fact without doubt one of
most successful pieces of international legislation ever. Moreover, some authors go
even further in stating that the Convention “perhaps could lay claim to be the mosf
effective instance of international legislation in the entire history of commercia
law.”® The success of the Convention is often measured by the number o
Signatory States, at present 147.

b) Shortcomings

Having said that, nowadays, more than 50 years later, certain adjustments to th
Convention in accordance with the current legal, technical, political and economic
developments seem necessary.*® There is an ongoing debate on the shortcomings
the Convention and its practical implications.

aa) Writing Requirement

The most debated shortcoming is certainly the definition of the term “agree
in writing” as set out in Article I1(2) (cf. Art. II para. 73). Pursuant to said provis
the term “agreement in writing” includes an arbitral clause in a contract or
arbitration agreement, signed by the parties (cf. Art.Il paras 94 et seq.),
contained in an exchange of letters or telegrams (cf. Art. I paras 97 et seq.). Cou
interpret the question of whether an exchange in writing has actually been
accomplished differently. One view is that the party that signed the documen
should return it to the party that sent it (cf. Art. II paras 125 ef seq.). Another vi
is that it is sufficient if a reference is made to the document in subsequen
correspondence (such as letters and invoices), which originate from the party
which the document was sent (cf. Art. Il paras 145 et seq.).”°

It is overall well established that the form requirements of Article II(2) are lex
specialis to domestic law, meaning that Article II(2) supersedes domestic |
regarding the form of the arbitration agreement (cf. Art. II para. 56).°! However,
is debated whether the definition merely sets out an international maximum
requirement for the formal validity of an arbitration agreement, or at the same

88 Mustill, (1983) 6 J. Int. Arb. 43.

% Di Pietro/Platte, p. 199.

% van den Berg, Overview of NYC, p. 7.
L van den Berg, p. 178.
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ime also a minimum requirement (cf. Art. II para. 76).°> Assumed it would be only
aximum requirement, courts would be entitled to accept less demanding
equirements than the written form. Assumed it would be both a maximum and a
Linimum requirement, courts could demand neither more nor less than required in
rticle I1(2). Such a fixed standard is, e.g., advocated by the courts in Austria®® and
Germany,” whereas the latter at the same time stress the possibility that an
itration agreement could be valid if not under Article II(2) then under the most-.
vored-nation clause of Article VII (cf. Art. I para. 177). In view of Article VII it is’
lear that Article I1(2) ultimately sets forth only a maximum requirement in
espect of the recognition and enforcement of arbitral awards.
In any case, the requirements as set out in Article II(2) seem no longer to be in
ine with contemporary business reality (cf. Art. II para. 17). The requirement that
agreement has to be exchanged in writing is outdated. Even in 1961, when the
ropean Convention was drafted, the provision referring to the term “agreement
~writing” (which mirrored Article II(2) of the New York Convention) was
ended to encompass broader means of communication (¢f. Art. II paras 75,
0). As mentioned above in para. 63, some courts in the Contracting States try to
ercome this shortcoming of the New York Convention by broad interpretation of
. term “exchange of letters or telegrams” so that it fits contemporary business
eds.
With the ongoing advancement of business and technology, it is certain that new
estions will arise, such as the issue of whether an agreement concluded via email
alls under Article I1(2) (cf. Art. II paras 102, 130). Therefore, the debate on the
cessity for revision of this provision will certainly continue. This is also recog-
ed by UNCITRAL in its recommendation adopted on July 7, 2006 which
ecommends that Article II(2) should be “applied recognizing that the circum-
nces described therein are not exhaustive” (cf. Art. I para. 111). However, the
estion is rather more fundamental: Why is a writing requirement necessary? The
mmon reasons for a writing requirement are its probative force and the protec-
n-offered against precipitance. However, there are other important areas of law
ere no writing requirement applies. In many States, declarations of a merchant
suming a guarantee or acknowledging a debt are not subject to a writing
uirement. Furthermore, there are States that are quite liberal as far as the form
uired for a valid arbitration agreement is concerned. A written agreement is not
juired, for instance, under French law on international arbitration.

) Grounds for Refusal of Enforcement

Another provision which is considered to constitute a shortcoming relates to the
nds for refusal of enforcement, more specifically to the ground stipulated in
cle V(1)(e) that an award has been set aside by a competent authority of the
untry in which or under the law of which it was made. This means that the
rts of the Contracting State in which the enforcement is sought, can refuse to
ognize or enforce an award that has been set aside in another State. This

van den Berg, p. 178; van den Berg, Overview of NYC, p. 7.
> Austria: OGH, JBI 1974, 629 = I Y.B. Com. Arb. 183 (1976).
éGermany: BGH, SchiedsVZ 2005, 306 = XXXI Y.B. Com. Arb. 679 (2006).
2 A/6/17, p. 1 (see Annex IV 2).
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indirectly makes the Convention dependent upon the domestic laws and system én be interpreted as a necessary update and hence be more easily accepted by the
of the country in which the award for which the enforcement is sought is rendere tates.

and goes against the spirit of an international, independent award (cf. Art.  However, some argue differently. The great success of the Convention also
para. 352). It is argued that this provision is a potential weakness of the Conventio ates an impediment for reforms. If the Convention were modified, such mod-
and exposes the Convention to the local peculiarities of the State in which th ifications would have to be ratified by each Signatory State individually in the
award is rendered (cf. Art. V para. 384).%° In this respect, the European Conventio orm of amendments. In the absence of such ratlﬁcatlons, there would not be one
of 1961 offers a more award-friendly solution, by limiting the grounds upon which New York Convention, but many different “versions”, depending on whether a
awards can be set aside and indirectly upon which the enforcement can be refuse te had ratified the particular amendment or not.!%2 It is claimed that there is in
and by excluding the ordre public defense in the enforcement State (cf. Art. V par: act no need for a revision purely on the basis that the language of the Convention
392-393). In any case, under the New York Convention the courts are given th outdated and should be amended.!®® Further, it is often considered that there is
discretion to enforce the award notwithstanding its annulment in the country i ittle chance that all 147 Contracting States would genuinely be in favor of further
which it was rendered. It is argued that the courts should exercise their discretio ancing the enforcement process.!® In addition, the Convention imposes a
by verifying whether the basis for annulment by the court of the State in which th nimum standard in terms of enforcement and acts more as a safeguard than as
award was rendered was compliant with international standards (cf. Ar the sole instrument upon which basis enforcement proceedings are conducted.!®
para. 382).7 ' ally, there is the danger that States which do not adhere to the amendment

hight even use it to defend a more restrictive interpretation of the New York
cc) “Public Policy” nvention by pointing out that the amendment demonstrates that certain aspects

re indeed not covered in the New York Convention, otherwise there would not
ve been a need for amendment in the first place. In any case, the Convention
es not prevent States from passing laws that could be more liberal and
orable towards arbitration. Thus, it is submitted that even unaltered, the
nvention will not hinder the further development of arbitration law.!%

The often vastly differing views of the Contracting States as to the notion
“public policy”, in particular as a ground for refusal of enforcement undk
Article V(2), have also proven to be a shortcoming of the Convention (cf. Art.
paras 480, 521 et seq.). So far, all attempts to agree on a uniform solution have fa1le
(cf. Art. V para. 491). The concepts behind the scope of this notion are often snnp

too different.% This issue will be dealt with in para. 93. Whether revise.d or nf)t, the New York Convention will undoubtedly still main-
n its relevance in the international legal framework.
2. The Future of the Convention
o i | V. Interpretation of the Convention
There is vigorous debate on how to remedy the Convention’s shortcomings and

whether the Convention is in need of revision. Some authors® advocate the need 1. Rules of Interpretation

revise the Convention by arguing that its shortcomings cannot be adequate There is no uniformity in respect of the rules of interpretation applied by courts
remedied by other means. It is considered that the revised Model Law canno the Contracting States in interpreting the New York Convention and its
used as a remedy since it was decided that the Model Law should follow as clo plementing legislation. Different sources of rules come into consideration for
as possible the New York Convention. Thus, the provisions regarding enforceme s-purpose. A report on the Convention’s legislative implementation issued by
of arbitral awards in the Model Law are almost identical to the provisions in NCITRAL in June 2008'% revealed the great variety of rules applied by courts in
Convention.!® Further, the UNCITRAL recommendation adopted on July 7, 20 e Contracting States in interpreting the Convention and its implementing legisla-
is also claimed to be of limited assistance. Therefore, Professor van den Berg 0.

forward his proposal for a hypothetical draft Convention,®! which is intende According to UNCITRAL’s findings, many States agree that the Convention
remedy the Convention’s shortcomings. It contains, inter alia, additional provisio: ould be interpreted according to Articles 31 and 32 of the 1969 Vienna Conven-
like a definition of the scope of application with respect to agreements that f: on the Law of Treaties, setting forth general rules of interpretation and
under the referral provisions of Article II(3), revisions of certain provisions I ﬁnmg supplementary means of interpretation, either in combination with other

Article II(2) setting forth the written form requirement, clarifications of var
kinds and alignments of provisions with prevailing judicial interpretation. Profe .
van den Berg’s view is that since the draft builds upon the New York Conventio 02 Di Pietro/Platte, p. 16.

 Gaillard, in: 50 years of NYC, p. 690.
: 194 Gaillard, in: 50 years of NYC, p. 692.
9 Paulsson, 9(1) ICC Bull. 14 (1998). Gaillard, in: 50 years of NYC, p. 692.
97 Paulsson, 9(1) ICC Bull. 14 (1998). : 105 Gaillard, in: 50 years of NYC, p. 692.
% For examples regarding concepts of European Public Policy, see, e.g., Liebscher, pp. 25 et se %7 “Report on the survey relating to the legislative implementation of the Convention on the
% yan den Berg, in: 50 years of NYC, p. 649. ‘ cognition and Enforcement of Foreign Arbitral Awards (New York, 1958)” by UNCITRAL,
10 yan den Berg, in: 50 years of NYC, p. 650. ' ilable from http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_im-
101 yan den Berg, Hypothetical Draft Convention. ' mentation.html (last visited July 18. 2011).
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rules of interpretation, or as the sole source of interpretation. Several States, upon The paramount principle of interpretation is the observance of bona fides, i.e
ratifying or acceding to the Convention, made a declaration that the Convention that a treaty is to be interpreted in good faith. In respect of the methods of
was to be interpreted in accordance with the principles of their constitution. Other mterpretatlon, the emphasis must be laid on the ordinary meaning of its wording
States use their statutes and provisions on interpretation contained in the civil code in its context and on the treaty’s object and purpose.

or code of civil procedure as source of rules for interpretation of the Convention Pursuant to Article 32 of the 1969 Vienna Convention on the Law of Treaties,

The UNCITRAL report furthermore revealed the use of various other approaches recourse to supplementary means of interpretation, including the preparato
to the interpretation of the Convention, such as the consultation of a governmental ork for the treaty and the circumstances of its conclusion, may only be had if t}?é
or ministerial office or reference to the travaux préparatoires of the Convention as interpretation according to Article 31 leaves the meaning ambiguous or obscure, or
well as, less frequently, the travaux préparatoires of the implementing legislation Jeads to a result which is manifestly absurd or unreasonable.
and of the Model Law. A large number of Contracting States uses court decisions, _ This means that the historical interpretation is subsidiary to the grammatical
whether domestic or from other Contracting States, as guidance for interpretation systematic and teleological interpretation. It can be argued that the other three
of the Convention. should be deployed in this order. However, in practice, all three apply on a rather

Thus, the general question is according to which rules the New York Convention equal footing, the ordinary meaning having certain prevalence.
is to be interpreted. In this regard, it should be borne in mind that the Convention
constitutes a treaty. As a treaty, it is necessary to take the Convention’s “interna-
tional .character” into acc.ounjt.ms In respect of its 1 nterpretati.or{, this means to - The wording is generally considered to be the starting point of the interpretation,
recognize that the Convention is the result of international negotlzi‘glgons and did not . the ordinary meaning of the terms of the treaty in their context.!> According
come into being against the background of a national legal order. to Article 31(4) of the Vienna Convention, it may only be deviated from the

Therefore, the Convention needs to be interpreted autonomously, L. w1th0ut customary language use in this respect if it is established that this was the intention
recourse to national law. The necessity of an autonomous interpretation aside from; o f the parties to the treaty.
any national law also pertains to the criteria applied to the interpretation. The ;
international legal framework provides guidance in this regard. Articles 31 and 32 b) Context
of the 1969 Vienna Convention on the Law of Treaties provide for rules of ) . . ' .
interpretation specifically for treaties. Therefore, it is reasonable to interpret the  As set forth by Article 31(1) of the Vienna Convention, the ordinary meaning of
New York Convention according to these rules. the terms of the trfeaty must be estab}lshed in view 9f their context.

In this respect, it is irrelevant whether the respective Contracting State is also a Pursuant to Article 31(2) of the Vienna Convention, the context for the purpose
signatory to the Vienna Convention on the Law of Treaties. The Convention’s of interpretation of a treaty does not only comprise the text, its preamble and
provisions on the interpretation of treaties, embodied in Articles 31 and 32, have ANnexes, bu't also any agreement relating to the treaty which was made betwgen all
been accepted by the International Court of Justice!'® not only as a treaty commit- the parties in connection with the conclus%on'of the treaty, as well as any instru-
ment but also as an expression of customary public international law.!!! ment which was made by one or more parties in connection with the conclusion of

the treaty and accepted by the other parties as an instrument related to the treaty.
2. Methods of Interpretation ’ Article 31(3) of the Vienna Convention broadens the scope of the “context” even

further: It must also be taken into account any subsequent agreement between the
parties regarding the interpretation of the treaty or the application of its provisions,
y subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation and any relevant rules of
ternational law applicable in the relations between the parties.

In general, there are four methods of interpretation: grammatical interpretati
(wording), systematic interpretation (context), teleological interpretation (obje
and purpose) and historical interpretation (legislative history).

Article 31(1) of the 1969 Vienna Convention on the Law of Treaties determmes
that a treaty shall be interpreted in good faith in accordance with the ordinar
meaning to be given to the terms of a treaty in their context and in the light of i

c) Object and Purpose
object and purpose.

Guiding principle of the teleological interpretation is the intent of the law (ratio

legis).
108 See also Ferrari, in: Schlechtriem/Schwenzer (eds), Art. 7 para. 9 in respect of the interpret
tion of the United Nations Convention on Contracts for the Intirnational Sale of Goods (CISG). - A good example for the interpretation Of the New York Convention in light of its
109 See also Ferrari, in: Schlechtriem/Schwenzer (eds), Art. 7 para. 9 in respect of the interpret ob]ect and purpose is the observance of a “pro-enforcement-bias” of the Conven-
tion of the United Nations Convention on Contracts for the International Sale of Goods (CISG)- tion.
110 See Territorial Dispute (Libyan Arab Jamahiriya/Chad), Judgment, ICJ Reports 1994, pp.
21-22, para. 41; Kasikili/Sedudu Island (Botswana/Namibia), Judgment, ICJ Reports 1999, p. 104
1059, para. 18.
11! Malaysian Historical Salvors SDN BHD v. The Government of Malaysia (ICSID Ca
No. ARB/05/10), para. 56. 1" Zemanek, in: Neuhold/Hummer/Schreuer (eds), para. 332.
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In interpreting the Convention, several courts have been mindful of the “pr. wvil law term ordre public is used interchangeably.!® The content of public policy
enforcement-bias” of the Convention.!’* In advocating a narrow reading of th s highly relative and depends upon the conceptions of each individual State. 19 1t
public policy defense, a court argued that a general pro-enforcement bias could s generally accepted that only the fundamental notions of a particular legal system
inferred from the history of the Convention as a whole.!'* An expansive constru. an be regarded as belonging to public policy.!* Naturally, the question of what is
tion of the defense, so the court, would vitiate the Convention’s basic effor ncompassed by these fundamental notions is answered differently in every State.
remove pre-existing obstacles to enforcement.!!® ‘ EC competition law is a quite vivid example of the different interpretation of the 95

In particular, Articles IV-VI of the Convention are meant to facilitate notion of “public policy” (cf. Art. V para. 579). As early as in 1969, the German
enforcement of an arbitral award. Also other provisions of the Convention 2 Federal Court of Justice held that EC law belongs to German public policy to the
interpreted in light of this “pro-enforcement-bias”, such as Article II(3), settin xtent that it establishes the foundations of the Common Market and is not just
forth that a court can refuse to refer the parties to arbitration if it finds that t ncerned with the “expedient organization of affairs.”'*! The Austrian Supreme
arbitration agreement is “null and void, inoperative or incapable of being pe . urt held that the fundamental principles, for instance those of the internal
formed” (cf. Art. II para. 309). Several courts held that these words should arket, have to be taken into account considering the denial of enforcement of a
construed narrowly and the invalidity of the arbitration agreement should foreign award on the ground of violation of public policy. Examples are Articles 81
accepted in manifest cases only (cf. Art. II para. 302).116 ; .nd 82 of the ECT.!?? The Swiss Supreme Court, however, does not consider EC
: competition law to be part of international public policy, which constitutes the
d) Legislative History applicable standard in case of an annulment claim.'?

_The aim should be to achieve uniform judicial interpretation, i.e. a definition of 96

As mentioned above in para. 81, supplementary means of interpretation, inclu . ) . . .
g P v P e scope of the notion “public policy” in international commercial arbitration.

ing the preparatory work for the treaty and the circumstances of its conclusio
may only be consulted if the interpretation according to other methods of inte
pretation leave the meaning ambiguous or obscure, or leads to a result which ;
manifestly absurd or unreasonable. In view of the interpretation of the New Yo 1. The 2008 UNCITRAL Report
Convention, this means that the travaux préparatoires may only be consult
subsidiarily.

VI. Implementing Legislation

In 1995, UNCITRAL decided to undertake a survey with the aim of monitoring 97
e implementation of the New York Convention in national laws and of
nsidering the procedural mechanisms that various States have put in place to
make the Convention operative. The report on the survey,!?* which evaluated the

Regrettably, besides the different rules of interpretation outlined above in par esponses of 108 States and was published in 2008, highlighted the main trends that
73 and 74, there are also differences in the interpretation of the terms of th uld be identified as to the implementation and interpretation of the Convention
Convention, such as in respect of the term “agreement in writing” (cf. Art. d with regard to the requirements and procedures applicable when enforcing a
para. 73) and the notion of public policy (c¢f. Art. V para. 491). The problem onvention award.
associated with the writing requirement have already been outlined above (paras The report revealed that constitutions of the various Contracting States pre- 98
to 66). ribed a variety of procedures for authorizing the ratification of, or accession to, a

As indicated above in para. 68, the lack of uniform interpretation of the notio eaty or a convention.!?> Many States required approval by both the Executive and
“public policy”, inter alia, as a ground for refusal of enforcement under Article V(
may also lead to legal uncertainty and prove to be detrimental to the importance 8 Dye to the limited scope of this introduction, the similarities and differences between these
the Convention in the international context (cf. Art. V paras 521 ef seq.). , o notions cannot be further explained. For this purpose see, e.g., Liebscher, pp. 25 et seq.

The function of any public policy provision is to safeguard the “fundament '* Hanotiau/Caprasse, in: Gaillard/Di Pietro (eds), p. 788.

: 120 . o L
moral convictions of policies of the forum”7 (cf. Art. V paras 480, 490). Often, i gz:’;:g;‘/ gggsﬁix&ggglﬁ?g) i Pietro (eds), p. 789.

Austria: OGH, OJZ 1994, 513 = XXIVa Y.B. Com. Arb. 923 (1999). Arts. 81 and 82 ECT have
13 US: Parsons & Whittemore Overseas Co Inc v. Société Générale de 'Industrie du Papier, eanwhile been replaced by Arts. 101 and 102 of the Treaty on the Functioning of the European
Y.B. Com. Arb. 205 (1976) = 508 F.2d 969 (2d Cir 1974); Karaha Bodas Co., L.L.C. v. Perusaha nion.
Pertambangan Minyak Dan Gas Bumi Negara, 364 F.3d 274 (5th Cir 2004) = XXIX Y.B. Com. 13 Switzerland: BGE 132 III 389.
1262 (2004); see also MGM Productions Group Inc. v. Aeroflot Russian Airlines, 2004 WL 2348 124 “Report on the survey relating to the legislative implementation of the Convention on the
(2d Cir. 2004) = XXIX Y.B. Com. Arb. 1215 (2004). cognition and Enforcement of Foreign Arbitral Awards (New York, 1958)” by UNCITRAL,
114 JS: Parsons & Whittemore Overseas Co., Inc. v. Société Générale de I'Industrie du Papxer, ‘ ailable from http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_im-
F.2d 969 (2d Cir 1974) = I Y.B. Com. Arb. 205 (1976). , ementatxon html (last visited July 18, 2011).
115 US: Parsons & Whittemore Overseas Co., Inc. v. Société Générale de 'Industrie du Papier, 5 12 “Report on the survey relating to the legislative implementation of the Convention on the
F.2d 969 (2d Cir 1974) = I Y.B. Com. Arb. 205 (1976). ~ cognition and Enforcement of Foreign Arbitral Awards (New York, 1958)” by UNCITRAL,
16 yan den Berg, Overview of NYC, p. 11. ailable from http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_im-
17 van den Berg) p. 360, with further references. ementation.html (last visited ]uly 18, 2011) paras 9 et seq.

3. Current Interpretation of the Convention
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the Legislature, whereas in others a “declaration of ratification” or “proclamation Besides the question of whether it is feasible to achieve significant amendments 103
by the head of State was sufficient. In order to gain force of law in the individua 5 the Convention with the consensus of all or at least a substantial number of
legal order, for a vast majority of States, the Convention was considered as “self Contracting States, it remains questionable whether this would provide a lasting
executing” or “directly applicable”. For several other States, the adoption of an solution for all issues arising in the context of the Convention. The most efficient
implementing legislation was required. and, at the same time, a very pragmatic approach is to promote the uniform
The report further showed that where States adopted implementing legislation nterpretation of the Convention’s provisions. It has already been suggested'?® that
the text of that legislation was reported in certain instances to differ from the text of “judicial direction” be created in the form of an international body or working
the Convention.!'?6 Furthermore, different responses were given to the question oup consisting of internationally renowned arbitration practitioners who would
whether the original text of the Convention or the implementing legislation would- ollate and analyze judgments from all the jurisdictions and issue recommendations
prevail in case of conflict (the correct approach being the prevalence of the text of on the interpretation of the articles of the Convention. UNCITRAL, for instance,
the Convention). In respect of the way in which the Convention was adopted, mor s used recommendations on the interpretation of the articles of the Model Law
than half of the States indicated that the Convention as implemented in th or adoption by practitioners and judiciaries. ;t
legislation stood alone, whereas others incorporated it in a broader legislation _ This approach should be developed even further. The suggested judicial direction 104 1
Generally, the responses to the survey suggested that there were no s1gmﬁcan ould emerge as a judicial authority concerned with the interpretation of the ﬁ;
differences between the implementing legislation and the Convention. ovisions of the New York Convention and their equal application. Any Con-
tracting State would be free to transfer its judicial powers in this regard to this new
2. The 2008 ICC Task Force Report authority. This would avoid going through lengthy proceedings to amend the text of
Convention and create an opportunity to achieve uniform interpretation and
application of the Convention in those Contracting States that wish to do so.

In light of the 50th anniversary of the New York Convention in 2008, the IC(
Commission on Arbitration decided to establish a task force to conduct a study o
national rules of procedure for the recognition and enforcement of foreign arbitr:
awards. The report prepared by the task force'?” focuses on national rules o 128 Cheng, in: 50 years of NYC, p. 685.
procedure for recognition and enforcement of foreign awards under Articles II
and IV. In addition, it addresses any more favorable legal basis for recognition an
enforcement of foreign awards that may exist in a country.

With 147 current Contracting States under the New York Convention, it is nc
surprising that there are considerable differences in the national rules of proce
dure. The lack of uniformity of the procedural requirements for recognition ;an
enforcement of foreign awards can have major practical impacts on a party’s abilit
to obtain recognition and enforcement in a given Contracting State. Practitioners i
international arbitration should, therefore, be aware of the importance of thes
different rules of procedure. , ) |

VIIL Improving the Implementation of the New York Convention

The different interpretations of the notion of public policy by the variou
Contracting States (cf. Art. V para. 491), and, procedurally, the lack of a supervisin
judicial authority for the uniform interpretation of the provisions of the New Yor
Convention constitute the biggest obstacles to the implementation of the Conven
tion. Despite all honorable efforts to amend its text, even to re-draft it in its entirety,
the New York Convention most probably will, for the time being, maintain:i

status of a historical singularity.

126 “Report on the survey relating to the legislative implementation of the Convention on
Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958)” by UNCITRA
available from http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention.
plementation.html (last visited July 18, 2011) paras 18 ef seq. :

127 “Guide to National Rules of Procedure for Recognition and Enforcement of New Yor
Convention Awards”, ICC Bull. 2008 Special Supplement.
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_Besides the question of whether it is feasible to achieve significant amendments 103
5 the Convention with the consensus of all or at least a substantial number of
~ontracting States, it remains questionable whether this would provide a lasting
olution for all issues arising in the context of the Convention. The most efficient
and, at the same time, a very pragmatic approach is to promote the uniform
nterpretation of the Convention’s provisions. It has already been suggested!?® that
judicial direction” be created in the form of an international body or workmg
roup consisting of internationally renowned arbitration practitioners who would
ollate and analyze judgments from all the jurisdictions and issue recommendations

n the interpretation of the articles of the Convention. UNCITRAL, for instance,

1as used recommendations on the interpretation of the articles of the Model Law

for adoption by practitioners and judiciaries.

This approach should be developed even further. The suggested judicial direction 104
ould emerge as a judicial authority concerned with the interpretation of the
rovisions of the New York Convention and their equal application. Any Con-
acting State would be free to transfer its judicial powers in this regard to this new
uthority. This would avoid going through lengthy proceedings to amend the text of

the Convention and create an opportunity to achieve uniform interpretation and
pplication of the Convention in those Contracting States that wish to do so.

the Legislature, whereas in others a “declaration of ratification” or “proclamation

by the head of State was sufficient. In order to gain force of law in the individu

legal order, for a vast majority of States, the Convention was considered as “self-

executing” or “directly applicable”. For several other States, the adoption of an

implementing legislation was required.
99 The report further showed that where States adopted implementing leglslatxon ;
the text of that legislation was reported in certain instances to differ from the text of
the Convention.'”® Furthermore, different responses were given to the questio
whether the original text of the Convention or the implementing legislation wotl
prevail in case of conflict (the correct approach being the prevalence of the text of
the Convention). In respect of the way in which the Convention was adopted, more
than half of the States indicated that the Convention as implemented in the
legislation stood alone, whereas others incorporated it in a broader legislatio
Generally, the responses to the survey suggested that there were no significant
differences between the implementing legislation and the Convention.

2. The 2008 ICC Task Force Report

100 In light of the 50th anniversary of the New York Convention in 2008, the IC
Commission on Arbitration decided to establish a task force to conduct a study of
national rules of procedure for the recognition and enforcement of foreign arbitr:
awards. The report prepared by the task force'?” focuses on national rules of
procedure for recognition and enforcement of foreign awards under Articles I
and IV. In addition, it addresses any more favorable legal basis for recognition andf
enforcement of foreign awards that may exist in a country. .

101 With 147 current Contracting States under the New York Convention, it is n
surprising that there are considerable differences in the national rules of proc
dure. The lack of uniformity of the procedural requirements for recognition -an
enforcement of foreign awards can have major practical impacts on a party’s abili
to obtain recognition and enforcement in a given Contracting State. Practitioners i

international arbitration should, therefore, be aware of the importance of these

different rules of procedure. :

128 Cheng, in: 50 years of NYC, p. 685.

VIIL Improving the Implementation of the New York Convention

102 The different interpretations of the notion of public policy by the vario
Contracting States (cf. Art. V para. 491), and, procedurally, the lack of a supervisin
judicial authority for the uniform interpretation of the provisions of the New Yo
Convention constitute the biggest obstacles to the implementation of the Conve
tion. Despite all honorable efforts to amend its text, even to re-draft it in its entire
the New York Convention most probably will, for the time being, mamtam i

status of a historical singularity.

126 “Report on the survey relating to the legislative implementation of the Convention on |
Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958)” by UNCITRA
available from http://www.uncitral.org/uncitral/en/uncitral_ texts/arbxtratlon/NYConventlon i
plementation.html (last visited July 18, 2011) paras 18 et seq.

127 “Guide to National Rules of Procedure for Recognition and Enforcement of New Yo
Convention Awards”, ICC Bull. 2008 Special Supplement.
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