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Foreword

This book has been prepared for the use of student participants in
the Willem C. Vis International Commercial Arbitration Moot. 1
will assume that the reader of this foreword is, therefore, one of
those students or is an advisor to a team of students.

The book, sponsored by Baker & McKenzie, on preparing for
participation in the Vis Moot, is a2 welcome addition to the literature
on mooting. There are a number of books on the general subjecy, but
only a handful that are particularly useful in regard to the Vis Moot.
The Vis Moot 15 different from almost all other moots in a number
of ways, which make the insights of former participants partcularly
useful.

A major reason why most of the existing literature on mooting 1s
not very helpful in preparing for the Vis Moot is that the Vis Moot is
international. To be sure, there are other iaternational moots, the
Jessup n public international law being the most prominent. The Vis
Moot shares a number of characteristics with them, but there are a
number of features that make it unique.

The Vis Moot attempts to replicate an International cormmercial
arbitration. It was the first international moot on a private law subject.
In the case of the Vis Moot, the underlying dispute is always in regard
to an international sale of goods subject to the United Nations
Convention on Contracts for the International Sale of Goods
(CISG). Until about twenty years ago, an international sale of goods
or other private law dispute {with the exception of maritime disputes)
were almost automatically litigated in national courts. It would have
been unthinkable to have an international moot in which the forum
for setslement of the dispute was a national court. It required the
development of international commercial arbitration as the preferred
forum for setiling commercial disputes before an international moot
such as the Vis Moot was feasible, and that is a surprisingly recent
development.

To be sure, it is not possible to replicate an arbitration completely.
To start with, there is no client interview in which the lawyer first
learns of the dispute when a client tells him its side of the story. That
introduces us to one of the two fundamental differences berween the
study of law and the practice of law. The first is that the lawyer, and
the students fulfilling the role of lawyers in the Moot, represents a
client. It is the lawyer’s task to present the client’s side of the story
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before a court or an arbitral tribunal. The student in cthe Moot is not
attempting to learn the law but to apply the law. Naturally, one must
learn the law before attempting to apply it. In the Vis Moot, the
students learn about the law of international arbitration as well as
deepen their knowledge about the law of contracts as found in a
contract for the sale of goods. Secordly, the facts are seldom neatly
packaged presenting an illustration of an important point of law or
an interesting question of interpretation, as they are in the classroom.
It is imperauve that the students and lawyers thoroughly understand
the facts as they become evident. However, the facts in the Vis Moo,
as in real disputes, are often convoluted and not particularly clear.
The student/lawyer must make as rational a story in favor of the
client as possible from the facts given. Furthermore, there will
always be documents, presented as exhibits in the Moot, that are
the location of the details that strengthen or weaken the client’s case.
It is tempting to overlook them, but one does so at one’s peril. The
use of one word rather than another in 2 letter may be the key to
winning or losing the case.

Of course, the other party to the dispute zlso has a story to tell
that will differ in important details from that of the first parcy. In
order to fully understand what happened and the legal consequences
that flow from there and to make the most effective argument
possible for the client, it is necessary to understand both sides of
the story. I the Vis Moot that is accomplished by having every team
represent both the claimant and the respondent. But not at the same
tme. Not even an experienced lawyer would be able to formulate
the best arguments for both sides if s/he were to submit those
arguments at the same time. Instead, the teams submit a memoran-
dum for claimant in early December at which time they receive the
memorandum for claimant of one of the other teams. Abourt six
weeks later, the teams submit a memorandum for respoadent in
opposition to the memorandum for claimant they have received.
During those six weeks, the students often find that the arguments
they were so proud of representing the claimant are not only wrong
but inconceivably wrong. Those students are well on their way s
understand the entire business siwation and to argue the case for
either of the two parties to the dispuze.

Those are not the only challenges for the students. The Vis Moot
takes place only in English. That means that the majority of the
teams must write thelr memoranda and must argue orally in a
language other than their mother tongue. I have always said that
this gives the non-Anglophone teams an advantage educationally
over the Anglophone teams, at least for those students who think
that they might later wish to be engaged in any kind of international
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dealings whether in & law office, corporation or governmental office.
At present, English has become the primary language of interna-
tional affairs, both commercial and political. The Vis Moot gives the
students the opportunity to use English in a professional context
without having to worry about the serious consequences to them-
selves, their employers and the client from making mistakes. Never-
theless, it makes the Vis Moot more of a challenge than a national
moot court for many of the participating stadents.

A chellenge for all of the students is to argue 1n both writien and
oral form to arbitrators who have a different legal formation from
their own. This is particularly trae since the Vis Moot always
involves a contract of sale and the law of contracts is the heart of
the private law in the civil law and the common law legal systems, as
well as those that do not fall neatly into either category. The
difference in doctrinal approach in the different legal systems is the
basis for many misunderstandings between lawyers educated in
those different systems.

Aside from the many other difficulties faced by many teams in
finding financing and help in understanding what was expected of
them, many teams have internal Namzat;onal problems. The study
of law tends to be an activity one does alone. Unlike some other
disciplines {engineering and medicine come to mind), law students
rarely work in teams. Law students usually study alone. Even when
they study with other jaw students, it is not a truly joint enterprise.
Examinations are taken by oneself. Teamwork is an aptitude that
seldom enters into the study of law. However, any sophisticated
legal practice is a matter of teamwork. Unfortunately, over the years,
there have been several teams that have withdrawn because team
members could not work together,

The writers of the chapters in this book have experienced these
and other difficulties in the Vis Moot as swudent participants. Many
of them have coached teams in the Moot. A number aze now in the
practice of law, many doing jus: the kind of worls that the Vis Moot
emulates. There is no better group that can advise you on whar to
loolk for, how to overcome some of the difficulties, and in general,
how to make the most of the opportunities that the Vis Moot offers.
Take adwantage of their experience by reading the entire book care-

fully.

Prof. Dr. Eric E. Bergsten
Director of the Vis Moot 1993-2013

VIE
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I. The Vis Moot: A Lifetime Experience

Congramiations! The fact that you hold this book in your hands
probably means that you have registered for the Willem C. Vis
International Commercizl Arbitration Moot.! What a wise decision.
And if you have not yet registered, you are evidently contemplaring
to participate in the Moot. Just do it! To participate in the Vis Moot
will be a lifetime experience. Yes, that sounds melodramatic but we,
the authors of this guide, know it o be true and we do judge from
our own experience. Moreover, we are certain that most former
Moot participants would agree with us.

This book has a single objective: to assist you in making the best
out of this lifetime experience. This book does so by guiding you,
step by step, through the course of the Moot; starting well before the
first Friday in QOctober when you receive the Vis Moot Problem and
ending well after the closing event when you say your goodbyes to
newly-made friends. This book tells you how to register for the
Moot, how to find and organize your team, how to analyze the case,
how 1o write your memoranda, how to present your case in the oral
pleading, how to organize your trip to Vienna or Hong Kong and
how 0 enjoy yourself. At the same time, this book is not a blueprint
on how to succeed in the Moot. There is no such blueprint — and
even if there was, we would certainly not tell you, Because this
would take away most of the unique Moot experience! Ultimately,
the Vis Moot is not about taking home a trophy (there is a reason
why no such trophy exists), but it 15 about the so-called “Moot
]:Xperlence, i. e., something we are not willing to describe at this
point but which you will “know after havmg participated in the
closing event in the Vienna Congress Center.

So why is the Moot a lifetime experience? Here are five reasons.
Pick one, and you will find it confirmed when participating 1 the
Moot.

! Hereinafter, “Vis Moot” or “Moot”,
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1. The Vis Moot Teaches You Invaluable Skills

Law schools teach you certain knowledge of the law, but what
matters 1n real life are skills. If you are going to become the most
knowledgeable tax lawyer on this globe but are unable to convince the
focal tax authority, your future client won’t be happy ror will you
succeed in your personal career. Participating in the Vis Moot will
teach you many of the skills you need. During the Vis Moot, you have
the chance to add new skills to your own personal “tool box.” You
will learn how to work in a team. In the first phase of the Moot, you
will strive to convince professional arbitrators with a written piece of
work, i e., your memorandum, and that requires more than simply
presenting a sound legal analysis. Most of you will learn to work in a
foreign language, i. ., English, and native speakers will learn to adapt
their use of language to non-native speakers. During the oral hearing,
you must argue and defend your position with vigor, charisma and
persuasiveness. In essence, the Moot provides you with a unique
opportunity to acquire and apply those skills.

2. The Vis Moot is a Tough Challenge

The Vis Moot requires stamina, 7 e., a lot of strength and persis-
tence. The Vis Moot is not the proverbial picce of cake. You are
expected (and expect yourself) to perform at your best. Don’t be
fooled by the parties and festivities that surround the Moot, especially
1n preparation for and during the oral pleading phase. When you ask
former participants to tell you about the Moo, everyone will elabo-
rate on the unique atmosphere in Vienna, describe the tension in the
room before the results of the general rounds are announced, and of
course, remember the party nights at the Ost Klub (now known as
Schwarzberg). What former Mooties might forget to tell you is that
participating in the Vis Moot requires five hard months of work prior
to the grand finale in Vienna or Hong Kong, There rught be moments
during your preparations in which you think about quitting. You
might think zbout walking away from the “Project Vis Moot” because
you don’t get along with the other team members, hecause you spend
less and less time studying for other courses or because you are simply
sick of talking about the same Moot problem over and over again. But
that’s part of the challenge and it is part of the Moot Experience. The
Vis Moot would only be half as instructional if everything was a walk

4. The Vis Moot Will Show You the “Real Life”

in the park. At the end of the day, you will be proud of what you and
your colleagues have accomplished.

2. The Vis Moot is a Stepping Stone for Your Career

As a “Mootie,” you are probably not one of those students who
streamline all their activities o foster a future career. Good! How-
ever, even if you were, your participation in the Moot would make
perfect sense. Being a “Mootie” is more than a nice add-on to your
resume. [t demonstrates to your potential enllpioyer that you are a
hard worker whose goal to work In international arbitration is not
the result of a recent trend among fellow students but fed by true
interest in the field. The Vis Moot is the event in the anpual calendar
of everyone working in the area of interpauonal commercial arblt.ra~
tion. When you wander the streets of Vienna or Hong Kong during
the Vis Moot weeks, you will be amazed by how many eminent
arbitrators from all around the world are present and follow the Vis
Moot. Talk to them! Participating in the Moot gives you the unique
chance to be “vp close and personal” with potential furure employ-
ers. The various events and receptions make it even easier for you o
get in contact with attorneys, law professors and arbitrators from all
around the world. In a nutshell, the Moot is the pez:fect nucleus for
establishing a professional network in the international arbitration
scene.

4. The Vis Moot Will Show You the “Real Life”

The Vis Moot strives to come as close to reality as possible — and 1t
does a great job in this respect. When you receive the Moot l?robiem
in October, endless hours of legal research and legal writing lie ahead
of you ~ like in any real arbitration when you receive your oppo-
nent’s submission. And when you arrive in Vienna or Hong Kong
for the oral pleadings, your Moot problem will come alive even
more. Of course, it will not be Mr. Langweiler whom you will meet
at the coffee station in the Dachgeschoss. And it wili not be
Mr. Fasttrack who sits across the table when you present your case
in front of the Arbitral Tribunal. But some “cast members” of your
Moot problem might cross your path in Vienna or Hong Kon'g-. You
might see Gary Born or 1. Martin Hunter head'mg to their next
sessions as arbitrators. In fact, you might have cited from Robert
Hunter’s textbook on international arbitration and' then find your-
self in a pleading with him - defending your (opposing) position. Or
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you might engage in a game of table soccer with Dr. Stefan Krsll
during a long might at the Schwarzberg (formerly known as Ost
Klub). And then you will suddenly realize that there is a life behind
the textbooks! The Vis Moot has become the largest, most interna-
tional and multicultural event in the global arbitration community -
and it shows.

5. The Vis Moot is Meeting Nice People from All Over
the World and Having Fun

Wher you finally meet the other participants, either during one of
the many pre-meots or in Vienna and Hong Konag, you will scon
realize that they are all a bunch of nice people. Why is that so? Why
15 it that year after year, Moot participants who hardly know each
other get along so easily and mainzain friendships long after the Vis
Moot is over? The answer is easy: you share the same spirit. There is
at least one thing all of you have in common: the Moot. Since we all
are some kind of a “social animal,” making friends with your
colleagues from all over the world is a crucial part of the entire
undertaking. Combine that feeling with the true Moot challenge you
need to master and with the joy of accomplishing something after
months of hard work, and you might be close to what is universally
(at least in the universe of arbitration) known as the Moot Experi-
ence. Some translate it simply to “having fun,” but that really is quite
a simplification,

Again, dear reader, pick one of those five reasons why the Vis
Moot could become a lifetime experience for you and find at least
this one reason confirmed during your actual participation in the
Moot. We hope and trust that this book will help you enjoy the
Moot so that you, in the end, will return from Vienna or Hong
Kong with your unique, very personal Moot Experience.

In this book, we can only share with you our own experiences. If
you have different experiences (and we hope you will not oaly
follow beaten paths), tell us about them! Just send an e-mail to
vis.moot@bakermckenzie.com and describe your own personal
Moot Experience. As you will see, the last two chapters of this
book consist of repors written by arbitration practitioners as well
as interviews with former Mooties. We will include the most vivid
and telling report in the next edition of this book, and, if we get your
permission, that report might as well be yours.

6. Up Close and Personal: Interview with Professor Eric E. Bergsten

6. Up Close and Personal: interview with
Professor Eric E. Bergsten

On the occasion of the 215 Vis Moot in Vienna in April 2014,
Lisa Reiser and Markus Altenkirch had the chance to interview
Professor Eric E. Bergsten.

Professor Bergsten is the spiritus rector of the Vis Moot: he knows
everyone and everyone knows him. Despite his many commitments
during the Vis Moot week in Vienna, Professor Bergsten d.evoted
some of his precious ume to us and our questions. We were delighted!
And we were thriiled when Professor Bergsten not only talked about
well known facts but actually revealed some insights to the history
and development of the Vis Moot that you have probably not heard
anywhere else before. But read for yourself:

BM Prof. Bergsten thank you very much for agreeing to meet
us for this interview. We are very glad to have you here,
and we would like to ask a few questions on the Moot —
how it has developed over the years and where you see the
Moot in the future.

Let us begin with the history of the Moot How and where
did you develop the idex of the Vis Moot?

EB.  Well, the Moot was first suggested at the UNCITRAL
Congress on International Commercial Law in 1992. The
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Congress took place in the General Assembly hall of the
United Nations in New York.

Who suggested the Moot?

It was Michael Sher, a lawyer from New York who had
experlence with the Jessup Moot. He suggested organizing
a Moot in order to promote the CISG, the United Nations
Convention on the International Sale of Goods. Back in
1992, there were not as many signetories to the CISG as
there are today.

The idea was from the beginning to have an international
Moot. And of course, if you're going to have 2 Moot, you
have to have a tribunal. For several reasons, the idea was to
have an arbitration Moot. There were no other arbitration
Moorts in existence at that time.

One of the persons attending the UNCITRAL Congress in
New York was Professor Albert Kritzer who had been the
head international contract lawyer for General Electric. He
had been a big supporter of the CISG from the very
beginning. He thought the CISG was the most wonderful
thing that had ever been invented ~ we are talking about
legal instruments of course. Upon his retirement, Professor
Kritzer was working at Pace Law School.

This is how the Moot got to Pace Law School. At Pace Law
School, Professor Willem C. Vis and 1 worked with Al
Kiritzer to plan the first Moot and to draft the fiest problem.
When Willem passed away just before the first round of
arguments, we decided to name the Moot after him.

As far as we understand, Mooting as such has a long history
in American legal studies.

It started in England. It’s basically how you train barristers.

Did you participate in a Moot when you were a law
student?

When I was a law student in the United States, yes. It must
have been during my first year in law school. We had o do
a Moot. But this was simply a small competition in our law
school.

It doesn’t sound like you liked it.

It was worthless. The way it was structured, what we did,
basically, T didn’t learn anything from it. But at least T knew
what Mooting was about, obviously.

6. Up Close and Personal: Interview with Professor Eric E. Bergsten
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The Vis Moot has changed. The Moot is a great success
story. Where eleven teams partcipated in the first Moot,
today more than 290 teams from 67 countries participate in
the Moot and wavel to Vienna for the oral arguments. What
do you think were the biggest changes over the years?

Obviously the increase in numbers and geographical spread
is a big change. But I don’t think that’s your question. If
you look at the Vis Moot Problems, you can see that they
have become more realistic. At the beginning they were
“professor’s problems” that had good legal issues, but
didn’t have the flavor of real commercial transactions or
real arbitrations. Today, we emulate — to the extent possible
- what would happen in a real arbitration. Of course, the
Moot does not and cannot cover every phase of a real
arbitration. It's not completely realistic, but with regard to
the aspects that the Moot covers — we think — that it as
much as possible emulates what happens in a real arbitra-
tiorn.

Who drafts the Vis Moot Problems?

Weli, for the first 20 years, | wrote the problems. I wrote
every one of them. Today, there is a committee with well-
known professors who take care of the drafting of the Vis
Moot Problems.

How did you create the Vis Moot Problems? Where did
vou get the ideas from? Did practitioners send in their
ideas?

When you ask me where the ideas for the Vis Moot
Problems came from, there were two ways: One is that
you start with a particular legal issue. The other is that you
start with the dispute. Most of the time, it was something
that I saw myself, sometimes, it was suggested to me. For
example, once, Prof. Peter Schlechtriem presented to me a
case which raised very interesting legal questions, Another
time the Vis Moot Problem was a real case where a friend
had to file a submission. Of course, there were enough
changes so that it was anonymous and also some changes
that had to be made because a Moot has several constraints.
You can’t have factual issues where you would have to have
testimony.

What about the procedural issues? Does the arbitral
institution suggest something or did you choose the proce-
dural problems?
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Again, it came both ways. In the lazer years, in particular, 1
would ask the institution: “Is there something in your rules
that you think might raise some good problems?” Again,
these problems had to fit in the context of the Moot. Not
every problem that they were facing in their practice per-
mitted that. Usually, the institutions suggested a suitable
procedural issue. Sometimes, I came up with the procedural

issues myself because I looked at their rules and picked
something out.

How did the distribution of the memoranda develop over
time? | remember that, when we participated in the 11 and
12% Moot, we had to hand in hardcopies of the memor-
anda. It is probably incredible for students nowadays that

memoranda were not seat by e-mail but hardcopies were
sent by post.

We heard that back then all hardcopies were stored in your
apartment. Is that righe?

At the very beginning, it was in the apartmens. Buz then, it
so happened that in the building where we lived, there was
a storeroom available and I was able to store the memor-
anda there.

So, you didn’t have to use your living room and your wife
didn’t complain about the memoranda all being sent to
your house?

Well, yes, but she was still complaining because we had to
open these packages and put them on the shelves. And then
when we sent them out, we had to go and pull them off the
shelves. So, yes, when we switched to e-mail, it was a big
change. Nowadays, the memoranda are not even submitted
by e-mail anymore but are uploaded to the website.

One thing that did not change over the years: All students

come to Vienna and have fun while participating in the
Moort.

This was deliberate on our part. When we were planning
the first Moot, we were discussing: How are we going to
structure this competition? When 1 say “we”, I mean in
particular Albert Kritzer, Willem C. Vis and me. We all had
international experience of one form or another, We were
all involved with UNCITRAL, an international organiza-
tion where the delegates come from different countries with
differences in expectations of relationships — hierarchic or
collegial — and that was a real issue on a couple of oecasions.

6. Up Close and Personal: Interview with Professor Eric E. Bergsten
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We thought that it is very important for law students to
understand that people from other countries — who have
the same background insofar as they have all studied law —
have different social habits, ways of talking to one another,
different expectations of how the legal system works -
whether on the substantive law or on the dispute resolution
side. Even if the students in the Moot don’t understand in-
depth how ali these are different in India, Germany, Brazil
or China, the Vis Moot teaches them that there is a differ-

ence. To us that was part of the educational function of this
Moot.

Of course, we also wanted the Moot to be fun for the
students. They were supposed to work hard when drafting
the memoranda or preparing for the oral rounds. The fact
that they come to Vienna or now also go to Hong Kong
and have fun is part of the pay-off for them at that stage of
their career. And I think, it's been a big part of the success
of the Moot — both educationally and in terms of kind of
bringing people together.

Are you aware that many Mooties mer their life partner —
wives and husbands — ar the Moos?

Of course, T am.

Have you ever been invited to a wedding?

No, [ haven't been invited to the weddings, but yeah,
sometimes I receive cards. [ know of Germans in Dubai,
in Korea, in Australia. You know, there is one negative
aspect 10 that. Oftentimes, one set of grandparents will not
be close to their grandchildren...

Have you ever met 2 Moot baby?
Al yes, I have met more than one.

How do you feel when you imagine that you are respon-
sible for this?

For the babies? I disclaim any responsibility.

Where do you see the Moot in ten years from now? I mean,
20 years have passed so far. What will change in the furure?

Well, first of all, [ hope, there is no fundamental change in
the Moot. Right now, [ cannot imagine how it would get
any better. The three who have taken over the organization
of the Vis Moot from me are very experienced and have
been involved in the Moot for many years. They certainly
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have the right attitude towards what the Vis Moot should
accomplish, So I don’t see any deliberate changes.

The only changes which will certainly occur are changes in
the administration of the Moot — similar to moving from
paper to e-mail.

One might wonder whether the Moot will get even bigger
in Vienna? I really hope that there is never any serious
thought to having any kind of regionals that would limit
the number of teams participating in Vienna. As said be-
fore, the Moot is not strictly about the legal issues. The
Moot is about the personal, the culmral experience in
Vienna or Hong Kong. Also, I have the feeling that the
students, who get the most out of ir, are the ones who are
not very serious, but come from places which are not really
into arbitration yet. In the Moo, they dor’t necessarily do
that well, but may get more out of the Moot educationally
than the Americans or the Germans or the ones from so
many other countries who have good support - both in
terms of research faciliies and in regard to the general
atmosphere. Vienna happens to have facilities that from a
logistical point of view can accommodate many more teams
yet. There is, of course, a2 downside to the huge number of
teams: the arguments are not just in the Juridicum bus in
several law firms nearby.

Professor Bergsten, our last guestion is one that you have
probably been asked many times before: Why is participat-
ing in the Vis Moot so invaluable?

Okay, there are many reasons but I'm going to pick up on
just one. I think the Vis Moot is a unique educational
experience because you do not participate alone. During
legal studies, law students usually study alone. Law stu-
dents are not working in teams. Engineering students,
medical students, yes. Law students, no. Some might study
with friends, but it’s still self-studying. In the examination
you are only graded on your own performance. But when
you practice law and you do international work or com-
mercial work in general, you're working in teams and you
have 1o learn how to work in a team. The Vis Moot teaches
you exactly this. I think, for some participants this is the
hardest thing to learn — how to worl in a team — that your
colleagues count on you and you have to be able to count
on your colleagues.

6. Up Close and Personal: Interview with Professor Eric E. Bergsten
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This 15 true! From our own experience we strongly agree
with your last point. We learned for the first time during
the Vis Moot what it means to work in a team.

Thanl you very much for this interview, Professor Berg-
sten. We hope that you will stay with the Vis Moot and its
participants for many more years to come!

11




It

=

Y

i1. The Vis Moct: Facts and Figures

1. What is a “Moot Couri”?

A moot court (or simply a moot) is a mock trial for law students,

is characterized by five features:

At the core of the moot lies a fictitious case. This case usually
poses several legal questions that need to be addressed by part-
cipating students. There are many moot courts involving many
different substantive laws, e g, the Sir Manfred Lachs Moot on
Space Law,' the Jean-Pictet Moot on International Humanitarian
Law? and the oldest and largest international moot court — the
Philip C. Jessup International Law Moot Court Compertition®
on Public International Law.*

A moot court has a practical element. In contrast to lectures and
seminars at law school, a moot court is a practical role-playing
exercise and thus excellent preparation for professional life. Law
students act as a team of lawyers in a simulated court proceeding
or arbitration. They are expected to prepare written briefs as well
as oral arguments for both parties to the dispute, i e, claimant
and respondent (usually in English).

Further, a moot court has a competitive element. At the end of
the day, one team wins. The students present their arguments in
front of a panel of judges/arbitrators who make their decision on
the basis of various criteria, e. g., persuasiveness of the arguments
and lawyering skills. Many moot courts award a prize to the best
team, the best advocate or the best memoranda. There are inter-
university competitions as well as national and international
competitions where a team represents its home university.

In addition, a moot court has an educational element. The idea
behind the moot is learning by doing. Primarily, the students
deepen their understanding of the substantive law applicable to
the case at hand. Over the course of the moot, the participants

! hiep:/ fwwrw dislweb.org/lachsmoot/.

2 higp://www.concourspictet.org/index_en.hem.

3In the following “Jessup Maor.”

1 herp://wwrw.ilsa.org/jessuphome. The first Jessup Moot was held in 1960.

Today, more than 500 teams from more than 80 countries participate.

% Some Moot Courts only require oral argumens.
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have 10 conduct in-depth legal research and apply their theore-
tical knowledge to a practical case. Moreover, the students learn a
lot about procedural law which, in many law schools, plays a
somewhat subordinate role. Some moot courts are subject to the
English Civil Procedure Rules,® while others portray criminal
proceedings according to United States law,” and again others are
arbitrations pursuant to the Rules of the International Centre for
the Seulement of Investment Disputes.? What is more, beyond
“hard” legal skills, students, through their participation in a moot,
acquire legal writing and presentation skills,

Last but not least, a2 moot court has a social element. Students
cannot participate individually, but only as part of a2 team.
Furthermore, the highlight of each {international) competision is
the oral round. As described in detail below, the Vis Moot is
unique in this regard. For one week in March or April, more than
300 teams from more than 70 countries meet in Vienna, Austriz
for the oral rounds. Even the Vis Moot's “sister,” the Vis Moot

(East) in Hong Kong, has receatly attracted 125 teams from 32
jurisdictions.

2. What is the Vis Moot?

The Vis Moot is a fascinating experience. Participants have the
chance to meet their peers from around the globe and to socialize at
the Moot Alumni Association’s Welcome Party, Goulash Dinner,
Farewell Party and at the official Moot Bar. In addition, the Vis
Moot is one of the most prestigious moots. Participants of the Vis
Moot and the Jessup Moot often discuss which moor is bigger. If
one looks at the number of participating teams, the Jessup Moot is
ahead. However, in the Vis Moot, all participating teams are nvited
to the international rounds in Vienna and Hong Kong. There are no
national elimination rounds as are in the Jessup Moot. As a conse-
quence, there are more teams in Vienna for the Vis Moot than in
Washington D.C. for the Jessup Moot.

¢See, e.g, the ICLR Annual Mooting Competition (htsp://www.ickr.-
co.uk/learning-zone/mooting) (ended, however, in 2014).

7See, e.g., the Anmual Herbert Wechsler National Criminal Law Moot
Court Competition (http://wings.buffalo.edu/law/bcls/).

¥See, e. g., the Frankfurt Investment Arbitration Moot {http//investment-
moot.org).
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2. What is the Vis Moot?

The fictitious case for the Vis
Moot always has the same features:
claimant and respondent are parties
to an international sales agreement.
The dispute settlement mechanism
of their choice 1s International Com-
mercial Arbitration. The parties are
usually from Equatoriana and Medi-
terraneo, two fictitious countries
who are both member states to the
United Nations Convention on the
laternational Sale of Goods {CISG).
The CISG is thus the substantive law governing the dispute. The seat
of arbitration 1s always Vindobona in Danubia. o

Danubiza has adopted the United Nations Commission on Inter-
national Trade Law (UNCITRAL) Model Law on International
Commercial Arbitration (UNCITRAL Model Law). The UNCI-
TRAL Model Law is thus the law governing the arbitral.progedgre.
The case is always fictitiously handled by a real arbitration institu-
tion (so no ad-hoc arbitration). The institution differs from year to
year so that differenc rules apply. S

It is often said that “it’s not the winning but it is taking part that
counts.” This may be srue but at the same time the Vis Moot is a
compesition. And it is good that the Vis Moot is a competition
because the ambition to win an award in this highly-reputable
competition makes students work harder and strive for an excellegt
memorandum or an excellent oral presentation as they hopefully will
do in their professional life.

There are five awards in the Vis Moot two awards for the best
memoranda, one for the best speaker and one for the best team. In
addition, the best ten percent of the participating universities and
students receive an Hanorable Mention. Finally, there 1s the"Spirit
of the Moot Award” which may be, for example, be bestowed to the
tearn that had to overcome the most obstacles to participate in the
Moot

15
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3. Why Apply for the Vis Moot

“The Vis Moot was my best experience in law school.” This is
certainly a quote that could come from almost all Vis Moot partici-
pants for‘ a number of reasons discussed below.

The Vis Moot is an excellent preparation for professional life. First
of all, students have to work on a practical case instead of a
theoretical legal question, Second, the students learn how to work
in a team, which fairly reflects the everyday life in an international
law firm. Third, the Vis Moot introduces many students to the law
of wnternational arbitration. Even though arbitration is the number
one dispute settlement mechanism in cross-border contracts. it is
rarely taught at universities. Fourth, since the students writé two
memoranda, they improve their legal writing skills. The participants
learn how to convince the reader within 35 pages that their client is
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right. Finally, the students have to present their arguments orally in
front of an arbitral tribunal in Vienna or Hong Kong. Thus, they
improve their presentation skills — another asset for professional life.

In addition, through the Vis Moot, students get a good grasp of
international commercial law and the law of arbitration. It is im-
pressive to see how the students in Vieana and Hong Kong handle
the CISG. By way of example, they know the force majeure provi-
sion of Article 79 by heart, they quote relevant cases on the duty to
mitigate in Article 77 and explain how good fuith has to be consid-
ered under the CISG. The same applies to the students’ knowledge
of the law of arbitration. The students often know the New York
Convention inside out and can address any concern the tribunal
might have concerning the enforceability of the award.

It might be added that the participation in the Vis Moot is a major
asset on one’s CV. Future employers know the Vis Moot and
specifically hire former Mooties. Many law firms sponsor Vis Moot
teams, and many even send delegations to Vienra and Hong Kong i
order to get to know the students and to advertise their law firms as
attractive employers.

Last but not least, the Vis Moot is a huge social event. It has been
said that no Moot Court can top the Vis Moot in that regard. The
Moot enables the participants to have a lot of fun and to establish an
international network. The social character of the Vis Moot becomes
apparent even before the oral rounds start in Vienna and Hong
Kong. In many countries, there are so-called Pre-Moots, i e., prac-
tice rounds as preparation for the actual competition. Aside from
providing students important opportunities to practice, these Pre-
Moots have a great side effect: there are usually parties organized in
the evenings so that the teams get to know each other before every-
one travels to Vienna or Hong Kong. At the actual Vis Moot, the
Moot Alumni Association (MAA) is responsible for the best social
events. And they do their job very well.

The first chance to meet and greet fellow Mooties is the opening
party the day before the official Moot
reception. Furthermore, there 15 a
Moot Bar in Hong Kong and Vienna
where teams are supposed to spend
their evenings — and many do. More-
over, it is highly recommended to go
for the Goulash dinner in Vienna and
the seafood dinner in Hong Kong —
not so much for the food but for meet-
ing Mooties. The biggest party gener-
ally is the farewell party, which is also

17
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organized by the MAA. At that point in time, the day before the
final argument, almost all teams do not need to worry about the next
morning,.

4. History of the Vis Moot

The idea for the Moot was presented at an UNCITRAL Congress
in 1992. Mr. Michael Sher, a representative of the Association of the
Bar of the City of New York, suggested an international Moot
Court as a means to promote the acceptance and use of the CISG.
The idea was picked up by the Institute of International Commercial
Law at Pace University Law School (White Plains, N.Y.). Why? The
team of the newly-founded institute included Professor Eric E.
Bergsten and Professor Willem C. Vis, both former Secretaries of
UNCITRAL, as well as Mr. Albert Kritzer, 2 strong advocate for
the CISG. They developed a concept for the Moot and chose
Vienna, home of the UNCITRAL Secretariat, as the venue for the
oral arguments,

The first Moot was held during the 1993-1994 academic year. A
couple of months before the oral arguments, Professor Vis passed
away. His co-founders decided to name the Moot in his honor. Pace
University Law School organized the Moot during the first 14 years.
In July 2007, the “Association for the Organization and Promotion
of the Willem C. Vis International Commercial Arbitration Moat”
(of which Pace University is a member) took over.

The Vis Moot started with teams from eleven law schools in nine
countries. In the following years, it grew tremendously. The 24t
Moot in the 2016-2017 academic year saw 338 registered teams
from more than 70 countries.

Pictures say more than a thousand words. We have gathered all
the information on participating law schools from the first Vis Moot
in 1993-1994 to the 215 Vis Moot in 2013-2014. Have a lools at the

following charts to see how the Vis Moot has rapidly taken over the
world.

on Mont F1Y93- 1994
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5. The Timeframe of the Vis Moot

5. The Timeframe of the Vis Moot

The Vis Moot kicks off on the first Friday of October. On that
day, the Vis Moot Problem is posted on the official websites hteps://
vismoot.pace.edu/ and http://www.cisgmoot.org. From that day on,
hundreds of students around the world dig into the CISG and the
law of international arbitration. The participants will take a deep
breath at the beginning of December and a the end of January once
the memoranda for claimant and respondent have been submitted.
The Vis Moot West closes on Thursday before Easter (usually at the
beginning of April) and the Vis Moot (East) ends eleven days before
that. Overall, the entire Vis Moot process consumes the better part
of a six-month period, and most Mooties do not know what to de
with themselves when it 15 over.

The following was the timeline for the 24 Moot in Vienna. It is
representative for every Vis Moot:

Friday, 7 Ocrober 2016 Distribution of the Problem

Thursday, 27 October 2016 Dreadline for requests for clarification

Wednesday, 30 November 2016 Closing date for submission of regis-
tration form.

Thursday, § December 2016 Memorandun for claimant due

Friday, 9 December 2016 Payment of registration fee due

Thursday, 26 january 2017 Memorandum for respondent due

Moot Alumni Association Welcoming

Thursday, 6 Apnl 2017
Party

Friday, 7 April 2017 Official Welcome and reception

Saturday — Tuesday, General Rounds of argument

8-11 April 2017

Tuesday evening — Wednesday - Flimination Rounds of argument
Thursday, 11-13 April 2017
Thursday, 13 April 2017 Awards Banquet
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5.1 The Distribution of the Vis Moot Problem
Grve me the facts!

The first documents in a real arbitration as well as in the Vis Moot
Problem are the Request for Arbitration and the Answer to the
Request for Arbitration. Both documents offer an overview of the
facts of the case, present a short legal argument and are accompanied
by supporting exhibits. The Vis Moot Problem also contains corre-
spondence between the parties and the arbitral institution concerning
the first procedural steps such as the appointment of arbitrators. The
Vis Moot Problem comprises approximately 60 pages.

On the last pages of the Vis Moot Problem, in Procedural Order
No. 1, the arbitral tribunal sets out the procedural guidelines, the
due date for the memoranda and, most importantly, the issues o be
addressed in the briefs and oral arguments. Fach Moot Problem
deals with procedural as well as substantive issues. The procedural
issue usually is whether the tribunal has jurisdiction. An example of
a common substantive issue is whether the selier’s breach of contract
1s a fundamental breach under Article 25 CISG.

The 16% Vis Moo, for example, was about two procedural and

two substantive issues (paragraphs 12 and 13 of Procedural Order
No. 1, respectively):

“12. The memoranda should discuss the following issues. In

regard to jurisdiction of the Tribunal:
= Whether or not Universal was ever bound by the arbitra-

rzoz agreement in the contract between My, Tisk and UAM;
an

= Whether the insolvency law of Oceania by which the
arbitration clause became void in Oceania upon the com-
mencement of insolvency proceedings in regard to UAM
affects the jurisdiction of the tribunal proceedings in Danubia.

13. In regard to the merits, the memoranda showld discuss:

= Whether Universal should be beld liable for the breach of
the contract by UAM; and

— Whetber there was fundamental breach of the sales con-
tract anthorvizing Mr. Tisk to avoid the contract.”

5. The Timeframe of the Vis Moot

5.2 Deadline for Requests for Clarification
Why?

Unlike in real life, in the Vis Moot, counsel cannot meet with their
clients to gather further information concerning the facts of the case.
What is more, in the Vis Mooz, both parties are from fictitious
countries (usually Equatoriana and Mediterranec). If a question
concerning the national law of one of these countries arises, there is
no commentary or textbook that could be consulted.

Unlike in real life, the Vis Moot therefore provides for a clarifica-
tion phase. The participants are invited to request clarifications from
the Moot Administrator.? If the questions are relevant and material
in the context of the Vis Moot Problem, they will be answered
Procedural Order No. 2. This compilation of questions and answers
is distributed amongst all participating teams irrespective of whether
a team has actually made a request for clarification. Statements in
Procedural Order No. 2 become part of the Vis Moot Problem and
can be used for arguments.

5.3 Closing Date for Submission of Registration Form,
Payment of Registration Fee Due

I am on board!

According to the Vis Moot Rules, registration 15 a three-step
procedure. It consists of (1) submission of the registration form, (2}
payment of the registration fee, and (3) submission of the memor-
andum for claimant by the set date. Over the last years, the registra-
tion fee amounted to EUR 700 for the Vis Moot in Vienna and
USD 1,120 for the Vis Moot (East) in Hong Kong. Of course, the
Vis Moot organizers do not make a profit from the Moot. In return
for the registration fee, the teams are invited to the Opening Recep-
tion and the Awards Banquet.

There are special rules on registration for the Vis Moot (East)
because the number of teams is limited.’® Thus, registration may be
completed even before the Vis Moot Problem is disuiburted (e. g., 1n
the 13" Vis Moot East, all places had been allocated by the end of
the first week in October). Admission to the Vis Moot (East) is given
on a “first come first served” basis. Chapter 111 2.2 describes the
registration process for the Vis Moot (East).

9 Cf. para. 27 Vis Moot Rules.
18 Para. 10 Vis Moot Rules (East).
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5.4 Memorandum for Claimant Due
The claimant is right!

During the first months, the participating teams represent the
claimant. They must write 2 memorandum of no more than 35 pages
on the issues determined by the tribunal in Procedural Order No. 1
(see above at 11.5.1). The due date generally is in early December.
The memorandum has to be sent to the Vis Moot administration by
midnight of the respective day.!! According to the present Vis Moot
Rules, the memorandum must be submitted by midnight Vienna
time, For the Vis Moot (East) teams can submit their memorandum
by 24:00 h local time. There have been years, however, in which also
the Rules of the Vis Moot (East) required the teams to send the
memorandum by 24:.00h Hong Kong time. What seems like an
unimportant question now — midnight in Hong Kong or midnight
in Greenwich or elsewhere - will certainly be of utmost importance
on the due date. We have seen many memoranda being sent at
2359 h.

The drafting of the memoranda is the subject of chapter IV,

5.5 Memorandum for Respondent Due

The respondent is right!

After the memorandum for claimant is submitted, the students
usually rake a few days off. They deserve it. One week after the
submission of the memorandum for claimant, at the latest, the teans
receive a memorandum for claimant from another university. Teams
from a civil law country usually receive a memorandum from a
common law country and vice versa. The teams change allegiance
and continue working as counsel for respondent. Their job during
the second phase of the Moot is to rebut the memorandum for
claimant they have received. The memorandum for respondent is
usually due at the end of January.

5.6 Official Welcome and Reception
I know my pleading by heart.

Afrer the written phase is over, the teams prepare for the oral
arguments. The oral hearing takes place in Vienna (Vis Moot [West])

W Para, 40 Vis Moot Rules.
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and Hong Kong (Vis Moot [East}). By the time the students get
there, they will have practiced their oral pleading day and night.
Some teams take part in the so-called Pre-Moots, ie., practice
rounds with several other teams. Of course, this book dedicates a
separate chapter to the oral pleadings (see below chapter V).

The night before the oral rounds finally start, the students are
invited to the Official Welcome and Reception. In Hong Kong, this
event takes place at the City University. In Vienna, the official
reception is hosted in the Wiener Konzerthaus, an impressive con-
cert hall with more than 1,000 seats. Details as to these events can be
found in chapter VL.

5.7 General Rounds of Argument
Now it really counts.

The day after the official opening ceremony, the first pleadings
commence. Every team has four pleadings in the General Rounds of
argument. Every team will represent the claimant and the respondent
twice.

5.8 Elimination Rounds of Argument
The best of the best.

Afeer the fourth pleading, the organisers will announce the best
teams that will proceed to the Elimination Rounds. In Vienna, 64
teams make it to the next round; in Hong Kong, only 32 teams go on
to the sixteenth Round. How do you qualify for the Elimination
Rounds? Fach speaker is scored during the General Rounds on a
scale from 50-100 points (This is 2 change introduced for the 24
Vis Moot in Vienna in April 2017. The 14® Vis Moot East still used
the old scoring system with a scale from 25-50 points.). The teams
with the highest cumulated score will proceed. Thus, it does not
matter whether your team does better in the General Rounds than
your “opponents” as long as you collect enough points (for further
details, see below V.1.6).

5.9 Awards Banquets
It’s time to say “goodbye.”

On the last day of the Moot in Vienna, everyone is invited to the
Awards Banquet. This is a festive event and the approprate setting
for a look-back at the events of the last six months. Most students,
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however, while eager for the good food or drinks, impatiently awaic
the announcement of the awards.
In Hong Kong, this festive event is the Gala Awards Banquet.
However, the winners of the awards are not the oaly ones who

kave a reason to cheer. There will be several honorable mentions in
each category.

6. Up Close and Personai: interview with
the Moot-Organizers

On the occasion of the 24™ Vis Moot, Max Oehm and Fabian
Rémer had the chance to meet the persons responsible for the Moot:
Patrizia Netal (PN), Christopher Kee (CK) and Stefan Krsll (SK).
This trio took over the role as Moot-Organizers from Eric Bergsten
in 2012 and have done an amazing job preserving the values of the
Moot while implementing some importaat changes. Find out how
they come up with interesting and challenging problems each year,

why they changed the scoring system and read about their personal
Moot highlights over the years.

BM Thank you very much for taking time out of your ex-
tremely busy schedule to do this interview with us. You
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are the persons behind the Moot. But before we start
talking abous the Moot and its organization, maybe you
could tell us a bit about yourselves. What do you do
besides the Moor?

1 T am not at the Moot, T am a Partner in an Austrian
Dispute Resolution Firm, doing mostly commercial arbi-
tration worlk as Counsel and Arbiirator.

When I am not doing the Moo, I am a Professor of Law at
the University of Aberdeen in Scotland. I am involved in
both reaching Arbitration and Sales and Commerciai Law
generally within the Law School. But I also hold senior
management positions within the University as a whole.

When I am not working for the Moot, 1 am either sitting
as an Arbitrator or teaching at Bucerius Law School in
Hamburg, where T am an honorary professor, or for some
other institutions or universities. I am a Sole Practitioner
in Cologne, Germany and a part-time academic. BM

All three of us grew up with the Moot. We did not step in
just a few vears ago, rather more than 20 years ago. |
started to worlk for the Moot while [ was a student here at
the University of Vienna. The work intensified from year
to year and in 2012 we became the Directors of the Moot.

What are the individual tasks each of you have as Direc-
tors of the Moot?

We each have different but overlapping portfolios. My port-
folio takes in the teams, the arbitrators and the logistics of the
competition, as well as pedagogic and educasional aspects.

My principal responsibilities are the logistics here 1
Vienna. Since 1 am located in Vienna it is much easier for
me than for my colleagues. Additionally, I take care of the
financial, business and legal aspects of the Moot. Policy
decisions are taken by the three of us.

1 primarily deal with everything related to the problem, i.e.
write it, answer the requests for clarifications and prepare
the arbitrators’ brief. In addition, I deal with the sponsors
and the educational side. But actually ail three of us have
regular discussions abou in principle everything; the ad-
mission of students or whether certain things are acceptable
or not. It would not be possible to have one person doing
everything with a full time career on the side.

Ts there something that rewards you for all your effort?




CK

BM

PN

BM

CK

BM

SK

30

I The Vis Moot: Facts and Figures

Just seeing the opportunity that the Moot presents for all
the students who participate is rewarding. That opportu-
nity, the excitement amongst the students, the whole feel
of the place, that is a constant reward for us and I think
this is what particularly keeps us all interested in doing
these roles as organizers.

On the financial aspect of the Moct, how does the Moot
finance itself?

The Moot is financed by the registration fees mostly. It is
also financed by sponsorship contributions from many
arbiiral insttutions around the world as well as the pub-
lishers who come to Vienna, We have a certain policy: We
encourage only institutions and the publishers to become
sponsors of the Moot. We want to maintain the Moot
being a non-commercial event.

One of the reasons why we do not approach law firms as
sponsors is because law firms acrually sponsor teams or
support them in coaching. We hope that law firms con-
tinue to make this important contribution to the teams.
One excepuion to this rule are some law firms here in
Vienna, who provide their rooms for the hearings. We are
constantly struggling with the room situation due to the
continuous growth of the Moot.

How many teams participated this year in comparison to
last year?

We now have 338 teams. There had originally been 344,
but a few teams dropped out last minute. Last year we had
311 team. So, there is substantial increase again this year.

How did you develop the idea for this year’s problem
which at least 338 teams pondered about?

Whenever T read something which might be interesting
for a problem, I jot down notes. I ask colleagues working
in arbitration to talk about their cases which always gives
me ideas. And then, I usually meet up with Petra Butler
for two or three days to basically exchange ideas. The
result is always a mixture of my own experiences as
arbitrator, and something which I read while publishing
as well as the discussions with Petra and other colleagues.
Sometimes we include certain aspects which we think the
students should learn about but that have no real rele-
vance to the outcome of the case. The Moot is an educa-
tional experience. For example, this year’s problem in-
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cluded the UNCITRAL Transparency Rules. These rules
had no real relevance to the case but now z lot of students
have looked at them and know now zbout them. In
particular, regarding the discussion here in Europe about
arbitration taking place only behind closed doors, the
students now have the necessary knowledge to hopefully
defend the concept of arbitration.

So, in the Moot problem you react to the real world. Has
it ever worked the other way around?

Funay enough, ves! After last year’s problem, foy exam-
ple, there were many conferences where we discussed
costs in arbitration which was one issue in the case. I was
amazed to see a completely different perception during
these conferences than during the Moot.

That was the reason why we have, for the first time,
started to ask students questions about the Moot. We
want to generate some statistics that will give insights
into how the next generation of arbitrators and interna-
tional commercial lawyers see certain problems; and
whether that is perhaps influenced by presenting respon-
dent or claimant in a certain case.

The Moot problem is also an interesting opportunicy for
arbitral insttutions. Institutions regularly publish revi-
sions in their rules. It might be useful to them to test
how their revisions are applied by more than 2,000 stu-
dents and 1,00C arbitrators.

Generating statistics is not the only new thing. You have
changed the scoring system of the Moot this year. How
did it come to this change and what do you expect to
mmprove?

When the scoring system was originally developed, Eric
Bergsten chose a scale of 25 to 50 because h.e felit ti‘.lat was
a scale that was not used in any university Instututions or
national systems. Professor Bergsten chose this scale 1o
avoid any “national baggage” — much like the intent of
the terminology used in the CISG. While 25 10 50 in
reality is a 26 point scale, over the years it was relatively
rare to see scores that were in the lower part of the scale.
And increasingly, we were finding that teams were e.nc%-
ing up on the same score after the general rounds. This is
understandable because there are only so many numbers
that you could end up on. But one of the aims of the
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broader scale is to give greater “granularity” to the scor-
ing scale. There are more points and it allows arbitrators
to be a bit more discerning in the way they do their
math. We hope to see that reflected in the scores coming
through.

Another hot topic we would like to talk about is “Women
in the Moot and ir International Arbitration™, What is
your take on the issue of diversity and how do you see the
role of the Moot here?

1 think that the Moot has a great impact in the develop-
ment of gender diversity. In practice, there is substantial
underrepresentation of female arbitrators but also coun-
sel. T think that will change over the next years. We can
see that significantly in the number of student partici-
pants in the Moot. For the last two years a majority of
female students participated in the Moot. This is cer-
tainly not reflecting the real arbitral practice.

Real arbitral pracrice, however, is reflected when it comes
10 Moot arbitrators. While a third of the arbitrators in the
Moot are female arbitrators. Only a minority of them are
highly experienced arbitrators. Most of the female arbitra-
tors are young coaches or associates of law firms; former
Moot participants that now act as arbitrators. Their parti-
cipation 1s important. But what we miss are a critical mass
of the female role models for the students. There are high-
profile female arbitrators who come to the Moor, but they
are relatively few in number. If you look at the male
arbitrator participation, you have the entire range from
less experienced to high profile arbitrators. If you now
look at female arbitrator participation, you have a lot of
less experienced arbitrators and fewer experienced arbitra-
tors. [ am also quite active in certain women nerworks and
what I try is to invite high-profile female arbitrators to
come to Vienna. I really hope, and try to promote, that we
have more experienced female arbitrators coming to the
Moot because in practice they exist and it would be
beneficial for the students to also learn from them.

Could you give us an outlook, what are your dreams for
Moor?

We hope that the Moot continues to grow.

Is there any specific region you believe that is yet under-
represented at the Moot?

6. Up Close and Personal: Interview with the Moot-Organizers

SK

BM

CK

BM

SK

CK

Absolutely, We do not have many teams from Africa The
problem is always that they have to find sponsors. By
sponsors, we particularly mean they have 1o find dedi-
cated people helping them for the first two Moots getting
started. There is the Pitisburgh consortivm which has
done a lot of great work ir: Eastern Europe first and now
in the Arab world. It would be great to have comparable
initiatives for Africa.

We know there is a very promising initiative of two
former Mooties which brought a team from Ethiopia to
Vienna this year. But it is just two people. We would like
10 see more initiatives so that we have more African teams
in the future. Hopefully, there will be an increase partici-
pation of countries coming from Africa soon.

Now, maybe some more personal questions: One thing
that appears as a theme in any opening reception are the
Moot babies and the Moot relationships on a personal

level. Have you ever met any Moot couples or even Moot
babies?

There are genuinely lots. And there is probably one
around at the moment. Proof can be found on You'Tube.
There is 2 video the Moot Alumni Association did a
couple of years ago as a tribute to Eric Bergsten. In this
video, there was a couple who met through the Moot. He
is American, she is German. Both participated and met
during the Moot. They got married. It was very nice that
they shared their story as a tribute to Professor Bergsten.

Are there any special moments you would like to share
from your personal Moot experiences?

There are a lot: One of them relates to an Iranian team.
Three years ago I got an email from an Iranian student
who was very enthusiastic. He wanted to bring the furst
Iranian team to Vienna. I was very happy about that. But
the team did not have any support. So, we contacted an
American colleague and long-time supporter of the Moot,
Phil Ray. He then got together a number of other people
and they basically coached the Iranian team via Skype.
Imagine that We had Americans coaching Iranians via
Skype. That is what the Moot is about: peaceful resolution
of dispures.

This happened also to the Iraq teams. There are American
professors teaching teams from Iraq via Skype. And I
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think this is so special about the Moot. The borders that
we know do not necessarily exist in the Moot.

We have a final set of questions. In one sentence: What is
the Vis Moot about? What does the Moot mean to you?
And how does the Moot benefit the students most?

The Moot is about ream building; it means 1o promote
students from all over the world, to help them starting
their career in an international environment, which goes
beyond the competitive aspect of the Moot.

The Moot benefits the students the most by the experi-
ence it provides; they get the chance to make an experi-
ence completely separate from any substantive law issues.
The Moot is abour meeting interesting people, discussing
an interesting problem and learning that peaceful resolu-
tion of disputes is possible.

This was very interesting. Thank you very much for your
time.

i, How 1o Start

1. Composition of the Teams

1f you are already on a team, you might decide to jump to the next
section. If, however, you are planning to put together a team at your
university for the next year’s Moot, you may consider the following
advice.

Three questions need to be addressed: 1) who is eligible for the
ream, 2) how do you select a team, and 3) how many students shall
be in a team.

1.1 Eligibility

The Vis Moot is a competition for students. Therefore, no one
who has been licensed to practice law is eligible to participate.!
Furthermore, the participants need to be registered at the university
that they represent.

There are complicated rules on the eligibility of former partici~
pants. No restriction applies to the written phase of the Vis Moo,
i e., a student may participate several times. If a student has partici-
pated in any elimination in Hong Kong or Vienna, he/she is not
eligible to participate m the oral arguments of either Moot in the
future. This rule, of course, intends to prevent universities from
sending the same students into the competition each year. It is
important that as many students of a university as possible get the
unique opportunity to participate in the Vis Moot.

1.2 The Selection Process

The selection process varies between universities. Some universi-
ties provide for a written application followed by a short interview.
The students simply need to prove their interest in the subject as
well as their proficiency in English. Other universities invite the
students to assessment center-like exercises. Lastly, some American
universities choose the team after an intra-university Moot competi-
tion. That means al! students may enroll in 2 law school course that

1 Para. 31 Vis Moot Rules.
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revolves around the Vis Moot Problem. As a coursework, the
students write the Memorandum for Claimant. The students who
write the best briefs are selected for the team in Vienna and/or Hong
Kong.

The “perfect” Mootie understands international commercial law,
finds persuasive arguments and presents his/her case convincingly.
Anyone who selects a team is therefore well-advised to test these
three skills. Our suggestion is to ask the students 1o carry out a short
case study. Choose a judgment on the CISG or one issue in last
year’s Vis Moot Problem and ask the stadents to present their
solution in an interview in English.

1.2 The Number of Studenis in a Team

The size of the ream is important. For one thing, there are certain
official rules that need to be observed. For another, the success in the
Vis Moot to a certain extent depends on the number of team
members.

The two most important official rules concerning team size are:
> A Vis Moot team comprises at least two students.
> If a university intends to participate in both the Vis Moot (East)

and the Vis Moot in Vienna, the minimum team size is four
students because “no student may argue orally in both Moots in
the same year.”?

It is advisable to have more than two team members because the
Vis Moot entails a lot of work that is best divided amongst many
people. The numerical average of team members is 6.5 From our
experience, however, it is not advisable to have more than six
students in a team unless a team participates in both the Vis Moot
in Vienna and the Vis Moot (East) in Hong Kong, Why is this?

There is rarely a ream with more than six students that makes it
into the Final Rounds/Elimination Rounds in the Vis Moot. The
main reason for this is that if a team consists of eight students and
each student participates in the oral arguments, each student has one
pleading during the General Rounds (as there are four pleadings for
the team). If a team consists of six students and each student
participates in the oral arguments, each student has at least one
pleading and the two best speakers have two pleadings. Since the
seventh and eighth best students are never as good as the best and
second best students, the team’s overall score is much higher in the
second scenario. Since the level of competition in Vienna as wel! as

2 Pava. 32 Vis Moot Rules.
? huep://www,cisg law. pace.edu/cisg/moot/questions. hrml.
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Hong Kong is very high, every point is needed to get into the next
mfc}f.urther reason for having a_smwmember team inste-ad of an
eighvmembcr team are the Martin Domke anc@ thq Ne'ﬂ Kaplaz
Avwards. These are the a_wards for the best oralists in Vienna an
Hong Kong. To be eligible for the awards, a student mu;t haﬁe
argued at least twice during the General Rouads, once for the
claimant and once for the respogdenz.

Many large teams have a policy that only the best four smi&ints
may participate in the oral arguments. This solves the pro enri
described above. However, it may'meede team spirit. The ora
argumens are the highlight of the Vis Moot and every student who
has worked for six months on the Vis Moot Problem deserves this
reward. In addition, it is honorable if you fr?ﬂ.ow‘the- traditional
Olympic principle and concentrate on the participation 1tse1f_rathe;
than on the competitive element. If that holds true for your 'tea?:,
nothing prevents all eight team members from participating in the
oral argument.

2. What Must Be Done to Register?

The rules for registration are subject to change each year. Each
tearn is thus advised to check carefully the Vis Moot Rules as well as
the websites of the Vis Moot in Vienna and the Vis Moot (East).

2.1 Registration Process for the Vis Moot in Vienna

Registration is a three-siep process. It requires completion of the
registration form, payment of the registration fee (in f.Ol 6, it was
EUR 700) and submission of claimant’s memorandgm. Please note
the deadlines: the registration form must be s:ubmltted before the
memorandum for claimant. In the 24% Moot, it was 30 November
2016. The deadline for the memorandum for claimant is usgally at
the beginning of December. In the 24‘}‘_'\/15 Moot, the deadline was
8 December 2016. Payment of the registration fee is due one day
later.

2.2 Registration Process for the Vis Moot (Easi)

Registration for the Vis Moot (East) is also a three-step prbocess%
There is, however, a significant difference because the number o

4 Para. 11 Vis Moot Rules.
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teams that are able to participate in the Vis Moot (East) is limited.
Admisston to the Vis Moot (East) is offered on a4 “first come first
served” basis, possibly with some exceptions. In some years, 50 % of
the spots were reserved for Asian teams, and no country was allowed
to fill more thar 25 % of the available spots. Therefore, the submis-
sion of the team registration form on time or rather as soon as
registration opens is of utmost importance.
The registration fee in Hong Kong has recently been USD 1,120.

 REGIETRATION PROCESS

" Sulbmiission. of the
~registration-form

Vig EQEC oviy: spoty dre .
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3. Team Building

Team building is the key to successful mooting. Thus, a complete
chapter is dedicated to this topic.
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3.1 Why Is Team Building so Important?

=

W

¥

Y

3.

=

There are five reasons for attaching importance to team building:
You can only win the Vis Moot as a team. This is for two
reasons: It would be too much work for one person alone to
write both memoranda and prepare for the oral hearings.
Furthermore, it would simply be against the Vis Moot Rules to
participate in the Moot as a “lone ranger.”

You can only win the Vis Moot as a team that functions well. If
team spirit is missing and the students do not like each other,
they do not enjoy spending time together and they lose interest
in their common goal to be successful in the Moot. As in real life,
negative team spirit affects the work producr.

Law students are often good individual workers but rarely good
team players. Perhaps the stiff competition within legal education
is to be blamed for this. It does not come as a surprise if you find
a law student in the library late at night, alone, hunched over
books and case law. As a law student, you do not necessarily
need 1o be a good team player. Hence, Vis Moot participants are
in great need of team building.

Usually, you do not choose your team members yourself. Rather,
you have to work with students who you might know from your
class but who are not your best friends (yet}.

Finally, team building is of such high importance because you
will spend a lot of time together. You will meet almost every day,
you will travel to practice Moots, and evenwually to Vienna or
Hong Kong,

So, do yourself a huge favor and do not neglect team building!

2 Some Suggestions for Team Building

Team building should start well before the Vis Moot starts 1
October. If you are a coach, once the new team is selected, invite
the students and all other coaches for drinks. The students will
have the opportunity to get to know each other in an informal
atmosphere, Furthermore, you, as a coach, can brief the students
on what they can expect from the Vis Moot. If you are not a
coach but 2 member of the new team, try to find out who is on
your team and how you can contact them. Then, organize an
informal get-together on your own initiative.

Spend some free time together before and during the Vis Moot.
Plan activities that foster team spirit. We know of teams that went
bowling and trekking together. One ream decided to cook dinner
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together. All these activities helped facilitaze bonding and created

a pleasant working atmosphere.
> Have Moot drinks every Thursday evening. Meet weekly after
work in a bar/café/restaurant once the Moot has started. Experi-
ence shows that sometimes the best ideas/arguments for the
memorandum or the oral pleading are sparked while having an
informal discussion with colleagues over a drink.
Invite the Vis Moot alumni from your university to all the above-
mentioned events. This has several benefits. First, if your ream
does not have a coach, the Vis Moot alumni can teach you the
basics of the Vis Moot, of the CISG and international arbitration
{for more comments on Coaching, see below at I11.4). Second,
even if your team has a coach, it is good 1o get first-hand
experience in how the Vis Moot works at your university. To
give a few examples: Where did last year'’s team meet? Which
books did they use? Which professor agreed to support them?
Where did the team find the funds to finance the Vis Moot?
Where did last year’s team stay in Vienna or Hong Kong? Third,
Vis Moot alumni usually offer to help during the written and oral
phase of the Moot. They can read and comment on the draft

memoranda. Moreover, they can serve as arbitrators in internal
practice rounds.

¥

4. The Benefits of Having a Coach and
Howv to Find One

The benefits of having 2 coach as a leader of the team are manifold.
Below is a non-exhausuve list of reasons:
> A coach can take care of the administrative work, e.g., the
registration of the eam.
A coach can organize practice Moots at your university or at
other universities in your country/region. A coach can also
organize the trip to Vienna or Hong Kong.
> A coach can give an introduction to the CISG and international
arbitration, two topics rarely taught at universities.
A coach is a first conwact point with relevant experience. The
team members thus have 2 good chance to find answers to their
questions or at least an educated opinion concerning international
commercial law and international arbitration.
A coach gives constant feedback on the memorandum or the oral
presentations. This distinguishes a coach from a Vis Moot alum-
nus who helps out once or twice during the Moot. A coach
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should be deeply involved and know the Vis Moot Problem
almost as well as the students.

At most universities, the team does not need to worry about how
to find a coach because the university or a professor designartes
someone. At some universities, the coach is even paid for his or her
job. In all other cases, the current team members should try to
convince someone to support them. The most obvious choice for a
coach is a Vis Moot alumnus from last year’s team. Sometimes,
slumni have to be persuaded to do the job because even coaching is
a time-consuming exercise. However, 1t pays off in the end.
Amongst other things, a coach learns how o lead a team, how w
teach, how to organize, how to give feedback, how to motvate and
how to get things done. All these are important skills for profes-
sional life.

5. Getting to Know the Subject Matter

The subject matter of the Vis Moot is new for most students. The
dispute that forms the Moot Problem is an arbitration arising out of
an international commercial contract governed by the CISG. Neither
international commercial law nor international commercial arbitra-
tion 1s part of the regular curriculum at law schools. We do, how-
ever, recommend getting to know the basics of both areas of law
before the Vis Moot starts. A basic understanding will help you
direct your research and your focus on the right questions from the
outset.

The ideal preparation for the Vis Moot would be a tailored
introductory lecture or workshop that prepares the students for che
Vis Moot. Maybe a professor at your university can offer such
course. Alternatively, last year’s team members or your coach might
be happy to give a short presentation on what they have learned
about international commercial arbitration and the CISG.

Finally, there are freely available articles that offer a good over-
view. Consider reading:
> On the CISG:

o P. Huber “Some introductory remarks on the CISG” IHR
2006, p. 228-2383

o P. Huber “CISG - The Structure of remedies” 71 Rabels
Zeitschrift fiir auslindisches und internationales Privatrecht
(2007) p. 13-34°

5 Available at http://www.cisg.law.pace.edu/cisg/biblio/huber.hrml.
& Available at howp://www.cisg.law.pace.edu/cisg/biblio/huber . heml.
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= On International Commercial Arbitration:
o The UNCTAD Project on Dispute Settlement in International
Trade, Investment and Intellectual Property”
o E. Bergsten, Module 5.1, Overview Internztional Commercial

6. Kick-Off Meeting

Arbitration®

If you can answer the following basic questions, you are ready for

the Vis Moot:

QUESTIONS ONTHECISG

Whew. doesx the: CISG_apply?

What-are-the-buyers-legal——-

vemediey viderther CISG inw

case of defective performance?

wwmme/mﬁwx_mqwmntyufoﬂ%;
—awvoidwnceof -thecontract?———

WHEL are the veqiiireienty of-"b“z/”“;

fundamental, breach?. -

What-are-the-requivementy—for-—

Forie maieiires .

-What.are. ik -Wﬁlf-i’—'&d@é’_mﬂ%i_

the~tnterpretution-of-contracty?—

WHel Teow eippliesy iF & gap i

the CISG needs to be filled?

_ 7 Available at hup://unctad.org/en/Pages/DITC/DisputeSettlement/Pro-
ject-on-Dispute-Seulement-in-International-Trade,-Investment-and-Intel-

lectual-Property.aspx.

§ Available at h

ttp://uncead.org/en/docs/edmmisc232add38_en.pd:.

COMMERCIAL ARBITRATICH

e Neune five: differences. betweerv .~
ja— state  court-Litigation and ————:|
o -Tnternedtonal-Commercia——
AFFLration

T OUESTIONS ON INTERNATIONAL

j'im*,:u_Whmr_bymﬁm&,pwxpaw_oﬁﬂw_wmmﬁ
- -———York-Convention-ovs-the - _
L Recogition owid Evdforcement of
i Foreigryy Af;urardy?”wm ave the
oW O rejecting. TF
frn e -enjbrcewwai%o%m—mw&?

T What iy the prrposeof the Taw
the-arbitial.riles? '

——Nawe three ingtorcesy where——_
Wate courty del ivwalveds everv i
though the partiey agreed or

6. Kick-Off Meeting

As mentioned above, the Vis Moot Problem is distributed on the
first Friday in Qctober. It is very helpful if the team members read
the Vis Moot Problem carefully over the weekend and schedule the
kick-off meeting with the coach as soon as the following Monday.
The following may serve as an agenda for the kick-oif meeting:

6.1 A Timetable

It is highly advisable wo agree with your teammates and your
coach on a timetable for the next months - at least through the day
in January when the memorandum for respondent is due. According
to our experience, it is very important to provide in your timetable
for a weekly deadiine on which the draft memorandum is to be sent
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to the coach and a weekly meeting during which the draft is
discussed and revised.

Second, it helps a lot if the timetable displays at which times of the
week the team members cannot work on the memorandum or the
oral pleadings. We therefore recommend that each team member
discloses the following: does a team member have to attend manda-
tory lectures at law school? When are the lecture times? When are
the exam dates? Does a team member have a job? When does he/she
work? Does a team member play in a sports team? When are the
training hours? What days shall be reserved for free time?

What seems like an intrusion into the privacy of the team merm-
bers is of utmost importance. The Vis Moot is time-consuming. This
should also be communicated by the coach and the alumni. Experi-
ence shows that differing attitudes towards time commitment are the
most frequent point of conflict. It can be very irritating if two team
members spend ten hours a day working on the memoranda while
the other team members consider the Vis Moot a part-time activity.

Drafting a timetable will not change the fact that - as in every
team in real life — some people do more work than others. However,
if a timetable is drafred ar the kick-off meeting, the absence of a
teammate will not come as a surprise. Further, drafting the timetable
helps to ensure, at an early point in time, that everybody becomes
aware of the expected workload. If a team member is unable or
unwilling to commit himself or herself o fully participate, you

might consider replacing that team member rather than knowingly
running into conflicts.

6.2 The Resources

'I:he coach should show you the resources on the CISG and on
arbitration at your university. Where do you find the relevant boolss
in your library? Which books did last year’s team use most? Is there
anything you can do if the book you need is not available in your
library?

If there is one book you need, it is Schlechtriem & Schwenzer,
Commentary on the UN Convention on the International Sale of
Goods (CISG), 4™ Edition, Oxford University Press, 2016. It is the
most elaborate work on the CISG and it is THE authority to use in
the memoranda and the oral arguments. As you will see in Vienna
and Hong Kong, most teams take along the commentary and have it
on their desk during the pleadings. If your university lacks the
resources on the CISG, there is a very good substitute: the Online
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CISG Database at Pace Law School.® It provides case law, commen-
tary and scholarly writing (more than 1,600 texis) for free.

On the topic of international arbitration a key database is certainly
Kluwer Arbitration.!® Unfortunately, this database is quite expensive
and thus availzble at a few law schools only. Trial subscriptions are
available, though. Experience shows that many articles on arbitration
can also be found on the internet. Many authors put their publica-
tions on their website. Moreover, if you are lucky, Google Books
may have the book and the pages that you are searching for.

6.3 The Assignment of the Issues

At the kick-off meeting, the coach or the students need to decide
how to assign the issues. As pointed out above, there are always
procedural as well as substantive issues in the Moot Problem. Thus,
some students have to start reading the textbooks on international
commercial arbitration while others have to read through the
Schiechtriem & Schwenzer commentary (and other resources on the
CISG). After two or three weeks, a question arises: change the
assignment or stick to it? There seems to be a split opinion on this
question. Half of the teams and coaches argue as follows: If you
change the assignment, the work that has been done during the
preceding weeks will be in vain. If you change the assignment, the
new team has to re-read the same books that the former team has
already read.

The other half argues that it is reasonable to change the assignment
every two or three weeks in order 1o allow the input from the entive
team on a certain issue. The students who were dealing with interna-
tional commercial arbitration during the first three weeks might come
up with new ideas if assigned to the CISG issues and vice versa. Our
recommendation is to change the assignments every three weeks.

6.4 The Introduction to the Vis Moot Memoranda
Writing Style

The first phase of the Vis Moot is the written phase. Drafting the
memoranda for claimant and respondent sets the agenda. The pro-
blems the students face are twofold. First of all, they are not used to
writing a lawyer’s brief. Second, a Vis Moot memorandum follows a
particular style (for forther details on formalities and style, see
below, chapter IV).

? hirps/ fwww.iicllaw.pace.edu/cisg/cisg.
19 hrep:f fwrww kluwerarbitration.com.

45
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Our recommendazion is to read and compare several memoranda
of last year’s Vis Moot. Ask your Moot alumai. They will be able to
provide you with several memoranda. Then, download the winning

Willem C., Vis

memoranda from the Vis Moot website.!! Every team member lntematlﬂl.m]l
should read and annotate five different memoranda. Have a group CgmmerCIa
discussion at the end of the kick-off meeting and discuss the follow- Arbitration Moot

ing questions: Which memorandum did you like best and why?
What do all memoranda have in common? Do you recognize a e
certain Vis Moot style? What formalities seem to be important? Vianna

The advantages of this exercise are the foliowing: the students get i
a first impression of how a Vis Moot memorandum has to look like

and the swdents gain the perspective of the reader of 2 Vis Moot -}~ =oreeeeeees resemssenrenenes eessssmmemnn,
memorandum. As to the latter point, it is our experience that you : Regisiration Fee 800 USD
me ter writer if you put yourself into the shoes of the . -
eco oo i} ‘r ANV Ao : : Flighis to Vienna ush
reader. Of course this 1s only one of many rules on how to write an ;
effective memorandum (see separate chapter IV below). Double roor in a hotel
per person (8 nights) 350 UsSD
i | ; Three bedroom apartment
7. The Costs of the Vis Moot and the . e e e 250 USD

Possible Ways of Funding

Public transportation

. - . . g D
The Vis Moot is worth every dollar, euro, renminbi, rupee and all per person (8 days) 45 US
the currencies of the world. Nevertheless, you should think about 4 Schnitze! dinner per person
the costs and funding from the very beginning, B (incl. beer) 25 USD
; 1 piece of Sachertorte,
7.1 The Costs ¥ (an Austrian cake speciaity) 6 Ush

Obviously, the costs greatly depend on the number of team

i ) 1 Viennese Colfee 4 Ush
members for which transportation, meals and room and board have i
to be provided. There is an obvious but important advice: keep costs : 1 beer at Schwarzberg 5UusD
to a minimum by booking flights and hotels early. Do not wait unil
Feb 7 R ¥ ot wa . : 1 Hot Dog at the Sausage
ebruary. _ _ Shop in front of university 4Ush
The following lists serve as a rough guide on the various cost :

ttems in Vienna and Hong Kong.

 The winning memoranda of the 24 Vis Moot in Vienna are available at
hups://vismoot.pace.edu/site/24th-vis-moot/programme.
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Willem €. Vis
&\ International
T e Commercial
7 Arbitration Moot

Hong Keng
Registration Fee 1,120 USD
Flights to Hong Kong = USh
Doubie room in a hotel
per person (7 nights) 400 USD
Public transportation
per person (7 days) 35 USD
Sunset boat trip and
Seafood Dinner 48 USD
MAA Farewell Party 25 UsD
MAA Antigue Open-Deck
Party Tram Tour 13 UsSD
1 beer at Ruia Buia 8 usD
Dinner at Temple Street
Night Market (incl. soft drink) g8 usDh
1 Big Mac 2UsD

8. “New Media” and the Vis Moot

7.2 The Possible Funding Scurces

Most students receive at least some financial support from their
universities. Many, however, need to rely on sponsors. The good
news is that a number of law firms sponsor Vis Moot teams. And
rightfully so! It was already stated that the Vis Moot is an excellent
preparation for professional life and that students acquire many
skilis that employers are looking for. Therefore, many international
law firms are very keen to recruit their future lawyers from the pool
of Vis Moot pariicipants.

In order to win a law firm as a sponsor, your application should
have a professional appearance. Add CVs of all team members.
Dedicate one or two pages to an explanation and a short Instory of
the Vis Moot. Explain why a law firm benefits from sponsorship.
You should be able to, after making use of this very book (see above
at 1.1.-5. for the features of the Vis Moot and on the reasons for

applying).

2. “New Media” and the Vis Moot

When the first Vis Moot took place in 1993, personal computers
and the internet were still in their infancy. In those “good old days”,
the memoranda were sent through the post and Professor Bergsten
stored them at home in a separate room. In 1995, one Mr. Bill Gates
framed the famous sentence: “The internet is just a hypel” — s
reassuring to learn that even the pioneers of our time are sometimes
{horribly} wrong.

Of course, you can say that “ewerything was better in the old
days”. However, you certainly cannot deny that maay things have
changed since then. Today, we all have computers, laptops, tablets
and smartphones in our pockets, ready to access the internet wher-
ever we go. We communicate via E-mail, Facebook or Twitter (the
so-called “new media’ "). This has become a namural part of our day-
to-day life. How can these new media be used for the purposes of
the Vis Moot? Here are some thoughts for you:

8.1 Use New Media for Researchi

You can use new media for research. In the first years of the Vis
Moot, teams were usually limited to research arbitration and CISG
books available at their university or would need to travel to other
universities. Today, the internet has made research work much
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easier. There are several online databases that will help you when
writing your memoranda. In the free CISG-online database, for
example, you can find (nearly) all court decisions from around the
world dealing with the CISG. Additionally, Pace University offers 2
free online database including both case law and scholarly materials
regarding the CISG:
o htip://www.cisg-online.ch/index.cfm?pagelD=28
» hrepy/fwww.iicllaw.pace.edu/cisg/cisg

In addition, there are several fee-based databases that some uni-
versities have access to:
o hup://www.kluwerarbitration.com/
o http://www lexisnexis.com/
e hup://www.westlaw.com/

8.2 Use New Media for Promotion!

You can use new media for promotion. Depending on where your
team is located, travelling to Vienna or Hong Kong and participating
in Pre-Moot events can be expensive. Most teams receive at least
some financial support from their universities. Many, however, need
to rely on sponsors. The good news is that a number of law firms
sponsor Vis Moot teams. And rightfully so! As noted above, the Vis
Moot is an excellent preparation for professional life, and participat-
ing students acquire many skills that employers are looking for.
Many international law firms, therefore, are keen to recruit their
future lawyers from the pool of Vis Moot participants.

The new media can offer you great ways to promote your team
when applying for sponsorships. Why not set up your own home-
page or create a Facebook page? This is an easy way to present your
team and regularly blog about the different stages of the moot. If
you can refer potential spoasors 1o your own web presence, you will
give your application a modern and more professional touch. Plus,
sponsors will probably show more interest in supporting your team
if, in return, you can place their firm’s logo at a prominent position
on your homepage. The ancient Romans already knew that “one
band washes the other”)

Similarly, new media can be a great tool if you plan to host (and —
again — find sponsors for) a Pre-Moot event at your university. In
fact, most of the Pre-Moots held in recent years had their own web
presence where interested participants could find the general pro-
gram of the event, the number of teams participating, the registration
procedure and fees. Some organizers also posted pictures and videos
to promote their events. This is a perfect opportunity for interested
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geams to catch a first impression of different Pre-Moorts and o find
their way “through the jungle” (see below at V.8.6).

2.3 Use New Media for Getting Together!

You can use new media for getting together with other teams
during ali phases of the moot. It’s easy for you to get in touch with a
tearn that has its own homepage or Facebook-page.

For example, when you’re preparing for the oral arguments and
you want to arrange a practice round with a team located near your
university, this team might only be a few mouse-clicks away! And
for the more adventurous Mooties: in times of Skype, you can also
organize video-conferences and hold practice rounds with teams
from distant countries or continents.

Furthermore, the new media can be useful for getting together
during your days in Vienna or Hong Kong. In Vienna, even though
it will always be possible to meet other Mooties in the legendary
“Dachgeschoss” during the day and the “Schwarzberg”-club at nighs,
Facebook-messenger or Whaisapp can help you make more specific
plans to meet up. Free Wi-Fi is regularly available in most of the
universities’ and law firms’ rooms both in Vienna and Hong Kong,
50 you don’t need to fear expensive roaming charges. .

Finally, social media makes it very easy to stay in touch with the
friends you made once your days in Vienna and Hong Kong have
passed. Use that opporranity! Apart from networking reasons, hav-
ing friends around the globe can be a really great thing when
ravelling.

8.4 Use New Media for your Supporters at Home!

Finally, you can use new media for your supporters at home.
Supporters at home? That's right! Many universities have a large
number of moot alumni that support the current team, be it in the
preparation of memoranda or in improving the team’s pleadings.
Although some supporters are physically present in Vienna or Hong
Kong to cheer for their team, those who couldr’t make it have a hard
time at home, full of excitement for their teammates and desperate to
know if they are doing well. Have a heart for these invisible
supporters! With a little help from new media you can keep them
connected.

One option is creating a blog for your team’s time in Vienna or
Hong Kong. Each day, one of your tcam members can update
supporters with a short blog post, describing (for example) how the
pleading went, what other experiences the team had and so on. You

51




I How to Start

can make it even more authentic if you also post picrures. A daily
biog is a nice thing for your supporters at home - but it can also be a
great souvenir for you, just like a diary, that will always remind you
of your unique time in Vienna or Hong Kong.

Another option is setting up a “live ticker”. For example, you can
use Twitter or (if you dont want the shared information to be
shown publicly) a closed Facebook group to which you invite only
team members and supporters. For example, one of your teammates
can post abour the final seconds before a pleading begins or, directly
afterwards, about how your team did. “Before and after” pictures
can be a nice thing — and, again, a great memory! Furthermore, you
can use the live ticker not only for the pleadings, but also for other
crucial events like the announcement of the finalists. As noted above,
free Wi-Fi is available in most of the universities’ and law firms’
rooms in Vienna and Hong Kong.

8.5 A Note of Caution

Once upon a time there was a world without the internet and
without social media. The Vis Moot already existed in those long-
ago days; and Vis Moot teams had fun and success (in that order of
priority). You can have fun and succeed in the Vis Moot with the
internet, without the internet, and with a little bit of interner.
Choose wiseiy.

The internet makes information accessible to everybody, creating
equality among participants. That is good. But equal access to
information also tends to create uniformity, because everybody has
the same information and it is easy to literally copy-paste arguments
from well-known authors or even from competing teams. This
tendency is not good. It kills creativity. Don’t limit yourself to
understanding and repeating the thoughts of somebody else. Think
for yourseif.

The use of electronic media may also reduce your chances to
succeed in the Vis Moot if that is what matzers for you. Consider
the following: if everybody raises the same arguments, found in
some database or tweeted to team members by a friend listening 1o
another team’s compelling oral pleading, how can the arbitrators
distinguish your team from others? “Be daring, be different, be first”,
an advocacy principle explained elsewhere in this book, is always
worth bearing in mind.

In the long run, you want to go for the real thing, thar is,
becoming zn arbitration lawyer. In the real world, there are not
300 teams dealing with the same case av the same time, creating
immense opportunities for (to use a euphemism) “knowledge shar-
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ing”. There are just you ‘and your “learned ﬁfliend”, as the E{lglish
often put it — your opposing counsel. Here, being a copycat W:lﬂ not
help you prevail for your client; you must be yourself. Especially if
vou have a bad case, you sometimes must find new and innovative
arguments, those which noi?ody has thought of before, Use the Vis
Moot to train for this situazion and find out whether or not you are
o at il

bo%?lere is no way that you won't use the internet, darabases and
social media when participating in the Vis Moot. And we don’t need
a crysial ball to see that the influence of th,e internet will be even
bigger five or ten years from now. Bur don’t allow the Internet or
social media to take decisions you should make yourself. It's your
choice alone. Choose wisely.

9. Start Visa Application on Time

Many stadents need a visa for Vienna or Hong Kong. Check
whether your passport is valid for another six months after the
Moot and start your visa application on time. The organizers of the
Vis Moot will assist you and information concerning the visa appli-
cation will be sent to all teams at the beginning of December. The
Austrian Europe Integration Foreign Affairs Federal Ministry pro-
vides visa information in English. Check their website: https://
www.bmeia.gv.at/en/travel-stay/entry-and-residence-in-austria/en-
try-and-visa/. If you are travelling to Hong Kong, check the website
of the Chinese embassy in the United Kingdom: h{tpi//'WWW.Chl—
nese-embassy.org.uk/eng/visa. Check the Vis Moot website and the
frequently asked questions for further guidance.

Following these guidelines all at once will be a lirtle too much. We
therefore recommend you to already manage some issues once you
have selected your team, so that you can fully focus on the memo-
randa once the problem is out (the funding for the registration fee
should not quicken your pulse as the due date for the memorandum
for claimant gets closer). This is our suggesuon:
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V. How to Write Effective Memoranda

1. The Moot’s “Written” Phase

You have formed a formidable team. You have invested in team
building. You have the best coach possible. You have already studied
the basics of the key legal areas relevant in the Moot, namely
international arbitration law and the CISG. You are ready. Then,
regularly on the first Friday in October, your team receives this
year's Moot case,! typically consisting of the Request for Arbitra-
tion, the Answer to the Request for Arbitration and correspondence
between the parties and the arbiiral institution concerning the first
procedural steps such as the appointment of arbitrators. The Moot
has ultimately started. And it starts, as in every real arbitration, with
the “writien phase,” 7. e., submissions by both parties.

1.1 Course of the “Written” Phase

The course of the Moot, including the “written” phase, has already
been described above, but 2 brief recapitulation does no harm. Your
team receives the Moot case on the first Friday in Ocrtober. Then,
you have about two months to draft your firse submission, namely
the one where you represent claimant. Another six weels later, the
memorandum for respondent is due. The memoranda must be sub-
mitted through the Moot website in PDF as a single computer file so
that the memoranda can be printed complete with cover page?

1.2 The Basic Structure of Your Memorandum

“How should we structure our submission?” is among the first
questions asked by Mooties. Well, there are few formal, mandatory
requirements under the Moot Rules but over time, a certain “prac-
tice” has been developed which is nowadays widely followed. Our

! The Moot Problem is the same for the Vis Moot (East) and the Mooz that
takes piace in Vienna.

2 Care should be taken that the PIDF file does not exceed one megabyre.
Memoranda that exceed one megabyte will be returned with a request that
they be reconverted to a smaller file (see paras. 53 et seq. Vis Moot Rules for
further details).
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recommendation is: do not only study the Vis Moot Rules but match
them with last year’s winning memoranda, which you will find on
the Vis Moot’s website.> This way, you will acquaint yourself with
both the hard and soft rules as to how you should strucrure your
submissions. If you scroll through the memoranda of last year’s
winmng teams, you will probably notice the following:
> Start with a professionally-looking cover page: The cover page
usually contains the name of the university, the university’s
emblem, the names of the team members, the names of the parties
to the arbitration and the brief's title, 7 e, memorandum for
claimant or memorandum for respondent. Here is an example:

TWENTY SECOND ANNUAL
WiLLEN C. VIS INVERNATIONAL COMMERCIAL ARBITRATION MOoT

Vienna, Austria 27 March ~ 2 Apal 2015

MEMORAMDUM FOR CLAIMANT

¢ Lhnfrersir of Erion

UnIVERSITY OF ERION
On behalt af Againat

Mediterzageo Elite Conferences Services, Lid Equatoriana Contrel Systems, Inc

45 Conferenca Place 286 Second Avenue

Capital City, Medilerraneo Qcranside, Equatoriana

CLAILIANT RESPONDENT

TEAM MEMBER 1 TeasMeEMBERZ TEAMMEMBER 3 Teast MEsbEn 4

* hutps://vismoot.pace.edu/site/24th-vis-moot/programme.

58

¥

Y

1. The Moot’s “Written” Phase

> Page 2 is a meaningful table of contents: On the second page, you

should insert a table of contents. Even though the Vis Moot
Rules do not require a table of contents, a table of contents is an
(informal) must, This has several compelling reasons. First, every
seasoned arbitrator evaluating your memoranda is used to finding
a table of contents as the introductory part of any brief in real
world arbitrations. If you disregard that custom, you are per-
ceived as unprofessional. Second, your arbitrator = evaluator
wants to understand the basic structure of your memorandum
before getting into derails. Third, if your arbitrator later decides
to re-read certain parts of your memorandum, e. g, for compar-
ing it with other memoranda, you will want him/her to find the
relevant part on the spot. Finally, and perhaps most importantly,
a professionally written table of contents provides the crucial first
impression, that your memorardum is well-structured, organized
and not leaving out any key argument. Actually, the table of
contents and the corresponding titles in your memoranda are so
imporiant, that we have devoted a separate chapter on this issue
which you will find below. For the time being, and as a first step,
review the table of contents of last year’s winning memorandum
to get an idea of how a good table of contents should look like.

Continue with a concise and accurate statement of facts: Your
arbitrator will expect to read a statement of facts next because
that is what he or she encounters in real arbizrations. Don’t
confuse the arbitrator by choosing a different structure that you
might find preferable — but not your arbitrator. And in accor-
dance with the old Roman Law doctrine “Da mibi facta, dabo
tibi ins,™* that established practice makes eminent sense because
the arbitrator will always need to know on which facts he or she
is expected to apply the Jaw. Consequently, in real arbitrations,
the statement of facts section of your memorandum easily covers
70 % of the entire brief and it is written with a certain “rwist,”
i.e.,, presented in a subjective manner emphasizing the facts in
support of your client’s position, and downplaying (or even
omitting) facts that might be seen as harmful to your client’s case.
Be aware that the Moot is different in this respect: When your
arbitrator = evaluator of your brief starts reading, he or she will
already have read the analysis of the Vis Moot Problem and thus
knows the facts. In addition, your arbitrator might have read and
evaluated other memoranda, including the presentation of facts
provided therein. Hence, your arbitrator is not that interested
into this part of your brief and might even skip it. The conse-

+Translated: ‘Give me the facts, and I give you the law (on those facts).”
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quence is clear: keep the statement of facts short, as short as
possible, in order to gain more space for your substantive argu-
ments. It is here where the art of writing in a concise manner,
discussed in more detail below, unfolds its true relevance. Resist
the temptation to present the facts with a “cwist” in support of
your party’s position. In the Vis Moot, we have seen many
memoranda that were marked down by an arbitrator who found
the stazement of facts 1o be too one-sided. Thus, keep the factual
part of your memorandum concise and objective.

Summary of Argument: Although you cannot find it in the Vis
Moot Rules, you are expected to include a short summary or
introduction in your brief. This is usually about one page long
and contains a concise summary of your position.

Arguments as key part of your submission: All the abovemen-
tioned components of your memorandum are just a prelude to
what ultimarely matters — you arguing the merits of the case, be
that in terms of procedural questions related to arbitral law or to
substantive questions related to the CISG. In the Moot, you
receive some guidance with regard to the order you should
present those issues. To this end, Procedural Order No. 1 deter-
mines four or five issues to be discussed in your memorandum.
Do not try to be creative by changing this pre-determined high-
level siructure of arguments. Otherwise, your arbitrator will be
confused and it is somewhat unlikely that he or she will consider
your structure preferable to the suggestion of the Moot Court
Organizers.

Conclude with « request for relief and your signatures: Since the
Moot aims at coming as close to reality as possible, you must
conclude your memorandum with a formal request for relief and
your signatures, It is true that in many civil faw jurisdictions and
corresponding state court proceedings, the request for relief
precedes any other statement and thus forms part of the begin-
ning of a submission. However, in international arbitration, the
common law practice prevails, 7. e., a request for relief at the end
of the memorandum, and you would be ill-advised to challenge
that practice. Finally, conclude your memorandum with your
(legible, if at all possible) signatures confirming that you accept
full responsibility for your submission, as counsel to the parties
in real arbitral proceedings do.

> Add the table of authorities and the table of abbreviations: Many
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teams put the table of authorities and the table of zabbreviations at
the beginning of the memorandum right after the table of con-
tents. However, this common practice is neicher required under
the Vis Moot Rules nor recommended. Put yourself into the

1. The Moot’s “Written” Phase

shoes of your arbitrator: how interested are you in the books and
articles that the team has used in preparing the memorandum?
And are you truly eager to read the abbreviations used in the
memorandum before you encounter those abbreviations in the
text itself — and disregard the fact that you already know two-
thirds of those short forms without any need for further explana-
tions? Asking those questions already provides the answer. It
compels puttng those pages at the very end of your memoran-
dum even if this is not mirrored by the award-winning memor-
anda to date. If enough teams read this book and follow our
advice, Moot practice will undergo a swift change and will bring
the Moot memorandum in this regard closer to a real legal brief.

—— BTRUCTURE-OF-MEMORANDUM— |
Coverpage :
~Fable of-contenty
- Statement of facty

——Table of aumthorities
mTabL@_othutm,&ade/‘s;w_
:fj;m“'“ATa;H;@-ofcowt‘d;eo{mEoW“mW
| | Tableof abbreviations
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1.3 Formalities and Tips for Brushing Up
Your Memorandum

The Moot will (probably) be the largest enjoyable event you will
encounter during your studies, but it is still a competition. Competi-
tions need rules to permit a fair evaluation of all competitors. The
Moot and its written phase form no exception. Hence, you must
make yourself familiar with those rules, printed also in the back of
this book, and you then must adhere to those rules meticulously.
Bending and stretching those rules are not only unfair to your fellow
participants from other universities, if discovered, it wili eliminate
your chances to do well in the written phase. Here are some key
rules to remember:
= The length of the memoranda: According to the Vis Moot Rules,
the memoranda must not exceed 35 pages.” These include any
statemen: of facts, argument or discussion and any conclusion.
Usualty, the statement of facts and the summary of argument will
account for two pages. This leaves 33 pages for the actual argu-
ments, the request for relief and your signatures. Note that the
cover page, the table of authorities, and the table of abbreviations
do not count against this page limit.

Formatting requirements: Yes, you will almost certainly find
yourself in the dilemma that you have more to say about the
Moot Problem than what fits into the meager 35 page limit. What
are you going to do to solve the problem? Shorten and sireamline
your arguments! Drop the less compelling ones! You have no
alternative to this approach because the Moot Rules put forward
stringent formatting requirements: the statement of facts and the
actual arguments must not exceed 35 pages; paragraphs must be
numbered; type style shall be no smaller than 12 points; line
spacing should be 1.5; and all margins must be at least one inch or
25 cm.®
> Footnotes and citations: Wo footnotes are permitted, and citations
and references must rather be in the text of the memorandum.”
Hence, you are deprived of the “chance” to shorten your text by
“outsourcing” less important arguments to footnotes using space-
saving fine print.

3 Para. 50 Vis Moot Rules.

5 Cf. paras. 45 and 50 Vis Moot Rules.

7 For details, see para. 47 Vis Moot Rules. Footnotes were once admitted.
The studenss, however, tended to compose academic writings instead of
lawyer's briefs.
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> QOther rules: Paragraphs must be numbered and references to

statemenss in the own memorandum or the opponent’s memor-
andum must be to the paragraph number.® Pursuant to the Vis
Moot Rules, the table of authorities should be in a form thar is
intelligible to all the readers of your memorandum,” i e., arbitra-
tors and other students. Since they are from many countries
around the world, particular care has to be given to the respective
style of citation. Try to use a citation that enables your readers to
find the authority that you are quoting. A further important rule
concerning the table of authorities is the following: the teams
must refer to each paragraph in the memorandum where the case
or doctrinal authority is cited.!?

Those formal requirements leave you with littie leeway as to the

formaiting of your submission and, consequently, the outer

appearance of your memorandum. However, there are stll 2 few
things you can do to improve the first visual impression created
by your memorandum. Consider the following:

o The Moot Rules are silent on the font style you use. True,
Times New Roman and Arial are by far the most common
fonts, and you surely make no mistake using them. But you
may find one which is easier to read, looks better or at least
distinguishes your memorandum from all the rest.

o The Moot Rules require you to insert paragraph numbers, but
it is your choice whether you put those numbers in front of
each paragraph or insert margin numbers on the right hand
side of each paragraph. The latter requires some efforts as to
formatting but it certainly looks betrer.

» You may well consider not making full use of the writing space
permitted under the Moot Rules. “But that means raising fewer
arguments or not exploring those arguments in depth,” which
you may counter. That is true, but rest assured that the
arbitrators = evaluators of your memorandum neither give
bonus points for exhausting the permitted page limit nor do
they add up words or arguments for transiating the total
number into the score your memorandum deserves. Instead,
an arbitrator mighs be more impressed by how easy-to-read
your memorandum is — be that due to generous margins or due
to citations not pressed into brackets but set forth in a separate,
indented paragraph.

¢ Pare. 45 Vis Moot Rules.
? Pare. 48 Vis Moot Rules.
10 Para. 46 Vis Moot Rules.
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You will have probably figured out by now that the rationale of
the preceding recommendations is to invest time and effort in
improving the outer appearance of your memorandum. Few arbitra~
vors will love your arguments i your submission looks shady. If you
are lucky, your subrmssmn will be reviewed by an arbitrator who is

easily impressed by the submission’s “visuals.” Don’t miss that
chance.

1.4 Special Rules for the Memorandum for Respondent

What happens after the memorandum for claimant is submitted?
Approximately one week after the due date for the memorandum for
claimant, your team receives the memorandum for claimant from
another university. If you are from a civil law country, you will
probably receive a memorandum from a common law country and
vice versa.

The most important rule for the memorandum for respondent is:
be responsivel As the Vis Moot Rules state: “When judging the
memorandum for respondent, account will be taken whether it is
responsive to the arguments raised by the caimant.”!! You should be
aware that the four arbitrators who read your memorandum for
respondent are the ones who have already read the memorandum for
claimant to which you are responding. While being responsive is the
most important rule, your memorandum must at the same tume be
coherent in itself and must not be 2 list of disconnected answers to
the allegations made by claimant.

In a real arbitration, you are lucky if you receive a weak memor-
andum for claimant because it will be easy to respond to and
convince the tribunal of your position. In the Vis Moot, however,
you are lucky if you receive a swrong memorandum for claimant
because it is easier to write a strong memorandum for respondent if
claimant has raised the relevant arguments. What do you do if the
memorandum for claimant that you received does not raise an
important argument? It would be a mistake not to address it. The
arbitrators might otherwise mark your memorandum down for lack
of substance. The Vis Moot Rules explicitly deal with this problem: a
team shall respond to those arguments that should have been made
by a claimant' - at least in the team’s opinion. If a response to such
possible argument is made, the team should identify it in an appro-
priate manner. We recommend the following:

11 Para. 61 Vis Moot Rules
2 Para. 42 Vis Moot Rules
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“Clatmant might argue in the oral hearing that ... Such
argument, however, would be without merit.”

1.5 The Grading of Your Submission

Vis Moot memoranda are assessed in two rounds. In the first
round, each arbitrator receives four memoranda. The Vis Moot
organizers ask the arbitrators to do two things: first, read and
commenst on the memoranda and second, rank the four memoranda.
The first task is mainly for educational purposes. Arbitrators are
expressly encouraged to give feedback so that the students who
drafied the brief can improve their legal writing. The comments,
however, also serve as a justification for the ranking. If an arbitrator
ranks a team’s memorandum poorly, he/she should give a short
explanation. Fach memorandum will be read and judged by four
arbitrators.
One-fourth of the memoranda that have - on average — the best
ranking, make it to the second round of evaluation. Altho*mh there
are no staustics, we would say that your memorandum needs o
achieve at least two first places and two second places in order to be
among the best 25 %.
In the second round, a separate jury determines the winners of the
awards for best memorandum in each category. The best memoranda
will receive the Pieter Sanders and Werner Melis Awards 1n Vieana
or the David Hunter and Fali Nariman Awards in Hong Kong. The
winners are announced on the last day of the oral phase of the Moot
at the Awards Banquet in Vienna and the Gala Awards Banquet in
Hong Kong. By the way, the written phase is scored separately from
the oral phase. Thus, even if your memoranda are not amongst the
best, you may still be the winner of the oral phase.
If the Vis Moot administrators do not change the instruction 1o
the arbitrators, your memorandum will be judged on the basis of five
criteria'?
> The substance of the memorandum {“quality of the analysis”).
The arbitrators will evaluate whether you have presented good
arguments and addressed all relevant issues of the Vis Moot
Problem. Does your memorandum evidence that you have done
thorough research? Did you stick to the facts as stated in the Vis
Moot Problem?

> The effectiveness of the memorandum (“persuasiveness of argu-
ment”). How persuasive are your arguments? How well are they
presented and are they easily comprehensible? If you follow the

3 Para. 61 Vis Moot Rules.
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rules on persuasive legal writing as described in this chapter, you
will have a fair chance to get high marks for the effectiveness of
your memorandum.

> Use of authorities (“thoroughness of research”). The arbitrators
will evaluate your use of authorities. Is the number of authorities
that you use reasonable? Is the citation intelligible even for
foreign students and arbitrators?

> Presentation (“adherence to the elements of style”). Your memor-
andum should have a professional appearance and should come as
closely to a brief in a real arbitration as possible. The Vis Moot
organizers remind the arbitrators to ensure compliance with the
formatting rules and the formalities as explained above (at IV.1.3,
1.4),

> Use of language (“clarity of the writing”). Of course, your
memorandum should be free of spelling errors. Arbitrators will
praise clear language and formal English style. The Vis Moot

Rules expressly remind the participants that slang or contractions
(aren’t, didn’t) should not be used.*

2. Reality Check: Submissions in
International Arbitration

A principal objective of the Moot is to come as close to real
arbitration as possible. With regard to the written submission phase,
the Vis Moot accomplishes this goal to a remarkable extent as the
following comparison demonstrates.

2.1 The Course of Written Submissions in
International Arbitrations

Most international arbitrations nowadays, at least the major ones,
start with a relatively short request for arbitration, containing only
mandatory requirements stipulated in the applicable arbitration law
and arbitration rules. Those key requirements are, inter alia:
> the name in full, description, address and other contact details of
each of the parties;
the name in full, address and other contact details of any per-
son(s) representing the claimant in the arbitration;

a description of the nature and circumstances of the dispute

giving rise to the claims and of the basis upon which the claims
are made;

=

e

“ Para. 49 Vis Moot Rules.
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= 2 statement of the relief sought, together with the amounts of any
quantified claims and, to the extent possible, an estimate of the
monetary value of any other claims;

any relevant agreements and, in particular, the arbitration agree-
ment(s);

where claims are made under more than one arbitration agree-
menz, an indication of the arbitration agreement under which
each claim is made;

all relevant particulars and any observations or proposals con-
cerning the number of arbitrators and their choice (see, e g,
Articles 12 and 13 of the ICC Arbitration Rules (2012) (“ICC
Rules™)), and any nomination of an arbitrator required thereby;
and

all relevant particulars and any observations or proposals as to
the place of the arbitration, the applicable rules of law and the
language of the arbitration.

Compare, for example, Article 4 ICC Rules for further guidance.
This short request for arbitration is answered by an equally short
“Answer,” also only containing some basic information about the
dispute to be arbitrated, cf. Article 5 ICC Rules.

Once the arbitral tibunal is established, it will summon a proce-
dural conference, Therein, the tribunal will discuss with the parties
the procedural rules to be applied {(subsequently ordered to be
applicable by a formal procedural order) and a provisional time-
table. In addition, the tribunal might determine, on a preliminary
basis, the issues to be decided {(cf. Articles 23 and 24 ICC Rules).
Such provisional timetable regularly foresees two full rounds of
submissions. The first round of submissions consists of a statement
of claim and, subsequently, a statement of defense. In a standard
case, each party has three months to submit the respective brief. In
many international arbitratons, this first phase is followed by an
intermediary phase that is devoted to document production, and that
phase may last six weeks. The second full round of submissions
consists of the so-called reply (claimant) and the rejoinder (respon-
dent). It is customary that roughly two months are scheduled for
each phase.

The hearing follows two months after receipt of the rejoinder,
lasting one to three days, depending on the scope of evidence taking,
i.e., the testimony of witnesses and experts. Finally, the parties are
granted two months for filing post-hearing briefs in which they are
asked to comment on the evidence and to summarize thelr argu-
ments. A further three months later, the arbitral tribunal will render
its award. While every seasoned arbitrator can raise countless exam-
ples where this schedule was shortened (relatively rare) or grossly

v

i

v
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extended (frequently), we consider this timeline somewhat represen-
tative or — at least — of exemplary value.

Request for Procedural

Statement of Past-iearing
Arbitration Canference Statement of Defense

Rejoinder Ericfs

Statement of Claim

Answer Statement of Reply Hearing

You are hera:
oot Court Situation

In the tmeline above, we have indicated the situation you find
yourself in when receiving the Moot Problem in October. You may
well assume that the procedural hearing has taken place, procedural
rules have been established (Vis Moot Rules) and a procedural
calendar has been fixed. In addition, the issues to be decided have
been determined on a preliminary basis. You find those in Proce-

dural Order No. 1. Hence, the situation you encounter is a very
realistic one.

2.2 The Typical Content and Format of Written Submissions

The typical structure of wristen submissions resembles the struc-
ture proposed above for your memorandum — actually that is the
very reason why we proposed thac structure. However, there is one
major difference: In real life, a convincing brief focuses on the
presentation of the facts and the corresponding evidence. An intense
discussion of legal problems often is not required because the legal
consequences are easy to draw once the facts are established and
proves.

In 2 disputed construction project, for example, responsibility for
project delay might be a major issue but that question is “factually”
decided by 2 proper delay analysis outlining the single reasons for
the delays accompanied by a cause and effect analysis. Few legal
issues may need to be discussed. Similarly, in a post-M&A dispute,
the parties might fight over the correctness of the target company’s
balance sheets. Once the (in)accuracy of the accounting is estab-
lished, the application of the corresponding contractual guarantee
“the past annual statements are correct in all material respects”
creates no problems. If legal problems need to be discussed in depth,
that discussion complements the factual allegations.
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All this is different in the Moot where the facts are usually concise
and legal issues play the key role. However, this does not mean that
working with the facts of the Problem is less important. The purpose
of the memoranda in the Moot is more than “just” discussing legal
problems in an abstract way. Rather, the task is 1o apply the law to
the particular case, as in real life. Thus, your memorandum will be
more convincing if — in your argument — you work as intensely as
possible with the given facts. In the end, the people assessing your
memoranda are mostly arbitration practitioners, and they will be
more impressed the more your memorandum resembles a real brief.

The format of written submissions again comes close to what you
are expected to file in the Moot, except that in our experience in
most civil law countries, rarely are the parties required to abide by a
page limit such as the one in the Moot. Many arbitrators are
reluctant to impose a page limit without the parties’ consent fearing
that such restriction might violate the parties’ right to be heard.

Numbering paragraphs is the rule. Typically, a broad side margin
is employed to (1) allow the arbitrators to take notes on the page,
and (2) to make reading easier for the arbitrators (a page fully
covered by words and lewers is difficult to read). The submission is
always complemented by a table of exhibits and sometimes also by a
timeline (chronological order of events) and a dramatis personae, i. .,
a list of all persons involved in the dispute indicating their relation to
the parties and their role/function in the dispute.

In the Moot, those additional exhibits are for obvious reasons not
needed. Finally, the trend in imternational arbitration is towards
electronic briefs, Not only are submissions exchanged electronically
via e-mail, but some top-notch submissions are also electronically
“linked” to relevane exhibits, 7. e., the arbitrator must only “click” on
the cited reference or the documentary evidence to have immediate
electronic access to the original document.

2.3 The Cultural Divide Revisited: Different Styles of Briefs

There is a ot of talk about “common law style” arbitrations and
“civil law style” arbitrations, and you will also hear such discussions
during your time at the Vis Moot. But be aware that arguably there
is no such divide anymore in arbitration. Yes, there are domestic
arbitrations in which only practitioners of one jurisdiction come
together; in this case, the arbitration will be very much likej proceed-
ings before the national courts. For international arbitration, how-
ever, one often finds a hybrid, including elements of common law
and civil law. As a very broad generalization, one can say that the
phase of an arbitration concerning the taking of evidence has bor-
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rowed quite a few elements from the common law wadition,! even
in arbitrations where no common law practitioners participate, one
will often have elements such as witness statemenzs, cross examina-
tion and disclosure. The written phase drifts more towards the civil
law tradition. Traditionally, in civil law counuries, the focus of the
proceedings lies on writter briefs that fully set out the facts of the
case. Unless those facts are evidenced by wiwesses, it may be that
witnesses do not play 2 role in an oral hearing at all. Also in
international arbitration, briefs tend to become more and more
voluminous, covering all the facts of the case in detail.

3. Ground Rules for Writing Effective Submissions

Most law schools — at least outside the US ~ teach you to think
like a lawyer, but not how to write effectively. You only write
effectively if your reader likes your writing and understands the
thoughts you are putting down on paper. If the reader does not
understand your writing, your arguments remain unpersuasive. If
the reader must invest a lot of effort in understanding your writing,
e.g., by reading every sentence twice, he will perceive your line of
argument as “complicated” and “twisted,” albeit only your wrizing is.
If the reader is bored by your writing, his attention will decrease and
his thoughts will drift away from your arguments. Hence, when you
are writing your memoranda for the Vis Moot, vou should know
and apply basic writing rules. Here is why:

Whenever you start writing, either you already know what you
are going to write or you are developing your ideas while you are
writing. In both cases, you will have no difficulties in understanding
your own text once you read it on paper. But that is not because
your writing is crystal clear. It is because you had already under-
stoed or thought through what you want to express before you have
finished your last seatence. Reading your text only serves as a
prompter, the text reminds you of what you have thought through
and understood. Hence, for you as a writer, understanding comes
first, and putting your “understanding” down on paper second.
Consequently, you always “understand” your own text without

' The IBA Rules on the Taking of Evidence in International Arbitration
are intended to be a cormmon denominator for arbitrations in which parties
and practitioners from both common and civil law traditions come together.

'1f you do not believe that, do the following: Read a rext you have
written a couple of months or a year ago. You once understood that texe well
but because the text’s “prompting” effect has already faded away, you will
suddenly encounter difficulty understanding your own zext.

70

3. Ground Rules for Writing Effective Submissions

any difficulties. For your reader, the sequence of understandin_g is
reverse: When your reader STArTs reading your text, he has nlo idea
what you are going 1o say. Reading comes first, (hopef;;ﬂy) fo lo\}red
by understanding. Why does al.l this pose a problem? Because few
writers realize that understanding their text is not a given. Even
fewer writers know how to write in order to be understood by their
readers. And hardly any writer is prepared to mvest time and efforts
in improving his text and making w more readable. _

The German poet Goethe (1749-1832) once started a letter as
follows:

“T apologize for this long letter. I simply had no time for
writing a short one.”

Goethe knew that writing in a succinct and understandabiel _manc—{
ner requires extra energy. Nobody can put down a complicate
thought on paper and — at the same time — concentrate on Writing
in an understandable way. Doing both at the same time would
require multitasking — and our brain is not wired for multitasking.
Goethe had also realized that writing well is more a question of hard
work and time than a question of talent. So our initial, and perhaps
most important advice 1o you is: Separate the process of putting
your thoughts on paper (first step) from rephrasing your text In
order to make it readable (second step). You should ta_ckle the
second step only sometime after you have finished the first step.
Think of tasking a different team member with reviewing your text's
readability. And do so with a formal 'approach,”z. e, by suricty
applying a predetermined set of “writing rules.” Tllllls cvi’wo:sbteg
approach is by far the most effective way to avoid the describe
“prompting” effect.

3.1 Rule 1: KISS - Use Short Sentences

KISS stands for “Keep it short and simple”. éx similar advice is thf
“One idea per sentence” rule or, more simply, gse.s}'Lort sentences.
Like most writers, you have heard of this rule. Sull it is amazing how
many lawyers simply ignore this rule, even though Its importance
cannot be overstated. What is wrong with sentences that are too
long? The reader has to save all the information contained in the
sentence until ke or she arrives at the end (_)f the sentence. Only then
can the reader put the saved information into context and digest its
meaning. The longer the sentence, the more demanding this exerc.isle
becomes. Look at the following random example from an English
House of Lords judgment:
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“My Lords, I have come to the dear conclusion in the
present case that the legislative intendment in relation ro
sections 555 and 556, and their statutory predecessors in the
1986 Act, was that foreign entertainers and sportsmen who, or
whose controlled companies, recetve payments in connection
with their commercial activities in the United Kingdom shonld
be subject to the section 18(1)(a)(iii) charge to tax and that the
territorial principle cannot be implied so as to limit the effect of
the clear langnage of section 555(2).” Agassi v Robinson [2006]
JRHL 23

Reading 2 sentence like this takes a lot of effort. Readers need to
maintain their concentration and save the sentence’s component
parts in their short term memory, until they get to the last bit of
important information (here: the territorial principle cannot be im-
plied into section 18(1)(a)(iii)). This is fine for one sentence, but will
cost the reader effort if this is the author’s general style of writing.
This is particularly true considering that in practice, you will often
not have a hundred percent of the reader’s attention. Rather, readers
are distracted by incoming calls and e-mails, and by interaction with
coileagues, assistants and the like. If you are lucky, you will have half
of the reader’s attention. Reading a text consisting of sentences such
as the one above is frustrating. Your reader has to re-read the
sentence, and maybe the following sentences if they are phrased
similarly. After a while, your reader starts skimming, and may finally
give up reading. This is the worst that can happen 10 a lawyer. If you
lose your reader, you may lose your case, your client, your business.

Compare the above example to the following text by Lord Den-
ning:

“The plaintiffs, Fielding and Platt Ltd are manufacturers of
machinery. Their business is in Gloucester. In the middle of
1965 they entered into a contract with a Lebanese company
called SCIALE Alumininm of Lebanon. They agreed to make
and sell to the Lebanese company an aluminium extrusion
press for a total sum of \$L 235,000. The plant and equipment
was to be delivered free on board at a British port. The time
for delivery was 10 1/2 months from 19 June 1965, Payment
was to be made by six promissory notes given by the defen-
dant, the managing director of the Lebanese company,
Mr Selim Najjar, personally.” (Fielding and Platt Lid v Naj-
jar, 1969) 2 All E.R. 150.

Lord Denning was famous for his comprehensible writing and his
short sentences. This paragraph has about the same number of words
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as the quote from the House of Lords judgment; but this time, we
have seven sentences instead of one. The effect is the following:
whenever you arrive at a full stop, you can virtually feel the break,
a break that gives you time to breathe. You can easily digest the
information from the sentence you have just read, and move on to
the next short sentence. You thereby get into a certain pace, 2 certain
reading rhythm. As a result, you can read the WOI:k product quickly,
and you have o read iv only once to understand it.

Our recommendation to you 1s as follows: Agree on the maximum
length of a sentence, ¢ g., “two lines” or “20 words.” Once you haxte
finished your text, start counting. Circle each sentence which is
longer than the limit agreed upon. Then shorten the sentence by
deleting any word not necessary for understanding the sentence. Or
simply split the sentence into two sentences. If neither measure leads
to the desired result, rethink your argument. Apparensly it is too
complicated to be understood.

3.2 Rule 2: What Matters Most - Subject + Verb

Research shows that readers lock for an answer to a simple
question: Who does what? Readers find texts easier to understand if
the subject is presented early in the sentence, and if the verb is close
to the subject. “Early” does not mean that the subject has to be the
first word, and “close” does not mean that subject and verb ought to
be adjacent. You de not want to write “Tarzan loves Jane” style, as
your writing would become dull. But avoid sentences like this one:

“As a preliminary remark, it must be noted that unlike
Claimant repeatedly attempted to make the court believe,
Respondent, who bas move than 20 years of experience in the
construction industry and who carried out foundation works in
no less than ten similar projects, at no time failed to afford
adequate protection to the foundation works against tempera-
tures lower than 10 degrees Celsins.”

There are 18 words before the reader arrives at the subject, and
another 28 words before the reader gets to the verb. How can one
repair the sentence? Taking a closer look, the first remarks (“as a
preliminary remark, it must be noted that™) are just clutter and can
be safely deleted. For the remaining bit, we recommend to follow
Rule £ and break down the sentence in two sentences. Automati-
cally, the subject and the verb move closer together:

“Respondent bas more than 20 years of experience in the
construction industry and carvied ot foundation works in ten
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similar projects. At no time did Respondent fail to protect the
foundation works adequately against temperatures lower than
10 degrees Celsins.”

To back that up by some science: Our ultra-short term memory
has a storage capacity of roughly three seconds. Average reading
speed is three to four syllables per second, hence a maximum of
12 syllables in three seconds. Twelve syliables translate into roughly
six words. Consequently, if you insert more than six words between
your subject and the verb, chances are high that your reader will
have forgotten the subject when arriving at the verb. And if the
reader does not remember the subject, he fails to understand the
sentence. Gor it?

You probably anticipate our recommendation for tackling this
problem. Yes, 1ake a formal approach: Once you have finished your
text, assign somebody to count the words berween your subject and
the verb. If the result exceeds six words, highlight that sentence and
rephrase it. That may sound somewhat formalistic, but it works.

3.3 Rule 3: Choose the Right Subject and Apply That
Subject Consistently

Research shows that the readers love stories, they expect stories
and are most interested in learning about the main character. Do not
disappoint your reader, answer that question quickly by presenting
the subject of the sentence quickly. But which subject? Research
demonstrates that we best understand texts in which individual
characters are acting, e. g., “Julius, Karoline and Bjérn.” If we do
not designate a certain person, e. g., by talking about “the children”,
the attention decreases. If the subject gets more abstract, attention
slips away further. Tangible objects, e. g., “the ship,” are still betrer
subjects than abstract nouns such as “the law.” The worst subject
you can choose is an abstract noun in a technical language under-
stood by insiders only, e. g., “consideration” or “arbitrability.” One
can even talk about a pyramid of understandable subjects, which
would look like as follows:
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For illustration, compare the following sentences:

“Tudge Jennings bas ruled that the 14-year old Julius must
not buy tobacco.”

“A Missouri Court bas held that persons under the age of 18
must not by tobacco.”

and
“The law says that minors must not buy tobacco.”

Which sentence do you understand immediately?

When using 2 subject numerous times, avoid the use of substitutes
for the subject. That includes the use of personal pronouns. Why is
that? Whenever you use a substitute term or a personal pronoun,
you require your reader to work. The reader must invest time and
effort because the reader needs to translate the substitute term or the
personal pronoun into the subject itself. This translation exercise is
slowing down your reader and, in the worst case, even annoying him
to a degree that he stops reading.

That may sound rather abstract, so look at the following example:
Imagine, the German Siemens AG is 2 party in your case. Instead of
Siemens, you can now write about “the company,” the “German
multinational,” the “Claimant and Counter-Respondent in this case,”
the “world-market leader in the power-generating sector” or simply
“it.” You, as a writer, may take pride in having an extensive vocabu-
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lary (even in a foreign language such as English) allowing you to
vary your expressions; however, your reader is not thrilled because
he must embark on detective work to find out who “the company”
“the claimant” or “it” refers to. That is not a fun exercise, it does not
please the reader and chances are high that the #npleasant translation
exercise will reflect badly on the overall comprehension of your text

— and ultmately on the grading of your memorandum.

3.4 Rule 4: Choose Wisely Between Active Voice
vs. Passive Voice

Which one is better: “The buanter shot the bear (with a clean shot
in the bead)” or “The bear was shot by a hunter™?

The correct answer is the typical lawyer’s answer: It depends. It is
a common myth that active voice is “better” than passive voice. At
this point, some grammar is useful. Passive voice is used when the
focus is on the recipient of the action, or the patient as it is called in
grammar. In active voice, the focus is on the subject acting, or the so-
called agent. So to give the right answer to the inroductory ques-
tion, it depends on whether the statement is made to an audience of
hunters or animal lovers and why. Hunters would prefer the focus to
be on their colleague, and anima!l lovers on the poor bear. So it is
active voice for hunters, and passive voice for animal lovers.

Similarly, a caring parent finding his daughter in tears when
picking her up in kindergarten does not want to hear the foliowing
sentence: “The ball bit Jenny” The kindergarten teacher’s correct
sentence is “Jenny was bit by the ball” even though it is a passive
voice construction. The parent is not interested in the ball, but in
Jeany.

To put it differently, the reader focuses on the subject and if you
want to evoke the right emotions in the reader, you must choose
your subject wisely. Compared to the “focus on the subject” rule,
the choice of active or passive voice is of secondary importance.
Imagine, you need to inform a client about the outcome of an
arbitral proceeding. If you have been successful, you want the focus
on your fixm: “Baker McKenzie has prevailed with the argument
that...” (reader’s emotion: great faw firm!); in the very rare case of an
unfortunate outcome, you better write “The Arbitral Tribunal was not
convinced by the argument that...” (reader’s emotion: damned Arbitral
Tribunal) instead of conceding “Baker McKenzie did not convince the

Arbitral Tribunal by arguing...” (reader’s emotion: why the heck did
they fail...).
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Here are some further examples of situations where the passive
voige is useful:
> The acting person is not known, or the author does not want to
reveal the agent:

o “Mistakes were made” (typical politician’s talk, and most
likkely the agent and the writer are members of the same party)

o “In yesterday’s riots, five cars were incinerated.” (the wrong-
doers are unknown, using “unknown perpetrators” as the
subject does not add any uscful information)

> The author wanis or needs to sound formal and authorauve:

o “Smoking is strictly probibited” is more formal than “You must

not smoke bere”
= Avoid unwieldy gender neurral language (“her or she”):

o “Your objective should be a work product that your reader can
read quickly, and that he or she only needs to read once to
understand it” can be turned into “Your objective should be a
work product that can be read quickly, and that needs to be
read only once to be understood.”V

The above examples go to show that the active voice is not
generally ‘better’ than the passive voice. However, you should have
sound reason for writing a sentence In the passive voice. It seems to
us that quite a few writers simply use a mix of passive voice and
active voice more or less arbitrarily. Our advice is to use language, in
all respects, consciously. If you have sound reason to write a
sentence in the passive voice, then do so. Otherwise, write in the
active voice. If you do so, you will find that the majority of your
writing will be in the active voice.

3.5 Rule 5: Put the Power into the Verb,
Avoid Nominalizations

Readers analyze texts by looking for actions. Who does what to
whom, and what happens thereafter? In essence, there are two ways
of expressing actions, namely verbs and nominalizations. We can say
“an agreement was reached” or “the parties agreed.” We can make
“an assumption” or we can “assume.” There is no difference in
meaning, but a marked difference in terms of clarity: Research shows
that readers tend to look for verbs rather than nouns when seeking
the action. Texts in which the action is buried in nominalizarions,

17 Another useful way of avoiding the awkward his or her is the plural “...
a work product that your readers can read guickly, and need only read once 10
understand it.”
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rather than presented openly in verbs, are more difficult to under-
stand. Look at the following example:

“The Court’s dismissal of Claimant’s argument that Mr.
Jones did not have sufficient authority to sign the contract
was predicated on Claimant’s failure to substantiate the alle-
gation.”

Various actions are buried in nouns here, but the sentence can
easily be converted into a leaner, more accessible statement:

“The Court dismissed Claimant’s argument that Mr. Jones
was not authorized to sign the agreement because Claimant
bad failed to substantiate the allegation.”

The word “dismissal” becomes “dismissed,” “authority” becomes
“authorized” and “failure” becomes “faited.” As a result, the sentence
is more readable. Some may say that the first version sounds more
authoritative, more lawyer-like. But lawyers are backing the wrong
horse when trying to derive authority from turgid language. Author-
ity should follow from content, not form.

Once again, the best cure for the “nominalization-disease” 15 a
formal approach: After finishing your text, grab a pencil and circle
all nouns that do not refer directly to a person. Then try to trans-
form the noun into a verb. You will be surprised how often you
succeed.

3.6 Rule 6: Delete Adjectives and Adverbs

Georges Clemencean (1841-1929), first a newspaper publisher
before becoming the prime minister of France, is said to have
instructed the journalists working for him:

“Whenever you want to use an adjective, come to my office
in the third floor and ask for my permission.”

That is 2 drastic order but it underlines a rule of good writing:
Strip your sentence of all words not necessary to convey the idea
you intend to convey. Many of those unnecessary words will be
adjectives or adverbs, Have a look at the following examples:

“Claimant raised the wery-interesting argument that ....”
“Claimant runs a extremely-profitable—nd successful busi-

ness.”
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“Respondent protested vehemently awmd-foreeflly.”
“The wvictim screamed lowudly.”

“The buge elepbant.”

The writer who uses many adjectives and adverbs has not searched
hard enough for the proper noun or verb indicating precisely what
the writer wants to express. Compare the following examples:

“state precisely” = “accentuate”

“say loudly” = “scream”

“huge, extinct animal” = “dinosaur”
“evidently correct argument” = “no-brainer”
“valid, binding agreement” = “contract”

Hence, double-check whether you imprave your text by adding
an adjective or adverb. The easiest way to do so is again the formal
approach: After finishing your text, go through it aqd circle all
adjectives and adverbs. Then, as a second step, explain how the
adjective or adverb improves your text. If you can’t find an explana-
tion within three seconds, delete the adjective or adverb.

3.7 Rule 7: Do Not Overuse Legalese and Lawyerisms

Mooties often commit the mistake of trying to give more “legal”
weight to a submission by using lawyerisms. By lawyerisms, we
mean the jargon that laymen typically associate with lawyers, and
usually not in 2 good way. For the beginner, it often seems as if
words such as aforesaid, hereinafter and henceforth add credibiliry to
the writing and indicate professionalism. Those words do have a
certain sense of precision, but this is usually a false sense.

Here are examples of legal jargon, and the better alternauves:

Adequate number of | sufficient Is able to can

At the present time now Notwithstanding the | Even
fact that though

At the time when when On the ground that | because

On a daily basis daily Prior to before

Due to the fact that because During such time as while

Excessive number of | Too many | At this point in time | Now/
presently
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For the reason that because During the course of | during
In the event that if Henceforth From now
on
In the near future soon Upon the expiration | At the end
Subsequent to after It is important to Don’t use
note it!

The strategy to power up your submission by using lawyerisms
usually fails, and has the same effect as “pimping” an underpowered car.
Experienced arbitrators such as the ones marking your submis-
sions in the Moot will not fall for such strategy. If the content is not
convincing, lawyerisms will not blind the arbitrators to this fact.
And if the conten: is convincing, it shines for itself, without legalese.

3.8 Rule 8: Use Headings Effectively

What your reader sees first is the heading of the paragraph to
follow: A gocd heading identifies a point, not a topic. Look at the
following two headings:

Limitation of Liability

The limitation of liability clause in No. 10.4 of the Agreement is
invalid

The first heading just identifies a topic. It informs the reader that
the next section will deal with the subject matter of “limitation of
liability.” It is still better than no heading, but a good heading
identities your point, i e, “The lmitation of liabilicy is invalid.”
The advantage of a heading identifying the point is that it gives
your reader an early indication about the outcome of your analysis.
The reader is therefore not forced to anticipate the result of your
arguments and can fully focus on your line of thought. Moreover, if
your reader reads the memorial for a second time, your heading
serves as an effective prompter, reminding the reader of what he has
read and hopefully understood during his first reading.

Do also avoid amateurish introductory lines for each paragraph,
again only identfying (or even worse, repeating) the topic. Look at
the following (bad) example:
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“Limitation of Liability
In the next section, Respondent will analyze whether the

Limitation of Liability dause contained in Clanse 104 is
applicable. Clause 10.4 is invalid for the following reasons...”

Not only is this style of writing repetitive, and therefore boring.
You are also wasting precious space. Compare this to the following
introduction:

“The Limitation of Liability provided in Clanse 104 is
invalid,

The limitation of liability clause in 10.4 is invalid for the
following reasons...”

A good way to check your headings is the following: Look at the
table of contents. By simply reading the headings, the reader should
have a good idez of your arguments and their direction, even with-
out reading the text itself.

3.9 Rule 9: Avoid Spelling Errors

Tf, in the reader’s impression, your brief does not lock profes-
sional (i e, in line with the perceived standard), the reader will
intuitively conclude that the contents are also not professional. If
the brief looks good from the outside, the reader will anticipate that
the conteat is “good”.

Deficient formatting and spelling is among the first things an
arbizrator who reads the memorandum notes. It is — of course — &
banality that spelling errors must be avoided. However, our experi-
ence shows that some Moot teams still do not pay sufficient atten-
tion to this banality, perhaps because they focus on content rather
than form. Spelling errors create the impression that the writer has
not invested 2 lot of care into the brief and if that is true, the
impression is that the writer may not have invested a lot of care in
presenting the facts and/or legal arguments adequately.

2.10 Rule 10: Always Start by Indicating the [ssue

This rule is of paramount importance. You may therefore woader
why this rule is enumerated in this section. One reason is that you
intuitively attach more importance to Rule No. 10 than to Rule
No.5 or 6 — you find the underlying logic if you study the
recommendations for advanced writers below. The other reason 1s
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that the most suitable time for phrasing the “Issue” is after you have
completed your content. It is now that you are in the best position
to identify and summarize the issue you have been writing about.

Bur back to the content of Rule No. 10:

It is essential to start each section of your work product by
indicating the issue or your conclusion. In other words, you must
avoid work product that provokes the question: “What is your
point?” In a legal submission, you will generally pursue a number
of “points” in a structured manner. Below you will find a random
example.

Point 1: Claimant’s claim must be dismissed.

Point 1.1: Claimant is wrong on the merits.

Point 1.1.1: Claimant is incorrect on the facts, because. ..
Point 1.1.2: Clatmant is incorrect on the law, because. .,
Point 1.1.2.1: Argument No. 1 is incorrect, because. ..
Point 1.1.2.2: Argument No. 2 is incorrect, because. ..

The structure of your conclusions will generally resemble your
table of contents. And for each of these sections, you must remem-
ber 1o state your conclusion clearly and comprehensibly.

In order to take this rule in review newspaper articles, academic
papers, e- -mails or anything else. Look out for the issue, the conclu-
sion, the message, or whatever you may want to call it. Once you
have identified the author’s main message or conclusion, circle it. In
a good work produc, it should not take you too long to identify the
main message; in a bad work product, after a while you will ask the
very question, “what Is your point”? You will further notice thatin a
good (i e, comprehensible and well structured) work product, the
conclusion appears towards the beginning of the work product.
Generally speaking, one can distinguish conclusion first from concle-
ston last structures. In a conclusion first structure, the author pre-
sents his conclusion first (“Respondent’s argument Is incorrect”)
followed by the supporting argument (“because first... second...
third”). In a conclusion lnst structure, the author starts off with his or
her arguments (“First... second... third”) and then presents his or her
conclusion {“Therefore, Respondent’s argument that... is incorrect”).
For many junior academic writers, writing conclusion last comes natu-
rally, simply because it is deductive and resembles the way we think. But
for most forms of professional writing, including legal submissions,
conclusion first is the required style of writing. Otherwise, your reader is
distracted by attempts to anticipate your conclusion, or the direction of
your writing. Always remember that your reader’s attention is a scarce
resource that you should handle with care. If you present your conctu-
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sion first, your reader can fully concentrate on your reasoning, and on
determining whether your reasons support your conclusion.
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4, Recommendations for Advanced Writing
(Or: Rules For Winning)

As far as your writing style is concerned, you will submit an
excellent memorandum if you adhere to the ten basic writing rules
stated above. However, for a truly outstanding memorandum, you
need to do more. Here are some recommendations:
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4.1 Recommendation 1: Persuasion Triggers — The Hidden
Power of the Word “Because”

We have said that you should avoid Jegalese and lawyerisms, and
rather go for plain language. For example, quite a few lawyers seem
to be afraid of using the plain and simple word “because.” Instead,
they will use turgid phrases such as “for the reason that” or “due 1o
the fact that.” Not caly is such wording less elegant, in our view, it
also deprives you of the opportunity to benefit from what is called
persuasion trigger such as the word “because.” So what is a persua-
sion trigger?

There are two modes of persuasion. Conscious or mindful persua-
sion on the one hand, and subconscious or thoughtless persuasion
on the other. In the mode of conscious or mindful persuasion, the
addressee decides based on reason, e. g., by listening to and evaluat-
ing the pros and cons of a certain issue. In the mode of thoughtless
persuasion, your addressee is persuaded on a superficial level, e. g,
by things like outward appearance, simple clues and persuasion
triggers. Think of yourself doing grocery shopping. You have to
stock up on cereals, and you see 2 brand that you rather like with a
huge red sign next to It saylng:

“Taday only $2.991”

This is a simple sales pitch. In the mode of mindful persuasion,
you would now visit several grocery stores in order to compare
prices for the brand to find out whether $2.99 really is a good deal
(or today, you would pull out your iPhone and search for the price
online). But chances are you will simply buy the product. This is
because for relatively unimportant decisions such as buying cereal,
you are in the mode of mindless persuasion, making decisions based
on persuasion triggers such as a flashy advertisement. The deal 1s
most likely not that bad, and even if it is, it won’t ruin you. (On the
other hand, you would not buy a car simply because of a sales piwch
saying, “Today only $29,999.00!") So if your addressee is in the
mode of mindless persuasion, use persuasion triggers.

We expect one counterargument here: If the use of persuasion
triggers only works in the mode of mindless persuasion, than it has
no place in arbitration, because surely, arbitrators will always decide
based on a thorough evaluation of arguments, 7. e, they are invari-
ably in the mode of thoughtful persvasion. Here, we must disap-
point you. Also in real life arbitration, you will come across decision
mekers who are prone to be persuaded mindlessly. Research has
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shown that the mode of mindless persuasion is also active when your
addressee does not have sufficient tme or motivation to listen and
decide thoroughly. And occasionally, arbitrators will fall into this
category, and so may your arbitrators in the Moot.

Coming back to where we started: Why is the word “because” a
persuasion trigger? In his book “Influence — The Psychology of
Persuasion,” the psychologist Robert Cialdini describes the follow-
ing experiment by sociologist Ellen Langer.' In the experiment, a
test person in a university is queuing in front of a copy machine
where there is a long line. In the first scenario, the test person asked:
“Excuse me, I have five pages. May I use the Xerox machine because
I'm in a rush?” The success rate of this request was very high (94 %)
because the test person provided a good reason - lack of tume. In the
second scenario, the test person asked: “Excuse me, I have five pages.
May I use the Xerox machine?” The success rate this time was only
60 %. It appears that the difference in success rates occurred because
scenario 1 provided a convincing argument ~ lack of ume. But then,
scenario 3 was tested. This time, the test person asked: “Excuse me, I
have five pages. May I use the copy machine becanse I have to make
some copies?” Obviously, the reason provided this time is not
persuasive; all people in line needed to make copies. Still, the success
rate here was 93 %. What we learn from this is thar the persuasion
trigger was not the good reason (lack of time), but simply the word
“because.” We imagine that the success rate would have been less had
the test person been a law student asking: “May [ use the copy
machine for the reason that I have to make some copies?”

4.2 Recommendation 2: Use Enumerations to Become
More Persuasive

Enumerations are a useful tool to structure your writing. Take the
following passage for example: It stands to reason that Claimant’s
claim must be dismissed. The delivered products were fit for purpose
and Claimant failed o notify the alleged defects within the contrac-
tual notification period. What is more, the claim has become time-
barred.

Compare that to the following:

Claimant’s claim must be dismissed because:

(1) the delivered products were fit for purpose;

(2) the alleged defects were not notified within the contractual
notification period; and

(3) any claim would have become time-barred.

18 Robert B. Cialdini, “Influence, The Psychology of Persiasion,” Chapter 1.
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In the example above, the structure of your arguments is clear at
first sight, You identify the number of your arguments, and they can
be easily remembered.

Enumerations are powerful because they reader your writing
more authoritative. They demonstraie that your arguments are
thought through, that you have a structure, and that you know
what you are writing about. As a result, your reader will be more
willing to accept you as 2 guide and to follow you through your line
of argument.

There are various ways of using enumerations:

(1) External Enumerations are used outside the text, such as in the
example above. These are usually used for the big picture, your
“Level 1” arguments.

(2) Internal Enumerations are used within the text itself: “The claim
fails because (1) the goods sold are fit for purpose and (i) any
claim would be time-barred.” Internal enumerations may also
include the use of “First, .... Second, .... etc.”. We would recom-
mend using internal enumerations for subordinate arguments.

(3) Buller Points: In most instances, we would recommend against
bullet points. When exchanging submissions in an arbitration,
you will often have to make cross-references to the other side’s
submissions or your own previous submissions. This is more
difficult with bullet points (“cf. Statement of Claim, Section 5,
third bullet point™).

Sometimes, one sees enumerations, external or internal, that run
up to “Fifteenth... Sixteenth...Seventeenth...” Our clear advice is: Less
is more. A list of too many arguments (4. e., more than five) is counter-
productive. A long list of arguments is rather daunting for your reader.
Omnce confronted with enumerated arguments, your reader will want to
complete the list and feel frustrated if the list continues for countiess
pages. Reward your reader by presenting only lists than can be handled
without too much effort. More importantly, such lists tend to dilute the
strength of your winning arguments; they will be lost in the flood of
weaker ones. Finally, it is unlikely that you found 17 equally strong
arguments that merit being enumerated in this manner. In most
instances, it will easily be paossible to group various aspects of one
argument in one point and thus reduce the list considerably.

Let us back this recommendation with some science: In his
bestselling book “Paradox of Choice — Why More is Less”, Barry
Schwartz demonstrates that potential buyers are confused by a large
variety of products and as a consequence, tend to become “inactive”,
ie, not to buy anything. A supermarket offering 36 kinds of
strawberry marmalade sells fewer jars than a shop concentrating on
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four kinds. In addition, buyer’s remorse increases if the buyer had a
Jot of options: “Did I make the right choice or would one of the
products have been better?”

How do products such as swrawberry marmalade relate to the
arguments raised in your memorandum? Well, .1f vou want to
succeed in the Moot, you better want your arbitrator buy your
arguinent.

4.2 Recommendation 3: Use Evidence and
Exhibits Effectively

As explained above (at IV.1.3), it is highly recommendable to
follow the formatting rules and to clearly address in the memoran-
dum the issues laid out in Procedural Order No. 1.
Many briefs in real arbitration consist of the brief iself and
voluminous attachments/exhibits. 1f the respective brief is only
50 pages long, it may be accompanied by no less than 10 folders
consisting of exhibits that are referenced in the brief. The reasoning
behind this presentation structure (if there is a reasoning at all) may
be the following: The attachments ensure that the b1:1ef itself is not
overly long. The counsel offers the choice to the arbitrators to read
the attachments or simply to believe its originator. By presenung a
Jot of paper (numerous files) the counsel demonstrates to the arbi-
trators that his or her case has some weight.
All these assumptions are hardly convincing,
The truth is that arbitrators rarely read exhibits, especially those
exhibits that are stored in files separate from the brief. It is simply
burdensome to stop reading when the text is interrupted by 2
reference to some exhibit, then to find the exhibit in one of the
yoluminous files and then to allocate within that exhibit the passage
in the text to which it refers before — finally — resuming the
interrupted reading again without having forgoten what might
have been said.
There are only two ways out of this dilemma: - _
> Quote the passage from the exhibit in the brief itself. If that 1s
done, in 90 % of all cases, the arbitrator will take for granted that
the quoted passage is indeed contained in the referenced exhibit,
In the remaining 10% of cases, the arbitrator might double-
check and that is harmless.

> In appropriate cases, it is advisable not only to quote the passage,
but also to copy/photocopy that passage directly into the'br}ef.
For example, instead of quoting an e-mail, it is more convincing
to show the email itself since the typical e-mail format and
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spelling errors often contained in e-mails add to the credibility of
the offered evidence. In a nutshell: We believe more in what we
see than in what we read. Hence, seeing an email is more convin-
cing than reading a quote from an e-mail.
In the Moot Problem, there are much less exhibits than would
usually be in real arbicration. Nevertheless, you may follow these
recommendations in some instances to create a professional brief.

4.4 Recommendation 4: “First lmpressions Count, Last
Impressions Stay”

An area of some debate is the ranking of arguments. Let us assume
that you found five arguments to support your case, which are
ranked as follows on your scale of persuasiveness (10: extremely
persuasive, O: not persuasive at ali):

Argament No. 1: 9
Argument No. 2:

Argument No.
Argument No.
Argument No. 5:

il b
LA 6 BN |

In which sequence do you present these arguments? It is (almost)
common ground that you must present your best argument first.

Sometimes, it is suggested to save one of the better areuments for
the ending, and to present arguments of average persquiveness in
the middle. This strategy is usually linked to the results of the so-
called free recall exercises that are performed in psychological re-
search. In these experiments, test persons are shown a limited fist of
words, each of the words only for a short moment. The word
disappears, and the next word is shown. After all words have been
shown, the test persons are asked to write down all the words they
gould remember (in any order, which is why the exercise is called

free recail™.

Such exercises show that test persons can usually recall a higher
number of words that appeared in the beginning (the so-called
primacy effect), and still a high number of words appearing towards
the end of the list, even though the number is smaller than for the
words appearing at the beginning (the so-called recency effect).
Lower values are achieved for those words appearing in the middle.

The curve appears as follows:
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0]

Words recalled (%)

Primacy intermediate Recency
Pasirion in sequence

The position of your arguments is therefore a relevant factor on
how weil your audience will remember them.

So if you want to play it by the book, you should rank your
arguments as follows:

12543
Or
12453

Having said that, you should not be a siave to the scieniific research
produced in free recall exercises. These are based on lists in which
each word is equally prominent or distinctive. I you place your best
argument in the middle, it will not be forgotten, because it is more
persuasive and therefore more prominent than the others; bur still,
this would be a mistake. A professional legal audience expects you to
present your best argument first; if you present your best shot only as
the second or third argument, automatically it will lose persuasiveness
in the minds of your reader, because your reader assumes that you
yourself do not find the argument convincing, The flip side is that you
can increase the persuasiveness of a weaker argument by presenting it
early in the sequence of your argument.

One word of warning concerning weak arguments, such as
Argument 5 in the above scale. Once you have assembled your list
of arguments, you will find it difficul: to simply omit one or more
of the arguments. But be aware that weak arguments can also
weaken your case. They tend to evoke the impression that you do
not consider your case strong enough if you have to present such a
weak argument. By the same token, the more arguments you
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present, the more you run the risk of diluting the effect of your
better arguments (see above at IV.4.4), Consider therefore to leave
out your less convincing arguments, because less is often more in

this respect. We would therefore recommend the following se-
quence:

1243

4.5 Recommendation 5: Quote Powerfully

Pay amtention to meaningful introductory and exit sentences

for any of your quotes. Frequently, one reads sentences like the
following:

“The Court of Appeal decided as follows:”

This is an empty sentence, simply wasting space. Choose a sen-
tence that smoothly leads your reader into the quote, and prepares
him or her for its content:

“The Court of Appeal decided that limitation of Lability
clanses such as the one found in Clanse 10.4 of the Contract
are mwvalid:”

After the quote, insert a sentence that leads your reader back into
the main text, such as the following:

“Grven that the limitation in Clause 10.4 is invalid, Clai-

mant is not prevented from claiming damages in an amonnt
higher than...”

If you use proper iniroductory and exit sentences, your reader
may read the quote, but does not have to understand the submission.
A good way to check is to read the two sentences before and after
the quote to see whether they form a meaningful unit without the
quote.

For the quote itsell, only quote as much of the document as
necessary. It is frustrating and tiresome to read through various
unnecessary paragraphs of quotation until the relevant part is finally
reached. It is fine to highlight the part of the quote on which you
intend 1o focus.!” But quite often, you will find that this is only
second best to shortening the quote. As a result, you can often do
without emphasizing parts of the quote.

1% 1n which case you indicate “emphasis added” or a similar wording at the
end of the quote.
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If you have found a significant quote, truly to the point in your
case, make sure that you do not waste the effect. Assuming that you
are quoting a court decision that concerned a similar case as the one
in issue, take some lines o explain the setting of the case in order to
demonstrate the similarities. Otherwise, the effect may be lost on the
arbitrators.

“In Smith v Vade, the Court of Appeal bad to decide on the
validity of a limitation of liability clanse in a sale and purchase
agreement. Like in this case, the Respondent bad employed
standard terms of contract in the sales agreement, terms that
were discussed during the contract negotiations but eventually
not changed, The Court of Appeal decided that the limitation
of liability clanse was invalid.”

4.6 Recommendation 6: Create Images in Your
Readers’ Minds

1t can be a very powerful tool to devise a theme, or a picture that
captions the soul of your case.

Think of the foliowing example. Your case concerns a dispute
berween partners of a partnership with regard to the distribution of
profit. The pareners have contributed to the profits of the company
1o varying degrees — some less, some more. Now, the profit is
distributed according to a certain formula that is attacked by some
of the partners. In essence, theses partners believe that the formula
makes it possible for some of the less productive partners to
eventually earn higher than the more productive ones.

As their attorney, you will do various things. Obviously, you
will have to find a legal line of argument why the formulz, by law,
has to be changed. You will also present to the judge various
calculations in order to demonstrate that the formula favors less
productive partners.

But you can also endeavor to sum up the dispute ‘in a nutshell’ by
creating an image. Think of a revolving door, like the one shown on
the next page.
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Your image could be the following: In essence, the formula works
like 2 revolving door wherein one person enters after another, but
comes out first!

Obviously, there is no such revolving door, and there shouldn’t
be. If you are successful, the arbitrators will read all further submis-
sions with a picture of your magic revolving door in their heads.

The key 10 success in a court case or an arbitration is to convince
the judge that the formula is unjust. You will have a hard time
winning 2 case unless the judge has a certain gur feeling that the
equities of the case lie with your client.

A powerful tool to create this gut feeling is the use of such mental
images, or a theme, that will stick in the arbitrators’ mind. Such
images worls as a shortcut: rather than having to memorize 2 com-
plex factual background and evaluate it, the arbitrators may con-
sciously, or subconsciously, be influenced or even convinced by
such images. There is a further advantage: an image that is planted
at an early stage of a dispute will work as z so-called anchor.
Anchoring describes the common human tendency to rely heavily
on the first piece of informatior when maling decisions. If you are
successful in anchoring a powerful image in the arbitrators’ head,
like the magic revolving door, you made a big step towards winning
the case.

A few words of warning: Such images are always an add-on; they
must never replace thorough factual presentation and legal lines of

4. Recommendations for Advanced Writing (Or: Rules For Winning)

argument. Otherwise, your decision maker will get the impression
that your reliance on such image 15 no more than a cover-up for a
lack of arguments. Further, your image must be powu_erfui. If vou are
not fully convinced that your image works, 1eaye it. A lame, un-
convincing comparison is rather counter-productive.
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Arbitral Tribunal

This chapter goes to the heart of the Moot: The Oral Pleadings.

1. The Setting of the Oral Pleadings

This is the general setting you will encounter in the oral pleadings:

1.1 The Venue

The majority of the oral hearings
are held at the Vienna Faculty of Law
(Juridicum), Schottenbastei 10-16, A-
1010 Vienna.

However, due to the high number
of participating teams, some of the
_ pleadings are held at another faculty
o building of the University of Vienna
i (Schenkenstrale §-10), the Univer-
sity of Vienna Main building (Uni-
versititsring 1) and offices of nearby
law firms including Baker McKen-
zie's offices.

For the Vis Moot (East), the ma-
jority of the Oral Hearings take place
at the City University of Hong
Kong.

The tables in the hearing room are arranged in a U formation. The
three arbitrators are seated in the middle, the counsel on the two
sides — counsel for Claimant on the left, counsel for Respondent on
the right as seen from the arbitrator’s perspective. Everyone is seated
during the pleadings. Usually, there are a few seat rows reserved for
spectators such as the other team members.
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1.2 The Arbitrators

There are several hundreds of arbitrators participating in the
Moot. These range from eminent professors and famous arbitration
praciitioners to recent law graduates who may have participated in
last year’s Moot as team members or coaches. Further, the arbira-
tors come from different legal systems. The Moot organizers try to
ensure that each panel will include at least one lawyer with a civil law
background and one with a common law background.

As a mauer of course, each arbitrator is acquainted with the case
but the level of knowledge about the factual setting of the dispute
and the resultng legal issues varies quite a bit: Every arbitrator will
have read the case summary and concise analysis which the moor
court organizers send to the arbitrators shortly before the oral
pleadings take place. Some arbitrators will also have graded wriiten
submissions and are thus more familiar with details of the case and
the arguments typically raised by the parties. Also keep in mind that
most arbitrators participate in three or four oral pleadings so that the
arbitrators’ familiarity with the case and the arguments made in-
creases over time — as does the danger that the arbitrator will have
read or heard the same arguments the umpzeenth time and thus be a
bit bored, triggering the need for the participants to become more
innovative as the Moot proceeds.

1.3 The Number of Oral Hearings and the Number of
Team Members Involved

The oral hearings start with General Rounds: Each team will argue
four times, usually once per day, from Saturday through Tuesday.
Two teamn members — without any support from other members of
the team — will present the argument. The teams are free to choose
the oralists for each hearing. Note, however, that in order to be
eligible for the Martin Domke Award for Best Individual Oralist, a
participant must have argued at least once for the Claimant and once
for the Respondent.

In the first two oral hearings — once acting for Claimant and once
for Respondent — the teams are expected, according to the Vis Moot
Rules, to rely on the arguments given in their written memoranda or
at least be prepared to justify why that position has been aban-
doned.! In the next two oral hearings — again once as Claimant and
once as Respondent — the teams are expected o act more freely and

! See para. 68 Vis Moot Rules.

96

1. The Setting of the Oral Pleadings

to advance further arguments. However, experience shows that the
difference between the first two oral hearings and the following ones
is rather small since the distinction requested in the Vis Moot Rules
is rarely observed in practice.

The 64 teams that have argued the most successiully (¢f. below at
V.1.6 regarding the grading system used) enter into the Elimination
Rounds, which start on Tuesday evening in Vienna. In Hoag Kong,
only 32 teams enter into the Elimination Rounds. In the Elimination
Rounds, the arbitrators do not score the individual team members,
they only determine the winning team that proceeds to the next
round. The final between the best two teams takes place right before
the Awards Banquet at the Vienna Fair and the Gala Awards
Banquet in Hong Kong, allowing a huge audience to follow the
arguments. Typlcally, the arbitral tribunal for the semi-finals and the
fmals is composed of the most famous arbitration practitioners in the
world.

1.4 The Available Time

Thirty minutes, in principle, is the time allocated to each team for
the oral presentation, including the time required for answering
questions by the uibunal. The arbitral tribunal may, however
extend the time to up to 45 minutes (ensuring that the teams are
treated fairly, of course).

Members of a team can divide the 30 minutes between each other
as they prefer. Yet, it is advisable to allocate the time evenly. It
would make a bad impression if one counsel was to speak for five
minutes while the other one speaks for twenty-five minutes. Also,
you should always reserve one or two minutes for rebuttal. The
rebuttal is your last chance to convince the tribunal.

Note, however, that the rebuttal is not designed for repeating
oneself. Rarher, the idea is to respond to a weak point of your
opponents or to counter their argument by a really sirong argument
in favor of your party. A good rebuttal will remain in the arbitrator’s
mind when it comes to the scores or to the decision as to which team
proceeds to the next round. An arbitrator might not remember all
the details of the pleading that was presented almost 30 minutes
carlier, but the arbitrator will certainly remember the rebutzal, i e.,
the counsel’s last words.

Exceeding the time limit would be a serious transgression. We
have seen many arbitrators who have marked a team down because it
exceeded the time limit, so make sure you stay within the time
allocated.
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We recommend, first, that you ask your co-counsel to make notes
indicating how much time is left. This has a great added benefit: the
arbitrators will most likely praise your team work, and team work is
an evaluation criterion.

Second, if you run out of time, do not simply continue with your
arguments but signal to the tribunal that you have an eye on the time:

I see my time is running short. May I thus restrict my
arguments to one last important point ...”

“I see my time is running short. May I ask the Tribunal to
grant me another two minutes to finish my arguments ...”

1.5 The Typical Course of the Oral Pleading

The arbitrators are asked to act as they would do in a real
arbitration. Taking into consideration the different legal back-
grounds and the arbitrators’ personal style, the teams thus need to
be flexible. According to the Vis Moot Rules, the course of the oral
pleadings lies within the discretion of the tribunal. The arbitrators
may decide on (1) the order of presentation, (ii) whether o permit
rebuttal arguments, and (i) whether and to what extent to ask
questions.”

The practice of the Vis Moot, however, is somewhat different from
what the Vis Moot Rules provide. Even though the arbitrators may
determine the course of the oral pleadings, they usually leave it to the
teams 10 do so. It is absolutely normal for the teams to talk to each
other before the opening of the proceedings. Usually, the teams divide
the hearing into a first part dealing with the procedural problems of
the case and 2 second part designated to the substantive issues.

From our experience, it is highly advisable to split up the pleading
in such manner because it makes the whole proceeding more lively
and allows the teams to counter the arguments raised after a few
minutes only. On the procedural issue, it is usually the Respondent
who argues first because it is the Respondent who objecis to the
jurisdiction of the tribunal. The arguments on the procedural issue
are then followed by a rebuttal and possibly a short reply. On the
merits, the Claimant argues first and Respondent answers, again
followed by a rebuttai and possibly a reaction.

With regard to questions from the tribunal, the practice corre-
sponds to what the Vis Moot Rules provide. There are big differences
between the arbitrators; some will interrupt counsel frequently, others
will oaly ask a few questions at the end of the pleading,

*See paras. 6971 Vis Moot Rules for further details.
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1,6 The Grading System Used

Since the 24™ Vis Moot in 2016-2017, both oralists will be scored
on a scale of 50 to 100 by each of the three arbitrators.? The scores
for the two oralists will be added. Thus, for one argument, a team
could score a maximum of 600 (3%100%2) points. The theoretical
magimum for the four arguments in the General Rounds is thus 2400
points. Experience from the past {when the old scoring system
applied which ranged from 25 0 50) has shown that usually, teams
need about 1050 points, i e., 43.75 out of 50 per oralist per pleading,
to enter into the Elimination Rounds in Vienna. In Hong Kong, we
do not have any numbers from the last years. However, teams will
probably need the same score in order to reach the final round of 32.

When scoring, the arbitrators will take into consideration the
following criteria:
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>'The 14 Vis Moot East still used the old scoring system with a scale from
25 to 50 points.
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2. Reality Check: Oral Pleadings in International
Arbitration

The Vis Moot is designed to be as close to reality as possible — and
it does a great job in coming close to this objective. However, the
Vis Moot remains a student competition. It is illustrative 1o briefly

outline what role oral pleadings have in the real world of interna-
tional arbitration.

2.1 Civil Law Style vs. Common Law Approach

Traditionally, arbitrators with a common law background attach
much more importance to oral hearings than to written pleadings.
In the United Kingdom or the United States, the judge expects that
everything that matters is introduced orally into the hearing. This
may be because the roots of the common law go back to times
where parties and jurors were mostly illiterate. The civil law
systems, In contrast, are to a great extent based on the written
Roman law which placed a greater emphasis on written proceed-
ings.”

In state court proceedings in civil law countries, the oral hearing
usually is comparatively short, and it may happen in civil cases that
the counsels do not hold a pleading at all. This is also due to the
different role of the judge. The tradiuional civil law approach is often
called “inquisitorial.” This means that the judge plays an active role:
he or she directs the proceedings, frequently asks questions and
conducts the witness examination. The lawyers may add further
questions, bur there is no such thing as cross-examination as found
in common law proceedings. In contrast, under the common law
system, it is the parties and their counsel who mainly drive the
proceedings. The judge’s main function in the hearing is to monitor

the oral arguments and to ensure that the procedural rules are
complied with.t

*See Demeyere, An Essay on Differing Approaches to Procedures under
Common Law and Civil Law, in: SchiedsVZ 2008, p- 279 et seq., at p. 281;
Elsing, Procedural Efficiency in Interaational Arbitration: Choosing the Best
of Both Legal Worlds, in: SchiedsVZ 2011, p. 114 et seq., at p. 119.

3 Elsing, in: SchiedsVZ 2011, p- 114 et seq., at p. 119,

® Elsing, in: SchiedsVZ 2011, p- 114 et seq., at p. 117.
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2.2 Importance of Oral Pleadings

In international commercial arbitration nowadays, there is a ten-
dency towards limiting oral pleadings. Frequently, there is either a
strict time limit (e. g., 30 minutes) or there is no oral pleading of
counsel at all. One argument for that is to save time. Further, written
submissions are usually very voluminous and are designed to cover
all the facts and arguments of the case. However, this does not
render oral pleadings superfluous.

To the contrary, where the briefs are complex and the fgcts are
spread across hundreds of exhibits, there is great value m oral
pleadings directing the tribunal to the crucial issues of the dispuse.
And a seasoned counsel will try 1o insist on starting the evidentiary
hearing with oral pleadings if only to ensure that the arbirrator is
familiar with the case and the disputed issues before listening to the
witnesses’ testimony. Experience shows that once in a while, an
arbitrator will have not vet read the written submissions thoroughly
and thus would hardly understand the witness testimonies without
an introduction by oral pleadings.

In some instances, it can, for example, be very effective to lead the
arbitrators through the 10 or 20 most important documents or
provisions that make up the party’s case. The way to do that is 1o
prepare an opening bundle {which, of course, only contains docu-
ments that are already on the record), to highlight the r_elevant
passages and to read through the documents together with the
arbitrators. An opening statement by counsel — to a much greater
extent than a written submission — gives the opportunity to put the
really decisive factors on the tribunal’s agenda. If — and it frequently
occurs in practice — zn arbitrator s undecided after studying the
briefs, oral argument becomes crucial/ .

All this underlines the importance of oral pleadings in practice —
and this is why the oral pleading phase in the Moot deserves so
much ateention.

3. Before You Start

The oral pleadings begin before you have spoken your first word.
This is ignored by many and has a rather devastating effect on a
team’s success in the Moot,

7 Sealia/Garner, in: Making your Case. The Art of Persuading Judges,
2008, p. 139
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3.1 You Never Get a Second Chance ...

-+~ to make a first impression. It is common ground in psychology
that people decide within secands whether or not they like a person
who they meet for the first time. They base their decision (whick is
more of a gut feeling than a balanced decision) on the person’s outer
appearance and on the first words spoken by that person. Thus, in any
event, do not spoil the first impression even before you get started, e, g.,
by coming late, by not being attentive, by forgetting the names of the
arbitrators, by not being dressed properly or by having ar unorganized
desk in front of you. These recommendations are self-evident.

However, in addition, we have 2 tricky recommendation: Look
attractive and likeable. This is a tricky one for two reasons: Firss,
how does one manage to look likeable? Second, why does it matzer,
because in the end, the Moot is not a beauty competition but a
serious legal event (though a highly enjoyable one), isn’t it? Never-
theless, psychological research has shown that persons who are
considered attractive are more successful.® Sad, but rrue. Psychole-
gists explain that we tend to assume that people who are physically
attractive also possess other socially desirable personality traits such
as intelligence or comperence. This may — for good reasons — be
considered unfair. However, the good thing is that you can influence
whether you are perceived as attractive and likeable.

3.2 How You Look — It Matters

Alming at attractiveness does not only mean to dress smartly.
Rather, psychological studies show that we Iike persons who are
similar to ourselves.? Therefore, it is advisable 1o dress similar to the
arbitrators. This means: no sweater and no tuxedo either. A con-
servative suit (and tie for males) will probably be a good choice
although the Moot might be a little less formal than real arbitration.
tt goes without saying thar the aim is to look professional, not to be
dressed up as if attending an evening event. For WOmen, wearing
mini-skirts or low-cut necklines hardly increases the kind of attrac
tiveness that counts in the Moot.

Over and above thar, there are more subde ways to help the
arbitrators like you. This is by mirroring the arbitrator’s behavior,

. possible and appropriate. This may include copying a gesture he or
she frequently uses or taking the same seating position. If you

8 See, e. g., Cialdini, Chapter 5.
? See, e. g., Cialdini, Chapter 5.
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observe that the arbitrator speaks slowly you should mirror that bgz
speaking slowly yourself. In a real arbitration where you 1CL11m](g1 t
lnow a bit more about the arbitrators, you could even go furt be:r
and try to establish some common personal ground with the arbi-
trator {e. ., slipping in a remark that you g.raduateFl f;om the same
taw school). We will elaborate in more detail on this issue below at
V.5.5.

3.3 Make the Life of the Arbitrators Easy

The arbitrators need 1o know who they are dealing with in order
10 be able to score each speaker. That is wly it is very important that
you introduce yourself and your team colleague to the arbitrators.
Experience shows that there are two rounds of introduction; let us
call them the informal introduction and the official introduction. For
the informal introduction, counsel are usually the first oaes in the
hearing room. They greet each other and discuss the course of {ile
proceedings. When the arbitrators enter and take their seats on the
bench, counsel get up, shake hands and exchange business cards.
Note that the use of business cards is highly recommendable because
the arbitrators must fill in a scoriag sheet and need to know the
names (and their correct speliing) of counsel. Note that when you
exchange business cards with Asian arbitrators, hoid your business
card with both hands, accepr their card with both hands and examine
the cards before putting them into your pocket Ir is a sign of
respect. e

Once all participants are present, the official introduction takes
place. This is necessary and expected in the Moot, and it is even an
evaluation criterion. Nevertheless, keep the official introduction
short: “I am Robert Johnson and this is my colleag}m Mary Smitch.
We are from XY Law School, representing the Cla%m:mt, fname of
Chimant]. My colleague Mary will address the merits of the case. [
will deal with the procedural issue.” If you did not provide the
tribunal with business cards, make sure that you pronounce your
names clearly so that they are understood.

3.4 Your Desk (Should Look Organized)

The desk ia front of you is easily perceived as mirroring your state
of mind: Mess on the table means mess in your head. Thus, }f VOur
desk looks as i you had no idea how to organize your file, the
arbitrators will most lilely suspect that you do not master your case
either. It is practical to have with you a copy of the file containing
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the Problem. And this should be the only thing lying on the table
apart from your notes and a note pad.

All other materials that you need for your presentation should be
on your co-counsel’s desk. Most teams bring along a big folder
containing all the authorities that they rely on and all the authorities
that might be quoted by the opposing counsel. If appropriate, think
about bringing along the Schlechtriem/Schwenzer commentary on
the CISG. ltsimply is the authority on the CISG. The mere presence
of the book on your desk might give the tribunal the impression that
your arguments are supported by Professors Schlechtriem and
Schwenzer. When making reference to authorities, ask your co-
counsel to hand over to you the relevant copies, or open the
Schlechtriem/Schwenzer commentary on the right page. This will
yield team work points (see below ar V.4.8),

However, be aware that you should only quorte and refer to cases
and authorities that support your main arguments. Quoting cases in
support of minor peints will look artificial.

In sum, a clean and organized desk makes a good first impression.
if the appearance is not professional, the arbitrator will intuitively
conclude that the presentation of the case is also not professional,

and worse for the client — the arbitrators may come to the conclusion
that the case is weal.

4. Ground Rules

In the following section, you will find 4 set of basic rules that are
the key elements to a solid performance in the Vis Moot.

4.1 Always Start Strong: Cognitive Dissonance and
Confirmation Bias

People - and believe it or not arbitrators are people ~ think and
evaluate in a “compared t0” modus. Thus, whenever people read or
listen to factual statements or a legal argument, they will evaluate
that statement by comparing it to something they already know.
Psychological research shows a clear tendency on how a newly
mtroduced statement or argument is evaluated: The reader or listener
{i.e, arbitrator) has a tendency to uphold a previously formed
opinion.

"The arbitraior will therefore interpret/understand the newly in-
troduced statement in a way that conforms to what she already
knows or believes she knows. In other words: The established
standard (or comparison point of the arbitrator) heavily influences
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the arbitrator’s understanding of the newly introduced statement or
text. It does so in many cases to a degree that the already established
“comparison point” simply overrules 4 new impression or statement
that is not in conformity with the arbitrator’s existing understanding.
In a nutshell: We make up our mind quickly in order to adapt to
new situations. And once we have made up our mind, we rarely
change it afterwards but — ofter: unconsciously — look for arguments
that support our formed opinion. Psychologists call this phenom-
enon as “cognitive dissonance,” “relational thinking,” or “confirma-
tion bias.”

You may think that this is all talking in riddles and has no
relevance for the Moot If you think so, you ers. That psychological
phenomenon results in an immediate consequence for an oral plead-
mg to be effective (i.e, convincing for the arbiwators): If ever
possible, start with your strongest argument'® and do not waste
time with formalizies. That is why we urge you to limit vour
introduction to the minimum (compare above at V.3.3). At the
beginning, the arbitrators are most attentive and aim at getting a
picture of the speaker.

In addition, whatever the arbitrators hear first will establish his/
her “compared to” standard and this standard then has a heavy
impact on how the arbitrators evaluate your overall performance.
Thus, the first sentences establish the “compared t0” standard and
the arbitrators’ gut feeling about the quality of your pleading, The
created “thinking smandard/gur feeling” will be predominant
throughous the whole hearing. This means that if you make a weak
point after having started very strong, the arbitrators will very likely
think that this slight weakness can happen in the heat of the moment
and does not do any harm to the overall excellent quality of the
presentation,

4.2 How to Address the Arbitral Tribunal

“Honorable Tribunal,” “Messrs. Arbitrators,” “Your Honor,” etc
~ all of these are less preferred compared to the actual names of the
arbitrators. As Dale Carnegie reminded us:

“Remember that a person’s name is to that person the
sweetest and most important sound in any language.”

Thus, use the actual names of the arbitrators. For doing that, you
need to know those names by heart, including their proper pronun-
clation. About half an hour before the pleadings, the names and

W Cealin/Garner, p. 14 et seq.
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origins of the arbitrators are posted av the doors of the hearing
rooms. It is highly recommended to learn the names and, if need
be, practice the pronunciation. Many people are vain so it does not
hurt te use titles such as Doctor, Professor, etc.

Further, when addressing the tribunal, look the arbitwrators in the
eye in order to establish a reladonship with them. Do not concen-
trate on the presiding arbitrator alone. The other members of the
panel are dispensing the same number of points 1o score you and
your team. Yet, when you are responding to a question, look at the
arbitrator who asked it.11

If it is uncomiortable to look at arbitrators from the position of
your chair, make adjustments so that you can keep direct eye contact
without being in an uncomfortable position.

4.3 Slow Down: Listening Is Difficult

When you start speaking, you know what you are going to say. So
your words come after you have already thought through the entire
argument. For the listeners, it is the other way round: They first hear
and only then are in a position to understand. Further, 2 reader may
read a complicated sentence twice. The listener does not have that
opportunity. Finally, some of your arbitrators might not be as fluent
in English as you are. All this leads 1o one important pointer: Slow
down when speaking. You will successfully relay your message to
the arbitrators only if you zllow them the time to digest the
informartion provided. Thus, do not overload the tribunal with
information, and speak sufficienty slowly and distinctly. In addi-
tion, pauses will help the listener follow your speech. If you are
running out of time, slow down even more.

4.4 The Attention Span of the Arbitrators Is Limited - KISS

KISS: If you have already read the
chapter on how to write effective mem-
oranda, you know what this acronym
stands for (see above at IV.3.1). This
principle equally holds true when you
present your case orally in front of the
arbitral tribunal.

Many teams believe that in order to
obtain a good or even excellent score,
they are required to present all possible

W Scalia/Garner, p. 178 et seq.
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arguments for their position. This 1s not true. The arbitrators’
attention span is limited. So follow the KISS-principle “keep it short
and simple.” That is one of the golden rhetoric rules. There is an
ancient story which is quite illustrative in this respect:

The Cretans paid a visit to the city of Sparta. When they
arrived, the Cretans gave a speech. When the Cretans con-
cluded their speech, the Spartans said: “That was really an
excellent speech; thank you very much. Unfortunately, we
bave forgotten the beginning and therefore we have not
understood the end ...”

Be careful that you do not fall into the same trap when making
your arguments. Arbitrators dislike it if counsel does not get to the
point and coatinue talking without actually saying anything new.
The same applies in the Moot. It is recommended to only present
three arguments for each issue. Or, as U.S. Supreme Court Justice
Anconin Scalia and Bryan A. Garner have putic

“Take pains to select your best arguments. Concentrate youy
. 312
fire."2

For the reasons set out above at V.4.1, start with your strongest
argument. The second strongest argument should be placed at the
end in order to increase the probability that the arbitrators will
remember the “last word.”

Psychologists have found an interesting phenomenon: The TMC-
trap. TMC stands {or “Teo Many Choices.” If people are offered too
many choices, they tend to reject all choices instead of accepting at
least one. Thar finding was confirmed by the following experiments:
> In a first experiment the price for a camera was reduced from
EUR 300 to EUR 200. The sale was very successful and many
people bought that camera. In a comparative experiment the shop
reduced the price of not one but three cameras by EUR100. The
result was surprising: Now, the customers could not make up their
mind and left the shop without having bought a camera at 2ll.
Psychologists at Stanford University and Columbia University
conducted the following experiment: In a supermarket, they
erected a booth and the customers could wy and - if so desired -
buy jam. In the first booth 24 different kinds of jam were offered.
In the second booth (comparative experiment) only 6 types of jam
were offered. While 60 % of the customers stopped at the first
booth, only 3 % of those customers bought jam. On the second
booth, 40 of the customers stopped but 36 % of those bought jam.

¥

2 Sealia/Garner, p. 22.
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It is at least debatable (though not yet confirmed by psychological
research) that the same happens when a listener must choose be-
tween different arguments presented by counsel. Less may be more
in this context.

Further, you need to keep your argument “simple” in order to
make sure that it is understood. If the arbitrators do not understand
your argument, you will very likely lose your case in real life - and
you will not be successful in the Moot either. Be aware of the fact that
you have been dealing intensively with the Moot Problem for months
before coming to Vienna or Hong Kong. The arbitrators have not. It
can thus be wise o concentrate on the substance of your statement
leaving aside a reference to a commentator or a case. If an arbitrator
wants w have authority quoted, he or she will probably ask for it.
You will then back-up your argument by citing the authority and, in
the best case, decide whether 1o refer 1o case law or a commentary
(based on the arbitrators legal background and presumed preferences).

Many teams — and also many counsel — believe that arbitrators
know all documents on the record plus each and every statutory
provision and in addition, all leading cases. That is not true. Thus,
limit making reference to statutory law to the extent possible. If the
case requires quotation of the law, it makes sense to slowly read out
the relevant provision. The same applies if you refer 1o a document.
Wait until the arbitrators have found the document in the file and
then read out the relevant passage.

Limiting yourself and being brief requires courage. But it shows that
you are able to identify the decisive factors. And chat is what counts.

4.5 Structure of Presentation Is Vital

The truth is that most people have great difficulty following a
complicated speech. We only listen once to a speech and therefore
the speech must be structured in a way that a listener understands i
the very first time. It is paramount to an immediate understanding
that the listener, from the outset:
> knows what the main issue is; and
> knows how the speech (i e., your pleading) is structured.

Listeners (as well as readers of non-fiction text) generally have one
key queston in mind: “What is the issue?” The reader or listener
wants to know what the story is ali about and he wants to know
right away, and not — as in the case of a best-selling thriller novel - at
the end of the brief or speech. Thus, counsel in arbitration is well
advised to sausfy the arbitrators’ desire by presenting a briel into-
duction/sumumary of the case before going into details. Here is a very
simple example:
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“The first issue is: Has the tribunal jurisdiction to decide this
dispute? This is questionable because no written arbitration
agreement exists...”

To satisty the immediate interest of your listeners, i e, the tribunal,
state the issue first before turning to the facts.? If you tell the facts
first, the arbiwrazors will not yet know to what they pertain, Under
these circumstances, it is hard — if at all possible — to give proper
consideration to the facts and to evaluate them. Let us turn to the
second issue, the need for a clear structure. Fluman beings are always
looking for order. As a famous arbitrator once put it humorously:

“Please present your case in a logical manner. If vou can’t do
that, present it in a chronological manner. And if that fails, do
it at least alphabetically.”

Hence, order is important. If you leave it to the audience to search
for a pattern In your speech, they will do that ~ search — and not listen
properly. Thus, give the listener a clear structure from the outset:

“Respondent has not breached the contract because of the
following three reasons ....”

Now, the listener knows that he has to concenirate on three
arguments. In addition, he or she gets the impression that the
following arguments are also structured {even if they are not). You
can further underline this impression if you terminate the pleading
by summarizing the three main arguments in a few words:

“To summarize, the following three arguments confirm
Claimant’s position ...."

However, resist the temptation to expressly explain the structure
of your presentation in detail as in the following negative example:

“I will first explain why Respondent has breached the
contract and base my position on three arguments. Secondly,
I will elaborate on why the breach was material. Afterwards, I
will lay out the consequences of the breach which are three-

fold ...”

This proceeding may, to a certain extent, be appropriate to struc-
ture a long brief. However, it is not recommended as the beginning
of a pleading. In the end, this is talking about formalities and 1s not a
strong opening.

B Scalia/Garner, p. 25 et seq.
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In addition, giving too many details of the structure renders you
inflexible. Imagine that you are running out of :ime -~ and may be
because of questions by the arbitrators — if you have laid out ia detail
what you would be talking about, everybody will become aware of
your time-problem. Further, you may not get to your closing
argument because you teel vourself bound by the swructure that
you had announced.
It will be much more effective o naturally stracture your pre-
sentation by:
> putting things into a logical order (What does the arbitrator need
to know first before he or she can properly understand the
following issue?);

> breaking down the presentation in differen: parts and integrating
the outhine of the structure of each part in the first sentences of a
new part {e. g, “Let us now turn to why Respondent’s breach of
coniract was fundamental. It was fundamental for two reasons.
First, ....7); and

e

> making appropriate pauses between two arguments. This will
prepare the listener for the next point.*

4.6 Know the Facts of the Case

Abraham Lincoln worked as a lawyer before going into politics. It
1s said that in his first law firm, he was only assigned cases that
everybody considered as lost from the outset. One of those cases
was about the defense of a person indicted for murder. Seven
witnesses appeared and declared unanimously that they had recog-
nized the accused in the bright moonlight. The case seemed lost.
However, at the end of the hearing, Linceln provided the tribunal
with 2 moon calendar showing that on the night of the murder there
was new moon. He worn the case.

Although it is very unlikely that the Moot Problem will take a
comparably unexpected turn, it goes without saying that intensive
preparation is of paramount importance. Knowing the case from
every angle, including of course the exhibits, is a prerequisite for a
successful oral argument. Only if you master both the file and the
law of the case can you have a chance to select the best arguments,
react flexibly to questions by the wibunal, and counter the argu-
ments raised by the opposing tearn.

And even more importantly, only a full command of the case puts
you in a position te possibly establish what counsel should be
aiming at: A relationship of respectful intellectual equality with the

 See also Scalin/Garner, p. 146.
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tribunal.® This is not the relationship of teacher 1o smudent, nor a
relationship of supplicant to benefactor. Rather, you could compare
it to the relationship berween an experienced junior partner in a law
firm presenting a case to a highly intelligent senior partner. If you
manage to be on a par with the arbitrators and, at the same time,
display respect for the tribunal, you have done a great job.

A very good wol o master the Moot case is “the preparation of
speaking notes. By the way, this would also be part of a professional
preparation for a pleading in real arbitration. On each speaking note,

place the issue in the middle {e. g., “Maximum period for calculation

f lost profit”). Underneath, you write ~ in direct speech — the three
arguments that you would like 1o bring forward in that regard. The
more speaking notes you draw up as a team, the better prepared you
will become. (For further derzils on an effective preparation, see
below at V.8).

A good way to practice your mastering of the facts is to organize a
quiz within your tearn. To that end, each team member is tasked
with preparing five factual questions related to the case. If the other
teamn members are unable wo answer the question within 30 seconds,
the questioner scores one point. As a consequence, the loser must
pick up the bill for the drinks in the post-training session.

4,7 Be Articulate

The purposeful and effective use of language 1s probably the most
importanz issue when pleading — and it is often neglected. Most
people believe they are able to speak accurately in English and that
the used “style” is an attorney’s individual characteristic and must
not be adapted for the arbitrators. To make things worse, few people
know what “effective legal language” means because nobody has
ever taught them anything about that intricate subject. Some might
remember from their high school days that short sentences are better
than long sentences and that active voices might be preferable to
passive voices. But those “rules” are neither completely correct nor
are they applied in practice.

While this is not the place wo elaborate in length what “effective
legal writing or pleading” stands for, some aspects might be set forth
as examnples just to create an “aha-effect” and to encourage further
study of this topic:
> Concentrate on the subject and choose the right one: Research

shows that a reader or listener to a speech concentrates on the
subject of the sentence (see also above at IV.3.2). It does not

3 Scalin/Garner, p. 33 et seq.
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matter whether the sentence is phrased in active or passive voice ~

the subject counts. This is even more true for listeners who only

hear a speech once. To please a reader or listener, the subject

must appear early in the sentence and it must be the subject the

addressee wants to learn more about. Iere is an easy example:

» Which of the following two sentences pleases the audience
more?

“The dog chases the cat.”

“The cat is chased by the dog.”

o Most persons will, from their high school days, remember tha
active voice is preferable to passive voice. When it comes to
commumicating effectively (not to be confused with “writng
nicely”), that rule is wrong. As stated, the addressee concentrates
on the subject (see also above at IV.3.2). So if you talk o cat
lovers you should choose the second alternative in order to create
the impression “poor kitry” while if you talk 1o dog owners you
should use the first sentence creating the reaction “yeah, my dog,
got it.” The proper selection of a subject can increase the effec-
tiveness of your argument as it is shown by the following
example:

“The project was delayed for numerous reasons by Respon-
dent,”

° or
“Respondent delayed the project for the following reasons.”

» Clearly, the focus of the two sentences is different. If you are
counsel for Claimant you will want to blame Respondent and
thus use the second sentence to convey your message clearly.

> Use a person as a subject: When listening to a pleading, the
addressees look for an answer to the following question: “Who
does what?” To please the audience, you should answer that
question, at least if you want to be understood. Compare the
following sentences:

“The General Purchase Conditions provide that the liability
for product defects ....”

o with

“The Parties agreed that the Seller remains fully liable for
product defects .,..”

4, Ground Rules

s The effectiveness of both sentences cannot be compared. If you
want to increase the effectiveness further, you might say:

“The Parties agreed in paragraph 5 of the Contract — and
this is a verbatim quote:

The Seller is at all times fully responsible for product
defects ...

> Use short sentences: This rule which you might remember from
high school is correct for a simple reason: In order to understand
the end of a sentence the listener must remember the beginning of
that very sentence. Since the memory capacity of our brain is
limited and also depends on the addressee’s psychic condition at
the time of listening, it is hardly advisable to overstrain the
arbitrators with long, winded sentences. If that happens, the
arbitrator will not blame himself or herself (“Oh, I am really not
able 1o concentrate today.”) but he will blame your pleading

(“Yeah, this argument is as confusing as is Claimant’s eatire

case.”).

o On average, a written sentence that is longer than three lines is
too long to be understood or remembered by the arbitrator
(while exceptions may apply if the sentence is structured well).
For the oral pleading, a sentence should be even shorter. Thus,
do not fall into the trap of pre-formulating your pleading or
parts of it as if it were a brief. In addition, bear in mind that the
arbitrators do not know your thoughts before listening to your
argument. Hence, as a rule of thumb, you should not wy to
convey more than one idea per sentence.

> Use direct speech (and do not argue around and around a
subject). Begin, for example, like this:

“There is one question we need to address: Does this tribu-
nal have jurisdiction?”

o If an allegation or argument by the opposing party is wrong,
say so, as in the following example:

“Claimant tells you that be bas given proper notice. That is
wrong. It is wrong becanse....”

To sum it up: Communicate clearly and concisely, because, in the

words of U.S. Supreme Court Justice Antonin Scalia and Bryan A.
Garner:

“In an adversary system, it’s your job to present clearly the
law and the facts favoring your side of the case ~ it isn’t the
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judges’ job to piece the elements together from a wordy and
confusing brief or argument.”6

4.8 Team Work — You Count as a Team so Behave as One

Effective interaction with your partner will improve your perfor-
mance. When your teammate is pleading, make sure that you follow
closely in order to be zble to assist immediately if required. Before
the pleading, agree with your colleague on what kind of assistance
you may need. This could include, for example, informing you
periodically about the time left or providing you with certain docu-
ments from the file and your folder of authorities. Make sure that he
or she will find the documents rapiély, by labelling particular docu-
ments in the file or marking certain passages in differen: colors, eze.
It may also be very helpful if your colleague takes notes in case of
long and complicated questions by the wibunal. This is to ensure
that while answering the first part of the question, you do not forget
the rest of the queston.

It frequently occurs in the Moot that after making their argu-
ments, participants fall back into their chair exhausted. This makes a
bad impression. Rather, listen attentively 1o your colleague’s and the
opposing team’s pleadings. Further, it is important that you keep eye
contact with the wibunal even if you are not speaking.

This subject takes us to a side note on body larguage in general.
Do not spend too much of your preparation time on that because
body language is often somewhat overestimated and — when it comes
to details — difficult to change. However, obeying some basic rules
will cermainly add to a successful oral argument. Those basic rules
include the following:
> Sit upright and demonstrate attentiveness by looking to the
arbitral tribunal when you or your teammate is speaking, and to
your opponent if he or she is speaking. Do not hide behind a
piece of paper and do not stare into space bur maintain eye
contact.

Beware of nervous fumbling with a pen or similar behavior.
Keep your hands away from your face (thus, if required, control
your hair).

=
=

4.9 End on a Sirong Note

Listeners are heavily influenced by the first impression they get -
and they remember the “famous last words.” The latter is the so-

% Sealia/Garner, p. 23.
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called recency effect (for further details see Chapter IV.4.4). For a
presentation’s effectiveness, it is therefore paramount to end on 2

strong note. In that context, a very brief summary is recommend-
able:

“To sum it up: Three independent reasons require the
dismissal of the claim. First, ... Second, .... Third, ....”

In the Moot, you are expressly expected to terminate your plead-
ing with an effective conclusion, which usually means a summary.
Thus, make sure that sufficient time is left to properly conclude your
arguIments.

Make sure that from what you say and the way you say it
(intonation), it clearly follows that your contribution has come to
an end. It would be a pity i your argument trailed off in uncertainty
and uncomfortable silence because the tribunal is wondering
whether you wanted 0 add something further.

T TTISSUES 7O REMEMBER

* | Starl drongl i
—~-Adddresy-the-tribunal———

properly i
et L KISS

- -Structire yowr-presendution—,
=KAo The, ety .

~-Becwticulate

: .:Bneei:tmezmaéf_a/_'te@m__m____-_:f

—-End-onw-w-strong noter——

115



V. How to Present Your Case Before the Arbitral Tribunal

5. Rules for Success

If you follow most of the advice given above in Section 4, you will
complete the Moot with a respectable result. That is fine, because
after all it is the taking part that counts.

It really is and it would be a shame to spoil the wonderful
experience in Vienna or Hong Kong by working doggedly day and
night or by getting angry about your performance. However, there
may be some among you that are a bit more ambitious, so this
chapter is for you. We would like to help you 10 — aver and above
having fua - also be successful in the Moot

5.1 Be Daring, Be Different, Be First

The majority of teams will be very well-prepared for the Moot.
Almost all of them will have come across the same legal arguments.
It is thus very unlikely that the decisive factor in the Moot will be
the presentation of a new argument thar is unique among the
participating teams. In other words: The factor of success for the
oral pleadings is not the legal argument itself but the way in which
the arguments are presented.
You may choose berween two strategies:
> You line up the arguments as completely as possible and under-
line the scientific character of your pleading by citing as much
case law and references as you can. That is what most teams do.

> You try to stand out and set yourself apart from the other teams
by the way of your presentation. That is what very few teams
have the heart to do.

Both strategies have their advantages: The first enables you to
achieve at least a middie ranking. However, if you just line up the
arguments, you will do “ok” but not great. Remember that most of
the arbitrators have read and graded submissions and thus will know
most of the arguments. At least, they will have read the summary
provided by the organizers of the Moot. In addition, they might
have listened to oral pleadings the day before. If you follow the
“completeness-strategy,” it will, to a great extent, be left to chance
whether you will make it into the Elimination Rounds.

The second strategy is more risky. It may well happen thar a
courageous presentation or presentation style is disliked by some
arbitrators. However, only those who stand out have a chance 10
win. As a consequence, we would like to encourage you to think
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about a saying by Helmut Maucher, the former chairman of the
hoard of Nestié AG. His motto was:

“Be daving, be different, be first?”

You are invited to reason how you could differ from other teams -
accepting the nisk mvolved.

5.2 Opening Bundles and lustrative Objects

One way to be remembered could be to take into the hearing
room scmething other than just the file. This could be an illustrative
object, e. g., a screw if the case is about the delivery of screws which
— arguably — were too shori. Note, however, that according to the
Vis Moot Rules, no exhibits may be used that do not come directly
from the Problem.” Sometimes, you can even use objects for
illustration that are on the table for other reasons. Take, for example,
a case involving defective iron bolts. Why not pick up your pencil
and address the arbitrators as follows: “Imagine that this is the iron
bolt we are talking about. If this iron bolt is exposed to just a hutle
tension it ... breaks.” And when saying that, break the pencil.

Another possibility is the preparation of an opening bundle that
we have already briefly talked abour (above at V.2.2). This is a
good option if you want to focus on the evidence on file. In such
case, consider preparing spiral binders for the arbitrators and the
opposing team containing the four or five crucial documents, sepa-
rated by tabs and accompanied by an index. In the documents,
highlight the relevant passages. Then, argue along the lines of the
following:

“It is the facts that are decisive for the outcome of this case.
Thus, let us go through the facts. For that purpose, we have
prepared a bundle with the most important documents which
are, of conrse, alveady on the record. The first document is the
Contract which you find at tab 1. We kindly ask you to turn to
page 3 of the Contract where we have highlighted paragraph
5. In this very paragraph, the Parties bave expressly agreed
that ... (read out the paragraph loud). Let us now turn to
Respondent’s exhibit No. 3 at tab 2. ...

¥ According to para. 72 of the Vis Moot Rules, exhibits that are designed
to clarify time sequences or other such macrers may be used, but only if the
arbitrators and the opposing team are in agreement. For technical reasons,
the exhibits may not consist of overhead or Power Point projections or
require the use of a stand.
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Note, however, that opening bundles are not common in the Vis
Moot unlike in many other moot courts. One possible reason is that
the Moot Problem usually is relatively concise and does not include
too many exhibits. Experience has shown that at least some of the
arbitrators prefer making reference directly to the Problem over
using an extra document that they are not yet familiar with. On a
side note, when making reference to an exhibit, do not only state the
exhibit number but also the page number of the file: “Let us turn to
exhibit No. 3 at page 23 of the file.”

Another reason why opening bundles are uncommon in the Vis
Moot is that most arbitrators will bring their own bundles. In this
case, it is sufficient to refer the arbitrators to the exhibits and the
pages in the file. However, there will always be arbitrators who are
not perfectly prepared. They will appreciate it if they are provided
with an extra bundle. Against that background, it is advisable to bind
three books containing the Moot Problem (possibly also with tabs)
to be provided to the arbitrators, if required.

5.3 Entertain and Personalize

“Be eatertaining” is a double-edged advice. After all, the Moot is
not designed to be an entertaining event, and even less is a real
arbitration. Yet, one reason for the arbitrators to take part in the
Moot is the fun element. The arbitrators are happy if they do not
hear the same stuif in all the pleadings they score. Of course, you
risk that your approach is not liked. However, remember that
“daring” involves an element of risk. If “risk” is one side of the
coin, the other side is called “opportunity.” Without accepting that
risk element, you are unable to seize the opportanity. Finally, and
maybe most importantly, you need to entertain the arbitrators in
order to maintain their attention level. And that is also true in real
arbitration.

The serious element of “entertainment” in arbitration is telling a
story. Everybody loves stories (that is the reason why many people
spend several hours per day in front of a TV set). Research shows
that a non-fiction text or speech is much more likely to be read or
listened to from start to finish if presented in a story-like format,
which also makes them more memorable and convincing, That does
not mean using a thriller-like style or being funny or polemic. Buz it
surely does mean using figurative language and/or vivid compar-
isons. Here are some examples:
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“What do you do when you buy a used car? You look at it.
What do you do if you by a used machine? You look at it.
Claimant, bowever, ....”

“Claimant wants to calculate the lost profit for nine years.
That is a long period. Do you remember the year 2005¢ That
was the year Pope John Paul I died. A lot can happen in nine
years. However, Claimant believes that nothing will change

»

“Eight years ago 1 was thirteen years old and still waiting
for my first kiss. Ages have passed since then. Agest Well, in
Claimant’s eyes ....”

“My client is Mark Spence. Mark Spence was a happy family
father running a small business. That was before Mark made
the one mistake he is guilty of in this case, i e., contracting
with Reason Enterprises, the Respondent in this case.”

In particular, in the Moot, you must become memorable. So do or
say something that is remembered - at least to the point when the
arbitrators enter their scores into the grading sheets, 7. e, 60 minutes
after you have started. Thus, try to be different. If your opponent 1s
funny, you should not be funny at all. In addition, aim at surprising
the tribunal. This will ensure you full attention. Here is some food
for thought (however, try to assess in advance whether “your”
wribunal will presumably like this kind of entertainment or consider
it un-objective):

“I think that the argument we just heard from Claimant’s
connsel is correct, well, it is excellent, if not brilliant ... (long
pause). But the argument does not correspond with the facts of this

»
case.

Or — quite aggressively: “Respondent has just told us many
good and many new arguments. (pause} But the good argn-

ments are not new and the new arguments are not good. In
detail: .7

(three seconds of silence) “The oral statement we have just
beard leaves one speechless. Speechless because ....”

”

“You expect me to ... Sorry, I will disappoint you. ...

“We have just heard an entertaining, even funny opening
statement. The problem is: This is not a funny case, it is not at
all funny for my client, Mark Spence, who has lost ....”

“Claimant is a cherry-picker. When the arbitration clause is
in dispute, Claimant holds that the wording is to be neglected
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and the sensible approach must be followed, When it comes to
the Contract, Claimant holds that the wording is everything.”

“Respondent wants to change history in this case. Since
Roman times, the pacta-sunt-servanda-principle has been fol-
lowed throughout the world. But not any longer, according to
Respondent.”

“Does the Arbitral Tribunal remember the last sentence that
was spoken, just a few minuntes ago? No? Well, that is usually
the problem. Words are quickly spoken and vanish quickly.
And that is why seasoned business parties agree on a written
form clause to avoid those difficnities.”

“Claimant is surprised. Surprised that Respondent belittles
the very contract Respondent bas entered into. Written con-
tracts are there for a purpose, namely ....”

“I have a question for Respondent: What were Respondent’s
expectations as to the arbitration clause which Respondent
now considers invalid?”

“One of my favorite movies is Jurassic Park. There, every-
thing is well-organized and it’s a safe fun for the whole family.
Unul, well until Murphy's law applies: Whatever can go
wrong goes wrong. What Respondent tells us today is that
only theoretical something conld go wrong with the fuses....”

Stories become more entertaining and more credible if real people
are acting. Psychological research shows that a listener tends to
sympathize with real persons. Hence, try to portray your party as a
person. How do you achieve that? By referring to your client’s name
instead of using legalistic terms like “Claimant” or “Respondent.”
Talking about “Mark Spence, my client” evokes positive associations
while an anonymous “Claimant” is less appealing to a listener. If
your client is a company, as common in Moot Court cases, use the
name of the company or personalize even further: “Spence Inc. is a
family owned business, run by the owner Mark Spence. Mark Spence
is now confronted with wild accusations raised by Respondent...”. By
the same token, you have no interest at all to personalize your oppo-
nent. Hence, stick to “Claimant” or to “Respondent,” respectively.

5.4 About Jokes

As 10 jokes, our recommendation is straightforward: No jokes.
That is too risky and may easily be perceived as non-professional. It
is of course funny to start your presentation by saying “My oppo-
nents are from Harvard University but I have other arguments as
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well.” However, most arbitrators will adopt the view that you are
not taking the Moot seriously enough. In addition, almost all jokes
are perceived as rehearsed, not made spontanecusly, and as soon as a
statement is considered as rhetoric figure employed on purpose, the
arbitrators will react with a lot of skepticism. The sense of humor
differs quite a bit and chances are high that you are not going to
meet the taste of at least one arbitrator. And if that arbiteator
punishes you with a low grade, your joke has truly backfired.

5.5 Customize Your Pleading for the Arbitrators

Psychological research show that people intuitively establish a link
between the content-wise credibility of an argument and the per-
ceived credibility of the person malking that argument. That relation
is clearly established i the listener dislikes the speaker. Whatever the
disliked speaker states is automatically disqualified or “reactively
devaluated,” as a psychologist would put it. But the same credibil-
ity-transfer occurs also if the listener likes the speaker or perceives
the speaker in general to be credible.

Now, it is rarely the case that you are personally acquainted with
an arbitrator (and if counsel is, a5 in a real arbitration, that might
indeed create other problems). So the question arises, what can a
speaker do to be likable to the listener even if he or she might never
have met the listener (arbitrator)? The answer to this question is
rwofold: People like people who are akin to themselves and people
like people who act and speak as they do. In practical terms, those
two findings overlap and result in the following remarks:

{i) An arbitrator with a lot of humor will favor a counsel who
displays some lhumor while a stern arbitrator will be more
pleased by a counsel's style concentrating on facts and not on
funny rhetoric. As a rule of thumb, vou should act more
formally when dealing with eminent arbitrators than with
young arbitrators.

(i) Whenever you plead, consider how the arbitrators would plead
if he or she stood in your shoes. If your arbirator is a law
professor, you can safely assume that he or she liles chailenging
legal theories more than discussing detailed technical facts. So
you might want to concentrate on the former. If your arbitrator
is from a non-English speaking country, you might choose 1o
reserve your intricate Oxford English and huge vocabulary for
other occasions.

(1) Generally speaking, arbitrators with a common law background
favor arguments based on the wording of a document or legal
provision. That is because the “parol evidence rule” establishes
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stringent limits as to considering facts other than the wording of
a document, e. g, a contract. In addition, common law arbitra-
tors might appreciate a reference to case law more than an
arbitrator with a civil law background will usually do. Arbitra-
tors with a civil law background are generally impressed by
arguments based on the spirit and purpose of the law.

In Vienna, the names and the nationalities of the arbitrators are
displayed at the doors. Thus, make use of that information where
possible. We have already explained that it is important to use the
arbitrators’ names. The same is true when making reference to the
opposing teann’s statement. So do not make reference 1o a “Learned
Colieague” but to “Mr. Schmidt.”

Moreover, there are some possibilities to further customize your
pleading or argument, . g., by establishing a link to one of the
arbitrator’s home country. You may, for example, cite a leading
case Or commentary originating from that country:

“As your Federal Supreme court, My, Schmidt, bas decided
tn June 2006 ....7

“As your fellow citizen, Dy. Schmidt, the famous Professor
Schlechtriem ....”

“l believe there is a saying in your country, Monsieur Serge,
which goes as follows: ..., That is true, also for your case...”.

Finally, in the Moo, try to get into contact with the arbitrators
before your hearing. If you arrive early, there may well be an
opportunity to do some small talk with the members of the tribunal.
This is easier than you probably think. Most arbitraters will be
inzerested to know where you come from, etc.

5.6 Be Suggestive of Spontaneity and React
to the Other Side

Many opening statements in the Moot are learned by heart and
rehearsed again and again. This is not bad per se. What is, however,
neither interesting nor convincing is a statement that clearly reflects
the many rehearsals, namely a statement that does not sound like an
oral argument, but like the repetition of a given text by an amateur
actor. You will most probably not get a score for such a presentation
that is different from the other teams’ presentation.

Thus, try to make clear that your opening is spontaneous. Is it
spontaneous? Of course, not! You are not 2 “pro” yet and — believe
it Or 1ot — In many, even major arbitrations, opening statements are
read, not given off the cuff. However, with a few tricks you can

5. Rules for Success

tailor-make your opening or make it look like tailor-made. We have
already explained (above at V.5.5) how to customize your opening
for the arbitrators. You can further customize it by reference to the
opponent’s opening. Very few are in a position to — under pressure —
spontaneously react to the opposing team’s arguments or questions
of the arbitrators. Therefere, it is indispenszble to be well prepared
so that you know beforehand which arguments wili probably be
brought forward. 1f that is the case, you can plan your reaction in
advance. And even if you have anticipated the argument, you can
still say:

“We have just heard about interesting case law. Respondent
alleges that ,...”

Another key element to an excelient performance in the Moot -
and also 1n a real arbitration — is flexibility.”® Do not expect that you
will necessarily be able to present your arguments without interrup-
tion. The more questions you get the more you will have to be
prepared to change the order of your arguments or to omit 2 less
important point in order to finish on time. So react to the situation.
If a question by an arbitrator gives you the opportunity to make one
of your arguments, seize the opportunity and adapt your statement
accordingly. This is by far more professional and impressive than
telling the tribunal that you would come to that poiat later on.!?

At first sight, this may make you feel uncomfortable because it
renders the whole exercise less predictable. However, It is much
easier to demonstrate spontaneity and flexibility in rebutals or in
the question round than in a prepared statement. As a consequence,
we, in principle, recommend that you keep your opening rather
short, limiting yourself to the most important arguments. By doing
$0, you also show the arbitrators that you master your case because
you have identified the crucial issues. We suggest that you concen-
trate on rebuttal or questions. Anticipating and rehearing those
situations should play a significant role in vour preparation for the
oral arguments. Yet, you do not necessarily have to show that you
are well-prepared but make it look as if you are reacting to the other
side. Here is an example:

“Isn’t that an astonishing argument that we have just
heard? However ...."

1% See also Scalia/Garner, p. 153 et seq.
1% See also Scalia/Garner, p. 154 et seq.
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5.7 Create Visual Images

The human mind memorizes information (. e., what you have just
said) in pictures, not in language. In addition, the human mind
understands information much easier and much quicker if it is
conveyed by way of a picture than by way of language. Whoever
gives a presentation is therefore well advised to make ample use of
pictures in arder to:

(1) create a memory effect {(images are remembered, texts are not);

{ii) present information more understandably; and

(1) entertain the arbitrators and thus make them more receptive to
the conveved information.

We have alreacy talked about using figurative language (above at
V.5.3). Over and above this, think of wordplays, such as:

“What Claimant tells us is that this printer is not a foil
printing machine but a money printing machine.”

Or think of something that you can bring along (see also above at
V.5.2). Showing a picture 15 even more powerful than simply de-
scribing/inventing a “verbal” picture. A picture s not necessarily a
photo. A graph can well do the job. But the less complicated (. e.,
the less detailed), the better the effect produced. However, again,
note that in the Moot, graphs are only admitted if the arbitral
tribunai and the opposing team are in agreement.®

5.8 Show That You Are More Than a Lawyer
A professor at the University of California at Berkeley once said:

“The good law schools teach you to think like a lawwyer. The
great law schools, bowever, teach you to think, just to think.”

In other words: You increase your chances of succeeding in the
Moot if you show that you are not just a good “lawyer” but an
mtelligent and educated person. How do you do that? A good way

is to include, where appropriate, an apt quotation or aphorism. Here
are some examples:

“A man will fight harder for his interests than for his
rights’, said Napoleon Bonaparte, And that is exactly what
Claimant does here.”

2 See para. 72 Vis Moot Rules.

3. Rules for Success

“Precantion is better than cure. That is why the Parties bave
agreed in their Contract that ...."

“When Claimant ..., he crossed the river Rubicon.”

“Do not impose on others what you yourself do not desire.”
(Confucius)

“Napoleon beld that The surest way to remain poor is to be
honest.” That is probably why Respondent, when concluding
the contract, omitted to say that ....”

“Aldous Huxley once said: ‘Facts don’t go away becanse we
ignore them.” This holds true for the present case, Respondent
is not going to change that.”

“The German poet Erich Kistner once stated: “The good —
there 1s none. Until it’s done.” How true that is. And when
Claimant today tells us about its intentions, that doesn’t
change the one fact which maiters, namely that Claimant did
not do what was required, namely to send a notice to cure.”

In some instances, references to Roman law will also be impres-
sive. However, do not overdo this and be aware of needless Latin
phrases. It is not wise to speak in a way that one or several of the
arbitrators will not understand. Further, the arbitrators should not
get the impression that you are simply showing off.
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6. About Questions

Why do we dedicate a whole chapter to questions? The reason for
this is thar questions are the most interesting part of the oral
pleading, Some would even say they are the most important part of
the oral pleading. Why is that? Well, le’s be honest: [+’s one thing to
prepare and hold a pleading, knowing you can always backclrop to
the notes lying on your desk, if's another thing to give a sharp,
spontaneous answer to a tricky question. By doing so, oralists can
show their excellence. Questions thus give you the chance to really
distinguish yourself. So do not be afraid of them but embrace a
question as a chance kindly offered to you to increase your score.
Some arbitrators terrupt you and ask questions during your
pleading. Others let you hold your entire pleading and reserve ther
questions for a question round in the aftermath. Either way, you
should consider the following:

6. Aboutr Questions

6.1 Demonsirate That You Appreciate the Question

Remember that you aim at intellectual equalicy with the tribunal
(see above at V.5.8). Thus, answering obsequiously “Thank you very
much” when receiving a question is not a good option. On the other
hand, it would be even worse to act like a teacher wis-a-vis the
arbitrators (“This is an excellent question,” meaning: “which indi-
cates that you have understood the case.”). Rather, try to find a way
to show that you appreciate the question thereby displaying respect
for the tribunal: “This question goes o the heart of the matter.” In
most cases, it suffices to seriously answer the question without any
prelude.?

[t is important not to convey the message that you dislike the
question asked because it interrupts your speech. That is why, as
stated above (at V.5.6), it is by far better to answer a question
directly than to defer the answer to a later point in your pleading.
Instead of feeling disturbed by a question try to perceive the ques-
tion as an opportunity: The tribunal gives you an opportunity o say
somethmg on an issue that the arbitrator is really interested in. The
question may give you valuable information regarding the arbitra-
tor’s perception of the case. Thus, there may be cases where a
question does not “simply” require an answer but, at best, allows
yotu to adapt your further argument to the tribunal’s preferences.

If you have not understood a question, we recommend that you
ask politely for a repetition of the question. This is by far more
professional than answering a question that has not been asked or to
say something meaningless.

6.2 Struciure Your Answer

We have already explained the importance of a clear structure for
your pleading (above at V.4.5). Nothing else applies for an answer to
a question. It will help the audience follow your answer if you start
by saying:

“There are three issues here. First, ....”
or

“Let me start with the second part of your quesriorz woee I nOW
turn to the first part of your question, namely ....”

2 Compare also Scalia/Garner, p. 33 et seq.
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6.3 KISS

Answering a question precisely and concisely is impressive. The
arbitrators would like to get the answer to the question and then
nirn o the next 1ssue, Thus, listen exactly to the question and do not
annoy the arbitrators by lengthy elaborations which are not closely
related to answering the question.

There may be occasions where a question by the tribunal gives
you the chance to make a point that you wanted to make anyway. If
that happens, you are lucky. However, even in those cases, resist the
temptation to make too long a statement. Doing so would most
likely weaken your answer.

6.4 What if You Don’t Know the Answer

If you do not know the answer to a question in real arbitration, it
is an option — sometimes the best option - to frankly admit that:

“I am not sure about the answer on the spur of the moment.
In order to get it right, I will donble-check after the hearing
and provide a full answer in the next brief.”

In the Moot, you do not have that opportunity. So what else can
you do? Simply admitting that you do not know the answer is
certainly not the best strategy. The first thing you should double-
check is whether your teammate knows the answer. You can do that
if you have agreed beforehand on =2 sign indicating that your
teammate s prepared to answer that guestion. For example, you
can agree that your teammate quietly picks up his or her pencil if he
or she feels comfortable to answer. Once you have received the
message, you simply say:

“My colleagne is the true specialist when it comes to this area
of law. I vefer to her....”

What if you don’t receive such coded message from your team-
mate? Well then you need to maneuver yourself out of thar delicate
situation. Politicians are trained to do that as you can observe in
almost every talk show. A tested strategy is to generalize the ques-
tion. If you are confronted with case law that you do not know you
may, for example, answer:

“Yes, there may be case law arguing against my client.
However, there is also case law which supports my cdient’s
position. This holds true for ,...”

6. Abosr Questions

You can also avoid an answer by deflecting the Arbitral Tribunal’s
artension to a different issue:

“I am happy to answer that question but we must not ignore
that this guestion is already based on the presumprion that the
contract is valid. Howewer, the contract 1s not valid for three
reasons ...

An intelligent response is to break down the question into sub-
questions and then concentrate on the issue you can answer best. If,
for example, the Tribunal confronts you with some unheard-of case
law suggesting that the contract is void, you may answer:

“This guestion calls for a rwo-fold answer, namely whether
the Scottish case law you referred to is at all applicable for the
present case and secondly, if so, whether applying such case law
wonld render the present contract i valid, As to the first
question: The contract is governed by the CISG....”

Gaining time often helps. If you don’t have an immediate answer
to the question, restate it for the arbitral tribunal and demonstrate to
the tribunal that you have understood the relevance of the question:

“You are asking the question whether the general conditions
typically used by Claimant bave become part of the contract.
That may be doubted because Respondent received a copy of
those general conditions only after Respondent bad signed the
contract. That question is indeed relevant for the outcome of
the case becanse ....”

A final possibility is to bluff. If reference is made to some legal
literature or argument that you do not know, you may state:

“I do not consider this view to be decisive because the
underlying facts in the scenario discussed by those scholars
were very different to the case in front of us today. Rather,
Claimant’s position is that ....”

Besides all those strategies: If the argument is decisive in the
arbitrator’s eyes, he might well spot your strategy of evading an
answer. Then you are fighting a losing battle. That is why you
should ry to avoid such situation by assiduously preparing for
your pleading.
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7. The Minutes After the Oral Pleading

After the pleading, the Tribunal will ask you to leave the room in
order to allow for the arbitrators” deliberation. After that, you will
be called back into the room for a short debriefing. The purpose of
that s to assist you in improving your performance in future
arguments. You will, however, not be informed about your score.
You will only get to know your scores several weelss after the Moot
(without the names of the arbitrators atrached and without any
details regarding the different criteria for the scoring)

8. Training

A good starting point for your training is watching a pleading
from a previous Moot. It will give you an idea of the typical course
of an oral pleading. At some point, the Vis Moot (East) began
videotaping the final. Consider writing to the administrative team
(info@cisgmoot.org) whether there is a DVD copy available for
purchase (note, however, that there is no official DVD copy avail-
able from the Vis Moot in Vienna). Besides, you will find lots of
material on YouTube.

Apart from that, here is some food for thought regarding your
preparation for the Vis Moot.

8.1 Personality = Per Sound

The word “personality,” when taken literally, is “through (per)
sound”. A significant part of your personality is indeed conveyed
through your voice. Research has shown that the impression you
make on others when giving a speech is to a great extent dependent
on your voice and body language — and to a much lesser extent on
the content of your speech.

Making yourself aware of how you sound is therefore important —
not only with regard to the Moor. Try to get honest feedback from
others and use video-taping where possible (for further details see
below at V.8.5). Talking too quickly 15 a frequent mistake. Further, it
will not help your argument if you are hard w understand acousti-
cally, whether because your voice is too low or because of a OO
enuncation. So adapt the volume of your voice to the room size.
The aim is to be clearly understood without being unpleasantly loud.
If speaking distinctly is not your talent, consider practicing with a
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cork in your mouth. This proven technique is used by many actors
and will help vou to enunciate each word clearly. ‘

When you elect the team members for the oral pleading, it may be
worth choosing colleagues with an agreeable voice. Another crite-
rion for the election of speakers will probably be their knowledge of
English. Yet, we recommend not overestimating this issue. Be aware
of the fact that most arbitrators will not be native speakers of English
either. Thus, somebody who is easily understood in English (with
no strong accen, if possible) is 2 good choice. He or she does not
necessarily have to be the best team member with regard to language

skills.

8.2 Dealing with Nervousness (Thanks for Adrenalinel}

Many actors say that the day they are no longer nervous before
going on stage is the day they should rather quit their job.

There 15 a lot of wuth in this statement. Why? When you are
nervous, your body releases adrenaline. This is a stress hormone
which allows for a quick release of energy reserves in order to assure
surviving in dangerous situations (fight or flight). The influence of
adrenaline enables you to be at your best. You will be more attentive
and think quicker because your body is prepared for immediate
reaction. Thus, when getting nervous before your pleading, appreci-
ate it! _

However, too much nervousness or even performance anxiery will
no longer enhance your pleading but can result in mental block.
Probably the best strategy o avoid that situation is good preparation
which includes training of the actual speaking sitation (for further
dezails, see below at V.8.3). The more you feel prepared, the easier it
will be to rely on your strengths. Further, it is very helpful to have
learned by heart the first three sentences of your presentation. All
beginnings are difficult. But after you have started, you will very
soon feel more comfortable with the situation.

In the minutes before your pleading, consider calming down by
catching some fresh air and breathing deeply. Breathing Eieeply is
also advisable immediately before you start and even during your
presentation. It will help you make pauses ~ a fact that your audience
will appreciate.

8.3 Write It Down And Rehearse

Writing down arguments or even parts of your pleading in direct
speech is an important step in the preparation for the Oral Pleadings.
However, as already explained above (at V.5.6), it is not the best
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choice to write down your opening statement word by word and to
learn it by heart. Of course, it can be very effective to carefully think
about the best presentation of an argument and to decide in advance
upon the word choice, etc. This holds particularly true for the first
two or three sentences and the closing remark. Further, it may apply
for an individual argument but not for the whole pleading, The
chances are too high that your whole prepared concept will be
jeopardized by a question of the tribunal. Thus, we recommend a
preparation and training that allows for flexibility, namely only
outlining your individual arguments.

Justice Scalia and Garner even go one step further. They suggest
not preparing a fixed outlire of poinis in the order in which you
wish to make them; rather, they recommend to make a list of five to
seven points that you want to make, accompanied by a plan of how
you intend to present each of them.® This can be done by way of
speaking notes which each contain the three main arguments for a
certain issue (see above at V.4.5),

When rehearsing, aim at making effective use of your notes and —
at Jeast partly — geuting rid of them. Consider going through your
pleading 1 the shower. Nobody can hear you and there is no
possibility te use your notes. You will see that after months of
dealing with the Problem, you know your case and are not anymore
dependent on notes for each and every issue. Therefore, adapt your
notes to your needs. It is easier to find a certain aspect quickly in
your notes during the pleading if the notes are well-structured and
not overloaded. What you know by hearz does not need to be
featured in your notes anymore. There is one exception: If you are
worried about forgetting an issue under pressure, take your compre-
hensive notes with you to feel more comfortable. However, it would
be a pity if you blocked yourself by adhering too closely to notes.

8.4 List of Questions

A good preparation does mean, in the words of Justice Scalia and
Garner, 1o:

“ensure to the maximum extent possible that swrprises don’t
1233
oceur.™

Thus, look at the case from all perspectives. Identify the strengths
and weaknesses of Claimant’s as well as Respondent’s position and
prepare a defense for the weaknesses. Further, it is very helpful to

22 Sealia/Garner, p. 154,
B Sealia/Garner, p. 150.
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prepare 2 list of the — let us say 30 — most probable questions that
you would expect from the arbitrators plus, of course, your reply to
those questions.

Knowing the weaknesses of your position is paramount. It may be
human nature to push those weaknesses to the back of your mind
hoping that nobody will touch the issue. However, this 1s a very
risky strategy. It is far better to anticipate a question polnung w0 a
weak point and to carefully think in advance about an adequate
reaction or defense. This can be openly conceding an issue because,
as Justice Scalia and Garner put it;

“Don’t try to defend the indefensible. "

Of course, you would then move on to explain why the conceded
point is not relevant for the outcome of your case. You may, for
example, answer the question whether your client complied with a
certain procedure prescribed under the Coentract in the following way:

“We concede that Claimant did not comply with the proce-
dure as foreseen in No. 6 of the Contract. However, in the
present case, Claimant was not obliged to follow that proce-
dure. This is because ....”

8.5 Structured Feedback and Videotaping

A very important part of your training ~ if not the most important
part — is receiving structured feedbacle. The persons giving feedback
may be your team coach and/or other team members as well as an
“opposing” team or the arbitrators in a pre-moot event (¢f. below at
V.8.6). It helps a lot if the feedback is supported by concrete examples
and explanations. “Your performance was very good” does not help
you improve. Try to ask back, if possible: “What exactly was good
and why? What can be improved?” You will see that the whole team
will learn a lot when analyzing why a certain argument was consid-
ered persuasive and why another argument was perceived as feeble

Tt will help ensure valuable feedback if you structure the feedback
by certain criteria. You may, for example, let yourself be inspired by
the criteria relevant for the scoring in the Moot (see above at IV.1.5).
It is a good idea to ask different team members to feel mainly
responsibie for one of the criteria. This facilitates the listener’s task
because he or she can really concentrate on body language, gesture
and eye contact without having to pay attenticn to the leval quality
of the argument at the same time.

2 Scalin/Garner, p. 20.
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Videotaping rehearsals is a very effective learning tool. This is
because when you are concentrating on the content of your speech,
yotl cannot be fully aware of how you look like when presenting.

This could mean that you do not recogaize that you have fiddled -

with papers for about 15 minutes or swayed back and forth during
argument. Or you will only recognize when seeing the video that
you have used too many “filler” sounds such as “ums” and “ers.”

In addition, video znalysis can assist you in improving your voice,
Normally, you only hear your voice [rom the inside. It will prob-
ably sound different from the outside, 7. e., the listener’s perspective.
Usually, your voice actually is in a higher pitch than you perceive.
However, a high and shrill pizch Is often perceived as uncomfortable
and — maybe even worse — interpreted as a sign of livde confidence.
Learning how to lower your pitch will help you not only in the
Moot but 1n your career as a public speaker in general,

It can, of course, be uncomfortable to watch yourself on video.
However, be assured that this exercise is not designed for blaming
you. Rather, you are offered a chance for improvement by such kind
of self-observaton. Apart from that, you may also get positive
insights from video analysis. For example you will recognize that if
you are nervous during your presentation, the audience will detect
much less of that then you would have thought.

8.6 Practice: Pre-Moot Evenis

Pre-Moot events are organized in various parts of the world and
are somewhat part of the Moot experience. Pre-Moots are probably

the best training opportunities because they closely resemble the
Moot.

Getting Ready for the Race

A Pre-Moot is the mini version of the Vis Moot. It follows the same
rules and uses the same problem as the actual Vis Moot. To this end, a
Pre-Moot is a somewhat formalized competition with eight or more
teams pleading against each other. Depending on the size of the Pre-
Moot, there might even be first and final rounds and, most often, a
winner and a second runner up will be chosen at the end. Accordingly,
a Pre-Moot 1s to be distinguished from a mere training session orga-
nized by a law firm where two or four teams plead against each other
and “only” receive feedback from seasoned attorneys afterwards.

When participating in a Pre-Moot, you can test your skills and
arguments in front of a Tribunal. Depending on your success in the
Pre-Moot, you can then slightly adapt your pleading or use different
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arguments altogether. At the same time, you will learn the ground
rules and sequence of z Vis Moot pleading session. What is more, a
Pre-Moot can help to overcome the panic that many of you will feel
when having to present arguments in front of total strangers. You will
get 10 see what it is like to plead your case — and will most likely find
out that your worst nightmares will not come true but that you feel
rather efated. To put it another way, a Pre-Moot functions as a training
session for the actual race to test your muscles and physical shape.
The training session does not end as soon as the Pre-Moot is over.
To make the most out of your Pre-Moot experience, it might be
helpful to write down all the questions that were asked either to your
team or to other teams during the Pre-Moots. You may then discuss
those questions within your team and prepare an answer to them.

Finding a2 Way through the Pre-Moot Jungle

The “Pre-Moot-Industry” has been growing fast throughout the
past few years. At least 55 (1) Pre-Moots were held in the 2016/2017
Moot. Moreover, there are small regional gatherings of universities
that do not qualify as Pre-Moots but which also provide for test
pleadings. And many teams are invited to Pre-Moot events held at
law firms where the teams plead against each other and are well
catered for afterwards.

Due to the sheer number and variety of Pre-Moots you may
quickly lose track. To find your way through the jungle, we pur
together a “hit list” of Pre-Moots. In the following, you will find a
compilation of the most prestigious Pre-Moot events around the globe
(in alphabetical order) and all the information you need for a first
impression. Of course, this list is not exhaustive and there mighe be
other Pre-Moot events that would also deserve special mentioning -
but that applies to any non-exhaustive list, doesn’t it?
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"ALL MUNICH ROUNDS"
{MUNTCIH, GERMANY)

20 teams from 12 countries (in 2017)
established in 2010/ 3-day-event
registration fee of 50 EUR per team

A Y

hitp:/fwww muedr.orefindex. php?page=meot&sub=all_munich_rounds

BELGRADL‘ OPEN PRE—MOOT"
- _-'(BELGRADE, SERBIA)

7 teams from 39 counmes (m 20[7)
cstabllshed 2008 ! 2 day-event :

pecml f ture At lhc ".Befgf aa’e Arbrrrarran ConfeJ rence” mtemanonnl
D fcsslona]s meet and dlscuss recent lrends in mtemahonai arbitration.

“moot is one of the last pre-
few days before the Vienna
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' YFORDHAM VIS PRACTICE MooT"
’ (NEW Yomc USA)

"CURITIBA PRE-MOOT"
{CUNITIBA, BRAZIL)

43 teams from 12 courtries (in 2014)
established in 2007 / 3-day-event

24 teams from South American coustries {in 2¢17}
established in 2009 / 2-day-event

. registration fee of 25 USD per team member (2 coaches may participate for free
no registration fes g p ( y particip )
" hitps:isyww. fordham.edw/infor2322357/vis_practice_moot
wyww premontdecuritiba.com.br

specinl feature: The Pre-Moot is usuaily accompanied by other academic events

N N R
RN N N

special feature; The Fordham Vis Practice Moot presents weli-known keynote

(e in 2014, ar UNCITRAL Seminar on "The CISG and Brazil" took place). : speakers e o year anc organizes social events fn New York City as well as ¢

PRz Moot

"CEPANY BRUSSELS 'P'REédeoT'.

(BRUSSELS, BELGIUM)
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"ICC PRE-MOOT"
(PARIS, FRANCE)

Vaﬁbus teams from different countries {in 2017)
2-day-event

no registration fee
hitps:/ficewbo.org/event/2017-icc-vis-pre-moot/

special feature: An JICC YAF Conference (ICC Young Arbitrators Forum) tekes
place on the eve of the Pre-Moot to give participants a chance to gather with other
participants and exchange thoughts on international arbitration,

MICHAEL: THORSNES I\TERNATIONAL ARBITRATION

8. Training

"MOOT CLINIC COPENHAGEN"
{COPENHAGEN, DENMARK)

v maximum of 6 teams
¥ 3-day-event to take place in September/ Qctober

¥ fee of EUR 290 per team (incl. two coaches) for six clinic sesstons (“introduction
to the rules®, "case analysis", "writing memorandum”, "opening statements and
submissions”, "how to deal witl questions” and "closing statements and rebuttal”)

v httpfyww.moot-clinic.com/

v" special feature: The Moot Clinic is different from any other Pre-Moot events. It
takes place before the moot prablem has been published in order to demonstrate
what the oral pleadings will look like. This Pre-Moot event is for "early birds".

“MOOT SHANGHAI"
(SHA].NGHAI, CHINAY

i ams fmm var;ous countnes i
lished i m 201 i !4»day‘event

; glstrahon fee for the first 5 teami members (mcl one coach), 100 USD starting
 fro __the 6!11 pﬂl’t[Cipﬂl‘ll :

5 Tt :’;’mootshanﬂiml </
speczai fcature severa] academw lectures held by arbilration practitioners,

takes place at th historic:! Peace Palace
Co tafJumce
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12 teams 12 countries (in 2017)

V. How to Present Your Case Before the Arbitral Tribunal

"STOCKHOLM PRE-MOOT"
(STOCKHOLM, SWEDEN)

es_tébiished in 2009 / 3-day-event
no registration fee

hitp:/fsceinstituie.comphout-the-scemews 201 7icams-from-all-over-he-world-
gathers-for-the-stockholm-pre-moot-201 7/

special feature: A "SCC Pre-Moor Conference” takes place at the end of the Pre-
Maoot, usually exploring seme of the issues addressed in the moot problem.

), In: 2017 it was h ld_m Kuwalt

8. Training

Too Many Cooks Spoil the Broth

Pre-Moot events are an excellent way to prepare for the oral
pleadings in Vienna and/or Hong Kong and it is great to see how
many of them have sprouted up from the ground all around the
globe. However, the fact that we listed no less than 18 recommend-
able Pre-Moot events shall not be misunderstood: This is not an
invitation or recommendation to participaie in as many Pre-Moots
as possible.

Your decision on how many Pre-Moots to participate in Is very
individual and depends on various factors. Depending on the loca-
tion of your team, the costs for participating might be dispropor-
tional to their benefit and you might not have the funds to travel
around the world. And depending on your curriculum outside the
Vis Moot there might simply not be enough time to travel around
the world — even if you had the money o do so.

1f there are no Pre-Moot events near your location and/or if you
do not have the funds to travel o them, you should not feel
disappointed. There are other possibilities for some “hands or”
training: for example, you could have a practice session with another
team via Skype. Or you can set up your own little Pre-Moot by
inviting the team({s) “next door”. Another option is to arrive earlier
in Vienna and/or Hong Kong to meet up with other teams there.
Try to think outside the box and you are sure to find a way!

If there are many Pre-Moct events in your region and if you have
the funds to participate in as many Pre-Moots as you can fit into
your schedule, try to be selective.

First, you should always caleulate some (and enough!) time to
reflect on your experiences and feedback subsequent to having
attended a Pre-Moot. This is a necessary step in order to adapt and
improve your pleading accordingly. However, when receiving feed-
back from the arbitrators be aware that this always comprises sub-
jective elements. You may get contradictory advice from different
people. Therefore, sometimes less is more. If you gather too much
{contradictory) advice you might be left confused and dazed. Re-
member: too many cooks spoil the broth!

Second, and most importantly, you might actually end up losing a
bit of your enthusiasm for the real highlights in Vienna and/or Hong
Kong along the way if you “tour” from one Pre-Moot to another.
Like a marathon runner, you will need to use your strength opti-
mally to make it to the winner’s podium.
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The Moot would be “moot” without its grand finale. More than
half a year of research, arguing with team members, writing memor-
anda and pre-moot rounds finally pays off: the oral pleadings in
Vienna and Hong Kong.

If you get to go to both of these spectacular and very different
ciiies, you can call yourself fucky. If you participate in the oral
pleadings oaly in Vienna or only in Hong Kong, there is no reason
o feel less lucky. No matter where you participate in the oral
pleadings, you will be infected by the Moot spirit.

1. Be Aware: The Moot is an Educational Tool With
Competitive Elements — Not a Competition With
Educational Side Effects

Once you have handed in your written memorands, packed your
bags and touched ground in Vienna or Hong Kong you might ask
yourself: “What do I have to do to win the Moot?” Of course, the
Moot is a competition and there will be winners, runners-up, and
those who do not make it past the General Rounds. During the oral
pleadings, the atmosphere is contagious. You will catch yourself
thinking and praying: “If only we could make it past the General
Rounds!” Once you made it to the final rounds, you will think: “If
only we can perform better than our opponents!” It is only natural
that a comperitive environment generates competitors. [t is nearly
impossible not to become compentive.

Az the end of the day though, the winner does not take it all. Of
course, you want to give your best and that is great. But the real
winaers of the Moot — and it may sound trite — are those who do not
forget o take a step back and enjoy the show. Also, a competitive
mindset can prevent you from getting to know other teams. They are
not “opponents” but fellow students who share the same enthusiasm
for international law and arbitration. Most likely, there will not be
other occasions in your life like the Moot where you get to meet so
many law students from arcund the wozld. You can learn from each
of then.
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So if competition is not the actual purpose of the Moot, what -

exactly do we mean when we say “the Moot is an educational tool”?
Before you decided to participate in the Moot, your legal studies
were dominated by lectures, text books and case swdies. It can
happen quite casily that one forgets the purpose of those exercises:
to apply and argue the law. The Moot gives you a first impression of
what it is like to argue the law in “real life.” It might not be enough
to have read each and every case that deals with the relevant issues.
Also, it might not help to know by heart the opinions of well-
known professors on the relevant issues. If the other team argues
complete nonsense, you will need to improvise. And if the arbitra-
tors ask questions that you have not thought of before, you will
need to come up with a clever and convincing answer on the spot,
This is the real purpose of the Moot: you can test your skiils and
argue your case as a lawyer would in rea] life, but without the real
life consequences atrached to winning and losing for 2 real client.

2. Being Team-Spirited: The Cral Pleadings

Tn general, the Moot weeks in Vienna and Hong Kong follow the
same pattern. It would be wrong, however, to declare that there are
no differences berween Vienna and Hong Kong. The Moot in
Vienna is by far larger than its Asian counterpart. But whether
“Vienna is calling” or if “Mooties go East,” all roads lead to the fina}
stage of each year’s Moot; the Oral Pleadings.

2.1 Vienna Calling

Every year around Easter time, Vienna will become the interna-
tional capital of arbitration. It might be true that “the arbitration
world is a small one” (see further Chapter VIII} but it appears to be
anything but small when seemingly every member of the arbitration
community from around the world gathers in one place. For the
local Viennese, this week must be quite a strange experience. A
group of more than 2,000 (and annually growing) young people
invade their hometown. They wear suits they are much too young
for and speak languages that often cannot be pinpointed.

The Vienna Schedule

Over the years, the schedule for the oral hearings in Vienna has
been fixed and is followed with clockwork precision. This works to

146

2. Being Team-Spirited: The Ovral Pleadings

your advantage because you can plan your stay in Vienna ahead of
time (see Chapter I),

Thursday MAA Welcoming Party

Friday Official Opening Reception

Saturday — Tuesday General Rounds of Argument

Tuesday ~ Thursday Elimination Rounds of Argument

Thursday Evening Finals and Awards Banquet

Welcome to Austria: Excuse Me, Where Do | Find the Moot?

Most Mooties will arrive in Vienna by plane and disembark at
Vienna International Airport. Before the oral pleadings, you may
have met a few teams from other universities at pre-moot rounds. Or
maybe you have not met any other teams at all because pre-moot
rounds were not an option for your team budget. In any event, you
will recognize another Mootie when you see one. Just look out for
young people that come in groups of four to eight and w%u.) m{ght
look just a little nervous but full of expectation and anticipation.
This is your first chance to make new friends. Maybe you can even
share a taxi or bus with another team in getting into Vienna (for
transportation to and in Vienna as well as housing advice, see

Chapter VI).

Vienna's Secret Tourist Attraction: the “Dachgeschoss™

The local Viennese must be baffled when they notice that the
young suit-wearing foreigners who invade their hometown all have
the same destination: the “Dachgeschoss.” During the Moot in
Vienna, the Dachgeschoss will be your most frequently visited stop.

The German word “Dachgeschoss” can be translated into “roof
floor” and refers to the wop foor of a building; 7 e., the floor right
underneath the roof. In the language of the Vis Moot though, the
“Dachgeschoss” is far more than just a part of a building. The top
floor of the Juridicum, the building of the University of Vienna that
houses the law school, 1s the command center of the Vis Moot. If
Professor Eric E. Bergsten were the President of a nation called “Vis
Moot,” the Juridicum would be the White House and the Dach-
geschoss would be his Oval Office.
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;"W

Comparing the Dachgeschoss to the Oval Office, however, could
raise unreasonably high expectations among first-time Mooties, The
Dachgeschoss certainly has a charm of its own bur you would not
immediately think of a presidential office when you step out of one
of the smail Juridicum-elevators that have seen better days. The first
eye-catcher of the Dachgeschoss is not the prettiest: blue linoleum
flooring with a pattern of circles. The Dachgeschoss would be the
perfect place to host a “back to the 80s”themed party. But the area is
very spacious and the generous floor-to-ceiling windows offer a fine
view of Vienna. On top of that, there is unlimited supply of water
and coffec for everyone, free of charge.

The Moot administration is situated at one end of the Dach-
geschoss. You will hardly miss it since the administration team is
always busy organizing everything, from registering the Mooties to
allocating the hearing rooms to distributing the tickets for special
events. They are the brain of the Moot. Scattered around, you will
find the MAA-desk as well as desks
of publishers that sponsor the Moot
who display their books on interna-
tional arbitration and international
commercial law. And then there are
many tables and chairs as well as
lounge seats for the teams to meet
before the hearings, deliberate after
the hearings, plan their next items on
the agenda, or simply hang arcund
and chat with new friends.
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2.2 Mooties Go East

Created in 2003/2004, the Vis Moot (East) in Hong Kong is much
younger and smaller than its Vienna counterpart. The Vis Moot
(East) is based on the same principles, uses the same problem, and
substantially identical rules. However, the two Moots are completely
different, with different schedules, separate registranion and separate
winners. Also, the Vis Moot (East) takes place two weeks prior to
the Vis Moot but does not serve as an elimination round for Vienna.
Teams may register for both Moots but individual students who
argue in Hong Kong may not argue in Vienna in the same year.

The Hong Kong Schedule

Like its European counterpart, the schedule for the oral hearings
in Hong Kong is also prepaved long before and is available ar the
website of the Vis Moot (East). This greatly helps you plan your stay
in Hong Kong (see Chapter VI).

Saturda MAA Welcoming Parcy
Y g

Sunday Registration & Opening Ceremony

Monday — Thursday

General Rounds of Argument

Friday - Saturday Elimination Rounds of Argument

Sunday Final Round and Galz Awards Banquet

2.3 Whether in Vienna or Hong Kong: Let the
Pleadings Begin

No matter if you touched ground in Vienna or in Hong Kong, the
week will start off with the General Rounds in which each team will
argue against four other teams. As the week proceeds, the teams who
kave received the highest scores in the General Rounds will move 1o
the Elimination Rounds (i e., 64 teams in Vienna and 32 teams in
Hong Kong). At the end of the week, the two teams that made it all
the way through will have the honor to plead against each other in
front of all other teams and arbitrators.

A Simple Equation: 2x 4 =8

One big advantage of the Vis Moot is that every participating team
gets a chance to plead in the oral hearings. Unlike other moot courts,
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there is no elimination round prior to the oral hearings based on the

evaluation of the written memoranda. But having said thar, each and
every team member does not necessarily get a chance to practice
pleading skills. Some law schools put together large teams with more
team members than pleading siots in the General Rounds. The
number of team members is discretionary but experience has shown
that berween four and eight people make a good team (for more
details on team composition, see Chapter I1IT).

If your team has more than eight members, a simple arithmetic
exercise reveals that not everyone can participate during the General
Rounds {z. €., four pleadings with two team members each). Burt even
in smaller teams, speaking in front of the arbitral tribunal is not a
given. Some teams decide to send only their “best horses” 1o the
front. This might be a good approach if you wanted to win a
competition. The Moot is, however, not a competition but an
educational exercise (see above at VL.1). Preferably, every team
member should get the chance to argue in front of the arbitral
tribunal. If you participate both in Vienna and in Hong Kong, you
have more pleading slots available.

The Cheerleader Syndrome

Some teams — especially those from universities nearby — might be
accompanied by an entourage of affiliated teams, former Mooties
and members of their university. If you have to plead against a team
that fills the entire hearing room, do not be intimated. It is only
mportant to impress the arbitrators, not the spectators in the peanut
gallery. Focus on your arguments and let your adrenaline do the
work: You will be wide awake and ready for any question from the
arbitrators.

If you are from a team with a swrong fan base, please keep the
following in mind: Don’t intimidate! It is great that you can rely ona
group of people that believe in your abilities but be aware that other
students are lone fighters who cannot rely on such on-site support.
Some teams even travel to Vienna or Hong Kong without a coach
because this would exceed their budget. You would act within the
Moot sprit if you showed a small team that you acknowledge their
position. Why not invite them to join your group for drinks at the
official moot court bar (see Chapter II) after the pleading?

Not All Arbitrators Are the Same!

Arbitrators come in 2 wide range of shapes and sizes, This is not a
reference to their age, gender or other superficialities, but to the
amount of preparation they have undertaken before coming to
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Vienna or Hong Kong. Traditionally, the most prestigious scholars
and arbitrators travel to Vienna to act as arbitrators in the oral
hearings. The Vis Moot would be less impressive if only a bunch of
students and coaches came together to judge each other. But the
arbirration elite also gather in Vienna to meet long-time-no-see
friends and to mingle with their kind.

Once you find yourself in Vienna or Hong Korg, you will know
the Moot Problem by heart. You will be able to cite cases without
referring to your notes and you will know from the top of your head
that Procedural Order No. 1 can be found on page 47 of the file.
And of course, you will have prepared specific and witzy answers to
the most common questions an arbitrator could possibly ask....or so
you thinlk! .

But the range of questions by arbitrators is endless. Some arbi-
trators also act as coaches of other teams (of course, they are not
allowed o judge a team they are affiliated with). Those arbitrators
can be tricky because they know the Problem inside out and will
surely find your weak spot. They will notice immediately if you are
unfamiliar with some of the details, or they may spontaneously
deviate from your rehearsed arguments. Other arbitrators, however,
have not even touched the file before coming to Vienna or Hong
Kong. Those arbitrators can be wricky, too, because their questions
are unpredictable. For example, an arbitrator could ask you how
such a machine ~ that is defective and now part of the Moot Problem
~ worlks in general, and why Claimant was unable to fix the machine
himself. An arbitrator could also inquire if Respondent concedes
that the arbitral tribunal has jurisdiction to hear the case so the
parties can concentrate on the substantial issues rather than arguing
procedural issues. There is no correct or incorrect reaction to such
situation ~ just be prepared that the arbitrators are not prepared,

Arbitrators are encouraged to behave in the exact same way they
would do in real arbitral hearings. Consequently, they might bom-
bard you with questions the second you have introduced yourself
and your co-counsel and before making your first arguments. Arbi-
trators might also sit in silence until you have finished your plea:dlng
and ask only one single question. This is part of the Moot experience
and it should not bother or concern you. It only shows that different
backgrounds lead to different approaches — just like in the world of
real arbitration.

Getting to Know the Other Side

Once you have registered onsite in Vienna or Hong Kong you
will be provided with your team’s schedule. Now, you are getting
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down to serious business: Who will be the four teams that you wil] -

plead against ir: the General Rounds?

The Moot organizers will try everything to avoid pleadings be-
tween universities from the same country. What is more, they also
try to mingle the teams as much as possible. One of the unique
features of the Vis Moot is that it provides for a very international
environment. In an ideat Moot world, you would be pleading against
four universities from four different continents. You would be
introduced to four completely different legal systems and pleading
styles.

There are, however, more universities participating in the Moot
from Europe and the US than from countries like New Zealand,
Ethiopia or Bahrain (for an overview, see our world chart in Chapter
11). It is therefore more likely for you to compete agains: 2 European
or an American university than pleading against teams from more
exotic countries. There are pros and cons to this aspect. On the one
hand, if you are from a European country with a civil law back-
ground, the pleading style and line of arguments of the African
competitors will take some getting used to. Likewise, the African
team will wonder why you do not show any enthusiasm when
pleading your case. In such a pairing, it might be difficult for you
to stay on track with your own line of arguments. On the other
hand, it will be those pleadings that will stay in your mind forever
and that make up the Moot spirit. Additionally, those are the
pleadings where you can show your advocacy skills the most.

No matter where your pleading partaers for the General Rounds
are from, you should get to know them before the actual pleading
starts. In fact, this is a two-fold-task: First, you could prepare for the
pleading by finding out how the other team “ticks.” Do they have a
common law background or a civil law background? Is the univer-
sity new to the Moot or part of the Moots “ivy league” (. e., those
who have participated in the Moot since 1993)? Second, it is always
nice to get 1o know the other teams personally. Why not have drinks
with your “future opponents” at one of the numerous receptions
that take place at the beginning of the week? In case you do not
malkse it before the acrual pleading, show up a litde carly and have a
quick chat with the other side. Maybe you can already agree on an
order in which you would like to present the issues. If the sribunal
later asks whether the parties have reached an agreement in this
regard, you have something to offer.

In any event, getting to know the team on the other side can help
you to feel prepared and ready for your pleading and show the
arbitrators why your team deserves the full 200 points.

3. Being Social: Receptions and Parties

3. Being Social: Receptions and Parties

The oral pleadings will be a great experience. But what you will
probably remember for a lifetime are the receptions and parties that
accompany the weeks in Vienna and Hong Kong. Those events
come in handy because you will not have to arrange for meetings
with newly found friends — you will meet them anyway at one of the
receptions or parties that are scheduled for the day.

3.1 Receptions and Parties in Vienna

MAA Welcome Party at Palais Eschenbach

Traditionally, the first stop of every Vienna stay is the MAA
Welcome Party at Palais Eschenbach on Thursday. Technically
speaking, the MAA Welcome Party takes place before the actual
start of the Moot on Friday. But especially for the fact thac the
General Rounds will not start before Saturday contributes to the
relaxed atmosphere at Palais Eschenbach. .

As a classical Austrian palace, Palais Eschenbach serves as an ideal
location 1o welcome the Mooties from all around the world to
Vienna. Its stunning chandeliers and the tasteful interior decoration
create a unique atmosphere. The first big get-together of the weelk is
a great opportunity to meet teams and coaches before the Official
Opening Reception takes place the day after. This is probably also
the reason why the Welcome Party at Palais Eschenbach happens to
be a success year in and year out.

Official Opening Reception

On Friday, the Official Opening Reception at the Wiener Kon-
zerthaus signals the festive start of the Vis Moot competition in
Vienna. If you already thought Palais Eschenbach is a fancy venue,
then wait until you see the Wiener Konzerthaus. As one o’_f Vienna’s
most beautiful venues, it provides enough space for the increasing
number of participants every year. The Mooties will be welcomed
by the organizers and several other speakers. In addition, Professor
Harry Flechtner will perform his legendary CISG song and an
exclusive twne in honor of the latest Moot Problem. Afterwards,
everyone is invited to have 2 glss of wine and to chat with other
participants. On this occasion, you will also wimess the huge
number of people that are actually attending the Moot in one way
or another,
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Although not mandatory, most teams will wear festive evening
dresses. The Official Opening Reception serves also as 2 great start
of the first evening program, which will eventually move on to the
official Moot bar, the Schwarzberg,

The Moot Bar: Schwarzberg (until 2014: Ost Klub)

In fact, there are two hot spots where Mooties, alumni, coaches
and arbitrators meet over drinks in Vienna. The most traditional one
is the Schwarzberg. Itis located in the centre of Vienna and its doors
are open almost every night during the Moot. The Schwarzberg does
not charge entrance fees and offers drinks at very reasonable prices.

After long Moot days, the Schwarzberg offers you the chance to
get out of your suit and spend time in a more casual atmosphere. The
guests may compete against each other in exciting table soccer
matches, have a couple of drinks at the bar, or dance on the dance
floor. Apart from the Schwarzberg, the Aux Gazelles has evolved to
a very popular location for anyone involved in the Moot. The Aux
Gazelles is the ideal location to enjoy the social side of the Moot,
providing for a bar, lounge and dancing area in a picturesque

European-African seiting. It is located right next to the subway exit
at “Museumsquartier”.

The MAA Walking Tour and Goulash Dinner

‘The MAA Walking Tour usually takes place on Saturday or
Sunday. A professional tour guide leads you to well-known tourist
attractions as well as to some of the secret attractions that you would
probably not find if you were exploring the city by yourself. At the
same time, you will learn about the history of Vienna, especially
about the golden age when Vienna was the capiral of the Austrian-
Hungarian Empire. Even those of you who have been to Vienna
before are encouraged to join the walking tour because there are
wours for beginners and “advanced” Mooties.

After the walking tour, everyone is invited to enjoy a traditional

Austrian-Hungarian goulash dinner. Tickets are available at the
MAA’s website.!

Visit the United Nations

Another interesting possibility to spend one of your afternoons is
a visit to the United Nations. It usually takes place on Monday.
Those who register get an exclusive insight about the UNCITRAL
headquarters in Vienna and the history and work of the United

U wrorw.maa.net.
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Nations. The participants will be introduced to the work of the
United Nations by experienced guides. Subsequently, there is the
chance to attend 2 lecture about the business of the United Nations
particularly with regard to its work in internationa trade law. Again,
tickets are available on the MAA’s website.?

Farewell Party at the Bollwerk

By Wednesday, when the majority of the teams have dropped out
of the pleading rounds, it will be time for the farewell party at the
Boliwerk. Those “unlucky” teams that may not plead in the Final
Rounds the next day get the chance to say goodbye to Vienna in a
proper manner. Sometimes, even teams that are still in the competi-
tion will show up at the Bollwerk to dance the night away. Those
teams deserve your praise and appreciation for demonstrating the
real spirit of the Moot

The Boliwerl offers more space than the Schwarzberg. From
experience, the additional space is urgently needed since everyone
wants to take the last opportunity to party with all old and new
friends. The Farewell Party therefore guarantees an appropriate
ending for the probably best experience of your kife.

The Awards Banquet

Thursday, the last day of the Vienna Moor, starts off with the
semi-finals, Once the arbitrators have rendered their decision on
which two teams will proceed to the grand finale, the Moot crowd
will move to the Vienna Congress Centre for the Final Hearing and
the Awards Banquet. This will bring the Vis Moot to its formal end.

If you have not noticed the number of people involved in the
Moot until then, you will certainly be impressed by the spectacle
that unfolds in front of the Congress Centre. Hundreds and hun-
dreds of Moot participants, arbitrators, coaches and professors will
make their way to the big showdown. Again, most attendees will
wear formal attire although this is not mandatory.

The pleading of the two teams that made it all the way to the finals
will take place in front of all other teams and arbitrators. After the
Final Hearing, everyone will be asked to leave the auditorium so that
it can be prepared for the banguet lunch at 3:06 p.m. In order to
attend the Awards Banquet, tickess are required and have o be
presented when re-entering the auditorium. Upon registration on
the first day of the Moo, five tickets are reserved for every team.
Any additional tickets have to be purchased from the Moot organi-

2 www.maa.net.
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zation team located at the Dachgeschoss. Those tickets usually sell
out quickly, so make sure to buy enough tickets early.

The Banquet lunch will be served white the teams and arbitrators
listen to the announcement of the various awards. The last an-
nouncement will be the one of the prevailing team of the Final
Hearing. And then, the moment arrives: Your Vis Moot s officially
Qver.

3.2 Receptions and Parties in Hong Kong

The Vis Moot (East) might be smaller than its Viennese counter-

part, but the receptions and parties in Hong Kong are certainly no
less exciting.

The MAA Welcome Party

On Sunday, the MAA Welcome Party will be the first social event
students and arbitrators can attend during their stay in Hong Kong.

Since the MAA Welcome Party is scheduled before the actual start
of the moot, many teams will still be on their way to Hong Kong
and may not be able w attend the Welcome Party. In the 14% Vis
East Moot, the Welcome Party took place at FoFo's rooftop bar,
which 1s located in the middle of Lan Kwal Fong. This is the first
chance to get in touch with Hong Kong's vibrant nightlife.

The Official Qpening Reception

The Vis Moot (East) in Hong Kong officially starts on Sunday and
is inaugurated by Louise Barrington at the Official Opening Recep-
tion. Various welcome speeches are delivered and the Mooties will
be able to get a first impression of the number of students that are
participating in the Vis Moot (Fast).

Just like 1n Vienna, the ceremonial part of the Opening Reception
is followed by an invitation to stay for a glass of wine and to mingle
with other artendees of the Vis Moot (East). Once the Opening
Reception has finished, everyone will move on to the Moot Bar.

The Moot Bar

Every Vis Moot needs a bar. If you are looking for a place where
teams, arbitrators and coaches come together after mooting all day
long, the MAA will not disappoin: you in Hong Kong.

However, there is not the Hong Kong Moot bar. Instead the
venue changes from year to year. In the 14" Vis East Moot in
2016/17, the place to meet mooties, alumni, arbitrators and coaches
i Hong Kong was the China Bar in Lan Kwai Fong. One special
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feature for Vis East participants who showed their Vis East badges
was the happy hour until 12 midnight.

The MAA Antique Open-Deck Party Tram Tour

In a buzzing city hke Hong Kong, you wouldn’t necessarily
expect the {relatively slow) tram to be the most popular and famous
public transportation. Not until you get to know Hong Kong! You
should therefore take the chance and join the MAA Antique Open-
Deck Party Tram Tour. The MAA has booked two historic double-
decker open-top wams on which you can enjoy the ride through the
ilurminated streets of Hong Kong at night. It is advisable to register
early, as spaces fili up quickly?

Although the name of this tram tour features the word “party,”
please note that this is not the Moot bar on wheels. Drinks won’t be
served. The MAA encourages you to bring them yourself.

Admitredly, this is not the usual way Hong Kong citizens use the
tam to get from point A to point B. If you have the feeling that you
have partied enough, you can exit the ram halfway through and
enjoy the horse races at the Happy Valley Racecourse.

The MAA Visit to Happy Valley Horseracing

Horseracing is one of the British craditions that lefe its mark in
Hong Kong: Hong Kong citizens love horseracing. To get a taste of
this part of ITong Kong culture, you should join the MAA Visit to
the Happy Valley Racecourse. If you already went on the MAA
Open-Deck Party Tram Tour, then you oaly have to leave the tram
halfway through. If you want to get to Happy Valley straight away,
just talke the MTR Island Line to Causeway Bay, leave the station

through Exit A and {ollow the signs to the race course. Bets start at
HXD 10. Good luck!

Sunset Boat Trip and Seafood Dinner

If the receptions and parties in Hong Kong top their equivalents
in Vienna, then it is because of the Seafood Dinmer on Lamma
Island. This is one of the most fascinating social events in Hong
Kong. Just a beautiful boat trip away from Heng Kong Island,
Lamma Island or “Pok Liu” welcomes visitors with its numerous
fish restaurants. In contrast to the vibrating atmosphere throughout
the rest of Hong Kong, Lamma Island offers you a piece of un-
touched nature and a break from the metropolitan vibe that makes

? Visit the events page on www.maa.net.
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Hong Kong so special. Registration takes place at the Vis Centre
(sears are limited).

At the Seafood Dinner, the Mooties will be served several courses
of familiar and unfamiliar dishes. Everyone is encouraged to try out
the exotic seafood and to wine and dine in a refaxed atmosphere. In
the course of the evening, a Karaoke contest will be staged. Louise
Barrington will “invite” every team to perform a traditional song
from their region, so make sure to be prepared!

Farewell Party

The downside: Every Vis Moot competition has to come to an
end. The upside: This calls for an appropriate farewell party! The
location for this event is determined annually since reservations in
Hong Kong depend significantly on other events that are taking
place in the city at the same time. The MAA, however, confirms that
one thing is guaranteed: this eveat “Is traditionally a blast.”

The teams that are lucky enough to be exempted from pleadings in
the Final Rounds get the chance to shake off the stress of the past
months and to bring this chapter to an end in proper fashion.

The Gala Awards Banquet

On Sunday, the last day of the Vis Moot {East) will start with the
final hearing of the oral rounds in front of a large audience. The
winner will be announced at the Gala Awards Banquet which takes
place immediately afterwards. The participants will be served lunch
while they cross fingers for the announcement of the awards for the
best speakers and best memoranda in the competition. Just like in
Vienna, five tickets are reserved for every team but additional tickets
may be purchased separately. Lastly, the teams and the coaches get the
chance to congratulate each other and to plan to meet again next year!

4, Being in Vienna: How to Make io Most
of Your Stay

The week in Vienna is packed with oral pleadings, receptions and
parties but it is also nice to step out of the Moot crowd every once in
a while and simply enjoy the city. Especially if you are not from 2
European country with castles, cobble stoned streets and old city
neighborhoods you will be stunned by the city of Vienna.
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4.1 How Do 1 Get Around in Vienna?

Vienna’s public transportation network is extensive and covers all
23 districts (“Bezirke™). The districts are arranged in a circle with the
city center being in the 1st district and then moving ourwards like a
snail shell. Vienna’s transportation neiwork includes buses, wams
and underground merro lines.

Tickets generally cover all modes 7
of public transport and are available :
for differeat periods of time, such as Dont
for 24 hours or calendar weeks. For " a
purposes of the Moot though, the eekL.}’f’boket
weekly tickets are wicky. If you ar- buta
rive in Vienna on Thursday, a weekly »Stred
ticker will only be valid until Sunday.
Because the weekly tickets run per
calendar week (and not for seven
days in a row), you will need a new
ticket at the beginning of the week on
Monday. It is therefore advisable to buy a “8§-Tage-Klimakarte”
instead. This ticket consisis of eight strips (“Streifen”) and can be
used for eight days. As soon as vou punch one strip, it is valid until 1
aamn. of the following day. You can also share the “8-Tage-Klimakarte
“ by punching one strip per passenger and day. As of 2017, the
“8-Tage-Klimakarte  costs EUR 38,40 and can be purchased at
booths of the Vienna Transportation Service (“Wiener Verkebrsbe-
triebe™) which are located in bigger stations or at tobacco stores.

There are no turnstiles or other ucket barriers when entering 2
tram or bus. You are obligated to punach your ticket aboard. There
will be random ticket inspections o ensure that passengers do not
dodge the fare.

4.2 \Where Do | Stay in Vienna?

Vienna offers many housing alternatives. You can stay in a regular
hotel, a2 bed and brealfast {called “Pension”) or even at the YMCA.
Since there are numerous possibilities to find nice hotels online (e g.,
via “tripadvisor”) there is no need to recommend specific hotels in
this guide. If you plan to stay in a hotel in Vienna, you should,
however, keep in mind that there are many Mooties and arbitrators
from around the world who will need a roof over their heads, The
hotels close to the Juridicum and close to the reception venues will
be fully booked quickly.
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Another housing alternative — and probably the best one - is
renting an apartment for the week. In recent years, this form of
housing became quite popular amongst Mootes. Renting an apart-
ment has many advantages: (1) an aparcment is generally less expen-
sive than hotel rooms for everyone; (2) you will be able to prepare
breakfast and dinner at home rather than having to spend your
money in restaurants; (3) those of you who plead will have 2 place
to study and prepare for the hearings ahead of you; and (4) you have
an excellent place to hang out together with your team members
before going out at night (which might however collide with advan-
tage No. 3).

So how do you find the perfect aparument in Vienna? You can
start your search by looking at one of the following websites:
“www.ferienwohnungenwien.com” or “www.apartment.at’. You
can also ask zmong former Mooties of your university if they have
any suggestions. In most cases, an apartment is passed down from
one Mootie generation to the next.

When choosing your apartment, there is only one thing that
matters: location! However, your dream apartment does not have
to be in the city center. In fact, apartments in the 1st district of
Vienna will be very expensive. You should make sure though that
the apartment is not too far in the outskirts because then it will be
difficult to get to the city center. You are fine as long as the
apartment is located anywhere in districts No. 1 to No. 9. Your
apartment should preferably be close to the Vieana tram line. In
this case, you are flexible enough to get 1o the pleadings during the
day and to the receptions and parties at night. But do not expect to
hop on a tram when you stumbie out of the Schwarzberg at 2 a.m. in
the morning. Most public transportation enly run undl around
midnight. Afterwards, you will need to get a taxi to ger home but
there are always a few taxis waiting in front of the Schwarzberg,

4.3 What To Do in Vienna?

Vienna can be a cultural overdose; there are so many museums,
galleries, theatres and old palaces to visit that you could spend
several weeks doing just that. If you cannot afford to see all of
Vienna, you will have to concentrate on the highlights.
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Stephansdom

The “Stephansdom”™ (St. Ste-
phen’s Cathedral) is Vienna's
most famous church, It is the seat
of the Archbishop of Vienna and
situated in the city center. The
Stephansdom is not far from the
Juridicum so you can easily walk
there after your pleading. You will
recognize the Stephansdem by its
richly colored roof. The roof con-
sists of a mosaic of 230,000 ()
yellow, green, white and brown
glazed tles.

Once you have reached the Ste-
phansdem you should definitely
have a look inside. Afterwards,
you can reward yourself for your
cultural interest with something
from the “Manner” shop situated right next to the Stephansdem.
Manner produces all kinds of wafer products and other confection-
ary and is genuinely Viennese (Arnold Schwarzenegger is a big fan
of Manner). In fact, the company logo is a picture of the Stephans-
dom because the shop next t the Stephansdom was the first one to
be opened in the 1890s.

Schlass Schénbrunn

The “Schioss Schénbrunn” (Schénbrunn Castle) is one of Vienna's
major tourist attractions. It was built in the 17 century as a hunting
and recreation residence. The Schénbrunn complex includes more
than just the castle, though. First and foremost, there is the “Tier-
garten Schénbrunn” (Schénbrunn Zoo), the oldest zoo in the world
that dates back to 1752. There is also an orangery, an English garden
and a palm house. You can easily spend the whole day in Schén-
brunn, have coffee and some “Sachertorte” (see below at V1.4.4), and
enjoy springtime.

Hofburg and Belvedere

You need not travel all the way to Schloss Schénbrunn to visit a
Viennese castle. There are two famous castles located right in the city
center, the “Hofburg” and the “Belvedere.” The Hofburg is the
former imperial residence and was the home of the Habsburg
dynasty. It also comprises the “Hofreitschule” (Spanish Riding

161



VI. Seven Days in Vienna and/or Hong Kong

School), a center for classical dressage. There are public perfor-
mances and sometimes public viewing of training courses is possible.

Should you want to see the famous “Kiss” painting by Gustav
Klimt, just go to “Schloss Belvedere” located near the Schwarzen-
bergplatz.

Prater

The “Prater” is Vienna's version of Disneyland. However, it has been
around a little bit longer than Walt Disney’s amusement parks. In 1766,
the Emperor Joseph II declared that the area in Vienna’s 20¢ district
shall be free for public enjoyment. Soon afterwards, cafés and Viennese
coffee houses were established. The main aztraction of the Prater is the
“Wiener Riesenrad” (Viennese giant wheel) which dates back to 1897.
Despite its age, it 1s still up and running and if you dare a ride, you will
have perfect views of Vienna from 64 meters above the ground.

4.4 Food Culture: What Do | Eat in Vienna?

Food is very important for getting to know the culture of the
place you are visiting. In Vienna, there are at least three things you
should try: (1) Wiener Schnitzel; (2), Viennese coffee; and (3)
Sacherrorte.

The “Wiener Schnitzel” is a flatly pounded piece of veal that is
first coated in egg and breadcrumbs and then pan-fried which gives
it a golden crust. In the cheaper version, you will be served pork
instead of veal, which is called a “Schnitzel Wiener Art.” The Wiener
Schnitze! is usually served with potato salad and cranberry jelly (ves,
the combination does taste delicious). The best place to eat Wiener
Schnitzel is the restaurant “Schnitzelwirt” at Neubaugasse No. 52.
The most famous place for Schnitzel is the restaurant “Figlmiiller” at
Wollzeile 5 in the 1% district. On their website, they actually call
themselves “the home of the Schairzel”,

If you go m large
groups, call restaurants be-
forehand to make a reser-
vation. It might be difficult
to  accomumodate larger
groups on short notice.

Viennese coffee is dif-
ferent from coffee else-
where in the world. Stran-
gely, most people first
assaciate coffee with Ttaly

4. Being in Vienna: How to Make to Most of Your Stay

but coffee from Vienna is just as good - no, it’s better. There is not
simply one type of Viennese coffee but many alternatives. The best
alternative would probably be a “Wiener Melange”; a mild coffee
comparable to a cappuccino with equal parts of steamed milk and
foam.

The “Sachertorte” is Vienna’s
famous cake and would taste
great with your Viennese coffee,
Unlike many other cakes, the
Sachertorte goes without cream
inside and rich sugar decoration
on the outside. It comes along
like a plain and innocert choco-
late cake covered in dark choco-
late icing...but the taste!

The “Original Sacher Torte”
was created 1n 1832 and is only
available at one of the Sacher
Shops. The Sachertorte “flagship
store” is the Café Sacher adja-
cent to the Hotel Sacher at
Philharmonikerstrafle 4 in the 1% district. But other cafés and shops
also sell Sachertorte. For a real Viennese experience, wy “Calé
Central” in Herrengasse 14. This Viennese coffeehouse dates back
o 1876. The atmosphere at “Café Central” — Gustav Klimt's favorite
place — is unparalleled, especially when vou come in while the piano
player provides some background music.

4.5 Views From Inside: Vienna in a Nuishell

Finally, if you wanr to get to know the real Vienna, you need to
ask a Viennese. That is exactly what we did! Here is first hand
insight information on Vienna from our colleague Stefan Riegler
from Baker McKenzie Vienna:

Which 1s the best tourist atiraction everyone
has to visit when being in Vienna for the first
time?

The wost enchanting tourist atoraction wa-
doubtedly is Schiwbrumin Palace, the wagni-
fleent Bavoaue rvesideace of the Habsburg em-
PﬁI’D‘(S.
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Which is the best non-tourist attraction everyone has to visit after
having seen all the tourist attractions in Vienna?

A absolute nsider thp Is the “Third Man Tour” - lnumerse yourself
into the city wnder the clty”

Where would you spend your day off if it's raining cats and dogs?

A by dlay bs just perfeet for the Alberdng Musewm, followed by
awn extended stay in one of the Viewnn coffeehouses.

Which place or street describes the vibe of Vienna the best? Why
15 that so?

The Graben (viennn’s wost fanous stveet bn the cf.t&j cemter) angd
the Prater on 0 Sundey - whether iE's shopping, dolng business or
relaxing, eveniually) every Viennsse goes there.

Talking about food and drinks: What is THE Viernese specialty
everyone should wy while being in Vienna?

Wicner Schnitzel!!

Which souvenir would you buy and take home to remember your
wip to Vienna?

There's wo need for a souvenly - Just go there again, and again ...

Which behavior or activity is an absolute “no-go” in Vienna?

You can get some to-go coffee at any) place bn the werld, but wien
Yow are bn viewns, take your thme and have a veal coffee tn a proper
onfé.

What is your best-kept secret about Vienna that only Viennese
know zbout?

We fire wot 85 griampl) as we appear to be.

5. Being in Hong Kong: How to Make the Most of
Your Stay

Hong Kong is a great place 1o explore! Especially if Asia is far
from your home country, the people and cuiture will be captivating.
You should try to step out of the Moot crowd every once in a while
and experlence the vibe of the city yourself.

5.1 How Do 1 Get Around in Hong Kong?

Hong Kong tourists are traditionally overwhelmed by the huge
crowds that seem to be traveling 24 hours a day. Basically, in Hong
Kong almost every spot can be reached via subway, bus or taxi.

The most convenient way to use the MTR (mass transit railway)
and the KCR (Kowloon-Canton Railway) is by purchasing the so

* http://wwrw.drivcemanntour.zt/en/index. himi.
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called “Octopus Card.” The Octopus Card is a rechargeable stored
value card and is a widely utilized payment system for basically all
public transport in Hong Kong. Additionally, the Octopus Card can
also be used for payments in virtually all kinds of stores.

You can purchase the Octopus Card at every bigger rail station
for HKD 150 where HKD 50 are held as a deposit and the remaining
HED 100 can be used as regular card value. When you return the
card, you recetve the deposit and the value left on the card.

If you use a cab, make sure that you also bring the description of
your destination in Chinese with you because not every taxi driver
will be able to talk English.

5.2 Where Do | Stay in Hong Kong?

To put it plainly, it can be a challenge to find affordable accom-
modation in Hong Kong. Sure, Hong Kong offers an incredible
number of hotels but they are not cheap. Luckily, the organizers of
the Vis Moot (Rast) help out by making special arrangements with
hotels in vavious prize categories. You will find =z list of those
accommodation possibilities including their special rates for Moot
Court participants via the official website of the Vis Moot (East)®.
Like in Vienna, however, the best hostels and bed and brealfast
options will be passed down from one Mootie generation to the
nex,

5.3 What To Do in Hong Kong

Hong Kong has many grear tourist attractions to offer. Some of
the interesting places are farther out and you might need at least half
a day to explore (e. g., the Big Buddah on Lantau Island). Other
spectacular places are just around the corner and maybe you would
not even call them a tourist attraction (e g., the ferry ride from
Kowloon to Hong Kong Island).

The Victoria Peak

One spot that every Mootie should visit during the stay in Hong
Kong is the Victoria Peak. With 552 meters above see level, the top
of the highest mountain on Hong Kong Island offers the perfect
opportunity to take impressive pictures during the day as well as at
night.

5 hewpy/fwww.cisgmoot.org,
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SR

The peak can be reached easily by bus as well as by the Peak
Tram. At a maximum steepness of over 48 %, the Peak Tram itself is
an amazing experience and probably the most spectacular way to
reach the Peak. If you are lucky and caich a clear day, the Victoria
Peak offers breath-taking views of the island and the mainland.

Big Buddah

Another famous landmark of Hong Kong worth sceing is the Tian
Tan Buddah or simply the “Big Buddah” on Lantau Island. With a
height of 34 meters, the Big Buddah is one of the biggest Buddhist
monuments in China and the biggest one in Hong Kong. This
impressive statue is located on the top of a mountzin on Lantau
Island and symbolizes the harmenic relationship between men and
nature, people and religion.
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If you consider visiting Big Buddah you should at least expect a
half-day trip. You can reach Lantau Island either by ferry or by
MTR. You may then use one of the bus routes or take the gondola
jift which guarantees to make for a unique view of the island.

Star Ferry Ride from Kowloon to Hong Kong Island

If you think a ferry ride is ot a tourist atraction, think again. The
Star Ferry Company carries passengers across Victoria harbor, be-
tween Hong Kong Island and Kowloon on the mainland.

Aboard the ferry, you will have spectacular views of the city. You
can just sit, relax and enjoy the view that unfolds in front of you.
Coming from Hong Kong Island, you can either board at “Central”
or at “Wan Chal.” From both piers, the ferry will take you across to
“Tsim Sha Tsui” on the Kowloon peninsula. Once you have arrived
at Tsim Sha Tsui do not head straight back to Hong Kong Istand but
proceed to our next tourist suggestion: the Avenue of Stars.

The Avenue of Stars

At first glance, the Avenue of Stars seems like an imitation of
Hollywood’s Sunset Boulevard. At second glance, it might sull be an
imitation but one with a view! Kowloon’s Avenue of Stars pays
tribute to Hong Kong’s {ilm industry, with names such as Bruce Lee

and Jacky Chan.
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But from the Avenue you can also enjoy breathtaking views of the
city, especially of all the skyscrapers that are lined up on the other
side of Victoria Harbor. It seems like Hong Kong knows quite well
that its skyline is one of the prettiest in the world. And in case the
many twinkling lights are not enough for you — there is a light and
sound show called Symphony of Lights every night!

A

Stanley Market

If you have seen enough of Hong Kong’s skyline and buzzing city
center, take a bus tour to Stanley Market for some serious Hong
Kong souvenir shopping. Be aware though that the bus will ride
along a windy road and getting car sick might be a problem.
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Stanley has once been a fishing village and its market has ever
since attracted people. Nowadays you do not go there to buy fish
but t-shirts, electronics, small wood crafts and jewelry. Even if you
are not interested in buying anything specific, Stanley market is
worth a visit for strolling through the tiny streets and teking in the
atmosphere of the place.

5.4 Food Culture: What Do | Eat in Hong Kong?

Food culture plays an important role in Hong Kong. You will
find everything from small street carts to big fancy restaurants over-
looking the city. Of course, McDonald’s and Starbucks have taken
over the city but do you really want to go home telling everyone
that your Hong Kong food experience was 2 Big Mac?

If you want to get to know some Chinese food, there is one great
place to go: the Temple Street Night Market. Ols, there are some
funny things on the menu but would you not agree that the same
applies to your country’s dishes? Temple Streer Night Market has at
least three advantages: The food is inexpensive; the food is always
fresh because of the many customers; and you will be entertained
while dining. You can simply sit at one of the many plastic tables on
one of the colored plastic chairs and watch the crowd that passes by.
It is a great place.

5.5 Views From inside: Hong Kong in a Nutshell

Finally, only Hong Kong people can show you the real Hong
Kong! We asked our (former) colleague James Kwan from Balser
McKenzie Hong Kong to reveal some of Hong Kong's best kept
TOUrISt Secrets:

Which 1s the best tourist attraction everyone
has to visit when being in Hong Kong for the
first time?

Taize the trav from Garden =l to “The Peaie”
- the short trip will be vewarded with a great view
of Howng Kong's skeyline anat the harber.,

Which 1s the %esr non-tourist attraction
everyone has to visic after having seen all the
tourist atractions in Hong Kong?

b, this highly) unlikely evear, tike the ferry to Macaw, the former
Portuguese cotony 5o rich with cultwral wonwments dating back to
colonial times, and enjoy some Portuguese food.
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Imagine a one-day-holiday in Hong Kong: How would you
spend your day? Where would you stop for lunch and dinner?

A vich dim su breakfast shoulel prepare You best for the following
towr: first walk it all off on a short hilee from Parkview to Quarry
BaY, go to Stanley for the open warket and uneh b the aver, head o
rMongieoke Lasties” warket and yauw g Tel Tewple Street for some Locat
flavors, go shopping for sports gear, DVDs, and dlectronics n Mon-
gloke {if you're into trand itens Canton R, Tsim Sha Tsul is the
place), have o drinik at Aqua (1 Peking Rd., Tsim Sha Tsul) provid-
ing spectacular views of Hong Keng harbor, and dinner bn Tebw Sha
Tsud, thew take the ferrad back aervoss the havbor to Ceniral - with late
wight drinks in Lan Rwai Fong to rownd off the day.

Where would you spend your day off if it’s raining cats and dogs?

The perfeet place for a rainy day is FC wmall bn Central, Thues
Square in Causeway By, or LSeuare/K11 bw Tsbw Sha Tsul (all
attached to o MTR. station), both offerlng excellent shopplng opportu-
nities and typical restaurants {and a clnemal),

The Captain’s Bar at the Mandarin Orlental and the Dicken’s Bar
{Excelsior Hotel, Causewny) Bmcj} showing foothall and Aussie sports
ave alsp reconumended,

Which place or street describes the vibe of Hong Kong the best?
Why is that so?

Central - the place is buzzing with energy and never slegps! 1t is @
major busingss district with shops, restaurants, and bars - Yoth high
endl and Local.

Talking about food and drinks: What is THE specialty of Hong
Kong everyone should try while visiting?

well, Pntwot sure where to start: Shrimg duwmpling at a dine sum
vestaurant - Tha Ho wWian (the world’s cheapest mMichelin Star restau-
rant), is highly recommended. Better go enrly to line up! Maxim's
Palnce at Clty Hall Central do diva s the traditional way - with the
trolleys. Or Peiting duck ... and Wown Ton woodles ... with Tsingtao
beer, of course ...

1t’s a Saturday night and you want to go out with friends. Where
and at what time would you go?

we would certainly go to the Soho aven for dinner, and thew check
out the bars at volar, Dragon-i, and Beljing Club, eash of them at Lan
Kowal Fong.

Which souvenir would you buy and take home to remember your
trip to Hong Kong?

Much wmore than a souvenlr, wamely o littde work of @t is 4
postears with ong’s persomal wanee translatesd and hand printed in
Chinese calligraphy (at Stanley Mariket).
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Which behavior or activity is an absolute “no-go” in Hong Kong?

Surfing during a typhoon #3 signal and above.

What is your best-kept secret about Hong Kong that only citizens
know about?

I You need ke geo by taxi across the havbor (Hong Kong to Kowloon
and vice versa), Wail one with the Fer Hive’ siowm covered up - andl Looke
what happens ...
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Vil. Where to Go From Here: Life Goes on
After the Moot

Maybe you will feel a certain kind of emptiness once you have
said your farewells to new friends, packed your bags and boarded
your plane back home. Is this really it? Why has it gone by so fast?
No more pleadings tomorrow? These emotions are the first signs of
a disease which is nearly incurable and possibly lasts for a lifetime:
the Vis Moot disease.

But your pain can be soothed. The end of your life as a Mootie
does not have to be the last time you met the Vis Moot crowd. There
are various ways to $1ay in contact: you can join the Moot Alumni
Association (MAA), participate in future Moots by judging the
written and oral arguments of a new generation of Mooties, and
consider working in the “real” arbitration world. But be warned that
those activities will rather intensify than cure your Vis Moot disease.

1. Stay Involved: Moot Alumni Association

The Moot Alumni Association (MAA) is the perfect placform to
stay in touch with all new friends and colleagues who have crossed
your path during the Vis Moot. It is open to Mooties, coaches,
arbitrators and everyone else who has been involved with the Vis
Moot.

The MAA was founded in 1996 by a group of Mooties who
wanted to stay in touch beyond their time together in Vienna. Time
has passed and the MAA has grown from a bunch of Moot alumni o
an international network of attorneys, professors, managers, research
scholars and students who all share one thing: their participation and
involvement in the Vis Moot.

Your first step to get involved is a membership subscription via
MAA's website.! The MAA runs several projects for you 1o get
involved in, both directly related and unrelated o the Moot. For
example, each year the MAA organizes the welcome parties for
Mooues and arbitrators in Vienna and Hong Kong. Of course, there
15 also the MAA Walking Tour and Goulash Dinner in Vienna, and

! hrepi/fwww.maa.net.
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the MAA Aatique Open-Deck Party Tram Tour in Hong Kong (for
more details, see Chapter VI). Additionally, the MAA hosts the
Generations in Arbitration conference (GIA) which is 2 combination
of a student seminar and practitioners’ worlshop that takes place a
few days prior to the start of the oral hearings in Vienna and Hong
Kong. But there are even more activities of the MAA than could be
mentioned here.

Have a look at the MAA’s website and see for yourself how you
can get involved and stay involved with the Moot crowd.

2. Come Back in a Different Role: Become a Moot
Coach and/or Arbitrator

You have seen what it is like to be a Mootie, now you can see
what it is like to be on the other side.

At many universities, former Mooties coach or at least co-coach
the next generation of Mooties. This is a clever move since former
Mooties will have the experience needed to give the right advice.
Also, former Mooties will be as enthusiastic {or even more enthu-
siastic) to hand in well-written memoranda and to draft convincing
pleadings. Once they graduate from law school, Moot Court coaches
are also permitted to judge the memoranda of other teams and act as
arbitrators in Vienna and/or Hong Kong (as long as they are not
affiliated with those teams). This is wise, too. No one else is better
suited for the job of a Vis Moot arbitrator than a former Mootie.
Former Mooties know the stress the participants went through
before handing in their memoranda. And they also know the tension
and anxiety that fills the room before the beginaing of a pleading,

You will benefit wremendously from coaching and judging others
because it will enhance your skills in international commercial law
and international arbitration. On top of the educational exercise
though, coming back to Vienna and Hong Kong as an arbitrator
has the advantage of giving you a chance to meet other, more
experienced members of the arbitration world. During your time as
a Mootie, you will most likely have focused on meeting other
Mooties. You will have gathered at parties and receptions to share
your interest in international commercial law and to simply have a
good time together. In your role as arbitratos, you will also gather at
parties and receptions to do the exact same thing. But this time it
might be Martin Hunter you are having a glass of wine with, or an
associate of a law firm that focuses on international commercial
arbitration who can tell you about his daily routine in the arbitration
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world. Sometimes, “networking” can be exhausting but during the
Vis Moot, it just comes naturally and you will go home with many
new ideas and inspiration for your future.

3. Looking Ahead: Job Opportunities in the
Arbitration World

The world of arbitration is a small one. To participate in the Vis
Moot is your first step to become a member of this world. To
become a coach and/or arbitrator is your second step. To work in
the field of international commercial law and arbitration could be
your third step.

3.1 There Is More Than One Career Path in
International Arbitration

It would be wrong to state here that there is a certain career path
you would have to follow to land a job in arbitration in a law firm,
arbitral institution, university or government. There is always more
than one alternative to start a career inn international arbitration. It is
a fact though, that deepening your skills in international law and
maybe even studying the law of a foreign country are helpful tools
1o start a career in international arbitration. For example, you can
take a post-graduate course such as ar LL.M. in internarional
arbitration or participate in a summer course on international law
(e g., the summer program of the Hague Academy of International
Law). If your university offers exchange program with universities
abroad, you could even spend one semester studying at a foreign
university and thereby learning more about a foreign legal system
and foreign language at once.

3.2 Arbitration Needs Input

When thinking of a career ir international arbitration, you should
be aware that arbitration is not an end in itself. Parties engage in
arbitral proceedings because of marterial issues of the faw. There are
numerous topics that are frequently resolved by arbitration such as
construction agreements, telecommunications agreements, M&A
deals or intellectual property agreements. The parties might have
concluded a contract for the construction of wind wrbines and now
find themselves in a dispute over the timely conclusion of the
project. It is therefore crucial to not only be an expert in arbitration
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but have in-depth knowledge of the industry or area involved. To
develop and deepen this knowledge is a further tool to start a career
in international arbitration.

3.3 Take Your Chances

Keep your eyes and ears open for career opportunities. Especially
during the weeks in Vienna and Hong Kong, you will have the
chance to meet many interesting people, some of whom have already
established a successful career in international arbitration. Use your
chance to ask for their advice and recommendations. Some successful
careers in arbitration have started over a beer and a game of table
foothall at the Schwarzberg.

4. An Exclusive Club: Women in Arbitration

There is one “club” that is open exclusively to some of the Vis
Moot participants. And there is only one criteria ... you have to be
female!

Topics like “diversity” and “female representation” are widely
talked about in the business world — arbitration being no exception.
Various programs and workshops have been launched to help young
women being seen and heard in a world that has been male-domi-
nated for a very long time. At the Vis Moot, the ratio of male and
female participants is almost equal. There seems to be no “glass
ceiling” for women striving to work in international arbitration.
But when it comes to real life, the ratio of male and female repre-
sentation looks somewhat different. Here, men stll outnumber
women by far.

This guide is not the appropriate place to investigate why women
are under-represented in international arbitration. Rather, this sub-
chapter is meant to encourage women to continue or their way iato
the international arbitration community.The Vis Moot predicts a
successtul future for prospective female arbitrators. To that end, at
the 24% Vis Moot 2017 for example, the award for the best oralist
was a triple tie for first place between three women.

4.1 The Present: Women in Arbitration Are Outnumbered

In 2016, the ICC published its first statistics on gender balance. At
that time, women arbitrators represented just over 109% of all
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appointments and confirmations of arbitrators in 2015.2 While there
has been a slight increase compared to previous years,” women are
stitl under-represented in international arbitration.* This is particu-
latly true for arbitrator nominarions, although the numbers are not
much better when it comes to lead counsel statistics.® According to
GAR, only i1 % of partners at the top ten international arbitration
teams are women.b

But rather than focusing on the glass being half empty, let’s focus
on the glass being half full: There are already women who are active
and successful in the field of international arbitration. Some of them
are also active in the Vis Moot and you might well plead in front of
an all-women panel. If time allows, this is the perfect chance for you
1o obtain some valuable tips and hints on how to succeed as a female
arbitrator and thus on how to slowly change the ratio of male and
temale representation in international arbirration.

4.2 A Change in Progress: Perception of Women in the
Business World

In recent years in particular, 2 momentum of change seems to
shake up the business world. A famous case study of Harvard
Business School indicates that the perception of women in the field
of business slowly changes.

In 2003, two professors from Columbia Business School and New
York University conducted the study for the first time. Two groups
of students were given a case study describing the success story of an
entreprencur named Roizen. In the first group, the entrepreneur’s
first name was “Heidi”, in the second group, the first name was

% See 1CC press-release on “ICC Arbitration posts strong growth in 2015”
dated 11 May 2016:
hrep:/ fwrww.icewbo.org/News/ Articles/2016/ICC-Arbitration-posts-
strong-growth-in-2015/.

* Philippe, Speeding Up the Path for Gender Equality, in: TDM vol. 14,
issue 1, January 2017, p. 1-5; cp. zlso Nelson, The representation of women
in arbitration ~ one problem, two issues: hup://kluwerarbitrationblog.com/
2012/11/02/the-representation-of-women-in-arbizration-one-problem-rwo-
issues/ (last visited 23 January 2017).

* Oger-Gross, Gravitas: persuasion and legitimacy (or why calling on
parties and their counsel to appoint more diverse arbitrators may be wishful
thinking), in: TDM vol. 12, issue 4, July 2015, p. 1.

3 Philippe, When Did the Doors to Dispute Resolution Open for Wo-
men?, in: TDM vol. 12, issue 4, July 2015, p. 11~12.

&See Nelson, hup://kluwerarbitrationblog.com/2012/11/02 /the-represen-
tation-of-women-in-arbitration-one-problems-two-issues/  (last visited 23
January 2017).
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changed to “Howard”. This was the only difference. When the
students were asked for their impression of Heidi and Howard, the
students favored Howard as a boss arguing he seemed to be more
appealing whereas Heidi came across as “selfish” and “not the person
you would like to work for”.” Faceboolk’s COO Sheryl Sandberg
explained it as follows: “[T}his experiment supports what research has
already clearly shown: success and likability are positively correlated
for men and negatively covrelated for women. When a man is
successful, he is liked by both men and women. When a woman is
successful, people of both genders like ber less” 8

So far, so bad. However, ten years later 1n 2013, the case study
was repeated at New York University’s Business School. This time
around, students rated the female entrepreneur as more likable and
desirable as a boss than the male.? A possible explanation for the
different outcome is the fact that more women have taken over
leadership roles in the 10 years since the study was conducted for
the first time. As 2 result, students nowadays may be more receptive
to the idea of a successful woman, and, as “The Atlantic” put it

“In their minds, female leaders are transforming from a
scary concept to an appealing reality.°

Nevertheless, a lot of work and effort sull lies ahead of us. In
international arbitration, one notable initiative to increase the num-
ber of women appointed as arbitrators is the “Equal Representation
in Arbitration Pledge” launched in 20161 As of 27 February 2G17,
more than 1600 individuals and organizations (including major
arbitration organizations) have signed the pledge.’?

7 See, e.g., hup//www.pwnparis.net/newsletter/2013-09/post/6_lean_in_
septembre.html (last visited 23 January 2017).

¢ Sheryl Sandberg, Lean I'n ~ Women, Work, and the Will to Lead, 2013,
p- 40. .

?8ee  hup//www.theatlantic.com/sexes/archive/2013/03/are-successful-
women-really-less-likable-than-successful-men/273926/ (last visited 23 Janu-
ary 2017).

 huep://www.theatlantic.com/sexes/archive/2013/03/are-successful-wo-
men-really-less-likable-than-successful-men/273926/ (last visited 23 January
2017).

1! hup://globalarbitrationreview.com/article/1036332/the-pledge (last vis-
ited 23 January 2017).

B hup://www.arbitrationpledge.com (fast visized 12 Aprit 2017).
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4.3 The Future: More Women in Arbitration around
the World

The momentum of change for gender diversity is likely to enhance
career opportunities for women. And being a female can suddenly
become 2 unique selling point with 2 high recognition factor. But it
goes without saying that being a female is not by itself enough for
getting into the arbitration scene. Like your male colleagues, you
have to enhance your legal knowledge, develop your soft skills and
stand out from the crowd. But hey, you participate in the Vis Moot
— 50 you can already tick those boxes.

Another factor that cannot be underestimated and thar can be
perfectly trained at the Vis Moot is networking. The Vis Moot is a
perfect networking platform because you all have something in
common. But also after the Vis Moot, networking works best if
you have something in common. Thus, once the weeks in Hong
Kong and/or Vienna lie behind you, you may consider participating
in other arbitration events. It comes as no surprise that the topic of
female representation has created quite a few all-women organiza-
tions within the arbitration community. In particular, there is the
well established nerwork “ArbitralWomen™.* ArbitraiWomen is an
international non-governmental organisation with the primary ob-
jective of advancing the interests of women and promoting female
practitioners in international dispute resolution. It encourages diver-
sity in the Vis Moot and arbitration through a scholarship program
which is sponsored by various law firms to teams consisting of equal
or more women than men. ArbitralWomen also organizes seminars
all over the world to combat unconscious bias against women in
arbitration. And its founding co-president is no stranger to Vis Moot
participants. It is Louise Barrington, the founder and director of the
Vis Moot East.

But ArbitralWomen is not the only chance to meet other women
interested in arbitration. There are also more informal gatherings,
such as luncheons or seminar series exclusively open to women.
Those of us who authored this Vis Guide, regularly participate in
the “Frankfurt Women in Arbitration Lunch” — much to the envy of
our male colleagues who would love to join in. But what do you do
if there is no such nerworking event in your city? The answer is easy:
you could start one of your own.

B As regards the foundation of ArbitralWomen, cp. Philippe, in: TDM
vol. 12, issue 4, July 2015, p. 19-20.
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On the occasion of 22%¢ and the 24™ Vis Moot in Vienna in March
2015 and Apnl 2017, respectively, Lisa Reiser, Fabian Roemer and
Max Qehm had the chance to interview teams from around the
world. The teams were particularly chosen from different cortinents
and cultural regions. They shared their entire Moot experience with
us — from how it all started to where they go from here.

One might expect that being 2 Mootle in a Japanese team is a
completely different experience than being a Mootie in a team from
the Middle East, not to speak of what it must be like being in a team
with eight girls. But this is not what the teams told us. A Mootie
from South East Asia can share stories remarkably similar to a
Mootie from Latin America. Find out what the stories of the five
teams are.

Here are the best tips from your peers:
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1. University of Buenos Aires/Argentina:
One Team to Win the Moot!

The 2017 Vis Moot team of the University of Buenos Aires,
Argentina, bore a heavy burden: their predecessors won the Vis Moot
2016! We wanted to learn about their secrers and understand how it is
like 1o be a Mootie in a Latin American team. We had the pleasure of
talking to them about their experience during this year’s Vis Moot

BM Thank you so much for taking time for the interview
today. We have four topics we want to talk to you about
today. The first one is about becoming a Mootie: What
were your reasons to apply for the Moot team at UBA?

UBA I feit that T had to do something different within the
Umiversity experience. The University of Buenos Alres is
a public University, with lots of students and courses.
Thus, students are not always aware of all the opportu-
nities available. The Vis Moot is certainly one of those
opportunities, among other International programs.
Actually, I saw a post on Facebook and decided to apply.
Fortunately, there are scholarships by the University of

1. University of Buenos Aires/Argentina: One Team to Win the Moot!
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Buenos Aires for the participants. So, the doors were
opened, you simply had to enter them and I fele that the
moment had come to ry something new.

[ actually saw 2 post on Facebook and T decided to go. It
was 2 good trip to Vienna. A free trip, of course it depends
on what you call free.

What was the application process at your University?

You have to take part in the Commercial Arbitration and
CISG class, which lasts two months. On top of that, there
is a respective seminar once a week. At the end of the
seminar you have to write a ten page memorandum as
claimant or as respondent, and then you plead for five
minutes against the assigned opponent.

That sounds like a min Moot...

Exactly. And there are sometimes up to 30 applicants for
the four places available. However, our team does not
only consist of four participants. We have a big group of
coaches. Most of them were part of previous Moot teamns.

How do the coaches get involved during the selection
pProcess?

QOne of the main characteristics of how we structure the
selection and the entire Moot at the University of Buenos
Aires is that we are very self-managed. So, there are older
professors that we have as references and we go to for
guidance. But we sell-manage most of the things we do.

We are looking for & team. We are not choosing the best
individuals, we are choosing 2 team. We talk for hours and
hours during the decision process. We always tell the new
students that this is not just a one year commitment. If
students sign up they know that there is an implicit-
explicit commitment to possibly become a coach later on.
There comes a time to return some of today's coaches
investment back to the next generation of Mooties.

By the way: Congratulations to winning the Vis Moot last
year! There are not that many teams that win the Moot. It
is a very big thing. How is it for this vear’s team to follow
in these footsteps?

On the one hand, it 15 a lot of pressure on us. It is not put
on us by the coaches, but the tile itself. On the other
hand, the title opens a lot of doors. For example, we have
been to three Pre-Moots. We do this every year with the
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team, but this year it was special because we are the
successors of the last year’s winning team. And, in addi-
tion to this, I personally took it as very high standard to
reach. During the whole process, I tried to take up the
challenge. We want for the success not to be singular but
for the University of Buenos Aires to stay as one of the
top teams of the Moot.

Not as a Mootie, but as a coach: It is really interesting and
nice to see the reactions on other peoples’ faces bmnOr
different. When you say: “I am from the University of
Buenos Aires”. Instead of saying “oh, Messi” or “oh, I
think that is in Brazil, right?” they say “oh, you won last
year”,

What is the Vis Moot history at your University?

I have tracked the history. It dates back to 1996. So, our
University has participated for a long time. That means,
there is a big family behind the Vis Moot. We try to stay
very close and 10 help each other. We have at least one
alumni meeting per year. Because of the opportunities that
the Moot gives to the people, many of the alumni come
from far away. T would say about half of the former
participants live abroad and often this is related to the
fact that people have participated in the Moot. So, it is nice
to get together.

That 15 so great. Coming back to the topic we are cur-
rently {alluno about: Do you get any university credits for

participating in the Moot or is it basically taking up your
free time?

We are lucky to receive credits, but it is never enough to
compensate for work the Vis Moot entails. We should get
like two years off for this. Anyway, we get four credits
which equals one subject.

What were your expectations when you applied for the
Moot?

When you are entering into the selection process you
know that the coaches tell you that you are going to have
to worle hard if you get on the team. You say “okay, T am
going to work hard”. And, once you are on the team, you
realize what worling really hard means. I did not imagine
that it was going to be like this. However, all the Fard
work is worth it because you see how you improve, how
the team improves and this gives you strength to keep on
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doing it. You know that your final destination is Vienna.
You are nervous and you are excited at the same zime.

Thank you, this brings us to the second topic we want to
talk to you about: Being a Mootie. Did you have any team
building exercises during the Moot?

1 am going to start by the funniest thing that T found out
about the Vis Moot at our University. We have a “nerd
camp”. I mean, we get together for two days when we are
preparing for the pleadings in January. It is like a slumber
party or something like that but without the party. Luck-
ily with the slumbers. We discuss about the Moot all day
long and do several team building exercises. It is a lot of
fur how we do this. Especially since we do it at a pool
when It 15 summer in Argentina.

Did you have any events before the written memorandum
phase?

Well, we had the selection process until October when the
case was released. We then started drafting the memoran-
dum. And well, the team building exercise was to see each
other’s faces 30 hours a week. Thart is the most successful
team building exercise T can think of.

With a little shame and a lot of pride, I can share that the
team has a song, a dress, and a team shirt.

That sounds great. What tarned out to be completely
different from what you expected?

When you apply for the Moot, you do not know what it
is about. You just want to do something different. I think
that the size of all of this is too big to imagine. It changes
your life completely. It opens a iot of doors It has a
strong impact on your career and also you make a lot of
friends. 1 think that one cannor imagine it before.

You get to know yourself a lot better. You have to work
so hard and you have to work with other people all the
time. So, you start to understand how you work alone and
how you work in a team. That 1s something precious.

Coming to the third topic: Being here 11 Vieana. Do you
see yourself as ambassadors for Argentina when you are
kere in Vienna/Europe?

Last year we were the oaly Argentinian team here and, in
a way, we were representing our country. This year we
have another university from Argentina, so we are not the
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only ones. But still, we think that people have seen
Argentina through us. So, this is kind of cool. It is a big
opportunity to place Argentina somewhere on the maps
of people. We take it with pride.

Is there any cliché about Argentina you think is totaily true?

They are all true. We got the best meat and the best
football players. We are loud and we are dramatic.

Was it difficult for you to come here to Vienna?

Luckily not, we do not need a visa. Also, the university
has been really helpful. It provides for all of our expenses.
We are especially thankful for this because the University
of Buenos Aires is a public, that means free university. So,
the fact that our education is free and on top of that we get
2 scholarship to travel to Vienna is a privilege for us,

Let us get a bit personal here: Any romantic relationships
for you during the Moot?

Ne, we do not have ume for romance. And also, never
within the family. We are like brothers and sisters to each
other.

I think you are not telling us everything buc that is
absolutely okay. Let us come to the next question: How
do you like Vienna?

We love it. There are no words to describe this beautiful
city. But honestly, we know we are not here for sightsee-
ing. We are trying to be competitive. Last year, I was only
able to see Vienna after the competition. I was not a good
tourist. And as a team we even have a hashtag for this:
#wedidntcomefortourism.

That is amazing, I really like your hashtag. Now, let us
come 1o the last topic: Looking zhead. What do you think
comes after the Vis Moot?

Coaching next year’s team, that is the default rule for us.
And besides thar?

When I come back, [ have to re-socialize, undergo a
process of making friends again.

I think in the short term, L am going to be depressed for a
while because we have been sticking together for nine
months. My teammates are like my new family. Also, I
am going to miss the case, because I spent so much time
thinking about the case and the arguments.

2. University of Jeddah/Sandi Avabia: Meeting the Saundi Girls
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What is your most valuable advice that you would like to
share with future Mooties?

Try to enjoy the whole process. Even when you are
working under a lot of pressure and relatively parting
with your friends, you should focus on your greaver goal
- which is going to Vienna. I think it is all worth it. So for
me, it would be to enjoy every opportunity and every
second of everything and never give up. You reap much
more than you sow.

And, it 15 definitely wortk . It is a lifetime worth of
experience. You can make a lot of new friends and build a
very strong network within your team as well as between

the former and future teams. This brings many new
opportunities.

One last question: If you had to decide right now, would
you pursue 2 career in international arbitration?

Yes, absolutely!

Thank you very much. This was very interesting and a lot
of fun ralking to you.

2. University of Jeddah/Saudi Arabia:
Meeting the Saudi Girls
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We were particularly excited to meet the 2015 Vis Moot Team of
Dar Al-Hekma University (DAH) in Jeddah, Saudi Arabia, because,
until a couple of years ago, women in Saudi Arabia were not allowed
te practice law.

Nevertheless, the all-girls university Dar Al-Helkma has been part
of the Willem C. Vis Moot for four years now — and the girls have
participated very successfully. In 2015, the team of Dar Al-Hekma
University won the Middle East Pre-Moot in Jordan. And they took
home not only one award but awards for best oralists, best memoz-
andum for claimant and best memorandum for respondent,

More than enough reasons for us to meet the girls in Vienna!

BM First of all, thank you very much for coming. It’s a pleasure
to have you here. Our first question would be: What were
the reasons you applied for the Moot? Why did you want
1o take part in it?

DAKH  The first time that our university participated in a pre-moot
and then in the Vis Moot as well was four years ago. After
that, the Moot became something that our university strives
to do because only here we get to experience the legal field,
how to be 2 lawyer and how to advacarte before graduating.
We all wanted to take the opportunity to participate in the
Vis Moot in order 1o get the real international feel of the
field. Also, the Vis Moot is one of the few extracurricular
activities at our university that are actually awesome.

As Saudi ladies, it is important for us to stand out in our
community, It is important to be independent, to thrive and
to show the community that women are capable of partici-
pating in such great events. It is important to be noticed. A
lov of this came with the help of many people at our
university and even in the Saudi community in general.
For instance, our late king was a big advocate for women
o thrive and to have a place in the society. Plus, our
generation is the next generation that will form the interna-
tional legal system in Saudi Arabia.

We are Pioneers.

BM Thart sounds great and like something every student at your
university would like to experience. When you applied for
the Vis Moot at your university, was it a hard competition?

DAH  Our coach Prof. Olga Nartova introduced the Vis Moot to
the university. Firs, the Moot was not something very
known to the girls at the universicy. But this year, we had
a larger group applying because year after year, the Vis
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Moot has been getting its popularity at the university. At
the end, this year's team boiled down to eight girls out of
17 applicants.

Olay but one cliché: eight girls in one team — that sounds
fike trouble.

It was — but more on a professional level. Everyone wanted
to prove to herself that she can do this and that she is better
than the others. It was a competition on a professional level,
for example: who can write berzer, who can research better
and who can speak better. Due to the competition, we
exceeded our own expectations.

And now since the hard preparations are over and that you
have arrived in Vienna, did the Vis Moot meet your ex-
pectations? Is it what you expected?

It is far better than what we expected! Especially that for six
months when you research, read and write memos not
knowing when you come to Vienna, you will meet a lot of
amazing people. For example, Professor Schwenzer stays in
the same hotel as us; we had breakfast with her. Where else
would that happen? The Vis Moot star-struck us.

The Moot delinitely opened our eves o a new world. It is
something that we never expected. Even when we were
drafting the memos, we could not have foreseen how great
it would be in Vienna. You meet people from all around the
world. You get to know professionals and other students,
who are all kind of in the same place as you. This gives you
hope that you can do it, you can match others. We saw
ourselves maybe as the underdogs and then we came to
Vienna and we felt that we were doing and performing well.
Now, we know that we can do it.

Opportunities like the Vis Moot are not present in our
country. If you just sit there and do your work and study,
you are not going to be able to have the opportunity to
meet with people from all around the world. We could
never get the nerwork back home that we got through the
Vis Moot. So participating in the Vis Moot really enhanced
our lives.

If you had both optiens, would you prefer to work in your
country or would you prefer to work outside your coun-
wry, and why?

I would like to help my counury and I would work as an
international lawyer. Working outside Saudi Arabia gives
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you experience that you need. But there comes a time that
you have 1o go back home and give back to your commu-
nity by working and educating others at home. That is

how our country progresses. We are all part of the evolu-
tioa.

I think, it is very interesting that you see yourself as
pioneers and representatives of your country. That's very
special.

The difference with us is that everyone looks at us with a
different eye. We are like aliens to many.

You do not look hke aliens.

If we tell someone that we are from Saudi Arabia, the
reaction is always the same: “Ob my God, you are a Sand;
Arabian woman? How can you travel?” Because of such
reactions you feel the obligation to prove everyone wrong.
It is a burden that we have o carry, but we choose 1o take 1t
on. Saudi Arabia is progressing. All of us want to help our
country to progress. We do not only want to be known as
the very uptight religious country. We are open to new.
And this reflecis on us as well, not just for the country bur
also for us citizens.

If someone asks us: “Where are you from?” And I say
“Saudi Arabia” the reaction I would like to get in the fusure
is “Oh, I would love to visit that place.” Rather than:
“Really? How come you go out dressed like this? How
come you can travel?” It is a stigma that 1s attached to us
and it is really hard to let go of it.

Well, I have to admit that 1 also expected you to wear
capes.

We're normal people. Yes, we wear capes at home, but it is
not restricted to the extent that you have to wear it in a
certain way or color. Wearing the cape is a custom that has
developed rather than being a rigid law.

You already mentioned that there are so many clichés and
things that people expect of Saudi women. If you had the

chance 1o prove everyone wrong, which cliché would vou
like to clarify?

Expect us to speak proper English. We are well educated.
Hold us to the same standards a5 other universities, do not
be surprised when we meet a certain standard.

2. University of Jeddabh/Sandi Arabia: Meeting the Saudi Girls
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So when the Vis Moot concludes next week, sadly, what’s
the most valuable piece of advice you would give to the
next generation of Vis Mooties?

Seize the opportunity. Take it and do your best! Work hard
and then let it be. Be patient.

Whart do you mean by “be patient™?

For some reason, we could not believe what our coach
was telling us. When we were drafting the memos, we got
frustrated by the end of January. We did not want to do the
Vis Moot anymore. We did not want 1o go to Jordan for a
Middle East Pre-Moot, let alone to Vienna. We were done
with the entire competition. However, our coach was push-
ing us. She said: “No/ You have to work. You will see when
you get there, you will see that it is worth the pain.” She did
not tell us abous what would happen in Jordan or Vienna.
She never told us any stories but she would only say: “You
will see. No matter bow many times I tell you, you will not
get it until you get to Vienna. Until you see it for yourself.”
And once we landed in Vienna, once we came here, all the
sweats and tears were worth it It i worth it! Our coach is
the only reason why we got this far. Even though we are
talented and smart, this does not mauter. She got us here.
And now, we want to freeze time. We do not want the Vis
Moot to end. We want to be participanis of the Vis Moot
for the rest of our lives.

Thank you very much for sharing your experience with us!
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3. Singapore Management University/Singapore:
Talking about Singaporean Food-religion and Kiasu

Ovwer the last couple of years, the Vis Moot teams from Singa-
pore have been extremely successful. Especially the team from the
Singapore Management University is always a strong contender in
the competition. We wanzed to meet this year’s team consisting of
Andre Soh, Melissa Ng, Sim Yi Jie and Giam Zhen Xai with their
coach Deya Shankar Dubey 1o talk about their Vis Moot experi-
ence.
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First of all, thank you very much for doing this interview.
We have a few questions regarding your experiences
participating 1n the Vis moot. My first question would
be: How did you become a participant at your university?

At our university we have a quite long selection process.
It begins with a module calied “International Moots 17
where we are given a public international law problem.
We have about two weeks to prepare a written memo-
randum and thereafter we go through five practice rounds
which are video-taped. In the selection round we were
judged by the different coaches for the different Moot
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teams of our university. Therealter, they would look at
presumably all the videos of our rounds. And then they
will decide who fits in best with which team.

So you do not apply specificaily for the Vis Moot but you
apply for Moots in general and then the coaches decide
who is best placed in which Moot?

Yes, but when we apply, we ger the chance to indicate
which Moot we prefer. But ultimately the coaches decide.

Was the Vis Moot your preference or did you have other
preferences?

It was my preference. I thought arbitration is a very good
practical thing to get into. And I really like contract law,
50 arbitration was right up my alley.

I assume you did not know each other before participat-
ing in the Moot Did you do any teambuilding exercises?

We had dinners. Singaporean food is 2 separate religion.
Food is something that brings happiness to everyone. No
matter how much you hate each other during the memo
writing phase, food brings people back together.

How did you experience working in a team? Any obsta-
cles that needed to be solved with food?

I resmember our first written submission was made in a rush
because it was due a few days after our final exams, So there
was one day after we finished our finals that we all just
locked ourselves into one room, and were shouting ar each
other for like 2 couple of hours, debating intensely about
the arguments for the memorandum. It was painful but it
was a very good learning experience. We ail had different
styles of writing and thinking, sc it was quite amazing to see
how all your different teammates will come up with some-
thing different and a different take on the same issue.

Was there something in the Moot that turned out to be
completely different from how you expected it?

We have been briefed by our seniors that came from the
Vis Moot before on what to expect. Nevertheless, I guess
there are some things you can never reaily be prepared for
until you are in the middle of it, e.g. the intensity of the
raining and the actual work itself. We taught ourselves a
lot on the training process and the months belore we

actually went for the Moot were pretty intense, especially
because we were having school in the same time.
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And also pleading was something completely new to us.
When we started pleading we thought that having a lot of
knowledge would be encugh to win the case. But com-
munication skilis are actually far more involved. I think
that is something essential that I learned: communicating
to the tribunal instead of just schooling them.

And how did you train your communication skills, how
did you prepare for the oral hearings in Vienna?

In SMU, the law school actually just recently moved into
a new building and one of the, well, 1 would say proudest
features of the school is that we have a Moot court now.
Every international Moot team of our university had to
have audience rounds. So every Friday we wen: to our
Moot court and spectated our friends from the other
teams and they spectated us as well. It was 2 good
preparation and possibility to prepare for later rounds
when there is an audience. T think that was something
new that really helped in the whole preparation phase.

What did you like better, the written phase or the oral
phase?

Definitely the oral phase. It is more intense and goal
oriented.

Do you see yourself as ambassadors for Singapore when
you come here to Europe, to Vienna?

Definitely for SMU but I guess for Singapore as well in a
sease because there are only two Singaporean law schools,
NUS and ourselves. So in the sense we are unavoidably
ambassadors of Singapore, 1 hope we are living up 1o it.
And our government is actually very supportive. One of
the senior minister of state has judged some of our new
teams. She has been extremely supportive in all of our
endeavors, she always encourages the students, speaks to
them, judges them. So I think in that sense if NUS or
SMU wins a Moor, it is ultimately Singapore. You just feel
a sense of pride that it is Singapore.

Is there any cliché or anything that is absolute true about
Singapore?

We are what we call Kiasu. It is a Hokkien term which
actually means “scared to lose”. So, I think it means that
we are very competitive. If everyone is doing something,
we actually rather follow them than not follow them. To
give an example; In university, if someone starts studying
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a specific book for some exam because he heard the
professor saying it were important, everyone else will go
and borrow that book even if it is not important at all.

Oh, I remember that when I was in Singapore everyone
always rushed to be first in the Underground, even if the
car was completely empty. I guess that is somewhat
different here in Vienna. So, how do you like Vienna so
far? Flave you done any sightseeing yet?

Unfortunately not yet, but we would like to. We heard
Vienna is like time travelling and we were told of all the
places 1o visit. Hopefully, we do not get to go there
because if we do get to go there it means that we have
been kicked out. But I really like Vienna because I was
researching on historical figures 1 am interested in. So one
figure was Empress Elisabeth of Austria, and I realized
that her picture is everywhere. Like on chocolates in
supermarkets. Mozart is everywhere also.

Unfortunately, the Vis Moot is soon going to end. Look-
ing ahead, what comes after the Moot? Do you plan to
have a career in international arbitration?

Recently there was an interview with a renowned Singa-
porean Arbitrator in the papers. He suggested for young
lawyers before going into international arbitration 1o wy
and cut your teeth in litigation first. He thinks that once
you get there, at a more mature stage in your career,
international arbitration is the next step forward. So I
think if we have the chance we will definitely consider it.

Coming to my last question, what is the most valuable
advice that you would give future Mooties?

Do not be afraid of the hard work. It pays off. Eventually
you wiil come to a point that you will look at your team
and you will feel a sense of gratude for having made an
amazing experience. And be open-minded about things.
Accept criticism with a pinch of salt and just take every-
thing as a learning experience because you will really see

yourself grow very much in this whole period of prepara~
tion. I think all of us are not like how we were when we
first started,

Well then, thank you very much. This was very inte-
resting.
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4, Hokkaido University/Japan: A Clash of Cultures?

Only a week before this interview, the team of Hokkaido Uni-
versity in Sapporo had achieved the biggest success in their Uni-
versity’s Moot history: An honorable mention for the memorandum
for Respondent in Hong Kong. We had the chance to sit down with
Kazuha Tsuchihashi and Fumina Tominaga of the Japanese univer-
sity and their German Coach Tobias Strecker to talk abour the
Moot, language barriers and cultural adaptacion.
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Thank you for agreeing to have this interview with us.
Starting with the probably first aspect of the Moot: At
your university, how does one become a Mootie?

In my university there usually is a course for arbitrarion,
our university has a class for the Vis Moot. So, T just
applied and wrote an essay for the professor to read.
Basically everyone can participate. We were ten students.
Two students decided to leave in the past semester. And
now we have eight students.

There was a preparation seminar in the summer semester
that started with ten members. Of these ten members
then nine decided to join the Moot Court Team that
started in the winter semester. One of them left the team
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at some point because he found that the pressure is too
high and that it takes too much time to be part of the
Moot Court. Unfortunately, one member could only go
the Pre-Moots because her new job started during the
Moot Court in Hong Kong, and she could not join us
there. So, we ended up with seven team members in
Hong Kong and two of them are now here in Vienna.
The other five did all speak in Hong Kong.

What were your expectations of the Moot when you
entered?

For me, because I had already participated last year, I
already knew some aspects of the Moot. For this year, I
expected to know the oral hearing. [ wanted to be able to
improve my presentation and look like having more self-
confidence. That was my expectation for the oral hear-
ing. And for writing the memorandum, I wanted to learn
how to use the cases, commentaries or decisions of the
court. Learning, how to include those things into my
argument or memorandum, that was my expectation.

Do you feel that it is a very different experience partici-
pating for Western teams and for Japanese teams?

Of course we are not good at English. So, English is
always the obstacle. We are not native speakers, so there
are some language barriers. But in my opinion, in the
Moot Court, most people do not think T have no legal
lenowledge when I cannot explain something in all detail.
They understand my arguments, so it is quite exciting as
well.

It is definitely a challenge for non-native speakers to
participate. Did you feel that in the Moot Court you
were requested to do things that you would normally
rot do in Japan?

In the Moot Courr, I think, we had to be more ourgoing
persons and ...

Present arguments with confidence.

Yes. But in Japan, we are recommended not to ralk so
much. Just express important things. We do nat say too
much, but we are thinking something. We mostly under-
stand what you are saying. Sometimes, we are very quiet
and very shy just because we cannot express our
thoughts.
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Because of the language?

Yes, because of the language. But also because of the
culture. Maybe people from some part of Japan tend to
be more outgoing and not shy. We have such kind of
members in our team.

Before we go back to cultural differences, you said what
your expectations of the Moot were — did the Moot so
far, in the written phase, meet your expectations? What
was expected and what was different?

The Moot Court is beyond my expectation. It is more
excellent. It takes a lot of work, but I was motivated by
other Mooties from all over the world. It is really excit-
ing.

When you started in the very beginning, did you do any
team building exercises, anything to malke the team grow
together?

You could tell him how we went to Izsakaya and the
German Christmas market. Maybe you have to explain
what Izsakaya is because I guess nobody outside Japan
knows.

Should we really explain about the Izsakaya?

Of course, yes.

1 do not know how to explain because for Japanese it is
very ordinary. But ...

What do you do at an Izsakaya?

Drinking.

So would it be fair 1 say that Izakaya is a Japanese
drinking restaurant where you could go with your
friends or with your colleagues after work and there
you have something to eat but you also drink while you
are there together and you are usually in your own area,
In your own space, so doors will be closed, so you are
only there with your own table?

Sometimes, free drinks and there is a tme fimit of two
hours.

You can drink as much as you want. And sometimes,
afterwards you go to karaoke.

And did you?
Yes. Until 5 AM.
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And what was that about the Christmas market?

We are from Sapporo. It is a city and the sister city is
Munich.

Because both cities had Olympic Games in 1972, when
Munich hosted the summer games and Sapporo hosted
the winter games. That is when they decided to be
parsner cities. Now there 15 a Munich style Christmas
market in Sapporo with “Glihwein” or mulled wine.

Okay, very German indeed. Speaking of culture and
culture transfer between Munich and Sapporo — What is
important about Japanese culture? What is maybe differ-
ent from what people think?

There are not a lot of Samural iz Japan and there are no
Ninja.

1 was abourt to ask where your swords are! Do you want
1o share something about Japanese culture that you have
found surprising when you first spent time there?

What was really interesting for me in coaching a Japanese
team was understanding what a western event the Moot
Court actually 1s. And that for Japanese studenss it is not
just an experience to learn about the law that is applic-
able and to improve English, but it is also a very cultural
experience. [ felt that for a lot of stadents, they first had
to understand that western people have a very different
style of dealing with disputes and conflicts. And I think
that can be an interesting process to really leave the ways
you have learned to behave in certain situations and
where the Moot Court can require & total different way.

What were the biggest challenges?

When I first came to Japan and I told the team how to
present arguments in this competition, I had the impres-
ston that some of the students thoughe I was a lictle bit
crazy for what I asked them to do. They did not really
believe that this was really something they should do
because it just seemed very impolite 1o some of the
students to behave like that. And only after the Pre-
Moot in Munich, I felt that the team realized that 1t is
actually something that other teams do too.

Can you maybe give an example of the things, what
would you have been uncomfortable with doing that he
told you to do?
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For me it was uncomfortable to behave Hke an actor in a
drama. I did not expect this. I did not think in the real
world a lawyer behaves like an actor. First, I thought,
okay, he says so but I do not need to be like this. For me
it is oo much.

What is too much?

I think the Japanese teams thought that when we speak
about something legal, we should be serious. We do not
know how to present. In Japanese courts, the lawyer just
reads something. Not like an actor, so we cannot imagine
the style. The most difficule thing for me was his advice
to speak in English all the time. But when we discussed
something it was 100 hard to speak in English. But after
the Munich Pre-Moot, we realized that 1t is the most
important thing.

It also was an interesting experience for me to see, how
difficult it is to learn a language thar is so far away from
your own. [Having learned Furopean languages before, I
really underestimated how difficult it would be for me to
learn Japanese.

Many people say the English does not matter. That bad
English is ok. But I do not think so. A good English
speaker has a great advantage, English 1s important.

How did you cope with other aspects? I heard from
some Japanese teams that they believe you should not
use your hands to gesture while talking, or that some
find it very uncomfortable to look direcily into some-
body’s eyes. Did you feel uncomfortable with these
aspects of the presentation? Was it unusual for you?

As I remember these aspects were very difficult for me at
first, but now using the hands while walking, now it is ok
to me. Looking into eyes directly is still difficult for me.
But I understand that it is good to look into someone’s
eyes, because I can see if the person understands my
argument. But 1t s sull difficul.

If you go back inte a purely Japanese context, is this
something you would try to get rid of again because you
think your Japanese conversation partner would find it
impolite if you use your hands too much or look him/
her swaight in the eve? Would you have to reduce it
again now?

Maybe vou have to reduce it.
ybey
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Let me ask about your experience in Flong Kong and in
Vienna. When you came to Hong Kong — what did you
think?

Hong Kong is a nice place because they have 7/eleven. It
i5 a Japanese company. Besides that: at first, we did not
like to go to parties and we did not like that our coach
forced us ...

Your coach recommended you o go!

.. now I think it is great to go to the social events because
you can meet people from all over the world. It is a very
rare experience, so now I think we should go to the social
event of this Moot.

From an academic perspective, you said the memoran-
dum was successful?

Yes, for the first time, Hokkaido University won an
honorable mention this year for the Respondent memo-
randum in Hong Kong. Now we are the third Japanese
team that has ever received a price in the Vis Moot.

That 1s impressive. Tell us about that moment.

This is the first time to receive an honorable mention. At
the moment Hokkaido University was called as honor-
able mention, I could not believe this was true. Two of
the team members started to cry. So, okay, I understood
this was a great thing.

Didn’t you cry too?

Yes, (laughs). Yes.

That must have been wonderful, congratulations. So,
now you are in Vienna and you have had three pleadings.
Are you happy so far with how the pleadings went and
are you enjoying it?

Yes, I think. In particular, today’s pleading. It was my
best pleading in these two years. So, I am very happy.

I am actually very impressed with the two. They worked
really hard during the last year and I think they learned a
lot. They improved their presentation styles very much
and it’s a great pleasure to see how students develop so
much threughout this experience.

Apart from the Moot, have you been locking around in
Vienna? Have you eaten a Schnitzel, as you should? And
eaten Sacher Torte, the typical things?
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We have domne it last year. It is funny, we have kind of
Schnitzel in Japan. It is called Katsu, fried pork.

After the Moot is over, what do you think you will miss
most?

Of course I will miss the coach because he leaves our
University. And the team, because we worked together

on the memo six months. So, I will miss the team and my
coach.

What will you miss about coaching?

Of course, I will miss my team. It is a mutuzl relation-
ship. Of course the coach is there to teach the team but ar
the same time the coach learns a lot from 2 team. And
especially when you coach a team in a country with such
a different culture than your own, it is a very learningful
experience. I had a really great team of very dedicated
students that was there for each other and very com-
mitted to team worly, which was terrific.

Thank you all so much for this interview.

5. Allameh Tabatabai University Tehran/iran:

Living the Spirit of the Vis Moot

5. Allameb Tabatabai University Tehran/Iran

The 2015 Vis Moot Team of Allameh Tabatabai University (ATU)
of Tehran was the first Iranian team to participate in the Vis Moot.
Phil Ray coached the team from the outset with “a lirtle belp from
friends” in the international arbitral communicy. We had the chance
to speals to Phil in Vienna where he shared his view of the team’s
“long and winding road” from Tehran to Vienna.
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Phil, thank you so much for agreeing 1o the interview. You
are one of the coaches of the Iranian team.

Righs. T became the remote coach of the [ranian team and the
journey started on the 21st Vis Moot at the MAA Genera-
uons Workshop. During a coffee break I chatted with n
[ranian attorney and Vis Moot arbitrator, Ency¢h Sadr.

Wair, 1t all started i1 a coffee line?

That's correct: in the coffee line Encyeh said: “Next year
Ivan will have its first Vis Moot team”. And 1 said: “That
will be a challenge”. That was in March 2014.

Only a few months earlier, the Iranian team was inspired
to do the Vis Moot after reading Erik Bergsren’s preface to

“The Principles and Practices of International Commercial
Arbitration” by Margaret Moses. They asked themselves:
“Why don’t we just do 42"

Alrer obtaining support from their ATU law school Dean,
they began the initial team selection with about ten stu-
dents and ended up with these five team members. Before
the Vis Problem was issued, the team had few resources. In
September 2014, Iran team student coach, Ali Dehdasht,
was trained in a 3-day DIAC workshop in Dubai by Uni-
Cologne Professor Klaus-Peter Berger, who later intro-
duced Ali to you, Lisa Reiser.

But the actual written and oral advocacy training was
volunzarily supported by online tutorials from US, Cana-
dian, and UK experts. After this online training, the team
submitted high quality memoranda and learned effective
oral advocacy skills, before they began the Pace IICL
online pre-moot and omuline practice rounds with US,
Italian, Bosnian, German and Australian teams.

Sounds like very intense training.

Very intense! But the team soaked it up! For their next
level of oral advocacy training, the team went to Amman,
Jordan for the 5% Middle East Pre-Moot with ten other
teams from eight countries. The great thing about this
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Middle East Pre-Moot was the students’ getiing to know
each other — regardless of their differing rehigious and
political cultures ~ and learning how to support each
other’s development of oral advocacy skills. One of my
most memeorable impressions is how great the Iranian all-
guy team got along with the Saudi all-gal team, becoming
best buddies and overcoming any Shia or Sunni differ-
ences.

After the Middle East Pre-Moot, the team took off for the
PCA Pre-Moot in The IHague, and then to the Belgrade
Open Pre-Moot. I joined them again in Belgrade. From
Belgrade, we went to Zagreb for friendly practice rounds
at Uni-Zagreb, where all six of us stayed in one hostel
room — a challenge but good for team-building. From
Zagreb, we travelled to Vienna to continue preparations
for the team’s Vis preliminary rounds.

I see that you and the team have come a long way. And lxy
that 1 do not only refer to your trips through the Middle
East and Furope, but also to your support of the Tranian
team’s Vis education 1o create 2 framework for future
Iranian teams’ educational opportunities — a Vis Moot
success story, definitely. Thank you for this Interview,

Phil.

After interviewing their coach Phil Ray, it was time to meet the
team of Allameh Tabatabai University in Tehran in persoa. It
consisted of Nima Nasrollahi Shahri, Masood Mahboob, Amir
Hossein Tanhael, Ali Naimi Zaker and their student coach Ali
Dehdashti. We were more than curious to hear about their experi-
ence and adventures of the last six months since the Vis Moot had

started.
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Thank you so much for agreeing to the interview. I am
very, very curious to hear about your experience with the
Vis Moot so f[ar. So first of all, Phil already told me his
view and his story. But what were the reasons? Why did
you apply for the Vis Moot in the first place?

The whole education system in our counsry is based on
memorizing the text books. After eight years of experi-
ence in practicing law in Iran, I came back to university
for a LL.M. and when I found out zbout the Vis Moot
concept and competition, [ realized that this is a really
good opportuity to learn the law by practicing. It was
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like a completely different education opportunity for all
the students. So I proposed participarting in the Vis Moot
to the university and they happened to like the idea and I
was fortunate to find these guys who are so determined
and ndustrious.

And once the team got together, what were the biggest
obstacles you had to face?

We faced a lot of difficutuies and to overcome these
difficulties we had to be disciplined. It wasn’t just financial
problems, even for very short sentences from a book, we
needed help from outside Iran because we did not have
access to the sources. Because of the sanctions and the
devaluation of the Iranian Rial, a lot of universities could
not afford to pay their annual subscription fees for data
bases so the services were cut 1n most universities, 30, we

had zbsolutely no access to any books, no access to online
publications and no access to data bases like Westlaw,
LexisNexis or Kluwer Arbitration. And due to the sanc-
tions, we even could not buy boocks online because we
were not able to pay for them through our credit cards.

So, that was the biggest challenge you had when you were
drafting the memorandum.

Yes. Especially when we got to the point that we had to
add resources to our memos. We had probiems because
the area of arbitration is something that is growing fast
and is in progress and we did not have the access to the
books that are updated. So, the thing that we had 1o do
was asking other lawyers out of the country and we
specified some pages, for example, we need page 28/29 of
book XYZ and ask them to scan and send us a copy of it.
So, apart from the resources, is there anything else in the
political system in Iran that prevented you from compet-
ing or that made it = little bit complicated?

No, absolutely not.

Now, that you are here in Vienna, do you see yourselves
as ambassadors of your country?

We see ourselves as ambassadors of a rich ancient Persian
culture and we try to represent that, try to show others
the beautiful country we come from and how misunder-
stood people are about our mation and our country.
Because, you know, when we talk to Westerners they
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have a very distorted image of what things are like in Iran.
They think, it is a primitive society with camels on the
streets which is really not the case because Tehran is quite
a modern capital, very much resembling some European
capitals such as Madrid. So that is what we are trying to
make people understand.

BM Do you think that also in the {uture, there will be a team
from Allameh Tabatabai University?

ATU Yeah, for sure. In fact, there are already six students at

home now who are practicing and studying together. Five
of them are girls.
Whart is more, for the next year, we are trying to bring
more teams from more Iranian universities to the Vis
Moot. Maybe next year, we have like three or four teams
from different Iranian universities. Because this is a great

learning opportunity for every Iranian law student and if
we have more than one team in Iran, we can practice
internally.

BM If next year’s team of Allameh Tabatabai University is
already in place, what would be your most valuable advice
for the team? What should they keep in mind when
parucipating?

ATU For all of us, the Vis Moot was the first time that we really
enjoyed education and the most important advice can be:
enjoy education and in a way that you feel, this is real life.
The biggest successful story of our team is that, last year,
our team member Masood did not spesk a word of
English. He has definitely gone the farthest, he’s gone a
very long road. Now he speaks good English and pleaded
in the practice rounds.

BM So, I have actually come to my last question: If you could
decide now, would you pursue a career in international
arbitration?

ATU Sure. Yes. We have really developed that interest in ad-
vocacy. We have developed a real passion for arbitration.

The team of Allameh Tabatabai University won the “Spirit of the
Vis Moot Award” due to their enthusiasm and hard-workiag endur-
ance during the preparations for the Vis Moot. Congratulations!

X, Views from Around the Worid

Baker McKenzie is a truly global law firm with arbirration practi-
tioners all over the world. We asked a few of our colleagues o share
their war stories with you and to give some advice on good mooting.

1. Behind Closed Doors: Arbitral Proceedings
in the Real Worid

What is the biguest difference between the
Moot and real arbitral proceedings? Which de-
tails are similar?

Jon Ebner, a partner in Baker McKenzie's
Chicago office, shares bis experience.

Of course, there are many differences and
similarities between the simulated arbitration
experience provided in the Moot and an arbi-
tration experience in the real world. It may be
helpful to focus on just a couple of these
aspects, which include the arbitrator’s motivation, and the chance to
practice the art of oral persuasion.

Difference: The Arbitrator’s Motivation and Bias

You should rake full advantage of the opportunity offered by the
Moot, which is, as mentioned above, intended to be an education
tool. Tt is truly rare that you will be able to participate in an
experience where the main purpose of the exercise 1s 1o simply help
the participants learn. Later, in private practice, you cannot expect
that the arbitrators who agree to serve on a wibunal do so because
they want to help the lawyers become better fawyers. You should be
aware of this dynamic and take full advantage of the opportunity
presented by the Moot: realize that most of the arbitrators are there
because they want to help the students learn, and agree to serve as
arbitrators motivated mainly by altruism.

In real life, you should be aware that the arbitrators are compen-
sated financially for their time. They are not there to kelp you learn,
but only to apply themselves and to fairly decide the case, So first
and foremost, a professional appointment is a “job” for the arbitra-
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wrs, and one which they approach professionally and with a certain
amount of distance from the lawyers and the parties. But at least two
of the three arbitrators ave appointed by the parties. That means that
the parties sclect arbitrators whom they hope be “sympathetic” to
their side of the case. This does not mean that an arbitrator feels
some obligation to rule in favor of the party who appointed them;
quite the opposite. However, as a lawyer in the real world it is wise
to select an arbitrator whom you believe will wruly understand your
side of the case. For example, if the claimant’s case is founded on a
misunderstanding of a scientific principle, the respondent may want
to choose an arbitrator who has a scientific background and who
will understand the respondent’s defense on a deeper level. This
means, in practice, that a lawyer may believe that one of the
arbitrators may be “sympathetic” to their case, that the arbitrator
appointed by the other side may be “hostile” to their case. This
dynamic should not exist in the Moot.

Similarity: Practicing the Art of Oral Persiasion

Apart from the altruistic motivation of the arbitrators in the Moot,
the overall Moot experience is designed to replicate, as nearly as
possible, the experience of arguing a case in arbitration proceedings.
In the Moot as in real life, this requires (1) a thorough understanding
of the facts, (2) a thorough understanding of the law, and (3) the
ability to convert a lawyer's mastery of the facts and law into a
compelling oral presentation that is likely to persuade the listener.
Of course, it is this last point that is most important in the Moot, and
which is also simuitancously the most important skill required by
any oral advocate. In short, the principles which apply to oral
persuasion in the Moot and in real life are exactly the same.

Part of being an effective oral advocate is by watching the listener
and getting feedback about whether you are persuading them. This
generally requires a good amount of flexibility or your part and a
willingness to adapt your presentation to the arbitrator’s response.
Sometimes the arbitrators will tell you that they do not understand
your position, and will ask wough questions. As noted earlier, you
cannot plan out a script of your presentation for this very reason. If
the arbitrators’ interests do not match up neatly with your planned
presentation, you will need to quickly adapt and focus on the
questions raised. It may not be enough to simply answer the ques-
tion asked and returning to your outline, it could be that the
question asked - and the way it was asked — necessitates revising
your focus for the remainder of the presentation, even after you have
answered the question.
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But even apart from direct questions asked by the arbitrators, they
will give you indirect, perhaps even subliminal, feedback that they
are not even aware of, in many different ways. You should carefully
watch the arbitrators to see how they are responding to your
presentation. When you paused after making an important point,
did any of them nod in agreement? Or did they cross their arms and
seerm to disapprove? If so, you may want to make the point in a
different way. In the real world, practitioners learn from each oral
argument they make, and part of this learning comes from watching
and responding appropriately to the arbitrator. The Moot is your
chance to wy out different techniques and find out which style
works for you.

2. Addicted to the Moot: Why So Many Arbitrators
Come Back Year After Year

Grant Hanessian is a partner in the New
York office of Baker MeKenzie and chair of the
firm’s International Arbitration practice group
in North America. He travels to Vienna year
after year to participate in the Vis Moot.

Some ten years ago, I entered the hearing
room for my first assignment as a Vis Moot
arbitrator a bit late, and more than a little
disheveled, having come to the Juridicum di-
rectly from the Vienna airport after landing that morning on a flight
from New York. I had reviewed the memorials but knew nothing
about the teams other than the fact that they represented universities
in China and India. I was not familiar with either university — in fact
I had noz even heard of the city in which one of the universities was
located.

I expected to find the oralists, a couple of coaches and my co-
arbitrators. Instead I found a room packed with Indian and Chinese
students, coaches and supporters. As chairman of the panel, I
welcomed everyone, apologized for my lateness and tried hide my
bewilderment. At that time I had been practicing international
arbitration for nearly twenty years — admittedly almost exclusively
in the United States and Europe. Although I had met and worked
with many international arbitration lawyers of Indian or Chinese
nationality or origin, most of them practiced with western firms and
virtually all had been educated at western law faculties. My under-
standing at that vime was that there was virmally no English lan-
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guage arbitration in China and no international arbitration of any
consequence sited in India. Yet here was a room full of arbitration
students and teachers from China and India.

I asked the parties if they had agreed on the time allocations -
which of course they had. I nodded to the claimant to begin. I
watched with growing admiration as both teams presented very
capably. My initial surprise that students from universities in China
and India were so knowledgeable abous internatonal commercial
arbitration gave way to a sort of astonishment that they were
performing at such a high level in English.

As 1 sat there that day I thought to myself: “T'his is the future of
international arbitration.”

Ten years earlier, at the first Vis competition in 1993, it probabiy
would have been more appropriate to speak of “CRIB” countries
rather than “BRIC” countries in the context of international com-
mercial arbitration. At that time none of the four BRIC countries
(Brazil, Russia, India, China) had an effective international commer-
cial arbitration national law, a national arbitration institution with a
significant number of international cases or an international arbitra-
tion bar. Things are very much different now, of course: BRIC
countries and other “emerging” markers provzde many parties,
counsel and arbitrators in international commercial arbitrations.

Certainly the availability on the Internet of international arbitra-
tion rules, awards, treatises and other materials has significantly
eroded previous barriers to entry into the field, but the Vis competi-
tion has played no small role in these rapid and profound chaages.
From its origin in Vienna in 1993 with eleven teams (all from
Europe, the U.S,, Canada and Australia), the Vienna moot in 2012
attracted 280 teams from 67 countries — 49 teams from the four
BRIC countries alone. India senc the third highest number of teams,
17 — following only the U.S. and Germany. Brazil sent 13 teams, the
same number as the UK. and France. And of course there is now
also a Vis Moot (East) competition in Hong Kong, at which §3
teams from 26 countries competed in 2012.

On the second night of my first Moot experience in Vienna, I
attended a party at the Baker McKenzie offices in Vienna. This eveat
{(my first Vis party) was attended by hundreds of Vis participants.
The energy in the room was palpable and infectious — T had never
seen such a large gathering of young people interested in what had
always seemed to me a relatively small and somewhat academic
practice. Also in attendance were a number of senior arbitration
figures, some of whom stayed quite late, freely sharing with students
their insights into the arbitral process and their careers.

3. Arbitration in Brazil: Professional Sailing throngh Tropical Waters

The four days I spent in Vienna on that first trip were among the
most professionally invigorating and inspiring of my life. T have been
coming back ever since. There are many a aspects of the Vienna Vis
experience 1 ook forward to each year — continuing old friendships
and beginning new ones, the Wirstelstands, the Heurigens, the
Musikverein and the Naschmarkt. However, what mostly brings
me back is the opportunity to experience the commitment and
enthusiasm of so many hundreds of students from all over the world
- and to participate ever so slightly not only in the developmens of a
new generation of arbitration lawyers but in the continuing expan-
sion of a truly global system of commercial dispute resolurion.

3. Arbitration in Brazil: Professional Sailing through
Tropical Waters

Isabell Weaver Gernand and Luis Peretti ave
Of-Counsel and Senior Associate at the Brazilian
law firm Trench, Rossi e Watanabe Advogados
in association with Baker McKenzie. They ex-
plain why arbitration is on a rise in one of the
BRICS States.

Looking back — Some bistory

Brazil 1s a wadivional promoter of arbitration.
The first reference to arbitration appears in the
Constitution of the Brazilian Empire of 1824
which allowed individuals to appoint private
judges (or arbitrators) to adjudicate their disputes.
The Commercial Code of 1850 also allowed for
the arbitration of disputes’. In the same century,
Brazil resolved its border disputes with France
and Argentina through arbitration. The peaceful
determinazion of its borders through negotiations
and mediation was one of the greatest achieve-
ments of Brazilian diplomacy.

The trend shifted in the 20 century. Arbitration remained a valid
choice, being regulated in the 1939 and in the 1973 Civil Procedure
Code. However, arbitration agreements that were concluded before

'José Augusto Delgado, A Arbitragem no Brasil: evolugio histérica e
conceitual, Digital Library of the Brazilian Superior Coust of Justice, avail-
able at: huep://bdjur.stj.gov.br/ispui‘handle/2011/8302. (last visited 8 March
2017).
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the dispute arose were not considered binding. The parties would
need to state their consent to arbitration again in order to start
arbitration. Besides that, arbitral awards had to undergo proceedings
for recognition at state courts before they became enforceable. This
required lengthy proceedings which defeated the purpose of arbitra-
tion. That changed with the new Brazilian Arbitration Act in 19967,
which provided for arbitration agreements to be binding and abol-
ished the requirement of recognition of arbitral awards before state
courts as a condition for enforceability.

In the years following the enactment of the Brazilian Arbitration
Act, the binding character of arbitration agreement stirred much
debate, as the Brazilian Constitution guarantees “free access to
couris”. Scholars argued that w recognize arbitration agreements as
binding would prevent parties from access to Brazilian state courts,
which would result in a conflict with the constitutional principle of
“free access to courts”. The Brazilian Supreme Court ended the
dispure in 2001 by declaring that the binding character of arbitration
agreements does not violate the Constitution.?

In 2002, Brazil ratfied the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (New York Convention)?,
puiting into place the necessary toolkit to allow the development of
arbitration. Courts and Congress adopted and maintained a favor-
able stance and supported and passed rules that allowed arbitration
to develop. As a consequence, arbitration centers mushroomed in
major cities in Brazil, namely in Sdo Paulo and Rio de Janeiro.
Arbitration in Brazil has significantly evolved in the last ten years.
Nowadays, Brazilian parties are keen users of arbitration in both
international and domestic disputes. Arbitration is perceived as more
expeditious and specialized than state courts. In 2015, 96 Brazilian
parties were involved in proceedings administered by the Interna-
tional Court of Arbitration of the International Chamber of Com-
merce (“ICC”}, making Brazil the sixth largest ICC client in terms of
nationality.® The increasing global significance of arbitration in
Brazil will be fostered by the ICC opening offices in $3o Paulo in
2017 v handle Brazilian-related arbitration.

2The text in Englisk is available at the Brazilian Arbitration Committee’s
website: huep://char.org.br/site/legislacao-nacional/lei-9-36796-em-ingles.

3 Brazilian Supreme Court, Appeal in the procedure for the recognition of
foreign judgments No. 5.206-7, MBV Commercial and Export Mznagement
Establisment c. Resil Industria ¢ Coméreio Lrda. 8 maio 1997,

* Decree 4,311 of 2002,

% International Chamber of Commerce, ICC Bulletin: 2015 ICC dispure
resolution statistics, Paris: ICC, 2016, p. 4.

3. Arbitration in Brazil: Professional Sailing through Tropical Waters
Some surprises in the tropical waters

Brazilian parties and counsel are savvy operators of international
arbitration, and international arbitrations with situs in Brazil or
nvolving Brazilian partes normally follow globally recognized
standards. However, when it comes 1o domestic arbitration, Brazi-
lian idiosyncrasies may surprise those who for the first time sail
through these tropical waters. Differently from international arbitra-
tion, domestic arbitrations in Brazil may have certain peculiarities.
The Brazilian Civil Procedure Code may have some impact on
domestic arbitral procedures and the common arbitral rules. For
instance, in Brazilian domestic arbitration, the parties can call a “legal
representative” to appear and testify, not quite as a witness, but
rather as an informed representative that makes statements regarding
the party’s business operations and the case in dispute, notably from
the perspective of that party. Though such legal representatives are
not “real” witnesses, most domestic tribunals consider their state-
ments like witness statements. The wicky part is further, that each
party cannot request its own legal representative to be heard, but can
only request the examination of the other party’s legal representa-
uve. So parties have to consider carefully whether they call the
opponent’s legal representative to testify because this does not auto-
matically lead to a testimony of their own legal representative.

Domestic arbitral hearings are further irnfluenced by Brazilian
Civil Procedure Law when it comes to challenging witnesses. Wit-
ness testimony may be barred if 4 witness is considered to have 2
conflict of interest related to the parties, e.g. in case the witness is a
party in another lawsuit against one of the parties. It is often the case
that challenges regarding witnesses are made, argued and decided
during the hearing and not through briefs in advance, If the arbitral
wribunal does not provide for other rules beforehand, it may happen
that witnesses fly in from overseas to attend a hearing just to be
challenged and finally disqualified as a witness.

Looking forward — What is beyond the horizon

Arbitration in Brazil will grow. Brazil is the fifth largest country
1. the world with significant import and export of goods from all
over the world.

The Brazilian government, legislations and courts have been pro-
viding consistent support for arbitration. This trend is consistent
with a broader movement towards an increase in the importance of
party avtonomy in Brazil. This trend translated into new provisions
included during the reform process of the Brazilian Arbitration Act
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i 2015% The new statutes clearly provide that also public entities
can agree to arbitration proceedings. Before, it was often argued that
public entities could not enter into arbitration agreements at all”
This will lead to a massive increase of public law contracts with
arbitration clauses and hence, to more arbitration in Brazil.! Nota-
bly, state entities are involved in almost every industry sector in
Brazil, in particular construction, energy and transport.

Arbitration is now in harmony with the Brazilian state courts, not
an enemy to them anymore. A telling example of this is the fact that
arbitrators today are authorized to render interim measures and to
review, uphold, amend or even repeal decisions on interim measures
rendered by the state courts’. And though the power to compel
enforcement of awards lies with the state courts, arbitrators are
allowed to request court assistance in order to ¢nsure compliance
with their decisions.’® Enforcement of a foreign award has also
become easier as it has become more difficult 10 successfully raise

the public policy defense that would zliow refusing enforcement of
foreign decisions. !

®Law No. 13,129 of 26 May 2015 altered some of the provisions of the
original Brazilian Arbitration Act, Law No. 9,307 of 23 Seprember 1996.

7 Brazilian Arbitration Act, Article 1, first paragraph: “7he public admin-
istration may vesort to arbitration to resolve disputes velating to waivable
patrimonial rights.”

¥ Provisionat Measure 752/2016, commented by Muniz/Pererti, New rule
on the Brazilian privatization program provides for arbitration. Global
Arbitration  News, available au  hups:i//globalarbitrationnews.com/
20161125-new-rule-brazilian-privatization-program-provides-arbitration/.

% Brazilian Arbitration Act, Article 22-A. and 22-B: “Before the institution
of the arbitration, parties may resort to the cowrts in order to request
precantionary or urgent measuves [...J.”“Once the arbitration is instituted, the
arbitrators will have the power to uphiold, amend or repeal the intering our urgent
measure handed by the courts {,..].”

19 Brazilian Arbitration Act, Article 22-C: “The arbitrator or arbitration
panel may address an arbitral letter to the competent organ of the national
Judiciary so that the latter may compel the enforcement of the act reqiested
by the arbitrator within the boundaries of its territorial jurisdiction,”

" For instance, the Federal Supreme Court has granted exequatur o a
foreign judicial decision aiming at collecting gambling debts from a resident
of Brazil, although gambling is illegal in this country (STF, Decision on the
rogatory lerter No. 9970/United States, United States District Court for the
District of the New Jersey v. Osmar Zambardino, 18 March 2002). In another
case, the Superior Court of Justice granted exequatur to a foreign judicial
decision that failed to apply the civil law principle of the exception of nen-
performance {excepiio non adimpleti contractus), which is part of the Brazilian
Civil Code, and stated that such rule is not a public policy matter (ST],
SEC 802-EX, reporting Justice José Delgado, judged on 17 August 2005).

4, The Positive Paradox

The trend towards increased party autonomy in arbitration has
even affected the regulation of the civil procedure in state courts and
in alternative dispute resolution proceedings. With the adoption of
the New Civil Procedure Code in 2015, parties are allowed to
agree on certain procedural aspects and to regulate many aspects of
civil litigation,® such as the number of submissions of briefs, the
orgamzation of the evidence taking, etc. A Mediation Act entered
into force in 2015, which further fosters to resclve disputes
through consensual means.!”> A recent decision from the Superior
Court of Justice also recognized dispute boards as 2 binding conflict
management tool.!®

Brazil is already an arbitration powerhouse. The possibilities
regarding party autonomy provided in recent statutes (encompassing
mediation, arbitration and litigation) and the desire for more efficient
and flexible means in dispute resolution will boost Brazil's arbitra-
tion practice.

4, The Positive Paradox: How the Vis Moot can
Change the Future of Arbitration

Filip Bovas is a partner of Baker McKenzie
Vienna, He explains why the VIS Moot con-
fronts Viennese people with a paradox and how
the VIS Moot can be o game changer in pro-
moting arbitration in difficult times.

For a Viennese the Vis Moot leads to a
paradox when thinking of arbitration:

Doesn’t matter which of the large German
language newspapers a Viennese reads, he or
she must meanwhile be convinced that arbitra-

12 Law 13,105 of 16 March 2015.

13 Brazilian Civil Procedwre Code, Articles 190 and 191: “If the lawsuit
relates to rights that can be amicably settled by the parties, the parties with
legal capacity may stipulate changes to the lawsuit proceedings in order to
adapt them to the case particulars, and they may also agree on their burdens,
powers, faculties and procedural duties during or before the commencement
of the lnwsnit.”

4 Law 13,140 of 26 June 2015. )

5 Muniz/Peretti, The dawn of the age of mediation, Global Arbitration
News, available at hups://globalarbitrationnews.com/26150722-brazii-the-
dawn-of-the-age-of-mediation/. .

16 Superior Court of Justce. Special Appeal No. 1,569,422-R]. Repporting
Justice Marco Aurélio Bellizze. Judged on 26 April 2016,
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tion is bad. This is true no matter what he or she thought about
arbitration before, or whether he or she knew whar arbitration is at
all. Headline stories on arbitration speaking of “parallel justice”
talang place “behind curtains” and in “expensive hotels” are not rare
in daily newspapers. The newspapers make sure that you believe you
know what arbitration is and that you know it is bad. They all imply
in one way or the other that arbitration takes place “in the shadow of
the legal system.”

But once the media successfully convinced you that arbitration
does not serve the interests of justice and after even you as an
arbitration practitioner started to cast doubts on the current system
(Can it be true that the broad public and political majority is wrong?
Can it be wue that the political party I always vored for is against my
job?), suddenly something inexplicable happens: Students from over
300 universities come to Vienna to compete in one of the most
prestigious moot competitions in the world — the VIS Moot. Can it
be true that so many talented young students all over the world want
to compete 1n 2 legal field that is almost “beyond the rule of law”?
This contradiction does not make sense.

The first question is: How do we resolve this paradox? You might
think this is biased, but I truly believe that it is to be resolved in
favor of the VIS Moot participants. We all became lawyers, because
already at an carly age we were the ones who raised our voices first
to say: This is unfair or that is not ok. It is the young, who still have
a great portion of instinct freshly available. I am convinced that the
young talents from 300 universities coming every year to Vienna are
not dedicated 0 a process which is somehow unjust, but that their
instinct tells them that this is the right thing to do.

Once we bave settled who is “right”, the second question is: Do we
have to care about the other side of the paradox — about those who
still think that arbitration is bad? After all, one could argue that all
this criticism is directed towards investment arbitration involving
states {“ISDS”) and not commercial arbitration. And since the VIS
Moot deals with commercial arbitration and CISG problems, there
actually is no paradox. This is correct only on first sight, but fails to
take into account the reality of the debate: the difference berween
commercial and investment arbitration may be well understood by
arbitration practitioners and VIS Moot students, bur it is lost once
the debate reaches the public. There the debate does not make halt at
criticizing ISDS, because the broader public does not distinguish
between commercial and investment arbitration. Neither does the
media when it speaks of “arbitral tribunals” (“Schiedsgerichte™), but
usually drops the “investment” prefix. The damage inevitably spills
over to commercial arbitration. Damage to arbitration is done.

4. The Positive Paradox

The distinction between investment and commercial arbitration
serves only as an ill turn here, because many practitioners feel in a
trappy safe heaven by thinking of the debate as an isolated invesi-
ment arbitration issue. In result, they prefer to abstain from the
debate {under the motto: at least the commercial arbitration work is
safe). After all, many of us do both, commercial and investment cases
during our career. In sum, we should definitely care for those who
are on the other side of the paradox, because this majority can
seriously 1mpact the future of our practice.

The third and key question is: How do we convince the other side
of the paradox? More specifically, how do we convince the public
that arbitration is a valuable and established dispute resolution
mechanism in international trade and commerce — of course, with
space for improvement?

So far, the arbitration community has chosen 10 employ a low-key
tactic in defense: Speals about the issue at conferences {where the
critics are not present) or write an article here and there in a daily
newspaper that most likely gets lost in the shuffle of negative ones.
In the past years, the arbitration community has failed to find a
meaningful response to the PR armada of political parties and
NGOs. All that is left is the hope that this entire debate will some-
how go away. Don’t even the best stories become boring at some
point? At least one can hope that the debate could shift to the right
spot, from the procedural to the real substantive question: the
fundamental question whether to grant foreign investors protection
or not.

Bur hope is not a plan, I learned at my first business plan session.
And this public debate on arbitration seems to be highly tenacious
and recurrent. It is much more likely that the entire free trade and
mvestment protection debate is likely to last long and issues will get
even more cloaked into a question over arbitration.

Here, the Vis Moot can play a game changing role. But not
because of the record number of teams participating and the increas-
ing number of practitioner events accompanying the VIS. No. It is
because of the energy that you can feel during the VIS Moot. If each
one of you devotes this incredible energy and instincts; if each of
you educates your friends and family, your colleagues, your fellows
members in organizations; If you tell them about arbitration and its
role in international trade and commerce; if we all do this, arbitradon
will turn w a winner in this public debate. The public artention
arbitration currently enjoys is unique and can serve as a chance, but
only if each one of us does a part of the job. Enter the debate; don’t
avoid ir, because there is nothing to hide. We can be proud of our
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international arbitration community ~ the VIS Moot being its best
part. Start today and spread the word!

5. Reality Checic If You Think the Moot Cases Are
Unrealistic Wait until You Hear About My Case

We asked our colleagne Edward Poulton,
partner of Baker McKenzie in London, to tell
1s about the strangest, funniest, most inter-
esting facts that he came across during bis
career in international arbitration. He had a
lot to tell us about!

Have you ever heard about...

a machine that freezes turkey so fast it
doesn't need to be described as “frozen”?

a lady who thinks having 10 brothers and
sisters is a formal HR qualification?

a case where everyone involved was named after a different type of
bird?

an opponent who looks like a pirate (but, unforrunately, without a
DPATor)?

a witness who starts to clean the wibunal’s desk with a hand-held
vacuum cleaner?

The reality of working in the world of dispute resolution involves
conironting strange facts and interesting characters almost at every
turn. The five sitvations above are only some of the odd and
wonderful matters I have come across in my career as an interna-
tional arbitrator. The variety of the situations and people {not to
mention legal arguments) we meet is one of the reasons why our job
is so interesting and, often, why we decided to focus on this area of
work in che first place. Long may it continue!

Different fact patterns

An arbitration can arise in almost any industry, which requires
arbitration practitioners to be prepared to throw themselves into
anything, from complicated formulae for Korean-manufacrured
polymers to the inner workings (and market in) Thai ceiling fans.
I had to become an expert on car cegistration processes (including
IT and logistics) for 2 investment treaty claims against Mexico, not
to mention the need to be able to function after lunch washed
down with tequila. I have delved into the weird and wonderful
world of laying fibre-optic cables across Swiss mountains, the
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public international law aspects of off-shore gas exploration, the
Greek market for domestic appliances, the freezing of Brazilian
pouitry and the iniricacies of swaps and derivatives (probably the
most terrifying of all).

The legal cases have occasionally been pursued against a backdrop
of political interference or unexplained death (accident/suicide/mur-
der?). Often, they involve an intense level of personal animosity
between the parties, which one of counsel’s roles is to rise above.

Intevesting people

Arbitrators and opponents {both partles and their lawyers) come
in all shapes and sizes, as well as nationalities and legal traditions. It
is a vital part of being successful in 2n arbitration to understand your
tribunal (ncluding its inner workings) and your opponent, so that
you can anticipate, and adapt to, the dynamic which develops as the
case progresses. In few other fields can things become so lost in, or
improved by, translation.

You will also encounter characters and moments which make
particular matters unforgettable. For example, I will always remem-
ber the opponent who confused himself so much in an attempt to
come up with an analogy helpful o his submussion that he ended up
making my submissions for me. Or the arbitrator who, because he
was reading the submissions (obviously for the first time) rather than
listening to the cross-examination, would repeatedly ask the witness
a question about something he had addressed minutes previously.

It is also a privileged world, in which one can engage in intellec-
tual and procedural jousting with some great legal minds, and also
interact with (and cross-examine) ministers, CEOs and experzs in the
most exotic fields of engineering or economics. Each of these
encounters is chalienging, bur also enriching.

Strange bearings

Always be prepared for the unexpected. Most witnesses these days
will be sufficiently well-prepared that they will come up to proof,
and defend the facts set out in their witness statemenis. However,
every now and then, a witness is so spectacularly bad (or the
lawyers’ tactics so flawed) that a “ecureka” moment can occur. [
once cross-examined a witness who had made a very shert statement
2 days before the final hearing. The statement dealt only with his
interpretation of a single one-page letter, which he exhibited to his
statement. You can therafme imagine my surprise (not to say glee)
when, upon presenting him with said letter, he was unable to
confirm or deny whether he bad seen it previously. I will never
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forget my opposing counsel’s face, particularly when the Chairman
of the Tribunal raised his eyebrow at him enquiringly.

Having said that, it is equally important to develop an inscrutable
polser face for those moments where your own witness, who seerned
so able and confident in meetings with you, suddenly turns into an
incoherent and contradictory ball of nerves in the face of aggressive
{and sometimes not even that probing) cross-examination. I recently
observed a very senior executive fall down so spectacularly in the
face of cross-examination that he, subconsciously I suspect, decided
that the best way to end his ordeal quickly was to agree to every-
thing opposing counsel asked him, even where it was in direct
contradiction to his written statement. Luckily for our case, this
witness-equivalent of the ‘Stockholm syndrome’ made him seem so
incompetent and clueless that the tribunal generally ignored his
evidence altogether.

Summary

In summary, the Vis Moot fact patterns are not far-fetched. They
capture quite accurately the type of case which an arbitration pracu-
uoner can expect to land on his or her desk at any time, You'll never
know what you’ll have to learn about next and if that doesn’t excite
you then it’s not the profession for you.

6. International Arbitration in Japan:
The Glass Half Full

Joel Greer, a partner of Baker McKenzie
Tokyo, gives insights from a country in which
arbitration is not yet a widely embraced means
of dispute resolution.

Seven years ago, I co-authored a report on
international arbitration in Japar in which we
reviewed the progress arbitration had made
here since the enactment of a new, modern
arbitration law (the first such revision in over
a century) and the introduction of new rules for the Japan Commer-
cial Arbitration Association (JCAA) in 2004. Both developments
were significant legal reforms, but they alone could not boost the
historically very modest level of arbitration activity in Japan. None-
theless, we concluded our assessment by noting:

6. International Arbitration in Japan: The Glass Half Full

“If it may be an exaggeration to consider the past six years a
new dawn for international arbitration in Japan, equally it
would be a mistake to assume that this period has been a false
dawn .... With more tire, and more accumulated positive experi-
ences, Japanese and non-japanese parties alike may begin increns-
ingly to arbitrate in Japan and theveby to dispel doubts that the
new dawn has finally arrived.”

Since writing those words, there have been “more accumulated
positive experiences” with arbitration in Japan. Progress, while still
modest, is discernible in various ways.

For example, between 2005 and 2009 the average number of
arbitrations filed annually in the JCAA was around 13. Between
2010 and 2015, that number rose to 21. This figure, of course, is low
when judged against comparable averages at the Singapore Inserna-
tional Arbitration Cenwe (SIAC), the Hong Kong International
Arbitration Centre {(HKIAC), or other major arbitral instisutions.
Nevertheless, it represents an increase of over 60 % from the 2005~
2009 period.

It 15 fair, therefore, to ask whether one might view this growth
more optimistically (the glass half full) or pessimistically (the glass
half empty). 1 prefer the former, for reasons that go beyond the
statistical data.

For example, the JCAA has made important strides to update its
rules, both in 2014 and 2015. The 2014 update in partcular involved
substantial amendments, including the addition of provisions for
emergency arbitrators and joinder of third pareies, useful revisions
regarding interim measures, expedited procedures, and consolida-
tion, and modifications to help make JCAA proceedings more
efficient. A number of these changes followed amendments to the
rules of the SIAC, HKIAC, and ICC. As such, while the JCAA
rules currently may be underused, there is little question that they
are on a par with the rules of major arbitral insticutions.

Japan alse has a mature judiciary with a reputation for imparti-
ality, and although Japanese courts have less expenience in addressing
arbitration-related issues than courts 1n certain other jurisdictions,
the publicly available decisions rendered so far have generally been
pro-arbitration. Among these decisions are cases addressing the
validity of arbitration clauses, including flawed clauses, the law
applicable to arbitration agreements, the separabilicy of arbitration
agreements, and the enforcement of arbitral awards.

Indeed, the case law in Japan has advanced fairly rapidly in recent
years, and it can be expected to keep growing in the future. This
development, combined with the sweeping reforms of Japan’s arbi-
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tral legislation, means that Japan is making important headway in
establishing itself as a dependable seat of arbitration.

From my own experience working with Japanese companies over
the past decade, I can say that awareness of and curiosity about
international commercial arbitration has certainly risen. The inqui-
ries I receive from business executives have become better informed
and more sophisticated, and, increasingly, these executives have had
at least some first-hand experience with arbitration.

Japanese corporations also are beginning to take advantage of their
rights under investment treaties to which Japan is a party. In 2015, a
Japanese firm filed an arbitration under the International Centre for
Settlement of Investment Disputes rules against the Spanish govern-
ment pursuant to the Energy Charter Treaty. Japan is a party to over
40 investment and other economic treaties, and it will be interesting
to see whether more Japanese companies seek to exercise their rights
under these agreements.

Finally, efforts in Japan to foster greater understanding and appre-
cliation of arbitration among practitioners are proceeding apace.
Most of fapan’s leading faw schools today include classes on inter-
national commercial arbitration, and organizations such as the Japan
Association of Arbitrators, Japan Bar Association, and the JCAA are
involved in various training and outreach activities to promore
arbitration. The Chartered Institure of Arbitrators has established a
local presence and coordinates training and speaker events. And at
the 2014 Inwernational Bar Association annual conference in Tokyo,
numerous arbitration-related events were held and atended by
participants from Japan and around the world.

All this is not to say that more cannot be done to encourage the
use of international arbitration in Japan, or to deny that Japan and
Japanese corporations have not embraced arbitration as quickly as
have other jurisdictions and companies in Asia. It is, however, to
recognize that there have been and are tangible signs of progress and
to anticipate that this progress will continue.

As 1t 1s with countries, so it is with individuals: they develop at
different rates. You have already learned much in preparing for this
exciting event, and you will learn more by participating in it. Don’t
be discouraged if you think some of your competitors may be better
prepared, or others possess a talent you lack. Take the opportunity
to learn about your own strengths, weaknesses, and — perhaps most
important — what you enjoy from the experience.

7. International Arbitration in Asia

7. International Arbitration in Asia: Significance of
Culture in International Arbitration

It is often said that one must be alive to
cultiral nuances when arbitrating in a differ-
ent land. Are arbitrations in the East all that
different from those in the West? Leng Sun
Chan §C, an arbitrator as well as a partner of
Baker McKenzie. Wong & Leow in Singapore
and the firm’s Global Head of International
Arbitration, weighs in on the debate.

Cultural sensitivity is like emotiona! intelli-
gence. In the context of arbitration, it is a
useful trait for counsel to have. After all, psychology is an integral
aspect of the art of persuasion. One cannot apply psychology with-
out knowing the subject and the audience. On the other hand, the
irmportance of cultare in international arbitration can be overstated.

The former Chief Justice of Singapore, Chan Sek Keong, de-
scribed colture as “the way of life of any ethric community, as
determined by or influenced by its language, religious beliefs and
practices, customs or even its food.” When you speak of culwure,
whose culture are you referring to? The culture of the country
where the arbitration is taking place? Or that of the parties? Or the
tribunal?

How different culturally is an arbitration under the Rules of the
American Arbitration Association in New York from an arbitration
administered by the Singapore International Arbitration Cenire in
Singapore? Familiarity with the rules, laws and conventions of each
seat 1s, it my view, more important than understanding the cultural
differences between America and Singapore.

Race, language and religion may always be the great divides in
societies and nations. But in international arbitration, where the seat
of arbitration might have nothing to do with the origin of the
transaction or the residence of the parties, the national culture of
the seat has little effect on the cutcome of the arbitration, What is
more important, where the seat is concerned, is the legislative frame-
worls, the infrastructure supporting arbitration and the awitude of its
judiciary towards arbitration. It does not matter whether the country
celebrates Christmas, Deepavali or Hari Raya Aidilfiurl or whether
as, in the case of Singapore, it celebrates all three plus the Buddhist
Wesak Day thrown in.
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Should you then consider the culture of the disputants? Of course.
Whether you are counsel or arbitrator, you must understand the
background of the parties in order to understand where they are
coming from or what they are getting at. Then again, this is true of
all human interaction, be it in the corporate space, in a courtroom or
in arbiwation.

[t has been said, for example, that traditional Asians are non-
confrontational. They are not comfortable with direct confrontation
and prefer more subtle forms of disagreement. So subtle, in fact, that
one might walk away thinking that one has an agreement sealed with
a nod and a smile when all that one has are, well, just 2 nod and a
smile.

It has also been written, even judicially acknowledged, that Asians
place stock in the concept of good faith in conrracs.

Very recently, the Singapore Court of Appeal broke ranks with
the English courts in upholding the enforceability of an agreement to
negotiate in good faith. In HSBC Institutional Trust v Toshin
Dewelopment [2012] SGCA 48, the Court of Appeal observed that
“it 15 fairly common praciice for Asian businesses to include similar
clauses in their commercial contracts.” Tt finds that the “confer in
good faith” clause is consistent with Singapore’s cultural value of
promoting consensus whenever possible. It endorses the following
arguments of Associate Professor Philip ] McConnaughay in “Re-
thinking the Role of Law”;

A core term of many Asian commercial contracts — the
“friendly negotiations” or “confer in good faith” clanse —
captures the essence of comtractual obligation in the Asian
tradition. Such clauses rypically recite that, if differences or
disputes arise ditring the conrse of the contractual relationship,
the parties will discuss and resolve the matier amicably. The
Western wview of such clauses is that they impose no real
obligation at all; ar most, they represent a mechanism for
making unenforceable requests for novation, or perhaps an
initial formality in a mudtiple-step dispute resolution process
cubmnating eventually in compulsory adjudication intended to
enforce precise contractual terms. But these views presuppose a

Western understanding of the contract itself, which is not
shared in Asia.

On the other hand, there is danger in romanticizing the Asian way
of doing busizness. The East can be as hard-nosed as the West when it
comes to doing business. One is better served by understanding the
laws of a particular Asian country than assuming that good faith will
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always carry the day in Asia. After all, Asian countries can have
significantly different legal systems. Some are common law, some are
civil law and some are a hybrid of the two. Indeed, “good faith” is
not a defining component of the contract law of all Asian countries.
Some, even Singapore despite the HSBC Institutional Trust Services
case, places primacy on the language of the concract. Indeed, it is
probably more accurate to say that good faith is a feature of civil law
systems, be they East or West.

What about the culture of the tribunal? It is of extreme impor-
tance to know who your arbicrators are, to at least be familiar with
their background even if you do not know them personal. This is
where international arbitration differs from a national court when 1t
comes to culture. When you have a dispute in a national court, you
know that the judges, the counsel and perbaps one or both of the
parties carry the pysche and values of the country. In international
arbitration, the tribunal members are not necessary from the seat and
are mote likely than not 1o come from 2 mix of nationalities, even
legal traditions. You should therefore be sensitive to the beliefs and
inclinations of each member of the Tribunal. But this is no more and
no less than other things that you must take into account. That will
include the educational and professional backgrouad of your arbi-
Lrators.

It has been said that an arbitrator from the civil law tradition does
not favor the lengthy and aggressive cross-examination that is the
hallmark of a common law counsel. Likewise, many Astans may take
a dim view of rude behavior from counsel. But there is danger in
stereotyping. There are many lawyers from England and the United
States whose manners are impeccable just as there are civil faw or
Asian pracutioners with excessive testosterone.

The {luid exchange of experience and education between different
parts of the world mean that we have more in common than we do
differences. This is especially so in the sphere of international
arbitration. It 1s a bit like the Olympics. The contestants come from
contrasting backgrounds but they play by the same rules once they
step into the arena. The game is familiar and its rules are the
universa language for all contestants.

You who are participating in the Vis Moot will see for yourselves
how different and yet similar the world is when you congregate in
this fascinating and hugely successful event in Vienna and Hong
Kong. Enjoy the experience.

~
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8. International Arbitration in Australia:
Chances and Challenges

Mini vandePol is a partner in Baker
McKenzie’s Hong Kong office (previonsly the
Melbourne office). After five years as the chair
of the Asia Pacific Regional Dispute Resolu-
tion. Group, she was appointed as the chair of
Baker McKenzie’s global Compliance & In-
vestigations group in 2014.

Arbitral Proceedings in Australia

Arbitration in Australia is slowly growing in importance as a
practical solution ro transnational disputes. In August 2010, Austra-
lia opened its first arbitration center in Sydney: the Australian
International Disputes Censre. In 2012, Chief Justice Warren of the
Victortan Supreme Court stated that she expected that an announce-
ment relatng to the constructon of a similar center in Victoria
would be made “very soon.”

The impetus for the construction of the Sydney center, and the
potential construction of the Melbourne center, came from the
growing preference among corporations to use arbitration as a
means of determining their disputes and a desire to conduct those
arbitrations in Australia. In 2008, a PricewaterhouseCoopers survey
found that 73 % of corporations prefer to use arbitration to resolve
their cross-border disputes rather than transnational litigasion. In
2009 a survey conducted by the Australian Centre for International
Commercial Arbitration (ACICA) revealed that the number of cases
handied by major international arbitration centers increased by
between 50-150 % {rom 1999 to 2009.

Challenges for Arbitrators and Attorneys Working in Arbitration

The prospects for international arbitration in Australia are bright.
Nonetheless, arbitrators and attorneys in Australia face some prac-
tical challenges:

Constitutional Challenge

In 2010, the Federal Government amended the International
Arbitration Act 1974 (Cth) (IAA) to make the Model Law the
default law goveraning the conduct of arbitral proceedings in Austra-
lia. Under section 34 of the Model Law, parties may only challenge
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an award of an arbitrator in limited circumstances, most significantly
where the Court finds that the award conflicts with public policy.
This has led to concerns that a2 Court enforcing an arbitral award
might be seen as 2 “rubber stamp” {or the decisions of an arbitrator.

Divergent Judicial Interpretations of the Relevant Statutes

Although Australian Courts are broadly supportive of arbitration
and, in particular, of international jurisprudence, there have been
some diverging interpretations of the Australian arbitration statutes.
For example, while Justice Foster of the New South Wales Supreme
Court took an expansive approach to the questicn of who is an
award debtor for the purposes of an arbitration agreement, the
Victorian Court of Appeal recently found that an award creditor
bears an evidentiary onus of establishing the existence of an arbitra-
tion agreemeni, The Court of Appeal deciston has been criticized as
inconsistent with the intent of the intent of the New York Conven-
tion on Recognition and Enforcernent of Arbitral Awards (1958).

Chances for Young Practitioners and Law Students

The Australian Centre for International Commercial Arbitration
(ACICA), the Ausiralian Commercial Disputes Centre and the
Austratian Maritime and Transport Arbitration Commission (AM-
TAC) and the Chartered Institute of Arbitrators (Australia) all
provide opportunities for young lawyers to get involved and influ-
ence the growth of arbitration in Australia. The Australasian Forum
tor Arbirration has been established for the benefit of young practi-
tioners working in Asia. These associations have taken an active role
in promoting Australia as an arbitration seat. For example, on behalf
of Australia, ACICA has recently entered into a formal agreement
with the Abu Dhabi Chamber of Commerce and Industry to pro-
mote the use of international arbitration to resolve disputes.

Young lawyers can also pursue qualifications through undergraduate
and postgraduate degrees, as well as accreditation courses to qualily as
arbitrators i Australia and internationally. Several Australian univer-
sity competitions offer voung lawyers the opportunity to practice and
hone their skills in arbitrations on both the domestic and global stages.

With Australia’s established and independent legal system, as well
as a stable economic and political environment, Australia is well
placed within the rapidly growing Asia Pacific region to provide a
forum for international arbitration.

Young practitioners should seize the opportunity Australia offers
to grow into one of the most highly skilled and dominant arbitration
centers in the Asia Pacific.
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9. International Arbitration in Eastern Europe:
Chances and Challenges

Viadimir Khvalei is a partner in Baker
McKenzie’s Moscow office, beading the firm’s
Dispute Resolution Practice Group of the Rus-
stan Commonwealth of Independent States
(CIS). He shares bis views on arbitration in
Eastern European countries.

On the face of it, international arbitration in
the CIS should not differ from that in other
jurisdictions in any way, considering that al-
most all CIS countries are members of the New York and European
Convention and their national laws are either identical (as in the case
of Russia and Ultraine) or based on the UNCITRAL Model Law.

Yet international arbitration in the CIS has a number of distinctive
features ~ some de jure, others de facto. Those distinctions are due to
the existing procedural traditions in CIS countries, most of them
surviving from the legal system of the former Soviet Union.

The number of arbitration courts and arbitration rules differs within
the CIS

Russian legislation of the early 1990s introduced very liberal
requirements for establishing permanent arbitration courts, which
required no special permission or registrazion. For those institutions
to become validly constituted, it was sufficient to approve relevant
rules and procedural regulations. As a result, arbitration courts were
created at regional chambers of commerce and industry, trade asso-
ciations, and major (and smaller) Russian companies. According to
somie estimates, Russia today has more than 500 permanent arbitra-
sion courts, although the exact figure is unknown, since these
institutions, as it was mentioned above, are not subject to registra-
tion.

However, a lack of arbitration traditions had a serious impact on
the rules of the newly-established arbitration courts. Some merely
borrowed the Rules of the ICAC at the Russian Federation Cham-
ber of Commerce and Industry {the “J/CAC at the RF Chamber of
Commerce and Industry” or the “Russian ICAC”) with only minor
changes, others drafted their own rules by using Russian procedural
codes as examples. It is thus not surprising that some rules often
contain provisions that clash with the very nature of arbitration by
authorizing, for example, arbitral tribunals to involve third parties to
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the proceedings on their own initiative or revising final awards
because of newly-discovered circumstances.

However, the situation is different in other CIS countries. Duye to
legislaive restrictions there is only one international arbitration
institution in Ukraine, two or three in Belarus, and four in Kazalkh-
star.

Companies in CIS countries still prefer litigation over arbitration

For a number of reasons, companies in CIS prefer to submit their
disputes to state courts rather than to arbitration primarily because
the former are quicker and cheaper than the latter, while overlooking
such advantages of arbitration as the opportunity to elect arbitrators,
the absence of procedural formalism, the arbitrators’ ability 1o
understand the commercial nature of the dispute, confidentiality of
proceedings, and the finality of the award.

It is difficult to compete with state courts with respect to the
amount of dme that it takes to resolve a dispute, as the trial courts in
Russia are as a rule to issue a judgment within three months after
initiation of action. If appealed, the challenged act will only take
effect after the appellate court rules on the case, with the appeal
proceedings usually to take no longer than 2 months. Thus, as a
general rule, the aggregate time of proceedings before the decision
takes effect shouid not exceed six months.

Arbitral proceedings in CIS countries are no different from any other
arbitral proceedings?

Although it may be hard to believe for a foreign practitioners not
familiar with arbitraton in CIS countries, CIS arbitration courts
resolve disputes in terms comparable to other arbitration systems.

For example, cases submitted to the IAC at the Belarus Chamber
of Commerce and Industry, as a rule, are completed within six
months. The ICAC at the Ukrainian Chamber of Commerce and
Industry is also well known for its speed: in 2011 74 % of cases were
resolved within two and six months, 18 % within seven and nine
months, and only 8 % took more than nine months.

As filing fees for state courts in CIS countries, more often than
not, are insignificant, local arbitration courts have to take them into
account when establishing their own schedule of fees

This competition of arbitration courts in the CIS with state courts
allows these arbitration institutions to look particularly attractive
compared to Western European arbitration courts in terms of costs.

Low costs of CIS arbitration for the party have another conse-
quence: the fees paid to the arbitrators are very modest.

)
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Thus, serving as arbitrator under the Rules of the CIS arbitration
courts do not generate income considered to be significant by
practicing lawyers, because the fees paid are not really comparable
to the amount of time spent. This is one of the reasoms why
practicing lawyers are not often appointed as arbitrators.

This problem is partly resolved by involving law professors. As
they do not have the same pressure for generating revenue as lawyers
from a law firm, they are able to devote some time to aciag as
arbitrators, and usually consider it as a very useful exercise which
allows them to get some experience in practical application of the
law. However, the problem remains that 2 party might not succeed
in appointing its arbitrator of choice because the chosen candidate,
Le. an experienced M&A lawyer for a post M&A dispute might not

be willing to work for the arbitrator fee stipulated in the fee
schedule.

If you want 1o become involved in arbitration in CIS countries

Because of the advantages described above, arbitration in CIS
countries is gaining popularity. This is a great opporiunity for
students and young practitioners coming from one of the CIS
countries.

If you want to become involved in arbitration in CIS countries,
you already took the first step by participating in the Vis Moor,
After the Moot, you could further develop your arbitration skills by
participating in seminars, online trainings and arbitration-related
workshops organized by ICC International Court of Arbitration,
LCIA and other arbitration institutions.

Another good option is getting to know other lawyers from CIS
countries. For example, you could join an association of arbitration
practitioners such as Moscow Arbitration Forum (MAF 40) or the
Russian and CIS Arbitration Network (*RCAN™). Both organjza-
tions have been created to foster informal discussions and facilicate
networking among young arbitration practitioners with an interest
in Russian and CIS arbitration, Amongst other activities, these
organizations set up events attracting major arbitration experts and
promote arbitration-related initiatives. While RCAN has introduced
corporate membership fees, participation of individuals doest’t re-
quire any contribution. You can join RCAN via Linked-In network.
MAF-40 does not have any participation fees at the moment.

There is also Young Arbitrators Forum of the Internacional
Chamber of Commerce (ICC YAF) that has similar goals as the
above arbitration networks but functions on a global scale. Member-
ship in the ICC YAF as well as participation in its events organized
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for young arbitration practitioners is free of charge. For the past
several years there have been a number of ICC YAF events held in
CIS countries, thus providing a forum for discussion of CIS-related
arbitration issues. -

There are also conferences on arbitration held in CIS, mainly
supported by major international and arbi'tration nstitutions. Rus-
sian National Committee of the International Chamber of Com-
merce — the World Business Organization (ICC Russia) in coopera-
tion with the ICC International Court of Arbitrazion holds annual
arbitration conferences in Moscow dealing with issues related to
Russia as a Place for Dispute Resolution. The last one was hf'tld‘ in
Moscow on December 7, 2012. The American Bar Association
Section of International Law organized its 4 Annual Conference
on the Resolution of CIS-Related Business Disputes in Moscow on
21 September 2012. International Bar Association will stage a con-
ference in June 2013 entitled “International Arbitration and related
matters” 1n St. Petersburg. o . o

Speaking abous the latest developments in international arbltratlpn
related to CIS countries one should mention the agreement of major
law firms in the CIS zerritory to establish the Russian Arbnranon
Association that would serve the goals of promoting both interna-
tional and domestic arbitration in Russia and CIS countries. With
law firms being actively involved in arbitration as parties’ counsel
and therefore interested in more transparency, predictability and
higher qualicy of arbitration proceedings, the creation of the Russian
Arbitration Association is regarded as a major step toward the
formation in CIS countries of an arbitration mechanism correspond-
ing to international standards, o

However, if you strive to become part of the arbitration commu-
nity in the CIS, you should mind the [ollowing: It is not easy to

become an expert in arbitration. It is even more difficult to become a
recognized authority by your colleagues. If one chooses to be a

corporate lawyer, it would take less time to get recognition and
would require less effort. International arbitration is an area W_he_ljg

people below 45 are considered as young practitioners. Therefore,
the one who wants to move to this area should be prepared fo
long trip.
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10. Farewell Mootie: How to Come Back
in a Different Role

The Moot is not the end; it’s the beginning!

Urs  Zenbiusern, a partner of Baker
McKenzie Zurich, identifies ten points which
may help you to reach your goal to become a
successful arbitration practitioner:

One: Become an excellent lawyer

Becoming, being and staying an excellent
- fawyer is a prime requirement for a successful
career 1n every field of law. It is of particular imporzance if you want
to become an arbitration lawyer: firstly, a dispute submitted to
arbitration is aljways about a subject that requires a profound know-
lc?dge of a certain area of law, e. g, contract law, with all its “subdivi-
s'xons" (s.ales, d1stribution/agency, licensing, ete.), M&A, construc-
uon/engineering, intellectual property, e-commerce, etc. 'To kpow
the applicable arbitracion rules is just the “skeleton” that one needs
to have; but it is not sufficient for successfuily representing a party in
a dispute or for acting as arbitrator. Secondly, parties in international
arbitration cases are often represented by major law firms. This
means that you, at one stage in your career, will have to join a major
law firm. These law firms tend, however, to accept only the best. If
you are not an excellent lawyer, your application wiil be rejected,

Two: Go to a state conrt

Arbitration was “invented” as an alternative method of dispute
resolution for cases for which it was found that the traditional state
courts do not offer adequate solutions. In order to undersrand why
arintran_on 15, or can be, different from dispute resolution by state
courts, it helps if you know how a state court works. Before being
admitted to the bar exam, you may have to practice in a law firm, or
as a clerk at a state court. If you go 1o a state court, you will have ata
very early stage of your career the opportunity to actually participate
n adversar'iai proceedings where two parties and their lawyers
present their arguments. You will also see first-hand how the judges
deal with these arguments and how they take their decision. One
year at a state cowrt may well give you more insight into the “art” of
dispute resolution than five years in 2 law firm during which you
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may be involved in perhaps 10 arbitration cases, as compared to the
50 or litigations you might see during your stay at a state court.

Three: Become part of the arbitration community

Participating in a Moot Court is a first step in becoming part of
the arbitration community. But there is more. Nowadays, there
exists a great number of arbitration associations offering all kind of
arbitration services, including conferences, seminars and other events
where arbitration practitioners of your local jurisdiction, and some-
times also those of other jurisdictions, convene, Join these associa-
tions and events and try to become an active member, so that your
professional colleagues know that you exist and that you want 1o
become a player in the field of arbitration. Many national arbitration
associations have sub-sections open to young practitioners, such as
the “ASA below 407, which regularly organize meetings and con-
ferences for young arbitration practitioners who are less than 40
years old. This is an excelient forum for meeting all those lawyers
who just as yoursell are trying to make their first experiences as
arbitration practitioners.

Four: Try working with an experienced arbitration practitioner

“Learning by doing” is still a good way for becoming an expert in
a particular area of law. However, the chances that somebody has
waited for you and wilt let you try an arbitration case are rather shm.
Therefore, try to learn by watching an experienced arbitration
practitioner how he or she does it. But remember: to work with
such a person will often make it necessary rhat you join their law
firm, and as you will recall, this may require you to become, and to
be, an excellent lawver.

Five: Be curious, be interested, go into the details

Each dispute brought to arbitration is different in that there is
always a particuiar story behind ir. You should be curious in getting
to know this story and to explore what really happened. More than
in any other field of law the principle of audiatur et altera pars is of
essence: what your client is telling you about the background and
the origin of the dispute will often be completely different from what
your opponent will tell the arbitral tribunal. To avoid {negative)
surprises, in particular during witness examinations, you must al-
ways challenge what you are being told and what you read. Never
take things for granted. Be critical, try to understand what motivated
a person to do what he or she did, but do not accept an easy
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explanation. Go into the details, find the unexpected and do not Just
stop when things are geuting difficult.

Sue: Learn how to write and how to speak

As an arbitration lawyer you will prepare comprehensive written
briefs in which you will have to ser our the factual and legal
arguments in a way that an arbitrator is convinced that the position
of your client is the right one and should be protected. Profound
legal writing skills are, therefore, of importance and this is something
you will not learn at law school. Read a lot, including books that
teach you about how to write a brief, and collect good examples,
including those of the lawyers of your opponent. And learn how to
speak before a group of strangers who will not simply believe what
you are telling them. Don’t be shy: the others are often not better
than you are. If you are well prepared and if you have practiced your
speech it might be you who leaves the impression that counts. Think
first before you speaks and structure your speech; it is bester to be
short and precise than long and confusing.

Seven: Learn languages

While English is the principal language you will need to know
when practicing arbitration, it is helpful to have a good command of
other languages as well, in particular those languages which the vast
majority of other arbitration practitioners do not know. This may

give you the kind of competitive edge you will need to make a
difference.

Eight: Be organized

Arbitration has become @ method of dispute resolution where the
parties file extensive briefs, often consisting of several hundred
pages, accompanied by hundreds of exhibits. Broad document pro-
duction requests, by which a party is requested to produce often
hundreds of documents in its possession, have become the standard.
The now common use of e-mails has contributed to the fact that the
pile of documents to be reviewed and considered has increased by
the factor of 10. The party which is able to find, or to retrieve, the
essential documents will often win the arbitration. This means that
an arbitration lawyer not only has to be able to deal with a mass of
documents; he or she must also be capable to quickly identify those
documents which are really required and to distinguish them from
the unnecessary ballast. If you are not organized, you will not
master that task. And don’t count on others: in the beginning of
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your career, you will be the one spending days and weeks in going
through tons of documents.

Nine: Be different, do something else

Try to be different from others by having a skill that most others
don’t have. Learn a language that most other people don’t speak. Get
special knowledge and expertise in a field that makes you an expert
compared to all those who have no or just general knowledge about
that topic. And remember: life is (hopef}llly) long and so may be
your professional career. At the end, it does not realiy matter
whether you have been an arbitration fawyer for 35 or 30 or just 25
years. Use the time carly in your career to do something else which
does not have an immediate nexus to law. As a lawyer, you will be in
close contact with all sorts of persons, and the mere you .have
learned about people and the life in general, the bewer you will be
able to see these persons’ strengths and weaknesses and to appraise
the way they act and behave.

Ten: Do what you really want to do and have fun

You may realize, at one point in your career, that being an
arbitration lawyer is not what you acrually wanted to be. If you
don’t have fun while being an arbitration lawyer, this will not add to
your quality of life. Then, stop doing it! Life is never too short for
not doing what you really want w do but never dared to try.
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To download the current Vis Moot Rules, please visit: htips://
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The Editor

Prof. Dr. Jorg Risse, LL.M.

Jorg Risse is an eminent practitioner in the
arbitration world. He represents clients in in-
ternational arbitration proceedings before ail
major arbitral institutions. He is also frequently
appointed as an arbitrator or mediator. Based
on his extensive experience, Jorg Risse vegularly
lectures students and clients on advocacy skills
sich as legal writing and oval presentation.

The Authors

Dr. Markus Altenkirch, LL.M.

Markus Altenkirch bas been part of the Vis
Moot for many years. Starting his “Moot ca-
reer” as participant in 2005/2006, Markas Al-
tenkirch has been the coach for the team of the
Uniwversity of Mainz for seven years in a row.
At Mainz University, Markus Altenkirch reg-
wlarly teaches negotiating technigues.
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Dr. Ragnar Harbst, LL.M.

Ragnar Harbst is dually qualified as Re-
chtsanwalt (Germany) and Solicitor (England
& Wales). Fle devotes his practice to interna-
tional arbitration and adjudication proceed-
ings. He is also frequently sought as an arbi-
trator in ICC and DIS arbitrations in
construction and commercial matters. Ragnar
Harbst is also a lecturer on legal writing at the
University of Frankfurt and regularly reaches
legal writing to clients and students.

Dr. Annette Keilmann

Annette Keilmann is a counsel in the German
Arbitration Group of Baker McKenzie. She
focuses on international arbitration, in particu-
lar relating to plant construction. Prior to be-
coming a lawyer, Annette Ketlmann worked as
a research assistant at the University of Man-
nheim at a chair devoted, inter alia, to rhetoric.

Dr. Lisa Reiser

Lisa Reiser participated in the Vis Moot in
2004/2005 and has stayed in contact with the
arbitration world ever since. She served as
coach and advisor for the team of the Univer-
sity of Mainz and came back to Vienna as
arbitrator. In 2010, she spent several months
working with the American Arbitration Asso-
ciation in New York before she returned to
Germany as an assoctate of Baker McKenzie’s

Frankfurt office.

About Baker McKenzie

Balker McKenzie's roots trace back 1o Chicago in 1949. Here, Russell
Baker and John McKenzie — unknown to each other up to that point
— had to share a cab on a rain-hit day. In a chat they found out that
both of them were lawyers. They agreed that now, after World War
I1, it was essential to create a truly global law firm to assist American
companies in expanding their business overseas. Since then, this idea
of a truly international law firm runs like a golden thread through
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the work of Balcer McKenzie, the law firm both men founded in the
aftermath of their cab ride.

Now, in 2017, our law firm is home to more than 4,600 locally
admitted lawyers. Our Internavional Arbitration Group spans
around the globe and is represented in every arbitration hub around
the world. With our 77 offices 1n 47 countries, we share the interna-
tional spirit of the Vis Moot and match the geographic outreach this
phenomenon has today. Now that you gained the skills of an
attorney working in international commercial arbitration, why not
apply your skills during an internship in one of our 77 offices? Let
us know via vis.moot@bakermckenzie.com.
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