PROPERTY, TITLE AND REDISTRIBUTION

Tony Honoré

'

Introduction, H. Gene Blocker

THE MAIN QUESTION OF DISTRIBUTIVE justice—how a society should allocate its
resources to individual s—centers on the disagreement between “libertarian”
and “egalitarian” liberals. Libertarians uphold the right of the individual to
be free from governmental interference, especially in the acquisition and dis-
pensation of private property. “Egalitarians’ believe in the right of every
individual to adequate food, shelter, clothing, education, and health care, so
that everyone can achieve his or her fullest potential.

In the article below, Tony Honoré questions the libertarian assumption
that everyone has aright to keep whatever wealth he or she has legitimately
acquired. Thisisthe tradition in some societies, Honoré concedes, especially
in modern industrial ones. However, it's by no means universal. Indeed, in
many societies, tradition requires that all individuals share what they have—
whether it's something valuable that they have found, meat that they have
killed, or other food that they have grown. In light of these sharing traditions,
Honoré challenges libertarians to back up their claim that wealthy individu-
alsin our society are entitled to keep what they have earned.

As you read Honoré, consider how and why the notion of individual
rights (including the right to private property) emerged so strongly with the
rise of modern industrial societies. As the German-Jewish philosopher Karl
Marx pointed out, capitalism requires the growth of capital, which seems to
presuppose the right to accumulate private property. Of course, Marx felt
that capitalism would inexorably collapse into socialism, what he saw as the
ideal system. History (at least so far) has proven him wrong, although only
the future will tell us whether socialism may someday prevail. Until that
time comes, does capitalism require the notion of private property, rather
than cooperative efforts and the sharing of the results of individua labor? Do
you agree with Honoré that the notion of private property rightsis culturaly
relative; that is, justifiable in some societies and not in others? If so, do you
think that property rights are justifiable in modern industrialized societies
like our own?
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his discussion paper is concerned with the relationship between the insti-

tution of private property and the notion of economic equality. Isit incon-
sistent, or morally obtuse to recognize the value of the institution and at the
same time to argue that each member of a society is entitled to an equa or
approximately equal standard of living? | shall be particularly concerned with
theargument of R. Nozck, in Anarchy, Sate and Utopia to the effect that under
a system of “just entittements” such as he specifies there is no room to admit
that the state has the right or duty to redistribute benefits so as to secure an
equal or more equal spread, because “the particular rights over things fill the
space of rights, leaving no room for general rights to be in a certain material
condition”. Though Nozick's “just entitlements’ are not confined to titles to
property | shall so confine myself. Rights of amore personal character could in
theory be the subjects of redistribution and indeed Nozck discusses the case
for transplanting organs from A to B in order to correct physical maldistribu-
tion of parts of the body. Fascinating as such speculations may be, . . . the
moral objections to the invasion of people’s bodies for whatever purpose are
much stronger than they are when what is proposed is to tax or, in some cases,
to expropriate. Nor can one concede the argument that the redistribution of part
of what A has earned to B goes beyond the invasion of property rights and
amounts to a system of forced labour by which A is compelled to work part of
his day for B, so that redistribution of property isreally an invasion of the sta-
tus and freedom of the person taxed or expropriated. This is no more com-
pelling than the Marxist argument that a wageearner whose surplus product is
appropriated by the employer is a sort of wageslave. The objection to thisis
not that the income-earner freely works under a system in which he knows that
part of what he produces will be appropriated by his employer or transferred to
other people by means of taxes. He may have no choice, if heisto earn aliv-
ing, but to accept a system which he dislikes. The argument is open to attack
rather because it rests on the morally questionable view that aperson is entitled
to keep exclusively and indefinitely for himself whatever he makes or pro-
duces. This would be true of a man working in complete isolation; no serious
argument has been advanced to show that it is true of asocial being.

“Property, Title and Redistribution,” by Tony Honoré. Reprinted from Equality and Freedom:
Past, Present and Future, Carl Wellman, ed., 1977, Wiesbaden: Franz Steiner Verlag GMBH.
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Nozck's argument depends on accepting this questionable view. Against
those who favour a principle of social justice by which things are to be dis-
tributed according to need, desert, the principle of equal claims or the like,
he argues that the just allocation is the historically justifiable one. This can
be ascertained, in relation to any given item of property, by asking whether
the holder acquired it by a just title or derived his title justly from another
who so held it, either originally or by derivation from such a just acquirer.
Consequently just distribution depends on just acquisition and transfer, and
redistribution is confined to those instances in which the original acquisition
or the subsequent transmission of the property was unjust.

All therefore turns on what count as just principles of acquisition and
transfer of title. According to Nozick—

1. aperson who acquires a holding in accordance with the principle of
justice in acquisition is entitled to that holding

2. aperson who acquires a holding in accordance with the principle of
justice in transfer from some one else entitled to the holding is enti-
tled to the holding

3. nooneis entitled to a holding except by (repeated) applications of 1
and 2.

The complete principle of distributive justice would say simply that a
distribution is just if everyone is entitled to the holdings they possess under
the distribution.

What is presupposed by this set of rules for tracing title is apparently
only that the principles of acquisition and transfer should be moraly
respectable. For acquisition something like Locke's theory of property is
understood. Transfers in a free society will be consensual. But that is only
the appearance. What Nozck additionally presupposes, without seeking to
justify, isthat the interest acquired and transmitted is the ownership of prop-
erty as conceived in western society on the model of Roman law. He is
assuming, first, that the acquirer obtains an exclusive right to the thing
acquired, that he is entitled, having cleared the land, made the tool etc. to
deny access and use to everyone else. Secondly heis supposing that the right
acquired is of indefinite duration. The man who has made the clearing can
remain there for his lifetime. He is not obliged to move on after so many
years, and leave the fruits of his labour to another, nor does he lose his right
by leaving. Thirdly the right is supposed to be transmissible inter vivos and
on death, so that it can be sold, given inherited, mortgaged and the like again
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without limit of time. Under such a system of property law, of course, the
initial acquisition is decisive. Once A has cleared the land his neighbours,
friends, associates and, if it comes to that, his family are obliged to look on
while he enjoys and transmits his ‘entitlement’ to whomsoever he chooses,
irrespective of the fact that in awider context they, along with him, form part
of a single group which is dedicated, among other objects, to the preserva-
tion of al. This system of property law, whatever its economic merits, is not
self-evidently just. If the interest acquired (western type ownership) is
greater than can be morally justified, then however just the methods by
which A acquires the thing in question and transfers it to X, the distribution
of property under which the thing is allocated to X is not thereby saved from
criticism. Indeed, quite the contrary. If the interest awarded to owners under
the system is greater than can reasonably be justified on moral, as opposed to
economic grounds, any distribution of property will be inherently unjust.
Hence the intervention of the state will be needed if justice isto be done.

There is no doubt that the Nozick rules about just acquisition, transfer
and distribution reproduce in outline western systems of property law based
on the liberal conception of ownership. According to these notions, owner-
ship is apermanent, exclusive and transmissible interest in property. But this
type of property system is neither the only conceivable system, nor the easi-
est to justify from a moral point of view, nor does it predominate in those
societies which are closest to a* state of nature’.

In so far as the Nozick principles are meant to reproduce western prop-
erty law they are incomplete in that they omit provision for lapse of title and
for compulsory acquisition. Lapse of title is not perhaps of great moral
importance, but it is worth noting that legal rules about limitation of actions
and prescription embody the idea that an owner who neglects his property
may be deprived of it. The acquirer (squatter or the like) obtains it by a sort
of private expropriation. More important is expropriation by the state or pub-
lic authority. It is not at al clear why the parts of western property law
favourable to the private owner should be reproduced in the system of enti-
tlements to the exclusion of those which favour the claims of the community.
The latter, after al, balance the former. The individualistic bias of property
law is corrected by the admission of state claims to tax and expropriate.

Aside from the omission of rules about lapse and compulsory acquisi-
tion one may note that Nozick's principles rest on the assumption that
whether a justification exists for acquiring or transferring property can be
decided in abstraction from the historical and social context. A just acquisi-
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tionin 1066 or 1620 remains ajust root of titlein 1975. If thiswerereally so
one would have to say either that the acquisition of slaves is seen in retro-
spect always to have been unjust and that the state would have been justified
in intervening in a slave-owning society to correct the injustice, or that the
descendants of slave-owners are entitled to own the descendants of freed
daves. So with colonies, mutatis mutandis. Are we to say that as a result of
the post-war movement to free colonies we now see that the acquisition of
colonies, apparently valid at the time in international law and morality, was
always wrong and that the international society would have been justified,
had it been so minded, in intervening even in the nineteenth century to free
the existing colonies and prevent further acquisitions. If so, how can we be
sure that there are not equally unjustified forms of property ownership in
present-day society which in fact justify state intervention in aredistributive
sense? And how can we be surein any future society that these objectionable
forms of acquisition are not present? In which case, outside Utopia, the the-
sis advanced by Nozick has no application. But if the acquisition of slaves
and colonies was initially just, surely some provision should be made in his
system for the redistribution of entitlements when the moral basis on which
they originally rested has become eviscerated. These instances would count
morally as cases of lapse of title owing to changing views of right and
wrong. Legally they would furnish examples of just expropriation. There
would have to be afurther exception in Nozick's system to cater for changing
conditions of fact. Suppose, apart from any question of the justification for
colonies, that in the nineteenth century Metropolitania occupied a deserted
tract which it proceeded to colonize, building roads and irrigating the land.
As a result a numerous indigenous population crowded in from the neigh-
bouring areas. These people now claim to be free and to decide their own
destinies. Whether or not colonization is in general thought a permissible
form of ‘entitlement’ the changed situation must surely change one’'s moral
evaluation of Metropolitania'stitle to the formerly deserted tract. So with the
Mayflowerite who bagged a large stretch of unoccupied land in 1620. If the
situation is now that irrespective of title the tracts in question are occupied
by people who have nowhere else to live surely the moral basis of the title of
the Mayflowerite's successors must at least be open to debate. Once there
was more than enough to go round, now thereis not. And isthe case very dif-
ferent if the thousands without property instead of occupying the colonies or
tracts in question crowd the periphery and make claims on the unused
resources inside? All this is intended to make the simple point that it is
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obtuse to suppose that the justification for acquiring or transmitting property
could be settled once and for al at the date of acquisition or transfer. Legally
it may be so, subject to the rules of lapse and expropriation. This is because
of the need to frame rules of law in such away as to ensure certainty of title.
They are meant however to be applied in a context in which social and moral
criticism may be directed against their operation and in which their defects
may be corrected by legislation or similar means. Apart from positive law,
can it seriously be maintained that the rules about what constitutes a just
acquisition or transfer both express unchanging verities and in their applica-
tion to the facts of a given acquisition or transfer, are exempt from reassess-
ment in the light of changed circumstances?

Systems of property law which diverge from the orthodox western type
based on liberal conceptions of ownership are conceivable, morally defensi-
ble and have actually obtained in certain societies. To begin with the con-
ceivable, let us take an imaginary case. Suppose that, in a ‘state of nature’ a
group of people live near a river and subsist on fish, which they catch by
hand and berries. There is great difficulty in catching fish by hand. Berries
are however fairly plentiful. There are bits of metal lying around and | dis-
cover how to make one of them into a fish hook. With this invention |
quadruple my catch of fish. My neighbours cannot discover the knack and |
declineto tell them. They press meto lend them the fish hook or to give them
lessons in acquiring the technique. | have however acquired western notions
of property law and lockean ideas about entitlement. | point out that | have a
just title to the fish hook, since according to Nozick's version of Locke they
are no worse off as a result of my invention. | am therefore entitled to the
exclusive, permanent and transmissible use of the fish hook. My neighbours
may try their hands at finding out how to make one, of course, but if they fall
they may look forward to eating berries and from time to time a bit of fish
while | and those persons whom | choose to invite to ameal propose to enjoy
ourselves with daily delicacies. If they object that thisis unfair | shall point
out (though the relevance is not obvious) that they are not actually starving.
Nor am | monopolizing materials. There are other pieces of metal lying
around. They are no worse off than they were before or than they would have
been without my find [in fact they are worse off, relatively to me]. Asto the
parrot cry that they protect me and my family from marauders, wild animals
and the like, so that | ought to share my good fortune with them, | reply that
they have not grasped what is implied by a system of just entitlements. Are
they saying that | am not entitled to the fishhook?
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One of my brighter neighbours might well answer me as follows

| do not deny that you have aright to the fishhook. Asyou say you made
it and you invented the system of using it to catch fish. But it does not
follow that, as you assert, your right to it is exclusive, permanent and
transmissible. Your views seem to be coloured by reading books about
sophisticated societies. In those societies men are dedicated to increas-
ing production, come what may, and in order to achieve that they accept
institutions which to us seem very unfair. We are simple people used to
sharing our fortunes and misfortunes. We recognize that you have a
right to the fishhook but not that the right has the unlimited content
which you assign to it. You ought to alow each of usto useit in turn.
Naturally as the maker and inventor you are entitled to agreater sharein
the use than the rest of usindividually, and if you like to call that share
‘ownership’ we shall not object. But please stop looking up the defini-
tion of ‘ownership’ in foreign books. These notionswill only disrupt our
way of life.

The point my neighbour is making is that a system of private property
can be inherently distributive. In the system envisaged thereis an “owner” in
the sense of a person whose right to the use of the thing is greater than that of
others, who has aresidual claim if others do not want to use the thing, and in
whom powers of management will be vested. He will be responsible for
lending the fishhook out, it will be returned to him each evening, he will
keep it in repair. But these powers of use, management and reversion fall
short of western conception of ownership. In such a system the redistributive
power of the state will be unnecessary unless the members of the group fail
to keep the rules. For the rules themselves ensure an even distribution of
property, subject to the recognition of desert and choice—a recognition
which is not allowed to subvert the principle of sharing.

Is the projected system of property law obviously unjust? How does it
compare with western notions of ownership? From the point of view of jus-
tice, though perhaps not of economic efficiency, it seems to compare rather
favourably. It is designed to give effect to the interdependence of the mem-
bers of the group and to recognize overtly that they cannot survive in isola-
tion. It rejects the notion that | do no harm to a member of my group if asa
result of my effort | am better off, and he is no worse off than he would oth-
erwise be. That notion, which is common to the outlook of Nozck and
Rawls, however much they otherwise differ, rests on the assumption that a
person who is comparatively worse off is not worse off. But he is, and the
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precise wrong he suffers is that of being treated as an unequal by the more
fortunate member or members of the group.

The fruits of an invention which raises production have therefore, in the
projected system, to be shared, either by a system of compulsory loan or, ina
weaker version, by a system of surplus sharing, under which what an owner
has in excess of his needs or is not using must be made available to other
members of his group.

The sort of system envisaged is unlikely to survive the division of
labour, viz. speciaisation. The members of the group other than the inventor
are likely to feel that he can fish better than they and that they would do well
to get him to fish for them. But then they must pay him. At first perhaps the
payment is a fraction of the catch. Later the inventor is bemused by the idea
that heis entitled to the whole product of hisinvention. So he argues that his
neighbours owe him the whole of his catch and, if they want any of it, must
pay in some other way, as by repairing his hut. As he has possession on his
side his views may prevail. We dlide insensibly, therefore, from a participa-
tory to an exclusive system of property law, and it is difficult to keep alive, in
a society of economic specialisation, the notion that each participates in a
common enterprise. The remedy for thisisnot, or isonly to aminor extent, a
return to rotatory labour. It israther that the community as awhole, the state,
must act as the surrogate of the participatory principles. The inventor of the
fishhook will have to be taxed. In that way the economic advantages of spe-
cialisation can be combined with ajust, or juster distribution of the benefits
derived from it. The tax will be used to give the other members of the group
benefits corresponding to their former rights to use the fishhook.

Thereisno point in attempting to work out in detail what a participatory
system of property law would belike. Theideais easy to grasp. If such asys-
tem is morally sound, then it follows that in a western-type system the inter-
vention of the state, so far from being, as Nozck thinks, ruled out except in
peripheral instances, (initialy unjust acquisitions, subsequently unjust trans-
fers) is essential in order to achieve justice in distribution. Whether one says
that this is because in a western-type system al the holdings are unjust
(because they are holdings of an unjust sort of property interest) or that they
were initially just but that their permanent retention cannot be justified, is
debatable: the former seems more appealing. In any event either Nozick's
conclusion is empty because the premises are never fulfilled, or if the
premises are fulfilled, they do not lead to the conclusion to which they seem
to lead.



< PRoPERTY, TITLE AND REDISTRIBUTION >~

If it is accepted that the sort of property system described is conceivable
and morally defensible that is sufficient to rebut the argument which deniesa
redistributive function to the state. It is not irrelevant, however, to draw atten-
tion to the fact that among the variety of property arrangements found in
simple societies there are some which approximate to the distributive
arrangement outlined. Among other things this will serve to rebut any argu-
ment that | am relying on agimmicky obligatory principle of transfer. A con-
venient outline of the variety of such property systemsisto be found in M. J.
HerskowitZ work. They are of course multifold: apart from arrangements
which resemble the western institution of ownership there are to be found
types of group (e.g., family or clan) ownership, public ownership, rotating
individual use (e.g., of fishing grounds) and also the sort of arrangement here
envisaged, namely what may be called private ownership subject to compul-
sory loan or sharing. . . .

There are also examples of what | have termed surplus sharing, which
give effect to the principle that what a person has in excess of hisneeds, or is
not using must be made available to other members of the group. . . .

These examples show that there is nothing unnatural about distributive
property arrangements in a simple society. The mechanism, or one of the
possible mechanisms by which such arrangements are secured, is that of
what it seems preferable to call private ownership subject to atrust or a duty
to permit sharing. The ‘ownership’ is not of course ownership of the classical
western type, but neither isit ‘ primitive communism’. Its essential featureis
that the titles to acquisition are much the same as in modern soci eties—find-
ing, invention, occupation, making and the like—and the types of transfer—
sale, gift, inheritance—are not necessarily dissimilar, but the type of interest
acquired and transmitted is different. The principle of sharing is written into
the delineation of interests of property.

Thereis no special reason to think that our moral consciousnessis supe-
rior to that of simple societies. So if compulsory sharing commends itself to
some of them it should not be dismissed out of hand for societies in which
the division of labour has made those simple arrangements out of date: but in
these, gives the weakened social cohesion which the division of labour intro-
duces, the communal authority (the state) is needed to see that sharing takes
place.
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