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l.e premier qui ayant enclos un rerrain s•avisa de dire, 
~ed est a moi, et rrouva des gens assez simples pour le 
croire, fur le vrai fondareur de Ia societ~ civile. 

Jean-jacques Rousseau, Discours sur /'inegalite 
{Seconde partie) 

Eh bien! n'esr-il pas vrai que si Ia Jiberre de Phomme est 
sainte, elle est saime au mem.e titre dans rous les 
individus; que si elle a besoin d•une propriete pour agir 
au dehors, c'est-a-dire pour vivre, cette appropriation 
J•une matiere est d•une egale necessire pour tous? Et de 
wur cela ne doir-on pas conclure que routes les fois qu'il 
nair une· personne douee de Jib~ne, il faut que les aurres 
se serrent? 

Pierre-joseph Proudhon, Qu"c>st-ce qa1e Ia Proprieti? 
(Premier Memoire, II. 1) 
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I.· I 

Introduction 

I. CONCLUSIONS 

This is a long book, and it may help readers if I state at the 
beginning what its main conclusions are. 

The book addresses the issue of the justification of private property. 
It asks· whether individuals have a right to private propert}', or (which 
I think is the same thing) whether there are any good rigltt·based 
arguments for private property. A right-based argument is an 
argument. showing that an individual interest considered in itself is 
sufficiently important from a moral point of view to justify holding 
people to be under. a duty to promote it. So my question can be 
rephrased as follows. What indh·idual interests are sen·ed by the 
existence of private property as opposed to some other sort of 
property regime (such as communism)? Are any of these interests so 
important from a moral point of view that they justify holding 
governments to be .l.lJlder a duty to promote, uphold, and protect 
property-owning? Or is it rather the case that, taken one by one, the 
interests which individuals have in the matter do not have this level of 
importance, and that these interests should be dealt with in the 
aggregate, in the· form of utilitarian arguments about property 
institutions, rather than treated as the basis of rights? 

Those are the questions. What are my answel'S? I examine two 
lines of right·based argument: o·ne associated with john tocke and 
Robert Nozick, the other associated with G. W. F. Hegel. Both lines 
of argument hold that individuals have an interest in o,,·ning things 
which is important enough to command respect and to constrain 
political action. On the Hegelian approach, this is a basic human 
interest which everyone has: owning property contributes im
mensely to the ethical development of the individual person. On the 
Lockean approa.ch, the interest _which commands respect is one 
which people have only on account of what they happen to ha,·e 
done or what has happ~ned to them. A man who has mixed his 
M.bour with a piece of land, or acquired it legitimatel)· from 
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someone die, has an interest in ownership which die govemmenr 
musr rCS.Pe'-""t; but a man who has done nei~er of mese things, bur 
wouJd simplr r.Jtha like ro own something, has no such consuain
ing inrercsr. The Lockean righr ro property, in or:her words, is a 
spcci.il righr, whereas me Hegelian one i:i .a general righr. 

E.x.amining these argumencs, I found rhe derails of the Locke/ 
Nozick approach unconvincing. Locke-'s argomenr about mixing 
one's labour is incoherent, and Nozick offers no derailed argument 
ar all fqr. a Labour (or a First Occupancy) Theory of acquisition. 
Locke does provide a good argument for a general right of a rather 
diffeunr sorr: a general right ro subsisren~e which imposes welfarist 
consrrainrs on wharever property system rhere ~ay be. Bur no such 
general right is recognized in Nozick's theory. I maintain that this is 
a fatal flaw: no theory of the kind that Nozick intimates could 
possibl)' be made acceprable in the absence of a backgrmind general 
right to subsistence. -

There are fewer difficulties with the Hegelian approach, though it 
has ·robe said that the link between private property and the ethical 
development of rhe person -s rather obscure ai:td,. in any case, never 
esrabli:ihed as an absoltirely necessary connecdqn. However, the 
Hegelians have pro~e~_impo.rtant relations berween the existence of 
private p"roperry and thi"rigs 'like. individual self:·assertion, mutual 
recognition, the stability of rhe will, and the establishment of a 
proper sense of prudence and responsibility. Though the arguments 
are tentative and difficult, they do esr~blish a connection between 
respect for properry and respect for persons-a connection which 
in mosr liberrarian writings of the Nozickian sort is never 
esrabilshed except at the level of rhetoric. 

The inreresring thing abour the Hegelian approach is its 
distributive implicarion. If the argument works, it establishes, not 
only .'[hat private property is morally legicimate, bur also that, in 
Hegel's words, 'everyone must have property'. We cannot argue, on 
the one· hand, mat properry-owning is necessary for ethical 
de\'dopmenr, and then, on the other hand, affect unconcern about 
£he moral and material pligh~ of those who have nothing. Just as a 
righr-based argument for free speech establishes" a ducy to see to it 
that e\·eryone can speak freely, so a -general-right-based argument 
for pri\·are property establishes a dury to see to it rhat everyone 
becomes a properry-owner. It is in effect an argument against 
inequJliry and in favour of what llils been called 'a property
owning democracy•. 
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Now it may be thought that this leads to a contradiction. If 
everyone must have property, then we will have to limit the rights 
of owners to deal and trade with their holdings as they" please, for 
nothing is more certain than that untrammelled liberty in this 
regard will lead quickly to inequality. It may be thought that to 
limit owners' rights in this way is to undermine the very idea of 
private property, which is the freedom of a person to do as he 
pleases with the goods that are under his control. I claim, however, 
that this argument proceeds too quickly. For one thing, private 
property is a concept of which there are many conceptions: legal 
systems recognize all sorts of constraints on the rights of owners, 
and the crucial question is not whether there should be constraints, 
but whether the particular constraints we need defeat the original 
aims of our right-based argument. If they do, then there is a 
problem; but they may not. For another thing, property rights 
are going to have to be constrained by a general background right 
to subsistence anyway; this is what I argue in the context of 
Lockean theory, and it applies here as well. So it is possible that the 
restrictions which are necessary to ensure property for all can ride 
in on the back of. the general right to welfare, which has to be 
conceded on any ·account. Finally, though the thrust of the 
argument is broadly egalitarian, the right to property is unlikely to 
establish _a case for absolute equality. More likely, it will call for 
everyone to have an amount of property sufficient for him to take 
seriously his responsibility for its use and management. So, though 
the right to property has these consequences, it leaves considerable 
leeway for variations in social policy and economic distribution. 

The important conclusion, then, is.this. Under serious scrutiny, 
there is no right~based argument to be found which provides an 
adequate justification for a society in which some people have lots 
of property and many have next to none. The slogan that property 
is a human right can be deployed only disingenuously to legitimize 
the massive inequality that we find in modern capitalist countries. 

1. UTILITARIAN ARGUMENTS FOR PRIVATE PROPERTY 

I 

The arguments I shall explore in this book are not the only (nor;~ 
even necessarily the most influential) ones pur forward in favour of 
private properry. I shaH not, for example, have room to say; 
anyrhing about the view that a capitalist economy is conducive to: 
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political liberty, nor will I be able to give utilitarian or economic 
efficiency arguments anything like the attention they deserve. 
However, because. rights are often defined by c~ntrast witb 
utilitarian arguments, it may be worth starting with a b.rief sketch 
of the latter. · 

Many of the most familiar arguments in favour of private 
property and against socialism are utilitarian arguments. They 
purport to show that the total or average happiness of society will 
be greater, or that the general welfare (under some other utilitarian 
conception) will be better served, if material resources and in 
particular the main material means of production are owned and 
controlled by private individuals and firms rather than by the state 
or the community as a whole. 

Early examples of such arguments are found in Book Two of 
Aristotle's Politics. 'What is the proper system of property for 
citizens who are to live Linder an ideal constitution?' Aristotle asks, 
'Is it a system of communism or one of private property?" He 
·points out some difficulties in systems of common ownership, in 
particular common ownership of land. If those who own also work 
the land, then quarrels are likely to break out continually about the 
proportion between work and recompense: •Those who do more 
work and get less recompense will be bound to raise complaints 
against those who get a large recompense and do little work.':z. Such 
social disharmony will be avoided, Aristotle suggests, if each person 
is the exclusive owner of. the plot that he works upon. To this he 
adds the suggestion that the net product of privately owned land is 
likely to be greater than that of commonly owned land: 'When 
everyone has his own separate sphere of interest, there will not be 
the same ground for quarrels; and the amount of interest will 
increase, because each man will feel he is applying himself to what 
is his own.'3 The latter suggestion is· discussed in more detail earlier 
in Book Two: 

What is common to the greatest number gets the least amount of care. Men 
pay most attention to what is their own: they care less for what is common; 
or, at any rate, they care for it only to the exterit to which each is 
individually concerned. Even when there is no other cause for inattention, 
men are more prone to n~glect their duty when they think another is 

1 Aristotle, Politics, u6z.b (trans. Barker, p. 48). 
1 Ibid. I 163. (p. 49)· . 
J Ibid. 
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attending to -it:; this is ~actl~· what happ~ns in domestic service, where 

many attendants are sometimes of less assistance than a few."' 
But although he makes out these arguments for priv~te ownership, 
Aristotle is in favour of the communal use of resources. The 
property of each should be made 'to serve the use of aiJ, in the spirit 
of the proverb which says "Friends~ goods are goods in eommon" '.1 

{In this regard, his position is not so distant from Plato's. Plato 
believes that in an ideal state land will be owned prh·atelr by 
farmers; the farmers will provide produce to the Guardians as a 
class and it will be consumed by them in comrnon.)6 But Aristotle 
does not think this should be one of the ruJes of property. Virtue 
not legal compulsion should lead men to share their wealth.7 

Certainly, he thinks it the function of the legislator 'to ensure that 
men shall be good men, to consider what practices will make them 
so, and what is the end or aim of the best life'. 8 But this function is 
fulfilled, not by the direct legislative prescription of moraiJr good 
acts, but by the constitution of a sociecy in which moral '·irtue is 
nurtured and encouraged. Q (Here Aristotle differs from Plato, who 
calls explicitly for legislation to govern the Guardians· common 
mode of consumption.} 1 ~ This combination, then, of private 
ownership and communal virtue is more conducive to prospericy· 
and social harmony; 'on Aristotle's ·account, than anr other 
arrangement for the ownership and use of material resources: 

Aristotle's second argument-that individuals are -likely to care 
more for what is their own-has been taken- up by some modern 
defenders of private propert)·. 

According to Harold pemsetz, the cprimary function of rropert)· 
rights is that of guiding im:entives to achieve a greater imernaliz· 
ation of externalities'. u If land, for instance, is held in common, it 
is likely each user will not feel the full impact, in terms of the 

4 Ibid. n.6Ib (p. 44). 
s Ibid. I 2.63 1 (p. 49i d. Barker's useful Nore jon p. H)· 
' Plato, Republic,4x6D-4I7& (uans.lte, pp. is4-5). 
7 Aristotle, Politiq, I z.6 3. (pp. 4 9-so). . 
1 Ibid. 1 .H 3 • (p. 3 17 ). (In this passage, I ha,·e pre fermi the transla rion b)· 

Sinclair, p. 186.) 
9 Ibid. 12.63 1 (p. so): 'the function proper to a legislator is to make men $0 

disposed that th_e)· wiU treat rroperty in this way.·. Sec also the. mo~ general 
discussion in Aristotle, Nicom{ld•t;lfl Etb;cs, 110j1 -11041o (trans. ROs-s. rr- .!.8-_, 1) 

and 11791-IIBJb (pp. 169-76). 
10 Plato, Rq,ublic, 4178 (p. r8 ~ 1. . 
11 Demsetz, 'Toward a ThC"Ory of Property Rights·, p. 3 4 8. 
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benefits but particularly the costs of his use. When, for example, 
many individuals hunt in the same territory, no one has any 
incentive . £0 increase or maintain the stock of game, since the 
benefits of his doing so will redound ro others as well as himself 
whether the others are also conservationists or not. Unless the 
benefits exceed the cosrs of his action by a huge amount, he is 
unlikely ro find conservation personally advantageous. (This rests, 
of course, ori controversial assumptions about human motivation: 
Demse[Z. is working within a tradition which regards such 
assuinprions as axiomatic.) The resulr is that over imensive hunting 

. is likely ro occur. The cost of each hunrer's activity in terms of the 
deplered game stock will be felr not only by him but by his fellow 
hunters and by the generations of hunters who follow. Thus when 
in_di\·ldual hunting decisions are made, the full benefits but only 
some of the costs of a decision to hunt \viii be taken into account, 
and, in rhe aggregate, a level of hunting may be maintained which is 
in (a~r ~ against r~e long-term in_terescs of a~J. u The more this 
happens {i.e .. the greater the level o'f cosi-s not taken into account in 
individu.al decision-making about hunting), the more defensible a 
scheme of private property rights over game and territory will begin 
to seem in utilitarian terms, and (on Demserz's vie~) the more 
likely it is that such a ·scheme of property will emerge. 1 3 A 
communal form of ownership 'fails to concentrate the costs 
associated with any person's exercise of his common right on that 
person'. :a,. A scheme of private ownership, on the other hand, · 

will internalize many of the external costs associated with communal 
ownership, for now an owner, by vinue of his power to exclude others, can 
generally count on realizing the rewards associated with husbanding the 
ga111e and increasing the fertility of his land. This concemrarion of ber:t~fits 
and q)srs on owners crea res incenri\'es to u ril i u resources more efficiently. 1 s 

Of course, owners-in-common, perceiving the tendency of their 
over-exploitation of resources, could get together and agree to limit 
their use. But Demserz suggests that rhe transaction costs involved 
in securing such an agreement together with the costs (and the 
assurance problem) involved in 'its policing might be prohibitive. 
An ad\'anrage of private property rights is tha[ they reduce 

a: Demsc~ 'Towards a Theory ofProp~rty Rights',pp. HI-3. 
•J Ibid. }So and 352-· 
14 Ibid. 3H· 
., Ibid. ,H6. 
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transaction cos[S, at least in resolving subsequent problems of 
externalities. 1 ' 

Another utilitarian argument for private property concerns the 
role of markets in promoting productive efficiency and so.dal 
prosperity. It is now accepted that a centralized command 
economy, in which all productive decisions were taken on the basis 
of the central allocation of scarce resources, would lead, in the 
conditions of modern industry, to radically inefficient and perhaps 
catastrophic results. ~. 7 

· The locus classicus of this argument is in the work of Ludwig von 
Mises. Socialist planners, von Mises points out, face two problems: 
firsr:, the problem of what to produce and, secondly, the problem of 
how to produce it. 18 It is conceivable that socialist planners might 
solve the first problem, particularly if they adhered to some 
'objective' theory of human and social 'need' which was not 
dependent on the interplay of the subjective preferences of actual 
consumers/9 But the second problem, he claims, will be intractable 
as a problem of planning. How will a planner know where a given 
quantity of (say) coal or iron ore is best applied, oi: to what 
·purposes certain machine parts should be devoted? The use of what 
are called 'production goods' is not related directly to the need for 
specified consumption goods, since each of the former could go 
through any one of a series of stages in contributing to the 
production of the latter. 

Von Mises' suggestion is that the only way through this 
decisional morass is via a system· of prices, fixed by the interaction 
of a plurality of entrepreneurs, each risking the capital commodities 
under his control in production or exchange, and adjusting his 

16 Ibid. (This last point, though, raises the question. of the transaction costs 
involved in the actual shift from common to propercy rights. As james Buchanan 
notes, Demsetz does not indicate why the latter costs should be substantially lower 
·than those associated with an agreement among owners-in-common to limit the 
exercise of their common rights. (See Buchanan, Limits of Liberty, pp. 2.2.-3.) We 
cannot go into this mauer in any great detail here, except to note Buchanan's own 
suggestion that a 'natural' distribution of private control of resources might emerge 
without agreement from a Hobbesian process of interaction, and chat, given 
Hobbes's arguments about security and Oemsetz's arguments about efficiency, 
everyone would have an incentive to ratify as a structure of private rights that 
'natural' distribution of privare cotJtrol. (Buchanan, Limits of Liberty, pp. 2.3 ff. ) 

17 For socialist recognition of this point, see e.g. Nove, Economics of Feasible 
Socialism, and Anderson, On the Tracks of Historical Materialism. 

•• Von Mises, 'Economic Calculation', pp. 77 ff. 
19 Ibid. 77-s. 
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activity to his perception of the similarly adjusted activity of others: 
in other words, a system of market prices. A market economy has 
powerful tendencies in the direction of efficient resource allocation. 
But a centrally planned economy will have no grip on these 
processes at all-nowhere to start and no idea of which direction to 
go.1o 

Von Mises' argument has evoked two sorts of response. Some say 
that in ·principle a set of market prices might be arrived at by 
calculation or by trial and error. Mathematically, it is said, all the 
equations exist for the solution· of the pricing problem; the only 
issue is the practical one of solving them. But there are reasons for 
scepticism about this 'hypothetical market' approach. First, it 
depends on the availability to the socialist planners of perfect 
knowledge about the economy and on a high degree of stability and 
pr~dictability in the circumstances of the society they are adminis
tering .. But that hypothesis misses the point of von Mises' approach. 
As Murray Rothbard points out, 'the Mises demonstration of the 
impossibility of economic calculation under socialism and of the 
superiority of private markets in the means of production applied 
only to the real world of uncertainty, continuing change, and 
scattered knowledge'. 11 Secondly, the abstract possibility of this 
'hypothetical market' solution relies on the concept of Walrasian 
general equilibrium, which von Mises-in common with his 
socialist opponents (in other contexts)-regards as inapplicable in 
the real world. The von Mises defence of the market does not derive 
from any expectation of equilibrium but from a recognition of 
powerful equilibrating tendencies in the interactive decision
making of capitalist entrepreneurs adjusting to one another's 
activity on a self-interested basis under conditions of risk and 
uncertainty. These tendencies prevail, but only to a certain extent, 
in the face of disequilibrating forces such as unexpected change and 
the inconsistency of human plans. Von Mises' point is jt:Jst that in a 
socialist economy there is no real tendency at all to oppose the 
forces of disequilibtium. 

The other main response to von Mises' argument has been the 
suggestion that socialist economies might operate, not with 
calcuJation based on 'hypothetical markets', but with the reintro
duction of act~al markets for certain goods. (T 0 a certain extent .. . 

so See also Von M.ises,·socia/i$m. 
~· Rothbard, 'Von Mises and Economic Calculation', p. 68. 
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anyway, socialist planners in the Eastern bloc ha\·e been able to rely 
on the prices established by capitalist markets outside thf'ir bloc; 
almost all intra-bloc trade appears to be conducted with reference 
to prices fixed in this way.)u. Thus it is suggested that feasible 
socialism must allow a place for quasi-entr~preneurial market 
competition between producers and firms, and that this can be done 
without abandoning state or common ownership of productive 
resources. To answer this point, the defender of von l\lises' line has 
to rely on something like the earlier argument from self-interest. 
Unless individual •entrepreneurs' in a market socialist economy are 
motivated by something like considerations of personal profit in 
their investment and allocative decisions and generally in the use of 
the resources under their control, they will not respond f'fficiendy 
to the market situation. But then it seems that socialism can 
compete in efficiency with a private property economy only to the 
extent that it reintroduces the idea of private property by the back 
door.z.J 

Partly this will resolve itself into a contrO\:ersy about' the 
definitions of socialism and private property. 1~ Do we still ha\·e a 
socialist system, when indh·idual managers have effective control of 
capital resources in· a competitive environment? A market socialist 
may say 'Yes', stressing the fact that the managers' decisions are 
still subject to social control in a Qtimber of respects. But private 
owners in capitalist SOcteries are subject tO Yarious forms of SOcial 
control too; planning restrictions, pollution controls, minimum 
wage laws, and the like mean that they cannot dispose of their 
property exactly as they please. These problems of definition ,\·ill be 
confronted in Chapter 2.. For the time being we should n~.n·e that it 
may well be that the sort of economy envisaged by market socialists 
is poised perhaps too finely on·the dividing line between pri.,.·ate and 
collective property to be decisiV"e in an argumenr abou£ the 
superiority of 01~e form of pn.lperty to the other. · 

Anyway, in brief and sketchy form, these are the main utilit~nian 
arguments about the justifiability of private property._ lr~ .what 

:u Ibid. 72.. 
IJ There is an immense literature on the possibilit)· of 'market soci:tlism'. See e.f:. 

the exchange between Sire and Nuti in Kolakowski and Hampshire (ed~.). T~~ 
Socialist ldet:1;Chs. 14-1 S· . 

14 See e.g. the exchange bct\\_"een lcssnoff and Miller: Lcssnoff, 'Caritalism. 
Socialism and Democracy'; Miller, •jerusalem Not Yer Buih'; lessnoff, •NN Talking 
About Jerusalem'. 
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.follows, however, I am going to concentrate on certain non
. :utilitarian arguments in favour of private property. 

3. NON -UTILITARIAN THEORIES 

'The idea of a non-utilitarian argument is apt to seem at first 
bewildering to a layman, a politician, or an economist. What, they 

'will ask, could possibly count in favour of or against an institution 
like private property except its effects on the welfare of everyone in 
the society, assessed in a roughly aggregative way? 

But the situation is quite different in moral and political 
philosophy. Philosophers have never been more aware than they 
are today of the grave ethical defects (as well as the technical 
difficulties) of utilitarian argument. 2.s Two points in particular may 
be mentioned. First, utilitarianism is criticized for the fact that it 
takes human interests and desires as given: in utilitarian theory, the 
satisfaction of any preference and the fulfilment of any interest is 
taken to have a positive value in itself no _matter what it is a 
preference for or an interest in. So when one section qf the 
population takes pleasure in persecuting another, that satis"Iaction 
may conceivably be taken as decisive in justifying on utilitarian 
grounds a. decision not to extend social protection to the persecuted 
group.16 Secondly, quite apart from the question of the quality of 
desires and interests, there is the more general problem of 
distribution. A utilitarian concerned to maximize the sum of 
happiness or satisfaction in a society cares little about the 
distribution of that sum: the slightly greater happiness of many, 
over the long term, is capable of outweighing, in a utilitarian 
calculation, the intense suffering and abject deprivation of a few. 
This leaves no room in social decision-making for considerations of 
justice and equality, except perhaps as subordinate maxims.17 But 
ethical thinking about social and political issues has always been 
informed by a conviction that justice and equality are independent 

1.1 See e.g. Han, 'Between Utility and Rights', p. 77· Also Sen and Williams (cds.), 
Utilitarianism and Beyond, esp. "Int.roduction'. 

z.' Cf. Rawls, A Theory oflrut;u, pp. 30 ff • 
.. 7 For the idea of equality as a subordinate maxim in a utilitarian system, see 

Bentham, Theory o{Ltgislation, p. 103; for a similar though less rigorous treatment 
of justice, see Mill, Utilitarianism, Ch. s; also Sidgewick, Methods of Ethics, Bk. III, 
Ch. S· 
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values, co~ordinate with if not supe~ior to considerations of 
aggregate utility. ,.a 

Can the theories known as rule-or indirect utilitarianism prm·ide 
adequate utilitarian solutions to these problemsP' I ha\·e my 
doubts. Either they cease to be utilitarian, and. take on a 
commitment to rules and moral institutions for their own sake; or, 
if they remain utilitarian, ther produce at best rules and institutions 
which, in their foundations and justification, continue to e,·ince a 
commitment to the very aspects of utilitarian. theory that ha,·e t,een 
found objectionable. Their SClphistication gh·es us a reason perhaps 
to believe that utilitarians can have a theory of justice and rights: 
but it does not give us any confidence that the "rinciples of that 
theory will have anything in common with the principles unJer
lying our fun.damental 'intuith·e· misgh·ings about utilitarianism.·':) 
It therefore does nothing to allay the widespread suspicion that the 
difficulties in utilitarian theorr a~e very deep-set, reflecting a failure 
of that theory to take seriousl)· the moral significance of certain 
fundamental individual int('rests in security, autonomy., and 
independence. 3' 

The decline of confidence in utllitarian argument has been 
accompanied by a growth in moral and political theories of a non
utilitarian kind. Explicitly or implicitly, the dominant idea in recent 
non~utilitarian thought has been that of rights: the idea that people 
have certain key interests (in specific freedoms or in specific aspects 
of their material well-being) which they are not to be required to 
sacrifice, and which therefore may not be overridden, for the sake 
of the collective welfare or other goals of their society. 

For example, many Hberal philosophers argue that each person 
has a right to life, ·and a right to at least the minimum amount of 
negative liberty necessary for his development as an autonomous 
moral agent. Some a~gue also that each person has a right to certain 
conditions of positive libertr. such as the material conditions which 

,, See e.g. Ross, The Right and the Good, Ch. 2., and Rawls. A Theory of }flstict , 
pp. 16 f(. 

"' See e.g. lhe survey of the problems v.ith this approach in Lyons, Forms t1nd 
Limits, esp. Chs. 4-·s and m his 'Utilit)· and Rights'. But for continued confidence in 
the viability of a 'two-level' utilitarianism, see Hare, Moral Thinking • 

.Jo Cf. Dworkin, 'Right to Pornography?', p. 193; also Waldron {ed.), Thror;rs of 
Rights, 'Introduction', pp. 18-19. 

51 Cf. Rawls, A Theory of Jrutice, pp. :z.:z.-33 and IiJ-9.2.; Nozick, Ar~.JrL"hy, 
Statt, and Utopia, pp. 3o-4 and -4 8-s 1; Williams, 'Ctirique of UtiUtarianism •• 
pp. to8ff. (See alSo the discussion inCh. J, below.) 
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make his negative freedom worth exercising and the. spiritu~l 
condirions (like education and ·the supporc .of secure_ human 
relationships) whic:J:t make irs exercise humanly fulfilling.3, These, 
it is SJid, are morally crucial iiueresrs for e·ach person, and mey are 
nor w be sacrificed merely for the sake of the greatest happiness or 
prosperity of society in general. As this sort of argument becomes 
more common, iris interesting to see whether the individual interest 
in having private property can plausibly be regarded in the same 
sorr of way. · 

Often accoums of human rights hJve not gone beyond. a list of 
these aucial interests and the bare a·s:iertio·n that rhey are to be 
accorded special respect. Since the mid- I970s, however, moral and 
political philosophy has seen a growing interest in systematic 
theories of rights. Philosophers have become interested in the 
foundations of the idea that cenain individual interests are worthy 
of spedal respect, and there have been several impres·sive attempts 
ro work our systematically the sort of theory that is needed to 
connect rhe surface rhemric of rights-assertions, so common in 
political life, with the deep values and assumptions· about morality 
and human narure that we find in moral philosophy.H 

In this book, I shall not be looking in any detail at· modern 
theories of righ£S. There are three exceptions: I shall draw on some 
aspects of Ronald Dworkin's theory in my definition of 'right·based 
argument' in Chapter 3 and criticize or hers; I shall make ·extensive 
reference ro Roberc Nozick's account of historical entitlement in 
my discussion of what I want to call special-right-based arguments 
for private property in Chaprer 7; and, again in that chapter, I shall 
make use of certain aspects of John Rawls's theory of justice and his 
concepcion of poHrical philosophy. 

No modern philosopher of rights has produced a fully developed 
discussion of property on the scale of the historical theories we will 
be examining-the theories of Locke and Hegel. On Rawls's view, 
the question of the private or collective ownership of the means of 
production is a question of practical political judgement not a 
maner for a theory of jusrice. 3 .. (At firsr sight, chis seems to conflict 

J:l. For 'posiri\·e· liberty, stt Berlin, Four E~s.Jys, Ch. 1, and 'Taylor, 'What's 
Wrong wi[h Negative liberty?_' For an approach along these lines based on Iibert}', 
~ Plam, Equ.Jiiry, Markets, a~rd the State. · 

.u Ci. \VaiJron (ed.), Theories of Rights, 'lntroJuaion', pp. z.-_s. 
,,. Rawls, A Thtory of }usriu, pp. 158 and:!; 1--t· (Bu[ sre Schweicart, 'Should 

R.1wls lx- .1 S~.Aialist?') · 
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with his view that the right to own property is one of the basic 
libercies protected by the first principle of justice. However, he does 
not explore this tension and there is no space to go into'it here.)H 
Dworkin makes no more than a passing reference to private 
property in his work, indicating simply that his favoured form of 
argument for rights-the argument concerned with the corruption 
.of the egalitarian character of util~tarian calculations by the 
inclusion of external preferences-does not require social decision
making to be constrained by any right to private property (or for 
that matter, freedom of contract). 36 Nozick's discussion is the 
fullest of the phHosophers I have mentioned. But on his own 
account he does not offer a full theory of private property, only a 
sketch o.f what the form of such a theory might be.37 Aspects of that 
form will be discussed in Chapter 7; but he has not. put sufficient 
flesh on the bones to warrant a more substantial discussion. 

Instead, my aim is to take hold of some of the a-nalytical 
apparat1;1s used in the modern discu~sion of rights, and see if it can 
be brought usefully to bear on one or two much older arguments 
for property. In a way, this exercise is bound to be anachronist~c, 
and the hermeneutical problems it raises will be discussed in 
Chapter 5· But everyone involved in the modern debate about 
propertY. and justice is aware ot how much reference back there is 
to works of philosophers who have trodden these paths before.'8 

There is an obvious debt to Locke in Nozick's work, and in much 
other libertarian writing.39 And, particularly among conservative 
defenders· of property (in the English tradition of conservatism) 
there is an evident debt to Hegel."0 Both those who trace their 
lineage back to the Second Treatise and those who paddle in the 
murky waters of the Philosophy of Right are apt to talk about a 
right to (or a right of) property as one ofthe fundamental elements 
in a theory bf respect' for persC?ns. My suspicio~ is that talk of 'a 
right to property' means something different in each case: it is" not 
just a different theory or a different juscification, but a different 
conception of what it is that has to be justified. My aim, then, in 

JS Rawls, A Theory of justice, p. 6' 1. See also Hart, 'Rawls on Libeny•, pp. 2.2.7 ff. 
14 Dworkin, Takiug Rights Seriously, pp. i.n-8. But see also Dworkin1 

'Liberalism•, pp. 12-9 ff. and 'Equaliry of Resources•, pp. 2.8 J-s. 
J? Nozick, Anarchy. State, and Utopia, pp. xii, 9, and 2-02.-3. 
Jl See Ryan, Propt!rty and Political Theory, 'Introduction'. 
59 See, e.g., Nozick, Anarchy, State, and Utopia, pp. 9-12. and 174 ff. 
40 e.g. Scruton, Mea;,;,g of Conservatism, pp. 94-118. 
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this work is to use certain concepts drawn from the modern 
analytical discussion· of rights (particularly H: L. A. Hart's 
categories of special right and general right)41 · to elucidate that 
difference. 

4. THE RIGHT TO PRIVATE PROPERTY 

In 1789, the French Natio.t:tal Assembly published a Declaration of 
the Rights of Man and the Citizen, in which it was asserted: 'The 
end in view of every political association is the preservation of the 
natural and imprescriptible rights of man. These rights are liberty, 
property, security, and resistance to oppression.'"":z. To this, the 
derisive response of the English utilitarian Jeremy Bentham is as 
well known as the rhetoric of the Declaration itself: 'Natural rights 
is simple nonsense: natural and imprescriptible ri~ts, rhetorical 
nonsense,__;nonsense upon stilts. •4j Less well known, however, are 
Bentham's criticisms· of the particular rights ·whicl~ the Assembly 
had declared to be fundamental. Here are his remarks on the right 
of property: · ' · : · 

Man-that is, every man ... has a right to property, to proprietary rights; 
a right.which cannot be taken away from him by the laws. To proprietary 
rights. Good: but in relatio~ .to what subject? For as to proprietary rights
without a subject .•. in relation to which they can be exercised-:-they will 
hardly be of much value, they will hardly be worth taking care of with so 
much solemnity .... As there is no su~h subject specified with relation to 
each man, or to any· man (indeed how c~uld there ·be?) the necessary 
inference .•. is, that every man has a right to ~verything. UQfortunately, in 
most matters of property, what is every man's right is no man's right; so 
that the effect of this· part of the oracle .... _would be, not to establish 
propertY', ~ut to extinguish it-and thfs is one of the rights declared to be 
imprescriptible IH · · 

Now, of course this respqnse is excessive and Bentham's 'interpret~ 
ation' fastidious and pedantic. But as so often his hyperbole puts us 

4 .: Hart, •Are There Any Natural Rights?', pp. 83-8. See Ch. 4, below. 
4a Declaration of the Rights of Man and the Citizen, Art . .2.. (See Waldron, 

Nonsense Upon Stilts, p. z.6). 
4-' Bentham, 'Anarchical Fallacies', p. H· . 
44 Ibid. 57-8. Bentham also inveighed against the alleged natural right to 

property with some of his strongest anti-rights invective in •supply Without 
Burthern', pp. 7o-76. • 
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on the alert to a serious an·d imponant confusion. The statement 
that property is one of the rights of man is an ancient and familiar 
one; but it is ambiguous, concealing perhaps a variety o{ quite 
different claims. These claims may be divided iriitially into four 
broad categories. · 

(i) Immunities Against Expropriation 

The statement ·may intend to make reference to existing rights of 
ownership or to rights of ownership which, at any rate, exist 
independently of the statement itself. If someone is already the 
owner of some good, then he is said to have the right not to ha,·e 
that ownership undermined or taken away from him, even if public 
policy demands that property arrangements should be altered to 
that effect. This seems, in fact, to be roughly what the National 
Assembly intended, for in their later expansion of the right of 
property they wrote: 'Since property is an inviolable and sacred 
right, no individual may be deprived of it unless some public 
necessity, legally certified as such, clearly requires it; and subject 
always to a just and previously determined compensarion.'45 

Property is protected, then, to the extent that peremptory 
expropriation without compensation is banned. But there is· no 
implication from this that e\'eryone is entitled to have or obtain 
property or that people who are not owners have a right to be put 
in that position. If somebody does not have and has never had any 
ownership rights over anything, he has no ground for complaint 
under this provision; indeed it does not concern him. It is onlr the 
rights of proprietors that are in question here: the Declaration adds 
an immunity against expropriation to existing rights of property 
and insists that hencefonh no property rights will exist without the 
conjunction of this immunity. For the purposes of the Declaration, 
then, it is assumed that there are methods for determining who has 
property rights-methods which faQ. outside this provision itself. 
Property may be acquired by commerce, distribution by the state, 
the lottery of natural acquisition, or however; but the right of 
property, on this interpretation, ·assumes that that question has 
been settled independently. · · 

Into this category fall some of john Locke's political arguments 

4J Declaration of the Rights of Man and the Citizen. An. 17. {See Waldro~ 
Nonsense Upon Stilts, p. 2.8.) 
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~bout the right to property. Locke argues that this right, along ~ith 
the rights to life and liberty, is the basis of all political morality. It 
~ollows that property must not be taken, even for the sake of the 
general good, without the owners' consent in civil society: 
I 

For the preservation of Property being the end of Government, and that for 
Y..hich men enter into Society, it necessarily supposes and requires that the 
People should have Property, without which they must be suppos'd to lose 
that by entring into Society, which was the end for which they entered into 
1 t, too gross an a bs urdi ty for any Man to own. 4 6 

~us, given a distribution o.f property (which Locke believes can be 
determined independently of political organization, and which we 
will discuss in Chapter 6), individual property-holJers are said to 
have a right, against their government, that their holdings should be 
respected. 4 7 

Into this category, too, fall many of the clauses protecting 
property in the constitutions of the nations of the world. Perhaps 
the most famous is the Fifth Amendment to the Constitution of the 
United States of America:. 'No person,. .. shall.be deprived of life, 
liberty, or property, without due_ process of law; nor shall private 
property be taken.for public use without just compensation.'48 And 
there are scores of similar provisions in constitutions and bills of 
rights all around the world. 49 

I shall. not on the whole be concerned with claims of this first 
kind. The reason is simple. The right to property, understood in this 
way, does not prov~de any sort of argument for the existence of 
private property. It assumes and builds on ir:-tdependent arguments 
about the basis and distribution of property: it adds a particul~r 
immunity to what is otherwise a pre-existing bundle of propercy 
rights. Since we are concerned with right-based arguments for 

<~ 6 Locke, Truo Treatises, 11, sect. J 38-; o£ course, Locke equi\'tlcatcs on wha·t is. to 
count as owners' consent-sec sects. 14o-:z.. · 

.. , For the idea that property was distributed independently or civil sociCt)', see 
Locke, Two Treatises, II, Ch.· 5· As james Tully has rightly seen, a claim in this First 
Category is perfectly compatible with the view that the distribution of property is 
conventional. Tully is mistaken, however, in attriburing this vic\v to ·Locke. (See 
Tully, A Discourse ou Property, p. 98 et passim ... See also the di!:cussion in Ch. 6, 
below, and in Waldron, 'Locke, Tully and the Regulation of Property'.) 

48 See Finer, (ed.), Five Co11stitt1tions, p. 106. '-

,., e.g. Constitutio11 of Ptmama (1946-s6), Art. 4.5: ~Private property :~cquired in 
accordance with the law by narural and juridical persons is gunrnn1ecd 11nd mar not 
~~ ~isreg_a_r~e?. -~~ impaired by subsequent laws.' (See Peaslee, Comtitutions of 
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private property (as against socialism or some other system), we 
should look behind this sort of claim to the substance of those 
independent arguments. 

(ii) Natural Property Rights 

When it is said that the right to property is one of the natural rights 
of man, sometimes what is meant is that property rights are 
themselves natural rights. The idea of natural rights is far from 
clear, as Bentham never tired of pointing out; but what might be 
meant is something along the following lines. As a matter of fact, 
individuals left to their own dc,·ices ·will gain control of natural 
resources in a variety of ways. Some of those ways (for example, 
being the first to labour on something) create relationships betv.·een 
the individual holder and the resources he controls which are, from 
a moral (or perhaps religious) point of view, so important as to 
impose duties on others to ref~ain from interfering wi~h or 
undermining that control (eithe~. in general or in certain specified 
ways). These duties, then, correspond to natural rights to some sort 
of exclusive control of the resources, in other words natural rights 
of property. They are natural, not in the sense that the indh·iduals 
concerned are born with them· (in one of the ways that, say, 'rights 
to life and liberty are said to be natural), but rather in the sense that 
the force of these rights obtains and can be recognized as valid by 
moral and rational people quite apart from any pro~r·isions of 
positive law. And they are perhaps also natural in the sense that the 
sort of relationship out of which these rights and duties are 
generated has important roots in the nature of human b,ei.rigs.-~ 0 

This sort of claim forms the independent moral background .. to 
Locke's political· views about the right to property, which we 
examined under heading (i). Locke believes that citizens. ha\"e a 
right to an immunity against l'Xpropriation; but he also believes 
that the property rights which have a claim to be protected in l.his 
way are natural rights, established along the lines that ·1 have 
outlined in the previous paragraph. This latter part of his -.·iew 
constitutes Locke's argument for the existence of private property. 
Private property, he maintains. is morally required by the respect 
commanded by certain relations es.tablished between indi"iduals 
and resources in a state of nature. In ·chapter6, I shall de,·ote a lot 

so See D'Entrcve!=. Natr~ral Lau.•, Chs • .z.-J. 
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of attention to the detail of the arguments with which Locke 
attempts to support this yiew; and in Chapter 7, I shall look at a 
more recent version of the same kind of approach, put forward by 
Robert Nozick. 

For the time being, the interesting and important thing to note 
about the Lockean approach is what we might call the c'ontingency 
of the individual rights it establishes. Natural rights to property are, 
on Locke's view, rooted in certain relations that some individuals 
happen to establish between themselves and certain things-in 
particular the relation of labouring on virgin resources.s 1 Though 
Locke believes it is in some sense natural for individuals to establish 
such relations, he does not believe that every individual will, or 
even that every individual must, establish a relation of this kind 
between himself and some significant resource. Some will and some 
will not. Those who do so, acquire natural property rights, but 
those who do not, acquire none (or at any rate none of the rights 
with which we are at present concerned).s:z. The situation of the 
latter is therefore analogous to that of a person to whom no 
promises happen to have been made. A person to whom no 
promises have been made has no promissory rights (whatever other 
rights he has), and that is entirely compatible with the view that 
making and receiving promises is a natural human activity, and also 
with the view that the promising relation generates rights and 
duties that can be recognized as morally binding independently of 
any considerations of positive law. Natural property rights, then, 
on this interpretation are universal human rights at most only in the 
formal sense that anyone might have them; no one is ruled out of 
the domain of these rights a priori. (This sort of universal claim is 
considered in type (iii), below.) They are not universal rights in the 
way that the natural right to life and liberty is usually taken to be. 

(iii) Eligibility to Hold Property 

That rather modest claim may sometimes be all that is meant by the 
statement that property is one of the rights of man. At its weakest, 
the claim is simply the claim not to be ruled out of the class of 

,
1 Locke, Two Treatises, II, sects. '-7 fr. 

Jl. Locke did believe that everyone had certain common propeny rights-e.g. the 
right to a minimum subsistence-see Ttvo Treatises, I, sect. 4 2.; see also Ch. 6, sect. 
2.,below. 
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people who may own property. This appears to be- the gist of the 
provision on property in the Universal Dedaration of Human 
Rights: •Everyone has the right to own property alone as well as in 
the association of others.'H The right is one which everyone is 
supposed to have unconditionally and ab initio. It is a right not to 
be excluded from the class of potential property-owners in the way 
that, say, slaves or women have been excluded in the past. Such a 
right, of course, does not guarantee that anyone (let alone 
everyone) will actually get to be an owner; it does not feed the baby 
and it will not pay the rent. But it is something. (Rawls's liberty to 
hold personal . property, to which we have already referred, 
probably also fits into this category.)S" 

Occasionally, the meaning of a claim like this has been stretched 
to prohibit the wholesale socialization of property in a society. If, 
for example, all resources are taken into public ownership and 
private ownership is prohibited, say, on socialist grounds, then in a 
sense everyone has. been excluded from the class of poteD[ial 
property-owners. A requirement that no one be excluded from 
potential ownership, therefore, can be read as meaning that pri\·ate 
property should not be ruled out altogether for a society. We find 
an idea along these lines in the Constitution of the Republic of Eire: 
The state acknowledges tha.t man. in virtue of his rational being, has the 
natural right, antecedent to posith·e law, to the private ownership of 
external goods. The state according!)' guarantees to pass no law attempting 
to abolish the right of private ownership, or the general right to uansfer, 
bequeath, and inherit property.H 

On a superficial reading, this looks like a claim of type (ii). 
Certainly it makes reference to the 'naturalness' of property
owning. But it need not involve any claim about the existence or 
otherwise of natural property rights, that is, property rights 
established independently of legal provisions. All it maintains is 
that there is something about human nature (the nature we aU 
share) which makes it wrong to exclude any (or all) of us from the 
class of potential proprietors. Similarly, it looks as though it 

H Universal Declaration of Human Rights, An. 17. (Sec Keith (cd.), Essa)'$ on 
Human Rights, p. 197.) See also Comtirution of India (19-49-6)), Art. 19 (1): 'AU 
citizens shall have the right ... to acquire, hold, and dispose o£ propert)·.' (See 
Praslee, Constitrtlions of Nations, Vol. II.). 

J 4 Rawls, A Theory offustice, p. 61. 
H Constitution of the Republic of E irt, Art. 4 3 {I) and ( :r.); sec the discussion in 

Exshaw, "Right of Private Ownership'. 
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extends prorecrion to existing properry rightS along the Jines of the 
pro\· isions of type (i)-and an interpretacion along these lines has 
occasion.all)· been urged in du: Irish couru;'s& Bur in theory, at least, 
ic is pomble _to apropriare some _e.xisring propeny~wners without 
aaad:ing me idea of privare property itself or r:he idea mat 
et"eryone is a porenr:iaJ proprietor. (A progra.inme of redistributio~. 
basc:J on the rit:w that the exiSring rich did not morally deserve 
meic w~th would have a.aafy that eiiccr.) 

J ~ claims of dlls dllrd kind (and rhe acguments that might be 
_used ro suppon them) are intl!resring lnd impon-anr. But perhaps 
rame.r a.rbiaari.ly, I shall spend mosr of my rime looking only at 

'·._max inrerprerarions of the ide-a of a righr ro propeny from which it 
wouJd follow that che person who ha5 [he right actually must have 
propc!ny if his right is ro be respected, Claims of rype (ii) and, as I 
shall argue, type (iv) ha\'e mis consequ~nce. But claims of type (iii) 
do nor: an individuaJ•s right here is saris.fied so long as there are 
insrirurions of private properry in his sodery from which he is not 
as a maner of law a priori excluded. I shall examine this claim in 
Chapter I I. 

(iv) The G_en~al Right to have-Private PropertY 

It is sometimes said that the ownership of private property has a 
great moralizing effect on the individual owner. It promotes virtues 
like responsibility, prudence, and self-reliance; it gives hini a place 
co stand in the world, a place where he can be confident that his 
freedom will be recognized anp respected; and it affords him 
conuol of at least a· minimum of those natural resources access to 
which is a necessary condition of his agency. (Often indeed it is said 
mat private ownership has SJlch moralizing effects that only those 
who own property are fit to be citizens in a republic.) 

We find an early version of this kind of argument in Aristotle's 
·Politics, alongside the utilitarian arguments we have already 
mentioned. Like many of che ancients, Aristotle treats the moral 
issues of monogamy and private property as on a par. Both, he 
suggests, promote individual virtue, and in both cases important 
forms of moral goodness are liable to be destroyed by the 
sodaliza[ion of me relations in question; 

s• Pigs Af.lrk~ling Boardv. Donnelly (Dubli1J) Ltd. [1939] lR -1I3i Buckley and 
others (Simr F~in) v. Attomey-Gener~Al [I 950] lR 67. 
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The first of these [forms of goodness] is temperance in the matter of sexual 
relations (it is an ace of moral value to refrain from loving the wife of 
another in the strength of temperance): the second is Jiberalicy in the use of 
property. In a stare which is excessively unified no man can show himself 
liberal, or do a liberal act; for the function of liberality consistS in the 
proper use which is made ~f private property. 57 

We may not find this argument particularly convincing: other 
modes of liberalicy (and sexual restraint!) may be available even in 
a communist state. Bur it provides the prototype of a category of 
argument that becomes very imporra.nt in the ideology of private 
property in the nineteenth century and which remains influential in 
conservative ideology today. In later chapters we_shall be looking in 
general at this sorr of argument, and in particular at Hegel's 
formula cion of a view_ linking ownership with the necessary 
conditions for the ethical development of individual freedom in the 
Philosophy of Right. 

The connection between private property and moral virtue is not 
always seen as a matter of individual right. (Often this approach 
may be seen as a ducy-based rather than as a right-base4 argument 
f9r private property.) But increasingly philosophers are prepared to 
argue that individuais have a right to the conditions necessary for 
the full development of their autonomy, their ethical personality, 
and their capacity for responsible agency. Mere negative freedqm is 
not enough: we must look, at least in the abstract, at the quality of 
choice which it is open to individuals to exercise, otherwise we risk 
attracting the accusation that we do not after all take the issue of 
human freedom seriously . .s 8 Since this position is increasingly 
common, and since it has been argued that private property is a 
necessary element in the ethical development of individual choice, it 
seems appropriate to consider claims of this sort as a fourth 
category of interpretations of the statement that property is one of 
the rights of man. 

Predictably, this sort of view is found more in philosophic~! 
monographs than in political constitutions. I know of no provision 
of any constitution in the world which asserts a universal right to 
property on this sort of basis. Such claim would certainly be a very 
radical one, for it would entail, not merely that private property 
should exist in the society, but also that everyone should be a 

" Arisrotle, Politics r z.li3b (trans. ~arker p. so), 
s• See Planr, Eq11ality, Markets, and the State, Chs. 3-... 
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proprietor. ·If someone were propertyless, then his claim to 
autonomy and the development of his free agency would not have 
been satisfied; it would have been undermined and violated just as 
much as if he had been excluded from the scope of religious or 
political toleration extended by the state. On this account, then, the 
mere legal opportunity to own property is not enough. Property 
only does the work for which, it is argued, it ought to exist if 
individuals actually have it. An equal concern, then, for the ethical 
development and autonomy of all dictates an equal concern that 
each individual should have property. · 

S· AIMS 

My main concern in the pages that follow is to outline and compare 
a·rguments ~f type (H)-arguments about natural property rights--:
with arguments of type (iv)-arguments asserting a general right to 
have private property. The former establish contingent and only 
formally universal natural rights to property; the latter establish 
rights that are concerned· s~bstantially with the interests and 
development of everyone. The point of this comparison is, first and 
foremost, to ~nderstand the arguments themselves and .to see how 
compelling a case they ·make for private property; in particular I 
shall be concerned with the arguments of John Locke (and to a 
lesser extent Robert Nozick) in (ii} and G. W. F. Hegel in (iv}. But 
secondly, I also want to drive home this point that the idea- of a 
right to property is not straightforward, and that in its ambiguity it 
conceals at least four ideas, two of which are radically different 
from one another. If that shakes the confidence of those who invoke 
the idea of a right to property glibly in defenc~ of existing capitalist 
relations without considering what talk of rights in ._this context 
might imply, then at least one·of my.aims will have been fulfilled. 

The substance of these arguments will be set out in the second 
part of the book, and in Chapter 5 I shall say more by way of 
introduction to the theories that I am going to examine. 

Chapters .2. to 4, however,- are concerned with more abstract 
issues. It was D. G. Ritchie who remarked in his book Natural 
Rights that •the confusions which. permeate the theory of natural 
rights come out most conspicuously of all in the case of the right to 
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private property'.S9 The same, I believe, can be said about the 
confusi9ns surrounding the concept of private propert)· itself. I 
hope in these early chapters to cast some light on both these areas. 

In what I haye been saying about the right to private property, I 
have assumed that private property is a clearly identifiable social 
institution (so that we can tell whether a society has it or not, and 
therefore whether and to what extent the alleged right is satisfied), 
and that it is quite different from other forms of property regime 
such as socialism. But this claim is Yery controversial. 1\.lany jurists 
deny that we have any useful or coherent notion of ownership, and 
they insist that there is no distinction in principle (only at most a 
difference of degree) between a private property economy nnd a 
socialist one. In both systems, they say, individuals ha,·e rights 
which can be called ·property rights, and the only interesting 
question is how these rights are to be packaged· and bundled 
together. My first task is to criticize this view and to argue rhe case 
for a reasonably clear and distinctive concept ofpdvate properf)·. 

Secondly,. as I ·have already intimated, I want to make some 
general comments about rights and about Ronald Dworkin's 
distinction between right-based, duty-based, and g9al-based politi
cal arguments.60 I shall make out a case for a very broad notion of 
right-based argument: an argument counts. as right-based just in 
case it takes the moral importance of some in.dividual interest as a 
reason for assigning duties or imposing moral requirements. 

·Then, i~ Chapter 4, I want to draw a disrin,ction betWeen two 
types of right (and accordingly l:,etweeQ two trpes of right-based 
argument). This is based on H. L. A. H~rt's distinction between 
speGial rights, i.e. rights arising out of p_a~~cular e't·e~ts and 
transactions, and general rights, _i._e. rights which the ri~t-bearer is 
conceived to ~ave independently of the contingent. ~~ents and 
transactions in which he has been involved. This distinction, I hope, 

- . will provide a formal basi!.' for the subs~antial. comparisons I want 
to make ·in the second half of _th~ book. · 

n Ritchie, Natr~ral Rights, p. 2.63. Jam indebred to Pennock, 'Thoughts on the Rif!tt to Private Property', p. 1 7 2., ft~ r this reference. o 0 

Dworkin, Taking Rights Serioruly, Ch. 6. 
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Whar is Privare Property? 

J. SCEPTICI5~( -"-BOUT F;.i\".\TE PROPERTY 

A.Jrh'-'ugh pri\-.Jte property h.1s founJ irs war again ro rhe forefront 
vi .a.rrenrion in jurisprudence and polirical philosoph}', 1 serious 
di~-ussion is hampered by me lack oi a generally accepted account 
oi whar pri\·are property is and how ir is ro be contrasted with 
alremarh·e systems of property rules. As R. H. Tawney pointed our: 

lr i:i idle _ .. ro present a case for or against privare property without 
s~cifying dle panicuJar forms of properl)· ro which reference is made, and 
the journalist who sa}·s that 'privare property is rhe foundation of 
ci\·iliiarion• agrees with Proudhon, who :;.aid it was theh, in rhis respect ar 
Jeasr mar, \\-;thour further definition, the words of both are meaningless. 1 

~tan}' v..-riters have argued rhat it is, in fact, impossible ro define 
private propeny-that the concept itself defies definition. If those 
arguments can be sustained, then a work like chis is misconceived. 
If private property is indefinable, 'it cannot serve as a useful concept 
in political and economic thought: nor can it be a point of 
interesting d.eba'te-in po1itical philosophy. Instead of talking about 
property systems, we should focus perhaps on rhe detailed rights 
that particular people have to do certain things with certain objects, 
righrs \\·hich vary considerably from case to case, from object to 
Dbjc:-.:t, otnd from legal system ro lego~l system. Bur, if these sceptical 
argilm("nts hold, we should abandon the enterprise of arguing 
abour private property as such~of saying th~t i.e is, or is not, 
conducive to liberty, prosperity, or rights-because the term does 
not pick our any determinate insrirurion for consideration. 

Why has private property been mought indefinable? Consider the 
1 See, for exampJe, Nozick. An~rchy. St.Jt~. r2nd Utopia; Becker, p;operty 

Rights; Macpherson (ec:l), Property: Mainstr~.nn and Critical Posilions; Tully, A 
Discourse 011 Propert)•; P~nock and Chapman (eds.}. NOMOS XXII: Property; 
R.)"an, Property and Politico~/ Tbtor)•. This ch.1pter is a condensation of a longer 
~iece-s.:-e Waldron. '\Vh;u i:S Pd\'3ce Prllpert)·?·. 

~ Tawney, "Proptny and Cr(ati\"e Work', p. 136. 
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relation between a person (call her Susan) and an object (say, a 
·motor car) generally taken to be her private property. The layman 
thinks of this as a twowplace relation of ownership between a 
person and a thing: Susan owns that Porsche. But the lawyer tells_·us 
that legal relations cannot exist between people a·nd Porsches, 
because Porsches cannot have rights or duties or be bound by or 
recognize rules) The legal relation involved must be a relation 
between persons-between Susan and her neighbours, say, or 
Susan and rhe police, o~ Susan and everyone else. But when we ask 
what rhis relation is, we find that the answer is not at all simple. 
With regard to Susan's Porsche, there are all sorts of legal relations 
between Susan and other people. Susan has a legal liberty to use it 
in certain ways; for example, she owes no duty to anyone to refrain 
from putting her houseplants in it. But that is true only of some of 
the ways that the car could (physically) be used. She is not at liberty 
to drive it on the footpath or to drive it anywhere at a speed faster 
than 70 m.p.h. Indeed, she is not at liberty to drive it at all without 
a licence from the authorities. As well as her liberties, Susan also 
has certain rights. She has what Hohfeld called a 'claim-right' 
against everyone else (her neighbours, her friends, the local car 
thief, everyone in the community) that they should not use her 
Porsche without her permission. But Susan also owes certain duties 
to other people in relation to the vehicle. She must keep it in good 
order and see that it does not become a nuisance to her neighbours. 
She is liable to pay damages if it rolls into her neighbour's fence. 
These rights, liberties, and duties are the basic stuff of ownership. 
But legal relations can be changed, and, if Susan owns the Porsche, 
then she is in a position to cha11ge them. She has the power to sell it 
or give it to somebody else, in which case all the legal relations 
change: Susan takes on the duties (and limited rights) of a non
owner of rhe }>orsche and someone else takes on the rights, liberties,. 
duties, and powers of ownership. Or perhaps Susan lends or hires! 
the car; that involves a temporary and less extensive change in legalj 
relations. She can bequeath the car in her will so that someone elsei 
will take over her property rights w.hen she dies. These are her; 
powers to change her legal situation and that of others. She mayt 
also, in certain circumstances, have her own legal position altered' 
in relation to the· Porsche: for instance, she is liable to have the ca~ 

j See American ~w Institute, Restatement of Law of Propertyi Vol. I, p. II, s~ 
also Noyes. /ustimtioll of Property. p. 190. I 
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seized in execution of a judgement summons for debt. All these 
legal relations a-re involved in what we might think of as a clear 
case• indeed a paradigm~ of ownership. Private property, then, is 
not only not a simple relation between a person and a thing, it is not 
a simple. relationship at all. It involves a complex bundle of 
relations, which differ considerably in their character and effect.4 

If that were alJ, there would be no_ problem of definition: private 
property would be a bundle of rights, but if it remained constant for 
all or inost of the cases that we want to describe as private property, 

-the bl;lndle as a whole could be defined in terms of its contents. But, 
of course; it does not remain constant, and that is where the 
difficulties begin. · - . 
· Each of the legal relations involved in Susan's ownership of the 
Porsche is not only distinct, but in principle separable, from each of 
the others. It is possible, for example, that someone has a liberty to 
use an automobile without having any of the other rights or powers 
which Susan has. Because they are distinct and separable, the 
component reh1tions may be taken apart and reconstituted in 
different combinations, so that we may get smaller bundles of the 
rights that were involved originally in this large bundle we caUed 
ownership. But when an original bundle is taken apart like this and 
the component rights redistributed among other bundles, we are 
still inclined, in our ordinary use of these concepts, to say that one 
particular person-the holder of one of the newly constituted 
bundles-is the owner of the resource. If Susan leases the car to her 
friend Blair so that he has exclusive use of the Porsche in return for 
a cash payment, we may still say that Susan is really the car's owner 
even though she does not have many of the rights, liberties, and 
powers outlined in the previous paragraph. We say the same about 
landlords, mortgagors, and people who have conceded various 
encumbrances, like rights of way, over their real estate: they are still 
the owners of !he pieces of land in' question. But the legal position 
of a landlord is different from that of a mortgagor, different again 
from that of someone who has yielded a right of way, and different 
too from· that of a person who has not redistributed any of the 
rights· in his original bundle: depending on- the particular trans
actions that have taken place, each has a different bundle of rights. 
If lay usage still dignifies them all with ·the title 'owner' of the land 

4 This analysis is obviously indebted to Honore's paper, 'Ownership'. I shall 
refer to Honores discussion of the way in which ownership is to be defined in sect. 6, 
below. 
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in question, ~e are likelr to doubt whether the concept of 
ownership, and the concept of private property that goes with it, 
are doing very much work at all. The lawyer, cenainly, who is 
concerned with the day-to-day affairs of aU these people, will not be 
interested in finding out which of them really counts as an owner. 
His only concern is with the detailed contents of the various 
different bundles of legal relations.s 

As if that were not enough, there are other indeterminacies in the 
concept of ownership. In America, an owner can leave his,:goods in 
his will to more or less anyone he pleases. But an owner's: liberty in 
this respect is not so great in England; it is ·even more_ heavily 
curtailed by statute law in, say, New .. Zeala!Jd; and in France the 
op~ration of the doctrine of legitima portio casts a different 
complexion on wills, bequest, and inheritance altogether. 6 What 
does thi~ show? Does it show that the French have a different 
concept of ownership.· from _the Americans. and the EngJ.jsh, so that 
it is a linguistic error _to translate 'propriete"'' as 'ownership'? Or 
does it show that the power of transmissibi)ity by' willis not p·art of 
the definition of ownership, but only contingently connected with 
it? I!" we take the former alternative, we are left with the analytically 
untidy situation in which we have as many ambiguities In the term 
'ownership' as there are distinct legal s}·stems (and indeed distinct 
momentary legal systems-for each may change in this respect oYer 
time). But if we take the latter option, we run the risk of lea\·ing the 
concept of ownership without any essential content at all. It will 
become rather like sttbstance in Locke's ·epistemology~ a mere 
substrantm, a hook on which to hang various combinations of legal 
relations:· 
. In fact, I think many legal scholars now do take this latter option. 
In their view, the term 'ownership' serves only as an indication that 
some legal relations, some rights, liberties, powers, etc., are in 
question. "On their view, the term does not com·e)· any determinate 
idea of what these legal relations are. In eyery case, we·ha,·e-to push 
the'words 'ownership' and 'private property' aside and look to the 
detail of the real legal relations involved in the given'situation.7 

For eompleten·ess, I should mention a third sour~ of indeterminacy. 

s For a particul~rly strong st:uemenr of this \·iew, s~ Grey, 'Disinte~rarion of 
Prorerty', pp. 6 9-8 s. . . · 

See Tyler, Family Provision; Maurice, Family Prot.isio" Pradict; and. £or the 
doctrine of legitima portio, Guest, 'Family Provision and Ltjitima Portio'. 

7 Cf. G~ey, 'Disintegration o£ Property', p. 70; also Ackerman, Privat~ ProptTty 
and the Constit11tion, pp. 2.6 ff. 
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Th~ obj~LS of propeny...;._rhe rhings whidt in lay usage are Cap
able of being owned-differ so radically in legal theory, that ·jr 
seems wilikely thar me 5;ame con cepe of own~p amid be applied. 
to rhem all, even within a single legal. sysrem. -In England,. the 
o\-.;nership of .a· Porsche is quire a different thing· from. the 
ownership of a piece of agdculrur:al land. There are different 
Jiberries, duries, and liabiliries in the rwo cases. Private property in 
rhese comparatively concrete objects is a different matter again 
from rhe ownership of inrangible rhings like ideas, copyrights, 
("Orpor~r~ srock,' repurarions, and so on. Once again the common 
\\'lHJ "(')Wn~rship,-'X owns the .:Jr', 'Y owns rhe land', 'Z owns 
rhe ~upyrighr·-may be unhelpful and misleading, for it cannot 
wn·•cy any common conrenr for rht>e quite different bundles of 
leg~ rd.arions. There is al~ a !:imilar, though perhaps Jess 
~p:.:z;:.~~, \".a.rllrion in uwncr:ihip ·.• . .-im dific:renr types of owner: 
i:L~ ui.\7Jer:JJ.ip ui a gn·tn roour.:c t·~· a naruraJ person may be a 
.:hii;;rt;:u ~from iG ol4ntr:ihip i::y a oorporarion and diHererir 
3.~ ~ m irom it:S Dc!ing tbe property ui me Crown. Variations in 
·;ubj~cr: as wdJ ~ \·ariarions in ~obit"• can niake a difference ro 

. the n~ ~e 0~ me (~!arion .. ' . 

2.. COSC£PTUAL DEfiNITION 

We owe ro H. LA. Hart the pomr [hat in jwisprudence, as in all 
philosophy, it is a misrake (0 mink that paniculars can be classified 
unde( general. te~ onl}· on ~he. basis of their possession of 
sped.tied conUnon fearures. 9 Bur when jurists express doubts about 
me· usefulness of general rerms such as 'private property' or 
·owner::thip•, i~ is us~ally rhis .. sort .oi ~efinirion that r~ey have in 
mind. They .imply that if we are unable to specify necessary and 
jo'ind)' sufficient conditions which an insirurion must satisfy in 
order ro be regarded as a system of private propeny, or which a 
legal relation must satisfy in order ro be regarded as a relation of 
ownership, rhen those terms are to be regarded as ambiguous or 
confused and certainly as analytically unhelpful. 10 

If Hart"s pain£ is accep£ed, howen!r, this scep£icism begins to 
· ' Cr. Fri~dmann, Llu• ;, ..a Ch.Jnging Soci~C)', pp. 96"ff 
~ H.lrt 1 ·Definition and Theory', pp . .u-.17. · 

1
" Th~ poincs are pu1 for~ fully bf Grey. "Di:iintq;ration of Property". pp. 76--8 r. 
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seem a little premature. Conceptual definition is a complicated 
business and the idea that it always involves the precise specifi
cation of necess~ry and sufficient conditions must be regarded as 
naive and outdated. A term which cannot be· given a. watertight 
. definition in analytic ju~isprudence. may nevertheless be useful and 
important for social and political theory; we must not assume in 
advance that the imprecision or indeterminacy which frustrates the 
legal technician is fatal to the concept in every context in which it is 
deployed. In the rest of this chapter, I want to consider whether any 
of the more interesting recent accounts of the nature and meaning 
of political concepts-such as Wittgenstein·s idea of family 
resemblance, the idea of persuasive definitions, the distinction 
between concept and conception, or the idea of 'essential contest
ability'-casts any light on the question of the definition of private 
property. Briefly, what I want to say (the main argument is in 
section 6) is that private property is a concept of which many 
different conceptions are possible, and that in each society the 
detailed incidents of ownership amount to a particular concrete 
conception of this abstract concept. 

That will be the core of my argument in this chapter. In the other 
sections, I shall try to relate this approach to some of the other 
difficulties we have noticed: difficulties about different types of 
property object, split ownership, alternative property systems, 
corporations, and so on. However, before doing any of that, I want 
to start by distinguishing the concept of private property (of which, 
as I have said, there are many different conceptions) from the much 
more general concept of a property system. 

J. THE CONCEPT OF A PROPERTY SYSTEM 

The concept of property is the concept of a system of rules 
governing access to and control of material resources. Something is 
to be regarded as a ~aterial resource if it is a material object 
capable of satisfying some human need or want. In all times and 
places with which we are familiar, material resources are scarce 
relative to the human demands. that are made on them. (Some, of 
course, are scarcer than ochers.) Scarcity, as philosophers from 
Hume to Rawls have pointed out, is a presupposition of all sensible 
talk about property. If this assun-iption were ever to fail (as Marx I 
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believed it so~e day would) :then: the traditional problem of the 
nature and justification of rival types of property system would 
probably disappear/ 1 But so long as it obtains, individuals (either 
on their own or in groups) are going to dis~gree about who is to 
make which use -of what. These disagreements are often serious 
because, in many cases, being able_ to make use of a resource that 
one wants is connec_ted. directly .or indirectly with one's survival. A 
problem, then, which I sh~dl call the problem of allocation, arises in 
any society which ~egards the avoidance of serious '~onflict as a 
matter of any importance. This is the problem of determining 
peacef~.1ily and reasonabiy- predictably who is to have access to 
_which resources for wh~t purposes and when~ The systems of social 
rules which I call property rules are ways of solving that problem. 

The c~ncept of property dqes not cover all rules governing the 
~~e of material resou~ces, · only those concerned with their allo~ 
cation. Otherwise the concept would include almost ap gene~al 
rules of behaviour. (Since almost all human conduct involves the 
u_se _of ma~erial resources, almost all rules about conduct can be 
related.to resourc-es in some way.) For example, mo'st societies have 
rides limiting the use of weapons: they are not to be used to wound 
or kill people. Some jurists have suggested (in relation to private 
property systems) that' rules prohibiting"harmful use should be 
included ·among the· standard incidents of ownership; 11 (In our 
d_iscus.sion of Susan and ,her Porsche, we suggested that speed 
restrictions might-also be treated in this way.) Nothing much hangs 
on this, but I suspect a better· approach is to treat prohibitions on 
harmful behaviour as general constraints. on action, setting limits to 
what may be done in a given society. Then we can locate rules 
about property within those limits, as rules determining which 
(generally permissible) actions may be performed with which 
resources. As Nozick puts it, the rules of property determine for 
each object at any time which individuals nrc entitled to realize 
which of the· cQnstrained set of options socially available with 
respect to that object at that time.1 3 So, for example, _the rule that 

•,• The classic discu~sion is Hume, Treatise, Bk. III, Pt. II, sect. 2.. Sec also Han, 
Concept of Law, pp. I92. ff., and Rawls, A Theory of Justice, pp. 126 rr. For the 
Marxist position on scarcity, ·see e.g. Marx and Engels, Genna11 Ideology, p. s6; and 
Marx, Critiq11e of the Gotha Programme, pp. 17-18. See .also Macpherson, 
Democratic: Theory, pp. I 9 (f. · 

a See e.g. Honor~. 'Ownership' p. 12.3. ~ 
11 Nozick, Anarchy, State, a_11d Utopia, p. 17 I. 
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knives are not to be used rrturderously'nor cars driven at a certain 
spe_ed are not to _be seen a~ property rules. They are part of the 
gene~3:l background constraints on action which place limits on 
what anyone c;:an do with any object whether it is his property___:.or 
something he has some son of entitlement to use---9r not. 1" Once we 
have settled what the background. rules or"action are, we can then 
turn to the property rules. If a·particular action, say, riding bicycles, 
is permitted by law, it does not follow that the law permits me to 
ride any bicycle I please. The specific function of property rules is to 
determine, once we have established that bicycles may be ridden, 
who is entitled to ride which bicycle and when. 

4• MATERIAL OBJECTS 

I have defined property in terms of material resources, that is, 
resources like minerals, forests, water, land, as well as manufac
tured objects of all sorts. 1 .5 But sometimes we r·alk about objects of 
property which are not corporeal: intellectual property in ideas and 
inventions, reputations, stocks and shares, chases in action, even 
positions of employme'nt. As we saw, this proliferation of different 
kinds of property object is one of the main reasons why jurists have 
despaired of"giving a precise definition of ownership. I think there 
are good reasons for discussing property in material resources first 
before grappling with the complexities of incorporeal property . 

. · . . . . . 

14 Cf. Salmond, jurisprudence, p. 2.p n. 
1 s his tempting to follow john Austin and draw a sharp line betw~n pt1'sons and 

things-persons being humans and things 'such pennanent external object!= as are 
not persons'-and then insist that propert)' is a matter of rules go,·eming access to 
and control of things by persons. (See· Ausrin, L~cturts on Jurisprudence. Vol. I, 
Lect. xiii, pp.'~H-8.) This has what appears to be the moral advantage-of ruling out 
slavery as a form ~f property a pri(lri. But, as Austin himself notes, that ana,lysis does 
nothing to rule out the possibility that a sla\·e, though not a chattel. might CICC\IPY in 
n certAin ~~~nl sys~m 'R positil'll :m:tiOf!.l,US tll a thin~· i11 ,;rtue l,f thr l:~w of 
personal status (ibid. Lect. X\'; r- JSj). A. nlCJI"C' C\lnlmon·$t~ arrm.l~h is to 
recognize that humans are material resources (in the sense \\",e de6ned): the)· can be 
used to lift loads or drive mills, as footstoo!s, and e,·en as food. SlnC'r)" is wrong, no 
doubt; but the objection to S)'Stcms which uear humans· as one another's chanels 
~ught .to. be ethical rather than con~ptual. Moreo\·er, Austin's approach has the 
disadvantage of driv.ing a conceptual wedge betw~n the id~ of property in oneself 
and property in external objects: indeed the former locution must bf.. for him, 
impermissible. But some philosophers (notably locke, Tu'O Trtlltise$, n. sect. 17) 
have wanted to use that idea. as the basis of their argument for prh·ate property. 
Maybe there are problems with suc;h arguments. But we· should not define our 
concepts in such a way as to make them i'mpossible in ad,·ari~. 



E.:~ ~e ~ill r~ r::h..u ~ ~~ oi how ma.rerial 
rc;u.~.:..::s .ue ro be~ .a.n.:l U.tiC ll5e allo.::ated is one thar 
~ in cYccy ~£!·. :\lJ human file i.m·oJ\·e;s me llSe of mareriaJ 
rf:>C,i..l.!~ a.Dfl some of rh.e masr pruiouild disagreements among 
~ t<=~ .and bUIIlall cirilizarion~ .:oricem me basic principleS 
ori ~ · rhis is: ro be organized. The allocation of material 
re:sour.:o, we may sa~·, is a primal and unh·ersal coneern of human 
SO\.;eric5 {motigh if ~l.arx's optimism is jusrified; it may not concern 
us for en:r). The quesrion of rights in rdarion ro incorporeal objects 
c.ann9r be regarded as primaf and uni\"ersal in rhe same way. In 
some! :i~~ieries, we may speculate, the question does nor arise at all 
either because incorporeals do nor figure in their ontology or, if 
rher do, because human relations wirh them are nor conceived in 
terms of- access and control. That is a poinr about iricorporeals in 
general. Turning m rhe incorporeal objects we are inreresred in, it is· 
dear rhar questions about parents, reputations, positions of 
~mploymenr, ere. ·are far from being universal questions that 
confront every sociery. On the contrary, one suspects rhat these 
questions arise for us only because. orhe~: and ino~e elementary 
questions, (including questions about rhe allocation of material 
objecrs) have been sealed in certain complex ways. 16 

Once these prior questions have been answered, it is often 
illuminating ro characterize rhe solutions in terms which bring out 
analogies with· the way in which questions abC?ut property have 
been J.nswered. F.or example, once it is dear that individuals have 
rights nor to be defamed, ir may be helpful to describe that situation 
by drawing a parallel between the idea of owning a material object 
and the idea of having exclusive rights in a thing called one's 
'reputJrion•. ·such ralk may rake on J life of irs own so that it 
·becomes difficult ro discuss the law of defamation except by using 
rhis analogy wirh property. I certainly do not wish to suggest that 
such•.t3lk about incorporeal properry should be abandoned or 
'redu\7ed' to more complicated talk abour orh~r legal relations. But 
it is imp~lrtJIU to see rhat there is a reason for concentrating first 
and foremost on property rules about material resources, for rhat 
gives us rhe raw material on which the analogies are based. 17 

•' F.;.r a discussion of lhe variety o_f incorport-al objects recognized in primitive 
societies.; s.ec LoWie, 'Incorporeal Propccty'. ' 

' 7 Thu; I rcje_cr the approa\:h of Honore, 'So.:iJijusrke'. p. 6l.., who claims that 
'no r.lti,mo~l Jisri.l)ction can be drilwn' bec:wccn pr,lpeny righrs in marerial goods and 
propcrt)· rightS in, incorporeal things. I belie\·e th.u our undcrsranding of the Iauer is 
in\:re.:a:!.CJ immcasurabl)· by ha,·ing a grip first on Jn undemanding.of lhe former. 
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A more extreme materialist view was taken by Bentham, who 
insisted that all talk of incorporeal property is 'fictitious', 'figurat

. ive', 'improper', and 'loose and indefinite': 

In almost evecy case in which the law doe:s anything for a man's benefit or 
advantage, men are apt to speak of it, on some occasion or other, as 
conferring on him a sort of property ...• The expedient then has been to 
create, as it were, on every occasion, an ideal being and to ·assign to a man 
this ideal bein-g for the object of his property: and these are the sort of 
objects to which men of science ... came ... to•give the name of 
•incorporeal' / 8 

(Austin took a similar view.) 19 However, Bentham and Austin may 
be wrong in thinking that this talk causes confusion in the law: 
there are topics, like copyright ·and patents, which are ·probably 
most lucidly discussed in these terms. The only point I wish to make 
is that the analysis of concepts and a·rguments about incorporeal 
property must be postponed until we have dear concepts of 
property and private property for material objects. -

Is it possible to postpo·ne discussion of incorporeals in this way? 
Maybe even our ordinary property talk involves incorporeals more 
often than we think. For example, it is often said that the English 
law of real property is not concerned with land as a material 
resource but only with estates in land. Since there· can be several 
different estate·s in· a single piece· of land, each with a different 
owner, it is impossible to identify an estate with anything 
corporeal. The law of real property therefore concerns incorporeal 
objects (estates) not corporeal things like rocks and soil. 10 

This argument is plausible only if we have already identified 
property with private property. If we insist that the function of a 
property rule is to assign particular objects exclusively to particular 

· individuals, then we will have to say that the objects of English real 
property law were estates not pieces of land. But that is not my 
view. The concept of property is the concept of rules governing 
access to and control of material resources, and such a system of 
rules may assign ro several people rights in the same resource. In irs 
origins the English system o.f real· property was not a private 

·property system ar·au but a highly structured system 'of collective 

'
8 Be~tham, Introd11ctio'! to Principles of M~rals and Legislation, p. 2.1 1. 

19 Austin, Lectures 011 Jurisprudence, Vol. I, Lect. xlvi, pp. 775 ff . 
.ao See, e.g. Lawson, Lau1 of Property, p. I6i Cheshire, Modem Law of Real 

Property, p. 3 1. · · 
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property.11 Talk of incorpqr.eal estates ~ttaching to pa.rticular 
individuals was a way of characterizing that system (just as talk of 
'reputations' as property objects was a way of character.izing the 
complexities of the law of defamation}. Today, however, some of 
these incorporeal estates (notably fee simple} are so far-reaching 
that they are tantamount to private ownership of land. We should 
say then that the forms of a feudal system of collective property 
have been adapted by English "law to express the modern reality of 
private property iP pieces of land . .u. . 

What about the corpor~ality of land itself? A piece of land is not 
usually taken to be ide.ntical with the so.il and rock etc. at a given 
location.13 If anything, the land is identified with the location-a 
region of three-dimensional space rather than the sort of material 
object that one might locate in space. 14 The suggestion might be 
made therefore that land itself is an incorporeal thing. There are 
rivo ways of responding to this. We might accept the argument but 
insist that spatial regions can still be regarded as material resources: 
Although they differ ontologically from cars and rocks they also 
seem to be in quite a different category from the complexes of rights 
that constitute familiar incorporeals-patents, reput~tions, etc. It is 
philosophically naive to think that the fact that we have to regard 
regions as property objects adds anything to the case for regarding, 
say,' chases in actio"n in that way. The .second response is more 
subtle. We may concede that land, as conceived in law, is too 
abstract to be described as a material resource: But we may still 
insist that the primary objects of real property are the actual 
material resources like arable soil and solid surfaces··which are 
located in the regions in question. Until recently, these resources 
have been effectively immovable and so there has been no reason to 
distinguish 'land as material' froin 'land as site'. '-s Bur develop
ments 1ike modern earth-moving and high-rise building necessitate 
a more complex and sophistiCated' p"ackaging of rights over these 
resources. Thus the concept of land as site has no\~ had to be 

. u See Philbrick, 'Changing Conceptions of Properry', pp. jo7-8; sre also Noyes, 
lnstitutio11 of Property, pp. 2.3 :z. ff. · 

~a. See Megarry and W::.de, uw of ReCJI Property, pp. I 4-l s; also Kahn Freund, 
'Introduction' to Renner, l11stitutio11s of Private Law, p. 42.. 

. . "J B~;~t the Californian Civil Code defines land as 't~e solid materi~l of the earth': 
see Paton, Textbook of }~trispnulence, pp. so8-9 •. See also S::.hi10tid, ,,,;~pr11de11ce, 

. PP· 4 I 6-7. : . . . . 
"• This is the view of Kocourek, Jural Relations, p.· 336. 
"S This distinction is from Noyes, lnstitutiorr of Properly, p. 438. 
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detached .from ~its association with. immovable resources and 
- empl~yed oi:J its own as .a~ abstract idea for characterizing these 
.more complica~ed packages of rights. _Still, in the last analysis, the 
system of property in land is a set of rules about material resources 
and nothing m_ore. · _ 

Both worrieS about land can be seen as stemming from a desire to 
preserve _a link between the concept of property and that of 
'economic reality'. Real estate is about interests and fees, or about 
desirable sites, but no-t about soil and rocks. And ·similar sugges
tions have ·been made more generally- in the literatur~: in the 
modern commercial world wealth no longer consists··. in the 
·possession and COiltroJ"of materia) objects, but is a matter of less 
tangible considerations-stocks; shares, funds, and options-
complicate~ economic relations which caruiot be reduced to the 
ownership-of things.16 

Once again, this worry seems to be based on the identification of 
property with private property. If we -ask, 'What things do modern 
men own which· are definitive of their wealth?\ we will certainly 
have to conjure up incorporeal things to correspond to the complex 
legal relations that in fact define their economic position. But if we 
say instead that property is a matter of rules about access to and 
control of material resources, but not necessarily about private 
ownership, then we may still say that a man's \vealth is constituted 
fo-r the most part by his property relations; He may· not be the 
owner of very many resources; but the shares ·he holds, the funds he 

.'has claims on, and the options and goodwill he has acquired, 
together _define his position so far as access to· and control of 
material resources is concerned. This \·iew, ·1 think, reflects the 
complexity of modern economic life much more faithfully than the 
rival view which purports to· treat ~hares, options, good:will as 
though they were objects simply a·nd straightfon\·ardly" on a par 
with min~rals, land, and factorie.s. · · · · · 

S~ THE CONCEPT OF PRIVATE FROFERTY 

I now want to say what distinguishes !' system- of pril•,7te property 
from other-_ types of rrorert}' system. Some jurists gi'"e [he 
impr~~sion that by ~aking out a case for the establishment of some 

16 Ibid. See also Friedmann, lAw in a Ch,mging Socitty, p. 96. 
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oo .:.r:..:i -:..:,.=rrol oi. ~ ·obj.::4n. A .:.:.s: foe ·pri\·ar.e p.ropeny must 
;d;i.:. &:~ "'-hat ii .furinail"c abour th..i5 typ.! of sysr~ and not 
m..-=-:r:-1~· r.u ~:be ro.n.c-.:pr of propc:rcy· .r~ somed:tiog ro which 
;;.-.. :i;; i ;>-; ~ ;--1 .:apiulixi h.i•e a comrr..:.~ rommic:nenL ~faa, for 
o·:: m pi:.: r;:gudt:J it a5 ob"riolli dtar .:JJ forms of sociecy require 
wme ~~·:5.tan oi propeny: "lh.at mere L"an be no such dUng as 
~rudu'"-rion, nor, ronsequenclr, society, where property does not 
~st in .1ny form, i:; a raurology .... Bur ir becomes ridiculous when 
l'om rhat one jumps at once m a ddinire form, e.g. private 
'ropeny.•.:.i 

The definition of private property I ~hall give is abstract. But it 
1as the advanrage of separating the quesrion of what son of system 
>rivare property is. from any particular theory of how private 
>roperry is ro be defended. 

'i) Prit'Jte Property 

n a S)'Stem of private properry, .the rules governing access to and 
:ontrol of material resources are organized around the idea that 
·esources are on (he whole separate objecrs each assigned and 
herdore bdonging to some particular individual. 

This daim requires clarincarion. We need to know what it is for a · 
.ystem of property rules to be organized around an idea, and what 
:xaetl)•, in rhe case of p:rivare propercy, this organizing idea of 
)t/onging involves. let me say somerhing about the larrer issue 
ir:si:. 
Th~.' organizing idea of a p~i\·ate. property system is that, in 

,rinciple, each resource belongs ro some individual. At its simplest 
1nd mosr absrracr, rhe idea can be elucidated in the-following way. 
magine that rhe material resources available for use in a society 
tave been divided inro discrete parcels (call each parcel an object), 
.nd rhar each object has the name of an individual member of the 
ociecy arrached to it. (There are many ways in which this division 
,f resources and the allocation of names to objects could be made. I 

11.7 e.g. Benn and Peters, Soci.JJ Pri11ciples .:md 11Je Democr.Jtic State, p. r s s. 
:.a Man:, Grundrisse, p. 349· . 
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make no assumptions about the way in which these processes take 
place. Both are matrers for a theory of ~istributive justice.r'·' 

A private propercy system is one in which such a correlation is 
used as a basis for solving what we earlier called the problem of 
allocation. Each society faces the problem of determining which, 
among the many competing· claims on the resources available for 
use in that society, are to be satisfied, when, by whom,. and under 
what conditions. In a private property system, a rule is laid down 
that, in the case of each object, the individual person whose name is 
attached to that object is to determine how the object shall be used 
and by whom. His decision is to be upheld by the society as final. 
When something like the idea of a name/object correlation is used 
in this way as a basis for solving the problem of allocation, we may 
describe each such correlation as expressing the idea of ownership 
or belonging. 'Ownership', then, on my stipulation, is a term 
peculiar to systems of private property. The owner of a resource is 
simply the individual wh~se determination as to the use of the 
resource is taken as final in a system of this kind. . 

Clearly, this idea of ownership is a possible way of solving the 
problem of a1location. But everything woul~ depend on whether 
people accepted it and were prepared to abide by its fundamental 
rule. Pardy this would be a· m~tter of the acceptability of the name/ 
object· correlation. People ~.auld not be happy with an arbitrary 
correlation or one which did not assign their name to any object 
worth using. That is a matter for the theory of justice. But there 
might also be controversies about the very idea of ownership. 
People might ask, 'Why should one individual be put in a specially 
pr.ivileged position with regard to a given resource? Why not insist 
that, for all resources (or at least all the most important resources), 
the claims of ~very citizen are to be treated oh an equal basis? Or 
why not insist that resource use is to be determined in each instance 
by reference to collective aims of the society?' These questions 
constitute t~e ancient problem of the justification 9f private 
property. The definition of private property that I have given 
enables us to see, in. the abstract, just what is at stake when these 
questions are asked. It enables us to see what is distinctive and 
controversial about pr~vate property. 

I should now say somethi~g about the organizing ideas of those 
types of property system that are usually opposed to private 

,., See Dworkin, 'Equality of ResourceS', ·esp. pp. 2.S S--"7. 
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property in such debates. The ·two most common alternatives are 
::common property and collective property. 

; (ii) Collective Property 

In a system of collective property, the problem of allocation is 
1 solved by a social rule that the use of material resources in 
particular cases is to be determined by reference to the collective 
'interests of society as a whole. If t~ere is any question about how or 
by whom resources like land, industrial plant, housing, and so on 
are to be used, those questions are to be resolved by favouring the 
use which is most conducive to the collective social interest. (We are 
familiar with this in the way that the control of major productive 
resources is organized in socialist countries.) 

This leaves open two important questions. First, what is the 
collective interest? Is it defined in an aggregative welfarist way, or a 
statist way, or in some other holistic way, or what? Secondly, given 
some conception of collective interest, what procedures are to be 
used to apply that conception to particular cases? Are we to have a 
central economic planni~g committee,. or the delegation of collec· 
tive responsi.bility on trust to expert managers, or ~orne sort of 
.national democratic-structure of decisio~~making, or loc~l·decision
making with certain national reservations, or what? A ~riception 
of collective property is not completely specified un'~il these 
questions have been answered. But the general idea is. clear en~mgh: 
in principle, material resources are answerable to the needs' and 
purposes of society ·as a whole, whatever they are and however they 
are determined, rather than to the needs and purposes of particular 
individuals considered on their own. No individual has such an 
intimate association with any object that he can make decisions 
about its use without reference to. the interests of the ~ollective.30 

.... Collective property is sometim.es presented as though it were a 
special case of private property, with the state as the equiv·atent of a 
private owner. This may be true at the level of the legal rules, 

'particularly when we are talking about elements· of collective 
property in, say; a· predominantly <;apitalist s·ociety: those few 
industries that are controlled by the state are controlled by it as 
nominal owner. B\Jt at a deeper_ l~yel of theoretical analysis, it is 

Jo Macpherson describes substantially the same idea under the he:1ding of 'state 
property', in 'Meanim~ of Property', pp, ~-6. 



_ z. What is Pri~•nte Property! ·P 
clear that· 'own:e~ship' by the st~te ·c,~:-··a; agencies is in quite a 
different categ.ory from ownership by a private firm or individual. 1t 
i$ the effect of a decision by a sovereign authority, which 
determines the rules of property, to retain control of a resource 
itself, and not to allow a resource to be controlled exclush·ely b)· 
any private organization. 

(iii) Common Property 

The idea of common property is superficially similar to. J~at. of 
collectiye property in that no individual stands in a specially 
privileged situation with regard to any resource. But it is different 
inasmuch as the interests of the collective have no special status 
either. In a system of common property, rules governing access to 
and control of material resources are orga11ized on the ba_sis that 
each resource is in principle available for the u~e of every member 
alike. In principle, the needs and wants · o(.every person are 
considered, and when allocati\'e decisions are made they are made 
on a basis that is in some sense fair to all. . 

Our familiarity with this idea does not stem from our knowledge 
·of any society in which it is the dominant form of property, for 
there is no such society. It stems rather from our familiarity with 

·the way in which the allocation of certain resources is handled in 
almost all societies: parks, and national reserves are the best 
example. Many philosophers have used the. idea of common 
property to characterize the initial situatio.n _ofmen in relation to 
resources in the so-called •state of Nature' ,3 1 

·-

In the· case of finite resources, or resources which canno~ be- used 
simultaneously by everyone who wants to use them, the operation 
of a system of common property requires procedures for ~,etermin
ing a fair allocation of use to individual wants. This. is the.task of a 
theory of ·justice, once a system. of common property has. been 
adopt~d.'1 The fact that the implementation of such a principle is 
likely to involve in practice ~- state apparatus for . determining 
authoritatively whose claim to use a giv.en r~source should justly 
prevail at a given time may lead to· a blurring of the distinction 

,. For the ttaditio·n~ in ·Natural L:tw throry '"'hich' 'considers the possibilit)' of 
common property withour a srate apparatus, see the discussion in Tull)·, A Di$cours~ 
o~ Property, pp. 68 ff. See also Tuck, N.Jtural Rights]heorits, pp. 6o-1. 

'" Sec Panichas, 'Prolegomenon·, p. HO: Sec also Cohen.'Capitalism, Frrcdom 
and the Proletariat', pp. Hi-17. · · - · · 



Mai::: ..xmx~ ~ ~~ ~i ~~J rollo::m-e propa1y 
iYi:'-.~ Bur in~~~ au~- be dtirioguiihed and each is 
diiie-C:llr irum rhc iJ.::a oi pm· .ue pro perry. 

In .ill rhm: cues-pm~ oooimun., and coDean·e propeny
wi:l.ir I lu"t"e ourfinc.d i.5 ramer simplisric oompared wim the 
compli.::ued properi}· rules of mosr acrila.l societies. Ir may be 
moug.hr unrealisricalJ)· simple in rv.·o ways. First, the reims in which 
I h.a\·c dCS4..Tibed me d.ifferc~~ rypes of ~rsrem are very abstract. For 
example, in ual pri,·are p~openy s}-:Stcms, nothing like a deliberate 
n.ame/objecr corrdation ~\'·f~·-a.~ally rikes place. Secondly, as we 
all knuw, rhere are "!lO:~i~ples -of pll~e sysrems of an)' of mese 
dlree rype5. ·All s)·steffi:s 5;~4~b-ine _- rh_e=_· characrerisrics of private, 
common, and collecti\'e propert-Y ro some degree. I want to consider 
borh poiius. -

{iv) ·rJu '_Org~'iJizl,~g Idea, of a Prof!_ert):·.~ys_tem 

Firsr, [he point about rhe ~bsrracmess of my characterization. In 
relation ro private property systems my daim is nor that people ever 
acrually ger together ro divide resources inro parcels or objects and 
to allocate names ro objects in the way I described. The point is 
rarher that che idea of ownership, whkh is crucial ro the operation 
of these systems, is somethi11g like the idea of such a correlation. An 
idea of this son~an idea whose gist is expressible in terms of this 
image-serves· as- ·an essential point of reference by :which the 
operation of these systems of very derailed and complicated rules is 
w be understood. 

Whar is it for a system ro have such a point of reference, and why 
i·~·-such an 'organizing idea• necessary? lr is possible that a property 
sysrem might exisr wirhour any organizing idea ar all. There might 
be nothing bur a set of rules governing the allocation of resources. 
wirhout any sense of a point or organizing idea behind these rules. 
Or, if the rules are thought to have a point, _it may be understood in 
rerms of general goals like utility and prosperity rather than any 
abstract property idea. However, if a society of this sort were at all 
complex, then cirizens would have gr~_at difficulty following the 
rules. Everyone would need ro _become a legal expert ro determine 
at any point what he could ·or could nor d_o in relation to the 
resour~es £hat he came across. He would have to acquire 'a detailed 
knowledge of che rules for each resour~~ and of his rights~ powers, 
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liberties,. and duties in reiadon t~ it. There would be no orher way 
of ensuring, in ordinary life, that one abided by the rules except to 
find out what they were and learn them by heart .. 

On the whole, our society is not like that. It is possible for the 
layman to go about his business_ most of the ti~e without this 
detailed knowle<ige. As Bruce Ackerman poi'nts out, every day the 
layman has to make. countless decision~ as to whether one thing or 
another may be used by him for sp~e purpose that he has in mind. 
In making these decisions it is rare_ for him to find it necessary to 
obtain professional legal advice. 'Indeeq, most of the time Layman 
negotiates his way through the complex web of proper-ty relation
ships that structures his social universe without even perceiving a 
need for expert guidance.~H He can do this because he knows in an 
informal and non-technical way which things are 'his' and which 
are not. If something is 'his' then (roughly) he determine~ what use 
is to be made of it; if not, somebody else does. Of course this is 
rough and ready knowledge by the standards of legal science. But it 
is there and it is socially very important: in the case of the 
overwhelming majority of citizens~ it provides the main basis on 
which th~y learn to apply the property rules of their society. 

The organizing idea of a given property -system may also be 
important for its legitimation. The problem of allocation, as we 
have· seen~ is both difficult and dangerous. Disputes about property 
are likely to be among the most deadly disputes that can arise. If 
violence is not to erupt continually, they must be settled on terms 
whose legitimacy is widely acknowledged. But the complexity and 
detail of economic life is such that there is no question of securing a 
consensus for the justification of each p~.rticular property rule (e.g., 
'Cheryl to have a right of way across Blackacre', 'The factory 
foreman to have responsibility for the maintenance of that type of 
machine', and so on). justification and legitimation necessarily 
proceed on a fairly broad front; and the organizing idea of a 
property system (the basis on which its rules are learned and 
understood for application in everyday life) provides a natural 
point of contact between legitimizing considerations and the grasp 
which ordinary citizens have on the rules. 

JJ Ackerman, Prit•ate Property and the Const#utio11, p. u6 and also lhe 
discussion at pp. 97 ff. For ~he .~Jaim .lhat s·ome ability of the sort Ackerman 
describes is essenrial r,l the operation of a marker economy, see Buchanan, Lim;ts of 
Liberty, p. 1 8. 



44' 1: The Framework 

,(v) Id~al Types. 

·.But all this talk about the organizing idea of a private property 
1system makes sense only on the assumpti~n that we · can say 
:whether a given system, in real life, is a system of private, common, 
'or collective property. Is this a warranted assumption? This raises 
·;the second of the issues I said we had to c~nslder. 

As categories of social, economic, or .political science, these ideas 
;of a private property system, a- collective property system, and a 
:common property sy.stem are clearly cideal typic' categories. To 
;quote Max Weber out of context, 'none of these ideal types ... is 
:usually to be found in historical cases in "pure 11 fonn'.34 In Britain, 
for example, some industries (like British Leyland) are held as 
collective property; while others (like Times Newspapers) are 
privately owned. In the Soviet Union, the most recent constitution 
makes explicit provision for the privat~ ownership of houses and 

· small holdings, even while it insists that the land and basic means of 
production are the property of the state.H Both these sys_tems, with 
their respective mixes of private property rules and collective 
property rules, also have certain common property rules, control
ing .resources like Hyde and Gorky Parks, respectively. This means 
that our ideal types of property system are somewhat difficult to 

. apply in the real world. We can identify four sources oLdifficulty 
·here. 

. . 

(I) As we have seen, the ideas of common, collective, and private 
· property represent focal points for political disagreement and 

debate in each. society. To put it crudely: socialists argue for a 
system of collective property, radicals for something like common 
property, and capitalists and their liberal ideologues f9r private 

-property. In practice these arguments seldom result in outright 
victory for one side.or the other. More liJ:cely there will be a measure 

. of compromise, with access to "and control of some resources being 
private, others common, and others organized on a collective. basis. 
That has certainly been our experience in the West. The mix will 
often reflect the relative.political strength of the competing factions; 
for example, the recent spate of 'privatization' in Britain is an 
indication of the declining political power of socialism. 

H Weber, Economy aud Society, p. 2.16 (referring to his three ideal types of 
legitimate domination). For Weber's discussion of the notion of ideal types, see ibid. 
9 ff. . . . .· . . .· . 

H Constitution of the U,iort of the Soviet Socialist Republics, Art. 1 3; see Finer 
(ed.), Five Constitutions, p. 1 s 1. 
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. (2.) Sometimes . debate .about .. :the ,. ~rbblem. · of allocation is 
conducted in a way that makes direct reference. to social goals (like 
prosperity or stability) without the mediation of any Qrganizing 
idea like private or collective property at all. "'fJ_/e have seen that this 
can hardly.happen across the board, but it m~y happen occasion
ally and haphazardly. These. debates, then, may y.ield •pragmatic' 
solutions to particular allocation problems which fit only. lo.osely 
with the general approach to property rules . in the. sociery 
concerned. · 

(3) No society, whatever its ideological predilections~ ·can avoid 
the fact that soni.e resources are more amenable to some r}·pes of 
property ·rule' than others. In the ca_se of sunlight and air; for 
example, it seems hard to en\'i"sage an}·thing like prh·ate property. 
Common property seems the 'obvious' solution: people· simply 
make use of them as they want to. For other resources, like clothes, 
toothbrushes, and food for the table, it is hard to see how they 
could be regulated except on a private property basis. Finally, there 
are resources like highways and artillery pieces; o'fer which. most 
societies have found it necessary to exercise collective control. 
These· are certainly not hard-ana-fast a priori truths: the circum
stances of human life may. cha·nge; ·and,-e ... en· if they remain the 
same, someone could be committed so fanatically to a particular 
'property idea that he sought to apply it across the board to aU 
resources}' But for practical purposes, they represent outer 
parameters within which different systems of--property· may be 
established.37 · · ·, 

(4) As we shall see in section 8, systems of private property have 
the peculiarity that they permit individual owners to split up their 
rights, thereby· producing new property ·arrangements y;hich, 
considered in'isolation, may imitate the arrangments of o.ther non
private property· systems. (By .. this ·means, for example, .joint 
ownership and ·common ownership can come to he categories of a 
private property system.) · -' · · · 

·Even ·in the face of these comp~ications, it is still possible to say, 

'
6 See the discussion in Salmond, Jurispntderrct, p. 2.S 1 ..• 

" Of course, there are dispures about these parameters. Many of the arguments 
in favour of socialisr·collective property, for example, boil down e\'tntuall)· ro the 
claim that the nature of human production (in advanced societies, at lrasl) is such 
that the mean~ of production ate. inrrinsically apt for collecth·e rro~rrr relations 
an~ peculiarly inapt for private oYinership. They t\·en su~cst that the rrc,·alence of 
corporate ownership in private property S)"Stems indica res the truth of this claim (set 
n. 67, below), Needless to say defenders of private property den)· this. 
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of most societies, whemer .their properry system is one of common, 
collectin~, or privare properl'}'. Panly rhis is a matter of the society's 
self-underst'anding.· In Britain despite considerable nationalization, 
people feel that property rules are still organized primarily around 
me idea of private ownership. In the· Soviet Union, by contrast, 
despite some leeway for private property, the oJficial ideology arid 
self-undersranding of the sociery points firmly towards state or 
collecrin: pro~ny as me dom~nant properry idea. This is expressed 
in me SO\:.ier Coitsrirurion where it is S.iid rhar stare propeny is •me 

. _prin.:-ip.aJ focffi of socialist propcny'. 3 ~ 
Oi.o .. -... ,~'1 .ill chis nuy. ~ c.·onrr~w~.rsi.ll in 3 gh•en society; 

. re~~p~ i[ is _pus.s.ibleiur .l ~~cl'y (0 J~ .. "C~~·e ic;eli in this reganl As 
0 a;:{ 0bjt-~"ri\·e OOlliD"aint, we may ~·anr w look at the way in which 
·me: ~u~ ~igb.G' oi the ecor.,:,my-mar is, the resources
dr.o:c.:.J ElOSt impurt~uu in rhe life of £1-.~ ~ery (or mose resources 
in -rc-l.i:iun rq whkh the problem of .1l!~rion is in the long run 
m~r .: .. -~rt; or mox rcsour.:cs dur o.:.:-up}' su~ucgic positions in 
riliriun. ro the eoonom)· as a whole}-are conuolled. The domi
n.a.nu: ui me ~L1._nb-r paradigm in ~.iJ mOOC)' bas generally meant 
th.-r pr.)rertY rules .in reb cion ro rh~ maan -marerial means of 
pn'-.1~ .. -n ...... n .ire r..i.k~n J.s rhC' .. -ru,i.ll inJ;;:·:\.,· 

Th: ~..u.'4~ ui ~ ~~enr~ .::;;;:J nor wo~y uS here.. An 
.u~~t..:.r i.:x or .spinsr pri\·.n~ prvpc~· ~y be sustained_ e'f'en 
'"-hae· ir is undc-.u whcd1ec the ~;c-ry in which rhat debare is 
uking pl.11. .. "t has a pri\·.uc: property S)"Srem or nor. Further, e\'en if 
rhe practical upshor. of such an argument can never be the 
establishment of a system which is indisputably private or 
collecri,·e, srill such arguments are nor without practical signifi
cance. The effect of a politically successful argument will be to push 
rhe property system a certain distance in one direction or the other. 
The ine\·irabilicy, chen, of what has become known as_ 'the mixed 
economy' does nor deprive us of our subjecr-matt~r. As long as the 
balance of the mixture remains a marrer of contention, there is 
room for argument about the respective merits of private, common, 
and collecri\•e property systems as ri\'al bases for social and 
economic refonn. 

31 Sa1'iet Constitution·, An .. I I ; see Finer (ed 0), Five C~nstitutfons. p. 1 s I. 
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6. THE CONCEPT AN[? CONCEPTIONS OF OWNERSHIP 

I return now to the problem of defining private ownership. 
Ownership, as we have seen; expresses the abstract idea ·of an 
object being correlated· with the name of some individual, in 
relation to a rule which says that society will uphold that 
individu-al's decision as final when there is any- dispute about how 
the object should be used. The owner of an object is the person who 
has been flli·r in that privileged position. 

How is this very abstract idea related, in a particular system, to 
the detailed legal rules conferring particular rights, powers, 
liberties, on particular individuals? Until we have given some 
account of rhis, we will not be able to say how the idea of 
ownership performs the functions outlined in the preceding section. 
For example, does rhe idea· operate as s·ame sort of informal or 
shorthand _summary of the rules? If so, we should be able to 
indicate how it works by staring in a definition what the legal rights 
of owners are characterist.kally taken to be. Or perhaps the idea of 
ownership has the same relationship to the detailed legal rules of 
property as the moralistic idea of infidelity has to the detailed 
mauimonial law of adultery: it determines the spirit, rather than 
abbreviates rhe content, of rhe legal rules. Or maybe there is some 
other relationship.39 Thar is the question I will consider in this 
section. 

As we saw in section r, most jurists agree that-it ·is impossible to 
capture the relation between the idea of ownership and the detailed 
rules of a private property system in a precise legal definition of the 
analytical type. We cannot say that a person owns a resource if and 
only if he has certain specified rights, powers, liberties, and duties. 
How should we respond to this? 

One possibility is that we conclude the term is simply ambigu
ous- rather like 'right' before Hohfeld went to work on it
covering a variety of quite distinct legal phenomena from usage to 
usage. "~ 0 If we take this approach, we should probably abandon 
'ownership' altogether (as Hohfeld suggested we.should abandon 
'right'), replacing it in every context by a less ambiguous statement 

,, For an account of differenr views of the relarion berween the legal term 
ownership' and ordinary language, see Ackerman, Private Property and the 
';onstitution, pp. 1 o fl. 

-to See Hohfeld, Fundamental Legal Conceptions, pp. 36 ff. 
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of the legal relations to which we want. to ref~r. This suggestion. is 
'reinforced by the view (in fact still.controversial in the liter~ture)41 
~hat, in modern legal practice, it is seldom_necessary in, the course of 
pleading to set up_ a claim to the ownership of a dispute~ good. 
Litigation, in common law at least, revolves around the idea of a 
better title to possess, and in general around some of the particular 
~ights which we might take to be connected with ownership, ·rather 
than ownership itself. · 
j However, before ~eing panicked into abandoning the concept, 
iwe ought to consider other possible relations between the 'intuitive' 
,idea of ownership .and the _detailed property rules. 
I One possible_ approac4 is described (but not ultimately. accepted) 
by Honore: 'If ownership i~ provisionally defined as the greatest 
interest in a thhtg which a mature system of law recognizes, then it 
follows that, since all mature systems admit· the existence of 
11interests" in "things", all mature systems have, in ~ sense, a 
concept of ownership.'411 A similar suggestion is made by Austin: 

[T]hough the possible modes of -property are infinite, and though the 
indefinite power of user is always restricted more or less, there is in every 
system of law, some one mode of property in which the restrictions to the 
power of user are fewer [the power of indefinite user more extensh·e] than 

· in others .... ·And to this mode of property, the tdm dominion, property, 
or ownership is pre-eminently and emphatically applied.4 J · 

The trouble with these suggestions is that they lead us to identify 
'owners' in even the most collectivist systems. Even with regard to a 
harvester on a Soviet farm, there may be someone who has more 
rights in respect of it than. anyone else. Thus the link between 
ownership and private property is in danger of being severed. 

Moreover, this approach is perhaps too pessimistic about the 
prospects- for a more substantial definition. Altho~gh there are the 
variations that we noticed in sectiqn r, · · · 

There is indeed a substantial similarity in the position of one who •owns' an 
umbrella in England, France, Russia, China and any other modern country 
one may ca're to mention: Everywhere the 'owner' can, in the simple 

4• See Hargreaves. •Terminology and Title'; Holdsworth, 'Terminology and 
Title-A Reply'; Turner, 'Reflections on Ownership in English law'; Kiralfy, 
'Problem of Law of Property in Goods'; Hargreaves, 'Modern Real Property'. See 
also Dias,jurisprudetlce, pp. 396 ff. 

".J. Honore, 'Ownership'. p. 108. 
4 ' Austin, Lectllres on Jurisprudence, Vol. II, p. S:z..ot. 
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uncomplicate~ ~a.se" ~ •.• use it, stop others ~sing h, lend it,. sell it, or lene it 
by will. Nowhere may he use it to poke his neighbour in the ribs or knock 
over his vase. Ownership, donri,ium, propriiti, Eigentum and similar· 
words stand not merely for the g'reatest interest in particular systems but 
for a type of interest with common features transcending particular 
systems."" 

Honore has done valuable work, setting out a ·list of what· these 
common features are: he calls _them 'the standard incidents' of 'the 
full liberal concept of ownership' in ordinary •uncomplica-ted" 
cases."' I shall ·only list them here~ very briefly, for (with one 
exception) I have no wish to improve on the details of his accou-nt. 
In standard cases, Honore Slll!gests that an owner of an object X 
will have: (1} a right to the po~~cssion of X; (2.) a right to U!_;C' X;(_~} 
a right to manage X (that is, dcrermine the basis on \vhich X is used 

"by others if it is so used); (4)' a ·right to the income that can -be 
derived from permitting others to use X; (5) a right to the capital 
value-of X; {6) a right to security against the expropriation· of X; (7) 
a power to transmit X br sale. or gift, or bequest to another; (8). the 
lack of any term on the possession of any of these rights etc.; (9) .!._ 
duty to refrain from using X in a way that harms others; (I of a 
liability that certain judgements agamst him may be executed on X; 
and (11) some sort of expectation that; when rights .that other 

·. · people have in X ·come to the end -of their term or lapse "for any 
reason, those rights will, -as it were, return 'narurally' to him. My 
only quarrel is with Honore·s feature (9)--,--the prohibition on 
harmful use. As I have already indicated (in section 3 abo,·e), these 
prohibitions are better regarded as general background constraints 
on action than as specific rules of property (.let alone as specific 
incidents of private property). . ... ·. 

It would be a mistake to think that Honore intends thjs list- of 
standard incidents to be taken as necessary or jointly sufficient 
conditions of ownership. It is intended more as an elucidation of 
ce.itain ·rather common features of ownership along the lines of a 
Wittgensteinian •family resemblance' analysis:•' The idea of famil}· 
resemblance enables us to accommod-ate a certain amount of 
variation here and there, without abandoning our faith in some 

44 Honore, 'Ownership', p. 108. 
4-' Ibid. 112.-18. See also Snare, 'Concep[ of Propert)··, p. :z.os, and Becker, 

Proferty Rights, pp. 18 ££. , for other approaches a long these lines. 
4 For the idea of 'family resemblance', see Wittgenstein, Philosophit:al ln1•esti· 

gatiotrs, pp. 3 1 ff. 
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consra.n~y in the way rhe term is used. Thus, for example, the fact 
that, in panicular regimes, incident (7)- the power of trans
mission-is limited or incidenr (6)-the immunity against expro
priation-is nor guaranteed need nor deter us from describing 
persons in chat regime as 'owners• or ch~ regime irself as a system of 
pri\".Hc property. Ir need nor derer us from rhar any more than the 
fa~t rhat a parTicular member of the Churchill family ·lacks the 
Chur~hillian Roman nose derers us from attributing 'the Churchill . 
.face' ro. him. We do not have ro in~i~r on a srrictly analytical 
defini1ion in order ro und~rsrand these: 'oncepts: providing we can 
s~ wJur \'(lingensrein called rhe 'compli"·;1.ted network of similarities 
o~·~.r.lapping and criss-crossing ... sometimes overall similarities, 
sometimes similarities of detail', we can account for the usefulness 
of rhe concept in social life~ -t? 

Buc chere is an imponant aspecr of rhe variability that this 
approJch fails ro caprure. lr concerns rhe role of critical argument. 
Becau!.e rhe content of ownership varies from sociery to society, it 
becomc:s. possible for people co argue dtat rhe idea of ownership 
pre\'alenr in rheir sociery is be.rcer or worse than the idea prevalent 
elsewhere. Such suggestions, which on the surface seem purely 
conceprual arguments, can easily become vehicles for advancing 
pracdcal propQsals for changes in property rules. 

Suppose, for example, that, in society A, intestate goods are 
raken O\"er and redistributed by rhe stare, whereas in society B they 
are rfJnsmirted by rules of inheritance ro the owners' relatives and 
dependents. A citizen of society A who is in favour of the latter 
arrangement may argue: 'We don't really have a system of 
ownership in our society; a real system of ownership (like that in 

.. sociery B) is one which recognizes nor only the power of bequest 
bu.r Jlso rhe righr of inheritance.' To rhis suggestion, a defender of 
the ;u~Jngemenrs in sociery A (call him john Sru~rc Mill) may reply: 

Nothing'is'impJied in [private] property bur rhe right of each to his (or her} 
own faculties, ro what he can produce by thr::m, and to whatever he can get 
for thc:m in .1 fair market; rogc:rhc:r wirh his right to give this to any orher 
pc:r:;on it h~ choos~s. and the right of rhar other ro receive and enjoy it. It 
follows, rhtrc::fore, that although th!! right of bequest, or gift after death1 

forms pan of the idea of private propeny, the right of inheritance, as 
distinguished from bequest, does not ... a 

\':'hat sort of disagreement is this? Ar one level Mill and his 
4 ':' lbidi 3 1e. . . 

• ~ Mill, Prin~ip/es of Politk~l Economy, !:ik. n. Ch. 1, sect. J, p. ur. 
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opponent are simply disagreeing about what rules of property to 
have. We give individuals a certain package of rights over 
resources; should we give their relatives the same rights over those 
resources after the individuals have died? If the question i~ stated 
blandly like that, ir can be resolved in the way that all social 
questions about the detailed assignment of rights are resolved-by 
direct appeal to the goals of the community such as liberty, 
prosperity, stabiliry, or whatever. 

But what if Mill insists that, whatever the answer to that question 
may be, his point about the true meaning of ownership and private 
property still remains? 'That the property of persons who have 
made no disposition of it during their lifetime, should pass first to 
their children, and failing them, to their nearest relations, may be a 
proper arrangement or not, but it is no con~equence of any 
principle of private property.'49 Is. this anything more than an 
empty verbal quibble? 

A cynic may suggest that Mill's tactic is one of 'persuasive 
definition': he is attempting to give 'a new conceptual meaning to a 
familiar word without substantively changing its emotive meaning 
... with the conscious or unconscious purpose of changing, by this 
means, the direction of people's interests'.50 But that would 
presuppose that ·the term once had a settled descriptive meaning 
which is now being altered. This seems false in the case of 
'ownership,: the difficulties .. relating to its definition have always 
existed. 

A more fruitful approach draws on the use that political 
philosophers have made recently of W. B. Gallie,s idea of 
'essentially contested concepts': 'concepts whose proper use inevit
ably involves endless disputes about their proper uses on the part of 
their users'.sx There are many difficulties with Gallie's claims about 
essential contestability, not least the essentialism implied in his 
terminology and in his claim that what holds a conceptual contest 
together and gives it its point is a reference back to the achievement 
of some 'exemplar, made in common by all the contesting parties.sz. 

_., Ibid. 
so See Stevenson, 'Persuasive Definitions', p. 3 3 1. 

s• Gallie, •Essentially Contested Concepts'. For rhe initial reception of Gallic's 
idea, see esp. Connolly, Terms of Political Discourse, Ch. r; Lukes, Power, p. 9 et 
passim; and Gray, 'Conresrabil_ity of Social and Political Concepts'. 

sa. Sec e.g. MacDonald, •Js .. Power" Essentially Contested?'; Lukes, 'Reply to 
MacDonald'; Clarke, 'Eccentrically· Contested Concepts•i Connolly, Tenns of 
Political Discourse (:z.nd edn.), Ch. 6; Gray, 'Poliricil Power, Social Theory, and 
Essential Conrestability'1 pp. 9-1 ff. 
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I think it is possible to avoid buying into these controversies, if we 
are content simply to distinguis~ between a concept and various 
~onceptions of that concept. Dworkin, for example, in his work 
~istinguishes between the abstract concept of fairness and various 
Ptore concrete conceptions of it which attempt to characterize what 
,fairness is and involves at a practical level. Rawls, likewise, 
:distinguishes between the abstract concept of justice and various 
~ompeting conceptions of it, of which he takes his own construe· 
:tion to be one. S3 In the same way, we may want to characterize the 
relation between the idea of ownership and the detailed rules of 
1
particular systems of private property in terms_ of the relation 
·between concept and con~eption.H The concept of ownership is the 
very abstract idea described in sectiOn s: a correlation bet een 

t at the decision of 
the name m lVJ ual ob'ect about ld be done wit an 
o ject is ta en as sociaHy conclusive. The rules of real or postu ate 
legal systems assigning rights, liberties, powers, immunities, and 
liabilities to people in regard to particular resources amount to 
conceptions of that abstract concept. To the extent that two or 
more conceptions are opposed to one another (as they were in the 
John Stuart Mill argument about inheritance that we considered a 
moment ago) to that extent, the conceptions can be regarded as 
contestant uses of the concept in Gallie's sense. -

We can also see now why ownership appears practically 
dispensable from the point of view of the technical lawyer. Since he 
is concerned (most of the time) with the law as it is in the sociecy in 
which he and his clients live, and not with the law as it might be or 
as it is anywhere else, he never ·has occasion to raise his attention 
above the level of the particular conception of ownership consti
tuted by the property rules of the legal system he is ·dealing with. 
For his purposes, that conception can be described exhaustively in 
terms which make no reference to ownership, 'nor even to the fact 
that it is a conception of ownership. The detailed rights, powers, 
liberties, and so on which his partkular client has, or does not have, 

H For the distinction between concept and conception, see· Rawls, A Theory of 
Justice, ·pp. 5-1 I (competing conceptions of justice)j Dworkin, Takirrg Right 
Seriously, pp .. 103, 134-6 (compe~ing conceptions of fairness and cruelty), and 2.2.6 
(competing conceptions of equality); and Gray, 'On Libercy, Libera(ism and 
Essential Contest~tbility' (competing conc~ptions of liberty). 

s4 · I am grateful to Ronald Dworkin for .suggesting this approach to me. For 
somewhat similar aproaches to property, see Ackerman, Private Property and the 
Constitution, pp . .97-8, and Snare, 'Concept of Property', p. 101. 
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are all that he need :conce~n himself with. Others, however, who are 
concerned with questions about the justification of those rules may 
need. to raise their attention to a -somewhat· higher le,·el of 
abstraction. 

I think the concept-conception contrast also applies to the other 
property ideas we have been considering: common property and 
collective property. Each can be characterized in tenns of a·very 
abstract idea; and each may be realized in particular societies in 
various concrete forms. If we compare a particular conception of 
(say) collective property with a particular conception of priYate 
property-the Soviet Union and the United Kingdom, for example
we may be sceptical about whether there are any differences in 
principle between them. But if we see each property system as a 
concrete conception of a particular concept-as we must, in my 
opinion, if we are concerned with justification- then the import
ant theoretical differences will be apparent. 

7. OWNERSHIP AND MARKETS 

Is an argument for private property necessarily an ·argtiment for a 
free market economy? Does the· ownership of a resource necess·arily 
entail a power of alienation pver .it?SS 

In theory, the answer is 'No·~ An economic system might allocate 
resources to individuals ~n the basis that it is for each indh·idual to 
say how and on what terms the resource allocat~d to him is to be 
used, 'without anyone having rhe power to transfer·that right of 
decision to· ariyone else.~ 6 There might be a rule that- 'vhenever a 
question of transfer arises, it should be decided by rhe society as a 
whole, perhaps on the same sort of basis as the original allocation 
was determined. So we could say about exchange and alienation 
what we have already said (in section 6) about inheritance and 

. bequest. Particular rules about· the transmissiqn of deceased 
estates-and indeed the whole idea of an indi\·idual having a power 
over his deceased. estate-mar characte'rize particular conceptions 
of private Qwnership, but the association of all this ~·ith the concept 
of private ownership will be contingen.t and necessarilr. contro
versial. Similarly, while the inclusion of powers of alienation and 

n For an affirmative ansv;rr, sec lindsay, 'Principle of Frintr Propnty·, p. 9~· 
'' This possibiliry is discussed in relation to land in Cald~-ell. 'EUsim of 

OwnersiUpor Rights of Use?', p. 764. s~ also Salmond,Jurisprudmc~, F· 41 S n. 
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free exchange along wi£h exclusive use is perhaps ·characteristic of 
the modem Western· conceprion of ownership, there may be 
competing conceptions of ownership that do not have these 
characrerisrics. 

Bur alrhough we could take thar approach, ir would be wrong 
nor to recognize rhar the link between ownership and alienation is 
somewhat righrer than the connecrion which ownership has with 
inheritance and bequest. Irs righmess is indicated by what we have 
said already about the problem of allocation. The problem of 
allocarion arises because members of a sociery ·disagree on how 
scarce marerial· resources are ro be used. In· a private property 
S)'srem society musr decide ro whom to allocate particular 
resources. However this distributive i~sue is resolved, it Y{iH seldom 
be s.ari~faaory in the circumstances oi rhe modern world for ir to be 
resoJve-J rigidly once and for all. Cir~umsrances change: wha[ever 
pm.:-iFk wa.s ~ for ~r.erm.ining the initial d.isaibucion of 
rt:so...:.:c~, mar same princip1:: migbr Qj.::tate a differenr distrihurion 
ii li "ilo:~rt 2ppli=d ag.ain Iucr. For cX2-wpl~ if me ownen.h.ip of a 
gi•·~ r~.::c -a·erc ,.e::su-J i.niri.illy in the person who most 

~.:o·:..:! ~ or in r:h.e ~ ~'ho w~.:i o.-pJoir it mo-5t ef:6cimdy, 
~; ~~~ill be .oo gu.aranU:C dut .::.r :he! end of a year, say, that 
~:0 -.,.·ould SriU be a:hc- one who dc:s.:n·ed it most or who could 
m.ll:c rhc besr use of it. Or ii me in.iri.al distribution were based on 
e-quiliry, tha[ equality mighr subsequtndy be upset by the birth or 
arriYal of new individuals or by the une\·en consumption or 
depredation _of rhe disuibured resources.s7 Now' we could as a 
society .redistribute resources authoritatively from time to· time to 
preserve the application of the principle ro which we had initially 
commincd ourselves.58 Bur redistribution of that son has its costs, 
as mJ.ny of its critics have pointed our: i"r disappoints expectations, 
it undermines security and stability, and it leaves people without 
£he ·abilicy to undenake long-term planning of resource use except 
to die exrenr that they can prophesy changes i~ social circumstances 
and how the sociery will respond ro them. S9 If these costs are 
rhoughr too high, we may stick with rhe given distribution even 

f' See Dworkin, •Equaliry of Resources'~ pp. ;o8-rt, and ProudhonJ What is 
Profert)·!, p. 78. · · 

1 Cf. lhc: f.amous "Will Chamberlain" argumc-nr in Nozick. Anarchy. State. and 
Vtopi.J, pp. 16~-4. · · 

u n,~ d.usk argurn~n' [0 1his dfe~1 is foun.t in Bentham. 'Principles of the Civil 
Code'. There is a com·enie.nr ~.:c:rpc in Ma.:phl'rson (~d.}, Property: M12i11Strtam 
mJ Crili.·.JJ Positio11s. · · 
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though it now lacks the justification which was the reason for 
setting it up in the first place. But .. th.ere is a third possibility. Instead 
of redistributing resources.authoritatively from the centre, _we could 
leave individual owners free to redistribute the resou_rces they 
owned whenever it pleased them to do so. This would avoid the 
costs of insecurity, for a person would know a resou-rce of his 
would never be redistributed until he was ready to redistribute it. 
Of course, the operatjon of this system might make matters worse: 
since it could not be controlled from the centre, it might take the 
distribution even further away from the original pattern. But it need 
not have that effect. Particularly if the original distributive principle 
made reference to the will and preferences of the distriburees (as in 
Lockean principles of acquisition, or distributions on the basis of a 
principle of efficiency), allowing· owners to transfer resources 
among themselves as they pleased might well promote the 
application of the original principle in changing circumstances 
rather than further undermine it. 60 

8. SPLIT OWNERSHIP 

We have used the concept-conception distinction to analyse the 
·differences between ownership in different societies. But it cannot 
be used to characterize the differences between the rights of owners 
that arise out of the 'fragmentation' or 'splitting' of ownership 
within a given society. The rights of a landlord are different from 
those of a mortgagor and different again from those of an owner
occupier who has no debts secured on his property. We still tend to 
describe them all as owners; but we can hardly say that there are 
three different conceptions of ownership in play here. Another 
explanation is necessary. 

In this connection, two points seem to be important. First, it 
seems necessary to settle the meaning of ownership in the fullest 
sense before we consider the splitting up and recombination of 
property rights. If our conception of full ownership. varies from 
society to society, then the account we give of the splitting and 
recombination of property rights will vary accordingly. Thus, for 

'o A suggestion along these lines in relation to the principle of efficiency is 
developed in Calabresi and Melamed, 'Property Rules, Liability Rules and 
Inalienability". p. 1091.· · · 
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example, the rights of a ·landlord in England are different from· 
those of a landlord in Am~rica, not just because the law of landlord 
and tenant is different but ·also because of the underlying 
differences in the respective conceptions of full ownership in the 
different societies. (For example,· a landlord in -America has more
testamentary freedom than his counterpart in England.) 

Secondly, we should note that once we start talking about cases 
of split ownership, we are introducing a dynamic element into what 
has up till now been a rather static analysis~ The idea that an 
owner-occupier, a landlord~ and a mortgagor, can all be described 
as private owners despite the differences in the particular rights 
they have, is paradoxical only if we take what might be called a· 
'time-sJice' view of property systems, that is, only if we think we 
can tell \,Yho is and who is not an owner by concentrating on the 
rights, powers, and duties distributed around a society at a 
particular monient in time. But to approach matters with this 
expectation is already to beg the question against the concept of 
private ownership. The idea of ownership, I have maintained, is the 
idea of solving the problem of allocation by assigning each resource 
to an individual whose decision about how the resource is to be 
used is final. Thus in order to see whether a society has ·a system of 
ownership, and what its conception of ownership is, we must 
examine not just the way that r~sources are being· used at this 
minute but how it :was determined that that use, rather than some 
other possible pattern of use, came about. We have to· examine 
something of the history of the uses and rights to use _in the society. 
A static time-slice view, will not do justice to the essentially 
dynamic character of the private property systems.~ 1 

Thus, for example, when we describe a landlord as an owner, 
despite his having no right to live in 'his, house, we do so because 
we want to say something about the history......;....or about the likely 
future-of the property rights involved. Perhaps it is politically 
important to indicate that a giveri distribution of rights arose out of 
a private rather than a collective decision. Or we may want to draw 
attention to the fact that it was ·this person rather than any other 
whose d.ecision led to this distribution of rig~ts. We may also want 
to indicate, for reasons of plaiuiing and predictability, that certain 
rights will revert back to. a cert~in person, or to his ~uc;c_essors in 

6 i Fo~ a more genera~ critique of ~rime-slice' rtpproaches·:;~~i:~~~~~~e·~ ·;~ri~ 
distributive justice, see Nozick, Anarchy, State, a11d Utopia, pp. r s J-6o. ·. :: · ... 
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title, after some period of time."- Whatever the reason, it will ha\·e 
to do primarily with a dynamic rather than a static analysis of the 
society we are considering. It will. be because we want to convey 
information about what has happened in the past or what may be 
·expected to happen in the future. Once this is understood, the 
special position of landlord-owners, mortgagor-owners, and so on 
becomes dear. They do not fall directly under the conception of 
ownership in their society, but they stand in a dynamic relationship 
to that conception which is evident and important, and which may 
explain and justify the use of the word.'owner, to descJ:ibe them. 

9· CORPORATE O~NERSHlP 

I sh~ll be_ brief on the subject of corporate own~rship. A society in 
which the main means of production are held by large corporations 
and managed by executives -and boards responsible to a large and 
dispersed body of shareholders differs so markedly from a society 
dominate.d by individual private ownership that it is tempting to 
des·c.dbe corporate property as a distinct type of property regime.6

' 

However, I am inclined to v·iew.corporate p'roperty rather as a 
mutatio~ of private property than as a distinct form of property in 
its own right. We have seen that· one of the distiticrive features of 
private property systems is that owners often have the po\\·er to 

. split up and recombine the rights over resources originally aHocated 
to them. Sometimes ·this leads to mortgages, sometimes to 
complicated -leasehold arrangements, sometimes to tru~ts-and 

h Hence. the insistenc_e in ~odem ia"' of prop~rt)' -~~-i mort~a~or's equi()- of 
redemprio·n. This sort of point is reflected in those theories which attempt to define 
·ownership in terms of a "residuary' interest: e.g. Pollock, Jurisprudent~ _r:~nJ Legal 
.Essays, p • .98; Dias, Jr,rispmde"f(', pp .. ~.95--6; Noyes, lnsti~tion,_of rrCiperty, 
pp. 2.,8--9. For doubt.s about that :~rrroach. Stt Honott, 'Ch\Ttcrship .. rr- ll"':"-$. 

However, if there is no realistic ~,;rectation rhat the rights ,\·ill re,·ert l-ack to the 
original owner, we may find it difficult to. resist describing the pe~on who has 

.. acqtlired mose rights as the real owner of the goods. An interestin~ example 
concerns modern developments in the law of cOnsumer mdit and hire rurchase: 
mough in strict meory the purchaser is not the owner of me goods he is paying for, 

· the law has come increasingly to regard him as the "real' Ol'.-n_er of the goods and to 
give him certain security and protection on the basis of mat. The uncertainty in caSt$ 
like these reflects exactly the difrerent 'd)·namic' pr~urcs that I ha,·e ~n 
describing. (I am grateful to Patrick Ati)·ah for drawing these example!' to my 
attention.) · . 

'' This suggestion is mooted, fCir example, in Schumpcter, Capitalism, SociJJ/ism 
and Democr_tJcy, pp. 13.9-4 :z.. . · 



:;o:u...~ I wa.m ro ~~·,it le:ads ro ~vrporare property. IndividuaJ 
O~'Dt".ii haTe me power, aaing wim others, tO CODStirute a 
rorpvrar:.e pcrs.on and w rran:ifer their holdings ro ir. Once that has 
been done, mose holdings will be used, conrrolled,. and managed on 
a ba~i:i that is diHerenr from the· paradigm of private ownership, 
where an individual's determination is raken as socially decisive. A 
wedge is driven, for example, berween whar Honore calls me right 
to manage and the right ro rhe capital. (The split, however, is not 
to£al because of the the control that shareholders have over a board 
of directors, at least in theory, in the last resort.)6

4 

\V~ !ll.:l)" srill, howe\'er, wanr ro das~ rhe resulting arrangement as 
prh·.ue property, for two reasons. \X'e may do it, firsr, to draw 
artenrion ro rhe fact rhar rhe arrangement was brought about as a 
resuh of private initiatives and for rhe purposes of the particular 

• prirare individuals (and rheir successors in the arrangement) who 
were in\•olved. To emphasize this, we may even say that, in the last 
~nalysis, rhe shareholders are rhe 'real owners' of the company's 

· ~ssets. (Of course, they do not have aU rhe rights of ownership on~ 
say, Honore's list, but then neither does a landlord or a mort
gagorS's Secondly, we may want to draw attention to the fact that 
the corporation, as a legal endty, may act as a private owner, using 
and allocating the resources that 'it, owns as 'it• sees fit rather than 
on rhe basis of the common or the coJlecrive interest. If we take rhis 
line, we may be inclined to say that .rhe corporation is the 'real 
owner' of 'its' assets.66 

I have said that corporate "property can be a form of private 
property. But it can also be a form of collective property too. 
Sometimes corporations are constiruted not by private initiatives 
bur by the stare, and somerimes privare corporations are taken over 
by rh~ stare (or 'nationalized') and m~1de to serve public purposes 
rarher rhan 'their own' purposes or lh~.)se of their shareholders. In 
these cases, we should say that corporate property is a form of 
collective properry inasmuch as it is constituted collectively and 
resources are conrrolled, ultimately, by collective rather than 
prh•are purposes. The corporate form, then, has a protean 
amenability ro property systems of different sorts. (Marx regarded 

' 4 Th~ ben discussion remains Berlc and Means, Modern Corporation and 
Priv.zu Property. 

os For difficulties \\;th this approach, stc ibid .• Bk. II, and Bk. IV, Ch. 1. 

•• fl.lr .1 usdul discussion, see Chaudhuri. ·Toward a Democralic Theory of 
Properry and the Modem Corporation•. 
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this as evidence- for his view that the inevitability of the transfor
mation of capitalist into communist societies was a matter of the 
internal Jogic of the institutions involved.)~7 For this reason, then, I 
_do not regard it as a distinct type of property system. Confronted 
with a society in which resources are controlled and managed by 
corporations, there are further ·questions to ask, and one of the 
most crucial of these will be: is the property system of this 
corporate economy predominantly private or collective? An answer 
to that question may not always be easy (as we saw in section 6). 
But in answering it, we will have to look as always to the basis on 
which access to and control of material resources is organized and 
the extent to which that determines the constitution and the 
operation of the corporate entities. 

10. SUMMARY 

There are several difficulties with the concept of private property, 
and they can be made to seenrdaunting or overwhelming if they are 
simply lumped together in the way that many jurists present them. I 
have tried to show that if we deal with them one at a time and in a 
certain order,· using the full range of techniques of analysis, 
definition, and understanding that are available in modern philos
ophy, we can reach a reasonably dear understanding of what it is 
chat people are disagreeing about when in a dispute about the 
justifiability of private property. To sum up, the main moves I have 

· made have been the following. 

(I) I have insist~d that w~ should deal with the question of 
property rights in relation tQ material resources first, and come 
back to rhe issue of rights iri relation to intangible objects at the end 
of our analysis when .we are .in a position to see more clearly the 
complex structures of analogy that are ·involved. (The latter taskJ 
has not been attempted here.) , , i 

( 2.) I drew a distinction betwe~n the concept of property and chef 
concept of private property. The latter (like the rival ideas o£ 
collective and common prQperty) indica~es a particular sort of way 
in which a property system migh_t be organized~ ! 

I 

h See especi:llly Karl Mane, Capital, Vol. III, pp. 437 ff. TI1ere is a usefu,i 
discussion of this idea in Avineri, Social and Political Thought of Karl Marx, 
pp, 174-84. ! 
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(3) Next, I drew a distinctiqn between the concept of private 
property and particular conceptions of that concept. The latter may 
be defined as the particular bundles of rights, liberties, powers, 
duties, etc. associated with full ownership in particular legal 
systems. Though they differ from one another in their details (arid 
those differences may sometimes be far-reaching), .they have in 
common that they are conceptions of the same concept so that for 
the purposes.of lay understanding.and perhaps also for legitimation 
the component elenients in the bundle can be regarded as being held 
together by a single organizing idea-the idea that it is for a certain 
specified person (rather- than for anyone else or for society as a 
whole) to determine how a specified resource is to be used. This 
distinction, I suggested, provides our best way through the morass 
of difficulties generated by the diversity of rights associated with 
private ownership in different legal systems. · 

(4) Finally, I distinguished between a static conception of private 
ownership and a dynamic understanding of that conception. An 
approach which relates a conception of private ownership to a 
given distribution of rights in terms of its.history, or in terms of its 
likely future, is helpful for. understanding the pojnt of continuing to 
describe landlords, mortgagors, and others who have alienated 
some of their ownership rights a~ being nevertheless still the private 
. owners of the reso).lrces in question. . _ · 

Together, these four moves are helpful for sorting out the various 
difficulties involved in the legal definition of private.property. For 
the purposes of political philosophy, however, )he second is the 
most important. When philosophers argue about the justifiability of 
private property, they are not interested (at least in the first 
instance) in the detail of the property rules of any society in 
particular-the property rules of nineteenth-century England, for 
example, or twentieth-century Singapore-though what they say 
will have consequences for the evaluation of those detailed rules. 
Rather they are talking in the first instance about a certain type of 
institution: a type described by the abstract idea outlined in section 
5. We are asking whether there are good right-based reasons for 
preferring property systems of this type rather than property 
systems of any of the other types that I outlined. 
· Because the question is being posed in this abstract way, we must 

· not expect an answer to determine a complete blueprint for a 
property system. Only so· m~ch can be done at the philosophical 



z.. \V!Jat is Private Property? 61 

_level, and philosophers do their dis~ipline no service by insisting, 
for- example, that traditional arguments such as Locke's, for 
example, should be rejected beca·use they are not conclush·e on the 
details of property arrangements.68 A philosophical argument can 
determine only, as it were_, the general shape of a blueprint for the 
good society. Even if we find that there are good moral grounds for 
preferring private property to collective property, we still face the 
question of what conception of ptivate property to adopt. In other 
words, we still face the question of what" detailed rights, powers, 
liberties, immunities, and so on should be accorded to owners at the 
level of concrete legal rules. Occasionally, the philosophical 
argument may indicate a particular answer to···that question. For 
example, Hegel's very general argument for prh·ate property in the 
Philosophy of Right claims that it is crucial .that an owner should 
have a complete power of alienation over the goods ¢at h~ owns. 
But in other cases, the argument may not indicate any answer ei[her 
way. Does Locke's Labour Theory of proper:cy generate anr case 
for an unlimited power of testamentary bequest?'' Does Arismde's 
argument in _the Politics pro\'ide any basis for evaluating English 
common .law requirements about the procedures for the com·e)·
ance·of land? That the answer.in.both case5 is clearly negath·e does 
not mean that these arguments are not W9rth considering .. I hope 
that by isolating and i~entif}·~g tile abst~act concept 'of pri\·ate 
ownership, and by distinguishing it from its pat:rlcular co~ceptions, 
I have managed to show wh>·· · · · -

68 For the approach criticized here see e.g. Becker, P;operty Rights. p. u. n 
passim. · · · . . 
'' Lock~, Two Treatises, I, sect. 86 ff. For a d~cussion stt Waldron, 'locke's 

Account of Inheritance'. · ' 



Righr-Based _Arguments 

Prh-.u.: property, as we han! seen, is .1 possible soJutio.ri ro the 
problem oi allocation. To argue for pri\·are propeny is to indicate 
reasons for adopring a 5olurion of rhis rype rather than any of the 
omer~ {suci) as common property or collective property) that may 
be suggt5red. The arguments in whlch I am panicuJarly interested I 
mall c.ill ·nght-b.:ued 11rgument~'. In this chapter, I want ro provide 
a fra.rr.c:work which disringuishes righr-based arguments from other 
arguments 'such as urilirarian ones. ·: 

As me rerm implies, a righr-based argument is an argument 
~·hicll in·,:·oh·es an appeal to rights: ·one defends a social arrange
rnem hr s~o\\;ing how ir respects or promotes respect for the rights 
dlat. people ·have, such as their righr nor to be anacked or their right 
ro fr~_eJom. of speech. Unforrimarely~ we cannot simply define a 
righr~base~_ ~~gil,mem as an a"rgu~enr _rhar appeals [~rights. There 
lrl" t'Wll reJsons. · 

Firs£, ,~-e inusr leave room for rhe po'$sibiliry that an argument 
nay be righr-hased even rhou~ the rerm •a right' is not used in its 
formulal'ion. There is a common view that the concept of a right 
~\·as unknown ro rhe'ancienr philo.sophersJ and the evidence for this 
.-iew_ "is supposed ro be rhar -rhe Greeks had tlo word that is 
:ransL.ued oy· our term 'a right'. Now, even if this is uue about 
:;r.eek ·\·ocabulary, it does· not folfow that in Greek political 
)hilo~ophy there is no sentence, paragraph, or chapter that presents 
m argument suffidemJy· close in spirit to modern arguments 
lppeJling to rights to justify being regarded as a right-based 
lrgumeiu. Whether any Greek arguments are of this sort is a matter 
Jf interpretation; ir is a matter of our understanding of the 
•ubstance of what rhey wrote nor of the particular rerms in which 
:hey expressed themselves. 

Secondly, disputes about whether cerrain arguments are right
)ased or not must not be confused with disputes about what rights 
~eople acrually have. Those who appeal to rights in political 
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·argument do not agree about what rights it is appropriate to appeal 
to. Some believe people have a right to a certain minimum standard 
of living, and they argue for the welfare state on the basis. of an 
appeal to this sort of right. Others deny such rights exist and they 
say this sort. o{ talk debases _the ~urrency ofrights.x In their view, 
the only rights we have are rights to.the familiar 'negative' freedoms 
of classical liberal theory: the right to free· speech, free trade, and 
free association, ere. It is tempting, then, for the old-fashioned 
liberal to say. that his opponents' arguments are not really right
based, since the considerations they appeal tp cannot be regarded as 
having the force or importance that he thinks rights have. The 
trouble is that, if rhis approach is taken by every philosopher 
interested in rights, we will end up with as. many definitions of 
'right-based argument' as there are distinct theories of rights; in 
those circumstances, it would be diffi~ult to see what useful 
classificatory work the concept was doing in p_olitical philosophy. 

The better option, it seems to me, is to define 'right-based 
argument' in a way that is, as far as po~sible, neutral as between 
.comi)eting theories of the rights people have.1

. Such a definition 
W~)Uld have to distinguish right-based from other arguments .more 
in terms of their formal character than their content. It would offer 
an ac~ount of what it was to appeal to rights which would capture 
w~at competing theorists of rights have in common and what 
distinguishes them from other political theorists (such ·as utili
tarians).· Thus, for C!Xan1ple, this type of definition would enable us 
to say that a given argument was right-based even though we 
wanted- to deny the rights that it purported to rely on, or even 
though we denied the existence of rights altogether and doubted 
whether rhis form of argument had any force in political theory. 

l}le last point has some importance in the present context. I do 
not accept all the premisses of the arguments for property that I will 
be r~ferring 'to-Hegel's and Nozick's, for example-and certainly 
they would n.ot accept each other's. But I think that their arguments 
haye important structural features in common that distinguish 
rhem .from; say, rhe utilitarian arguments I sketched earlier. In 
p'roviding_ a neutral definition of 'right-based argument' I hope ro 
capture this co~mon character as clearly as I can. 

' ~ee e.g. Crarisron, •Human Rights: Real and Supposed'. For rhe contrary view, 
see rhe reply ro Cransron in Raphael, 'Human Rights: Old and New', and more 
recently, Golding, 'Primacy of Welfare Rights'. 

:~. Dworkin, Takiug Rights Seriously, pp. 9o-1. 
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1. ·owoaKIN~s CATEGORIES 

The terminology I am using was developed by· Ronald Dworkin. In 
Taking Rights Seriously, Dworkin proposed a 'tentative initial 
classification of political theories' into right-based, duty-based, and 
goal-based theories.3 · · 

The idea is that, in any but the most intuitionistic moral or 
political theory, it is possible to-distinguish between judgements or 
propositions that are more or less basic in the sense that less basic 
judgements are derivable from or justified by more basic ones 
(perhaps :wi~h the help of premisses concerning matte_rs of fact). If 
we analyse moral and political theories in this way, we expect 
eventually to reach a basis beyond which it is impossible to go: this 
will be a small set of moral judgements underpinning and justifying 
the whole theory, from which the rest of the theory can in some 
sense be derived. Utilitarians pride themselves on the fact" that their 
tndral theory is organized explicitly in this way, and part of 
Dworkin's enterprise is to see whether such a structure can be 
discerned in ~on-utilitarian theories as well. 

Nearer the surface of a theo'ry, as it were, and among its 
subordinate and .derivative principles, we would expect to find 
judgements of all sorts. For example, in· the derivative levels of 
utilitarian theory, there are judgements that people have certain 

·rights (for example, secure rights of p~operty), ·judgements indicat
ing the desirability of the pursuit of certain subordinate goals (such 
as an equal distributio-!1 of res·ources), and niles layin_g·down certain 
strict duties and obligations (such as the obligation to fulfil 
contracts one has made). We expect that this will be true of most 
moral and political theories. But Dworkin's enterprise is based on' a 
hunch that in their basis, in their fundamentals, most theories 'will 
give pride of place to just one of these concepts': it will take some 
overriding goal, or some set of fundamental rights, or some set of 
transcendent duties as fundamental~ and show other goals, rights, 
and duties as subordinate and derivative. 4 A theory, Dworkin says, 
may take some goal, like improving the general welfare as 
fundamental, in which case it is to be described as a goal-based 
theory; or it might take some right, like the natural right to liberty, 
as fundamental, in whic~ _case- it is right-based; or it might regard 

' Dworkin, Taking Rights Seriously, pp. 90'""6' and 169-76~ See MAckie, 'Can There Be A 
Right·&scd Moral Theory?', for an attempt to apply "'e classification to moral theories as welL 

4 Dworkin, Taking Rights Seriously, p. 171. - . 
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some du·ty~ like- the duty .to obey God's· will set out in the Ten 
Commandments, as fundamental,. in which case we will call it duty
based. He acknowledges, however, that some theories mar be 
pluralistic even in their foundations: 'theories' such as those that 
John Rawls describes as intuitionistic need not give pride of place to 
any one of the concepts right, goal, and duty.s He should also 
perhaps have acknowledged that .the classification mar not be 
exhaustive. There may be cc.·rtain types of theory-for example, 
Aristotle's theory of virtue-which defy classification in these 
terms, and others-such as .theories of moral desert-which are 
irresolvably ambiguous in this regard. Since my aim here is only to 
reach an understanding of what it is for an argument to be bnsed on 
rights;as opposed to some other moral idea, nothing I say should 
be taken to restrict the categories of moral argument that there 
might be. 

Dworkin gave no formal definition of what it was for a theory to 
be based on a particular moral concept. John Mackie, howe,·er, has 
indicated three senses in which a theory might be said to be ·x
based': (1) the theory takes 'X' as its only undefined term, and 
defines other moral terms in 'relation to 'X'; (2.) the theory forms a 
system in ·which some statements about Xs are taken as basic and 
the other statements in the theory are derived froril.them, (perhaps 

·with the help of non-moral, purely factual premisses); or (3) the 
theory is a system of the sort described· in (2) n·ot only formally but 
also in its purpose, so that the basic statements about Xs can be 
seen as capturing what gh·es point to the~. whole moral theory. 6 

Mackie favoured the third of these approaches, ·and I shall follow 
him in that~ But there is this reser-Vation: an X-based theon· need 
not actually be held by its proponents as an ~xiom~tically 
organized system; the disco\'ery that the theory is X-based.tna}· be 
the first step towards its axiomatization rather than the 'other way 
rou~. · - · 

-How does Dworkin distinguish rights from goals and duNes? 
Various gestures towards the definition of these categories are made 

·in Taking Rights Seriously. Rights and goals are said to be species 
of the genus 'political aim,: 

A political theory takes a certain state of affairs as a political aim if. for rh~t 

s Ibid. 171-2.. For the idea of"" 'intuitionist' theor')', see Rawls • .4. Tl:cory of 
Justice, pp .. 34-40. 

- ' Mackie, 'Can There Be a Ri~ht·Bascd_Moral Theory?', p. 358. 
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lheol)·, jr counts in favor of any poliricaJ d~dsion that the decision is likcl) 
ro ad,·ance, or to protect, that state of affairs, and counts against the 
decision that ir will retard or endanger ir. A political right is a~ 
indi,·iduarc:d political aim. An individual has a right ro some opportunit)' 
or resource or liberty if it counts in favor of a political decision that the: 
decision is likely to advance or prate~ the state of affairs in which he 
enjoys 'he right, even when no O[her political aim is served and some: 
pol_irical. aim is disservcd thereby, and counrs against that decision that i1 
";11 rer.ard or endanger mar srare of affairs, even when some other political 
·aim i~ rhereb)· sen•ed. A goal is a nonindi\"iduared political aim, [hat is, a 
stJre ot Jifairs wh~se specification does not in this way call for any 
p.irri.:ub.r opponuniry or resourcl! or libary for pankular individuals. 7 

Of "ourse, a goal such as economic efficiency may call for some 
parrkuLu disrribution of individual burdens and benefits given 
parricular. facts: 'Economic efficiency JS a goal will suggest that a 
parricular indysrcy be subsidized in some circumstances, but taxed 
pu~iri,·d)· in .others.' 8 Bur such an assignment of burden or benefit 
is nor irself pursued as a political aim-political action does not 
'track• it, as it were, or follow it wherever it may lead-and its 
achie\'ement .· does nor irself count in favour of any political 
~ecision. In cases like these, 'distributional principles are s~bordin
are to some conception of aggr~gate coHective good, so that 
offering less of some benefit to on~ man can be justi~ed simply by 
showing ~hat this will lead co a greater benefit overall.'' If, 
h_owe\'er, it is_rhe case that our goals are best promoted by pursuing 
and ~rac~ing a par~icular assignment of benefits and burdens as 
(though it W~(e) an aim in itS OWn right, then it may make sense tO 
talk abour the derivation of rights from goals. This, as Dworkin 
nares, is a familiar lWa-level utilitarian idea: 'that treating the right 
... as a complete justification ip. parricular cases, without refere1.1ce 
ro the more basic goal. will in fact ~tdvance the goal in the long 
nm'. 1 ~ \Vhen rights are derived from goals in this way (and vice 
,~ersa) we get the sort of rheorerical articulation we noticed earlier: 
a theory then counrs as cighr-based {or goal~based) if i~ the final 
analysis justification, direct or indirect, comes to an end with some 
statement of individuated (or non-indi\·iduated) political aims. 

Later, it will become clear that th~re are aspects of Dworkin's 

7 Dworkin, Taking Rights Seriously, p. 91. 
I Ibid. 
' Ibid. 

10 Ibid. r7o-r. 
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approach to rights that I do no~ accept. Broadly, however, the 
contrast between individuated and non~individuated political aims 
is the sort of thing I wa.nt to capture in my definition of the 
categories of 'right-based' and 'goal-based' arguments for private 
property. Two things, though, need further elaboration before 
anything like Dworkin•s definitions can be accepted.· We need to 
say more dearly what makes an aim an individuated aim: we need 
to give some gloss to the dative idea of securing an opportunity, 
resource, or libercy for an individual. And we need to be clearer 
about the sense in which the achievement of some state of affairs 
'cou11ts ill favour' of a political decision. Briefly, the difficulty here 
is that V.ie want utilitarian arguments to turn out as goal-based 
arguments: but, in a loose sense, it does count in .favour of a 
political decision, so far as a utilitarian is concerned, that it gives 
satisfaction to some individual, and counts against it that it gives 
some individual pain. That seems to· make utilitarian arguments 
right-based on the definition we are considering. So (to be brazen 
about it) I think we need to tighten up our characterization of 
'counting in favour; in' order to be able to exclude utilitarian 
arguments from the right·based category. (In 'Justice and Rights', 
Dworkin intersperses the term 'justify' with 'count in favour oP;n 
in my view, the former idea moves us more in the direction we 
want.) These difficulties are better handled, I think, by the Interest 
Theory of Rights, developed by Neil MacCormick and joseph Raz,· 
which I shall outline in sections 4 and s . 

. We have said nothing about Dworkin's account of the contrast 
between rights and duties: · this contrast highlights · the first 
difficulty, because as Dworkin acknowledges, rights and duties can 
both be described·as individuated political aims. He says that right~ 
based and duty·based theories place the individual, as opposed to 
society and its goals, at the centre of the stage, but that they cast 
him in different ·lights. To talk about an individual's rights, 
Dworkin says, is to concern oneself with. his independence of 
action, whereas to. talk about his duties is to concern oneself with j 
the confox:mity of ~is actions to so~e code of rules. u. By themselves I 
neither of these. descriptions. will do. The account of rights seems i 
too narrow to capture even the details of Dworkin's own theory let! 
alone the proliferation of righ~~~-~eories in the ~odern world. Itj 

II Ibid. 169-7'1. 
u. Ibid. 172.. 
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captUres perhaps the nature of tho~~ rights which protect individual 
liberties, but as Dworki.n himself points out ·in other contexts, such 
rights are neither exhaustive nor in their general character definitive 
of all the rights· there are. 1 3 · The account of duties in terms of 
conformity to~ code of rules begs the question of the basis of the 
code: it suggests that a duty-based theory is one which has at its 
basis a set of rules for which no further justification can be given. 
That is perhaps characteristic of certain intuitionisti.c theories of 
duty. But it is by no means evident that these are all the ~uty-based 
theories there are. The example of Kant's theory of the categorical 
imperative indicates that there may be theories whos~ fundamental 
spirit is captured by the idea 9£ duty but which do not consist 
merely in a set of intuited rules. Much more, then, needs to be said 
about this distin~t.ion. · 

j, RIGHTS, DUTIES AND UTILITY AS BASES OF MORAL CONCERN 

Before attemp~ing a definition of right-based argument, I want to 
offer one or two general comme'nts-again drawing· on Dworkin's 
work-about the sort of contrasts I have in mind. 

(i) The Distinction Between Rights and Duties 

Someone might propose an objection to any distinction between 
right~based and duty-based theories along the following lines. 
When we try to understand what a· right is, our tendency is to 
analyse it in terms of duties. Often, indeed, a statement like· 

(1) X has a right (against Y) to do A 

is regarded as logically equivalent to, indeed as a mere notational 
variation on, something like 

(2) Y has a duty (owed to X) not to do B 

where Y's not B-ing is in some sense a condition of X's being free or 
able to do A. Certainly the most useful analysis of rights-talk that 
we have (Hohfeld's analysis of privileges; claim-rights, powers, and 
immunities) analyses rights-statements of all sorts in te'rms of what 
he appears to regard as the more primitive notion of a duty. 1 4 

, , Dworkin, Taking Rig/115 Serio11sly, pp. 2 66 ff. and 3 6 6-8. 
'" Hohfeld, Fuudomental Legal Conceptions. 
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But if a stat~ment or set of statements of form·(I) lies at the basis 
of a theory,· generating all its derivative and surface propositions 
and giving the whole theory its point, it seems odd to-insist that the 
theory must be regarded· as right-based rather than duty-based, 
since its foundations cou'd as well be represented by statements of 
form (:z.). Tha·t is the objection.1 s How are we to answer it? 

The start of an answer is to say that we should have doubts 
_ anyway about the thesis that rights-statements and duty-statements 

are logically eq~ivalent. Often we want to talk about rights in 
a:dvance of specifying who is to have the 'corresponding' "duty. We 
may want to say, for example, that a child in Lebanon has a right to 
grow up in a peaceful community without haying much idea about 
who exactly has a responsibility (to hi~) in this regard or how far 
the duty extends. 16 Even if we are sure that a particular person has 
a duty to him, we may still hesitate to _regard that ·as equivalent to 
the right since this would foreclose the p'ossibilicy of discovering 
other people with other duties to him also iri this regard. And if Neil 
MacCor~ick is correct, this may be true not only of such \'ague 
·moral rights but also of some'of the strict legal rights conferred by 
legislation. MacCormick cites a case· where l'egislation assigns a 
right to a class of individuals in respect of some property, where not 
only is the' right assigned in advance of a determination of who is to 
have the 'corresponding' duty, but having the right (or rather being 
among the class of persons who have the right) is also held to be a 
·reason for subsequently being assigned the duty in question_. 7 In 
. fact Dworkin appears to accept a position alorig these lines: -

Your duty to respect my pri\"acy, for example, may be justified by-m)· right 
to privacy. I do not mean m~rel r that rights and du_ties rna y b_e corr~ Ia ted as 
opposite sides of the same coin. That may be so when, for example~ a right 
and the corresponding duty C}TC justified as Se~ing a JPOre fundamental 
goal. ... In many cases, however, corresponding rights and duties are not 
correlative, but one is deri\·ati\·e frorri the other and it makes. a difference 
whiCh is derivative from which. •S 

• •• 0 

Thus the possibility that rights and duties may stand .in gen~rational 
or justificatory relationships to each other, rather than relationships 

rs This objection ro Dworkin's distinction is put forward in MacCormick, Ltgal 
Right and Social Democracy, pp: 142.-3. . 

16 See e.g. McCioske)·, 'Rights', p. I 16, and 'Rights-Some Concerrual I!:Sues', 
p. 10,3. ' 

17 MacCormick, 'Rights in Legislation'. pp. 2.oO-j. 
11 Dworkin, Taking Rights Serior~sly, p. I 7 I. 
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of logical equh·alence, provides an opening for ·the distinction 
berwe.:n right· based and ducy-bas~d theories. 

To explore: the disrincrion funher let us rake a concrete example. 
According to Dworkin, 'there is a difference berween the idea mat 
rou have a duty nor to lie ro me because I have a right nor to be lied 
ro, and the idea that I have a right that you not lie to me because 
rou have a duty not to telllies'. 19 What sense can we make of this 
claim? In both cases, we are dealing wirh a requirement on an agent 
nor w relf.lies ro another pers~:m. Let us ~all rhe second person-the 
person who would be a victim of deception were a lie to be told
the p.Jtit•11t of rhe requirement. If Dwt)rkin is correcr, there are (at 
least) rwo possible w~ys of justifying rhis requirement-or rather, 
chere are (at least) tWO disrincr cypes of justification that might be 
Jffered: one focusing primary arrenrion on the patient and his 
rights~ generating rhe duty nor to lie our of that, and one focusing 
~rimai)· arrention on the agent and his duties, and generating the 
~arienr's right nor robe lied ro our of rhar. 

Here is an example of rhe first sorr of justification. People have an 
.nreresr in planning their lives, structuring them into what they take 
:o be meaningful wholes in accorda·n~e with their conception of 
k\'har makes life worth living. Each rime he faces a choice an 
ndividual has ·an interest in being able ro use h)s conceprion·of the 
~ood life as a basis for guiding that choice. But he can do so only if 
1e has: accurate information about rhe siruation he faces and the 
1arure of the options before him. Wirhour accurate information
:>r worse, working confidently with mistaken information-he may 
Jelieve that~ certain opcion facing him has a significance for his life 
Jlan that it does not have, or that some other option is unimportant 
,vhen in fact it" is very important for his purposes. Apart from his 
>wn senses, common sense, reason,·· and accumulated experience, 
he main source of such information is what other people pass on to 
1im. If other peopl.e pass on misraken information, to that extent 
:hey m1dermine the process of the forma don, implementation, and 
~eview ·of a life plan. Because we rake rhis interest in planning and 
~rrucruring one's life to .be an importanr one, we ar~ prepared to 
lold orhers'i:o· be under a ducy· to pass on accurate information if 
hey pass · on any·· information at all. Certainly to pass on 
nformarion that one knows is incorrect is to ace as though the 
,ariem's planning of his life were unimportant, when in fact it is 

• 5I Dworkin, T .Jking Rights Suiously, p. 171. 
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important. In this line of _argument, then, the duty not to lie is 
derived from the importance we are prepared to attach to the 
interest· in not being in the position of relying on inaccurate 
information when addressing choices. This is one possible account 
of the requirement not to_ deceive; based on a concern for the 
indiyi~uals ~~o stand to benefit from others' compliance with the 
requirement. . 

A duty-based account will be somewhat different. I guess the 
most familiar argument against lying and other forms of deception 
(e.g. false promising) which focuses primary moral concern on the 
agent (the porenrial liar) as opposed to the patient (the potential 
victim of deception) is rhe argument put forward by Kant in the 
Groundwork.10 According to Kant, the wrongness of lying is a 
matte_r of the inevitable heteronomy of the ~ill of the lying man. 
The argument goes-something like this. . 

An autonomous will is one whose content is determined by the 
mere possibility of irs, being a law unto itself, rather than by any 
inclination or desire; a heter_onomous .will is determined in its 
content by something other than 'the fitness of its maxims for its 
own making of universal law'. 11 It does not matter particularly 
whether the heteronomous will is de~ermined by the pursu.it of self
interest or (sympathetically) by the interest of some other. Kant 
insists that 'I ask myself only, "Can you also will that your maxim 
should become universal law?" Where you cannot it is to be 
rejected, and that not because of a prospective loss to you, or even 
to others .. . '.u Now a liar is a man who deceives others whenever 
this would gain a marginal advantage for himself. Th~ maxim of 
the will of such a man cannot be represented as the prescription by 
the will to itself of a universal law. 'I will lie or (to use Kant's 
example) I will break my promise .whenever I conceive it to be 
marginally in my interest to do so' cannot possibly be universalized. 
Irs universalization involves a contradiction, for it destroys the 
hypothesis of the existence of language or a practice of promising 
which it nevertheless presupposes. Such practices depend on 
general acceptance of the principle that non-deception and fidelity 
take prioriry over perceived personal advantage at least at the 
margin. (In the case of promising that is part of the whole point of 

;~.o Kant, The Moral Law (Paron•s transla[ion of the Groundwork), pp. 7o-I and 
89-90 (IV, 401.-3 and .. p.2. in the Prussian Academy edn.). 

;1,
1 Ibid. xo8 {IV, 441), · 

:u. Ibid."71 (IV, -40.3); my emphasis. 
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the pr~ctice.) Therefore d'l;e will of the liar must· be det.ermim;d not 
:by the ·mere form of Jaw but by som~thing' other than (and 
:incompatible with) reverence for the pure form" of law. Th'~refore. 
: the will of the li3:r is heteronomous. 

Why is that an argument against lying? What is wrong with 
:having a heteronomous will? Kant's concern is not a~o~t what will 
I happen tO the reSt of US if heteronOMOUS WillS are let loose in the 
world. His concern is rather.for the will itself, and, more broadly, 
for the integrity' a~nd s~lf-sufficiency of an agent endowed with 
reason. The concern seems partly teleological in chara·cter. We have 
a capacity ·for reason and we should exercise it to the full. Early in 
the Groundwork, Kant insists that every organ and faculty of a 
natural ·being has some end or· function. To find out what its 
function is we should find out what end its use would be 'most 
appropriate' or •best fitted' for. He then _argues (I will not go into 
the details) that our faculty for reason is not best suited for 
promoting happiness or for promoting any particular contingent 
end: .for that, instinct would be at least as serviceable. So, he 
concludes, reason's true function must be what it can do on its 
·own-apart from being at the service of the other inclinations-
namely to prescribe laws to the will as an end in itself. 2.3 As beings 
endowed with a rational faculty, we are, by our very nature, subject 
to a certain discipline: 'We stand under a discipline of reason, and 
in all our maxims we must not forget our subjection to it, or 

·withdraw anything from it.' Submission to such a discipline, he 
suggests, is the only way of life •suitable to .our position among 
rational beings as men' . 1 '~. 

Expounded in this way, the Kantian account can be taken as a 
paradigm of a duty-based argument. Of course, rights can be 
derived from the i<antian argument. From the Second Formulation 
of the Categorical Imperative, it is easy to derive.the right not to be 
treated as a mere means. But the rationale of even this famou~ right 
is duty-based. It is an insult to your own rationality to treat the 

-rationality of anyone (yourself.or others) as a mere means. Treating 
it as an end is part of the discipline of reason that I referred to. The 
right is derivative from the .~eeper rational _duty. At a more 

:z.;t Kanr, The Moral Latv, pp~ 61-4 (IV, 395-7}. In rhe Second Critique Kant 
modifies this position a little, asserting ·that reason may serve· our needs and our 
happiness as well as the end of its own self-sufficiency so long as the•latrer end is not 
lost sight of: see Kant, Critique of Practical Reason, trans.- Beck, p; 63 (V, 61). 

'4 Kant, Critique of Practical Reason, p. 8 5 (V 1 8 3). 
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particular level, the same will ~e true· of the right not to be deceived 
(and the right to have promises kept). . .. ' . . 

These tWo lines of argument" for· the requirement of non
deception appear to fit Dworkin's specifications: that there is a 
di(ference between the view that you have a dut}' not to lie to me 
because I ·have a right not to be lied to, and the idea that I have a 
right not to be lied to because rou have a duty not to lie to me; and 
that this difference can be explained in terms of focusing moral 
concern on a human individual in two different sorts of wa)·s. 

(ii) Th~ Distinction Bet~een Rights_and Uiilitari~n Considerations 

What distinguishes utilitari•m theories from theories of rights? 
Perhaps the difference lies in the greater individualism of the latter. 

According to many philosophers, the 'arch-sin' of u~ilitarianism 
is its denial of moral individualism: what. Rawls ~efers to as its 
failure to. 'take seriously the distinction between persons'.::.~ This 
criticism is based, of course. on the readiness of m.ilitarians to 
contemplate trading off the interests of one individual against those 
of others. The critic:ism is summed up by H. L.. A. Hart: utilitarians 

· treat 'the division betwee~ p~rso_ns as of no mo.re m~ral significance 
than the divisio.n be.tween time~ which separ~tes one indi\'idual"s 

. earlier pleasure from his later ple~sure, as if indivi9uals were rnere 
parts of a ~ingle persisting _emiry'. Ytilit~rianis~, he sa}·s, is not an 
individua~istic doctrine, since it is interested in individu.als only cas 
the points at which fragim~nts of what ~s i.mpC?~ant, i.e. the total 
aggregate of pleasure or happiness, are located'.z.6 Theories of 

. rights, by con~ast, are supposed .to be theories which re!.'pect the 
·distinction betWeen persons an·d which prohibit the sacrifice of 
individual interests for the grea-ter good. . . . 

1 believe this criticism is ill-founded and certainly unfair to the 
chara.cter of ·.many utilitarian theories: Ut11itarianism, it seems to 
me, is undeniably'an individualistic theory~:surel)~ it is impo!.'!'ible to 
und~rstand' the ~oncepts pleasure or satisfaction-Jet alone hJppi
ness' as it figu·r~s ·in Mill's Utilitarianism~.; -without reference to 
the notion of an individual. Satisfaction as a mere e\"ent, the 

. . 

1 s See Rawls, A Thtoryo(Justicr, rp. 2.1-3 and 175-91; Nozick, J'"ard·y. St.Jte, 
. 01}d Utopia, pp. Jo-4 and 48-5 I; '«"illi~ms, 4 ~ritique o.f Utili1arianism", rr- t-:-8 ff.: 
Hart, Essays in jurisprudence, pp. 1-; and 2.04. 

1
' Hart, Essays in jurisprudenu, p. lOO. · 

17 Mill, Utilitarianism, Cb. 2.. 
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oc ... -,uren~ oi whic:h the utilitarian for some odd reason wants to 
maximize, makes no sense at all; wh.u the utilitarian wants [0 

milximize is individuals' being sarisfied. (For insrance, in Mill's 
case, the leading hedonistic value is happiness, "conceived as a 
characrerisric of a whole life; how this can be understood as 
anything other than an individualistic value is beyond me~) Well
being, hilppiness, and the sarisfacdon of preferences are not social 
or colleccive properties. 1£ is nor rhe society which is· happy but the 
indi\·iduals who go to make it up. Nor on the other hand are well
being,- happiness, and satisfaction transcendent stares which exist 
independently of individuals or ·societies. (If somehow rhey were, it 
is difficult to see.wh}' a_nyone wourd think it imp9nant to maximize 
rhem.) The point is that urilirarianism has to be distinguished· from 
genuine I)' collecrivist rheorie·s which" rake certain states of affairs to 
be" valuable which have no intrinsic connection with the state or 
condirion of individuals; for example, a fascist 'theory may regard 
narionill glory as rile goarto be promoted and be quite indifferent 
(except instrume11rally~ a_bout ~ow indi\•idual~ fare in the course of 
its pursuir . 

. I have already noted rhar for a urilirarian, it counts in favour of a 
polirkill dt?cision that it gives pleasure to-or satisfies a prefe.rence 
or conrribures t~ the· happiness of-some individual, and counts 
againsr_ it that it gives him pain. Pleasure and pain do seem to be 
pursued as indh·iduared political aims by utilitarians. But notori
ously, " decisiot:t that gives one man pleasure may give others pain. 
Is there perhaps anything about the way utilitarians deal with 
conflicts of this-- sorr that distinguishes. them from theorists of 
rights! 

I think there is, bur rhe contra~c I want ro indicate has to be stated 
very carefully. It is not the case that theorists of rights must simply:. 
r~pudiare rhe sorr of interpersonal rrade-offs rhar utilitarians 
appear ro embrace. For rights may also conflict in concrete 
siruations. A's right w urgent medical care may conflict with Dr B's 
righr to organize his career as he pleases. Or A's right to urgent 
medical care may conflict in an emergency with C's and "D's rights 
ro urgent medical 5=are, where resources and services are. scarce. 
One \Va)' out of rh~se dilemmas is the approach favoured by Robert 
Nozick: adopt a theory of rights which excludes any rights chat 
cannot be stated in negarive _rerms (negative iri the sense that they 
are nothing but. rights rhar cerrain a(tions should not be per-
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formed), and then treat all. remaining rights as side-constraints on 
agency, so that conflicts of the sort we are imagining do not arise. 18 

But _this apprqach cannot be taken as definitive of right-based 
theories-nor as an. account of what distinguishes- them from 
utilitarianism-for rwo reasons. -

. First, many theori~s c;>.f right~ do recognize rights to positive 
assistance or to the use qf scarce goods, and we do not want to rule 
these out by definition~ Such rights can and do conflict in conditions 
of scarcity, and when they do there is 09 alternative to some sort of 
trade~off approach, to s~mething like _w~at Nozick disparagingly 
refers to as 'a urilitarianisx:n 9f rights'. 2.9_ A doctor in a medical 
·emergency may well decid~ that_ the only_ way to deal with the 
competing rights of the injured i~. to <;>perate some so~t of triage 
system, or to abandon one patient after a short while in order to 
give equal attention to someone else. If he does that, Y'e should not 
be forced to say that he has abandoned concern with rights and 
lapsed into utilitarianism. On the contrary, respect for the rights of 
all requires him to adopt some system which may have the result 
that not everyone receives all he h~s to offer in the way of urgent 
care. 

Secondly, even among theories of negative rights, the .Nozick 
approach is not the only nor even the most obvious one. We may 
decide, in a difficult. situation ('punishment of the innocent' or 'Jim 
and the Indians,30 cases ~re ·the ones that spring to m'ind), to violate 
some negative rights in order to prevent t~e violation of lots of 
similar rights by others. We may_ prefer doing that to the 
alternative, where. the rights we might violate are respected but 
where the greater number of rights-violations we could prevent are 
permitted; and we may prefer it on right-based grounds. Certainly, 
our concern for the rights -of individuals pulls us in both directions 
here; but if th~ n~1mbers are much greater on one side, the concern 
is engaged more on that side than on the other. Once again, then, 

:a.a Nozick, Anarchy, State, and Utopia, pp. 2.8-3 s i Nozick, however, reserves the 
possibility of an exceprion •in order to avoid catastrophic m~ral horror' (ibid. 30). 
For a slightly more extended discussion of this point, see Nozick, •on rhe Randian 
Argumcnr', p. 2.2.4. For orher expressions of the •side constraints' idea, see 
Anscombe, •Modern Moral Philosophy', p. 40; Denyer, 'Chess and Life'; and 
Gewinh, • Are There Any Absolute Rights?'. 

19 Noz~ck, Auarchy, State, and Utopia, p. 2.8. 
)o For the punishment of the innocent, see e.g. McCloskey, •A Note on Urilirarian 

Punishment', and Nozick, Anarchy, State, and Utopia, pp. 2.8-9; For 'Jim and the 
Indians•, see Williams, 'Critique of Util.itarianism', pp. 98-9. 
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we are h~ading in the direction of a 'utilitarianis_n:1 of rights', except 
~hat" the· approach we take need not be· aggregative. Even ·a concern 
for equal pro.tection of rights may require us 'to violate some of the 
rights of a few in order to extend any protection at all to the others. 
l Nozick's approach, by contrast, insists that in· this sort of case, 
bur duty is simply not ourselves to violate any rights.:._whatever 
others are doing and whatever other rights could be protected as a 
result of our violations. I think that Thomas Nagel is right to notice 
'that this is an approach which focuses its concern at ]east as much 
pn the agent (the person whom· the rights· are supposed to 
:constrain) as ·on the rightMbearers. The Nozickian concern is that 
~gency shou]d not be exercised· in certain W!=IYS with regard to 
individual rights; and not merely that certain things should not 
happen to individuals: 

• 0 • 

{R]ights of the kind that interest Nozick are not rights that certain things 
not happerr to you . : . Rather they are rights not to be deliberately treated 
or used in certain ways, and riot to be deliberately interfered with in certain 
activities. They give rise to claims not against the world at large, but only 
against someone who contemplates deliberately violating them. The 
relation between the possessor of the right and the actor, rather than just 
the intrinsic nature of the possessor and of his life, must enter into the 
analysis of the right and the explication of its basis.31 · 

For example, the Nozickian right not to be assaulted is, as Nagel 
puts it, 'not a right that everyone do what is required to ensure you 
are not assaulted'. It is a right that is correlated only with each 
person.'s duty that he should not assault you. In a footnote, Nozick 
wonders whether side constraints could be expressed in the 
notation of value, i.e. in a form which assigns value to certain states 
of affairs: any such representation would, he thinks, have to involve 
the assignment for each person of an infinite negative value to the 
state of affairs in which he attacks someone so that 'no amount of 
stopping others from violating rights can outweigh his violating 
someone's rights,) 1 The important thing is that the nature of the 
right, as Nagel puts it, 'cannq~ be explained .simply by the fact that 
it is bad to be assaulted'.H For that fa.ct ~oes not explain_why the 
prohibition on assault should function as a ·side constraint e\'en on 
activities oriented tqwards th~_.av~idance of many cases of people 

Jl Nagel, 'libertarianism Without Foundations', p. r98. 
J1

· Nozick» Anarchy, State, and Utopia, p. z§ n. 
H Nagel, 'Liberrarianism Wirhout Foundations', p. 198. 
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being assaulted. Nozick's approach is in fa'ct as much duty· based as 
right~based, for it is concerned primarilr with what is wrong with 
assaulting people· rather than. with what· is wrong- with being 
assaulted. 

My suggestion, then, is the paradoxical one that.Nozick's theory 
of righ_ts as side constraints is not straightforwardly a right-based 
theory. Rather it is dominated by a very strong component which is 
duty-based, in the terms we have discussed. (This suggestion is 
consistent with Nozick's invocation of Kantian foundations,. and of 
course the appearance of paradox has a lot to do with Nozick's 
well-known failure ever to fully articulate the foundations of 
his theory.-"" In Nagel's own elaboration of the .basis o( side
constraints, by contrast, the duty-based aspect.is quite e,·iden~.ps 
For these reasons, then, it would be quite.wrong to take Nozick's 
approach as the feature which distinguishes right-.ba~~d theories as 
such from utilitarianism. Theorists of rights can, do, and in my 
opinion must allow for the possibility of trade-offs between rights 
when they conflict-at least, when the conflict is between different 
individuals' rights of the same sort. To reiterate: such trade-offs 
ne~d·no~ e~ince a purely aggregative approach; the rights-theorist 
may believe in pursuing eql;lal respect for rights rather than'the 
maximization of such respect. Bu~ he cannot th_irik that each right 
is absolutely inviolable, because the respect that a gh·en right 
cpmmands will often dr~w him in the direction of infringing 
another. · · 

If a simplistic contrast between theories which permit trade-offs 
and theories which do not is inadequate, is there anything else 
about the utilitarian attitude to trade-offs that \vill serve our 
purposes? I think there is, and three p6~nts about utilitarianism wiU 
help indirectly to indicate what I mean. 

First, utilitarians seek to maximize the promotion of plea·sure or 
the satisfaction of preferences no matter what the pleasure is taken 

. in or no matter ~vhat the content of the preferences. Preferences and 
·satisfactions are intersubstitutable without regard to content: the 
only things that matter are quantitative features like duration, 

· intensity, and fec~ndity (to use Bentham's terms).·H; This is rhe basis 

' 4 Waldron (ed.). Theories of Rights, 'IntroduCtion', pp. 1 s-16 and n. 
H Nagel, 'Limits or Objecth·iry', PP· 13 I n. Nagrl's account has the ,.irtUe of 

setting out the way in which the controversies about acts and omissions and the 
Doctrine or Double Effect lock into this issue. 

l' Bentha~1 lntrod11dion to Principles of Morals and Ltgislation, pp. 38..:.4 1. 
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of tha urilirarian comminnenr [0 the commensurability of all values. 
The narure of an interest or the content of a preference gives it no 
special srarus in . rhe urilirarian calculus except what can be 
established for it on quanrirarive grounds. Now precisely .because 
inteusr.s are approached in rhis quanrir.uive manner-because they 
are ugarded for all practical purposes dS commensurable and inter
substitutable-there is a sense in which rhe possibilicy of uade-offs 
is built into rhe very fabric of the utilitarian conception of value . 

. ~laybe each of the poli.rical aims of urilirarianism (each satisfac
tion} i:; an individuated aim in Dworkin's sense; but each is also 
concei\"ed of in a way rhar makes ir inherently apr for substitution 

' tor or by anorher item in the utilitarian· calculus. Each aim is treated 
like a· commodicy: whar ~·farx might call its 'use-value' (the 
qualirari\'e features· of its usefulness to panicular human beings) is 
nolhing; irs 'exchange-value' (the rario in which it exchanges with 
other polirical aims rhar are rhoughr of in [he same way) is 
everything. So while it is rrue, in rhe utilitarian calculus, that 
producing any individual satisfaction counts in favour of a 
decision, srill the narure of what is rhus taken into account
namely, rhe exchange \'ahie of each interest-points us immedi
ately towards· rhe possibility of rrade-ofis, and therefore highlights 
the facr rhat it i~ never on its own to be regarded as a conclusive 
poi!ric,al jusri.~carion for anyrhirig. · · · 

$econdly, me principle of t.he quanritative "commensurability of 
inrer~srs 'is itself a point of contrast between utilitarianism and 
theories of righr.S. A utilitarian believes rhat rhe value of all interests 
can b~ derermhi~d on a single.me.tric. Ev.en a man's life is worth, in 

- the last re~orr, me ~~me as a finite quaririty of pleasure or a certain 
.a.J:tlounr of comforr and enjoyment spread around the community. 
There is, then, in urilirarian theory a ·real prospect, not only that 
imp.orr~nr interests such as the interest in survival will be traded off 
against orher interests of the same kind). but that such interests may 
be rraded off also against a greater ma.s.s of interests of subsrantially 
l~sser impor~ance. In my \'iew, it is the prospect of this sorr of trade
off-n<;lr .rhe prospect of rrade-offs as sut.:h-thar the rights-theorist 
is opposed to. A theory of rights accords speCial importance to 
indi\"idual inreresrs of certain types, and may express rhis import~ 
dnce in r~rms of the lexica! prio~iry of rhpse interests over human 
interests generally. · 
Thirdly, in utilitarian calcularions one never gets the sense which 
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one gets in theories of rights and duties that, when one interest is 
traded off against another, any apology or explanation or making
good is owed to the unlucky interest. In theories of rights which 
allow for the possibility of conflict, there is usually a. requi.rement 
that a prima facie right cannot be overridden in favour of others 
without some moral compunction . and witbo~t a . feeling that 
something extra is owed in the future if at all ppssible to the person 
whose right has had to be sacrificed. This requirement of making 
good may not be conclusive-and it is unlikely to be as strong as 
the original right irself-but it i~ there and it acts as a signal that the 

·right continues to be taken ·seriously as a ground of moral 
constraint even when the direct c.onstraims it purports to impose 
have had to be ·pushed to one side. In utilitarian theqries, by 
contrast, one gets rhe sense that preferences by themselves gen~rate 
no moral claim whatsoever until they have been fed into and 
processed by the utilitarian calculus. The utilitarian may regard 
each satisfaction as desirable and each pain as undesirable, but 
these values are nor themselves the ground of.any moral constr~int. 
Moral constraints arise only out of the aggregative interplay of 
~references. ~ 
.. ·So what I want to edge towards is a distinction between 
utilitarian and right-based theories which focuses on the fact that, 
though both are distinguished by their pursuit of individuated 
political aims, right-based theories take single individuated aims as 
the basis for generating genuine and full-blooded moral constraints 
whereas utilitarian theories do not. This is the essence of the so
called 'Interest Theory'· of rights, which I shall outline in the 
sections that follow. 

4· RIGHTS AND DUTIES: THE BENEFIT THEORY 

The theory of rights that 1 want ·rouse as the basis for my approach 
has been developed in recent work by Neil MacCormick and 
joseph Raz. It is not a theory of what rights people have, but a 
theory of what it is· to say or to argue that somebody has a right, 
and of what is distinctive (and controversial) about rights-talk. It 
can best be introduced by considering its relation ro the somewhat 
better known 'Benefit Theory' of rights . 

. The Benefit Th~ory concerns the rel~tion between rights and 
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;niles, in'particular rules which impose-duties (or obligations-I do 
~not think the asynonymy of these terms matters· in this context). (It 
~may be worth noting here that most theories recognize- a sense of 
~~e te~m 'righ.t' which ~s connected n~t with the _ex_istence of rules 
11mposmg dutJes but w1th the n·onAexlstence of such rules: some
:times· 'I have a right to do X' means little more than 'There is no 
!rule requiring me not to do X'. Following Hohfeld, these rights are 
isometimes referred to as privileges.37 But we will not be concerned 
~with them here. When privileges become important in political 
I philosophy it is usually not on their own account, but because they 
are surrounded by other rights which are connected with duties
namely, duties on other people not to interfere with a person's 
performance ·of an action which he has no duty not to perform.3 8 

Since we are interested in right-based arguments which are 
understood to constrain or require certain. political actions, we shall 
concern ourselves with those rights that are understood to be 
related-to duties that ·political agents are under.) 

At its simplest, the Benefit Theory holds that an individual can be 
said to have a right whenever he is the beneficiary of another's duty. 
If P stands to benefit from Q's duty to do (or to refrain from doing) 
X, then P has a right against Q-a right that may be characterized 
either as a right that Q should do X (or refrain from X-ing) or as a 
right. to the benefit that he stap.ds to gain in the matter.39 

Formulated in this way, however, the Benefit Theory is clearly too 
wide. On a utilitarian account, for example, all duties are conceived 
to promote a large n~mber of individual benefits: a utilitarian 
account of promissory rights will draw attention not jusr to the 
benefit that promisees stand to gain if the duties are carried out but 
also to the (indirect) benefits that will be secured thereb)' to the 
whole of society. Since we do not want to say that when I make a 
promise almost everyone has a right that I should carry it out, we 
need a more restricted version of the Benefit Theory. If I perform 
my duty to repay the_£roo I borrowed from you, all. sorts of people 
stand to benefit: you, certainly, but also your aunt when you take 
her out to dinner to cel~brate; so~eone bidding against_ me-

-, 7 Hohfeld, F1111dammt.1l Legal Conception~. For a discussio~, see Hart, 
'Bentham on Leg~.l Righ1s', pp. 175-6, and Waldron (ed.), Theories of Rights, 
'Introduction', p. 6. 

'
8 Hart, 'Bentham on Legal Rights', p. 176. 

l9 Lyons, 'Rights, Claimants and Beneficiaries', pp. 173-S· Lyons refers to this as 
the 'unqualified' Benefit Theory. 
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impoverished by: the rep~ymen~~i~ an"'auction ne~t .week; the 
grocer down the road who gains marginally and indirectly from the 
contribution of this transaction to the climate of qeditworthiness 
in the community; and so on. But these, we may say, are purely 
contingent benefits; they cannot be p,redi~ed in advance _simply on 
the basis of a knowledge of the duty and o.f what ~ould count as 
carrying it out. And that seems to be at least part of the reason why 
we would say that your aunt, the auction competitor, 'and the 
grocer do not have rights in the matter despite the benefit that is 
secured to them by the performance of my duty.40 . . . 

A qualified Benefit Theory. then, might hold that an individual 
·has a right when he is iute11ded to benefit from another's 
performance of a duty, or-if, as I suspect, talk of intentionality is 
bewildering here- when the securing of a benefit to him is part of 
the point of holding another to be under the duty in question. A 
benefit giving rise to a right must be so intimately related to the 
duty that it becomes in a sense a test of the duty's performance-so 
that it is possible to say. in ad,:ance that unless this benefit has been 
conferred, the duty has not properly been· carried. out. Conferring 
the benefit in question must lie at or near the immediate ground of 
the duty. 

An important feature of this account is that it becomes 
impossible to tell whether a rule imposing a duty a1so confers a 
right without considering something like t~e rationale or the 
ground of the rule or duty in question. The fact that_someone will 
benefit .from the rule's operation is not sufficient unless that benefit 
is in some sense the raison d'etre of the rule. An enquiry into which 
legal rules impose rights and which do not is partiy·an enquiry into 

'legislative purpose. {It need not of course depend on ascertaining 
the precise intentions of those who formula'ted the rule; indeed 
sometimes that may be positively misleading, as in the cases when a 
legislator's intention in putting forward a certain rule . a~out 
contracts was to benefit his,brother-ira-law's construction business. 
Looking to legislators' intentions is only one theory of legislath·e 
purpose. Another more plausible theory might be Dworkin's 
suggestion that we look at leg:1l rules in the light of the best political 
theory we can construct which rationalizes the rules, principles, and 
precedents ofthat SyStem 35 a whole.)·P -

• ~o Ibid. 176. This is the 'qualified' Benefit Theory. s~ also Lyons, 'Corrr:lati,·ity 
of Rights and Duties•. · · · · · . · 

41 Dworkin,.Taking Rights Serio11sly, Ch. 4, and La~e•'s Empirr, passim. 
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T~ ~ oi Jrgt;Jam·e purpose is . .:mphasized strongly in Neil 
~t..a.,_-G:,.w.id:'s accounr ·of rights. I.ri J '""Ticique of Harrs 'Choice 
Theorf ~which ~;e .sh.ill examine in secriun 6), 1\facConnkk serour 
m examine the disringOishing characrerisrics of those legal rules 
which confer righlS on individuals. His position is set out .first in 
general rerms: 'The essential feature of rules which confer rights is 
that the>' ~ave as a specific aim the prorecti9n or advancement of 
individual. interestS or goods.'·42· Larer he outlines three features 
.whi~h, he says, must be included in anr characterization of rules 
which ("on fer rights: 

First, rJ..,·y .:ouum 'goods' (or 'ad\'amages', or 'bc:nefit', or 'imerests', or 
.however we may express the poim). \\;1lurever x· may be, the idea of 

.. anrones ha\•ing a right tO X would be absurd unlesS it were presupposed 
that xis normally a good for human beings1 .u any rate for the people who 
qualiiy as having the 'right' .in quesrion .... Secoudly, they concenr the 

. te11joymmt of goods. by individuals separutdy1 not simply as members of a 
collecti\·iry enjoying a diffuse .common benc:Jic in which all participate in 
indi.sl:ingui~hable and unassignable: shares .... Thirdly, be11e{its are secured· 
to i~rdii•idu.Jis in that the Ia tv provides trorm.ltive protectio11 for individuals 
intluir~njo)'ment of them. H 

\\"Then a rule satisfies these conditions, .t\lacCormick argues, we can 
say ir confers rights on individuals, ,-..·her her che language of 'rights 
has been used by the legislator or not. 

In. arl earlier. article discussing children1s rights, MacCor.mick 
corlsidered ··the' rule that children· ought to be. cared for and 
nurtured. On any accounr·of the purpose or point of this rule, 
children \\'ill benefit' from its being obered. But on some accounts, 
l\-la~Cormick insists, that rule does nor 'onfer rights on children: 

. Fo~ e~Jm~l~: along ;.he linc!s of S\!v"ift's Mo,/,•st Proposul, one" could ~uggest 
·lis· .1 r~.ls·~~r. why cliildrc!n oughi ro. be carc:J IM [and] nurcmed ... that chat 
~·ould b~· the best "~ay of ·getTing them· ro gr\.>\v i~to plump and contented 
creatur"~~ rit ro enhance the national diet. Or again, one could argue that a 
heahh~· s6dety requires healthy and well-nurrured children who will grow 
up into c:omented and well-adjusted adults who will contribute to the GNP 
and.nm b~ a charge on rhe welfare facilities or the prison sen-ice:H 

• • • 0 

Bur these ·arguments do not present the benefit to the children as the 
point of the "rule; they present it rather ·~s 'a fir means to an ulterior 

4 ~ Ma~~.-cormkk, 'Rights in lt!l-islation\ p. 191. 

H Ibid. lO.f-S 
44 MacCormick, 'Children's Rights', p .. I 59· 
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end';U MacCormick's position then is quite close to Dworkin's 
comments a~out political aims. It seems sensible to say that we take 
children to have a right when we. actually aim at securing some 
benefit for them;· the fact that we do secure some benefit for them in 
t~e course of aiming for something else is riot sufficient (unless the 
best way to secure our ulterior purpose is to pursue the subordinate 
aim as though it were not subordinate to any further purpose, in 
which case we may talk about a derivative right). · 

The emphasis that MacCormick places on the purpose, the aim, 
or the concern of rules which confer rights has two very important 
consequences. 

·First, it permits some looseni~g of the very tight connection that 
the familiar Benefit Theory drew between rights and duties. Ori that 
theory, talk about rights was simply another way of talking about 
duties which conferred benefits: wherever there was a right, there 
was a beneficial duty; no ·duty-no right. But now that rights are 
associated not with duties per se but with the ground or point of 
duties; it may be possible to talk about a right" to s(>meching in 
advance of the actual specification· of a ducy. A rule confers a right 
on an individual-we·may say_:_if it indicates a ground on_which 
duties to benefit that individual may be imposed, eve"n if it does not 
itself impose ·any such duties;46 This ·possibility, as we .~aw in 
section 3, helps to take care of the objection that since rights and 
duties are stricdy correlativ·e, there can be no distinction in 
principle between a right-based and a duty-based- argument or 
theory. · · · 

Secondly, once we start talking about the point of rules· rather 
than the rules themselves, it becomes easier to see how we can 
extend this analysis from· the realm of legal rules and· begin talking 
about moral r~ghts. This point can best be.illus"trared in connection 
with Jeremy Benrham•s comments on rights. In those ·inoods when 
he was not disposed to dismiss talk of rights altogether, Bentham 
held that 'to a~sure to individuals the possession of a certain good, 
is to··confer a right upon them1

."
7 The only sort of assurance that 

Bentham was interested in here was the assurance provided. by a 
legal rule; we have alread:f'rderred to his denunciation of all talk of 
natural rights as 'nonsense upon stilts' ~48 He acknowleaged ·that we 

4s Ibid. 
46 Ibid. 16 I ff. 
1 7 Quoted in Lyons, 'Rights, Claimants and Beneficiaries', p. 175· 
-tl Bentham, 'Anarchical Fallacies•, p. S3· 
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might want to criticize "existing legal tule~ amt ~<? suggest new legal 
Jrights: · · · · · 
i . 
jln proportion to the want of happiness resulting from the want of rights, a 
i reason exists for wishing that .there were such things as rights. But reasons 
~for wishing there were such things as rights, are not rights;-a reason for 
f wishing that a certain right were established is not that right-want is not 
! supply-hunger is not bread ... , · · 
I - -
I But now since we want to say that· a rule estab]ishes a right not i simply by imposing a duty, but by laying down a certain ground for 
:the imposition of duties, this point of Bentham's becomes less 
; convincing. There is a sense in which, on MacCormick's analysis, a 
certain sort of (legal) reason or ground for imposing a duty counts 
as a (legal) right, so that a reason for imposing a right (in Bentham's 
sense of 'right') really is a right (in MacCormick's sense.) Likewise, 
without ser~_ously distorting MacCormick's meaning, one could say 

_ that a: certain sort of moral reason for holding someone to be under 
a duty counts as a moral right, and so- to paraphrase Bentham-

. that a ~ertain sort of reason for wishing there were a right {in 
Ben.tham's sense) just is a right (in the sense that.I want to pursue). 
· ·This approach has been taken further by Joseph Ra.~ in his recent 
book, The Morality of Freedom. Rights, Raz insists, should be 

. identified, 'by their role in practical reasoning': 

They indicate intermediate conclusions between statemeni:s of the right
holder's interests and another's duty. To say that a person has a right is to 
say that an interest of his is sufficient- ground for holding another to be 
subject to a duty, i.e. a duty to take some· action which wiU serve -that 
interest, or a duty the \"ery existence of which serves such an interest. One 
justifies a statement that a person has a right by pointing to an interest of 
his and to reasons whyit is to be taken seriously. One uses the statement 
that a right exists to derive .(often with the aid of other premises) 
conclusions about the duties of oth~r 'people t!)wards the right-holde·[.,.so -

- On Raz's account, the justificatory role of rights means that they 
cannot be regarded as strictly correlative to duties, and therefore 
that .statements about rights· are ·not -strictly eqoivalent to state
ments about duties. The last point is crucial if rights are to be.seen 
as justifications: one statement cannot jus_tify another if the two are 
equivalent.- Mor~over, rights are open-ended with r~gard to the 
duties that they may ground: 

~~~ Denth~tm, 'Anarchic~! Fallacies•, p. 53· See also Benth~tm. 'Suppl)· Without 
Burthern •, p. 7 5 n. so Raz. 'Leg::\ I Rights'. p. s. 
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f11e existence· <?f a ·right often _leads to holdin~ another to ha\·e a duty 
because of the existence of particular f~ct~ peculiaNo the parries or general 
to. the society in which they live. A change of circumstances may_ lead to the 
c_reation of new· 0 

duties based on the oJd right. The right to poli_tica) 
participation is riot new, but only in modern stateS with their enormously 
complex bureaucracies does this right justify, as I think it does, a duty on 
the government to make public its plans and proposals before a decision is 
made ..• This dynamic aspect of rights, their ability to create new 'duties, is 
fundamental to any understanding of their nature and function in po1iticaJ 
thought. 51 

Of course, the 'dynamic aspect' could equally be captured b)· 
making the. right correlative to· a rather abstract duty and sllying 
that changing circumstances etc. might lead to the derivation of 
different concrete duties from that . .s'" But I think Raz'-s model leads 
to a clearer sense of the way in 'vhich statements of duty are 
justified. In the present context, it seems dearer to say that a· right 
to private property might justify, in .different· circumstances, all 
sorts of duties and institutional-requirements to secure the property 
of individuals against various forms of derogation, rather than that 
it. is. simply correlative to a ,·ery ,abstract and .ill~defined. duty to 
respect private property which is then broken.do~vn into particular 
concrete requirements in parti_c~lar circumsta~ces. Bu~ we could 
jump either way on this. The importance ·CJf _Raz's anal)·sis, on 
either account,. is .to emphasize the dynamic grou11ding relation 
(whether ~ediated by an abstract duty or nqt) that _exists bet\veen 
talk of a.n individual's right and talk of the particula,r requirements 
that are brought to bear on other individuals. 

Raz's phrase 1a reason for holding m10ther to be under a dr~ty' is 
an interesting one. Raz says that it is used 'adYisedly to·presen-e the 
ambigu~ty between saying that rights are a reason for j11dging a 
person t~ have a duty, and saying that ~~y are rea$o_n_s for 
imposing .duties upon him' (my emphasis).S" Partl>· this i~ a matter 
o( how we approach the vexed question of the _existence of duties. 
In die leg~l sphere, duties are something we create: we impose th~m 
on people and they do not exist prior to their imposition. In morals, 
the matter is more controversial. Some phil~s.ophers lnight sa)·, 
following Mackie, that our morality is something we in,·ent rather 

'' Raz, 'Nature of Rights', pp. 19~--ioo; die san;u~ point is made b)· MacCor· 
mi~~~~Chil~cn:~ ~igh!S'• pp. 162.-3. . . ·. : . . . . 
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than something we discover;H in this case, it seems sensible to say 
thar a right is a reason for inventing. or imposing a duty rather. than· 
a reason for judging rhar one exisrs. Bur if we take a realist 
approach ro· ethics, the latter terminology ~ight he more. h>n~· 
geriial. H It is a ,~irrue of RU's aCc.ounr rhat it leaves this op&·~?F: -:~ 
. To uy diar mere is til reason for hold.IDg someone rQ be uodfi·a, 

'.fur:.· is nix ro deiJy that mere nuy' be conBiccing reasons foC .. oot: 
hv.;.l::-._g ~- .-hi.:h ll-~ Jn3:f w~ ru say pca·ail in j)aromiar 
ci: .. - ---;..r :;t; ·e; u-~ iili:& b; Ciitf&ll ;::,.:,: [0 mr.e this [00 wea.ldy leg . 

. •. .! :.:..:.. ~~ro d:-..c 3;if .. Tfi-.-" ~.ils...'"lli.!~..:: in the pre\iolti so:rion) of 
~-=-=~·tiiimg ri@:lrs irvm unlir..ui.;,:: ~~-u:ivn.S.. R.U,s mosr 

·hr ... £..! i~:rmnlario.c i;: · -:-x h.li .a righr:.:. ~5· rrue ii and only if.· .. odlcr 
thir..g.s being equal, an aspea of x's \'>ell-being is a sufficient reason 

.for holding some omer pe!$0D{s) robe under a dury._tS 6 The. reason 
musr be weighry enough ro be nunn.1J/y sufficient as a polir:ical 
justiJi~rion. As Raz poinrs our, "where •.. conflicting consider
arion~ alrogemec outweigh me inrtrcsrs of the would-be right
holder, and no one could justifiably be .held to be obligated on 
account ofmose intereStS, men there is flO right'. 57 If, however, the 
right is outweighed by contlkring "~onsiderations only in certain 
cases, we ·may be willing to say eirher that the righr exists (in 
something like a 'prima·facie' sense) bur that ir generates no dury in 
those particular t-ases, or rhat it generares duties but only prima
facie Juries. ] f a. right is characreristkally ourweighed in cases of a 
parrictili.lr cype1 • thar may be, as R:.1z suggests,· a reason for 
reth~nking· auf specification of the right, or for denying thar a 
certain concrete· right (say the right ro malign anyone you please) 
can be derived. from an absrract righr (like the right to free 
speed\). s s · 

Finall)·,· we should nore that, on Raz's accoimr, duties are 
understood as -a particular species of moral requirement: they are 
peremptory requirements in rhe sense that they express not merely 
reasens for · acting hut exclusionary reasons-reasons whose · 
function it is· to exclude action on the basis of the balance of 

s. .Mackie, Ethi~, Ch. 1. · 

u fo~~.a useful acwwu of ~e options. here, see Dworkin, Taking Rights 
Seriously, pp. I s9'""-68. . 

so Raz, 'Nature of Rights', p. 195. 
S7 Ibid. l.I I.· •. . . 

s• Ibid. I usc 'abstract' and 'concrete' here rather than Raz's terms ro avoid 
confusion v.ith my use of '2eneral ridu'larer inCh. 4. 
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;feasons.59 I sha~l nor ma~e much of this feature of Raz's analysis in 
Lf!te present work. It seems pla~~ibl~.as an account of the ordinary 
~use of the language of rights: we say that many of the things I have 
r~ moral reason to do for others' benefit (like letting them read my 
::magazines when I have finished with them) they do not have a right 
}hat I should do. But I suspect it is less imp_ortant as a feature of 
:·~ght~based arguments in politics, so I shall largely overlook it in 
·what follows. 

S· THEJNTERESTTHEORY 

Following Raz's approach, I sh~H say that an argument for private 
property is right~based just in case it takes some individual's 
interest (or the interests of some or all individuals severally) as a 
sufficient justification for holding others (usually governments) to 
be under a duty to create, secure, .maintain, or respect an institution 
of private property. · · 

There are two important features of this definition which I want 
to discuss before I go on to compare it in section 6 with a couple of 
rival accounts-the G~oice Theory of rights {once espoused by 
Hart) and rhe theory of 'Rights as Trumps' espoused by Dworkin. 

The first poi_nt concerns the role of the con~ept of interests in this 
definition. The concept of interests is vexed and controversial in the 
literature of po.litical philosophy. On some accounts, interests are 
tied analytically to preferences, so that either an individual cannot 
be -said to have an interest in something which he prefers to have 
nothing to cf.o with, or (less rigidly) _to say that an individual has an 
interest in some good or liberty or opportunity is to say that, at 
least, under conditions of adequate. information and authentic 
consciousness he would prefer to have. that good or liberty or 
opportunity. Other theorists offer a more objective account: an 
individual. may have_ interests even though, under any plausible 
counterfactual conditions, . he might prefer not to have these 
promoted. On the objective account,.since a person's interests are 
determined essentially by his nature (what is good for entities of 
that sort, or what is in accordance with their end or telos) while his 
desires or preferences are not, there may be an irremovable 

u See Raz, 'Right-Based Moralities', p. 184, and 'Promises and Obligations', 
pp. 2.2.1-6. 



dissonance between ·a person'sinterests and his desires.60. In my 
view, little is gained by pretending that there is a single right answer 
to the question 'What is the correct relation between the concept of 
interest and the. concept of desire?' .. Different answers will be 
appropriate for different tasks that the concept o( interests is used 
to fulfil in political theory, and for different philosophical argu~ 
ments in which it has a part to play. Individual interest (like harm, 
freedom, power, and, as we have seen, ownership) is a concept of 
which many different and perhaps competing conceptions are 
possible. . . 

. The point of my definition is to suggest a connection between 
. rights,_ righ,t-based arguments an_d· the concept of interests, leaving 
open the question of the particular conception of interests that 
miSht be involved in the articulation of a particular theory of rights. 
At any rate, we should .note that the Inte~est Theory of fights does 
not, invol~~. the claim that every individual interest provides the 
grou-nd for a right (so that individuals could be con·ceive4 to have 
. a.n abstract ri~h~ to ~ave' ~11 t~eir int~rests promoted)~ It maintains 
·O.IJ.]y that to say that an individu~l has a right is to· call attention to 
the impor~ance of some interest of his as a basis for holding others 
to.be. under a ducy (to prom·ote that interest)." Whidi interests are 
~ingled out in this 'way and w~y will ~e a matter of substantial 
~rgt.imerit_for ·each theory of rights. So even if we were to set up 
-what I have· called a·n objective conception of interests in general, 
we would leave open the po·ssibility that the only interests that are 
taken to matter /or the purposes of a particular theory of rights (the 
orily interests that grou.nd duties in the· way I have specified) are 
_interests which in fad accord with the desires of the person who has 
therri. I think it would be unwise to rule out this possibility a priori 
as· a matter of conceptu:al·analysis either of the concept of interests 
·or of ~he concept of rights. ·(We will discuss this further when I look 
at the Choice Theory of Rights in the foilowing section.) 
· ·• .llle concept of interests that is in play in· my definition, then, is 

··simply the concept, as· Raz puts it, of an aspect of ·an individuaPs 
··wetl-being:61 ' To ·cite ·a person's. interest as ·part ·of a· political 
justifit~tion is· to focus .. one's concern speCifically on him, on how 

t;o There are excellent discusssions of the issues involved here in Bam", Political 
Argumellt, Ch. x; Lukes, Power, Chs. 6 and 8; Connolly, Tem1s of Political 
D;scourse; Reeve and Ware, 'Interests in Political Theory'; and Swanton, 'Conetpt 
of Interests•. 

'• Raz, 'Nature of Rights', p. I 9 5. 
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things go fo.r him .. _That focus, as I say, ~ay be determined b)· his 
preferences, his feelings, or by some ino£e objective criterion of his 
health or good or welfare; the- concept of an-interest that I Wi\ttt to 
use leaves that open. It is no criticism of the idea of a right-based 
argument that .it is defined in terms of a concept of which 
competing conceptions are rossible and so, to this extent, that it is 
not, as it were, pinned down. For m1e thing, it is important to see 
how not only p~ecise conceptions but also conceptual controversies 
fit together and lock into ·one another. For another, it is impQrtant 
to have a wide rather than restrictive idea of what counts as a right
based argument, for, as I have·already suggested, we do n·ot want to 
link that idea analytically with any panicular theory about ,,·hat 
rights people have. Of course, a definition will be vacuo.us if it uses 
concepts so indeterminate that it rules nothing out. But as· we have 
already seen, certain arguments do riot count as right-based despite 
the breadth and· openness of the concept- of interests used in the 
definition of that. idea. Utilitarian arguments do not count as right
based because they do not usually regard individual interests taken 
one by one as political justifications for anything; the task of 
justification is only unde.naken .. when the aggregate effect of a 
requirement on interests generally has been assessed. And duty
based ·aigury1ents do not count as right-based because they do not 
take the interest of any person in a situation as a justificati.on for 
imposing requirements OD Others; OD me COntrary~ ·3 du~~-~~sed 
~ent takes ~e imponance of some a.~ ·Of an indhiduars 
[]]()raJ agency as a justificario:l for imposing~ reqnireme:nt ()-::! ~ 

A related issue is r:his. Can an indiridual be s-aid by a throri~ to 

:tave a right to some good or opportUility or liberty whidi.. !.n r.he 
:ircu.mstances, the theorist would hal"e to agree it ~ not i~ his 
nterest to have? At first glance, it looks as though the answe~; must 
~ 'No', on the Interest Theory (as well as the Benefit .J'beor)·) of 
ights. But this, as Raz and ~IacCorniick ha\·e conceded, would be 
:ounter-intuitive. 'A person· may have property which is more 
rouble than it is worth'-as MacCormick puts it, •some heredi
~·tes 'may be diJmnosae'- 1lt may be in a p·erson's interest to be 
mprisoned, even while he has a right' to freedcim.'61 And some 
heorists have suggested that criminals ha,;e a right to be p~nished 
lt the same time as they want to. say that punishment is, by 
lefinition, something which 'it is aga'inst one·s in'terests to suffer. 

h. _Ibid. z.oB; MacCormick, 'Rights in Legislation', p. 104. 
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(A.:nul.lf, dais las[ example can be.de~lr \\;th easily. Usually when it 
is s,ai.:l mar X has a right tO be punished,_ wha( ~ ~eant ~that he 
h~ a righr w he pwllihed ramer rhan sent ro a hospital for 
·treannenr; me background of-this claim is usually some belief that 
it wouJJ be less against his interests tu be punished than subjected 
ro 'rherapy', and merefore relatively speaking in his interests to be 
punished.) In ocher cases, however, the explanation may have more 
to.do wi(h the relation between general rhe·ories of human interests 
and a·~,ounts of the particular interests that particular people have 
in. p-ahkular circumsrances. Although right-based arguments focus 
on the inrere-Srs of individuals considered one by one, these need not 
be iriten!sts ·which are peculiar ro pardcul·ar ·individuals; they may 
be ini:erest5 which each individual is rhought to .have in common 
\vith ~very ~~er. (This \vHl always be so in rhe case of the so-called 
hul)lan. righrs.) Ofren, theories of rights will focus· on interests 
whkh, on the whoie, all individuals have, and they will glve a 
ge_r:teral ·e~·planariot:t of ~v~y ·this inrerest ·is so important for each 
indi~:iduaJ who h~s it as tojusrify holding othe.rs robe uride·r a duty 
to· Sf·n·e it~ B"ur, in the narure of_ things, the universalism of this 
approach cannot be waterdghr·. The generalities in question are not 
rigiaty (lomologj~l in the. s~nse rhai: a single· counter-e.xample is 
su"!fident tor~fure ·t~_em. l;{.~_th~r they will b.~ su.fficienrly established 
if. it can b~:shown rhat ,t/e should p·resume that every individual has 
this interest ~~d rhat i.£ h~s. the ir~i~porcance in his case rhar we 
belie\"e it has in most ~cases in the. ab~ence of peculiar c()nsiderations 
.reburring .rbls~ presumpri9n. To ·say, then, that an ind1vidual has a 
cigh~ i:o s~methi~g which '{tis ·not in his in.te~esrs ro have, is simply 
ro fuxt'1-pose the presump~ion ~ith irs. rebuttal in a particular case. 
Agaip, d·~pending on .the shape of .rhe particular theory· of rights, 
~er~ J~la)'. be ~6~4 ·_(righ~-~ase~) 1e~sons for ~ontinuing to ace as· 
th_q)lgh rhe" presump~ion were~ true even when we feel confident 
[~at, in .a p·aiticular case~ it has. b~en rebutted. (Notke ~hat this . 
move i_n rhe dir~ction of ·general icy does nor. in_" any way· ·blur rhe 
disrincri'On b~cween right-based. anJ uti~itarian. arguments. To 
consider indi\'idual inrer"esrs ar a g~nei:al rarher than a· particular 
le\o·el is not the same lhing as considering 'the general interese in the. 
sense that utilitarians give to that phrase.) 
Th~ se~ond poi~t about my definirion of right-based arguments 

concerns the emphasis on the inreresrs of individ~_als ta~en one by 
one. As we saw~ MacCormick insisred that rights· 'concern the 
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enjoyment of goods by individuals separately, not simply as 
me~bers of a collectivity enjoying a diffuse common benefit in 
which all participate in indistinguishable and unassignable shares'.63 

Consider, for example, the good of fraternity in a human society. 
Many theorists believe that the government has a duty to foster this 
good. (Indeed, some non-liberal theorists believe .that this duty lies 
at or near the foundations of political ~orality.)6• Now it is 
certainly the case that all or most individuals have an interest in 
fraternity in their society, in rhe sense that they will be individually 
worse off-their lives impoverished or whatever-if their society is 
not fraternal. A righ~-based argument for. rhe duty to foster 
fraternity, then, would regard these individual interests (severally) 
as crucial in justifying the imposition of ·this duty. But ~hqse who 
take fraternity ro be an important political value are unlikely to 
agree that either its value or its importance can be explained on the 
basis of what it is worth to single individuals: wh~t individuals like 
X or Y or Z get out of fraternity is riot .sufficient to explain why 
fraternity between or among X, Y, and Z is valuable. Rather they 
will say that an account o£ the value of fraternity should reter in the 
first insrance to its being good for human communities, and only 
derivatively to its being good for individual~ cqnsidered ap~rt from 
their communities. It is arguable that individual persons are not the 
·only human entities there are, and that, in this case, humanistic 
concern is more likely co be focused on a community considered as 
an entity in its own right than on the particular individuals who go 
to make it up. 

The case of fraternity illustrates the point that there may_ be some 
values (or concerns _.or commitments) which, because of their 
communal character, cannot be captured in the language of rights . 

. This is what we should ~xpect. Though we do not want our account 
of what it is to say that someone has a right ro commit ~s to any 
particular theory about what rights people have,. we also do not 
want that account to present the language of rights as some sort of 
lingua franca in which any humanistic concern can be expressed. 
The idea of rights em.erged with the growth of ethical and political 
individualism, and we should expect that rights will be associated 
at a fundamental level with sp~cifically individualistic concerns. 6S If 

'l MacCormick, 'Rights in Legislation•, ·p. 105. · 
64 See Sandel. Liberalism and Limits of justice; also Sandel (ed.}, Liberalism and 

its Critics, •Jntroduclion'. 
· 's Cf.lukes, ludividualism, Cbs. 7-8. 
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we want .. to express a concern about human i.ntcrests understood 
other than hi an'individu.alistic w~y-·:·-the interests of communities 
or y;ays of life, for example-we :will find, I think,~ that other 
voq1hularies of value are more' apposite. (It should be stressed that 
the alternatives are not· exhausted by the language of rights and the. 
language of utility·. As I argued in section 3", utilitarianism is an 
individualistic theory: what distinguishes it from an approach 
based on rights .is its insistenc:e on aggregating individual interests, 
its refusal to derive duties from the importance of individual 
interests taken one by one. The alternative I have in mind in this 
context is a style of evaluation concerne.d abc;>ut . the fate of 
communities and communal life as such which is not th~ same as a 
concern about all or any of the members of those c_omrnunities 
q:msidered ~ither severally or in the aggregate.li6) 

To the exterit that values such as fraternity.~re taken seriously in 
political morality, to that extent it becomes implausible to argue 
that political morality as a whole is right-based. Certainly, it seems 
likely that any plausible theory will have some concerns which can 
only be expressed in the language _of rights, aQd it is arguable that in 
·any plausible theory some at least of these will be fundamentally 
right:~based rather than derivative from utilitarian o; .communitar-

. ian evaluations. From a humanistic point of view, individuals are 
undoubtedly important in their own right even if they are not the 
only important human entities that there are.67 But it is a matter of 
substantial moral controversy whether political 1noralicy is right.; 
based in its entirety; many would want to argue that the right-based 
approach skews the balance too markedly in favour of individual
istic concerns. 68 We cannot go v:~ry deeply into that controversy 
here. For. the most part, I shall be talking . about right-based 
arguments for private property and ignoring ~e larger question of 
whether any plausible arguments-for prC?perty can.~e derjv,ed from 
fundamentally right·based ·theories of political mora.llty. (This 
distinction, as· we: shall .see, _is. pai:ticularly important in our 
characterization of Hegel's argument.) ·· ··· . · · 

Two issues in .this -contr.oye~sy ~re ~orth · fu_rthe.r n~.e~tion. As 

66 See e.g. Teite1man, 'The Limits of Individualism•; Taylor, 'Atomism'; and the 
articles in Sandel (ed.), Liberalism and its Critics, Pt. II. · · . 

&7 Cf. Raz, 'Right-Based Moralities'. I am indebted tQ joseph Ru for many 
conversations about these matters. 

n The locus classicrts is, of course, Marx, 'On the Jewish Question'. See also 
Taylor, 'Atomism'. · 
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indicated,__l_arn i~clined to accept the -.~.road socialist point that 
theories of rights" are concerned exdus"ively with individualistic 
values to the exclusion of other"human concerns which cannot be 
expressed in individualistic terms. To say this, however, is not to 
accept the more specific' point, for which many Marxists have 
argued, that the language of rights is a specifically capitalist 
language or that it is appropriate only for expressing the concerns 
of what C. B. Macpherson calls 'possessh·e indivi-dualism'. 6 ' There 
are other conceptions of the· human individual than that..of an 
insatiable utility" seeker bent relentlessly on the pursuit of his own 
satisfactions, and there is therefore no reason.why the partisan of 
rights should be stuck with the image of capitalist man. Only the 
the crudest historical materialism would be committed to 'the view 
that moder~ ethical individualism is wedded irrevocabl}· to the 
particular economic framework of the society in which it was 
nurtured;70 an ethical idea once conceived takes on a life (or lives) 
of its own, drawing sustenance not only from its immediate 
environment but from other sources, ancient and modern, \vhich 
someone preoccupied exclusively '"''ith economic elements might 
not grasp. Since it is· arguable that the ?vlarxist theory itself 
expresses some non-derivative individualistic concerns (particularly 
concerns about individual freedom, self-development, and ·alien
ation)-concerns ·which ·can be expressed in the language of 
rights-its critique of liberal theories cannot be that ·Individualistic 
concerns are in themselves intrinsically capitalist.71 · • 

The second issue is more analytic. Does it make sense to ·say that 
gror~ps have rightsF1

. Does it make sense, for example,. to talk 
about a whole people having a right to self-determination,. or a 
community having a right to the pr.eservation of its culture? If the 
answer is 'Yes', do these provide counter-examples to the approach 
adopted in this chapter? I think these locutions do make sense, and 

·that they can be accommodated within the interes-t theory as 
follows. When we talk of the rights of a group, we usually have in 
mind the relation between that group, as· an emity, and either other 

. similar entities or a wider entity of which it is a part. A people's 

«, See Macph~~s~~, Po;sessive lttdit•idr;tJti;~, p~sf~r. (For a cri(iqu~. se~ Miller, 
'The Macpherson Version•.) See also Pashukanis, Law and Marxism. 

70 Macpherson comes close ro this in parts o£ POS$tssil'~ Individualism. For a 
more considered view, see Dunn, Politics of Socialism, Ch. 2.. 

71 See e.g. Brenkert, Marx's E tMcs of freedom. 
71 See e.g. Glazer, 'Individual Rights Against Group Rig.hrs'. 
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righi co sdi-Jecermin.a.tion, foe ex.imple, is usually widerstood to 
impose ~uries 'either upon oi:her peuples or u"pon me· international 
coinn1Wiity ar large: Formallr, then~ rhe right·bearmg entities can 
be _undersrood as indh·iduals a ~oneem for whose interests 
gerier.11es duties on other such ·indi\·iduals or on collecriviries of 
;u~h 'inJi\:iduals. (llie case is no~ n1Jrkedly dissimilar from the way 
in ,\·hi~h non-narural persons such .1s· corporations are accorded 
iights in. most legal sysrems: fornull}' these entities operate as 
n.uurJI indi\'iduals do.F3 . -. · 

:\s i.u as I can see, £here are only r\\'f» serio~s worries about the 
ide.l llt group rights. One ~oncems ·die· diffic:ulries we may have in 
derining and ide~rif}•ing rhe groups rhar are in question-particu
larly in cases where the idenricy~ of rhe group is exactly what is at 
srake in _rhe substance of ·rhe alleged righr. (The identity of natural 
indh·iduals js seldom disputed in this son of way.) The other worry 
concerns the suggestion rhat a ·gro~p such as a people or a 
community may have righrs agai11st the constituent members who 
make it up. Though ir is common in political rhetoric to talk about 
striking a balance berween the rights of rhe individual aQd the rights 
of society, I agree with Dworkin that _these ways .of talking can 
easily become confused. 74 If individual.rights are understood as 
'rrumps' over some collective aim, and if these 'trumps' are set up 
simply as a response to defects inherent in the conception of this 
coll~cci\•e aim {in the way, for example, that Dworkin's political 
rights are· meant to compensate for· the distortion- of utilitarian 
calculations by the ineliminabiliry of external preferences), then to 
ser rhe problematic aim ·up a·s ·a group right, ·on a ·par with 
individual rights~ -would defeat the- \'ery raison d~etre of the latter. 
Bur this second worry only arises if we adopt Dworkin's approach 
rtr righrs. In the section that follows, I shall show rhar, despite the 
popularity' of the 'trun:tps' image,- rhar theory is quire distinct from 
rhe Interest Theory approach ro rights. 

Having said all rhat, in ·most of- what follows we shall be 
concerned with me righrs of narural human individuals (though 
reference should be made ro the discussion of corporate property in 
:;ecrion 9 of Chaprer 1.}. · 

7 
l Ci. Dworkin, T11ki11g Righu Ser;ously1 p. ~ 1 n. 

--1 l biJ. Ch. 7 i mough sec m)' paper 'Can c~)mmunal Goods be Human Rights?' .. 
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.·. 6. ALTERNATIVES: H!-RTAND DWORKIN 

The Interest The.ory of rights that I shall-be using has a lot in 
common with rhe approach t() rights adopted in Harrts recent 
writings on the subject. It has in common wirh that approach a 
rejection of Hares earlier view-the so-called Choice Theory-and 
of Dworkin,s account of rights as trumps over social goals. In this 
section I shall first briefly contrast the Interest Theory with the 
Choice Theory, rhen outline Hart's current view, and finally note 
some contrasts between the latter view and Dworkin,s approach to 
rights. 

{i) The Choice Theory 

In Hart's article, 'A!e There Any Na.tural ~ighrs ~,,.the following 
theses about rights were put forward. (r). Si~ce 'there may be codes 
of con~uc~ quire ,properly termed moral_codes ... which do not 
employ the notion of a right', .the .notion of rights D:iUSt make a 
distinctive contribution to ~. moral theory rather than being an 
idiom in which any mor~l claim can be expressed. (2.) A person is 
said to have a moral right not by virtue of the fact that he stands to 
benefit from another's duty, but by virtue of the fact that he is 
morally in a position to claim the performance of a duty from 
another, or to waive it, and therefore to determine by his choice 
how the other ought to act. (3) 'It is ... a very important feature of 
a moral right that the possessor of it is ~onceived as having a moral 
justification for· limiting the freedom of another' so that rights 
express moral claims which it is deemed appropriate to enforce. (4) 
The justifications for limiting .freedom which rights involve arise 
not only out of transactions like promises but also out of situations 
in which people who have conducted a joint enterprise to secure 
some benefit and who have submitted to rules restricting their 

1 

liberty 'have a right to a similar submission from those who have! 
benefited by their submission'. (This is Harr•s so-called Principle o( 
Fairness.) (5) The basis fo-r rights rrtay also. be general inj 
character-for example, Hart thinks that it follows from (3),i 
perhaps together with (2.), that 'if there are any moral rights at all,~ 
there is at least one natural right, the 

0 

equal right of all men to be~ 
free•. Together these claims generated a conception of rights a~ 
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·essentially connected with 'a certain distribution of huma·n free
dom'. in their nature, content and justific~tiori.?S 

In his recent collection of papers, Hart has chosen not to include 
.this . article, saying that the main argument 'seems to me to be 
mistaken and my errors not sufficiently illuminating· to justify 
reprinting now'.76 · · · · ·. · 

. But.not all the positions outlined above have been rejected. As far 
as_ one can tell, Hart still maintains (1): though he has, as we shall 
see, ·modified his view of the distinctive contribution of a theory of 
rights, he beiieves that rights express a distinctive moral conception 
and that there are full mo'ral theories; such as utilitarianism, which 
do not (and indeed can_not) take rights seriously. He also continues 
to maintain position (3): we are told that rights are regarded 
correctly by Mill as peremptorily enforceable .moral claims: 'to 
have a right is to have a moral justification for demanding some 
liberty of action for oneself or some "service" ... from others on 
the footing that even legal or social pressure is appropriate'. 77 He 
'also says tha't thesis (4), the Principle of Fairness, is still worthy of 
. discussion. Though that principle has come under powerful a tack 
from Robert Nozick and others, Hart persists with it and regards it 
as ·an· indispensable -part of an adequate theory· of political 
obligation/8 . 

Thesis (2.) has been perhaps the most controversial of the five. It 
formed the basis of the so-called Choice Theory of rights, usually 
contrasted with the Benefit and Interest Theories which we have 
already discussed. According to the Choice Theory, a right-holder 
is distinguished by the fact tha"t, whether he stands to benefit by it 
or not, he has a certain moral 'sovereignty' over atiother's action: X 
has a right that Y should do A if and only if there is· a justification 
for saying.that X should have the power to determine what Y's duty 
is in regard to·A·ing. Thus,.for example, a p·romisee has 3: right, not 
because he stands to benefit if the promised ac.t is performed, but 
because the circumstances of the promise jJJ~~ify ours.ayi~g that he 
may" insist on· the promise.being performed or release th~ promisor 
from his ·obligation, as he pleases. This theory has ~ number of 
controversial implications. It implies· that it ~s.a. mistake to attribute 

7 J Hart, 'Are There Any Natural Rights?', p. 8 o. 
7'. Hart, Essays in ]11risprudence, p. 17. . 
n Hart, Essays on Bentham, p. 91. 
78 Hart, 'Are There Any Natural Rights?', pp. Ss-6; N_ozick, Anarchy, Stale, afld 

Utopia, pp. 9o-s; Hart, Essays in jurisprudence, pp. 17 and 118-19. 
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rights to entities like foetuses or animals which are in principle 
incapable ·of exercising the choices whi~h having rights essentially 
involves. (Hart regarded this· as an advantage of his account.) It 
implies that one cannot ha\'e a right that one has a duty to exercise 
in a. certain way. And in general it implies that rights cannot be 
regarded as inalienable-in the strong sense in which they provide 
pro.tection for certain interests or freedoms which th.e individual 
in question is not thought to be morally competent to._y;aive. A 
number of liberal philosophers (Locke and Mill, for example) ha,·e 
denied that people are morally competent to sell themselves into 
slavery: the freedom they might be tempted to exchange for con
tentment, security, or whatr,-'er is simplr too preCious to be traded 
in this way. But if Hart is correct, this position cannot be expressed 
in terms of ·a· right tc) freedom. or a right not· to be· enslaved. 
That seems to drive an unwelcome wedge between theories of 
rights, on· the one hand, and contractarian theories like Locke's, on 
the' other, which have derived almost all their normath·e "impli
cations from the idea that there are certain things that simply 
cannot be agreed to. 79 

· In a later piece, Hart withdrew ·a little frotn this position. He 
acknowledged that the Choice· Theory, though adequate for the 
purposes of 'the lawyer· concerned with . the working of the 
ICordinary" law', did not capture·the way in which a· ~nstitutional
ist or a political philosopher might· want to ·talk ·about the rights 
that are or should be embodied, explicitly or implicitly, in a legal 
order. For their purposes, the 'focus of attention' is not usually the 
choice of the right-holder· or his power of waiver, but- those 'basic 
and fundamental individual needs' which generate particularlr 
important ·moral demands. Talk of rights here is m.uch better 
captured by the analyses of the Benefit- or Interest Theories since it 
reflects the fa<::t that ccertain freedoms and benefits are regarded as 
essential for the maintenance of the life, the security, the de\"elop
ment, and the dignity of the individual'. 8C?. This. rep.resents ~ decisi\"e 
abandonment of thesis (2), since that was supposed to be a thesis 
about rights in ·general, and about moral, indeed natural, rights in 
particular. . .· 

It would be a pity, howe\·er, -if the contro~ersr. O\"er the 
implications of the Choice Theory were regarded as closed as a 

7 ' See the discuso;it;~n in Chapter 7. ~low, ~p. n. ;6. 
10 Hart, 'Bentham on legal Rights•, pp. 197· 
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result ui rhis. Re~ndy, Richard Ju..:k has sho·wn how disputes 
about .:hoice and alienability domin~ued the development of the 
early modern co~cepr of a right-some ·rheoris.ts maintain~g with 
Gerson and ~tolina that a man was dominus of his own life and 
liberty and indeed of all his rights {or iura), while others insisted 
with Viroria and eventually locke rhat liberry, though it was a 
right, wa~ not exchangeable property and 'could not be traded for 
all rhe gold in the world'.81 In the sixreenth and seventeenth 
cenruries, rhese disputes about the analytic relation between ius and 
dot~iiriium were bound up wirh subsr.uuial political conrroversies 
~·fb0m .rh~ jusrke of slJvery and ~lHl\'emionalist defences of 
absoJurism. Ulrimarel)', rhey involved dis.agreemenrs about the way 
in \\'hkh rhe bearer of rights was to be seen: was he a free and 
independent agent with complete control over his own physical and 
spiritual desdny~ or was he a crearuit: whose rights were the 
retle~rion of his responsibilities and for whom the integrity of 
cerrairi interests mattered more than [he challenge of decision? 
Since ou~ image of the righc~bearer gi'vc$ us at least the core of our 
image of che citizen, these are imporrant questions. The answers 
rhat \\:e give will tlavour the whole of our policical theory and 
ind(~ate the supsrantial commitments we are ta.king on when we say 
that rights are fundamental' to political morality. Since right-based 
appro_aches are increasingly common in modern thought, it is 
important rhar we should nor .lose sight of these questions as a 
result.of an -~~·rly capiru!arion' tO rhe Benefit Theory. 

In the. Choice Theory, a panicular set of answers was associated 
anah~rically with. [he logic of rights. What it was to have a right told 
us thar the right-bearer was to be conceived as an active, choosing 
ag~nr. Perhaps that· connection w~s in ~he end roo right, too 
analytical. We should re~ember; however, thai: ·the same issues 
~ay arise ag~ui- · ihough i.n .a lo~se~ way~ in rhe context of a 
·Benefic or Jnrerest Theory. If we say (as Hart now a·ppears to) that 
rhe function of a theory of rights" is to pick out cerrain key elements 
of individual w~ll-heing as ·worthy of special protection, we.are still 
left wirh rhe task of idenrif).·ing those key inrer~srs and distinguish
ing rhel}l from other elements. of preference and convenienc·e which 
we might b~ prepared t<? see handled in, say, a utilitarian· way. The 
criteria used to pick our the key interests or benefits regarded as the 
b3sis of rights may well reproduce all the substarnial features of the 

•a F~r .1n txccll~nr discussion, sec Tuck, N.u11r.JI Rights Theories, Chs. 1-3. 
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Choice Theory, identifying man's fundamental needs and ends in 
terms of what is necessary for his freedom, choice, and indepen
·dence rather than, say, fo~ his survival, sustenance, and welfare. 

(ii) Hart on Rights and Interests 

Hart,s present position on theories of rights emerges most clearly in 
his discussion of the work of John Stuart Mill .. In an assessment of 
Chapter V of Mill's Utilitarianism, Hart argues that the deriv·arion 
of rights in the fullest sense from general utility (~m enterprise 
common in modern philosophy and commonly attributed to Mill 
himself by those who undertake it) is hopeless, and he expresses 
doubt as to whether this was really what Mill intended. The gist of 
Mill's argument is that there .a:re certain individual interests. whose 
protection constitutes an 'extraordinarily important and impressive 
kind of utility,, a utility which is 'vastly more imp~rtant, and 
therefore more absolute and imperative' than-indeed 'not only 
different in degree but also in kind' from-the milder feeling 
attaching to the promotion of human pleasure or convenience. 
These utilities capture what Mill called 'the· very groundwork of 
our existence' and 'the essentials of human well-being', and, as the 
ground of human rights, they demand· respect, protection, and 
promotion in the case of every individual. 81 Hart argues that this 
approach represents· a decisive repudiation of utilitarianism: 

[T]he utilities which according to Mill are the stuf( of those universal rights 
to which all individuals are entitled are forms of rhe individual good of 
rhose who have such rights. They are the essentials of individual human 
well-being and things no individual human" being can do without. They are 
identified quire independently of general utility as if the criterion was to do 
exclusively with individual good, not g~neral utility·. 83 

To make this into a utilitarian doctrine, Mill would have to 
demonstrate a coincide~ce between the maximization of general 
utility and ~espect for these specific aspects of individual well-being. 
Hart shows that Mill never attempts anything like this. Whether he 
does or not, there is ce~tainly .no reason to expect such a 
coinCidence. Even if we say that the important individual interests 
are to be given much greater weight than ordinary utilities in the 

.,_ Mill, UtiUta~'iarrism, Ch. 5i }iart, . .Essays 011 Bentham, pp. 90 ff. 
8

J Hart, Essays 011 Bentham, p. 96; see also Hart, Essays in ]11rispmdence, 
pp. 188 ff. . 
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felidfic calCulus~ still the sheer weight of numbers involved in 
calculations of the gen~ral interest make it unreasonab]e to expect 
that those interests will alw~ys come out on top in utilitarian 
calculations. a.,. In demanding absolute respect nevertheless for 
certain specific aspects of individual well-being, Mill appears 
determined to put calculations of general utility on one side when 
they point in an opposite direction. As Hart puts it, 'claims to such 
rights are centrally claims to what is.necessary, not merely to secure 
increases in totals of pleasure. or happiness, but to what men, 
endowed with distinctively human capacities of thought, rational 
choice, and action, need if. they are to be able to pursue their own 
individual ends as progressive beings.'85 -These are claims that 
individuals can make severally-against one another, by-passing the 
aggregative calculations of general utility. A. principle of rights, as 
Hart. puts ·it, is •a distributive and individualizing . principle, 
according priority to specific basic interests of each individual 
subject'.86 . -

Although in his recent. papers Hart does not outline a theory of 
rights of his own, he lays great stress· on .the .need for a theory of 
human nature that allows us to identify the 'es~entials of human 
well:\>eing' .. Though utilitarianism cannot. ground a theory of 
rights, still, theories of rights, he. insists, m:ust }>e more than a 
reaction to the excesses of aggregative utilitarianism: they must 
th~mselves offer and defend 'a spec:ific conception of __ the human 
pers~n and _of what· is needed for the exercise an.d deveiopment of 
distinctive human powers'. 87 It is for this reason, I believe, that 
Hart must n9W b~ suppose~ to reject the main argument of cAre 
There Any Natural Rights?'-tht:sis. {5), which argued transcen
dentally for the claim that 'if there are any moral rights at all, it 
follows that there is at le_ast ~ne natural right, the equal right of all 
men to be free'. The trqub~~ with this. argument is its abstraction 
from any plausible. conceptign of human well-being. It pr~ceeds on 
the purely. analytic basis that _rights· provide justifications for 
coercion, which presuppos-es that "coercion needs justifying, which 
indicates . that coerc,i<?n. is prima facie wrong,_ which aitiounts in 
effect to a natural right to freedom. On Hart's present ·approach, an 

84 Hart, Essays on Bentham, pp. 9.6-7; see also Mill, _o, Uberty, pp. 103 ff. 
(Ch. 4, paragraphs 14 !£.)and Hart, Essays on Jurisprudence, p. 190. . 

15 Hart, Essays in jurisprudence, p. 189. · 
BtS Ibid. I 8:z.. 
17 Ibid. 17. 
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argumen't for rights must 'be more substantial, mor~. full-blooded 
than this. ·Rights must be derived on the basis of a theory which 
accords iffiportanc~ to certain individu~l. human interests rather 
than on the basis of t~e internal analytks of the language of rights 
itself. 

(iii) Dworki~t's Theory 

It is for a similar reason, 1 think, that Hart repudiates Dworkin's 
approach to rights. On the issue of the derivation of rights from 'the 
essentials of human well-being', there is no question that Hart's 
approach and Dworkin's are fun~amentally opposed. In a recent 
paper, Dworkin explicitly rejects the theory that 'whate\"er rights 
people have are at least in part timeless rights' necessary ~0 protect 
enduring and important interests fixed by human nature and 
fundamental to human development like interests in the choice of 
sexual partners and acts and choice of religio~:~s conyictions'. 88 

Instead Dworkin appears to make a virtue of ,....-hat Hart regards as 
the main failing of modern theori~s . of rights, by· deri\·ing a 
substantial theory of rights purely from his diagriosis of the 
.shortcomings of utilitarianism. More generally, he favoi,Irs a ,·iew 
which m~kes rights relative in each sociecy to ,the background social 
values (general utility in our society, but perhaps' national glory in 
another) which are normally accepted as 'de,dsive in that society. 
Briefly, in our society, rights are whatever -individualistic con· 
straints are necessary to make the application of the background 
value· of general utHity consistent with ··the fundamental 'but very 
abstrac·t principle of equal concern and respect for persons.!!9 

. In 'Between Utility and Rights', Hart a~acks D,\·orkin 's specific 
deduction of rights against a utilitarian. background (the ai·gument 
based on· the unfairness of induding •external" prefe.rences' in 
utilitarian calculations). I will not go into that here beca'tt!'e I think 
his criticisms have been adequately answered.90 

But the general issue remains: why does Dworkin belie\·e that it is 
wro.ng to claim that the function of a theory of rights is to'.focus on 
specific individual interests and freedoms which are shown to be 

·worthy of special protection by a substantial co.nteption of human 
8•. Dworkin, ~Righ~s a~ T~m~·~·. p. rG-4. · .· . · · 
1

' Dworkin, Taking Rights· $erioiiSI)·, pp. 1_31 ff. and ·,_7-s f[; al~o· 'Ri~ts as 
Trumps', pp. 153-62.; and •Repl)·',pp. _181 ff. 

90 Dworkin, •Rights as Trumps', pp. 1 s.9"'"64· 
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n.1nue? DwQrkin hli nc:,·er· gi\·en any dear answer, burl suspea his 
worry wnu:rns me neutrality c;>£ me conception of human nature 
which Han's approach would irivoh•e.>-L Is it possible to pick and 
choose among. human interests to ·disringuish those which· consri
rute rhe essenrials· of well-being wirhour committing oneself to a 
disrincrire and controversial moral theory about what makes a life 
worth lh·ing? In rhe conrext of his discussions elsewhere, on the 
impossibilicy of establishing ·anything more try an a· 'minimum 
conrenr• for theories of narural law, Hart has suggested that it is 
nor.~::. If nevertheless he is, as I believe, correct about what modern 
declar Jrions of human righrs presuppos~ and about what theories 
of rights ought to articulate, then it is important ro grasp the nettle 
of rhe neutrality issue and show how rights-theorists propose to 
reconcile rhe conrestedness of their conceptions of human nature 
wirh the universal appeal that they wanr for the theories of rights 
rhey are building on these foundations. 

7. RIGHTS AND SELFISHNESS 

In his r~cent book on property, Alan Ryan notes that there has 
developed in the twentieth century 'a consensus that "it's his" 
invites the funher question, ~~What good does its being his do for 
everyone else?" ' 93 Bur it is a characteristic of right-based justifi
cations of private property, as l ha\'e defined them, that they 
purport ro bypass that question and ask instead, 'What good does 
irs being his do for him-and why is that morally important?•. It 
might be thought, then, thar righr-based arguments are essentially 
selfish or egoistic arguments in conuasr with the more altruistic 
concerns of utilitarianism. Many critics of righrs see an almost 
definitional affinity between rights and egoism-it was Marx who 
wrore, ·None of rhe so-called rights of man goes beyond egoistic 
man, ... an individual withdrawn into himself, into the confines of 
his pri\'olte inreresr and private caprke, and separated from the 
communi()·'~-i-and rherdore a peculi~tr aptness in right-based 

91 F~lr lhe iJ~a of neuualiq· as c:xpressi\·e oi the right to equal concern and 
rc-spe .. "t, se~ Dworkin, 'liberalism', p. 1.19. I .am grateful to leslie Green for 
sugges.ling thi:; approach to me: see Green, 'Righrs f~>r Righrs• Sake'. 

,.~. ~~ .:.g. Han, Co11upr of Lilw, pp. 189 ti .• and Essays iu ]11risprudence, 
p. 111. 

; J Ry l n, Property ,md Politic.Jl Theory, p. 1 77. 
' 4 M.arx. ·on die jewish Question', p. l.f7· 
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argumentation for private property. If you want to justify the 
institutional epitome of selfishness, they will say, what better set of 
moral considerat~ons ·to turn to ·~than those which themselves 
emphasize the demands that a man is entitled to make on his own 
account against his fellows? . 

Indeed, there is some superficial congruence even between the 
formulations we have . adopted for our definitions of private 
ownership and right-based argument. A resource counts as being 
owned by· an individual, we said in Chapter 2., if when disputes 
arise about how the resource is to be used that individuaPs say-so is 
taken· as socially decisive without reference to the opinions or 
interests of others. And an individual, we have said, counts as 
having a right wherever the promotion or protection of some 
interest of his is regarde~ as sufficiently important in itself to 
warrant holding that others are under a duty ro serve it in some way 
without further consideration of its impact on other interests or the 
social interest generally. In both cases there is concentration on a 
particular individual and a determination to see how far we can get 
in political morality by limiting ourselves to that to the exclusion of 
wider social considerations. Although it would be silly to maintain 
that institutions embodying individual rights are susceptible in the 
end only to right-based ju"stifications-it is the achievement of 
modern utilitarianism to have put paid to that suggestion_:_still it 
may be thought that the easiest way to rationalize the dominance of 
individual will in the economic sphere is to adduce a mode of 
ju-stificatory consideration which does not purport to go beyond the 
private interests of atomized individuals considered one at a time. 

There is something in all this. Rights do represent what those 
who propoun-d them regard as the lneliminable core of self-interest 
in political morality: our rights are, in a sense, tho.se of our 
individual interests which it would be wrong or unreasonable to 
require us to sacrifice for the greater good of others.9S Rights 
constitute for each agent the extent of the egoism he can proclaim 
against the community without moral embarrassment. 

But rwo factors militate against any perception of this egoism as 
vicious. In th~ firs.r pi_ ace, it is essential to the language of rights that 

's It does not follow that it is always wrong for rhe individual concerned to 
sacrifice -rbese inreresrs himself; that would be rrue, at mosr, only of inalienable 
rights. Nor does it foll9w that he is always morally justified in refusing ro do so: see 
Waldron, 'Right ro do Wrong' and 'Reply to Galston•. The present position is simply 
that iris always wrong to compel him to make the sacrifice. 
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the claims put forward therein are universalizable~ In other areas of 
moral discourse, universalizability may be su~pect; but claims of 
rigHt are characteristically claims about the rights of man-the 
interests which require special moral protection in the case· of all 
humai:t individuals. (This universality is the source of both the main 
attraction and also, as we have seen, the main· difficulties of right
based theories.) So the egoism· proclaimed in a 'theory of rights is at 
least. a universal egoism, and the claims made by each ind'ividual 
against the others are bound up -m!cessarily ~ith his recognition of 
the. inescapability of similar· claims made by each of the others 
against him. My rights are i'nse~erable from those of my duties 
which ·are generated by the similar rights of others.96 This, we will 
find, is important for an"understanding of the notion that the right 
to property is one of the general rights of man · 
. . Secondly, It is assumed in all theories of rights-and indeed made 
into the ex.Plicit foun'dadon of some of them-that there are certain 
interests which must be protected and promoted in the case of each 
human being before he becomes an agent capable of responding to 
th·e monll demands that may be made orf him in the interests of 
others ~nd ·in the service of.·other and higher ideals. Particularly 
when _we lo'ok at general-right-based theories of property such as 
Hegel's, we shall see that the· answer to the question 'What good 
does its being his db for him?' is often something like 'It contributes 
to his ethical deveiopment-it enables ·him to develop into a fully
fledged ·ethical agent'. If, as many of the critics of rights assert, 
social life and social responsibility are the most impqrtant part of 
what it is to be human, still it is open to a theorist of rights to 
maintain that there are certain individual interests-in education, 
in security, and in certain sorts of freedom-whose promotion is in 
all but exceptional cases a crucial prerequisite of the shouldering of 
that responsibility and ·.of humanly fulfilling par~~cipation i[\ 
communal relations with others. The egoism thi'lt permeates the· 
language of rights, therefore, need not be conceived as standing o~ 
its own, but as locking into a wider moral theory that is far from' 
exclusively egoistic in its foundations, aspirations and point.97 

.'
6 This_ point, fundamental in the liberal tradition since Kant, is given great 

emphasis in Gewirth, Reason Ofld Morality, esp. Ch. 3· (It is, by the way, quite 
separate from the further ·point that an individual with rights has a moral duty to 
exercisethem responsibly.) , .· . 

' 7 See also Waldron (ed.), Theories .of Rights,-'Jntroduction', pp. 19-2.0, and 
Nonsense Upon Stilts, pp. I 9o-2.o~. . _ · · 
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So to .return to private property: right-based arguments in this 
area need not be seen exdush·ely as self-serving rationalizations of 
economic .. egoisrp. .. ~t is true that 'yhen . we make out such an 
argument for sonieone's owning so"me resource, we are asking in 
the first Instance, 'What's in it for him?' But that question does not 
get us anywhere near a right-based justification of his ownership 
until it is demonstrated that the_ sort of stake that h~ h~s in the 
matter is of sufficient moral importance in itself to waHant the 
imposition of duties on others. 



.. 4. 
Special Rights ~nd Geiler~l Rights 

1. HART's DISTINCTION 

ln hi:; paper, 'Are The.re Any Narural Righrs?', H. L.A. Hart d~ew a 
disrin~rion berween spt!citll rights and g~ne,ral.rights. I am going to 
make usc: of a distinction along rhe lines of Han's to elucidate the 
difference between l\'lr'O sorrs of righr-based argument for private 
properry. 1 

·Han's distinction ben\•een special and general rights was related 
in the first insrance ro rhe idea of grounds for inrerference. The 
expresl)ion 'I ha\'e a righr to ... ' is used, Han argued, in two main 
t)·pes of siruarion: 

{A) when the claimant has some special justification for imerference wirh 
anothu's freedom which other persons do nm have ("I have a right to be 
paid whar you promised for my servicc::s')i (B) when the claimant is 
concerned ro resisr or object ro some inrerfcrence by another person as 
having no jusrilicarion ri have a right to say v•hat I think'). 1 

. . . . ~ ~ 

He continued: 

When rights arise ·out of special transaction:; berw_een individuals or out of 
some· special' relationship in which the)" srand to each Olher, both the 
person:; ,\·ho ha\'e rhe right and those who have the corresponding 
oblig3rion · ar~ Hmired ro the parries ro · the special ·transaction or 
rd.i.rion:;hip. I call such rights spedo~l righ~s to distinguish them from those 
moral- rights which are lhought of as rights against (i.e. as imposing 
obligations upori) everyone .... 3 

Th~ larrer righrs Hart called. •general righrs'. General rights, -he said, 
differ from special righrs in these respe~rs: 

(I) General rights do nor arise our of any spedal relationship or transaaion 
between men. (2.) .They are nO[ rights which are peculiar to those who have 

1 Han's distinction has also been used in discussions of propercy and justice by 
Nelson, ·Special Rights, G~neral Rights, and So.:iAljustice'. 

"' Hart, ·Are There An)· Natural Righrs?', p. S4. 
' Ibid. 
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them but are rights which all men capable of choice have in rhe absence of 
those special conditions which give rise to special rights. (3) General·rights 
have as correlatives obligations not to interfere to which ev~ryone else is 
subject and no·r merely the parties to some special relationship or 
transaction ... 4 

Let us look more dosely at the distinguishing features of a special 
right. A first point is that it arises out of some speCial transaction or 
relationship, that is, a transaction or relationship which is, in some 
sense, peculiar to those who happen to have entered ·into it. A 
second point is that the parties involved in the right {the right
bearer and the person who bears or who is liable to bears the 
corresponding obligation) are limited to. those who were involved 
in the transaction or relationship. (In the terms of traditional 
jurisprudence, it is a right in personam.) Now these seem to be 
separate points and it is worth exploring the possibility that they 
might come apart. We need to introduce some terminology. Let us 
reserve 'the term 'special right' for rights satisfying the first of our 
points (and 'general right' for rights which do not satisfy it); and let 
us use the term 'rights in personam' for rights satisfying our second 
point (and 'rights in rem' for rights that do not satisfy it). 

We may speculate_ now that there a~e not two but fo1:1r distinct 
classes of right arising- out of the combination of this pair of 
distinctions. The possibilities may be represented by diagram I: 

I. 2. 

rights which rights which 

are special are special 

and in personam and in rem 

3· 4· 
righrs which rights which 

are general are general 

and in personam and in rem 

".Ibid. 88. 
s Cf. ibid. pp. Bo-1, for the 'Choice Theory' of rights. 
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Hart;s paradigm of a promissory right is, of course; an example 
of (I), H A promises to pay· B.£ s for his services~ then B ·has a right to 
be paid £sand A has the corresponding obligation. Inasmuch as B's 
right arises out of. the tra~saction between him and A, it is a· special 
right. And since another person, Ct for example, was nor a party to 
that transaction, he has, so far as the example is concerned, neither 
a right like B,s nor an obligation like A.'s; so the right to paid £s in 
this case is in personam, a right of B ~gainst A on.ly. 6 

Hart's paradigm of the right to say what one thinks is an example 
of (4). Most theories of rights which suppose a person to have this 
particular right suppose him to . have it not on account of any 
special transaction or relationship in which he has been involved, 
but simply on account of what he is-a being such that it is a 
matter of 1110ral importance that he should not be interfered with in 
this regard. Moreover, the right is a right in re,m r~ther than in 
personam, for it. car_ries a correlative duty for everyone not to 
interfere, not merely certain specified persons. . . 

I~ is difficult to think of a right that could fill box (3) of the 
diagram: _it would have to be· a right which a p~rson has, not 
because of any _special transaction in which he has been involved, 
but which is neverthel~ss li~ited in an in personam sort of way. But 
in any case we can be confident that the two distinctions-special/ 
general and in persoiramlin rem-come apart, because it is easy to 
think of a clear and uncontroversial case for box {2). On the view 
usually associated with John Locke and Robert Nozick, the right of 
an appropriator is a special right in rem, ·that is, a special right 
against the world. Consider the right of' a Lockean farmer to the 
field he has enclosed and cultivated.' That right (to exclude others 
from the field, to control it for his "own benefit, etc.) is a special right 
inasmuch as it is not a right he is supposed to have ab initio or as a 
matter of course: it arises out of a particular contingent event in 
which he was involved-namely, the event of his labouring on the 
field. Not everyone. gets around to labouring on a field, and 
certainly only om! person ·can be 'the first to ]abou~ on any 
particular field; so the right in question is, in Hart's terms, peculiar 
to him w_ho has it. But the right so acquire.d is nevertheless a right 
against all the world, and thus a right in rem, because, o·n Locke's 

. ' Hart, ~Are The~e Any Natura!'Rights?\ p. 8I. The dispute b~tw~en 'Choice' 
and 'Benefit' Theories of rights is not relevant here. The idea of an ;, persomun right 
can, I believe, be acommodated to both. For a discussion, see Ch .. h sects. 4 and 6{i}. 

7 Locke, Two Treatises, II, Ch. s. 
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account, once the field has been laboured on~ anyone who interferes 
with it without the labourer's consent will be in violation of his 
duty. Similarly, on Loc~e'~ account and p~rticularly.on Nozick's, 
rights arising out of the sale and purchase of fields and other 
appropriated resources are special rights in rem.8 My right to my 
house arises out of the transaction I entered into with the vendors; 
apart from that transaction, I would have no rights at all to use or 
control that house. Nevertheless, the right is good against all the 
world: it generates a duty not just on the vendor but on everyone to 

. refrain from usirig it without my permission. 
The example of tockean private property rights, then, shows that 

the distinction between rights ;, personam and rights in rem is not 
co-extensive with the distinction between rights arising out of 
contingent events and transactions and rights which the bearers are 
conceived to have ab initio. Almost all the rights we shaU be 
concerned with in this work are rights against the world. So in the 
rest of this chapter, I want to concentrate on the latter distinction
the distinction between what I haYe called special and general 
rights. 

1. SPECIAL RIGHTS AND CONTINGENT EVENTS 

Rights arising out of-contracts and promises are the most: ·familiar 
cases of special rights. They are rights we have because of what has 
happened-because of the occurrence of some e\·ents, apart from 
which we would not have the rights in question. That any 
particular promise has been. made or contract entered into is a 
contingent event, one that need not have happened. The parties to. a 
promise or a contract might still have existed and the promise or 

.· contract not have occurred. Accordingly,· a \vorld is· concei~·able 
inhabited by beings just like ours'elves in which no promises.' or 
contracts were ever entered into and no rights of this sort ever 
arose. Rousseau postulated the existence of such a world in man's 
primitive condition before the moralizing possibilities and corrupt-

. "'ing effects of society arose. By and large, he suggested,. human 
beings got by for millennia with almost no interpersonal dealings or 
relations.' But we do not ha,~e to accept Rousseau's anthropology 

. . 
1 Nozick, Anarchy, State. ,md. Utopi.r. p. 1.\ 8 . 

. ' Rousseau, Discourse o" tht Origin of lntquality, Ft. I. 
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in order ro see that this is possible. All of us get along·some of the 
rime without relying on promises; we just have to imagine a world 
in whkh we all got along like chat all of the time. Certainly in such 
a world ~ve would all have the moral po\ver ro creare rights and 

. obligarions by making promises; bur we can imagine a world in 
which beings with that power never decided tO exercise it. 

An analogy may help here. In a game of rugby, the players begin 
with cc:rrain rights: they have the right. to kick or carry the ball 

. .fon\'ard, ro pass ir backwards, and so on. These we n:iay say are 
'heir general rights: rhey are rights which they have qua rugby 
playeri throughout the game from stJrt to finish. In addirion1 

during the course of the game, they may acquire other rights: to put 
. the b.all inro a serum, ~o det~rmine the length of a line-our, to restart 
play wirh a drop kick from the 2.2.-merre line, tc;> attempt a kick at 
goal, and so on. These rights; we ma): say, are their special rights. 
Wherher _or not rhe players get ro have any spec;ial rights depends 
.entirely ~m ·what happens during the game: i.e. it depends on 
wherher there are infringements br plil}'ers on the orher side, 
whether the ball goes our of play having been ·touched last by their 
opponenrs, wherher rhe ball rolls de.hi, and so on. Now events 
leading ro scrums,lineours, drop·oU[s, and so on in a game of rugby 
{like promises and conrracrs in life) are \·ery common and it may be 
difficult w imagine a game wirho·m them. But such a game is 
enrirel)' possible within rhe rules of rughy-though tiring it would 
be \'err exdting!-and, if it rook place1 it woul~ be true ro say of 
the tea.ms rhar· throughout the game they had only their. general and 
none of the special rights. 

The analogy is helpful because it enables us to see two different 
sorrs of relation that a right may have ro a system of rules and to the 
fo.rm oi life consdrureJ by that system of rules •. Some rights are 
defin~d .for individuals directly by the rules. which constitute that 
form. of life, whereas other rights are provided for' in those rules by 
their reference ro certain specified comingencies which, acco.rding 
[0 the rules, will generate them. The broad rules of morality, for 
ex~mple, define certain rights directly for indi.viduals: the right not 
to be killed, rhe right.to certain sorts of freedom and well-being and 
so on. In a sense, these rules indicate what it is to be a player in the 
moral game of life; it is, among other things. to be endowed with 
these rights. Bur other motal rules are imporranc in a different way: 
the)' inJkate the possibility' of having ·c~rrain righ[s l1ot merely on 
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the basis that one is a moral being but rather on the basis of the 
moral importa~ce of certain contingencies. Of course, b~ing a 
person who is to acquire such rights on the occurrence of such 
contingencies is itself part of what it takes to be a moral 'player', 
but actually having the rights in question is not. 

The situation is complicated somewhat by the rather flexible way 
in which philosophers have deployed the concept of a form of life. 
Sometimes it has been suggested that, say, promising itself could be 
regarded as a form of life with its own constitutive rules. 10 That 
suggestion· may be important for certain philosophical purposes, 
bur ir is misleading in the present context. Promising is not a form 
of life in itself any inore than scrummaging is a game on its own 
account; rather it is a moral institution which makes sense only 
against a certain background," and. in particular against a back
ground of other rights and duties which do ·not arise contingently 
bur which·are constituted dire.cdy by moral rules. '· 

ln th·e previous chapter, I suggested that the best way to 
understand rhe idea of a right was in terms of the moral importance 
accorded to an individual interest. The points I have been making 
can be restated in this idiom. Some moral rules are concerned 
directly with the importance of certain individual interests. The rule 
against homicide, for ·example, is concerned directly with the moral 
importance of each individual's inrerest in staying alive; that 
interest is ·deemed to have a particular importance for each 
individual just because of ·the sort of interest it· is. But ocher rules 
point" to interests which acquire moral imp"ortance ori this scale only 
on account of the occurrence of certain contingent events. For 
example, there is a sense in which almost everyone has an intlrest in 
having his lawn mowed by his neighbour. But, in most theories of 
rights, that interest only becomes important enough to generate 
duties or obligations on other people when it has been made the 
subject matter of an agreement or promise. The event of the 
promise invests the interest with a moral significance that it would 
not otherwise have. The. same is true· of Lockean private property 
rights. Perhaps almost everyone has an interest of some sort in 
having the exclusive cont"rol of any given ·field; certainly many 
people would benefit from such controL But that interest by itself is 
not sufficient ~o count as a right; that is, it is not sufficien~ by itself 
to generate duties of exclusion on others. The interest becomes 

10 e.g. Rawls, 'Two Concepts of Rules\ pp. J S3 ff. 



II2. I: The Framework 

morally important only on account of the contingent event of 
someone,s exercising his labour_on the resource; once tha.fhappens, 
the laborirer•s ·interest in controlling the resource takes on an 
importance sufficient to enable us to describe ·him··as having 
ownership rights over it. The basis on which importance is 
accotded ·to this sort of interest, then, differs markedly from the 
basis on which importance is accorded to the fundamental Lockean 
interests in life and liberty. The latter are takeit to be morally 
important ·in themselves in the case of each individual, and that 
importance generates certain dudes on everyone else, irrespective of 
contingent events. (So far, of course," I am merely outlining the 
Lockean position; detailed evaluation of this sort of view must 
await our discussion in Pan II of_the book.) 

We have defined special rights in terms of contingent events: a 
special right is a right which a person is conceived to have by virtue 
of the occurrence of so~e contingent event or transac~ion. This 
definition raises one or two technical questions which must be dealt 
with briefly .. 

(i) Coniinge,icy a~d Choice 
. . . 

In Hart's analysis, the events giving rise to special rights were all the 
results of human choice. But it seems possible that an event may be 
contingent ·and give rise to rights whilst being .accidental or 
inadvertent so far as all the parties are concerned. ~ 1- If I acCidentally 
spill claret on your rug, you acquire a .right to an apology and 
perhaps even a new rug from me, even if no choice was involved. 

A sbmewhat more important point, which arises directly out of 
our splitting the special/general distinction away from the in 
personam/in rem distinction, is that the persons juridically affected 
by the emergence of a special right are not confined to those who 
have chosen to be Involved in its generati~n. In the-. case of 
promissory rights, the person constrained by the right is the person 
who chose to create it. But if we accept anything like Locke's 
account of the generation of private property rights, we will have to 
say that though these rights are created. by the, pe~son who .is to 
have them, they impose duties on others who played no part in their 
creation at all. In Chapter 7, I shall argue that this is ·a· reason for 
entertaining ~r~ve ~uspicions about .the Lockean _a-pproach to 

11 See e.g. Kocourek, Jural Relations, pp. 106-7. 
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p~operty. But that approach should not be ruled out by definitional 
fiat. 

(ii) Th~ Existence of Persons 
• 0 • 0 

In a sense, my having any of my rights is contingent on the fact that I 
have rome into and have rem::tined in e.xistence. But it goes ''ithout 
saying that this is not the sort of contfugency that is in\·oh·ed in the 
definition of special rights. TI1is sort of contingency has more the 
character of a presupposition of a rights statement than of a basis ~m 

·which a right might be deemed to arise.11 

(iii) Special Relatio11sMps 

In his discussion of special rights, Hart mentions not onJr rights 
that arise out of transactions between individuals,· but also ·rights 
that arise 'out of some special relationship in which they stand to 

.. each other', .for example, 'where the parties have a special natural 
relationship, ·as in the case of parent and" child'. IJ John Locke 
maintains, for example, that chi1dren have·'a Right to be nourish~d 
and· maintained by their Parents' and that parents, in turn, ha,·e 'a 
perpetual right to respect, re\'ererice, support, and compliance'. 14 

Like Hart, I shall not discuss rights of this sort at any length. The)" 
do not really concern us here; and though they share some features 
in common with the special rights I want to discuss, there may .be 
one or two dis analogies as well.· (For example, what we said in the 
previous paragraph about the existence of persons. means that 

. rights arising. ou.t of the parent-child relationship cannot . be 
described straightforwardly as rights arising out of.a contingency.) 

. - ,. 
. (iv) Newly Created R_ights 

Imagine a society where until 1980 there was 'rio unh·e~al right in 
law to elementary education. Then as a result of legislation, ·such a 
right came into existence. Since the act of legislation is itsel.f a 
contingent event, are we to, regard· the right ,\·hich results as· a 
specjal right? · · · · 

u. 'Presupposition' in the sense u~ed in Straio.·son, 'On Referring'~ Un£ortunately
the situation is not quite as simple a~ this: ther~ arc also d1e ca$es, discussed in Par6r, 
Reasons and Persons, Chs. 16-17, in which an in~i,·idual (say. a ~andicapped childl 
may claim his rights were ,·iolated ~~· bringing. him into ·existence. I cannot discu~s 

· rhese cases here. · · · · · · 
'' Hart, 'Aie There Any Natural Ri~hts?', p. 87. . 
1

-t Locke, Two Treotises, I, sects. 8S-90 and. II, sects. 6;--jt. 
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This, on my \'ie\\r, would be a. serious misunderstanding. We 
musr dis£inguish between contingent changes in the rules of a 
S}'Srem and the con£ingencies which the_rules of the system at any 
gh•en rime make morally important. Only the latter generate special 
rights. \Vhat we should say, then, in the case postulated is that the 
background. rules of the system have been changed so that now 
indh·iduals are deemed to have a general right to education. The 
rules of the system do not make that right dependent on ·the 
occurrenc~ of any contingency (and certainly the rules would nor 
no.rnully rder {Q the contingency th~u. rney themselves are rhus
~nd-Sc..)); they pro\·ide th•tr e\'eryone is Ct) be educated, irrespective 
of tht> Cllntingent e\'entS and transactions that-he may have been 
invoh·td in. (Indeed, if we imagine that education in the society was 
a marrer of private arrangement in the period prior to 1980, then 
we should say that the effect of the legislation is ro introduce a 
gen~r al right into an area of life pre\•iously dominated by special 
rights.) Of course, rules concerning special rights can also be 
legis!Jri\·ely introduced. For example, a society may legislate to the 
effe~r rh.u certain promises given without consideration will 
henceforth be regarded as legally binding. lvly poinr is simply to 
insist rhar the contingency of rhe acr of legislation is not sufficient 
by itsdf ro make the rights 'introduced by legislation into special 
rights .. 

One other point may· be relevant here. Some political philos
oph~rs ha\·e suggested that a11 act of l~gislation is rather like a 
promise. Because one of the functions ·of .law is to provide a stable 
and predictable framework around which individuals can organize 
their .expecrarions, we may say t~at rhe legislator who introduces 
the·uni\'ersal right to education in I 980 makes an implicit promise 
wir}l his subjects at that rime that rhis law will not quickly be 
repealed. 1 s This complicates but does ·nor undermine my account. If 
we take this view, we should say (a)· that the legislation creates a 
general right in law, namely the right to education, and (b) that the 
acr ot legislation also generates a sped.d moral right, namely the 
moral right that the legal right referred to in (a) should not quickly 
be repealed. {Depending on our background legal and constitutional 
theory, rhe seco~d right may also be a legal right. The important 
point is that irs ·existence complemems and does not replace the 
generality of the first.) - · 

as Cf.Bem:ham, 'Principlesofthr:CiviiCode',p. 113. 
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(v) Forfeiture and Abrogation 

IIS 

Many theories of rights provide for the possibility .that individuals 
may forfeit their rights by performing certain a.ctions and also for 
the possibility that certain rights may justifiably be abrogated in· the 
event of certain contingencies. In Locke's theory, for example, an 
individual forfeits his right to life by attacking the life of any 
innocent person. 16 And in American constitutional th_eory,· civil 
rights, such as the right to freedom of speech, may be abrogated in 
times of general emergency~ for example, when there is a clear.and 
present danger of war. How are we to understand these cases? Do 
they indicate that rhe rights in questiqn are really special rights 
because they are contingent on the non-occurrence of aggression 
and_emergency respectively? 17 

I am inclined to think not. The contingencies which give rise to 
abrogation and forfeiture seem to be of a different order, or to 

operate at a different level, from ·the contingenci~s out of which 
special rights are deemed to arise. It may be better to regard them as 
affecting the enjoyment or exercise of rights· rather than the 
existence of the rights themselves/ 8 This approach would have the 
merit of enabling us to distinguish between the abrogation or 
forfeiture of special rights (the ab~ogation or forfeiture of property 
or commercial rights, for example) and the abrogation or forfeiture 
of general rights (such as Civil rights), instead of having to say that 
the possibilities of abrogation and forfeiture convert all rights 
indiscriminately into special rights. 

3· SPECIAL- AND GENERAL-RIGHT-BASED ARGUMENTS 

Having defined the sense in which we can talk about special and 
general rights, I want now to apply that distinction to the 
categorization of right-based arguments. A right-based argument 
for private property is, as we have said, an·argument which takes an 
individual interest to be sufficiently important in itself to justify 
holding others (especially the go.vernment) to be urider duties to 
create, · secure, maintain, or· respect an institution of · private 
prop~rty. 

' 6 Locke, 'J'wo T:reatises, II, sects. 8-I 3 and J 7~18. 
z 7 I am obliged ro Ronald Dworkin for this objection. 
18 In the sense indica[ed by Ausrin in the passages quoted in sect. 4(ii), below. 
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A special·right-based argument· (or SR·based argument, for 
·short) is an argument·: which : takes an . interest to have this 
importance riot in itself but on account' of the occu~rence of some 
contingent event or· transaction. A general-right-btued ·argument 
(or GR-based argument, for short) is one which 9oe.s not take the 
importance of such an interest to depend on the occurrence of some 
contingent event or transaction, but attributes that importance to 
the interest itself, in virtue of its qualitative character. 

Now, as we saw in Chapter 3, the concept of interests is a 
contested one. Certainly it is not clear how. interests are to be 
individuated. Consider this example. Every man in a society has an 
interest in being the owner o_f Whiteacre (because it is a lush and 
profitable piece of Jnnd). Smith is one of these men and he has this 
interest: call his interest 'Interest A'. Most theories .do not regard 
interests such as interest A to be, by themsdves, sufficient to justify 
holding others to be under duties to serve them. But suppose Smith 
takes the initiative and becomes the first person to enclose and 
cultivate Whiteacre. On Locke's account, he now has an interest in 
owning \Vhiteacre which is of sufficient importance to justify 
holding others to be under a duty/9 CaB this interest B. The 
question is: are interest A and interest B identical? It depends on 
how we individuate interests. If we individuate them in terms of 
their content-in terms of what they are interests"iri-then they are 
identical: they are both interests in owning Whiteacre. Here we can 
say straightforwardly that the Lockean account is SR-based, 
because it shows how a contingent event invests a certain interest 
with a moral importance that it did not previously have. But 
suppose we individuate interests in terms of the features which 
make them morally important (perhaps inter alia). Then we have to 
say that, on cultivating Whiteacre, Smith acquires a new interest, B, 
over and above the interest A that he shares in common w~th all his 
fellow men. Some of what Locke says suggests that this i~ his view: 
interest A is an interest in Whiteacre itself, whereas iilterest B is 
(partly) an interest in Smith's labour. The point is that if we say B 
is different from A, then there is a difficulty applying ou~ terms 
'SR-based' ~nd 'GR-based'. Though interest B is created by a 
contingency, its importance is inherent: an argument based on its 
importance therefore looks like a GR·hased argument, on the 
definition I have given. To avoid this unwelcome conclusion, I shall 
offer an ad hoc reformulation of the definition:. 

'' Locke, Two Treatises, II, sect. 31. 



4! Special Rights and General Rights 
I·, • .,• ' 

117 

An argument for private property is SR·Based if and only if it 
is righ_t-based ·and either(i) the interest which it takes to· be 
import~nt arises out of some contingent- event or tran~action, 
or (ii) the particular importance of the interest in question 
arose out of some contingent event or transa·ction. 

When I refer back to this definition in what follows~ I shall, for 
brevity, omit clause (i). But in every case, the definition can be 
expanded, if necessary, to include it. · 

It is the thesis .of this book that GR·based arguments for pri.vate 
property have q"uite a different character . and quite different 
implications-particularly distributive implications-from SR· 
based arguments for private pwperty. 

4• ALTERNATIVE REPRESENTATIONS OF S~E~IAL RIGHTS 

(i) Tbe 'Conditional' Refonnuldt;o, 

I wa~t finally to consider an _obj~ction to. the i_dea. that there is an 
important distinction in pri~Ciple between special and ·general 
rights .. The objection goes as folloV..·s. ·· . . . 

It is possible to redescribe e\·ery specia1 right :as a genera~ right, 
albeit a general right which is conditional in its" content. Thus 
consider the paradigm case of B's right to be paid £s, ~rising out of 
A's· promise. I have regarded this as a special right, since B's haYing 
it is conceived to depend on the continge~t event of the promise 
that A made to him. But surel)· we can say that B )l.ad the follo",·ing 
general dght all along, even before the_ prolTllse was ~made
namely~ the right to be paid £s'hyA if A pr~111ised-to pay~im £s. 
This is indeed a conditio_nal right; put- i~. -is a r:ight \Vhich it in 
common with .. everyone else, has ab initio-as a dire~ c;:onsequence of 
the moral rule about promises. · . · 

Put in this form, the objection leads to the conclusion that each of 
us has an infinity of these general_but conditio~al righ.rs. I h~ve a 
right to be paid £x by A if A promises to pay._£ I; I have a right to be 
paid £2 by A.i-f A promises to· pay £1; ... and so o·n. Afld I have a 
right to be paid !I by B jf B p"rom.ises to pay £I ... and so on, to 
infinity, accounting for all ·possible promisors and all possible 
promisable benefits. But ··.:his' poi"rit need riot detain us. The 
objection can easily be stated in. a more general form using 
quantifiers: each person has a (general) right that, for all persons.'( 
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and promisabJe benefits y, if x promises to give him y, he receive y 
from.\". Or, less pedantically, each person has a .right that promises 
made m him should be kepr. : 

The objecrion seems imporrant because it can be turned against 
the m11in distinction I wane ro draw-the disrincrion between SR
baseJ .1i1J GR-based arguments for prh;are properry. Ir will be said 
rh.u, from an an3lrrical point of view, there is no difference 
herwcen rhese rypes of argument, and that the difference is purely 
one lli ~onrenr. T11e Lockean rheory nukes rhe general human right 
ro prl")perry condirionaJ, whereas the .Hegelian theory makes it 
un .... ,o.nJirio1_1al. Bur borh dteories suppl1se rh~r rhe right ro properry 
is a right which all men ha\'e. How, rhen, are we to deal with this 
objecdon? · 

?\ir indination is to dismiss it as a purely verbal manceuvre. 
Nathing inuch is lost by re_formularing my distinction in terms of 
~ondirional and uncondidonal rights. \VIe might say that a person 
has an .IIIJC01laitio11a/ right if SOme imerest of his is in itself morally 
so important as to justify holding orhers to be under duties to 
pertorm acdons promoting it as it stands. And we may say that a 
pe'rson has a conditional right if some interest of his, though not 
s·u·fficientlr· imporrant in irself to justifr holding others to be under 
duties ro promote it, may nevertheless on the fulfilment of some 
condition acquire sufficient moral importance to justify conclusions 
of rhis sorr. Ab i11itio we each have an inreres£ of this second kind in 
rhe benefits that might be s'ecured for tis by the promises that other 
peop)e couid· possibly make, and we each have an interest of this 
kind in rhe goods that might possibly be secured fot· us by, for 
example, Lockean acts of appropriation. It does not seem import
alu whether we say that these interests forni the basis of rights" 
(though· conditional rights) as they smnd, or whether we say that 
they form the basis of (special)· rights· only when the condition is 
fulfilled.· Perhaps indeed we can say both: a special right just is a 
conditional. right· whose conditions have been fulfilled. This 
presen:fs rhe distinction berw~en sped~l an4 generaJ rights, for a 
general right can be described as a righr which is not and never was 
subject ro any condition. The distincdon between .rhe ~o kinds of 
righr-.based argument for private property in which I am interested 
could therefore. be preserved. . · 

.1ty main-reaso~ for preferri~g to avoid t~lk of conditiqnal rights 
has [0 do with the logical probleins rl1ar arise when we want to 
derach special rights from them. 
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. Suppose A has promised to pay B £s ~ Then B, surely, has the 
right tout court to be paid.£s by A •. Thus even if B has all along the 
conditional right which the objection attributes to him (the right to 
be 'paid £s if A promises it to him), he ·now also has this 
uncondiriomil right as a result of what has happened. But clearly it 
would be a ~istake ro regard the unconditional right as just 
another right which B has; on the contrary, the unconditional right 
is intimately related ro the conditional right attributed to him by the 
objection. The basis for at.tributing . the unconditional right to B 
must be his possession of the conditional right together w~th the 
fact. that ·the condition ha~ been fulfilled. The trouble is, however, 
that such an inference cannot easily be elucidated using the 
traditional modus potJens device. Let me expla.in the difficul!)' . 

. From the statement · 
. . 

(I) .B has a righ r co be paid£ 5 by A if .A promises to pay B £5 
together with 

(2.) A promises to pay B £5, 
we want to be able to infer 

{3) B has a right robe paid £s by A. 
Now, if (1) is understood along the lines of 

(I a) If A promises to pay B £5, then B has a right to be paid £5 
by A, 

then that inference is transparent. (Ia) and (2.) clearly imply (3), by 
modus ponens. HoweveJ", if (1) is understood along the lines of' 

· (1b) .. B has; ~··righ.t to [be~paid~£s·by·A·if·A-promises-to-pay-
B-:ls], · · 

then the inference will not go through. The conditional looks as 
though it is sealed into the context governed by the operator 'has a 
right to [ ... )', and it is not clear how modus po11ens can detach it 
from that context. Just as we cannot infer 

_(4) It will rain 

from the statement 

(5) John believes ~hat it wil' rain# Grandad's leg hurts 

together with 

(6) Grand~·d's leg hurts, 

SO we cannot infer (3) from (Ib) arid (2.). The 'has a right to [., .r 
context in (1b), Jike the 'believes that ... ' context in (5) seems 
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opaque and resistan_t to· truth functional operations on· its contents 
from the outside.· · . · 

; Since it is, I believe, undeniable that .(I:)' ~nd (2.) entail (3), it 
appears to" follow that (1) rTU.iSt be understood along the;= lines of 
(I a) rather th~ui (1 b). But (I a), as it stands, does not attribute a 
general right-or~ right ofany sort-to B o·r anyone else; rather, it 
states a condition unde_r which B will come to have a certain right. 
It is dear ( 1 a) can be true in a world in which B does. not have any 
rights at all, since it states only that if a ·certain event happens, then 
B will acquire a certain . right. In other words· (I a) expresses 
perfectly my idea of a special right. On the other han~ (Ih) does 
purport to describe a general right which all men have even in 
advance of particular promises being made to them. But, as I have 
argued, it is a very unsatisfactory description of the moral situation, 
since it. leaves the logical connection be.tween (1), (2.), and (3) 
unexplained. My hunch, then, is that we need the. concept of a 
special right, the concept exemplified in (ta), as distinct from a 
general right, to explain the way in which rights are generated by 
promises. 

A similar point can be qta~e about the ge~eral principle that 
people have a right to ~ave promises that are" made to them kept. 
Again there are two possible fo~muiations. One is:· · 

. . .(7a) For all persons~ and y and goods z (if y pro~ises to give 
z to x, then x has a right to get z from y). 

. . . 
The other is: . 
- . (;b) . 'Fa/ aif pe~s~ns x and. y and .·goods z, (~ ha~ .a right to 

[get~ z~f ro m~y-if~y~pro mi ses~ to ~give-z-to -x]). . 

Despite the fact that both are universally quantified sentences, only 
(7b) purports to ~ttribt.ite a right to all men. (7a) asserts that all 
men, when a certain condition is satisfied, come to have a certain 
right. We may even say" (if we want to talk ioosely)· that (7a) 
attributes a certain right conditionally to all men. But there is a 
difference between attributing conditionally a rigl1t to all men and 
attributing a conditional right to all men. The former in itself is not 
the attribution of a right at all. 

Let us apply this briefly now to property. The Lockean position, I 
have said, is that natural rights to private property are. special 
rights; they are not rights which all men hav_e ab iuitio but rather 
rights they acquire as a re.sult of the occitr.rence of certain events. 
The Lockean position is express.ed. initially in a principle along the 
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lines of· 

(8) -A person has the right to exclusive control of the goods he 
has laboured on. 

I suggest w~-~hould ~derstand thai as having a form ~e this: 

. (Sa) For all persons .·c. and goods ·y (if x is ilie first to Ia bour 
- on y, then x has rhe right to exclusive control of y). 

This formulation has the advan-tage that, from. it together 
with 

(9) Pis th~ first to labour on Q, 

we get the conclusion that 

{to) P has the right to exdush·e control of Q. 

The alternative formulation of {8), em·isaged in the objection, 
would involve the attribution to all men ·of a general but 
conditional right along t~e following· lines: 

(Sb) -F~r all persons x and goods ·Y · (.~ has the right to 
[ exdusive-co11:trol-o£~y-i f·.T-is~the-first-:to-labo_u r~on-y] ). 

But, because the conditional corresponding to (9) is sealed ipto the 
context dominated by the right-operator, the inference using mod11s 
ponens from (8b) and (9) to {I d) is ·not a\"ailable. Lockean ·man on 
that approach is left with conditional property rights bur he ne,·er 
seems to get any unconditioll~l ones! _ _ _ . :. 

So (8a) _seems . the more f~~icitous. re!'derin·g of the 'Lockean 
principle. It has the ·advanrage of highljghting;t~e c;:ru~i.~l ~ifference 
between the Lockean approach and .wh~t I shall later argue .is the 
•Hegelian · appr9ac:.h. On the . HegeliaiJ app_r;oach, properi}: is a 
general right in the very strong se~se that_e,·el")~.c:me has.a right to 
some property, i.e. 

(1 r) For all persons x (x has a right to [the existence of. some 
· goody such that x has exdush·e control of yj) .. _ 

As I said, I find this line of argument in fa,·o(fr of formulations 
(xa), (7a) and· (Sa), and against formulation's (xb), (7b) and (8b), 
quite persuas~ve. 10 It may not be a conclusive argument, however, 
for tWo reasons. First, it is not crystal clear that the operator ~has a 
.. 10 For details.~£ [he ~ay i~ v.·hich these issues ha\;~ -~n handled. in deot1tic logi~ 
reference should be made to e.g. Hintikka, 'Main Problems of Dconric logic', pp. 87 
£f. (ffintikka's attempt to merge the discus_sion of condi~iona_l obligation with that of 
prima·f~cie obligations does not strike me as helpful.) My d~scussion of the issues 

. here, though inadequate, is much clearer as a result of Ronald Oworkin"s 
penetrating criticisms.- . 
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right m.u .. : does introdu~ a auth-iuncrionally opaque context 
like "belie\·es that ... , . Someone who rhinks it is transparent in this 
regard wiU see no problem in deriving, say, (1o) from (Sb) and (9), 
or 0) from (1b) and (l.). Secondly, what I have said entails a 
parricuJar approach to righrs of :i difi~ren·t sorr-whar jurists have 
called contingent rights-which we may find difficult to accept. 

(ii) V~sted a11d Contitzge11t Rights 

There is a comrasr in traditional jurisprudence between contingent 
rights :1nd \'esred rights. Ausrin defined rwo senses of contingency: 
one ·Jarge and vague,, rhe orher 'more srrict and definire•. 

Suppose that the righr to R is a special right in my sense
inasmuch as an individual has ir only on account of the occurrence 
of some event E. Then before E occurs, someone may want ro say 
rhar a person A has a contingent right ro R (in rhe sense that if E 
occurs he will ger rhe right ro R). Ausrin is intolerant of this usage: 

In [[hrs] large and vague sense, auy righ[ ro which ally body (now in being 
or hereafter ro be) may any how become enritled is a contingent right. It is 
possible, for example, that I or )'OU, or anrbody now in being or hereafter 
[O be, may become owner or proprie[or ot A•s house, or, more generally 
still, of an)· house whacever .. u 

(Austin suggests that so-called spes sJ~ecessionis fall into this 
caregory.u) Strictly speaking, he says, such a contingent right is not 
a right at all, bur ramer 'a present ch.mce, or a present possibility, 
that a right may hereafter arise.' 13 

The other sense of condngenr rights is srricter and more definite. 
Suppose I promise you today thiu I witl give you a lift to Glasgow if 
my car is repaired tomorrow. Today, your right arising out of this 
promise is contingent inasmuch as it depends for irs realization on 
the occurrence of a contingent event (the repair of my car). Such a 
righr Austin also describes as an 'inchoate' right: your having the 
right to a lift to Glasgow· depends on rhe occurrence of two events 
only one of which has so far occurred. He is inclined to insist that 
inchoate rights also are not properly species of right but only of the 
possibiJicy of a right.14 In law, a familiar example of an inchoate 
right is the following: 

· ~• Ausrin, Leaures 011 ]urisprucknce, Vol. 11, Lcct.liii, p. 866. 
:u. Ibid. 867. 
~, Ibid. &s6. 
at Ibid. 
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If land be given to A for his life, and, in case B (a pe~son now ex~ sting) shall 
survive A, toBin fee, the right which is determined by the gift to Band his 
heirs general is.presently a conringent right. For .•• the tide .•. whereon 
the right is to arise, is presently inchoate only,- and perhaps never will be 
consummate. Before it can be consummate, and the right determined to B 
can vest or come inro existence, A must die, leaving B surviving him: which 
event, forming parr of the entire complex tide, has not yet occurred: and 
possibly may never occur. :~.s 

A ·.vested right, on the other hand, Is one not subjeci: to 
contingency in this way. It is a right for the· acquisition of which all 
the requisite events have occurred. Now, of course, such a right 
may still be a special right: sub specie aeternitatis it is subject to 
contingency in the sense that it vests in the individual who has it on 
account of the occurrence of contingent event(s). Another way of 
putting this is to say that the notion of a vested right is time
relative: a right is vested when the requisite contingencies have 
occurred; until that time it is merely contingent or jnchoate. So the 
distinction between special and general rights and the distinction 
between vested and contingent· rights cut across one another, for 
the latter is time-relative while the former is not. 

Fot completeness, ~ sho~ld also. mention Austin's distinction, 
among vested rights, between those 'which are coupled with a 
present right to enjoyment' and those which are not. Consider the 
following case: 

Uif a legacy be given to an infant, but with a direction in the will that the 
legacy shall nor be paid to him till he com~ of age, he has a present or 
p·erfect right· to· the· fegacy·, ·although he cannot touch it before he shall 
become adult. For if he should die before he come of age, the legacy would 
not lapse (or "rhe gift would not be inoperative), but the legacy would pass 
to rhe suc~essors of the legatee and not to those of the .testator. It is not a 
gift co11ditioual to rake effect in case the infant shall come of age, but an 
absolute gift with a direction suspending the payment to him until he shall 

·come of age.~' · 

Argu.ably ~his is a feature shared by cerr~in general rights. For 
example, a constitution may provide that everyone over eighteen 
years o\d shall hl!lve t~e right to vote. I think it would be~ misrake 
to· regard this as a special right (arising out of the event of a young 
person,s reaching the age of eighteen). It is better to regard it as a 

:z.s Ibid. 86o. 
s' Ibid. SsS. 
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general right which every citize.n. is .deenie~ to have ab initio~ though 
one whose enjoyment or e~ercise is postponed until .they Feach a· 
certain age. ·(Certainly, the conditionality involved. here is quite 
different from that involved in the rights arising, for example, out: 
of a promise.) 

Now if we take the hard-line Austinian approach to contingency, 
the line of argument developed at the end of section 4(i) poses no 
difficulties. just as B's right to be paid £s if A promises to pay him 
£5 is represented as- (xa) and not (xb), so your promised right to a. 
lift to Glasgow if my car is repaired tomorrow is represented as 

(12.a) If my car is repaired tomorrow, you have a right to a 
lift to Glasgow 

rather than as 

(x:z.b) You have a right to [a-lift-to-Glasgow-tomorrow-if-
my-car- ~s-repaired]. 

The trouble is that in this.case (x:z.b) does see~ to capture better our 
intuitive sense of the ri&ht you have arising ou~ of my promise to 
take you to Glasgow if my _car is repaired. I feel uneasy about 
formulating your right in· t~rms of (1 :z.a). If we trust this hunch, then 
we h~ve to find~ way aro1;1nd the modus ponens problem anyway,· 
since, on either account we want it to follow if my car is repaired, 
then you have a right tout court to a lift to Glasgow. But if we have 
to solve the modus ponens problem here for (12.b), why can we not 
solve it also in the same way for (I b), (7b) and (Sb)? 
. ·My conclusion, then, is that no watertight knockdow.n. ~rgument 
can be given against recasting what I have called special rights as 
gen~ral rights which are conditional in their content. But, as I have 
indicated, what is important is that the distinction be recognized
whether it is called a distinction between special and general rights, 
·or betWeen conditional and unconditi9nal rights-and its import
ance understood in the realm of right-based arguments for 
property. In the chapters that follow, I shall show that, in the 
jus_tjfication of private· property, a GR~based argument (or an 
argument based on unconditional rights) has a radically different 
chara~ter from an SR-based 'argument (or ·a.n argument based on 
conditional rights). · .. · · · 
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5 
-· ·Arguing for Property 

I. SPECIAL· AND GENERAL- RIGHT-BASED ARGUMENTS 

In the first pan of the book, I discussed the concept of private 
property, the idea of a right-based argument, and the distinction 
between general and special rights. That discussion was largely 
analytic in character. In the second parr, I want to use that 
analytical apparatus as a framework for considering the accounts 
of private property given in the theories of John Locke, G. W. F. 
Hegel, and Robert Nozick. 

My aim in this part· is twofold. I want to achieve the best possible 
·understanding of the theories of property developed by Locke and 
Hegel in the Second Treatise and the Philosophy of Right, 
respectively. But I also want to use them as examples for the 
purpose of ~xploring the implications of the distinction between 
SR-based arguments for private property and GR-based arguments 
for private property. · · 

In Chapter· 6, I_ shall expound Locke's theory of property in some 
detaiL I shall argue that Locke's case for private property centres 
around a p:ur.icular SR-b•scd argu~•cflt; ·dw 4wgumcnt aLt;ut r.he 
mtxing ·of fab'ortr.with resources. But there are also several other 
strands of argument in his account-· some hints ·of a theory of 
desert," sqpie ~tints of a utilitarian theory~and I shall try to show 
how these relate to what I take to be the core of the Lockean 
argument. Partly because of these other strands, but also for a much 
deeper re.aso~, Locke's argument cannot be regarded as a pure 
specimen of SR~hased argument in the way that, say, Nozick's can. 
l shall show that Locke embraces the ide~. of there being certain 
general human rights in the material sphere: for example, he 
recognizes that everyone h~s a claim-right against all the world (or 
at any rate against anyone with goods surplus to his own needs) to 
a basic minimum subsistence. But there are no general rights to 
priv~te property I on Lo-cke's account. i-Ie attempts in one or two 
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places to derive the existence of special rights of private property 
from the general right to subsistence; I shall argue that this attempt 
is .unsucce~sful. But the general right to subsistence remains in the 
background of his theory as a broad overarching constraint on the 
operation of his SR-based argument for private property. 

1 shail not undertake any systematic exposition of Nozick's 
theory, but rather use his account to expose what I take to be the 
deep structure of the SR-based approach to private property. In 
Anarchy, State, and Utopia, Nozick sketches what is almost a pure 
SR-based argument. Socialism and the redistributive welfare state 
are wrong, on Nozick's account, not just because they offend 
against general human rights (such as a putative ge_neral right_ to 
liberty), but because any attempt to realize them in practice would 
involve the. violation of special rights which individuals, in the 
course of history, have contingently acquired. These "entitlements 
are for Nozick the rock-bottom of the case_ for private· property. 
Even if a private property economy is against the general interest, 
even if it can be shown that it does not generate the. economic 
prosperity that ·is often claimed for it, even if the possession of 
property· answers to no deep human need and does not contribute 
to the ethical development of the individual-indeed, even if 
private property does not in the end maximize individual liberty
still, Nozick claims, it must be upheld and protected as the upshot 

.of our respect for a host of special rights that particular individuals 
have a~quired over--par.:ticular._t}ljng~:.J.?~~-~- has a right to the 
exclusive control and Cfisposition of Whiteaere;-5us·an. h~~ a right to 
the exclusive control and disposition of her Porsche; and so on. 
That is why there should be a private property element in the 
economy. According to Nozick, it would be a serious mistake to 
argue the case for private property the other way round: that is, it. 
would be a mistake on his view to say, first, that a' private property 
system is desirablc,-and therefore that Jones (or s01t'1eone) should 
have a Cight to control Whiteaere, and Susan (or someone) should 
have a right to control ·that Porsche. The spedfic rights that 
individuals have in relation to specific things take precedence over, 
and provide what Nozick takes to b·e the morally conclusive 
foundation for, the abstract case for private property. In Chapter 7, 
I shall examine this view and criticize the idea that"individuals can 
acquire exclusive property eights that are strong:enough to rebut all 
other material claims. 
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In Chapters 8 through I 1, I shall consider the subject of GR
bas~d arguments for private property. The main theory I want to 
consider here is the theory presented by Hegel in the Philosophy of 
Right. Hegel's theory of property (like much of his work) is 
philosophically very difficult and stylistically very obscure. In my 
opinion, no satisfactory exposition of the theory exists (at least in 
English) in the voluminous literature on Hegel. Most commentators 
are content to repeat or paraphrase what appear to be the crucial 
phrases in Hegel's presentation of his argument, without attempt
ing to explain what that argument actually involves. 1 This is a 
particular problem for those who approach the Philosophy of Right 
on the basis of a mildly sceptical interest in property, as opposed to 
an enthusiastic interest in the Hegelian dialectic. My intention is 
partly to fill that gap. I belie\-·e that Hegel's argument for pri1r·ate 
property is in fact a very interesting one, and mat it is worth 
expounding it in detail so that it can be set alongside and compared 
and contrasted with an equally detailed account of the Lockean 
approach. 

The contrast is important because the essence of Hegel's case is, 
as I shall argue, GR-based. Hegel believes that private property is 
something that each individual needs, something indeed which it is 
imperative for each individual to have if he is to go through the 
stages of ethical growth and development sketched out in the 
Philosophy of Right. On Hegel's account, the ethically important 
interest which a person has in being an owner is not the contingent 
interest which arises out of the fact that he has actualJy acquired 
some object in a certain war. Nor is it merely an interest in the use 
of the property object-for example, the need .to derh·e sustenance 
or enjoyment from it-since that interest could be serYed, as I haYe 
already said, in a non-private property regime. Hegel is concerned 
rather with a person's moral or spiritual interest in being in control 
of or responsible for some external object connected essentially 
with his well-being. This control and responsibility help to stablize 
the willing of the individual concerned, and give some concrete 
substance to his abstract freedom. It is an essential preliminal'}· to 
the growth of his substantial freedom. 

I shall precede my detailed account of Hegel's theory with a 
broader discussion of arguments of this type. ~lany writers ha\'e 

• Ryan's discussion in Proptrt~· rrnd Politiml Tl.•to.,· is a norablt and wdrome 
exception. 
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suggested thal bei1Jg an orimer is ethically important to individuals 
o\'er and above the material benefits rhat they may derive from the 
us·e and control of a resource. (In some cases, these arguments are 
used tO establish an ethical connection between private property 
and the prerequisites of citizenship.) To those who rake such a 
view, the e_rhical argument for property matters much more rhai:J 
any consideration of rhe material prosperity of a capitalist economy 
(though ir is fair ro say that on many of these accounts. the two 
('OO:SiJerJtions are not endrdy unconnected), and it matters more 
·also thar:-a any cor:tsiderarions of contingent enridement. The case 
rhar rhey make is based on the rdation berween private properry 
and individual freedom (understood on some 'positive' concep
tion). They are prepared to confront head-on the moral basis of 
socialism: _where a socialist sees prh·are properry ownership as 
corrupting, degrading, and alienating, they see ir as ennobling, 
fulfilling, and liberating; and where a historical materialist sees 
i~diridual private property as a transient phenomenon, an essen
tially bourgeois or petit-bourgeois idea connected necessarily to the 
early and middle srages of capiralisr consrruccion, these basically 
idealist thinkers see it as a transcendent necessicy for the formation 
and the integration of individual human autonomy, connected with 
me satisfaction of some of the deep~sr.and morally mosr·imporrant 
human 11eeds.-

In ChJpter 11, I shall examine a position which is sometimes 
adopred by liberals as a sorr of a 'half-way house' between an SR
based af)d a GR-based argument for private property. The position 
·is that people do have a general righ~ ro priyate pr9perty, but that 
this right amounts only to a right [0 an opportrmity to- ·acquire 

. propc:rry. In other words, the right generates a duty nor to exclude 
anypn~ from the dass of rhl"lSe who "'·'-" own property, but it does 
nor g"•nerare any dmy to see to it that everybody tloes have 
proper[)· .... Whether or nor . a parrkular perso~ acrually owns 
property depends, on this accounr, on whether he has gone through 
rhe pro~edures spedfied in an SR-bascd theory. I shall argue that 
rhis [!O)irion is unsatisfactory-mainly because it is difficult to find 
arglllllenrs which lend ir support hut which do nor also supporE the 
stronger view that (in Hegel's words) 'everyone must have 
property'. :z. If-that is so, then iris disingenuous on the part of those 
who be.lie\'e [hat an unequal distribution is justified to eire GR-

& Hegc:l, Philosoph)• o(Righr,.st'.:t. 49A, p.·137· 
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based arguments for private property to legitimate that position. 
On the whole, then, as I indicated in Chapter r, I am. interested in 

exploring the broadly egalitarian implications of the GR-based 
arguments. If private property rights are something that each 
person needs for the satisfactory· development of his autonomy, 
then it should be a matter of deep c9ncern if the distribution of 
these rights is such that some people end up with none. So far as 
their ethical development is concerned, it is as though private 
property did not exist at all. This has important implications for the 
various theories we are considering. Sometimes Nozick and other 
thinkers on the New Right seem to want to invoke GR-based 
considerations to strengthen their essentially SR-based arguments. 
That, I shall argue in Chapter 9, is a move not normally open to 
them; at the very least, it .. introduces deep tensions into their 
discussion. From an SR-based point of view, it is. not a matter of 
concern if an individual owns no property. If he has nor engaged in 
any of the contingent actions or transactions that give rise to these 
rights, he simply does not have any of the rights that an SR-based 
theorist is sworn to· uphold. Just as the proponent of 'pacta sunt 
servanda' is unconcerned with the fate of the man who has not 
entered into any contracts, so Nozick and Locke.are unconcerned 
with the plight of those who, as a matter of history, have not 
become entitled to anyth.ing. (Locke· may be concerned lest that 
person starve, but he will not be concerned with his propertyless
ness as such. Nozick is troubled by neither concern.) But on a GR
based account, their predicament is a matter of concern. Their 
ethical development is blocked: they cannot~ for example, go on to 
the stages of civic participation which presuppose that one has 
acquired the maruriry that owning property introduces into one's 
life; and so on. A GR-based element, then, in a theory like Nozick's 
'might provide olll ethical basis for violating the very entitlements 
which,-on his SR-based account, are said to be inviolable. If Nozick 
really wants to maintain the latter position, he must do so in all its 
stark~ess, without any of the rhetorical or justificatory advantages 
that he could derive from aligning himself with the deeper GR-
based tradition. · · 

EquaJiy, I think the egalitarian implications of GR-based 
argu~ents mea~ that it is not open to their proponents to invoke a 
theory of historical entitlement as a way of mapping their abstract 
theory of property into the justification of any actual distribution of. 
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resources. It is, I shall claim; not open to ~egel to argue (as in fact 
he does): private prop~rty is justifiable o~ GR-based groundsj 
therefore individual appropriation and transfer ·on the Lockei 
Nozick model is justified. · 

This, then, will be my main conclusion: GR~bas~d arguments and 
SR-based arguments for private property are not, in general, 
capable of supporting one ano~her. To the extent that they are 
com pined together in a single theory of property, the coherence of 
that theory is· put in question. In a final chapter, I shall say 
something abou~ the objection that private property for some 
necessarily involves-sooner or la_ter-propertylessness for a great 
many others. I! this _is true, a GR-based argument for private 
property is hopeless, since it puts forward as one of the rights of 
man something which cannot possibly be- realized on. a universal 
basis. Sometimes (as. in Marx's work) this objection is based on a· 
particular view about the direction of history. But" often it is based 
as much on a particular view of what the exercise of private 
property rights themselves involves. There is no room here to enter 
into any detailed discussion of historical determinism, but in 
Chapter 12 I shall try and refute the point .so far as· the conception 
of private property is concerned. 

2., INTERPRETING THE ARGUMENTS 

The terms 'SR-based' and 'GR-ba·sed' denote ideal types of 
argument (in the sense. defined by Web~r).J The ·same can be said of 
'right-based', 'goal-based', and •duty-based'. When we come to 
examine the arguments that have actually been influential in the: 
defence of private· property, .we are unlikely to come across pure 
instances of any of these types. The _th~ories we shall be examining 
are complex and multi-faceted. In each case all sorts. of consider
ations are adduced in re1ation to private property, and sometimes, 
as l have indicated, they _are not even internally consistent. 
Certainly, I will be doing less than justice to these theories by trying 
to cram them into this ideal-typic framework. Where the fit is less 
than perfect, I shall try to indicate why this is so. But the value of a 
set of ideal cypes lies entirely in what is done with it, in what we 
want to typify theories for. I beli~ve that my frame~ork has some 

-' See Weber, Econort~y ami Society, Vol. I, pp. 9 ff. 
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value, and, indeed, that it is arguably more valuable for a grasp of 
complex and impure cases than it would be for pure cases of the 
categorie~ it sets up. It helps us to expose and understand certain 
tensions in the material we are reading .. It helps explain our often 
ambiguous response to these arguments for private property: often, 
one feels compelled by the argument_ bu·t cheated somehow in the 
upshot, as though· something had been slipped into the picture 
.behind one's ba~k. And it gives us, I believe, some sort of 
analytically rigorous grip on rhe strangeness of the idea that private 
property-this regime dependent as it is, in the real world, on the 
arbitrary contingencies of fortune and endowment-could some-

. how be regarded by theorists in ·the Enlight-enment traditio·n as one 
of the fundamental and imprescriptible righ~s of man. . 

There is a further problem about the ap.plicadon of my c~regories 
to the arguments I shall be considering. In our use of a ·common 
framework, it may seem as though we are attempting to treat the 
various theories as though they were· on :a par, as thoug}:t the}· all 
had the same poin~, and as though each \vas ~erigag·ed' i·n the 
fulfil~ent of the same task or the success of the same campaign. But 
can we assume that Locke in the_ fihh chapter ofthe Seco.nd Treatise 
was erigaged in the same enterprise as Hegel was, a hun1dr~d and 
forcy years later and in a quite'different philosophieal and'political 
environment, in the Philosophy of Right, or that eithe~ of t~em was 
involved in doing what Nozick was doing in Part II of Anarchy, 
State, and Utopia? The sli-ghtest acquaintance with recent work and 

. recent" contr~ve~sies in the historidgraphy ~f political theory 
. ·indiCates that this \vould ·be a very. dangero.us ass·umption indeed."' 

From the poir;t of vie'v of the History of ideas, it·may seem crazy w 
suggest that there· is a single enterprise-de(ending p'rivate·prop-

. eity-which unites these theorists, and somehow bridges the gap of 
histo_ry and problematic between Berlin in 1 82.:i and Han·ard in 
1974, or between the Exclusion· Crisis· in se,·enteenth-century 
'England ·aria the resurgence ·of conservati\"e lib-ertarianism in 
·modern America. A sensith·e historian of ideas might warn· to say 
that Locke was ·up to one thing (tailoring the implications of 
revolutionary constitutionalism to fit the economic predilections of 
his well-heeled audience), Hegel another (educating civil !'en·ants 
for .their role in -~ consen·ative Prussian state), and Nozick yet 

· 4 For _modern approaches lCI the historiography of polirical thCiu~ht. ~et. e.g. 
Skinner, 'Meanin'g and Underst·anding•. Th~re is:~. u~eful critique of thi~ arrroach in 
Boucher, 'New Histories of Politic:1l Thought". 
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another (providing an inrellecrual basis for political resistance to 
the claims of the left-liberal ideolo'gy oi social justice). If there is no 
single rask uniting these rhree thinkers, how is it possible to apply a 
common framework of categories ro rheir disparate arguments
categories which are supposed m represent different ways of doing 
essenrially the same 'rhing? 

Three points may be made in relation to this difficulty. First, it is 
easy to exaggerate rhe relativity of concerns, tasks, meanings, and 
problc:marics in rhe hiswry of polirkal thought. No doubt it is 
necessJr)" ro read each theory in reiarion to the intellectual (and 
hislOri"Jl, culrural, political, and biogr.lphical) context in which it 
was \\' ri nen t no dou br we do ourselves J grave disservice in treating 
chap[ers from Locke~ Hegel, and Nozick as though they had 
appeared as a symposium in the laresr issue of Pliilosophy and 
Public A{{.1irs. Bur ir cannot ll.e m·ainrained char all theories are 
utterly .1nd irrevoc~bly contexr-reladve, arid that it is impossible to 
underlirand them J,J_nle~s one is (or was) a participant in rhe milieu 
rhar bro.ught them forch. If thar were true, m1y ~on of un~erstand
ing \\·auld be our of rhe question. \YJe could not even relate 
indiyidual words and phrases, in Lo~ke's text, for example, to 
mo~ern meanings or modern understJ.ndings; the text yvould be 
literally indecipherable.s If, on rhe other hand, something less than 
this ausr .. ~re reladvism is rrue~if, for example, it is possible for us 
ro grasp. and explicate the meanings of at least individual phrases 
and pr,)pc.)sirio.ns in an hisroric31 rexr hy h~inging them into relation 
with phra·~~s and proposidons rhar we use and are. familiar with
then. why ~ar .. rhat there is anything. i~ principle stopping us from 
grasping and explicating wh~le theories by bringing ·them into 
. .::elation with 9ther theories that we are disposed to put forward? 
T~. b~ sure, th.is _·1~msr be·. done sensitively and carefully; but 
soai\~rhing more than a \'ague unease a bout contextual relativity is 
necessary._ ~Q show t}:tar it cannot be done at all in a particular case. 

Secondly, we must remember that none of these theories was 
wrirren or co~.ceh·ed in a scaric or theoretically isolated context. 
Each of these philosophers wrote with one eye on his intellectual 
predecessors-the others who had. grappled with what he, at any 
rate, rook to be the same or similar problems-and with the other 
eye . on his successors-those \Vhom he expected to read and 

t Th~ problem would be one of •radical tr.a.nslation•: sec Quine, Word and 
Object; Da\·idson, Trurh and lnrerpret;Jtioll, Chs. 9-16• and Blackburn, Spreading 
rhe \\7eir.i, pp. 57 ff. 
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criticize his argum-ents and propose alternatives to them. Nor need 
these have been only his immediate predecessors and his immediate 
successors: each referred. and related his own discussion to a 
tradition of ·argumentation on what he took to be, again, 
substantially the same problem. (Thus Hegel addresses the argu
ments of Plato concerning private property, and Nozick those of 
Locke.) We must not let the excitement of discovering the 
immediate and personal problematic of each writer-With whom 
must he curry favour? What threat of censorship does he face? Will 
he- get tenure? Which book, among those recently published, cries 
out for an answer? Where· is the next meal coming from? and so 
on-blind us to the fact that they were all conscious of considering 
a common problem which they believed had been since ancient 
times one of the constitutive themes of the tradition of Western 
political philosophy. 6 

thirdly, it is necessary to emphasize that the concerns of the 
working political rheorist are bound to be different frorn those of 
the historian of ideas. The histori-an of ideas is interested in tracing 
the growth and development of thought about polidcs presumably 
in the context of a wider attempt to grasp and understand the flow 
Qf life and thought in rhe past.)3ut the working political theorist is 
primarily interested in modern political problems-issues like how 
the economy should be organized, how social structures should be 
judged, what forms of political life are consonant with what we 
value, and so on. The context of our concerns, in this work, is the 
modern debate about the fundamentals of economic life and 
economic institutions. It is a·n is.sue which is srm best expressed for 
us in Aristotle's question: 'What are the best arrangements to make 
about property, if a state is to be as well constituted as jt is possible 
to make it? Is property to be held in common or not?'7 Now, 
whether the historian of ideas likes it or..not (and whether or not it 
is 'fair' to the 'historical figure whose work and _individuality he 
cherishes-whatever that means), each of the theories we are 
examining is now used as a resource in the modern debate about 
the defensibility of private property. For the most pressing and 
urg_ent practi~al reasons, we want to know what (if anything) is to 
be said on behalf of this institution whose worth and justice is now 
so much in dispute. Theories such as the ones we are consider~ng 

' Cf. Strauss, Whaf is Political Philosophy/, Ch. 1. 
7 Arisrotlc, Politics, Bk. II, Ch. s (Sinclair•s tran~l:nion, p. 62.}. 
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provide a rich fund of insight, reminder, and argument which can 
and should be drawn on in the modern debate.] am not saying that 
we should simply plunder these resources, grabbing a phrase here 
and a snatch of argument there to suit our current polemical 
preoccupations. 8 But there is some value in considering, for each of 
these theories, what is the. best case-the most coherent and 
compelling-that could be made out on behalf of private property 
using these materials.9 That may not guarantee the most accurate 
interpreta.tion "(if accuracy; is. to be ·conceived in term.s .of fidelity to· 
the author,s inte.ntions), though_ I suspect we may do better for 
accuracy working along these lines than at first appears. But at any 
rate it may be the best way to interpret the theory we are studying, 
in the familiar sense "of the way that does us, as opposed to the dead 
author, the most good. 10 

If we were to eschew this approach as 'anachronistic, as Quentin 
Skinner and others ~·ometimes seem to suggest, our political theory 
would be impoverished and emasculated beyond belief. On the one 
hand, we would have to foresake any hope of a critical understanding 
of ·pa.st theories- for a critical understanding is an understanding 
which evaluates argurri~nts, ·and which can do so only from some 
perspective associated with "the evaluator's own concerns. (But if we 
abandon critical understanding, what ·other modes of-histori
cal?-understanding does that leave?) On the other hand, we 
would have to purge our modern thinking about political issues of 
any r~ference to the thought and writing of past philosophers, for 
all such references would be. toiidemned. as anachronistic" on the 
Skinner approach: I cannot believe· that a~yone se~iously. thinks: 
that w~uld be desirable. The only sense I can make of Skinner's. 
strictures is that they are intended as a hermeneutic for the historian 
alone. As for the working·political theorist, it is hard to imagine 
what sort of mistake he could possibly be accused of making if he 
were to m·ake use of historical materials-like the works of Locke, 
Hegel, a~d Nozick-in a modern debate_ ab~ut property·. 

. . 
8 Cf. Fou.c::ault, PoweriKt~ow/edBe• pp. 53-4: ''fhe only valid tribute to thought 

such as Nietzsche's is precisely to use.it, t.9 deform it,_ to make it groan and protest. 
And if commentators then say I am being faithful or unfaithful to Nietzsche, that is 
of absolutely no interest.' ·. 

' I adopt this formulation from Ronald Dworkin. Law's Emp;re. 
10 See also Ryan, Property ar1d Political Theory, •Introduction'. 
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Locke's Discussion of Property 

I. INTRODUCTION 

In this chapter I shall discuss in some detail the theory of property 
presented in John Locke's Two Treatises of Government. I shall 

· argue that. Locke•s account, though it has some utilitarian and GR
based strands in it, is to be regarded as fundamentally an SR-based 
justification of private propercy. 

-Loc~e was anxious to establish that the royal government of 
Stuart England-and indeed any government~had a duty to 
respect existing property rights. 'The Supream Power; he wrote, 
'cannot take from any Man any part of his Property without his 
own consent ... ·. [l]t is a mist_~ke to think, that the Supream or 
Legislati.ve Power of any Commonwealth, can do what it will, and 
dispose of the Estate of the Subject arbitrarily, or take any ·part of 
them at pleasure' (II. I 3 8). 1 He wants to argue that Yiolation of this 
duty is a legitimate ground for violent and even revolutionary 
resistance to the -powers that be: 'When!!ver the Legisiators 
endeavour to take away, and .destroy the Property of the People, ... 
they .put themselves into a state of War wi~h- the ·People, who are 
thereupon absolved from anr further Obedience, and are left to the 
common Refuge, which God h~th provided .for aU ~ien, ag~inst 
Force and Violence' (II. -2.2.2.). The basis of this extreme position, I 
'want to argue, is not that .the-existence of private proper'i)· sen·es 
the public go'od (though Locke certainly bdie\·ed that), but rather 
that rights of private property are among the rights that men bring 
·with them into political society and for whose protection political 
society is set up: - -

For the preservation of Property beihg the end of Go\·emment, and that for 
which Men enter into sociecy, it necessarily supposes and -requires, that the 
People should have Property, without which the>· must be suppos'd to lose 

• Parenthical 'references in ·the text of this chapter are to john Locke"s T"-o 
Treatises a{Gouemmmt, b)· treati~~ and ~ion nurn~r. · 
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mat by enrring inro Society, which was the end for which they enrered into 
ir, too gross an absurdicy for ~ny man ro ov.:n. (II. I 38) 

These privare property rights, according m Locke, are natural 
rights- nor in the sense thar men are· born wi_th them-bin in the 
sense that, though rhey are acquired righrs, they are acquired as a 
result of actions and transactions that men undertake on their own 
iniriati\'c and nor by virrue of rhe operarion of any civil framework 
of po~iri,·e rules vesting those rights in them. The account of how 
and why these special righrs of private property arise our of such 
:h.-dons i.lnd transactions is the basis of Locke's account of the moral 
imporrance of the duty ro respect properry holdings; and therefore; 
indirecrly, it is the basis of the main argument that a Lockean can 
offer against any attempt ro ser up alrernarive systems of property 
in a :ic.Kiery pre\'iously characterized by private ownership .. 

Anorher way of purring this is to sJy that Locke's theory of 
properry is like the theory au dined by Roben Nozick:~ it is a theory 
of hi~torit".zl e11titlemeut. Ownership rights are established conrin
gendr Jnd historically as the upshot _of \vhat individuals have done; 
rherdure it is nor open ro us m abroga_te or reorder them on the 
basis of what we think sodety ought to do. So far as justice is 
conc~rned, rhe task of the srate is to protect those private holdings 
whose historical pedigree· can be established, t"o rectify historical 
injusri,.e where it has occurred, but not to. assen any more 
subsrJnrial jurisdiction ·over privarely held ·resources than is 
ne"e::;sJ.r)" to discharge those tasks. The government-even a 
go,:ernment acting with enthusiastic popular support- is con
strained by the independendy established eights of the individuals 
subject ro it: 'Individuals have ·rights, and there are things no person 
br:: group may do ro them (wirhout violating these rights).'l The 
ownership of parricula"r resources~ e\·en socially significant re
souri:es, is among ·rhe righrs which define an·d Jimit the space 
available for governments to act. 

Though rheir theories share this basic shape, there are a number 
of imponant diff~rences between locke's account of property and 
(he (heury sketched our by Nozick. 1 s)lJJl point these out as we go 
along. Bur there is one overriding difference that has a bearing on 
my overall characterization of locke's view, so I should mention it 
immediately. 

J. Nozick, A11.1rchy, St111e •• mJ Utopw, Ch. 7· 
, Ibid. p. ix. . . 
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. According to Locke, not only is government action constrained 
by special rights of private property, but those rights are themselves 
constrained by a deeper and, in the last res.orr, more powerful 
general right which each man has to· the material necessities for his 
survival. This forms the basis of what one might refer to as 
entitlements. of charity in Locke's system (see I. 42). Because it 
constrains the rights which constrain the activities of governments, 
it could be argued that its effect is to extend the realm of legitimate 
state action and to provide a justifying ground for redistributive 
activism in the economic sphere~"' Occasionally, Locke tries to 
argue thar, given the circumstances of hu.man life, this general right 
to subsistence actually generates. the moral basis of parcicular 
private property rights. In section 6, I shall criticize this strand of 
Locke's argument. But it raises the question: why, if this general 
right lies at the basis of Locke's theory, do we describe it still as 
presenting a special-right-based argument for private property? The 
answer is that rhe general right has nothing to do wirh private 
property as such: ir is simply a right to the material wherewithal for 
survival and that might be provided on the basis of any type of 
property regime. Subsistence is the basis of a general right in 
Locke's theory, but subsistence organized on the basis of private 
ownership is not. The justification of private property, as such, is 
SR-based: rights of private property_ are. not God-given to the 
individuals who have them. Of course, Locke believed that private 
property was fav~ured by God, and that He created the world and 
its. resources. wirh the intention that individuals should acquire 
rights over it in this way. But there is nothing in Locke to support 
the proposition rhat private property is something which all 
persons have a general right to; his position is that provided each 
person's subsistence is taken care of there is no cause for moral 
concern if a,nybody happens not to have acquired any resources as 
his own private property. · 

Now I would feel less secure about all this if Locke had been 
anything more tlti\n half-hearted in his attempt to derive special 
right~ of ownership from the general right ~o subsistence, or if that 

.. Of course, Locke had difficulty believing that there were in fact people in this 
soc[ of extreme need. His biographer quotes from a Board of Trade memorandum 
indicating that in Locke,s view most so-caJied poveny was .more the result of idleness 
and corruption than of real wam: CranS[on, John Locke, pp. "14-S· See also 
Waldron, 'locke's Accounr of Inheritance', pp. 44-5, anc.J 'Turfs My Servant Has 
Cut'.p. q. 
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attempt had shown. substantial signs of success. But the main 
argument for private property; though conducted .against the 
background of the general right we are considering, is-· in fact 
independent of it: it is the argument based on the idea that. when a 
man labours on a resource, he puts something of himself into it, 
something which gives him (roughly) the same sort of entitlement 
to the resource as he had originally in respect of his self, his person, 
and his actions. I shall argue that in the end this argument too is 
unacceptable. But the key to my characterization of Locke as an 
SR-based defender of private property lies in my attribution of this 
to him. as the main argument for his claim that no derogations may 
be made from the private. property .of individuals by the state. 

There has been an immense amount written about Locke's theory 
of p·ropercy in recent years. This is partly because of the general 
revival of interest in Lockean political theory and partly. be~ause of 
the connection between Locke's theory of propertY. and modern 
discussions of justice and capitalism. The interpretative \York that 
~·as kindled most controversy is C. B. Macpherson's book, The 
Political Theory of Possessive Individua"/ism, with its claim that 
Locke· is trying to provide a justification for early modern 
capitalism and a legitimating basis for a society where political as 
well as economic. rights are to be allocated along strict class lines. I 
shall not say a great deal about Macpherson's interpretation; 
though his work remains important, the class-based side of his 
interp~etation has, I think, been decisively refuted.S Recently, 
however, a substantial new work on Locke's. theory of property has 
been written: James Tully's A Discourse o't Property: ]oh11 Locke 
and his Adversaries. Tully's book involves a far more radical 
·rereading of Locke than Macpherson's did; briefly, his thesis 
appears to be that, far from providing a legitimation for capitalism, 
Locke denied that there could be private property in the state of 
nature, insisting that private property was only the creature of civil 
society and could always be rearranged or redistributed for the 
public good. The book contains a number of fresh insights, and the 
author's acquaintance with sixteenth- and seventeenth-century 
theories of property is formidable. J;\ut the theory which Tully 
attributes to Locke. is simply not .f.,.ocke's t'Jeqry; -and the 
attribution is based on what can only be describe~ _as a very 

s s~e Ryan, 'Locke· and the Dictatorship of Bourg~oisie'. Bm for ·the lingering 
influence of Macpherson's view among anti-liberal writers, see Arblaster, Rise and 
Decline o{Westtrn Liberalism, p. 165. ' 



. seriously defective reading of the Two Treatises. Because I think 
that Tully's mistakes are instructive, and because the interpretation 
of Lo.cke which he wants to reject is considerably more. interesting, 
for our purposes and in general, ~han his own interpretation, I shall 
take the opportunity at a number of places in t~is· chapter to 
indicate where the mistakes ·in Tully's analysis lie. 

1. THE THEOLOGICAL PREMISSES 

john Locke's account of own~rship ·in the Two. Treati;e-5 of 
Governme,t has a theological dimension ":hich is lacking in the 
modern discussion of propert)·. and justice. We _are _told in Locke·s 
writings that the natural resources of the world are the s~bject of 
the original donation from God to man described in rhe early 
chapters of Genesis: 'The Earth~ and all that is therein, is given to 
Men for the Support and Co~1\fort o(their being' (II. 2.6). Resources 
are seen by Locke not merely (as we have defined them) as material 
objects capable of satisfying human wants and. ne·eds, but as created 
objects intende~ for human use~ · · · ·· 

God .... made Man, •.• and furnished the World with things 6t for Food 
and Ray~ent and o~er N~cessaries of Life, Subsen·ient to his design, that 
Man should live and. abide for some time upon the F~ce of the Earth, and 
not that so curious and wonderful a piece of Workmanship-b)~ ... want of 
Necessaries, should perish again, presently. after a few moments 
conti~uanc_e ... ~1. 86) · · · ·.·· 

Opinions differ as to the import~nce of ·thi~ .theological dimension. 
Certainly, it distinguishes the premi~se.s qf L.ocke's account.from 
some of the other .the.ories we shall be looking at; bu~·- does it 
distinguish them· in ter~s of their implications? Sorne. com
mentators insist that it makes a great deal of d.ifference. Locke·s 
theory of property, they say, .ca~mot be ~estated adequatelr in 
secular terms; it is theological through and through.6 (One 
philosopher has even suggested that the Lockean doctrine is not fit 
to be taught in the public schools of America as the First 
Amendment ·is 'ctir.rently .understood!7) It ~as been suggested too 
that this is a factor which distinguishes locke·s ~·iew from the 

~ Ser~>mm., PolitiC4tTJ:owr.t':>'.'~ L..r.Y..l.~. a._' dr:..~ 
7 Ali5dair .Mxhrt~ i!J rlJr C.::::--~ l-"'1:._ 5 ~ .: 0:&.d.. T. :_. • T ~ 

•9-1~ 
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superfid.1lly similar. account of pro pe-rry in Nozick's Anarchy, 
Stute, .111d Utopia, and that i[ is ·[he lack of any [heological 

:premisses which explains rhe comparari\'e inhumanity of Nozick•s 
rheory .. 8 

This is nor a question that can be dis~ussed at any length here. It 
does seem m me that parts of Locke1s political philosophy are 
difficult ro restate in secular terms. His argument for the juridical 
equality of persons {II. 4-6) and his Jccounr of the inalienability 
and impr~s..:ripribiliry of cerrain human rights (II. 23) are the most 
prl'nninenr example:;. l\1oreover, these positions are so fundamental 
ro Lo.:ke's political philosophy rhar fh.ey ·give rhe whole thing an 
undeniJbly rheological tlavour. Bur other aspects of Locke•s 
political philosophy- for example, his argument fro·m the exist
ence of narural rights to a natural po\\'er of punishment (II. 7)
could be .accepted by philosophers who wanted no truck with 
theistic or crearionist hrporheses. The wide appeal of Locke,s 
theory, e\·en given his own undoubted Christian commitments, is 

·helped by the fact that his rheology is nor wholly voluntaristic. 
Though the ipsissima verba of Holy Writ matter for Locke 
(parcicularly in the First Treatise), still he shares the vi.ew held by 
most thinkers in rhe natural law tradition char there is no gaping 
divergence between faith and reason, and that much if not all of 
what God requires of us could be inferred ~ a matter of reason and 
common sense any\vay. {The project of demonstrating that this is 
[he ca:;e was, as John Dunn and others have pointed out, the driving 
f9rce of all Locke•s philosophical work, though one that" remained 
uncompleted.9} :·So,. while we will nor discuss in any dera~l the 
quesdon of whether the premisses of Locke,s theory of property can 
be represented in secular terms, we should bear in mind his own 
insisr~n~e tha~ the same truths can be grounded in different ways. 
Typ~~al of rhis approach is the fo11o\\'ing passage, where Locke 
seems ·co be suggesting that, in the economic sphere, what we are 
told by revelation accords nor only with reason bur even with the 
promptings of impulse and instinct: 

God .... having made Man and the World thus, spoke to him, (that is) 
direcred him by his Senses and Reason ... [O rhe use of those things that 
were serviceable for his Subsistence and given him as means of his 

~ Sl.'l.' e.g. Hdd, •john Lo.:k~ on Raben Nozi~·k'. 
' Dunn, Lod.:t, pp. 6S-70i R)·an, Proptrty .m,J Politic:.Jl Thtory, pp .. u ff. 
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Preservation. And therefore I doubt nor, but before these words were 
pronounced, I Gen. 2.8, 2.9 (if they must be understood literally to have 
been spoken) and without any such Verbal Donation, Man had a right to 
the use of the Creatures, by the Will or Grant of God. For the strong desire 
of Preserving his Life :md Being having been Planted in him, ... Reason ... 
could not but reach him and assure him, .that purs~ing that natural 
Inclination he had to preserve his Being, he followed the Will of his Maker, 
and therefore had a right to the use of those Creatures, which by his 
Reason or Senses he could discover to be serviceable there~nto. (1. 86) 

This is quite common in Locke,s discussion of property. What God 
is supposed to have commanded, what reason tells us, and what our 
insrinc[s incline us to do, amount more or less to the same thing. 
There is no serious divergence between our riature as creatures, our 
nature as animals, and our nature as thinking things. 

For Locke, rhe rheory of property has fou·r main premisses that 
are expressed initially in theological terms. They are: (r) the 
doctrine that the world was 'intended by its creator for hum·an use; 
(2) the doctrine thar, being all creatures of the same rank or status, 
we are not to be used for one another's purposes as the lower 
animals etc. are for ours; (3) the doctrine that God intends as many 
of us as possible to survive and requires us to carry out that 
purpose; and (4) the doctrine that _God .has commanded us to 
labour for our subsistence. I will briefly discuss each of them. 

(1) The Use of Resources.:'Ibe first doctrine is regarded as both a 
revealed and a self-evident truth (I. 28 and 86, respectively). As 
creatures with needs and appetites finding themselves in a world of 
resources capable· of satisfying them, none of us can be criticized, at 
least in general, for making use of what is evidently useful. As we 
have seen, the task of a theory of property is to determine, when 
there are disputes, who is to make use of what; but the starting 
point of any but the most fanatically ascetic theory must be that 
useful objects· are there to be used for the support and comfort of 
human life. 10 

(2) "Equality mzd Non-Subordjnation. The second doctrine 
consists of two parts: first, that there are morally important 
differences between human beings and members of other species 
that justify rhe subot"dination of the latter to the former; and, 
secondly, that there are no such differences between man and man. 

10 This is Kant's 'juridical posrulare of practical reason': see Kanr, Metaphys;c.al 
Eleme11ts of }rtstice, LaJJ trans., p. p. (Prussian Academy ~dn . .VI, 146). 
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. Sometimes the first part of the proposition is defended voluntarist
ically: Locke notes, for example, that the lion was created before 
Adam and suggests that God might have chosen to subordinate 
humans to the king of the beasts rather ·than the .other way round, 
thus appearing to indicate that only the contingency .. of God's 
express appointment makes the difference here- (I. 15). But 
elsewhere he defends the subordination of animals in a more 
naturalistic way. Man, he says, is 'an intellectual creature, and so 
capable of Dominion', and this 4intellectual Nature ... belonged to 

the whole Species, and enabled them to have Dominion over the 
inferiour Creatures' (1. 30). He notes the instinctive _rather than 
intellectual character of animal nature (1.- 56), and the animals' 
natural fear ~nd dread of man, which shows, he says, that they were 
made to be dominated by us (1. 34). . 

The second part is more_ difficult, and it was the crux 6'f Locke's 
case against Roh~rt Filmer, the theorist of patriarchalism an_d royal 
absolutism, against whom Locke's Treatises were mainly directed. u 

According_ tp ·Filmer, God gave the world a·nd. its resources 
(includ~ng the lower animals) not to all men, but to Adam and his 
line by natural inheritance. Adam's property in the world and all its 
resources was coupled with (and an}rway iri effect amounted to) a 
grant of absolute dominion over all mankind. Since he had the right 
to exclusive control over everything that anyone needed, it was for 
him to lay down the terms on which others lived and died. This, 
Filmer argued, was the original prototype of the absolute regal 
po.wer which he urged for England; and, indeed~ he suggested that 
the authority of the Stuart monarchs could be traced back through 
to the Adainite line. The last claim, ·of course,· was the easiest for 
Locke to ridicule (see I. 104-69). u. But he also wanted to attack the 
premisses of Filmer's position. The terms of the original donation 
set out in Genesis, Locke argued, establish 'nothing but the giving 
to Man, the whole Species of Man, as the chief Inhnbitant, who is 
the image of his Maker, the Dominion over the other .Creatures' (I. 
40). Neither reason nor revelation indicates that any man has been 
favoured with peculiar authority from God over his·fellows, 

there being nothing more evident, than that Creatur~s of the ~arne species 
11 Filmer, Patriarcha. See also Laslett, •Jntrodu~tion' to Locke, Truo Treatises, 

Pts. 2.-3. 
n Cf. Ryan, . Property attd Political Theory, pp. 14-I5: 'Locke's negative 

arguments against Filmer strike most later readers as a simple, i£ unnecessarily 
prolonged knockout of a wholl)· inept target.' 
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and rank promiscuously born to all the same advantages of Nature, and the 
use of the same faculties, should also be equal one amongst another ... 
. unless. ~e Lord and Master of them aU, should by any manifest Declaration 
of his Will set 9ne above another, and confer on him by an e\·ident and 
clear appointment an undoubted right to Dominion and S~vereignty. {II. 4) 

Locke was not the first-nor certainly the last-philosopher to 
argue from some basic 'Community of Nature' (II. 6) among 
human beings to a doctrine of equal authority and non
subordination.1' Of course, he recognized that there were and 
should be certain inequalities among men (II. 54): inequalities of 
strength or wisdom might license inequalities of political power; 
inequalities of effort, acquisir ion, and opportunity might license 
inequalities of property. But these connections would be established 
in the body of Locke's political theory not in its premisses. It is not 
the point of the contractarian theory that the wisest should rule; 
though in a Lockean society. we should expect wisdom to be a 
distinguishing mark of the responsible and s·uccessful magistrate. 
Similarly, it is not, as we shall ~ee, the point of the Lockean theory 
of property th;:it 'the Industrious and Rational, ~houJd inherit the 
earth, though if the problem of allocation is sol\'ed along Locke,an 
lines 'mapy of the first generation of owners, at least, will. be 
industrious .and rational men." In its. starting point, at any r:ue.· the 
Lockean theory of property~ like the theory of politics~ is 
egalitarian. · 

(3) The Duty to Preserpe Human L;fe. The basis of the third 
doctrine is regarded by Locke as more or less self·e\·igent, like .. the 
first. From. a God's eye point of view, each act oh:reating a lmman 
is purposeful: it would be self-defeating to create ·'a. being a ~;lout 

· whose survival one was indifferent (1 .. 86). From t~e.point of view 
of'each human, however, his own survival is paramount, both as a 
right and as a responsibility. (I suspect that Locke, if pressed, would 
have adduced some sort of limited psychological egoism as eviJence 
of God's will in this regard.) So -though 'the Fundamental Law of 
Nature' js 'Man being to be preserved, as much as possible' (II. 16 
et passim), the law that each man is under is this: 'E\·ery one as he is 
bound to preserve himself, and not to quit his Station wilfully; so 
by the like reason when his own Preservation comes not in 

'' For a more recent attempt, see Williams 'The Idea of Equality', rr· 11 z. f(. and 
110 ff.; Williams adopts a 'presumpti\·isr• app~oach to equality surprising.!}· similar 
to Locke's in Two Treatises, II, sect. 6. 
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.:ompcdcion, ought he, as much ash~ ~an, ro preserve the rest of 
~tankin.:f .. .' (II. 6). 1 -t One's O\•in presc:rvadmi comes .firstJ but the 
presen•arion of others comes second, and thar is important. The 
dury Eo preserve others has .prioricy• o\'er all egoistic interests of 
one's own (save one·s bare survival>;" ir has 'priority, for instance, 
over rhe desire for luxu·ry, enjoyment, and rhe accumulation of 
power. . 

Does rhe doctrine impose positive duties ·to come to the 
Jssisran.:-e of others? Inidall)', it is glossed in terms of a negative 
Jury-a man ~may nor unless it be r~, Jo Jusdce to an Offender, 
rake JW.l)', or impair rhe life, or whar rends ro the Preservation of 
rhe Life, Liberry, Health, Limb or Goods of another' (II. 6). But 
Locke quickly makes it clear rhar rhe dury has a positive side to it as 
well. \\:'nen it is pur rogerher with premisses (1) and (2.), it generates 
rhe folJo\-.·ing claim-right as rhe subsranrive basis of the Lockean 
theory of properry: '~fen, being ·once born, have a right to their 
Prescn·arion, and consequeml)• to ~·fear and Drink, and such ocher 
things, dS Narure affords for rheir Sub:;iscence' (II. 25). That this 
doctrine imposes posirive duties on me:n ro satisfy others' needs (or 
ar least sra~d aside while [he needy make use of property acquired 
by those who are not needy), and rhar rhese duties are correlative to 
the rights of the needy, is emphasized in the following· important 
and ofren-o\'erlooked passage from the First Treatise: 

God the Lord and Falher of all, has given no one of his Children such a 
Propcny, in his peculiar portion of the rhings of chis World, but that he has 
gi\•en his need)' Brother a Right to the Surplusage of his Goods; so ~har it 
cannor justly be denied him, when his pressing wants call for ir .. ' . As 
Jusricc gh•c:; every l\.bn a Tide ro rhe produL:t of his honest Industry, ... so 
Charity gives every Man a Tide to so much our of another's Plenty, as will 
ko:p !lim from c:xrream \\'anr, where he hJ.s no means ro subsis[ otherwise. 
(1. ~ i) 

(We should perhaps note the context of rhis assertion. It is used in 
rhe First Treatise as a second line of defence against Filmer's 
position: ro show that e\'en if God had given Adam all the world, 
srill ir would have been unjusr of him to threaten to withold 
resour("es from others unless his polirkal dominion was acknow
ledged (I. 4 1-3 ). Locke, in other words, is nor prepared to concede 
absolute righ[s ro aiJ)' owner, no matter how respectable the 

14 For __ rh~ imponance of this ord~ring, sec \X1.1ldron, 'Enough and as Good•, 
pp. ~1~ u. . 
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pedigree of his endowment. I have taken the liberty of reading the 
account of property in the Second Treatise as though it incorpor
ated this doctrine, despite the fact that entitlements of charity are 
never referred to there and that its explicit invocation in the First 
Treatise is purely ad hominem. But the resulting theory is'consisrent 
and not unattractive, and I do not think this reading poses any 
serious exegetical·problems.) 

(4) The Duty to Labour. The fourth theological premiss of 
Locke,s account is that God has commanded man ro labour for his 
subsistence. Once again, this is put forward both as revelation and 
as common sense: 'God Commanded, and his Wants forced him to 
labour' (II. 3 5 ). Manna-from-heaven and loaves-and-fishes incid
ents are few and far between in biblical · history; the normal 
situation is one in which it is apparent both that created nature 
provides the wherewithal for the satisfaction of our needs and that 
we must work ro derive that satisfac~ion from it. In his argument 
against Filmer, Locke noted wryly that if God had intended to 
make Adam ruler of all the world, he 'made him but a very poor 
Monarch': 'God sers him to work for his living, and seems rather ro 
give him a Spade into his hand, to subdue the earth, than a Scepter 
to Rule over its Jnhabitants. In .the sweat of ~hy Face thou shalt eat 
thy Bread, says -God to him .. .'; (1. 45}. Moreover, it appears from 
Locke's discussion chat God requires us to do more than gain a bare 
subsistence from the resources He has provided: 'God gave the 
World to Men ... for their benefit, and the greatest Conveniencies 
of Life they were capable to draw from it, it cannot be supposed he 
·meant it should always remain ... uncultivated' (II. 34}. Productive 
labour, then, is virtuous and God-fearing; while idleness is sinful as 
well as anti-social. 

We should note, though, that Locke does not connect the duty to 
labour with any idea of a natural impulse to carry it out. Labour is 
an irksome curse: rhere is, on his account, nothing corresponding to 
the later view (found, for example_, i!l Marx's ~ritings) that work 
can be a fulfilling form of self-expression. Its importance for Locke 
is purely instrumenral and the bas~s of our secular recognition of its 
importance lies, nor in our finding fulfilment in it, but in our 
commonsense realization that we have to work in order to survive 
and flourish. 1 s 

• J For an excellent discussion, see Ryan, Properry a11d Politit: .• d Theory, pp. ;-1 :z.. 
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3· ORIGINAL COMMU~ISM 

The starting point of Locke's discussion of property ·is the difficulty 
which arises out of his insistence that, although the· world· was 
created for mankind, no part-of it was allocated initia1ly to any 
particular man· for his exclusive use. Since the world and its 
resources were given 'to .Adam and his posterity in common' (II. 
2. 5 ), some further explanation is necessary to show how particular 
resources could be held legitimately as private property.-The view 

1
that God ave thew ori inally to man or to a articuta·r man as 
' rivate ro er was defen e as we have seen, by Ro ert Filmer, 
w o m ed · :wlili_ his t eory of natur_al ineq a 1ty an r e 1vine 
n t of kings. Private properg 1or-~ap-t t~§ n1s ·gesseiiaii\ii:iis, 
on-Fifmer's account, natural and primeva:J... while private B~ 
.!§.r~y.one:e:I.s:c::Ylii:the£Eea~uJ::e.:ef .. politie.alsoye[eignty .. As the king 
was the fount of alJ law, so also he was the origin of all the property 
rights that his subjec.ts had; it followed that it was absurd for a 
subject to assert his own rights of property in the face of the king 
and his fiscal prerogative. 

Since the point of writing the Two Treatises was to challenge the 
Stuart appeal to the ~qyal prerogative, Locke would have nothing 
to do with Filmerian conventionalism about subjects' property. But 
though he rejected Filmer's theory, his own position of original 
communism was itself unsatisfactory from an ideological point of 
view. A revolutionary theory of politi~ is diffic~t-eno\igh ro sell at 
the best of times, and Locke's intended a.udience-Whig merchants 
and the wavering rural squirearchy:r 6:.._'*~re unlikely ro be con
vinced by a theory of political revolution if it also threatened to 
undermine the moral basis of their material wealth and security. 
Filmer wa·s aware of this potential embarrassment m tne fneones of 
his opponents. He has argued ,J:Iuii theories of natural right were 
thrown into confusion and_ contradiction by the fundmental 'error 
which the heathens· taught, that all things at first were common, 
and that all men·\ver; equal'.17 With potentially devastating effects 
for revolutionary constitutionalism, he pointed out that theories 
based on this premiss ·faced a dilemma. Either they entailed 
something Hke the Levellers' conclusion that private pro'perty was 
illegitimate ·and a usurpation of common rights; or the}~ required 

16 There has been a lot of recent work on Locke's intended audience. See e.g. 
Laslett, 'Introduction' to Locke, Two Treatisesi Dunn, Politict1f Thmtght of john 
Locke, Chs. s-(;; and Goldie, 'john Locke and Anglican Royalism·. 

•1 Filmer, Patriarcha, p. :z.6:z.. · · 



6. Locke•s Disc11ssion of Property 149 
. . . 

that the law of na'ture and the terms of God's donation could be 
varied after the f~ct by huma·n convention. The price of the f~rmer 
alternative would be an unpopular and practically. unacceptable 
political theory, while the cost of the latter would be a theory that 
was intellectually- disreputable. Lockets task, then; was to dissolve
this dilemma and to indicate how i:he legitimacy of private property 
flowed naturally and without inconsistency from the claims about 
equalitY- and common endowment which he heeded as premisses for 
his attack on royal absolutism. 
·. The . way i~ which .. tlie original community of goods was 
understood would clearly make a difference to the solution of this 
problem. It is easy to imagine an extreme version of original 
communism, from which no plausible theori of private property 
could be developed. Suppose each individual were conceived to 
have an inseverable, inalienable, and imprescriptible claim-righr in 
common with the rest of mankind to the use of each and every 
resource. Then' everyone would have a right to use aU resources in 
common with others, but no one coJ.Jld ever be excluded by any 
means from the use of anything. To allow for the development of a 
theory of private pro pert}', the rights involved in origmal commun
ism have to be something less than these rigid claim-rights. Two 
possibilities suggest themsel.ves. ·First, perhaps the common rights 
could be thought of as alienable rights, opening the way for the 
possibility of the establishments of private property by universal 
consent. Or,. secondly,. perhaps original communism could be 
thought of as a system of pure liberties, irivolvirig no claim-rights at 
all: if, for example, original communism rpeant nothing ~ore than 
an absence of private property rights in resources whe~ they were 
created, then the problem would be reduced to one of explaining 
how private property could be generated ex nihilo-a consid_erably 
easier proposition than explaining its establishment in the fac(" of 
pre-existing common rights. Those are n':P possibilities ... For 
various reasons; Locke did not want to ·take either· approach, 
though his own solution has rather more ~n common with the 
second than the first. 

(i) Conse,t 

The first option-alienation of original common rights by con
sent-was the solution favoured by Locke's predecessors in the 
natural law _tradition, Hugo Grotius ·and Samuel Pufendoi-f. Since 
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Puiendorf's theory went furrher in this direcrion rhan mat of 
Grocius, a brief outline of it will sen·e as a useful point of contrast 
wim Locke's theory. 

Pufendorf denied that first raking was sufficient ro establish a 
right to exclusive possession and use. On his view, since a right of 
exclusive possession would affect the moral situation of othex:s, it 
could nor be based simply on the unilareral acrion of the possessor: 

. '[W)e can not apprehend how a bare corporal Act, such as seizure 
:is, should be able ro prejudice rhe Right and Power of ochers, unless 
their consent be added ro confirm' ir; chat is, unless a covenant 
inren·ene.' 18 What unilateral seizure generated, on Pufendorrs 
view, were nor rights ro exdusive possession but quarrels about 
exdusin! possession. These quarrels Jed in turn to rhe establishment 
of a universal agreement on rhe principle that first taking should 
generate a right to the unhampered use of any object in one's 
possession. He recognized, however, £hat a principle of first taking 
had irs limitations (even when based on consent); he saw that 
quarrels _would still break our because people remained at libery to 
use rhe fruits of others' labour when the -producers were not 
personally in possession of rhem. He therefore posrulated a gradual 
succession of agreements, quarrels, and further agreements, in a 
series of conventions whose upshot was the establishment of 
pri\;are properry in land and in movabl!! resources. Private propercy 
was· seen, in short, as a coiwentional basis for the settlement and 
prevention of me conflicts which arise naturally out of what we 
have called th~ problem of allocation. Pufendorf capped this theory 
of pri\'are property by maintaining that, rhough the institution was 
conrentio-nal, the insrirured obligations acquired the force of 
narurallaw. Though God did not give the world to man as private 
property, He gave it nevertheless for private property: that is, He 
intended _char it should evenrually be divided up by convention 
among men. To this end, He placed us under a natural obligation to 
refrain from using what belonged to another, and He established 
rhe obligation to refrain from the us~ of another's body (i.e. that 
whkh pertains narurally ro him-his suum) as the natural 
prororype of chis obligarian. The c:ffecr of rhe conventional 
distribution of resources, then, was to bring a man's conventionally 
allocated property within rhe scope oi his narural SIIWII so that the_ 

• ., Pufendorf, O{the uwo(N~ture, Bk.IV. Ch. iv. sect. s (p. 311). 
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natural obligation to refrain from what is another's applied now to 
the e~ternal resources too. 19 

Filmer put forward t\YO connected objections to the consent 
theory of property. First, it was absurd because it made the law of 
nature 'changeable' and 'contrary t~ itself'. Secondly, as a practical 
matter, it was inconceivable that the requisite universal consent 
could ever have been secured.2.o On its own, the first objection is 
not valid. To answer it, one need only deny that the rights and 
privileges of original communism are inalienable. If original rights 
are not inalienable, rhe moral position of individuals can change 
without there being any variation in the content of natural law 
principles themselves. But this reply shifts the issue decisively to the 
secqnd objection. For now it must be the case that everyone's 
agreement really has been secured, otherwise rights have no~ been 
alienated in the establishment of private property, but rather 
abrogated or violated. 

Locke was inclined to acknowledge the force of Filmer's second 
objection. After all, the belief that it was 'possible for all Mankind 
to meet. in o~e place to give c~ilsent• to the establishment of 
property seemed scarcely plausible. As Filmer remarked sarcasticM 
ally, 'Certainly it was a rare felicity, that all the men in the world at 
~ne instant of time should agree together in one mind to change the 
natural community of all things into private dominion; for without 
such a unanimous consent, it was not possible for community to be 
altered. ,:u And what did people eat in the meantime?, asked the 
practical Locke: 'If such a consent as that was necessary, Man had 
starved, notwithstanding the Plenty God had given him, (II. 2.8). 
But if, for practical oc- other reasons, something less than 
unanimous consent was secured, the~ it must have been the case 
that someone was robbed. If so, failing an adequate theory of 
reaification, all subsequent private tides must be deemed illegitimate. 

A convencionalisc might attempt various manreuvres to avoid 
these difficulties. Perhaps he might have recourse to the familiar 
expedient of tacit or presumptive consent: though the commoners 
have not consented explicitly to the introduction of private 
property,. they have benefited from or acquiesced in its establishM 
menc in such· a way as to preclude them from any legitimate 

•• Ibid. sects. 6 ff. (pp. 312. ff.). Sec also Tully, A Discourse 011 Property, pp. ]l.
]and 86-91. 
· .t.o Filmer, PatritJrcha, pp. :z.61-74· 

n Ibid. 2.73. 
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objection. But such manreuvre~ are 1ike1y to run foul of equally 
familiar objections. How can we deem a natural right" to have been 
alienated in the face of the erstwhile right-: holder's explicit assertion 
that all along he had wanted nothing more ·than to be left enjoying 
it? The defender of private propeny must, if his case is complete, 
have an ariswer to give to people who claim to have been prejudiced 
by its institution arid who insist that they at least were better off 
without it;· and to say. simply that they can be deemed to have 
a~cepted what they have always objected to does ·not satisfy that 
requirement. · 

A somewhat more promising approach would be to deny that 
universal consent was necessary and say instead that the institution 
of private property took place first on a local basis. As men settled 
into communities, it became possible for them ·to make con
ventional arrangements for the division of the resources in their 
vicinity which would be valid· and binding at least as betWeen the 
members of each community. In principle, these would be purely in 
personam promissory arrangements and would not generate any 
rights in .rem. The arrangements would leave the rights and 
priv.i_leges of outsiders unaffected, for they could not be bound by 
agreements. to. w.hich they were not parties. A man coming into a 
community from abroad, then, would have no obligation to refrain 
from using resources · which members of that community had 
divided among themselves. He would be within his rights to act as 
though those goods were still held by all men in commori . .Now that 
situation might well lead to quarrels and. conflicts between 
members of various communities. So we might imagine a further set 
of agreements by which the different communities would agree to 
recognize one another's dominion over the resources in their 
respective vicinities and to abide by one another's conventional 

·property rules. In this way, each individual would eventually 
acquire a conventional obligation, owed in the first instance to 
other members of his own community, to respect the property 
conventions of other communities as though he were a party to 
them. This is quite close to the view adopted by Pufendorf, and it 
seems a plausible and attractive version of the consent theory of 
property. 

Locke, however, has a reason for wanting to avoid consent 
theories. It was, at bottom, the same reason that made the 
Filmerian theory repugnant to him: if an individual's property 
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~ights -~~e~e. · .. conve~tional, then the>· would be vulnerable in 
principle to the d~im that the demands which the magistrate made 
up.on them iri fact fairly reflected the terms of their con\·entional 
est~.J>lishment~ In itself,. conventionalism provides no defence 
against oppression or absolutism except for the highly contestable 
claim that,. QS a matter of fact, those arrangements were not the 
ones that ".'ere' entered into. 

In his boo~, A Discourse 011 Property, james Tully attributes 
something along the lines of Pufendorrs account to Locke. Locke, says 
Tully, 'subscribes to the view of Grotius and Pufendorf · ... that 
property in poli.rical society is conventional ~d based on consent'. u 

Certainly, there are important com··emionalist strands in Locke's 
discussion-in his account of the invention of money, of the 
preservation of commons, and of the regulation of property 
relations under civil government. Howe.,·er, when we come to look 
at these issues, I shall argue that the main thrust of Tulley's thesis is 
completely- mistaken, and that, for all these conventionalist strands 
in his thought, Locke nevertheless committed himself firmly to the 
position that private property rights could be established in a non-
conventionalist way. · 

(ii) Negative_ Communism 

If the consent theory is rejected, another way of generating 
individual property rights out of original communis'm would be to 
conceive of original communism in a purely negative wa):. Perhaps 
the original community of goods does· not actually involve any 
claim-rights at all which might stand in- the way of private 
appropriation, but only and a·t most Hohfeldian privileges, such as 
the priviJege of making use of the resources God has provided. On 
this account, each individual ·would be at libeny io .use any 
resources, in the sense that hr would h~We no duty riot tO do Sll. J:!ut 

·nobody (at least initially) would be conceived· to have any rights 
capable of ge~erating dutie~ on others to refrain from using 
resources in which they were interested. 

If this conception is not de,·eloped any further, it amounts. more 
or less, to Hobbes's account of hulnan rights o\·er resources in the 
state of nature. l_n Hobbes's theorr, original communism (so 
understood) was ended by the institution of a political sovereign 

u. Tully, A D.isr:o1me on Property, p. 91!1. 
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a.nJ h~· che conreoriooa.J forms of pro perry which mat sovereign set 
up.=-; Bur one mighr also c:ouple the'negarive communism view with 
a meory of unilarcral acquisition. If \r..·e: say that meri have ab initio 
no daim-righrs over natural resources, buc that they may acquire 
such righrs by labour, first use, or oc~uparion, then we have what 
amount) ro a pure version of what I have called an SR·based theory 
of ownership. All propecry righrs are special rights. Duty
generating rights over resources are established by what happens; 
chey are not established as general rights by the terms of God's 
endowment of mankind. The only rights which might be described 
dS general are ·rhe general pri\'ileges associated with negative 
communism. Since no one has an}' initial claim-right to the 
resources of the world, no one. is wronged and therefore nobody 
does any wrong ro anorhe.r by appropriating resources· as his 
propl!rry. {This, I think, is quire close ro the sort of theory Nozick is 
interested in; I will pursue rhat discussion in Chapter Seven.) 

The concept of negative communism was defended by Pufendorf 
and Grorius. According to Pufendorf, ·· 

[T]hings are said to be negatively common, as consider'd before any 
human Acr or Agreemem had declared them to belong to one rather than 
to another. In the same sense, things thus consider'd are said to be No 
Body's, rather negatively than privatively, i.e. that mey are not yet assigned 
to any particular P~rson, not rhar they are incap.able of being so assigned.:r.4 · 

As w~ ha\'e seen. Pufendorf did nor bdieve that this rights-vacuum 
could be filled by acts of unilateral acquisition. Grbrius, on the 
Q[her hand, believed rhar men in the stare of nature could at least 
acquire righi:S of exclusive possession by raking things up and 
beginning ro use rhem. Briefly, by raking something into one's 
posse:fsion and using it, one acquired a right to withold it from 
others and they acquired a dury ro refrilin from using ir, so long as it 
was· retained in one's possession. This could be done without 
prejudice to the rights of ochers, since rhe original community of 
resour~es was understood in a purely negative way. As Tully notes, 
Grotius made use of Cicero's famous simile of the theatre to 
illustrate this point: 

~o· the Theaue Is common for any Body that comes, yet the· place rhat 
e\·eryone sits in is properly his own. • The people who first take their seats 

a) Hobbes, De Cive (Episde to the Reader), and Levitltha,, Ch. i3, p. 188 and 
Cb . .:!. • ., pp. 195 ff. See also Lopata, "PropcrryTh:\Jry in Hobbes'. · 

14 Puttndorf, Of the uw o{N.Jture, BK. IV, Ch. iv, sect. 2. (p: 3 1 8}. 
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have an exclusive right in their use, and this correlates with a negative duty 
on the part of others not to occupy it at the same rime. But if the theatre fills 
to capacicy, those excluded have no right to demand a seat..2.s 

The excluded have in common with all mankind the _privilege of 
occupying an empty se~t. If they do so they acquire a special right 
to.its exclusive occupation. But if they do not or cannot, they have 
no general right to be seated in the theatre, or (to drop the image) 
no general claim on the resources that others are using. 

Locke's conception of original communism has certain similar
ities to the negative version I have outlined. He did not believe that 
God's original gift to man established inalienable and imprescript
ible common rights in relation to every use that could be made of 
every resource. He believed, on the contrary, that it was possible for 
an individual by his actions 'to exclude the common right of other 
men~. (II. 2.7; my emphasis) in relation to pa_rticular resources. But 
though negative communism captures Locke's view of private 
property rights, it does not accurately express his view of all human 
rights over resources. We saw In the previous section that Locke 
has, among the foundations of his account, the doctrine that all 
individuals have a natural right to sustenance and to the use of 
whatever resources are necessa fbr their SurVIval. I his forms the 
bas1s o 1s view that men are en owe wi.t ~ e privilege of using 
the resources God has created, and he attempts to use it later in his 
account as part of the justification of private appropriation. But it 
also establishes a primeval daim·right which each man has against 
every other-a right which entails a duty to make available 
whatever resources are necessary for another's survival (if they areJ 
surplus to the exigenc:ies of one's own). I 

Locke, therefore, did not believe that original communism 
should be thought of as nothing but a rights-vacuum awaiting the 
acts of acquisition that would establish exclusive rights. ~ 
believed that men were endow · mon from birth with 

:a.s Tully, A -Discourse on Property, p. 71. See Grotius, Rights of War and Peace, 
Bk. II, Ch. ii (p. 86), :md Cicero, De Finibus, Bk. Ill, Ch. xx. 
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acquire exclusive rights to make use of resources· without some 
abrog~tion of original communism. As part of the· argument 
already referred to, however, James Tully denies that this is the 
case. The point of individual appropriation in the state of nature, 
he says, is not to abrogate original communism by establis~ing non~ 
communal property rights; it is rather to realize or consummate 
original common property in human use. Tully claims that Locke 
stresses this fact 1by pointing out that the agent with an exclusive 
right still remains "a Tenant in common,,'16 But the p_assage Tully 
cites to support this claim provides no suppo-rt whatsoever for his 
interpretation; its meaning is seriously misconstrued by being taken 
out of context. What Locke actually says is this: 

The Fruit, or Venison, which nourishes the wild Indian, who ktzows 110 

I~rclosure. aud is still a Te,ant i12 commo11, must be his, and so his, i.e. a 
part of him, that another can no longer have -any right to ir, before it can do 
him any good for the support of his Life. (II. :z.6; my emphasis) 

The phrase I have emphasized refers to the Indian's relation to the 
lmtd where he roams not to the fruit and venison that he eats. (Fruit 
and venison are not· possible subjects for 'Inclosure' in Locke's 
sense; that term is never used by him except to refer to land.) Thus 
the exclusive right and the tenancy iri common refer to different 
things: the first to t~e fruit and venison, the second to the land 
where it was obtained. Tully very seriously misleads us by 
suggesting that on Locke's view the Indian remain a tenant in 
common of the goods he has appropriated. 

That passage apart, there is evidence on both sides· in this 
question. With regard to 'Commons, which remain so by Compact', 
Locke says that appropriation of some sort is necessary, for without 
it 'the Common is of no use' (II. 28). Applied to natural resources, 
that supp.orts Tully's view. On the other hand, Locke also says 'that 
t4e Property of Labour should be able to over-balance the 
Community-of Land' (II. ·4o), and that seems more compatible with 
the usual interpretation th~t appropriation abrogates rather than 
consummates original communism. The consideration which seems 
to me deCisive, however, is this. To-anticipate slightly the discussion 
in the fo~lowing sections, Locke _maintains that an appropriator 
acquires the same sort of exch.Jsive right over his resources as he has 
already in relation to his own person and his own labour. Since the 

111 
. Tully, A Disc.ourse on Property; p. 1 o s. · . 
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latter rights a~~ ~egarded by Locke as the polar opposit~ of common 
rights, it would seem that their introduction into the '''orld of 
external resources rnust be conceived to bring an end to, rather than 
consummate or realize, the original common property of mankind. 

•.' .. . 

4·~ LOCKE'S CONCEPTION OF PRIVATE PROPERTY 

I have noted already Tully's claim that individual property" rights in 
Locke's state of nature do not amount to private property, in the 
sense in which that is nowada}·s understood. The sense Tully has in 
mind is given by C. B. Macpherson's definition of private property: 
c[I]t is a ri t to dispose of, or alienate as w u e· and it · 
r1 t w ich is not con •tiona on the owner' erformance of any 
social ~on. 7 Tully also. suggests that private property would 
be defined by the fact that an owner has the right to 'abuse' the 
resources that he owns and the right to exclude others from their 
use. He suggests that Lockt·an property rights fail to satisf}· these 
definitions in two respects. ( 1) They are not rights of abuse; on the 
contrary, a man 'has not the Liberty to destroy ... so much as any 
Creature iri his Possession, but where .some nobler use, than its bare 
preservation calls for it' (II. 6). (2.) They are not independent of 
social function: Locke,- according "toT ully, 'holds the belief that any 
kind of property is not only conditional on the owner's perform
ance of a· social function, but is held specifically for the sake of the 
performance of a social function: to preserve.mankind!~8 

Point (1) is valid but (2.) is suspect. On Locke's account, property 
is held by an individual pri.marilr. for the .sake of the performance of 
that individual's ducy of se/(-prE;sen·ation (I. 88) and secondly, for 
the suppprt, comfort, .and convenience of his being (II~ 3-4 and ; 6-
7). Locke makes it clear in a n:umber of places that property is not 
held by an individual for rhe benefit of others: 'Property, whose 
Original is from the RighJ a 1\-ian has to us.e a!ly of the Inferior 
Creatures for the Subsistence and Comfort of his Life, is for the 
benefit and sole Advantage of the Proprietor' (1. 92.)-and, we may 
add, )tis family (I .. 97). No doubt the result of a lot of people 
holding property on these terms is tha~ a S<?cial function gets 

17 Macpherson, Democratic ThrCiry, p. 12.6, and Tully, A Disco11rs~ on F'rop~·. 
p. 99· .. 

11 Tully, A Discourse on Property. r· 99· .. 



Ij8 . II: T~Je Arguments 

performed-namely, the preservarioQ of a lot of people. But it is 
silly ro suggest that an individual holds property in order that he 
can perform rhis social function: he. holds ir, on Locke,s account, to 
saris£}· his own warltS and needs. There is, of cou~se, the further 
point, which we have already discussed, that a proprietor must not 
witl,old. his· surplus resources from a desperately needy man. But I 
doubt whether this proviso, which in Locke's view is unlikely to be 
invoked v·ery often (1. . .p), amounts ro rhe doctrine of a social 
function in 1-iacpherson's sense. If ir does, then very few theories 
satisfy 1\-iacpherson's definition. of· private property: . Nozick's 
perhaps and Filmer's, but cerri:linly 1Wt the theories of Grocius, 
PufcnJorf, Hume, Smith, Bc!nrham, l\lill, and so on. 

E,·en if Locke's individual property rights do not fit Tully's rather 
narrow d~finitipn of private property, rhey may still fall under the 
somewhat more generous concept which we have provided .. In 
Chapter 1. private properry was und~rsrood in terms of the concept 
of rhe allocation of a resource ro a plrdcular person on the basis 
rhar ir would be for that person ro Jercrmine how, by whom, and 
on.-whar terms the resource was to be used. An object is mine if it is 
for me rJther than for an)•one else ro s.1y whar is robe done with it. 
How does Locke•s concept stand in relation. to this definition? 

We should note, first, that Locke used 'pro er • in a very wide 
·sense, ·so t at It covere rig rs o a sorrs, inc uding persona rights 
of hje, l1bercy, and security, as well as n fits In relation to resources. 

u )" poinrs out r at It as a mistake ft) say that oc s use o the 
term i~ ambiguous on rhe ground that it sometimes means 'Estate' 
and sometimes 'Life, Liberty and Estate': to say that is to confuse 
rhe ~ense of the.rerm with irs rderence.l.9 The sense of Locke's term 
·properry' is always the same: its nJmre is 1that without a Man's 
~wo ~tlnsent it annot be taken from him• (II. 193)~ This definition 
may be applied quire consistently and unambiguously to all 
imprescriptible individual rights. 

But in this sense, ir follows that a man may have property in a 
resource even though he does nor have private propercy (in our 
sense). As Locke poinrs our, a tenanr for life has property in the 
land which is let to him to the extent rhat is specified in the original 
grant~ because what he gets from the grant are rights in relation to 
the land which cannot be raken away from him without his consent 

· .l.' Tully,.-\ Diswurse on Property, pp. 111.-16, esp. p. u6. 
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(II. 194). So, certainly something more than his use of the term 
'property' is necessary to show that Locke believed in private 
property in the state of nature. 

If we look closely, we find that the term 'property in~ is used as a 
general term to characterize rights of all sorts relating to resources, 
whether they are limited rights, common rights, or private and 
exclusive rights. A tenant for life is said to have a property in his 
land (II. I94h Eve is s·aid to have ·property in the creatures of the 
earth together with Adam (I. 29); ·and a man is said to have 
property iii the hundred bushels of apples he has gathered (II. 46). 
This is Locke~s mosr gerieral usage. Bu-t he reserves another 
terminology specifically for the case of exclusive individual rights in 
a resource: this is the usage ·in which an object is described as 'the 
property of an individual. The difference is this. To say that A has 
property in X is consistent with '(tho.ugh it does not entail) someone 
else, B~ having property in X as well. But to say that X is the 
property of A is to deny that anyone else has property in X: it is to 
indicate that the rights of others have somehow been excluded. 
Thus, for example, when Locke say"s 'every Man has a Property in 
his own Person. This nobody has any right to but himself' (II. 27), 
the second sentence is not a redundant repetition of the first. Rather 
it distinguishes the sort of property that a man has in his person and 
makes it appropriate for Locke ro· refer later in the same passage to 
a man's labour as 'rhe unquestionable Property ofrhe Labourer'. 

Similarly, though Locke sometimes refers to private appropri
ation as fixing or 'beginning a ·property in an object (using 
terminology that could also describe a man's original common right 
in the object), he often stresses the mor~ exclusive usage: 

[T]he Grass that my Horse has bit; the Turfs my Servant has cut; and the 
Ore I have digg'd in any place where I have a right to them in common with 
others, become -my Property, without the assignation or consent of 
anybody. (II. 2.8; my emphasis) 

As much land as ·a Man Tills, Plants, Improves, Cultivates, and can use the 
Product of, so. muc~ is his Property. He by his labour does as it were 
enclose it from the Common.· (II. 3 2.; my emphasis) 

The more specific usage-'property~ with a possessive pronoun 
(equiyalent to 'property of')-tells us what sort of property in an 
object an appropriator acquires when he appropriates it. . 

A number of writers_;_notably Bentham·· and, inore recently, 



t6o II: The Arguments 

Macpherson -have pointed out that· strictly speaking it is a 
misusage to apply the word 'property' to· things)0 We should 
describe rights not thing~ as. property,·. and we should regard 
sentences like 'That Porsche is your property' as, at best, misleading 
figures of speech. But Macpherson also perceives that the tendency 
to describe things as property is linked historically to the growth of 
private property in a capitalist economy.3 ' Since more or less all the 
rights that there could be in relation to a given thing could now be 
held together and exchanged together in a single transaction by a 
single individual, and as this 'sort of transaction became the most 
common way of dealing with resources in the marketplace, there 
was no point in distinguishing between the thing itself and the 
various rights in it that were being dealt with. The abbreviated 
(and, in theory, figurative) usage served as a, quit~: ~atisfactory 
indication of what was going on. -No doubt Macpherson has 
exaggerated the role that Locke played in the legitimation of early 
English capitalism, but his account of the connection between t~e 
property-as-thing usage and private property describes accurately 
what is going on in Locke's discussion. If I have property in an 
object, what cannot be taken away from me without my own 
consent is the. particular right I have. But if the object is my 
property, then it is the thing itself which cannot be taken away from 
m·e, since my· right now excludes any entitlement which 'anyone else 
might have to use or 9therwise deal with it against my. will. 

We now need to add to this Locke's views about the content of 
property rights. The view expressed in the F;rst. Treatise is that 
property in an object always amounts to some sort of pdvilege of 
using it: 'What other Property Man can have in the Creatures, but 
the Liberty of using them, is hard to be understood' (I. 39). So if 
several people have property in the same resource, then they aU 
have ·some sort of right to use it, ·whereas if the resource is the 
property of someone in particular then he alone ~1as a right to make 
use of it. Locke maintains that 'the utmost Property M~n is capable 
of ... is·to have a right to destroy any thing by using it' (I. 39). In 
this case, if a mai1 has 'utmost Property' in a thing, then the thing 
must be his property, for otherwise his right to destroy it would be 
ipconsi~tent with s?meone else's liberty t_o_us,e it. 

Jo See Bentham, lutrodtiction to Pri11dples of Morals a11d Lrgislation, p. 111 n; 
and Macpherson, 'Meaning of Property'. · -· · 

_J 1 Macpherson, •MeaningofProperry',pp. 3Jf. 
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. Locke, as ~e .shall see, does not li~it use to physical consump
. iion. His early examples in. Chapter 5 a~e all cases of food-cases 
indeed of individuals destro~~irig ·things by using· them. But later he 
says that ·giving things awar rather than consuming them oneself, 
and exchanging them for other things, are ways of making use of 
them, and he also suggests that some objects may be kept for 
aesthetic reasons rather than for the sadsfaction of bodily needs (11. 
46). This indicates that a gi\"en object may have a range of possib~e 
uses so that there are decisions to be made about when, how' and 
by whom, the object is to be used. Are these nuts to be eaten now, 
or tomorrow, or stored for the winter? Are they to be eaten <1t all, 
or put on the mantelpiece f(,r decoration? Are they to be so1d toda~· 
for a certain price or witheld from the market till prices impro\·e 
(Locke refers to the owner·s right to barter)? If more than one 

. person has property in the nuts, then some fair way must be found 
for taking these decisions. But if the nuts are someone's property
that is, if one individual has all the ·rights which indi\"iduals can 
have in relation to them-then Locke implies that it is for him to 
decide what to do with the nuts and that no one else has any right 
to impugn his decision or to enforce a contrary view by putting the 
nuts to some other use. 

There are ·three important qualifications to this acco'unt. First, 
though Locke's concept of·use is very wide, it does not comprehend 
wasteful or negligent destruction. AD. owner is ·not entitled to decide 
to allow his goods to perish uselessly in his possession- (U. 46). In 
Locke's view, such a decision is tantamount to an abandonment of 
exclusive property in the goods. But what counts as use and what 
counts as useless destruction is for the owner to decide: briefly, 
anything he takes to be useful to himself counts as a use of the 
object how~ver wasteful it may seem to. someone else·.· :We shall 
discuss this further in section 14. 

Secondly, as we have noted, all of this is subject to Locke·s 
insistence that the demands of a desperately needy man take 
precedence over the ordinarr decisions of a property owner. But 
since such cases will be rare in a flourishing private property 
economy, the account we hc:~.ve gi\·en will COYer the norma) run of 
cases. 

Thirdly, Locke insists fwm time to time that a proprietor has a 
duty to look to the benefit of his familr, as well as to hi!'. own 
benefit: 'Men are not Proprietors of what ther ha\'e meerly for 
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rhemsc:h·es, rheir Children have a Tide ro part of ir, and have their 
kind of Right ja)'.n'd with their Parents .... .'. (I. 8$)~J:z. Still, this is 
nor incompatible ~ith rhe idea of private property, in the sense that 
Lockean rights .are nor dependent on rhe discharge of any function 
which cannot be related to the private affairs of the proprietor. 

S· THEST.o\TEOFN.-\TURE 

L.o..:kc: is ..:oncerned to show that priV.;.HC: property rights are possible 
.ipJrc frc.)m government Jnd positive l.lw. He: wanes co show that 
there: are principles of natural jusri~c: which govern property
holdings· and that these can be deployed critically against any 
government chat rhrearens to inrerfc:re with or redistribute the 
proper[)' of irs ciriuns. To this end, he argues that propeny-owning 
goc under war ar a rime when there \\'J.S no government, and that 
the funcrion or 'end' of go,•ernmenr is ro protect property holdings 
rhar ir has nor itself conscirured.H · 

\Ve shall discuss the details of this rheory in the sections that 
follow. But first let us deal with a prelii11inary objecrion. A common 
objecrio'n to Locke's theory is thar rights of private ownership, 
properly understood, are inconceivable apart from positive Jaw~ 
\Virhour sett]ed instirutions of positive law; there cannot be either 
the precision and certainty or the security and confidence which we 
rake for ··granted in modern property relations. Precision and 
cerrainry are guaranteed by the settled and determinate rights and 
procedures of civil law. An owner in our society has a whole cluster 
of righrs, privileges, powers, liabilities, duties, and immunities, but 
ea:£h of chem is minutely defined by the h1w of the land. The objects 
of ·properry are defined precisely by ·srandardized ·surveying and 
specified boundaries, and there are established systems of title, 
encumbrance, and conveyancing to ensure that uncertainty about 
ernirlemenr is .. kept to a minimum. An owner's security and 
confidence ate similarly constituted by positive law. Each incident 

)1.- Sc:.: also Two Tre.Jtlses, I, s.:ru. 87-90 and II, sectS. 182-3. This, by the way, 
makes nonsense of J. P. Da)·'s criticism rhat Lo.::ke fails to accounc for the moral 
rights of an Indian'_s ·wife and children ro ear some of the· apples he has gathered: 
D.ay, 'Lod.:e on Property', pp . .108-9. See also Plamenacz, Man llnd Society, Vol. 11 
pp. l.-1-l·if.. ' ' 

H T u·o Trt!.Jtises, II, stcts. 3, I 2.-1, 13 .fa 136, .?t p.usim. See also Waldron, "Locke, 
Tull)·, .a.nJ the: Rqu.larionofPropeny', p. 98. .. 
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of ownership is related to specific procedures for enforcement, and 
the ow~er knows or can find out exactly what social force he can 
call on in-given circumstances io uphold his-legitimate claims. He 
has a reasonable expectation that by and large other citizens will 
abide by the settled rules of property. Bi1t he does not nee(l.ro base 
this on any optimistic view of their moral character; he places his 
faith rather in ~he, Feco~rse he can have ·{and which they know he 
can have) to the apparatus of writs, courts~ bailiffs, and policemen 
to uphold his rights. Si.nce none of this is available in a state of 
nature, why should we accept Locke,s view that there can be 
private property-or indeed any sort of property-in that situation? 
·Th~ two points, precision and security, need to be dealt with 

separately. 
Locke, I think, would acknowledge that property in the state of 

.t;tarure can:n~t be as precisely or as dearly determined as in civil 
society. A couple of examples will ~uffice .. Powers of bequest and 
inheritance may be primitive and inchoate in the state of nature 
whereas they are bound to be clearly and precisely defined in civil 
society to avoid economic chaos every time somebody dies. 34 Also, 
objects of property may be defined very loosely in the state of 
nature (e.g. X is the owner of 'the field by the old oak tree') whereas 
they will be defined with precision in civil society (X is ~he owner of 
a piece of land of so many rods and perches with such~and·such 
surveyed boundaries etc.). But this does not mean that the state of 
nature can have no property system at all. X's natural exclusive 
property right in an object is, as it were, the concept of a private 
property right in that object: it amounts to little more than the 
abstract principle that it is for X to decide what to do with the 
object (loosely and naturally defined). Although such a rule is 
imprecise, it can nevenheless be followed in the ordinary course of 
things. It is like most moral principles: we know what counts as 
respecting it and violating it in normal cases and we can adjust our 
behaviour accordingly; difficulties arise only in the marginal cases 
that its rath~r vaguely understood borders generate from time to 
time. 

The point of moving to civil society is to tighten matters up so 
that all the cases of the application of the principle can be dealt 
with. The function of civil law is to pin dow·n more precisely the 

H I have discussed this further in Waldron, 'Locke's Account of Inheritance'. (See 
also sect~ 19, below.) 
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rules and distri?utions that. a.lr~ady exist i~ ~~ugh ~nd ~eady fo~m. 
As Locke puts 1t, 'The Obhgat10ns of the Law ·of Nature, cease not 
in Society but only in many cases are drawn closer ... ' {II. I 3 s; my 
emphasis). To put it another way, the move from natural to civil 
law involves a shift from private property as a concept to a 
particular settled conception of private property. (An anat'Ogy may ' . help. In exactly the same way, the transition to civil society will 
involve a shift from a situation governed by· the moral concept of 
murder-that is, the vague and abstract idea that- it is wrong 
deliberately to kill people-to a situation governed by a precisely 
defined legal conception of homicide. The fact that eventually we 
need to pin things down to such a precise conception does not show 
that there could not be, or that people could not follow, a moral 
rule against murder before that.) 

However, the second point (the point about con_fidence and 
security) reveals a worrying tension in Locke's theqry. On the one 
hand, he believes that because of its simplicity and abstraction, the 
law of nature 'is easier to be understood than the Phansies and 
intricate Contrivances of Men' (ft. I 2.). Natural man, he says, finds 
it easier to follow and obey principles of natural reason th~m 
detailed and often counter-intuitive principles of cu~tom and 
municipal law (I. 58). But he also insists that 'the greater part [of 
men are] no strict Observers of Equity and Justice' and that 
therefore 'the enjoyment of ... property ... in this state [of nature] 
is very unsafe, very insecure' _(II. 123).H This is the reason men seek 
out and are willing to join civil societies. Now if, as a matter of 
course, most people do not respect property, it is difficult to see 
how anyone could ever acquire the sort of expectations and the 
reasonable degree of settled confidence which property relations, 
on most accounts, essentially involve. The law of nature may make 
something mine from_a God's-eye point of view; but if most of the 
people have not internalized the corresponding rule, it is difficult to 
see how this can make any difference to human affai.rs.3 6 The point 
is that property is· so much a matter of the interplay of expectations 
that it cannot be imagined in circumstances where the. expectations 
in question are unrealistic, ungrounded, or eve~ non-existent. This 
is a dangerous point for Locke, for ·it seems to imply that the rules 
set up and enforced in a civil society may be the first real rules of 
property in any practical sense. 

H See the discussion in Ashcraft, 'Locke's State of Nature'. 
Jt; For the internal aspect of rules, sec Hart, Co11cept of Larv, pp. s s-6. 
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. Perhaps. the two positions can be rec:ondled historicall)·. In a 
number of places in the Se.cond Treatise, Locke contrasts a 'Golden 
·Age' of rough equality and native virtue with more recent times in 
whic:h men's minds ha,'e bee.n corrupted by •,·ain Ambition. and 
amor sceleratus habendi, evii Concupiscence· (II. 11 I). In the 
earlier time, 'there were but few Trespasses and few Offenders• and 
so there was no need for any apparatus of enforcement~ 'The 
equality of a simple poor way o'f living confineing their desires 
within the narrow bounds of each mans small properti.e made few 
controversies and so no need of any laws to decide them'-(11. 107) • 

. In these circumstances, pri\"ate property rights could be more or less 
universally respected and rroperty rules sufficiently internillized to 
allow us to ·speak of a natu.ral propert}· s)·stem. The later ph•l!'e
the age of corruption-is linked with the introduction <.lf a mtme)· 
economy and the emergence of larger and more unequal posses
sions which it makes possible (II. 36-7). In these circumstances men 
acquire acquisitive and· aggressive dispositions and rhe state of 
nature takes on a more Hobbesian complexion. Bm it is disrin
guishe~ from Hobbes's natural condition by this fact at least~ that 
instead of being a moral vacuum, it is tainted by a nostalgic 
awareness that property rights were once. respected, that the rules 
are still in a sense there, and that it is probably possible even now to 
determine who owns what if only we had the leisure and security to 
do it. Thus men may disregard property rules; b\l.t they will have in 
the back of their minds a v~gue and guilty awareness that ~here are 
rules of pr_operty wh~ch they. are disregarding. The age of 
corruption, then, will be an age in which men are vaguely conscious 
of their wickedness rather than one in which they are J:!lorallr 
agnosti~. This would iink Locke's accow:tt more . closely . to the 
image of the Fall, and. provide an import;,J.nt point of..~ontrast with 
Hobbes, who, as far as I know, avoids this imagery in his 
characterization of the state of' nature. I think that if this contrast 
can be sustained, it enables Locke to avoid the conventia"n~list (and 
therefore potentially absolutist) implications of Hobbes·s acount of 
property.37 · · · 

I find this an . attractiv.e and plausible_ solution .to Locke's 
problem. It faces a slight difficulty .inasmuch as Locke, in \·arious 
places, insisted on indic~ting a role for government (of a· son) e\·en 
in the 'Golden Age', and often associated the age of corruption not 

' 7 See Hobbes, Leviathan, Ch. I_\. P· 18 8, Ch. is. pp. 2.02.-), and Ch. Is. r- 1H· 



\\im .1 bra phase of me st~re ui narure bur with a more 
ad,·an(eJ-and corrupt- phase 9i policies (II. III). Bur this 
co~plicarion generates in rum a more sophisticated and, if 
anything, an C\'en more attractive re~onsrruccion of the Lockean 
posirion. . . 

In rhe paragraphs wirh which we are concerned here(II. ros-12 
and also 74-6), Locke presents a gradualist. anthropological 
a~~ounr of rhe development 9f polirical society, tracing the 

. e\·olurion of , insrirurions of go\'ernmenr our of rhe informal 
insrimriuns of parenthood anJ warll">rdism. ~1en tended [0 cruse 
impli~.-irly in all their affJirs the der~rminarions of those who had 
had any ~o~ oi narural or e\'en tempor.uy authority over them. But 
with the growth in the use of money and the increase in populacion 
which indirectly thac made possible~ possessions gradually expan
ded, inequality increased, and quarrels and covetousness grew with 
ic. Political power (the power to determine "disputes and punish 
infracrions) assumed a greater imponan~e in social life, and became 
at che same time more coniplicared and more liable m. abuse. At 
chat srage, as Locke pur it, 'Men found it necessary to examine 
more carefuUy me Original and Rights of Government' {II. I 1 1), to 
begin thinking critically about pQlitics, and to set up more explicit 
and articulated political insrirutions. They found it necessary· to be 
clear aQout the distinction berween father·and ruler, and to make 
explicit the terms of the trust which had hitherto defined implicitly 
rhe role of leader and judge among rhem. 

This gradualist account of human policicization and the growth 
of political self-consciousness is in marked contrast to the simple 
periodizadon of Locke's abstract theory of politics. On the one· 
ha-:td, we have the story of a family or a few families living together 
in -~ondirions in which politics over the cenruries became increas
i.ngly., though perhaps imperceptibly more imponant so that the 
•family b)' degrees grew up into a Commonwealth• (II. I 1o); while 
on the other hand, we have the theory of a clear break be£Ween a 
stateless srare of nature and civil society, with the social contract as 
the decisin! rurning point. The rwo srories are nor, of course, 
inconsistent, nor is it inconsistent of Locke tO 'concede me gist of 
Filmer•s argumen£ abou£ the in£imare historical connection berween 
fatherhood and kingship while rejecting such a connection abso
lutely at che l~\'el o( political philosophr.18 Rather, rh_e second story 

~-· Sec Tu'O T_rt!.Jtises, II, seas . .1., 64-71, 17o-1. 
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provi~es a set .of moral categories for a critical understanding of the 
first (which Locke takes to be the literal history of the matter). just 
as Locke's uibesmen, in the later stages of the world, found it 
necessary to consider more carefully. what had been going on, so the 
historical data need to be interpreted using the concepts of Locke's 
abstract theory (the concepts of original freedom, consent, trust, 
etc.) b~fore it is applied normatively to the modern situation.3 9 

Confusion will certainly arise if we think that the abstract story 
must march the historical account period for period and event for 
event. We will get into difficulty, for example, if we ask exactly 
when ·in the devdopment of patriarchal leadership the social 
contract occurred, or exactly when the state of nature came to an 
end. Those categories should be used for interpreting, not for 
dating the historical material. o~o . 

This, I think, is the source of the apparent tension in Locke's 
account of the security of property in the state of nature. If we 
understand the state of nature as a specific historical period, we feel 
inclined to insist that it must have been one thing or the other: 
either it was harmonious and peaceful, affording a secure basis for 
property relations (in which case, why were people impelled to 
foresake it?); or it was Hobbesian in character, disorderly and 
chaoi:ic, making property relations impossible (in which case, how 
can we speak of natural property rights?). But the truth is that the 
concept of the state. of nature ranges analytically over a period of 
human history in which disorder and insecuritY were increasing and 
property relations. becoming gradually more perilous. Since this -
historical period was also one in which, 'by an insensible change' 
(II. 76), categories of politics, law, and leadership were ·assuming a 
greater role in human affairs and were becoming more and more 
significant as bulwarks of property re'lations, the tens.ion in Locke•s 
theory disappears. From a historical point of view, property was 
always fairly secure, though the source of the security changed 
somewhat over time. But from an abstract point of vie~, property 
relations are both secure and insecure in the state of nature, and 
ciyil society both makes prope~ty relations possible now and 
responds to them as natural relations that already exist. 

J' See also, Locke, Essay, Bk. IV, Ch. xvi. sect. 11 (VoJ. 2., p. z.sS). Richard 
Ashcraft also cires material from Locke's journal that is relevant here: see Ashcraft. 
op. cit. p. 899 n. · 

,.o These paragraphs compress a much longer argument which I have developed 
in Waldron, 'John Locke: Social Conrract versus PolitiCal Anrhropology'. 
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6. PRIV-ATEPROPERTYASTHESATISFACTIONOFNEED- ~ 

Locke's task is to 'to· shew, how Men might come to have _a 

property in several parts of· that which God gave to Mankind in 
common, and that without any express Compact of all the 
Commoners' (II. 2.5).- -·· -

The first move he· makes· is--to suggest that private property is 
necessary if any human needs are to be satisfied by natural 
resources. 'Though the earth and all its "fruits belong to men in 
common, yet being given for the use of Men, there must of necessity 
be a means to appropriate them some way or other before they can 
be of any use, or at all beneficial to any particular Mart' (II. 26.)·A 
natural resource cannot be made use of at all, Locke claims, unless 
it is appropriated to the exclusive use of one particular individual. 
The example he uses to support the point is that of food: .... 

The Fruit, or Venis~~, ~hi~h 'n~urishes the.wild Indian .. ·. m·ust be his, and 
so his, i.e. a part of him, that another can no longer haye any right to it, 
before it can do him any good for the support of his Life. (II. 2.6) 

He that is nourished by the Acorns he pickt up under an Oak, or the Apples 
he gathered from the Trees in the Wood, has certainly appropriated them 
to himself. No Body can deny bu~ the nourishment is his. (II. 2.8) · 

. In the case of food, the point is plausible enough. \Y/e may be 
endowed in common, but nourishment is, biologically ~peaking, an 
individual matter. As Locke claims, there must come a point in the 
gatheringlcooking/eatinglc;ligesting process when a p~rticular piece 
of food becomes useful to one individual alone to the exclusion of 
all others. By the time his gastric juices go to work on it (barring the 
possibility of regurgitation) the common right of others to be nourished 
by that morsel must have been excluded.· · 

But the argument is a v.ery weak one, ori tvvo counts. First, the 
individual property that it establishe~_ does not involve any right t~ 
choose which of a number of possib]e uses shall be made of a food 
object. People could be nourished and the fruits of the earth used 
without anybody having that sort of discretion. The argu~ent goes 
no way towards establishing,. for example, that they have ·a right to: 
store food objects for their later use or to make exclusive decisions 
about when. to sell them and so on. It does not, in other words, 
establish p~ivate property in the sense ~e- have defined .. 

Secondly, even to the limited extent that jt does establish 
exclr4siue individuaf..tights, the argument establishes them only for 
the case of food (and perhaps items of clothing and personal· 
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fur~iture).· It does not establish any neces~ity for exclusive rights in 
·sucli things ·as housing, for example, because.a house may be useful 
to one individual without there being any ne~essity that others be 
excluded from its use.41 Locke claims that 1the condition of 
Humane Life, which requires Labour and Materials .to \vork on, 
necessarily introduces private Possessions' (II. 3 5). But this is wrong. 
Men- cari labour and obey God's command to subdue the earth, 
without requiring that their means of production or their raw 
material should be h~ld as the exclusi\"e property of indh·iduals. A 
field may be cultivated- by a whole tribe and decisions about the use 
of ploughs and oxen, etc. made on a community-wide basis. Prh·ate 
enclosure and" cultivation by individuals for .indh·iduals are cer~ 
tainly not necessary for lan~ ro be made useful to humans. (Locke 
implicitly concedes this at a later stage of the ·chapter on property. 
He notes that, although in early times pastoral tribes derh·ed 
undoubted benefits from the land, 1yet it was commonlr without 
any fix'd property in the ground they ·made use ·of; (II. ~8). ·At this 
point, he seems tO ha,>e ab;mdoned any suggestion th:.H priY<He 
possessions are necessarily irytroduced by the sh~er fact of human 
use of common resources.) Of ~ourse, it is true that~ group or a 
community cannot use resources without _excluding the c;ommon 
rights of mankind as a whole. To that extent, Locke's argument 
expresses an important point. But· ·it wi.ll riot · gh·e · ~im the 
conclusion he wants-namely, exclus.ive rights which can be 
asserted against one's community as well as· against a11·· the rest of 
~ankind. '· - ' 

Perhaps, however, the argument from need can be given a slightl)· 
different interpretation. Although strictly speaking it is possible for 
humans to use land -without indi\'idually enclosing it, such a use 
may be thought of as uneconomic·a·nd so as a violation of the spirit 
of God's command to mnke use of what he has gi\;en: us. He 
requires us riot just to survi,·e but t"o 'Be Fruitful, and :t-..lultiply. :md 
Replenish the Earth' (I. 33). If locke believes, with m·anr ancient as 
well as modern economists, that communal use of land is less 
effici~nt than private use, to this extent he ~ay be justified in saying 
that 'The Law Man was under, was rather for appropriating' (II. 36.) 

41 Both Lasleu and TUII)· have noted Locke's earlier ,-ieY.· that "Victual~. clothes. 
ornaments, riches, and all other gr:-tod things of this life are provided from co"1nron 
11se'-Essays on the Laau of N!Jtllre, p. 111: see laslett's footnote to locke. Trl'O 
Treatises, 11, sect. z.6, and Tullr, r\ Discourse 011 Property, p. 103. But it ma}· be 
straining the meaning of the emrha~ized passage here to infer a direct comradictiCin 
between this "theory and Locke's ,·iew in the Tll'O Treatises. 
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CertJinl)· Locke somc::rimes leans in rhe direction of such a view. 
He poinrs our that a ,man who appropriates l!ind for .himself by 
private enclosure 'does not lessen bur.inci:ease the common stock of 
m~nkind' (II. 3 7)·. Br his indus tty and efforts he 'has increased the 
srock of Com, which [people] wanted' (II. 36). Even if he keeps all 
the corn he has produced for himself, he nevertheless reduces the 
pressure on other common resources because he feeds hin;sel£ now 
from rhe use of a much smaller piece of land than rhat which he 
roamed O\"er before. So others who conrinue to use common land 
ha\"e per capita more land to roam O\"er than rhey had before his 
endosure (11. 3 7). (Locke is mistaken, though, in thinking that this 
argument depends on rhe fact that the encloser derives a higher 
level of uclliry-'a greater plenty of rhe conveniencys of Hfe'-now 
than he derived as a commoner. Even if the uriliry he derives is the 
same, ·rhe land he needs ro use in order to derive it on an exclusive 
basis is likeJy m be considerably smaller than the area of originally 
common land di\rided by che original number of commoners.) On 
this basis, locke claims rhat, in economic terms, societies where 
mosr resources ha\'e been appropriated privately are more prosper· 
ous for all their inhabicants {even if some of them are not 
appropi-iarors) than societies where resources remain· common. 

· This is rhe reason for rhe famous remark that 'a King of a large 
fruitful Territory'' in America, where land remained common 
among rhe Indians, 'feeds, lodges, and is clad worse than a day 
labourer in England' (II .. p). · 

Bm although Locke inclines in this direction, it is worth noting . 
that his economic arguments are much more about me importance 
of cultivation as such than about rhe importance· of private 
~uhi\'arion. The contrast is always between societies where land has 
bee:J?. piivately enclosed and societies where it has nor been 
culrivared at all. Thus, when Locke asks rhetorically~ 'whether in 
the wild woods and uncultivated waste of America left to Narure, 
without any improvement, tillage or husbandry, a thousand acres 
will yield the needy· and wretched inhabitiants as many conveni
ences of life as ten acres of equally ferrite land doe in Devonshire 
where they are well cultivated?' (II. 3 7), the qu~stion highlights the 
urili[)' of cultivated land, but does not distinguish between the . 
respecrin~ economies of private and communist cultivation. We find 
a similar lacuna in the famous 'Industrious and Rational' passage: 

God gJ.\'e the World to l\ian in Common; but since he gave it them for their 
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benefit, and the greatc:sr Conveniences of Life they were capable to draw 
from it, it cannot be supposed he meant it should always remain common 
and uncultivated. He gave it to use of the Industrious and Ratiorial (and 
Labour was to be his Tide to it);, .•• (11. 34) 

Locke has not here nsid d the ossibility that a piece of land 
may be both common and cultivated; nor has he considered the 
possibility that t e n ustnous an ational' cultivators may be 
whole communities working together rather than individuals 
\Vorking on their own initiative. Because these points have not been 
considered, it is, I think, anachronistic to attribute to him any 
argument about rhe comparative economic merits of private and 
communist modes of production. · 

In any case, though Locke extols the prosperity wrought by 
intensive cultivation, he does not view it unamb_iguously as a good 
tiling~ ·On,. rhe contrary, the sorr . of intensive and extensive 

·cultivation that is spurred by the introduction of money on Locke's 
account is linked with the growth of corruption and covetousness 
in human affairs. When he talks about 'The equality of a simple 
poor way of liveing' in the early ages of the world (II. 107}, there is 
no sense at all that these souls are being castigated for their failure 
to pursue a more enthusiastic agriculture! On the contrary, the very 
Indians whose economy is ridiculed in the chapter on property are 
presented in an almost Rousseauesque light in other sections of the 
Treatises.41 The fact is, as we shall see, that Locke's attitude 
towards the modernization of the economy is a profoundly 
ambiguous one. 

7. APPROPRIATION BY LABOUR 

Since exclusive possession is not on the whole necessary for human 
subsistence and production, we must imagine the Lockean appro· 
priator not as any ordinary person struggling along with others to 
wrest a living from nature, but rather as the peculiarly resourceful 
and opportunistic character portrayed, for example, by Rousseau 
in the opening lines of Part Two of the Second Discourse. He is the 
individual who sees personal advantage in rupturing what might 

,..~. See Locke, T1110 Treatises, I, seer. sS; II, seers. 361 107-8, 111. Buc: see also the 
discussion in seer. 16, hdow. Cf. Rousseau, Discourse on lhe Origin of Inequality, 
Pt. I. 
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have been ·a previously satisfac;tory mode of subsistence by 
enclosing land and seizing materials for himself. He is the ma:n who 
announces that these · goods are now to be regarded as his 
exclusively, and, in Rousseau's wry phrase, finds. 'people simple 
enough to believe him',H This person is the true founder. of private 
property; and this is the sort· of economic opportunism that a 
Lockean theory takes it upon itself to vindicate. . 

The question Locke must answer is this: what distinguishes the 
appropriator from the rest of mankind, who originally had 
common rights in the resources he has appropriated? Of all the 
actions that are performed in the process of opportunistic appropri
ation-selecting an object, planning how to get hold of it, seizing it, 
marking it out as one's own, defending .it, modifying it, using it, 
destroying it even, securing acquiescence of others in ones 
exclusive tide to it-of all these actions, which are the cmdal ones 
on which the .woral title of ~he appropriator ·is based? If 
appropriation is vindicated, then every{)ne's moral position has 
been altered: the appropriator acquires. rights and powers, and 
everyone else duties, that they. did not have before.H So s01nething 
that- .has been done must have made a big ·moral difference. What 
and.how? ==c:::;:t ~ 
-;:;eke poses this problem explicitly in the course of his discussion 
of the nourishment theory. At son1e point, the food that a ·m.an eats 
must become 'his in the sense that his use of it is necessarily 
incompatible with others' common rights. But nt which point? 
'When did they begin to be his? When he digested? Or when he eat? 
Or when he boiled? Or when he brought them home? Or when he 
pickt them up?' (II. :z.8) The ans.wer dictated by the logic of the 
nourishment theory (the answer based on physically necessary 
individuation) is the first or the second of the points Locke 
mentions. But the answer he opts for now is the last: 'And 'tis plain, 
if the first gatheri.ng made them not his, nothing else could. That 
JC!.I:w~~ put a distinction betWeen them and common' (II. :z.B). The 
'ToOd,'''Locke says, was 'produced by the spontaneous hand of 
Na·ture' (II. :z.6), but in going out and gathering it for himself the 
man takes the initiative from nature and 'removes it out of the 
common state Nature left it in' (II. 30). His energetic initiative 
identifies the object peculiarly with himself and his purposes, and 

. 4J Rousseau, Disco•me on the Origi" of l11equality, Pr. z. (p. 76). 
44 See below, Ch. 7, seer. 4, n. 2.2.. 
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distinguishes it from other· resources which are identified with 
· hunian purposes only in the general sort of war established br the 
·'terms ·of God's donation. There is now something about. the 

object-·-· something in its history, if you like- which associates it 
naturally with him. . . . .. 

This Labour Theory of Appropriation is som~times contrasted 
with theories of 'First Taking' or :'first Occupancy', but the 
contrast is not really import;~nt for the early examples Locke uses. 
Gathering nuts from the ground, picking an apple from a tree, and 
killing a deer can be regarded equally as forms of taking resources 
or as forms of labouring on them. With regard to the fruits and 
animals of the earth, Locke's theory is more or less coextensive with 
what any plausible theory of First Occupancy would entail. (One 
possible exception: Locke suggests {II. 30) that a hunter is entitled 
to the rabbit he is chasing even before he catches it; this is not what 
a First Occupancy .Theory wo.uld entail and, indeed, it represents 
almost a Fichtean extreme of the application of the Labour 
Theory.) However, the contrast between labour and mere taking or 
occupancy is important in the case of land. The idea of occupying a 
piece of. land is not entirely straightforward: strictly speaking all 
that one occupies is the space taken up by one's body. H But 
occupation has traditionally been understood as marking a piece of 
land off as one's .own by enclosure or some other physical act which 
brings one's person into relation with the ,;vhole' area of land in 
question. Locke insists that this is not sufficient. A man must work 
on land i;order to appropriate it: 'As much Land as a man Tills: 
Plants, Improves, Cultivates nnd can use the Prodiict of, so much is 
his Property. He by his Labour does, as it were, inclose it from the 
Common' (II. 32.). If land is fenced off without cultivation rhen, 
Locke tells us, 'this part of the Earth, notwithstanding his Inclosure, 
was still to be looked on·as \l;'aste, and might be the Posses.sion of 

• any other' (II. 3 8} ... 6 

This leaves a slight lacuna· in Locke·s account which critics like 
Hume and Kant have been quick to exploit; Before a man can 
cultivate a piece of ground, he must take it into his possession and 
exclude others from its use; otherwise their exercise of common 
rights·mightmake his culti\'ation impossible. On this basis~ Hume 

H Se_e Becker, ,Prap~rty Rights, Ch. 3· 
46 Olivecrona . claims that enclosure, although not sufficient for Lockcan 

a~pr~priarion, is certainly nemsiuy: Olivecrona, •tockc"s Throry· of Arrropri
atlon, p. 12.8. 
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and ~am artempt ro ser up ·a dilemma for Locke. Either the would
be appropriaror is entitled to exclude ochers from rhe land for the · 
purpose of culrivaring ir or he is nor. H he is, then something_orher 
man culrivarion mus.t give rise to exclusive rights. If he is. not, then · 
his culrh•ation is based· on robbery and can est~blish, no right. The 
Labour Theo me is either redundant or inadequate. Hume and 

'Kanr are ri t to nore rhar Locke did not dea Wlt this oint."*7 
Because he tended to idenri cu t1vanon wirh individual cu tiva
rion, he did nor· (as we have already seen) face squarely the problem 

·that might be posed by the clash· of different modes.of production in 
the same area. 

There are rwo possible ways around rhe difficulty. Locke might 
insist roughmindedly that rhe land rtmains common until it is 
acruallr cultivated; if a would-be apprupriator is unlucky _enough 
ro pkk a tidd where people are picniddng, he must either plough 
around mem and rake title ro the field minus the patch in the middle 
where rhey are sirring or else abandon his enterprise for the time 
being and ger up earlier than the picnickers the next day. 

A second way our is suggested by Olivecrona. He maintains that 
enclosure is a necessary {though nor ;;t sufficient) condition for 
appropriation. So if enclosure precedes cultivation, we may say that 
it generates some son of conditional righc-Le. a right subject to a 
condirion subsequent, that the land be cultivated by the encloser as 
soon as practically possible.18 (In terms of the terminology I 
devdupeJ in Chapter ·h Lockean property rights would be doubly 
condirional.) I suspect that this second \'iew is the one Locke would 
favour: it makes a sort of concession [O rhe Occupancy Theory but 
retains rhe ultimate imporrance of labour. But both ways out are 
consisrem wirh whar he says. 

So iJr we: have noted only the rerms l)f the theory Locke is going 
rc{defend. We have said nothing about his defence of it. Certainly,· 
Labour Theories of Appropriation are quite common- in the history 
of philosophical though~ about propeny.19 Even positivistic philo
sophers like Hobbes and B~nrham, who maintain rhac property 
righrs are entirely a maner of conventiun justified .if at all by their 

47 ~ Humt .. Tre.Jtise, :Sk. m. Pr. ii, sect. 3. p. sos n. I. Kant, Philosophy of 
l.Jw, Pr. J, s~ets. 15-17 (Hastie's uanslarion of .\fetaphysic.2l Elements of Justice, 
pp. 91-:}.l Jcl no1 havt lhe Prussian Ac.adtmy rdtrence for this passage. 

4* Olivc:..:r\lna, 'locke's Theory of Appropriation', p. u8. 
4 ' See Ry.1n's ac:ubic comments about •grandml.lther tggasucking instructions' in 

'Pro~rry,libeny, and Q, Liberty', p. 2.16. 
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utility, drop their guard from rime to time and say that the natural 
function of positive law is 

0 

to secure to every man the fruits of his 
labour • .so Locke himself notes that appropriation by labour is 
regarded favourably by all contemporary systems of law: it is the 
basis,' for example, of a fisherman's legal as well as his natural right 
to the fish he has taken from the ocean and it is the basis of 
squatters' rights and rights of prescription in many legal systems {II. 
36). In other contexts, Locke claims that where a 'practice is 
Universal, 'tis reasonable to think the cause is NaturaP (1. 88).SI 
But he never regards this as an excuse for avoiding the task of 
justification. In rhe present case, justification is very important, for 
the implications of the Labour Theory are considerable and, from 
some points of view, oppressive. It may he worth pausing to review 
some of these implications so that we can see the extent of the 
justificatory task that Locke faces. 

Locke's theor ur arts to give a certain moral riori over the 
.sest of mankind to those who appropriate resources. veryone, of 
course, remains enritled to the means· of.osurvival-appropriation 
does not affect that-but an appropriator is alone entitled to derive 
comfort and enjoyment from the resources he has taken. He has a 
liberty to use and enjoy those resources, and this is now a liberty 
which, by virtue of his appropriation, others lack. Their situation 
has been changed by his action to one of duty: they are now 
morally required individually and collectively to refrain from 
taking or using the resources without his consent. Much as they 
would like to eat his apples, and even if they could derive greater 
pleasure from them than he could, they are obliged to leave them 
alone. They cannot even call on his resources for urgent common or 
public purposes without his consent; if he or his representatives 
refuse to contribute anything, for example, to the cost of 
supporting a government (once governments are instituted), there is 
nothing anyone can do {II. 140).51 Appropriation, therefore wreaks 
a drastic change in the position of non-appropriators. From being 
tenants-in-common of God's largesse, they are now placed in the 

so e.g. Hobbes, Leviathan, Ch. I)• pp. r86 and 188; Bentham. 'Principles of the 
Civil Code•, p. 98. 

0 0 0 

Sl But cf. locke. Essay. Bk. I. Ch. iii, sect. 4: •There cannot any one moral rule be 
proposed whereof a man may not jusdy demand a reason. • 

1 ... It has to be admitted that Locke slides around a bit on this poinr, shihing from 
a requirement of individual consent to taxation to a requirement of a majority of 
representatives' consent: Locke, Two Treatises, II, sectS. 14e>-2.. 
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position of moral dependence, for everything but bare survival, on 
the say-so of individual property-owners. 

Another way of putting this, of course, is to say that Locke's 
property rights are, in the terms we have used, special right~. They 
arise contingently o·ut of the actions of individual appropriators
indeed out" of the actions of the very people who stand to benefit 
from the obligations they impose.S3 They cut across all but the most 
basic of the general rights and powers with which men were 
endowed originally by God. So Locke faces the challenge which, as 
we saw earlier, was posed by Samuel Pufendorf: he has to explain 
'how a bare corporal Act' such as labouring on an object 'should be 
able to prejudice the right and power of others, without their 
consent.54 

To make matters worse, Locke cannot rely on the importance or 
virtue of labour·· 'usti the e tion of these special 
n ts, for it ts not the.c~se that any labour on a resource ts oin to 
be ta en as creatmg an ndtlement. In t e sense in w tc the theory 
o occupa · s nown as First. Occupancy Theory, Locke's is a 
theory of First Labour. ~!Y the ~rSt person to take or labour" on a 
~ource~ be ~er; subsequent labourers work _on the 
resourceonLyliiiOe'r the terms imposed by the owner and usually 
fo·r hjs benefit more than their own. Strictly speaking, though, the 
ordinal term is redundant. These theories are, respectively, Occu· 
pancy and Labour Theories of Appropriation: they explain how 
previo~sly common goods become the property of someone in 
particular. Apart from exceptional cases where a resource reverts 
back to the common state,ss this happens only once in the history 
of each resource. Thereafter it is always dealt with as ·private 
property. Since the second occupier or the second labourer is not 
dealing · with common goods, he cannot commit an act of 
appropriation in the same sense. When he purports to take the 
goods or work on them without the owner's consent, his action is 
to be understood as a way of violating property rights rather than 
as a way of acquiring them, 56 

So that is the conclusion that must be justified. How·does Locke 
try to justify it? The theory he puts forward attempts to connect a 

SJ For furcher elaboration of this point, see Ch. 7, sect. 4· 
J.4 Pufendorf, O(The LAw of Nature, Bk. IV, Ch. iv, sect. s (p. 32.1). 
s' See Locke, Trvo Treatises, IJ sect. 8 s, and II, sect . .3 8. 
'' Cf. Hegel, Philosophy of Right 1 sect. s oA. 
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man's right.to the:resources he-has appropriated with the rights that 
he has in relation to himself and his actions. · 

Though the Earth and all inferior Creature~ he common to all Men, yet 
every Man has a Property in his own Person.'This no Body has an)· Right to 
but h~mself. The Labour of his Body, and the Work of his Hands, we may 
say, are properly his. Whatsoe\·er then he removes out of the Stare that 
Narure hath provided, ... he hath mixed his Labour with, and joyned to it 
something that is his own, and thereby makes. it his Property. Ir being by 
him removed from the comm(')n state Naturt~ p1aced it in, hath by this 
labour something annexed to it, that excludes the common right of other 
Men. (II. 2. 7) · 

This is the core of Locke's theory of appropriation. It is not, as is 
often thought, equivalent to the Labour Theory; rather it is Locke's 
justification of the Labour Theory. The Labour Theory does not 
stand or fall with this argument. It may survive (provided that it can 
be defended in some other way) even if we conclude (as \ve shall) 
that this particular line of justification is hopeless. . 

The justification proceeds in two parts. First, Locke expounds a 
theory of self-ownership: a man has exclusive property in his 
person, his actions, his labour. Sec·ondly, there is an acco.unt of.how 
the force of this property right is transferred to the appropriated 
resources: this is Locke's theory of mixing one's labour. I ~hall 
examine these parts in the two following sections. 

8. SELF-OWNERSHIP 

Are Locke•s views on self-ownership consistent with what .he says 
elsewhere in the Two Treatises? Here he _maintains th~·t e\'ery_man 
is his own property. But elsewhere he says_ that men 'are_..,'.al.l the 
Workmanship of one Omnirotent, and infinitely wise l\laker· and 
that they are therefore •his Property, whose \\'or~mans~ip ther are, 
made to last during his, not one anothers Pleasure' (II. 6). Because 
he is God's ro er a man has no ri t ver his o~ 
an commits a tres ass ies to kill or enslave himself II. 2.3 
an 135 . owever, I think nny imputation of inconsistency in this 
context would be mistaken. . 

First, we should note that Locke draws a clear distinction 
between the property rights 'that men have vis-a-t'is one another 
and the property they have in relation to God (l. 39, lines 54-60). 



II: The Arguments 

The prohibitions on suicide and volumary enslavement concern the 
larrer while the claims abour self-ownership involve only a man's 
rig.hr againsr other men. E\•en if my body is ultimately God's 
proper srill no other humans a arr from me have any sort of 
ri~rs over it. This is all Locke needs for the purposes 0 IS t. eory 

of appropriation, since appropriation is intended to establish only 
rights against mankind not Promethean rights against God. 

Secondly, and more importantly, Locke does not say or require in · 
his theory of appropriation that we should have properry righ[S in 
our bodies. The term he uses is 'person': 'every man has a Properry 
in his own Person. This no Body has all)' Right to but himself' {II. 
2.7). The significance of this has been amply demonstrated by 
Tully. 57 'Person' in Locke's philosophy is a technical term and, in 

· rhe accounr of personal idenriry in the Essay is given a meaning 
quire disrincr from 'man' or 'body'. It is possible) on Locke's 
account, for A to be the same man as B and to have the same body 
as B without having or being the same person as B. 58 Now perhaps 
it is straining things.somewhat ro try and establish right connec
tions between Locke's terminology in rhe Treatises and the more 
rigorous philosophical arguments of rhe Essay; Peter Laslett, for 
example, has claimed that there are no connections between the 
two \a.·orks and that the Treatises were not written as works of 
philosoph_y.u Still, rhe use of 'person' rather than 'body, does seem 
to be deliberate. Locke repeats ir in .1t least four places in the · 
Seco11J Treatise when he refers to a mJn's rights over himself (II. 
-4·h 123, 17·3," and 190), and he refrains from following Grotius in 
describing a man's life, body, and limbs as his own.60 It would be 
uncharitable not to read the rerm with rhe author's own technical 
meaning, especially when that meaning generates a more consistent 
and s'')phisricated theory of self-ownership than one which equated 
persowwith body in this cont.:xt. 

There is an interesting connecdon between this person-body 
conna~t and the doctrine that an absolute right can be acquired 
over a. thing by creating it. Locke certainly accepts rhat doctrine and 
mainrains that a creator acquires 'the utmost property• (1. 39) in 
what he ·creates. But he denies that any human has this sort of 
power in relation to his own or anyone else•s body. The point is 

s; Tully. A Discourse on Property, pp. t.)S ff. 
s • l\ld:e. Ess.r)', Bk. II, Ch. n""Vii, sea. i, Vol. I, p. l-78), et p.usinr." 
~ 7 Ll:;l~tt, 'lnttoduction' to Locke. Tlt•o Tu.Jtises, pp. 91-xos • 
.. : Cf. Tully. A Disc.ourse on Properry, p. So. 
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made specifically in relation to Filmer•s claim that 'Fathers have a 
power over the Lives of their Children, because they gave them Life 
and Being' (I. 52.): 

Ifanyone thinks himself an Artist at this, let him number up the parts of his 
Childs body, which he hath made, tell me their Uses and Operations, and 
when the living and rational Soul began to inhabit this curious Structure, 
when Sense began, and how chis Engine which he has framed Thinks and 
Reasons: if he made ir, let him, when it is out of order, mend it, at least tell 
wherein the defects lie. (I. 53) 

Since even the most skilled anatomists (of whom in his day Locke 
was one) confess their ignorance in this regard, no one is capable of 
the sort of craftsmanship which the creation of a human body (and 
the consequent generation of absolute rights over it) would require. 

Humans, then, do not have creators' rights over their bodies. But 
they can be regarded in this strong sense as the creator~ of their own 
actions (and a fortiori of their work and labour).61 A free agent, on 
Locke's account, has the power to perform· or forbear any action by 
his own· deliberate choice. He considers the actions open to him, 
deliberates, and determines upon one of them rather than the 
others. In so doing he is the initiator of a set of events in the world. 
Since he could by· a contrary deter.mination have avoided them, it is 
because of what he did (not anyone else, nor even God) that those 
events took place. He, then, is the creator of these events. The 
immediate upshot is that the agent must accept responsibility for 
his actions. He answers to God for them and his responsibility 
cannot be shifted to, nor can it affect, anyone else.h This is where 
Locke's notion of the person comes in. 'Person,' he says, ~is a 
Forensick Term appropriating actions and their merit.~'3 A person 
is a being constituted by the consciousness of.free and responsible 
action: 'as far as any intelligent Being can repeat the Idea of any 
past Action with the same consciousness it had of it at first, and 
with the same consciousness it has of any present Action, so far it is 
the same personal self.''" A person 'owns and imputes to itself past 
Actions' by the persistence in it of the consciousness with which 
those actions were performed. Personality, therefore, is constituted 
by the creative activity of a free and conscious agent. We do not 

'• For the following summary I have drawn on Tully's account, ibid. l:oti-8. 
h Locke, Letter Co1rcerning Toleration, pp. I 53-4. 
6

J Locke, E.ssa)', Bk. ll, Ch. xxvii, sect. 1~ (Vol. I, p. 2.91). 
61 Ibid. sect. 10 (Vol. J, pp. 2.81-z.). 
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have to go any further into Locke's theory of ~he self to see that; 
given the general character of his position, it is much more pla.usible 
for him to say that a man has creator's rights o·ver his person than 
·that he has them over his body. · · 
-There is~ however, another more serious problem with Locke's 
claim that ~very inan has a property in his own person and in his 
actions. A property right 'is a right that may not be taken from me 
without my consent. But in this context what would count as taking 
my property from me without my consent? What would count as 
violating my rights over my person? If we cannot answer this 
question, talk of property rights is empty or redundant. 

]:P. Day has argued that 'A owns.A~ is ill-formed on the ground 
that ownership is an irreflexive relation. 6S As it stands, this 
criticism is inadequate: surely the irreflexivity of ownership is 
precisely the point at issue. Pay's criticism is also made in 
ignorance of the subtleties of Locke's theory of the self; does •the 
man A owns the·persdn·A' involve a reflexive use of •ownership'? 
But what lies behind Day's criticism, I think, is a sense that property 
relations are above all normative relations: they regulate behaviour 
and indicate obligations, Now it is conceivable that an individual 
may have obligations to himself but unlikely that these would be 
expressed as obligations to respect property. If, however, the 
obligations apply to others, we need to have some idea of what 
their content might be. We need to know which actions are 
required or prohibited by the property rights which it would have 
been permissible for people to perform or omit if the property 
rights in question had not existed. 
·If Lockean self-ownership was just property in one's body, then 

this would be straightforward enough. There are actions which 
other people could perform with my body which my property rights 
in it forbid them to perform. These include things like cannibalism, 
rape, enslavement as a beast of burden, plundering my body for 
transplant organs, and so on. But this is not adequate for Locke's 
purposes, because, however one reads the 'mixing labour' argu
ment, it is not going to involve the daim that any part of my body 
becomes annexed to the goods I work on. What Locke needs is 
some intelligible·sense for· the idea of property rights in the rvork of 
one's body, in one's actio11s and one's labor4r. (This is an additional 

"'~ Day, 'Locke on Property', p. 112.. 
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~eason. fo~ preferring the technical reading of 'person' in 11. 2.7-it 
has a tighter internal relation to action than 'body' does.) · 

Can an action be the subject-matter of a property right? Dar 
maintains that 'action' is of the wrong logical type to go with 
'ownership': 'a.Ithough activities can be engaged in, performed or 
done, they cannot be owned\ True, Locke says that a person 'owns 
and imputes to itself' certain actions which it has performed. 66 But 
this is merely an attributive usage: to own an action in this sense is 
nothing more than to acknowledge responsibility for it. It has 
perhaps some minimal normative force: it is wrong to 'own' the 
actions which others in fact performed.67 But this is too weak for 
Locke's purposes in the ch:.lpter on property. Transferred to 
objects, it would entail onlr that a thief should refrain from 
claiming credit for another's production; but he can discharge this 
obligation and still take the product away from its owner. 

A more promising suggestion is that self-ownership and the 
ownership -of· actions amount for Locke to a right to personal 
liberty. Locke connects a man's ro er in his· erson wit i 
1being Master o -1mse . 44): every man is born with ca Right 
of Freedom to his Person, which no other Man has a Power over, 
but the free Disposal of it lies in himself' (H. 190; see also II. 12.3). 
This satisfies our requirement that the notion of property in one·s 
self and one's actions must ha'"e a clear normative sense. This is a 
sense which it has had in some recent d·iscussions of property, 
which we shall discuss in Chapter I I. But in this context it will not 
do. A right to ·liberty is the right to perform actions without 
obstruction. But logically that right is distinct from any righr that 
an agent may have over or in respect of his actions once they hm·e 
been performed or created. In general, I cannot be said to have a 
-right to liberty now in relation to. actions l ha,·e already freely 
performed. Liberty rights take us no further than the time -of the 
performance of the action. 68 · 

Day explores a number of other possible senses of labour ;tnd 
work that Lock_e might have hr~d in mind when he said these could 
be subjects for ownership. Besides (I) labour in the sense of action 
or activity, he considers: (2.) labour as a capacity or ability to labour 

'' Locke, Esstly, Bk. II, Ch. xxvii, ~e~o·r. 1 o (Vol. I, rr- !.8 t-:.). 
" 7 I owe this point to Gwen Taylor. 
' 8 Waldron, •Two Woi:ric:s', p. 44· See ~lso Waldron, 'Turf!: m~· Sf~:mt has Cut". 

p. 17. 
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(1farx'~ 'labour·power'); (3) labour meaning a person or type of 
person {e.g. 'the legitimate claims· of labour');·(4) work in the sense 
of rhe concrere product of labour (~.g. 'the works of Michel~ 
angelo'); (5) labour as a task to be performed (e.g. 'the labours of 
Hercules'); and {6) work in the technical sense of a physical 
quand[)· of energy (e.g. 'This process involves more work than that 
one'). In each case it is appropriate to use the genitive case to 
indicate an attribU£ive relation between labour and an individual. 
But Day denies that there is here any sense of property or 

·ownership that could be useful ro lo~ke for the purposes of the 
present ilrguinenr.69 Let us go through rhem one by one. 

( 1) has already been dealt with. 
(2) We do talk, following Marx, of the sale and purchase of 

labour power and therefore as if labour, in this sense, could be 
owned.70 Bur this sense of owning one,s labour is not much use to 
Locke, because it cannot be transferred to objects to create an 
entitlement. Someone may take an object I have laboured on, but 
srillleavc me with my capacity to labour. 

· (3} tfeady, ·labour (meaning. labourars) cari be owned-in a 
system of slavery. Locke would insist rhar a person owns himself (as 
against all other men) in this sense. Bur this too is not a sense of 
'owning labour' that can readily ~e transferred to the goods one 
labours on. Locke wants the labour, nor the labourer, to be mixed 
wirh .. rhe object he produces. 

(4) The products of labour can of cuurse be owned. That is the 
whole point of Locke's account. But jusr because of that it will not 
do as an account of 'owning one's labour' at this stage, since that 
would leave Locke without an argume1Jt ro support his claim about 
a ppropri.a rion. • 
·. · (S) Perhaps labour in the sense of tasks, jobs, or employment can 
be the subject-matter of rights. 71 People say they have been 'given• a 
job a~d rhey complain when rheir jobs have been 'stolen'. Still, this 
will not do for Locke's purposes, first because it is not evident that a 
lockean appropriator 'owns' the task he sets himself, and secondly 
because there is no natural or plausible sense in which a task can be 
said to be mixed with or annexed to the object of the task. · 

(6) The final meaning is an interesting one. Work in the 

' 9 Day, 'Locke on Propcrt):., pp. 2.08-r s. 
70 Marx, Capital, Vol. I. 
71 Cf. Reich. 'The New Property'. 
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physicist's sense of 'the product of a force and the distance through 
which it acts•71 cannot itself be owned: it is an adverbial rather than 
a substantive quantity. But energy is a more promising candidate. 
Energy is involved in ordinary labouring (we talk of 'the expendiw 
ture of energy'}; it can be the subject~matter of property rights (we 
purchase energy from the electricicy authorities); and, in the case of 
the energy involved in labouring, it may arguably be regarded as the 
property of the labourer in the first instance. When we add to that 
the fact that in our modern understanding energy is convertible into 
mass, it seems to fit the specifications of Locke's argument.7.J Its 
main disadvantage for Locke's purposes is that it is quite remote 
from self-ownership in the sense of his idea of the ownership of 
one•s autonomously created person. But in charitably reconstitutw 
ing a theory as problematic as Locke's doctrine of self-ownership, 
we cannot expect to have everything. 

One final point of explanation. Day's critique of Locke•s theory 
and my own have been very analytic in character. We have 
subjected the precise terms of Locke's view to minute scrutiny, 
rejecting any meaning wl!_!~h seems to involve a logical confusion or 
a· category mistake. It may be objected that this approach is 
anachronistic and unfair. Instead of focusing on the detail of 
Locke•s interpretation, we should focus on the broad piCture he has 
been painting and the contemporary views he is alluding to. Like 
his predecessors in the natural law tradition, Locke is working with 
the notion of the smmiJ (as in 'suum cuique tribuere')- the sphere 
of inviolable personality defined, in the first instance, by the 
boundaries of one's body but extendable to comprehend the objects 
one has appropriated. No doubt, as Karl Olivecrona has argued, 
this concept is very important for an understanding of Locke 
(though curiously the philosopher himself never refers to it). 74 But 
we must do more than note its importance. The claim that the suum 
can be extended by unilateral appropriation is controversial: both 
Filmer and Pufendorf deny it. Locke's claim that one has property 
in one,s own person and actions is supposed to be the first'step in an 
argument to this effect, so we do him no injustice by considering 
and criticizing it as such. If it is vitiated by incoherence, confusion, 
or equivocation, then the normative task of legitimizing appropri
ation has not been adequately completed. 

72. Day. 'locke on Property', p. 2.09. 

n I owe this suggestion to Hillel Steiner. 
74 Olivecrona, 'Locke"s Theory of Appropriation', pp. u:z.-4. 



II: 1'he Arguments 

9··MiXING ONE'S LABOUR 

Locke claims that when an individual ·takes objects from their 
natural state or cultivates previously uncultivated land, he mixes 
something with those resources 'that excludes the common right of 
other men' (II. 2.7) and marks them out as 'his Propercy, which 
another had no Title t'o, nor could without injury take from him' 
(II. 32.). If there is an argument here~ it must go something like this: 

(I) A man who labours on an object mixes his labour with that 
object. . 

(2.) But that man· owns the labour which he mixes with the 
object. 

(3) So the object which has been laboured on contains some
thing which the labourer owns. 

(4) So taking the object out of the labourer's control Without his 
consent is a way. of taking his labour from him without his 
consent; it therefore amounts to a violation of the right 
referred to in (:z.). 

(5) Therefore· no one may take _the object from the labourer 
without his consent. 

(6) Therefore the object is the labourer's property. 75 

In this way an entitlement to an object is generated out of the prior 
entitlement to one's labour on the basis that recognizing the former 
is the only way of upholding and maintaining respect for the latter 
once the mixing has taken place. The force of one's entitlement to 
the labour has been transferred to the object by the action of 
labouring on it. Once the labour has become embodied in the 
object, the labourer acquires an interest in the object-an interest 
as important as his interest in his labour-which he did not have 
before. · 

The idea that labour is literally mixed with an object is crucial to 
this argument. Without it we cannot explain how the force of the 
labour entitlement is transferred to the product of one's labour. 
With this in mind, let us examine the idea of mixing one's labour 
with an object in a-literal way to see whether or not it makes sense. 
For the purposes of this discussion, we shall assume charitably that 
the difficulties in the notion of owning one's actions; discussed in 
the previous section, do nQt exist~ (The only interpretation of 

" What follows is adapted from Waldron, 'Two Worries'. 
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-owning one's _labour which survived that disCussion-interpre
tation (6) equa.ting labour with energy~will be considered a little 
later on.) · -

On the face of it, the proposition 

. (P) Individual A mixes his labour with object 0 
seems to involve a category mistake. Surely rJte only things that can 
be mixed with objects are other objects. But labour con~ists of 
actions not. objects. How can a· series._of actions be mi..xed with a 
physical object? True, some philosophers do purport to quantify 
over actions and events treating them as entities in their own 
right.76 But I do not think that disposes of the difficulty in the 
present case. 

We can see this if we compare (P) with a more straightforward 
proposition about mixing: 

(Q) The cook mixes the egg with the milk. 
In (Q), three objects are referred to-the cook, the egg, and the 
milk. The.re is also, if you like, the. action of mixing the egg into the 
milk. Now we may treat this action as an entity or we may not. 
What matters for my criticism is that, entity or not, the action is 
certainly not identical with any of the other entities invoh·ed. It is 
distinct from the egg, the milk, and the cook. That seems quite 

· straightfonvard. · 
Let us try a similar.analysis of (P). Aga.in there are at least three 

entities referred to: · 

(PI): the labourer, A," who is the analogue ~f the cook; 
(P2.): the labour of A, which, like the egg, is (supposedly) the 

subject of the mixing; and 
(P3): the object, 0, the analogue of the milk, into which the 

labour is being mixed. · ~ 
So far, so good. But where is the fourth element, the analogue of the 
action of mixing? Perhaps it is . the labour oJ A; after all, the 
Lockean claim is that by labouring the producer mixes his labour 
with the product. :aut A's labour figures alreadr in the account we 
have given as .the ingredient (P:t) being mixed in. So instead of the 
four distinct entities we had in. the. straightforward case of ( Q), we 

-have now at most only three. There is the mbcer, the thing being 
mixed in, and the thing into which it is being mixed; but there is no 

7
ti Cf. Davidson, 'Logical Form of Action Sent~nc~s·. 
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disdnct action of mixing. Or, if you like,. ~e have the mixer, the 
action of mixing, and the object inm which something is being 
mixed; but rhere is norhing which is being mixed in. We haye 
ingredient and mixrure bur no mixing, or mixing and mixture but 
no ingredient. Eimer way, rhe ordinary notion of mixing seems 
quire inappropriate ro the case Locke is describing. The situation 
lacks rhe requisite plurality. n · 

Our original hunch abour a category mistake has led us to 
discover a much deeper .flaw. The phrase •mixing orie's labour'·is
shown ro have the logical fornl of 'mixing one's mixing'. And that 
jusr s~~ms defective. · 

An objection may be made along rhe following lines to what I 
ha\'e said. Perhaps {P) is being used by Locke in the first premiss of 
rhe argument we are examining in· a way which distinguishes its 
logic.ll form from rhar of (Q). If this -is the case~ then the fact that 
(P) does not conform ro the logic of (Q) no more makes (P) ill
formed rhan rhe difference between, say, 'A ~~s-~ pain in his foot' 
ahd ·A has a growth on his foot' makes ~he first 9f r~ese ill-formed. 
In orh~r words, it may be , objected ori behaJf of the Lockean 
argument rhar we are raking the id~il of mixing one•s labour too 
literally. There may be another perf~cdy legitimate sense for (P) 
which does not require the plurality of elements we find in (Q). 

Tliete are rwo things to say about this objection. First it is not at 
all dear rhar ·one can come up with ari interpretation of (P) which 
will borh ~yoid my arrack and do rhe work iri Locke•s argument 
rha( he seems tO want the J?.Otion of mixing one's labour tO do. 
Remeniber this notion is supposed ro explain and justify the 
prindpl!! of labourers• enridemenrs. Ir is no good suggesting for 
insran.:e rhat (P) is jusr a fancy or rhetorical way of saying 'A 
labours on 0'. That leaves premiss (1) of our argument saying 
limply rhar a person who labours on an object labours on an object. 
The· norian implicit in (3)-rhat rhe object thereby comes to 
comain so_merhing the labourer owns-is left completely mys
terious. The quesrion would still remain open: why does labouring 
on an object generate an entidemenr ro it? If the argument we are 

77 This \"iew seems to be shared by Olivecrona, who says: "It would be absurd to 
contend mat me .. labour" of killing a deer or picking an acorn from dte ground is, in 
the cnct ~ose of lhe expression, "mixed• wirh me deer or the acorn respectively. 
J..o.:ke .:annor have meam it so! (Olivecrona, ·Locke"s Theory of Appropriation•, 
p. 116). But that is what Lo.:kc says. OlivecronJ. does not indicate why he thinks it 
absurd. 



6. Locke's Discussion of Property 

considering has any independent force at all, then Locke is using (P) 
to answer' not beg that question. Any reinterpretation of (P) has to 
be able to fill that role. 

Secondly, the ·criticism I have made applies not only to the 
'expression 'mixing one's labour' but also some of the other 
expressions used by Locke in the section we are dealing with (II. 
27). Labour is said to be 'joyned, and 'annexed• to objects hy the 
labourer. These expressions in their ordinary sense all share the 
logical form of (Q): that is, they all involve the idea of someone•s 
bringing one thing into relation with another. So they are equally 
open to the criticism that, in the case of labouring on an object, 
there are not two things to be brought inca relation with one 
another but only one thing and an action that is performed on it. 
Just as we do not ordinarily talk of mixing actions with objects, so 
we do not ordinarily talk of joining or annexing them to objects, 
and my criticism explains why. ~ .. : ... 

In the .previous section, we entertained the possibility that 
'owning one's labour' might mean owning the energy rhat is 
expended when one labours. Does the mixing idea become any 
more coherent .when it is applied to this case? We do seem to have 
here the possibility of a real distinction between the thing mixed 
and the action of mixing which he lacked in the case of labour 
understood as action: we can say that, by his accions, he mixed his 
energy with the object. Still there are problems with this interpre
tation. Although matter and energy are physically interconvertible 
and therefore in principle talk of a mixture of matrer and energy 
makes sense, it is not true that every act of labouring or 
appropriation will involve the addition of energy to the thing 
appropri~ted. Sometimes as in the killing or capturing of a wild 
beast, it involves the application of energy to oppose or negate the 
energy that was already there. In this case, labour and energy have 
been expended on a resource, but on no plausible physical analysis 
does the tamed resource now contain the energy that has been 
expended. Nozick, in his discussion of the application of Locke's 
theory, toys with something like the energy interpretation when he 
asks whether the area of land appropriated by labour is 'the 
minimal area such that_ an act decreases entropy in that area, and 
not elsewhere. '78 But a similar point can be made about this. Since 

78 Nozick, Anarcby, State, and Utopia, p. 174:.1 am grateful to Hillel Steiner for 
this reference. 
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entropy is not a concept which is relative to human purposes (the 
law of entropy is not the doctrine that things are becoming more 
and more useless!), we cannot assume that every act of labour or 
even every creative act of labour decreases or is intended to 
decrease entropy in an area. Some are but others are not: sometimes 
we want to enhance entropy, to take things apart rather than 
increase their complexity. So no criterion of the application of 
energy to this end will do as an account of what labour involves. 

Even if these difficulties about the literal meaning of 'mixing' did 
not exist, there would be other grave problems with Locke's 
argument. 

The argument, as we saw, depends on the daim that if something 
to which I am entitled {e.g. my labour) becomes mixed with some 
other object, then the only way to safeguard and ·maintain my 
former entitlement is to hold me entitled to the object wirh which it 
has been mixed. But we may dispute whether an entitlement to the 
object is even a way of protecting the former entitlement, let alone 
the only way. E\'en if we assume, for the moment, that the idea of 
mixing labour makes sense, still once the mixing takes place the 
lab~ur is to all intents and purposes lost in the object. Once mixed, 
it no longer exists as labour and there is no longer a question of 
protecting anyone's entitlement to it. There are, as we saw, 
problems enough with the idea of an entitlement to labour in any 
case; but what on earth can such an entitlement (considered on its 
own) amount to once the labour has been lost in the object? 

Once again a banal analogy helps to highlight the difficulty. 
Suppose there is a vat of wet cement lying about which belongs to 
no one in particular, and I drop the contents of a bottle of tomato 
juice into it. Before I can retrieve it, the cement hardens into a 
concrete block. {Or better still: as in Locke's case, the cement is 
lying about and I intend to drop my tomato juice into it, not 
wanting to retrieve it.) Can I now claim the concrete block in order 
to protect my entitlement to the tomato juice? Surely the suggestion 
would be regarded as some sort of joke. My juice has gone; 
whatever the justice of my claim to the concrete block, it has 
nothing to do with my claim still to be the owner of the tomato 
juice. An entitlement to an object consists in the right to use, 
control, and dispose of it. Even if I am allowed to use, control, or 
dispose of the concrete block, I can do none of these things with 
regard to the tomato juice. 
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Of course, thfngs would be different if there were any possibility 
of recovering the tomato juice from the concrete block. But soft 
drinks do not usually survive such experiences. Anyway, to put the 
case on all fours with the one Locke is·describing, we ha\·e to think 
of the mixture of juice and cement as irreversible. (Otherwise Locke 
has no answer t.o the point that the producer is entitled, at most, to 
be given back his labour.) So the drink is as good as lost, despite the 
fact that we know where it is. As something which can be the 
subject-matter of an on going entitlement,- generating other 
entitlements by its attachment to other things, it no longer exists for 
us. 

No doubt, the concrete block is different from what it would 
have been if the juice had not been dropped into the ·cement; 
presumably it is a little softer and its internal structure i!' slightly 
different. But if there is a qu.estion raised by this aherarion, it is: 
'Who is to have rights over the c~ncrete, block, altered in this way 
by the addition of the tom?.to juice?' That may be an important 
question. But what has transpired makes· the question 'Who OO\'\" 

has rights over the tomato iuice?' irrelevant to that. Similarl)· in the 
case of an object with which labour has been •mixed'. The fact that 
the object ha·s been labo~.red. o_n certainly makes a difference to it. 
But the question is now: "Who is to have rights over the object, 
given that labour. has made this difference tq ir?' In· finding an 
answer to. this question or~ more important, .i~ finding a justifi
cation for the o~vious ans~\"er, the further questio~ 'Who now has 
rights over the labour that made the difference?' is of no. use at all. 

Robert Nozick has used a similar example to develop a slightly 
different line of attack. Assuming again that labour can be owned 
and that it can be mixed with an object, Nozick asks: 

Why isn't mixing what [own with what I don't own a wa}· of losing what I 
own rather than a way of gaining: what I don't? If I own a can of tomato 
juice and spill it in the sea so th:lt its molecule~ (m:u)e rndiocath·e. sot c<1n 
check this) mingle evenly throu~hout the ~ea, do I thereby come to l"'l\\"n the 
sea, or have I foolish!)· dissipated m)' tomato juice?-9 

This is certainly what Locke would want to say about a man who 
labours on something already owned hr another .P-erson \-..·ithout 
the latter's permission. His labour surelr gets mi.''\ed with the object 
in the same way the .first labourer's did (unless the first labour 

7' Nozick Anarch·;:, State. and Utopill, rr· I;- .. -s. 
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somehow made the object. impermeable to further mixing!), but in 
his case that counrs as losing his l~bour, 'and me first labourer ge~ 
dle btncfir of the Serond man's efforrs. \Vhy, then, can we not say 
the 5ame about the first labourer in rdarion ro the common rights 
of aU mankind? He expended his Jabour on his own iniriadve and 
for hi:ii own reasons; we did nor ask him ro do this; why then should 
we be beholden co him for his pains?.s.:. AJan Ryan thinks this is 
ans,\·ered by Locke's invocalion of .~ad's command to subdue the 
eanh (II. 3 2.). 81 Bur at most that expbins only why men labour in 
ih~ first place, why e:H:h man is required ro 'lay our something upon 
(rhc- e.1nh) rh.u was his own, his Jabour'i ir does nor explain why he 
continues to be entitled w what he Ius laid our. Since God often 
requires sacrifices of us, rhe mere fac:r of His command does not 
indicate thar obedience is nor a way of losing one's labour. And it 
does nor explain why the benefits of rhe labour which God has 
commanded each of us to perform do nor accrue in common to 
c::\'er}·one who originally had property in the resource. 

If Locke wants ro insist that mixing one's labour generates an 
enritlemenr he faces one furrher difficulry. Why does the entitlement 
amount to full and exclusive rights o\'er ('the utmost property in•) 
the object rather than some lesser interest? For example, why, as: 
Nozick puts ir.~hould one's entitlement extend to the whole object 

· rather than iusr ro rbe added yalue;•h The point here is that an 
·exclusive right ro rhe whole of the improved object amounts to 
something more (and certainly more \'aluable) rhan an exclusive 
end dement to one's own labour. Since rhis extra-the value of the 
raw mareria:ls-originall)' belonged in common: to everyone, we 
may ask why the claims of others are defeated to this additional 
extent. \\?hat I have in mind as an alternative is that the 
appropriator should acquire a subsranrial inrerost in the object he 
has \\'.orked on, roughly proportionate in some sense to the labour 
he has expended on ir, but that this should not be deemed to 
exclude altogether rhe common rights of other men. (Of course, in 
Locke':; theory, those rights are nor entirely excluded anyway: the 
basic right to subsistence is imprescripcable. But I am thinking of 
more substantial concessions than rhar-the right of continued 
access, for example, or the righr ro a share in the produce.) Ir may 

- .~r.o Cf. Proudhon, lX'ho1t Is Propert)·?, p. s_.. 
11 R)'an. 'Property, lib~ny and Ou Liberty', p. 12.2., 

h Nozick, Anurchy, SttJte, .md Utopi.2, p. 175. 
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be objected that this sort of sophisticated discrimination between 
greater and lesser property interests is possible only in a positive 
legal system, .where different estates in the same object can be 
recognized, distinguished, and uph~ld in law, and that would not be 
practicable in a state of nature. But even if this point were valid, it 
would establish at most that the full and exclusive entitlements 
acquired by appropriation in the state of nature were to be viewed 
as provisional. They could not operate as moral constraints on the 
activity of a subsequently instituted civil society which was 
determined to strike retrospectively and in rectification of the 
crudeness of the mltural entitlements a fairer balance between the 
legitimate claims of the appropriat_?r and those of the rest of 
mankind.8

' 

IO. THE LABOUR THEORY OF VALUE 

Locke might try to answer some of these points by invoking an 
aspect of his theory we have ignored up till now-the Labour 
Theory of Value developed in sections 4o-3. There he. anticipates 
objections along the lines we have been developing 'with the claim: 
'Nor is it so strange, as perhaps before consideration it may appear, 
that the Property of labour should be able to over-ballance the 
Community of Land. For 'tis Labour indeed that puts the difference 
of value on everything' (II. 40). He goes on to estimate the extent of 
the difference that labour makes: 

I think it will be but a very modest Computation ro say, that of the 
Products of the Earth useful to the Life of Man 91I o are the effects of 
labour; nay, if we will righdy estimate things as they come to our use, and 
cast up the several Expenses about them, what in them is purdy owing to 
Nature and what to Labour. we shall find that in most of them, 99/roo are 
wholly to be put on the account of Ia bou r. (II. 40) 

(In II. 43-he revises the estimate, in the case of the produce of 
land, to 9991Iooo.) 

Historically, this is an important claim. There is no doubt that it 
had considerable influence on the development of labour theories of 
value by the Scottish political economist, Adam Smith, and, 
through him and his successors in the classical tradition, on the 

BJ cr. Ch.7, sect. s, below. 
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eventual development o£ Karl Marx's theory of value. But there are 
two very important differences between Locke's theory, on the one 
hand, and Marx's and- S_mith's, ori the other. · 

First, Locke's is a theory of use-value whereas their theories 
concern exchange-value. Locke makes no assumption about the 
proportions in which goods will exchange in the market place, and 
indeed his views about the arbitrariness and conventionality of 
exchange indicate a scepticism about the possibility of any 
quantitative theory in this area. 84 

Secondly, Locke's theory concerns the proportion between the 
natural use-value agd the artificially created use-vaiue in each 
product; it does not concern the valu~ of one product relative to 
that of another. Thus even if it- js true that labour accounts for 91Io 
of the value of anything, there need be no assumption that equal 
quantities of labour generate equal quantities of value. Five 
minutes' labour might account for 9/xo of the value of an apple 
while an hour's labour accounts for 9/xo of the value of a wooden 
staff; but this does not imply, on Locke's accqunt, that the staff is 
twelve times more useful than the apple. It is not that sort of theory. 

Locke wants to put the th to a different use. He uses it to 
bo ster t e c a1m t at ap ro dation b labour is a legitimate way of 
exc u mg t e common rig ts o the rest of mankin . If t e 
usefulness of appropriated resources denved mainly from 'the 
spontaneous hand of Nature', that would be a difficult fask. Why 
should the minimal expenditure of energy by an opportunist be 
sufficient to exclude everyone else from the enjoyment of these 
natural benefits? But if Locke. can show that 'labour makes for the 
greatest part of . the value of things•· (II. 42},. then anyone 
complaining about exclusion by an appropriator can be accused of 

I desiring almost nothing but •the benefit of anothers Pains'· (II. 34). 
(This resumably is one of the reasons Locke insisted on cultiv · 
rather than mere cnc osure as t e asis o egttnnate a propriation.) 
Similarly, if natural resources and land are •almost wort e~s 
Materials, as in themselves' (II. 43) in their natural state, then it 
does not seem so unjust that an appropriator should acquire 
exclusive tide to the whole of the object he has taken~ For there is 
only a negligible difference between the worth of his labour and the 
value of the object he now controls. . 

s_. See Locke, Two Treatises, II, sect. 37, lines x-s; also 11, sec[. 184. The closest 
Locke gets to any theorizing of this sort is in his offhand suggcs[ion in II, sect. so 
that labour is lhe 'measure of value'. 
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The L~bo~r Theory ot" Value is perhaps most plausible in the case 
of land. There is, as Locke notes, a striking difference between the 
usefulness of a piece of ·cultivated land and the usefulness, as it 
stands, of a piece of waste ground (II. 36 and 42.-3). It is also 
plausible in regard to manufactured artifacts: in accounting for the 
usefulness of a loaf of bread, we must consider not only the efforts 
of the farmer and the baker but also those who produced the tools 
without which the cultivation of wheat and the manufacture of 
flour and bread would have been impossible (II. 43). But the theory 
is quite implausible in regard to food and other items that have 
merely been gathered from their natural state. Quantification is 
difficult in such a case, but do we really want to say that the action 
of gathering acorns that h;,we fallen on the ground accounts for the 
greater part of their usefulness? The labour accounts at most for 
their location on the dinner table; the nourishment they afford is 
almost entirely intrinsic to the natural objects themselves. Locke 
appears to concede this when he contrasts the value of acorns, 
water, and skins, with th~a of bread, wine, and doth (il. .. p.). 
Paradoxically, dien, there seems more room for complaint about 
the- excl~sive appropriation of acorns than about the exdusive 
appropriation of land, on the Lockean Labour Theory. 

·What is the connection between the claim {intended literally) that 
labour is. mixed with a·product and the theory that labour accounts 
for the greater part of its value? No do.ubt Locke saw a· connection 
here, but it is significant that he expounds the value-theory entirelr 
without reference to the earlier claim. So since the Labour Theory 
of Value ca·n be· expressed independently of the 'mixing one's 
labour' doctrine, it is not affected by the latter's incoherence; and it 
can stand by itself (though of course it will not have the same work 
to do) once the argument based on the mixing idea collapses. ' 

This is important for the evaluation of other labour th-eories of 
value. Marx makes very prominent use of the idea that labour 
comes to be contained iri. the objects that have been worked on 
(though needless to say this is not intended as a justification for 
private appropriation!). In Capital, he writes of labour's· being 
c congealed', 1 objectified', 1m a teri ali zed', 'crysta IIi zed', 'contained', 
'accumulated', and 'bound up' in an object, so that the object 
'absorbs' and 'is soaked in' human labo.ur. •s (l'be immediate 
provenance of these idioms is probably Hegelian; we shall consider 

•s Marx, Capital, Vol. I, pp. I 18, I :t9, I.) 1, 1 .f.h :t87, 2.,6. 
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Heg~l's rheory of appropriation in Chapter ro.) These rums of 
phrase are related m three of Marx's more imponant theses: first, 
mat labour is 'rhe main source of use-value (a thesis he shared with 
lo,ke); secondly, thac in a marker economy products rend to 
exc:h~ngt! in proponion ro rhe .amount of socially necessary labour 
rime rhar would be invoh•ed in their reproducdon; and thirdly, the 
rhesis rhat when certain produces take on rhe character of capital, . 
. me}' ~unfronr rhe workers as •dead ·labour• oppressing and 
.llien.ning rhar of rhe liring. so If lhe idioms about objects 

· [OJJI.1iuing ·labour h.td to be inrerprered literally, rhen all three 
rh~ses would be suspc!'ct. Bur we can Sc't! now thar the first thesis 
cerrainlr, probably rhe second, and maybe even also rhe third, can 
be expressed wirhour recourse ro rhe incoherenr idea rhat objects 
contain labour in any literal sense. That can be seen as nothing 
more than a pkruresque way of expressing the relation be£Ween the 
..:ondiri.on of an object and the labour that wrought some change in 
ir; jf We Wi:lfi[ to express SUCh a reJarionship systemarically, we may 
tind it helpful [Q ralk as though rhe labour was in rhe product so 
rhar in dealing with rhe product one could imagine oneself dealing· 
with . .1 certain marhemarical quanti£)'. No llteral sense n~ed be .. 
accorded ·to this usage: it is purely a heuristic .device. This1 then, 
distingui~hes Marx's theses from Locke's attempt £O justify 
individual appropriation, to which the literal (and incoherent) sense 
of 'mixing one's labour' is absQiurely .indispensable. 

I I •.• -\L TERNA TIVE INTERPRETATIONS: (A) n)ENTIFICATION 

.Interpreted literally, rhe argument about mixing labour does not 
pro\·idc J coherent justification for rhe view that appropriators 
acquire! entitlements. Is there any ocher way Locke,s discussion can 
be read so that, \Virhour relying on rhis argument, it nevertheless 
supplies a plausible defence of appropriarprs' entitlements? Several 
ha\'e, been suggested. In· this secrion, I discuss the idea that the 
appropriJ.tor identifies himself wid\ his object i11 such .!1 w~y that 
respe..:r for his person demands r~~ognition of his en~idement. In 
section 1 2., I consider Tully's inierprc[ation that appropriators' 
rights are a species of crearors' rights. These two interpretations 
presen·e lhe SR-based character of Locke's argument, though they· 

s... S~t A\·ineri, Soci.ll ,md Politic.JI Thought of Ko~rl Af.1rx, p. 110. 
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differ in their account of the narure of the interest tha:t is generated 
by appropriation. The third interpretation is the view that Lockean 
appropriation is based ori a principle of moral desert. This is not 
straightforwardly a . right-based . argument, but as a common 
interpretation it needs to be considered. . 

.. Oiiveo-ona attributes to Locke the idealist yiew that personality 
can somehow be extended by identification to comprehend external 
objects: 

We can have a feeling of rhings being so intimately connected with 
ourselves that th~y are part of our very selves.· Being deprived of such 
objects represents something more than an economic loss. Jr is experienced 
as an attack on the personality itself. The feeling of unification wirh a 
physical thing varies according to circumstances. It is strongest with regard 
to things in daily use or dear to us for senrimencal reasons. The farmer feels 
united ro the soil on which he works. The town-dweller has a similar 
feeling for he house that is his own; something of himself sticks in that 
house where he has b~en living so long with his family. 87 

He claims this is what Locke is getting at when he uses the 
(superficially 'absurd') idea of mixing one's labour. By working on 
an object, a man identifies with it and in a sense makes it part of 
himself. Once this happens, for us to allow anyone else to use the 
object without his consent would be to allow them to use a part of 
his personality. That wo~ld imply that the second man 'had a right 
over another free individual, which is out of the question.'88 

We might ask all sorts· of questions about this view. Does it apply 
to any case of appropriation? When a man gathers acorns or shoots 
a rabbit does he necessarily identify himself with these humble 
objects and extend his personality to comprehend rhein? If by some 
psychological quirk he does, is that sufficient to justify the 
imposition of irksome duti~s on other people? Is it nor more 
plausible to say that what he identifies himself with is his business 
but cannot p~ejudice the moral position of anyone else? Do parents 
have property· in their children to the extent rhat they identify 
themselves with rhem? What about cases where people identify 
themselves with resources belonging to others-for example, when 
a man identifies with the house he has been occupying on a monthly 
lease? Does this generate any entitlement beyond that agreed to by 
his landlord? 

87 Olivecrona, 'Locke's Theory of Appropriation', p. 2.2.-4. 
88 Ibid. 2.2. s. 
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The la~t question can be answered readily enough. just as second 
and subsequent occupiers acquire no title under -First Occupancy 
theory, so second and subsequent identifiers acquire no title under 
this account. The goods in question have already been identified 
with by somebody else. Bilt when goods are -lying around in 
common and where no one has so far singled out any resource for 
his particular purposes, then the mere fact that a man forms an 
affection for an object and regards it as an enduring feature in his 
personal enviro~ment might be accounted sufficient to justify some 
. sort of prohibi~ion on others' taking it from him. 

_But. the other quest.ions are not so easy. They raise general issues 
.about the nature- of identification and the circumstances under 
which it can be expected to occur • .Identification ~eerris a very 
subjective phenomenon; are we to accept that people are entitled to 
whatever natural goods they say they have identified with? 

If we look for a more objective test, we run into serious 
difficulties. Presumably identification arises. out of (or at least 
i"IJvolvesi an expectation that one will be able to continue using the 
object indefinitefy:· .(Wfthout such an exp~ctation, on~'s i~entifi.
cation with the object would amount to little more than the mere 
wish to keep it-something whose frustration is hardly going to cut 
ori.e's personality to the. quick nor constitute seriou·s disres'pect for 
personality.) Certa-inly settled expectations play an important part 
in the structure of personality. As Bentham noted in his discussion 
of property: -· 

It is hence that we .have the power of forming a general plan of conduct; it 
is hence that the successive instants which compose the duration of life are 
.not like isolated and independent points, but become continuous parts of a 
whole. Expcctatio" is a chain which unites· our present existence to our 
·future existence, and which passes beyond us to the generation which is to 
f6llo~v. The sensi~ility of ma_n_extends th,rough all the links of the chain. 89 

But Bentham also sa~ that expectations of this strength and 
.ii"flportanc~ cannot be. expect~d to arise naturally: 'A feeble anc;l 
momentary expectation may result from time to tin1e from 
circumstances purely physical: -but a .strong and permanent 
expectation. can only arise from law.'90 A man ·~vill not expect to 
keep a deer he has killed or acorns he has gathe_red in a Hobbesian 
state of nature; or, if he does, his expectation ~ill not extend 

19 Bemham, 'Principles of the Ch·il C~de~. ~. 111. 

.PO Ibid. IIJ. 
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beyond his ~s~im~uion ~f hi.s. own .ability. to def~~d diern •. Qnly when 
he can pr~dict that by and large others '_Viii abide by son:t~ p~inciple 
of r~spec.t .for his_. acquisitions is he likely to fonn a settled 
expectation ~f. keeping th~m. . 

Much the same can be said about Hume's argument that first 
occupancy generates an expectation of continued use br the 
operatio~ of the psychological mechanism of association on the 
idea of one's first use)~ 1 Like his theory of causation, this will rely 
at some point on the constant conjunction of first use and a 
subsequent series of uses. {It is true that Hume countenances the 
possibility of induction· from a single case; but only against a 
background of numerous inductions themselves based on constant 
conjunction)).%.) But that constant conjunction is unlikely. to occur 
unless the principle of First Occupancy is already being tacitly 
respected. · · 

Thus the principle of respect for expectations and the con· 
comitant idea of identifying· with a property object c~nnot be the 
{oundatioiJ. of a principle of entitlelnent; Stlch a principle ·must 
already be.generally respected before the reJe,~a·nr expectations can 
com~ into play~ The same applies to Olivecrona's idea of respecting 

· the. extension· of personality. His examples seem plausible only 
when viewed in the context of an established system of property 
which has been generating expectations for ages: Of course. people 
in our society may identify with the resources' whose exclusive use is 
guaranteed to them by law. But when the Yery first farmer took it 
into his head to plough and culti\'ate a field, was he likely to 
identify himself with the field? Only if he had reason·to believe that 
he could or should remain in indefinite control of it and reap the 
products of his labour. But then that reason,' rathe[ than the 
expectations it generated, would be the true ·foundation of 
property. 

·As Bentham saw, a principle of respect for.the expectations that 
people happen to have built up concerning the use and control of 
resources leads only to a· conservative requirement to maintain 
whatever system of property rights is already in force: .'As regards 
property, security consists in receiving no check, no shock, no 
derangement to the expectation founded on laws of enjoying such 

. ' 

'' Hume, Treatise, Bk. III, Pt. ii. sect .. h pp. so.~--t and n. I am grate£ul to Alan 
Ryan (or making me consider this roinr. · 

':L Ibid., Bk. I, Pt. iii, sect. 8, p. 105; sec al~o Bennett, Locke, Berkeley·, H11me, 
p. 29)· . 
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and su(h a portion of good. The legislator owes ~e greatest respect 
m this expectation which he has himself produced.''3 But this will 
nor do for an inrerprerarion of Locke's argument because Locke•s 
accoun-t is critical nor conservative. Ht! is purponing· to tell the 
legislaror what sons of expectations he ought to produce; such 
advict! cannot itself be based on a p~inciple of respecring established 
expectations. 

1!. ALTERNATIVE INTERPRETATIONS: (B) CREATION 

- . 
Tull}· denies rhat Locke's view in\'olved the idea of mixing one's 
labour 'with a pre-existing object which persists through the 
act~viry of ,labouring'. In Tully's view, Locke 'sees the labourer as 
making an object our of rhe material provided by God and so 
having a property in his product, in a manner similar to that in 

. which God makes the world our of the prior material He created!'• 
Although rhe labourer does nor creare the raw material, he does 
create rhe object which he composes out of it. Tully cites a number 
of passages from the Essay indicating Locke's view that the identity 
and existence of an object is a matter of 'the determinate figure of 
sensible pans.'9 .S So a man may 'compound and divide the .. 
Materials, which are made ro his Hand' and in this way become 
responsible for the existence of an object that did not exist before.!~' 

At first sighr, this account seems to fir Locke•s theory neatly for, 
as we have seen, he concedes that God-like creative activity might 
generate an entidement (1. s 3). He connects our being the property 
of God wirh the fact that we are His 'Workmanship' {II. 6). Still 
there are -serious difficulties with Tully's interpretation of property 
rights as crearors' rights. . 

Fat one rhing, ir yields a conclusion which is far roo strong. 
Creator"s righrs are absolute rights entirely unlimited by any duty 
of stewardship. Locke talks· of a creator's right 'to destroy his own 
Workmanship' (I. 53) wirhour adding rhe qualification which he 
usually indica res for human property-namely, that one has only a 
right ro destroy a rhing 'by using it' (I. 39). There would be great 

, Bemham. •principles ohhe Code", pp. Ir 3-o~. 
114 T ull)· •• -\ Discoursr? on Property, pp. 116-1 7. 
95 e.g.lo.:ke. Ess.ly. Bk.lll. Ch. vi. se.:l. -10 (Vol. II, p. 66). 
'' JbiJ .• Bk. n. Ch. ii, sect. l. and Ch. n."Vi. se.:lil"m 1 (Vol. I. pp. 91 and 2.71-1). 
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difficulty explaining the introduction of the spoilation proviso (see 
section I4 below) and the continued constraint of the universal 
right to sustenance (see section IS below) if properry rights were 
understood as creator's rights. 'God-like' creation~n would give us 
God-like rights over objects, and that (certainly on Tu.Ily's own 
account) is far too strong for the property rights that human 
appropriators are supposed to have. True, Locke regards man as a 
God-like creature, made in God's image.98 But when he uses this 
description, Locke is referring to man's intellectual nature not to 
man as homo faber or homo laborans. He never once connects 
man's God-likeness with his productive capacity. 

If anything, Locke is at pains to distinguish man and God in this 
regard. The idea that productive labour involves an act of creation 
runs into the same sort of difficulty as the idea rhat the conception 
of a child is an act of creation by its parents. There Locke's 
argument was that, since a father does not know how literally to 
make a child, he cannot acquire creator's rights over it (1. 52.-3). 
But, as Nozick notices, the same point can-be made about external 
production: 'By this criterion, people who plant seeds on their land 
and water them would not own the trees that then grow. Surely 
most of what most of us· do is to intervene in or originate processes 
whose complete operation we do not understand, yielding a result 
we could not completely design.'99 If, on the other hand, Tully 
regards this as sufficient to count as creation, 100 he leaves Locke 
without any argument again.st traductionism. 

In fact, as Tully acknowledges, Locke never actually invokes the 
idea of creator's rights to explain appropriators' entitlements. 101 

(This is very·odd if; as Tully claims, it is the key to his theory of 
appropriation.) But he says that Locke uses the word 'make' 
consistently and repeatedly to indicate man's creative activity. It is, 
I suppose, pedantic to point out that this last claim is simply 
false. Io:r. 'Make' and its..cognates are used in three main senses in the 
chapter on property: (1) 'to make use of something' is the most 

. common usage (II. 31, 36, 38, 43, 45, 46, and 51); (2.) 'making 
97 This is Tully•s phrase-A Discourse on Property, p. 59· 
98 Cf. ibid. I 10. . 
9' Nozick, Anarc.hy, State, and Utopia, p. 2.88. 

100 Cf. Tully, A Discourse on Property, pp. I I 9 ff. 
IOl Ibid. I 1.0. . . 

· 
10 

... One of the difficulties wirh Tully's book is that his repeared misrepresentation 
of Locke rcquirtS this sort of 'nit-pic:king• refutation. Otherwise his references are 
too easily taken as read. 
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something one's property' (and so~e varia'tions on it) is common in 
the early paragraphs (U. :z. S ,- :z. 7, .18, 30, and 31); and (3) Locke says 
in several places that labour 'makes up• the greater part ·of the value 
of artifacts (II. 40, 42., and 44). I guess this· last usage is the closest 
to the one that Tully wants, but even so it is quite a distance from 
the idea of making or creating an object.-Tully is right to note that 
Locke describes appropriation·:as changing natural material into 
useful goods. But he describes the usefulness not the useful good 
itself as the effect of labour.103. ·Nowhere does Locke give any 
indication-that he wants to connect this labour theory of use-value 
with any doctrine of creatorts entitlement. 

It may be worth briefly considering a version· of the creation 
argument recently revived in the modern discussion of property by 
the economist lsrael Kirzner.X04 In the course of a complicated 
argument about the morality of arbitrage, Kirzner argues in favour 
of a principle of 'finders-keepers' based on a doctrine of creator's 
entitlement. (Briefly, 'finders-keepers' is then applied to an arbitra
ge.ur's discovery of the new value constituted by discrepancies in the 
prices of similar goods in different markets.)---. ·-- --. . ... -·-

In order to introduC:e plausibility into the· notion of finders-keepers, it 
appears necessary to adopt the view that, until a resource has been 
discovered, it has uot, in the sense relevant to the rights of access and 
common use, existed at all. On this view it seems plausible to consider the 
discoverer ... as, in the reJevant sense, the creator of what he has found. It 
be~omes, then, fairly easy to understand how the finder can be held justly 
entitled to keep that which he has 'created' ..... The finder-creator has 
spontaneously generated hitherto non-existent resources, and is seen, 
therefore, as their natural owner. 10s 

The difficulty with. this position is that it rests on an analogy 
between finding and making. But an analogy between X and Y 
transfers moral significance from X toY only if Y is like X in ·some 
tporally relevant respect .. Now although .-there are similarities 
between creating and finding (e.g. in both ·cases no one had 
previously seen the resource), it is not clear how their relevance can 
be determined without a fuller account of· the basis of the moral 

10
J That is unless one reads Locke, Two Treatises, 11, sect. 40, lin·es 1 1-11. as 

saying that 9 out of 10 useful objects are.the effects of l~bour; but the usual and 
. more plausible reading is that 9ho of the usefulness. of each obj~ct is the effect of 
labour. The former reading would be inconsistent wi~h Locke's gloss in lines 11.-17. 

10
4 Kirzner, 'Entrepreneurship, Entidement and Economic justice'. 

IOJ Ibid. 395-6. 
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significance of creation. Kirzner asserts that the relevance is there 
·and that the creator is the natural owner of his creation. But 
assertion~ do not help much, and nor do our •intuitions· in :. case 
where our only 'exp.erience' of creation consists in stories we ha,·e 
bee~ told about magic. In Locke's theory, the.only example we have 
of a creator is God, and in modern discussion of property, the onl}· 
thought-experiments we are asked to consider are those im·o1ving 
the creation of resources ex nihilo. Neither of these is a familiar 
idea; each of them asks us to imagine processes which miraculousl)· 
violate the laws of nature (such as the conservation of matter) 
against the backdrop of which our norma) 'intuitions' on these 
issues'are formed. To put it bluntly, until ,-.,·e know rvhat it i$ about 
magic that entitles a magician to the thing he has created (and how 
could we know that?), we will have difficulty with any moral 
analogy which tries to assimilate ordinary human enterprise to the 
magic of miraculous forces. 

i 

13. ALTERNATIVE INTERPRETATIONS: (C) DESER:r 

We spoke earlier of the Lockean appropriato~ as an pppor'runist. 
-But according to Locke it is morally good to. labour on hitherto 
common resources. To do so is to obey God's commanp (11. ~ 2. and 
3 s) and to prove oneself 'ln~ustrious and. .Rational' (11. ,q). So 
perhaps appropriators deserr·e exclush·e entide_m~nt~ as rew~rds for 
their virtue. This is a common interpretation of Locke's theory.IC~6 

It is consistent with a certain view of the spirit 9f, capitalist 
enterprise-the view which identifies the industry of the r~oducer 
with rationalit}r, prudence, and self-restraint.107 

.Before evaluating this interpretation, let us note a couple of 
analytical points about desert. First; 'desert' is being used here in a 
s_trong moralistic sense. I~ does ha\·e a weaker sense in ordinary 

. t.J~age in which 'A deserves X' nteans the snme as.'A is.entitfed to x·. 
~ut in the sense involved here, statements of the former type are 
supposed to be able to operate as arg11ments for statements of the 
latter type. 

Secondly, I am unsure whether a view which bases property 

1011 Sec e.g. Miller, •Justice and rroperty'; Beckert Property Rights, pp. -1~ ff.; and 
Dworkin's lectures on •Liberalism', deliver~ at Oxford in 1978-9. 

107 e.g. Weber, Protestant Ethic, and Dworkin, •Liberalism', pp. 1)7-8. 
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entitlements on desert should be regarded as a right-based theory. 
For it robe a right-based theory, on the definition given in Chapter 
3, we ~hould have to say that rhe deserving person had an interest in 
getting . his reward and that rhis interest was the basis of our 
concern that it should be given ro him. But generally this is not true. 
We do rry to give people as rewards rhings which it is in their 
intere~rs ro have, bur their interests are nor usually taken ro be the 
basis of the obligation ro reward their virtue. In most cases, the 
rationale of reward for virrue is found in a dury-based or utilitarian 
[heory. On a duty-based accounr, we regard ourselves as morally 
bound ro re-ward rhose who have acred rirruously (on grounds rhat 
have ro do more with our obligations rhan wirh their rights); 
moreo'\•er, in this tradition, rhe se1f-inrerested expectation of 
reward is usually seen as vitiating moral virtue. In utilitarian 
rheories-=-which are by far rhe most common in this context- the 
rationale for reward is simply consequenrialist. For example: 'Who 
sees nor rhar whatever is produced or improved by a man,s industry 
ought, for ever, to be secured ro him in order to give encouragement 
to such useful habits and accomp1ishmentS.1108 Here, the obligation 
ro reward is based not on rhe interests of rhe recipient alone, but on 
all rhc inreresrs rhar are benefited by his useful habits· :lno 
accomplishments. Still, although they are not right-based, desert 
theories of appropriation are sufficiently close ro the theories we are 
examining to be worrhy of further discussion-. 

The daim that an acrion deserves a reward invites three 
quesrions: (1).. What makes the action a good action? (2) Why 
should it be rewarded (as opposed to merely noted, praised or 
appro~·ed)? and (3) What reward is appropriate? These questions 

.. provide .a useful framework for considering the Desert Theory of 
appropriators' entidements. 

·{1)· \X1hy:'is labouring on common resources meritorious? There 
are nvo connected answers· that a Lockean theorist can offer. 
Labouring is an act of direcr obedience to God,s command (1. 45-6 
and II. 3 2-5) and therefore good in the sense of pious. Also 
labouring is good because it makes a useful conrriburiori· ro the 
wealth ~nd prosperiry of mankind (II. 3 6-7). ~ese points together 
generate a view, expressed rhroughou£ Locke,s writings, that 
labouring is an acriviry proper roman, as much a part of his nature 

10
' Hume. E"t~uiry. stcr. J. pt. 1., p. 19S· 
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as, say, procreation. Idleness is therefore unnatural as well as 
unproductive and disobe~ient (though, as I have stressed already, 
Locke does not infer from this that labour is fulfilling or, in any 
sense, its own reward). :r:o.9 

. But this leads to a fundamental difficulty. By these criteria, all 
labour is good wheth~r it is the labour of an appropriator at the 
dawn of time, the labour of a tenant farmer on someone else's 
property, or the labour of a worker in modern industry. All these 
men are obeying God's command, all are contributing to the wealth 
of mankind (cf. II. 28 and 43), and all are acting in accordance with 
man's producdve muure. Consider the following example: 

One year A decides ro work a previously uncultivated parch of ground and 
(assuming for rhe moment Locke's conclusion) thereby gain full' rights of 
ownership in the land and its products. The foJlowing year A employs B to 
cultivate ·rhe same parch of ]and in rhe same manner, paying him a wage to 
do so ..•. [F]rom the point of view of desert, A and B have performed 
identical activities, and it seems that if ownership rights were the 
appropriate reward for A in the first year, they must also be forB in rhe 
second year.110 

• • 

~!: il1<i)' Lc;: ,;:Jjected rhat the difference is ·that B's Jabour lacks the 
independent initiative of A's. But the example can be adapted to 
take account of this or to make B's labour deserving in other 
respects.) The point of the example is that a plausible theory of 
desert will not discriminate betwen the first labour and the second 
labour expended on a resource in the hard-and-fast way that a 
theory of appropriation requires. Since it is concerned with the 
intrinsic virtue of labouring, it cannot take account of facts such as 
that A's labour was remporally prior or that B.'s was done under 
contract. 

It is easy· to see why Locke's theory, interpreted in terms of 
desen, could be mistaken for a socialist theory of property. 11 1 If 
goods were to be distributed in accordance with desert and if, in the 
economic sphere, labouring was to be regarded as the most morally 
deserving activity, then industrial workers would have a greater 
claim to the wealth rhey produced than the subsistence wages they 
were paid by their (idle) employers. The wealth was produced with 
their toil, their sweat, and by their virtue, while the employer, who 

10
' Ryan, Property and Political Theory, pp. :tS-g. 

110 Miller, 'justice and Property', p. 7• 
111 Sec e.g. Dunn. l,olitical Tho11ght of John Locke, p. 6 n. 1, and Tully, A 

Disco11rse on Property, p. x. 
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probably inherited the factory, may never have done a decent dafs 
work in his life. 

To put the point another way: it is difficult to see how a criterion 
of Ir~Oral d~sert can serve as the basis for an initial distribution of 
property rights without also being brought into play to assess 
subsequent patterns of property-holding. If labour counted as 
deserving in the beginning, why does it not count as deserving now? 
But if later patterns are assessed (and redistributed in accordance 
with desert) then the histori~al entitlement character of the Lockean 
theocy of property is- undermined/a Locke's idea, then, that first 
labour generates an e · · il be interpreted as a 
~a out the moral goodness oflabourin& . . 

(2) Not all morally good or nght acts ought to be rewarded (at 
least on earth). If I fulfil the duty not to kill, I do what is right, but I 
·am not usually regarded as meriting reward on that account. Even 
praise and approval ~eem inappropriate for the mere fulfilment of 
duty; duty is something that can simply be expected of me without 
further ado. Reward may be appropriate for supererogatory acts;· in 
these cases we want to mark-the .fact t)J.aJ ~~m~!hing·h~s·been done. 
above and beyond the ordinary call of duty. But that hardly applies~ 
to the case we are considering. 

There are two possible grounds for reward i.n the case of labour. 
The first is ~onseque_ntialist: we reward A in order to encourage him 
and others to act in a similar way in the future. We all benefit when 
land is privately cultivated, and so we attach artificial pay-offs to 
·acts of .cultivation in order to make them attractive to those who 
undertake them. The second ground is connected with this. As we 
saw in section 2., though labouring was regarded as virtuous in the 
tradition Locke drew on, it was also regarded as unpleasant. So 
there may be almost a c~rnpensatory element involved in the 
reward. The suggestion may be that, unless some such compen
sation is forthcoiuing, people wil~ have a motiv~ to avoid onerous 
labour and try to live instead on the productive. efforts of others. 

(3) If a case can be estabHshed for rewarding meritorious labour, 
we must turn then to the questio~ of what .the ~eward should be. If 
the Desert Theory is ·taken as an interpretation of Locke's theory of 
property, the reward amounts to full and exClusive property rights 
in the resources one has w9rked on. 

111 MiJier, 'Justice. and Property', pp. 7-9i see also Dworkin, 'Equality of 
Resources', pp. 307-r 1. 
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This_ r~i~e~. sp'e~ial pr~ble.ms for: the utilitarian. account of the 
merit of labour. If the contribution that the labourer has made to 
the good of 1_11a~kin~ just is. the improved.value of the resources he 
has worked on, then it seems odd to give him the whole of that 
value (plus the original raw materials) as a r~ward for his 
contribution. Mankind as a whole is still better off at the end of this 
process, but men apart from the apP.ropriator _are worse .o(f ~han 
they were before. He has added to the p_rosperity .of society, but he 
gets to keep the extra he has added. Other men, who previously_had 
rights in common_ over the unimproved resource, now sacr-ifice 
those to him as his reward. So he is much better off, a~d the)· are 
slightly worse off. A net gain in general utility, no doubt, but .it is 
difficult to see that it is worth their while to encourage this sort of 
'contribution' with this level of reward. The underlying poi!l.r here 
is that the putative reward repreSentS a COSt tO. eYeryone but the 
person rewarded. His reward just is their submitting to· the 
obligation to refrain from using the resources he has worked on. 
Perhaps people will mak~ ·sacrifices to reward a partiCularly 
meritorious action. But Locke's theory implies something stronger
th~.t !this reward ought to. be given and that the labourer is ·en'titled 
to it. That 'seems odd in a· situation whe~e the sole merit of his 
deserying action COnSiSts in the fact that it benefitS himself! II J 

Locke does talk. of benefits ·which other people derive from one 
man's appropriation. We considered earlier the view that tlie)· may 
benefit from decreased pressure on common land (II. 3 7). Bm this 
seems to take us even further away from the logic··of reward. The 
benefit here arises not directly from the action of labouring~- but 
from the action of livin·g exclusiYely off one piece of land. So rhe 
benefit accrues to the others only if the labourer alreadrc··has 
exclusive control of the land he has cultivated. Thus instead of 
being a reward for his beneficial acti~n, the man is being 'rewarded' 
;, order to make the action brneficial. We would have to di!aort 
both Locke's words and the notion of reward to sustain the Desert 
Theory as an interpretation of this part of his discussion. 

I have connected the Desert Theory with the idea of moral ''irtue: 
a person deserves a reward roughly iri proportion to his o,·erall 
moral me~it. Perhaps tha~ is too strong. Sonietim~s pu~ishments 
and rewards are ·meted out not on the basis of overall desert but on 

1 
'' This seems to undermine the suggestions made in Becker, Proptrty Rights, 

pp. 48-s6. 
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me basis of merit internal to rhe a·crivicy within which the punishing 
and rewarding are taking place. In a game, for example, players ace 
penalized for infracrions of me rules irrespective of anything else 
about them or their character. Similarly, a gold medal is the reward 
for ,-..·inning the race and nothing else. So, one might say, property 
entitlements are internally related to appropriation. They are just 
the reward for productive appropriation and they have no 
connection with moral virrue apart from that. :u-. But by itself, this 
\\;ill nor do as a justification of rhe origin of property entitlements. 
For we want ro know why producrion and property should be 
inrernall)' connecred in rhis way. Perhaps the reason lies in a more 
substantial norian of moral desert, or in rhe 'mixing labour' theory, 
or in some arbitrary convention. Bur the 'internal desert' theory 
which I ·have outlined here does nor contribute anything to the 
argument on irs own. 

In general, rhe evidence for interpreting Locke•s discussion as a 
theory of desert is very slender. He does regard la.bour as virtuous 
and appropriation as jusrified. Bu~ his view seems to be that the 
larter is necessarily bound up with the former, rather than being a 
rew'ard connected wirh it on grounds of moral desert. We are told 
that 'God, by commanding to subdue, gave Authority so far to 
appropriate' and that the exigiencies of the human condition 
necessarily introduce 'Private Possessions' (II. 35). This is not the 
language of desert but the language of prac~ical.necessiry. Just as 
speci~l rights can arise out of a promise without being morally 
deserved b)' the promisee so, on Locke's view, exclusive property 
rights are conceived simply to arise our of individual labour on 
common resources wimour being 'awarded' as a response to the 
moral merit of labouring. It is· ttue that we have not so far been able 
to find 3ny inrerprerarion of Locke's \'iew which makes tha~ 
posirion plausible, but I hope I have said enough about the Desert 
Theory ro deter people from looking for any further assistance in 
that direcrion. 111 

Fin~lly, I should menrion another desert-based interpretation. 
Instead of (or as well as) saying that rhe labourer deserves property 
rights dS a reward, one might say rhar rhe idle and me covetous 

'' 4 I am grateful to Ronald Dworkin for suggesting this possibilicy~ 
us Alan R)·.a.n rakes the desert element in Lo.::ke's theory more seriously than I 

do: ~t 'Rran, Property aud PolitiCoJl Theory, p. H· (See also the brief discussion in 
Ch. 1 o, se.:1. :., bdow.) 
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deserve to forfeit their rights over previously common resources as 
a punishment for their sloth. This fits roughly with what Locke says 
in II. 34· But it is, of course, quite incompatible with the fact that 
the industrious cultivator of one patch of ground is excluded, every 
bit as much as the slothful idler, from the neighbouring patch of 
ground that someone else has cultivated. 

I 4. THE SPOILATION PROVISO 

In Lockets view, property rights can be exclusive without being 
unqualified. One qualification he imposes is that the appropriated 
resources must ~e put to some use: 

God has given us all things richly, I Tim. vi. 17. is the Voice of Reason confirmed 
by Inspiration. But how far has he given it us?- To enjoy. As much as any one can 
make use of [0 any advantage in life before it spoils; so much may he by his 
labour fix a Propeny in. Whatever is beyond this is more than his share, a'nd 
belongs to others. (ll~ll) 

l Goods which are not used become common again despite~ 
'someone's labour having been mixed with them. The property 
of labour cannot outweigh the fact that natural goods were 
intended by their creator to be used. Locke places particular 
stress on this with regard to land: '[l]f either the Grass of his 
Inclosure rotted on the Ground, or the Fruit of his planting 
perished without gathering,- and laying up, this part of the 
Earth, notwithstanding his Inclosure, was still to be looked on 
as Waste and might be the Possession of any other' (II. 38). 

The proviso, however, is a generous one, because Locke's 
concept of use is very broad. It is use 'to any advantage of life' 
and therefore is nor ·confined to- consunlp£10n or production for 
consumption, but also includes, for example, aesthetic uses and the 
use of the object as a commodity in exchange (II. 46). As long as 
'Support and Comfort• of some sort are derived from ·it the 
spoilation proviso is satisfied. We have already seen that Lockean 
property can be interpreted as a man's exclusive right to determine 
which of the many uses that an object might have is going to be 
realized in fact. Once land has been improved by labour, it is for the 
labourer to decide how it shall be used. His title to make that 
decision lapses only if he fails to exercise it or exercises it in such a 



2.08 II: The Arguments 

way as to prevent the land from ever being ~seful in any way to 
anyone at all. 116• 

Locke contrasts the use of a resource with its ~vasteful destruc
tion. Destruction in itself does not violate the spoilation proviso: 
often we destroy a thing in using it (1. 39). What Locke means is the 
negligent or deliberate loss of use-value without use, so that an 
object becomes useless for any human purpose. If this happens in 
circumstances where, but for. the appropriation of the object, it 
might have been used by someone else, then the appropriation is 
retrospectively illegitimate and the appropriator guilty of a grave 
transgression of natural law. He has prevented an existing object 
created by God for human use from affording satisfaction to any 
human need or want. 

Sometimes it is in a man's interest to let something perish 
uselessly in his pos~ession. There is a scene in The Grapes of Wrath, 
in which armed rrien stand guard over a pile of rotting oranges 
which are being destroyed by their owners in order to maintain the 
market price. n7 Though the growers are better off; they have still 
violated the spoilation proviso. Unless they use the rotting oranges 
as manure or something like that, they have derived no advantage 
from the use of the fruit. Destroying the oranges is intended purely 
to bring about a situation in which it is as if they had never been 
created, as if that fruit had never been capable of satisfying the 
desires that the growers want to satisfy with the produce that they 
do intend to bring to the marketplace. That is why the armed 
guards are there-to ensure that the objects are destroyed but not 
destroyed through human consumption. The case, then, is a classic 
violation of the proviso. 

When the proviso was introduced, Locke presented it as an 
answer to the objection, •That· if gathering the . . Fruits of the 
Earth, &c. makes a title to them, then any one may ingross as much 
as he will' (II. 3 I). But the proviso does not deal completely with 
that objection. It does rule out the case in which a man accumulates 
resources purely to beggar his neighbours, to diminish their ability 

116 In this rt:gard, I see no justification for TuJiy•s view 1hat Locke•s "main 
ideological conclusion• was that •fixed property in land does not have a natural 
foundation'. (Tully, A Discot~rst! o" Property, p. n:z..) That in.terpretation is 
contradicted directly by Locke in one passage (Two Treatises, II, se.ct. 35, lines 16-
17), and the passage Tully cites to support it (II, sect. ;8, lines 16-17) refers only to 
the common practice of certain nomadic tribes.} 

117 Steinbeck, Grapes of Wrath, Ch . .2.5, esp. r. 369. 
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to sati~fy their n~eds. But it does not gene~~te any qu.anritath·e limit 
to human possessions. The· amount a person can appropriate is 
determined not by this proviso but by the amount of labour he is 
capable of expending and b}· the various modes of use and 
consumption that are open to him. So long as desires are confined 
within the narrow bounds of 'a simple poor way of living' (II. I 07 ), 
the appropriated holdings will be small and roughly equal. 'No 
Mans Labour could subdue. or appropriate all: nor could ·his 
Enjoyment consume more than a small part' (II. 36). If he wants to 
do nothing but eat its produce, a man's desires can be satisfied from 
a very small holding of land. A change occurs, however; as human 
desires grow more varied and new ·modes of satisfying them grow 
up. The· patch of land that previously filled a man's belly with 
turnips may not satisfy his new aesthetic desires; 'his Enjoyment' 
now consumes more. With the growth of a money economy, it 
becomes possible for some men to command the labour of others 
and thus appropriate for themselves more than they could by their 
own energies. So the size of holdings increases and rough equality 
disappears. All this happens without any change in the terms of the 
spoilation proviso. It is not abrogated or rendered ineffective by the 
new conditions of economy, as some comm~ntators have argued. 118 

What happens is that it loses the quantitative delimiting character 
that was for a while associated with it as a result of the 
contingencies of. a particular. mode of production and exchange. 
Qualitatively its terms remain the same: appropriate as much as 
you can with your labour, but do not let anything perish uselessly in 
your possession. 

I j. 'ENOUGH AND AS GOOD LEFT IN COMMON FOR OTHERS 
1 

, 

It is commonly thought that Lucke recognized a further constr:lint 
on legitimate appropri~tion: when he takes resources by labouring 
on them, a man must leave behind enough resources of the same 
:quality for other to appropriate. 

For this Labour being the unqur~tionable Prope~ty of the La~ourt-r, no 
Man but he can have a right to 'Yh:lt that is 9n~e jo)·ned to, at lenst where 
there is enough and as good left in common for others. (II. 2.7) ..• 

Nor was this appropriation of nn)· parcel of Land. by imrro,·ing i(, an)· 
111 e.g. Macpherson, rossessi1.;~ lndividrtalism, p. z.o8. 
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prejudice to any other Man, since there was still enough, and as good left; 
and more than the ye[ unpro\·ided could use. so mat in effect, there was· 
ne\·er 1he less left for others because of his enclosure for himseif. For he that 
lea.\·c:s as much as another can make use of, does as good as·£ake nothing at 
aU. (II. 33) 

Bur, on the tradidonal interpretation, if a man does not leave 
enough for others, then his appropriadon is illegitimate, because 
exclush·e rights for him are acquired at the expense of omer 
people•s abiliry to acquire equal an_d similar rights. This require
ment has been called 'the Sufficiency Limiration'.u 9 

I ha\·e argued elsewhere mar this interpretation is implausible. u.o 

I v,•ill nor repeat the textual basis for rhar argument here, except to 
say, firsr, that in the place where the Spoilation Proviso is 
introdu(cd and discussed (II. 3 I), ·it is presented as though it were · 
the only limit om appropriation, and in terms that would be 
redundant and absurd if the putative Sufficiency Limitation had 
been introduced a few sections earlieri and, secondly, rhat to say 
that appropriation is justified •at least where' there is enough left 
for others is not, on the face of it, to restrict appropriation to those 
circumstances. 

The textual evidence in favour of interpreting 'sufficiency' as a 
restriction is mainly implicit and indirea. First, Locke is at pains to 
stress that a man who appropriates under conditions of plenty does 
·no injurr to anyone else (II. 36). · ][ is tempting to infer that he 
nl.eins that a man who appropriates under conditions of scarcity 
does injure other people. (But of course that inference would be 
fallacious.)· 

Sec:ondly, Locke appears ro connecr rhe age of plenty with the 
lack of any need for consent to appropriate and the age of money 
and sc.Hdty wirh a suggestion rhar now, after all, property is based 
on LOnsl!nt. He says, for example, rhar rhere would srill be enough 
land in rhe ·world for twice its population, •had not the Invention of 
Money, and the tacit Agreement of !\·ten to put a value on it, 
introduced (by consent} larger Possessions, and a right ro them ... ' 
(II. 36). Perhaps Locke is suggesting here that once there has ceased 
to be enough left for everybody, unilateral appropriation is no 
longer a sufficient basis for exclusive property; it must now be 
underwritten by consent. Tully takes rhis to mean that 'with the 

11
' Macpherson. Possessive I ,,ii1•idlllllism, p. 2. J I. 

I.J.a Sec Walchon. "Enough anJ As Good'. 
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introduction of money, ... the theory of natural ~ppropriation and 
use has no application' and that property holdings must now be 
distributed conventionally. ux But even if we were to concede the 
existence of a Sufficiency Limitation, this would be an exagger
ati9n. Locke believes the consent involved in the introduction of 
money (i.e. the conventional basis of its exchange-value) is quite 
sufficient to legitimize the 'disproportionate and unequal Posses
sion of the earth' (II. so) that results from its use. He does not seem 
to think that anything more is necessary to introduce 'a Right [to] 
la·rger Possessions' (II. 36); on the contrary, appropriation can 
proceed subsequently on the sarpe basis ·as before. There is no 
suggestion at aiJ that the resulting distribution of resources must 
also be agreed to. 1

u 

Thirdly, in his discussion of the English common, Locke attributes 
the illegitimacy of unilateral enclosure to two factors. First, since it 
is a 'common by compact', the commoners must consent to any 
variation of the terms of their agreement. Secondly, '[T]he 
remainder, after such inclosure, would not be as good to the rest of 
the Commoners as the whole was, when they could all make use of 
the whole: whereas in the beginning and first peopling of the great 
Common of the world, it was quite otherwise' (II. 3 5). There is 
some tension here with the argument in II. 37 (lines 12.-32.). But 
this is the passage in the Treatise where Locke comes closest to 
explicit recognition of something like a Sufficiency Proviso. 

My interpretation is somewhat different. When Locke does refer 
to 1t, the fact of sufficiency for all is spoken of as an effect of the 
early operation of rhe S oilation Proviso rather than as a limitation 
m fits own r~ nough and as goo e or others is w at appens 
w en a small number of people appropriate land, each by his own 
efforts, to satisfy simple and uniform nee4s: 

The measure of Propercy, Nature has well set, by the Extent of Mens 
Labour, and the conveniency of Life: N~ Mans Labour could subdue, or 
appropriate all: nor could his Enjoyment consume more than a small part; 
so that it was impossible for any Man, this way, to intrench upon the right 
of another, or acquire to himself, a Property, ~o the Prejudice of his 
Neighbour, who would still have room, for as good, and as large a 
Possession (after the other had taken out his) and before it was 

nl Tully, A Discourse on Property, p. 146. 
zn Does monetarization precede politicization in Locke? (The point is discussed 

. in sect. t6, below.) Certainly for Locke, the former is not in any way dependent on 
the latter, and the consent involved in each process is quite different. 
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appropriated. This measure did confine evry Man's Posse~sion, to a very 
moderate Proportion ..• (II. 36) 

So long as these conditions obtained, 'there could be no doubt of 
right, no room for quarrel' (II. 39): nobody co~tld •think himself 
injur'd' by another's appropriation (II. 33). Such:grievance would 
be rationally incomprehensible since there was no way such an 
appropriation could be said to harm him. (Of course, people would 
still covet one another's possessions: an abundance of unimproved 
resources is compatible with a shortage of improved or manufac
tured goods. So property rights would still have some work to do.) 
Locke seems to have been in two minds as to whether this situation 
still obtained at the time he was writing. Sometimes he suggests that 
it does. If a man cannot find land here to appropriate, •Iet him plant 
in some in-land, vacant places of America, we shall find that the 
Possessions he could make himself upon the measure we have 
given, would not be very large, nor even to this day, prejudice the 
rest of Mankind, or give them reas.on to complain, or think 
themselves injured by this Man's Incroachment' (II. 36). But later 
he notes that with the introduction of money, larger posses~ions 
have been introduced, so that men may well now be 'straitned' by 
one another's acquisitions. 

W)lat happens, then, when there are no longer enough resources 
for everyone to appropriate? At least this: people now begin to have 
at least a comprehensible concern about other people's appropri
ations, for their well-being is now affected by them, perhaps for the 
worse. We can expect disputes over property rights to become more 
frequent, and we can expect that there will also be an increase in 
violations of what appropriators take to be their rights. The 
combination of the 'evil Concupiscence' which money brings with 
it and the disputes which arise inevitably out of the appropriation 
of scare resources, means that the primitive judicial procedures 
which characterized the early ages of the world are no longer 
satisfactory. This, as we saw, will be the motiviation for the move 
to civil society (II. 38, IOS-III, and 123 ff.). 

But, in my interpretation, although the growth of scarcity may 
undermine respect for and ready recognition of app~opriators' 
rights, it need not be taken to undermine the justifiability ·of the rights 
themselves. ·Indeed, on one reading of the argument for appropri· 
ation, it would be inconsistent for Locke to suggest this. As we saw 
earlier (section 7, above), Locke believed (mistakenly) that any 
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human ~se of narural resources involved private appr9priation, and 
that needs could not be satisfied nor the duty to labour discharged 
without the introduction of pri,·ate possessions. Consider, then. the 
situation of a man who faces conditions of moderate scarcity. He 
has the capacity to apppropriate the resources he needs but he 
knows that in doing so he will be depriving at least some others of 

·the opportunity to make a similar appropriation. What is he to do? 
If a Sufficiency Proviso is in operation, the man in this situadon 
must sit back and starve, since by feedirig himself he would be 
appropriating resources (II. :z.S) in violation of natural law. Since 
everyone else in that ·situation is in the same position, presumably 
everyone must starve for the ~arne reason, and all God's human 
creatures would perish notwithstanding the fact that He had 
provided resources for the sustenance of at least some of them. Such 
a result, dictated by the alleged proviso in conditions of scarcity, is 
absurd in view of Locke's general ethical position. AJthough the 
fundamental duty of the law of nature is the preservation of 
mankind or as much of it as possible (II. 6, II, 16, 2.5, I.Z.8, 11.9, 
134, 149, 159, 168, and 182.), an individual's first moral 
responsibility in this connection is to hirpself: 'Every one as he is 
bou_nd to preserve himself, and not to quit his Station wilfullr; so 
by the like reason when bis own Preservation comes not in 
competition, ought he, as much as he can to preserve the rest of 
mankind' (TI. 6; my emphasis). It follows, surely, that he who 
appropriates the food and shelter he really needs is entitled, e\•en 
bound, to use them-irrespective of the needs of others. (Of course, 
if he appropriates more than he needs, then 'his own Preser,.arion 
comes not .in competition', and other needy people haYe a right to 
~e sustained out of his surplus (I. 4 2.). 
· · ··Thus the •enough and as good' idea cannot be construed as a 
restriction on legitimate appropriation without concluding that it is 
inconsistent with what Locke claimed to be the fundamental law of 
·nature. Locke, indeed, is not a philosopher noted for his consist
ency (least of all in matters of natural law). IZ.J but where the 
imputation ofinconsistency is based on a strained reading of the 
text, and where a more natural reading avoids the inconsistency, 
then the strained reading should be dropped. 

We should note finally the drastic effect that a Sufficiency 
Limitation would have on Locke's account of pro percy·. If such a 

~~., See e.g. Laslett, 'Introduction' to Locke, Two Tuorises, pp. ;9 ff. 
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limitation were imposed. it would not be the son of .thing that 
could be satisfied at one time {in an age of abundance) but 
dispensed with later (in time of scardry), as C. B. Macpherson 
suggeS[S. 1 ~4 The argument to this effect is due to Nozick. Consider 
the first person X for whom mere is not enough and as good left to 
appropriate. The lasr person to appropriate, Y. left Z without his 
previous libeny to acr on an object so as to appropriate it, and in 
that sc:nse did nor leave enough for ·.him. So Y's appropriation 
would not be allowable under the Limitation. Therefore the 
penul.timare appropriator, X, left Y unable to make an appropri
ation, for he leh him in a situation where he, Y, could not 
appropriate without straitening Z. Therefore x•s appropriation 
would be illegirimate. But then the anrepenulrimate appropriator, 
W, ended permissible appropriation, leaving X in" this position, and 
so his appropriation was impermissible. And so on right back to the 
first person, A, to appropriate a permanent property right. us As A. 
}vf. Honore points our: •However one inrerprets Locke,s require
ment that the acqui~er must leave enough and as good in common 
for others . . . the inrention behind it is not satisfied unless 
enridemenrs are adjusred from li~e to rime according ro what then 
remains for others.u"6 · 

Why would Locke have claimed that such a limitarion must be 
. recognized? The most plausible answer i_s given by Tully. The 
Suffidency limitarion is simply the recognition, so far as acquisi
tion is concerned, o~yone's original daim:!!$ht to an a~equate 
su~sjg.e!lfe frdm rhe resources of rhe worJ((fl'1'"J111s~is an 
~-Mble an Tniprescr!e~-sre:_~~--~'Pod; it cannot, in 

·. Locke's view, be abrogared oy someone else's unilateral action. So 
if .someone has appropriated resources in circumstances of such 
SCd.rdry rhar others are left in desperate need, the prop~rty rights he 
acquires will be limited by the others' rights to use any resources 
that are surplus to his survival needs to satisfy their own. 

I do nor deny rhar Lockean property was limited in this way. But 
lhis limitation is somewhat different from the so-called Sufficiency 
Limir.uion. The laner does not give ~\·eryone a general claim-right 
to subsistence, rather it purports to gh•c rhem a general claim-right 
ro appropriate: everyone has a right thar sufficient resources should 

1 ;~.4 Macpherson, Possessive I ndil•idu.Jiism, pp. 1. 1 1 ff. 
us Nozick, Atr.m:hy, State, and Uropi.J, p. 176. 
n' Honore, 'Propcny, Tide, and ReJisuibution•. p. 113 n. 
u.7 Tully, A Discourse 011 Propert)', p. 11.9. 
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be left in common for him to make an appropriation that is as good 
as anyone else•s. It is easy to show that these rights are not 
equivalent. Al~owing an individual access to resources for appro
priation may be one way of assuring his subsistence, but there 
are others. He may survive through gainful employment on the 
property of others, or through charitable provision. u.s So by 
enforcing a Sufficiency ·Limitation, we would be limiting the ways 
in which we could ensure the survivial of others, and we may well 
limit the number of people we were able to perserve. Suppose there. 
is enough land for some but no[ all to appropriate· a workable 
patch. Given a Sufficiency Limitation, nobody may appropriate 
unless everybody can; so in this 'Situation, everyone must try to 
survive working on common land without any sort of enclosure. 
But allowing appropriation by a few might well (as Locke believed} 
increase the net social product (II. 36-7). If so, the operation of the 
simple principle of charity on this product would allow more 
people to survive· rhan would survive under the auspices of the 
Sufficiency Limitation. So, once again the alleged Limitation seems to 
be in conflict with Locke's fundamental law of nature, which is that 
as many people should be preserved as possible.· 

One or two commentators have recognized that it is implausible· 
to attribute to Locke the view that appropriators are required to 
leave an equal opportunity for others. Nozick suggests a more 
flexible limitation: an appropriation must not actually worsen the 
situation of anyone else. Now it is true that a person's situation is 
prima facie made worse by his losing the opportunity to appropri
ate, but, on the other hand, he may gain from the increased 
prosperity which another person•s approprhuion injects into the 
community. So long as ·no net loss is suffered, Nozick argues, no 
one may legitimately complain. u.9 · 

Of course, on Nozick's reconstruction, there is a problem, as he 
says, 'of fixing the baseline': Lockean appropriation makes people 
no worse off than they would be how?13° Perhaps a plausible 
answer is: no worse off in poin·t of the satisfaction of their needs 
than they were immediately before the appropriation. But this is 
unsatisfactory, at any rate as an interpretation of Locke. Suppose a 
man is starving at the time of my appropriation because (unlike me) 

n~ See sect. 17, below. 
u.51 Nozick, Anarchy, State, and Utopia, pp. 175-6. 
,,o Ibid. 177· For a slightly different view, see Gauthier, Morals by Agreement, 

Ch. 6; 1 have not had time to consider Gauthier's argumenr here. 
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he does not have the energy. to gather any manna.. Qnce I have 
appropriated some manna," that person is still starving, but he is no 
more starving as a result of my acquiring exclusive rights 'to the 
manna than he was as a result of its-natural unavailability to him. 
Nevertheless Locke's. doctrine of charity gives him f! right to my 
surplus food once I have made it h sicaii a able of ~eing used 
l_~"l: y aepropriation does not make him worse off.z._but It ,pes 

maKe 'a .. di ffereriCciO"nlffi;foinow' ineonlyffiii1g"st'irid i ng between 
him and sustenance is 'the enforcement of my property rights. For 
Locke that is significant: since the raison d'etre of property is 
human sustenance, property rights must never stand in the way of 
sustenance. Nozick's recons-truction of the •Lockean Proviso', then, 
is coo weak for Locke; it does not even live up to the demands of the 
minimal Lockean requirement of charity. 

If we are gQ.ing....to-adep ' oc ean Proviso', it seems 
most plausible simply to identify iE with ili,.e . ., doctp~~ .. ~ artpr: 
_property...2:ig~ts, however .. '§¥ired, .£2... QOt P.,revi[l.'Q:ihe I~;: of 
~nsrate neeCf:AJ'l The weakened Nozickian proviso, then, is at 
best a speti'al""case of this. It is the doctrine of charity applied to 
appropriation: no appropriation is legitimate if {taking everything 
into account) it makes the survival of any other person less rather 
than more likely. 
·-·If this much is conceded, is there any reason to add to Locke's 
theory (understood in this way) the more stringent condition-that 
there be enough and as good left for others to appropriate? We 
have shown that the so-called Sufficiency Proviso must not be 
allowed to displace the principle of charitable subsistence. But 
instead of competing with that principle, Sufficiency could be 
ranked lexically below it, so that others must always be left with an 
opportunity to make an appropriation if (but only if) this can be 
done without limiting our capacity to ensure general subsistence. 1 ·P· 

Is there any justification for including the stronger Sufficiency 
Limitation in this way? . 

I should say at once that this is an important issue for rny 
interpretation of Locke's theory. On my view, his is mainly an SR
based theory of property (though there is the gene~al right to 

,,, For my argumenr for this principle, see Ch. 7· 
J):l. For lexical ordering, see- Rawls, A Theory oflustice, sects. 8-_9. The idea is not 

an anachronism in this context, for we already have it impliddy in Locke's theory of 
natural law: ic is exactly tile relation between the duties of self-and other· 
preservation indicated in Trvo Treatises, II, sect. 6. 
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subsistence in the backgr~~nd). Bu~ on ·the interpretation of the 
.--Sufficiency Limitation suggeste~ in the previous paragraph, men 

would have a general right to privat~ property, in the sense that 
they would have a right, enforceable against others, not to be left in a 
situation where appropriation was impossible for them. Anyone 
who wanted to appropriate resources (and so acquire prh·ate 
property rights) and found none around to appropriate could, on 
this account, claim that his rights were being violated. Even if he 
had plenty to eat out of the common supplr and a job to do, he 
could say that, nevertheless, he ought to be given access as an 
appropriator to the natural means of subsistence and production. 
Locke is often regarded as the theorist par excellence of cthe natural 
right to property•, and usuall}' this is just a sloppy wa)' of saying 
that he believed property rights could be acquired in a state of 
nature. xn But if we sustain the present interpretation~ we are 
attributing to him the much stronger claim that, prior to particular 
property rights, each person has the natural right, enforceable 
against others, to an opportunity to acquire p[Qperty rights by 
appropriation. Since this. interpretation would change the character 
of Locke's theory radically so far as my analysis is concerned, it is 
worth considering whether there· is any basis for it. 

We have seen already that it is not required by Locke~s ,·iew that 
men have a general right to subsistence. That can be satisfie~ 
;vith_IDiLe3lecy.one Jju_mg._lo_ malC"ea prh·~te -~l!£r_~e!iari<?IJ:. 0 

natural :resources. But what about Locke's Ytews on labour? Smce 
he regaroed"'j)?oductive labour as a duty, and since he belieYed that 
people generally had a right to be able to carry out their duties, does 
this not generate a general right tp appropriate good by labour? 
-Again the answer is cNo'. Although, on Locke's account, appropri
ative labour is productive, the converse need not be true. A man 
may work and fulfil God's command even though he does not own 
or come to own the resources he is working on. The labour of a 
servant is productive and virtuous even though he has no property 
in his means of production· and no rights oYer his product. Similarly 
there is nothing in Locke's argument to indicate that he thought it 
morally necessary for people to mix their laboux with virgin 
resources. There Is nothing, for example, remotely corresponding 
to Hegel's view that a person must embody his freedom in an 
external object and so become an owner in order to de\·elop 

•n ~ rht di~cus5ion abo'"t, inCh. 1. 
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ethicaliy as an individu~I}H On Locke's account, some people get 
to mix their l~bour with unowned resources while others do not. If 
he refers ro the former occasionally as £the Industrious and 
Rational' (II. 34), it is only to provide a basis for his criticism of the 
'Quarrdsom and Contenrious'-those who groundlessly covet the 
pro perry of others, whether they have pro perry themselves or not. 

To sum up. There is nothing in Locke's discussion to in.dicate 
that he believed private appropriation satisfied any deep need in 
man apart from the physical needs that were satisfied by the 
appropriated· resources. Since it is possible for those needs ro be 
silrisrieJ wirhour appropriarion, ther~ is no basis for attributing to 
Locke the srrong Sufficiency Lim ira rion or the .. general right to 
prirare propeny that would go along with it. 

16. MONEY AND EXCHANGE 

Locke contrasts the rough equality of property ~oldings in the early 
ages of the world with the 'disproporrionate and unequal Posses
sion of rhe Ear£h' (II. so). that he saw around him in his day. But he 
regarded borh distributions as legitimate and invoked the fact of the 
introduction of money into what was previously a use-and-barter 
economy to explain the transition from the one sort of distribution 
to rhe orher. 

He begins with an account of exchange. Since most useful 
resources are perishab1e, a man may not hoard up too many of 
them for fear of violating the Spoilation Proviso. From his earlier 
dis,ussion of that Proviso, one might have thought it wrong to 
aJ:!propriace goods surpl.us ro one's capaclfy to consume: 'As much 
iS any one ca11 make Jtse of to any ad\'antage oflirefiefore it spoils; 
so much may he by his Labour fix a Propercy in. Whatever is 
be)'D7ld this, is more than his share and belongs to others' (II. 3 I; 
my emphasis). This appears ro imply that goods become common 
property again as soori as it is dear rhat they are surplus to the 
appropriator's personal requirements. 

But in II. 46, Locke indicates that this is nor his view. The terms 
ofrhe Spoilation Proviso, he says, are not breached unless the goods 

'H Cf. Ryan, 'Locke and me Dictatorship o( the Bourgeoisie', p. u-4: ~According 
ro .Maq>herson, Locke holds thar capita lis's de,·dop their personaliries in capiralism; 
but Lod:.: says nothing of the son.' 
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in question actually perish. Onc.e they do then, retrospectively, their 
appropriation may be held illegitimate. But until they do, even if 
they are manifestly surplus to his.capacity to make personal use of 
them, they remain exclusively at the disposal of their appropriator. 
Locke attempts to reinforce this view by extending the meaning of 
'use, to include· not only consumption and the satisfaction of 
personal wants and needs but also giving, bartering, and exchang· 
ing: 

If he gave away a part to any body else, so that it perished not uselessly in 
his Possession, these he also made use of. And if he also bartered away 
Plums that would have rotted in a week, for Nuts rhar would last good for 
his eating a whole Year, he did no injury; he wasted not the common stock; 
destroyed no part of the portion of Goods that belonged to others, so long 
as nothing perished uselessly in his hands. (II. 46) 

Perhaps, though, this extension of 'use' is unnecessary for Locke's 
account of exchange. Certainly it has no connection with his 
underlying view that the world was given to us to use. (The terms of 
God's donation would not be satisfied if every resource was forever and 
exclusively circulated as an exchangeable commodity!) The important 
thing about exchange is not that exchanging things is a way of using 
them but that the goods eventually get used in the narrower sense, i.e. 
consumed or applied to human wants. Exchange is simply a 
mechanism for allocating goods to those who need to make use of 
them (again in the narrower sense) at any particular time. The 
situation, then, is that the proprietor has exclusive rights to deal 
with and control the destiny of the resources he owns. He may use 
them himself or give them away to someone else to use, on 
whatever terms he likes. The only limitation is that he must not deal 
with them in such a way that they perish uselessly while under his 
control (and the same goes for those to whom he transfers the 
goods). 

One immediate implication of the growth of barter is that it 
becomes legitimate for men to own and cultivate more land than 
they can personally consume the produce of. One acre of turnips 
may suffice for my needs; but if I appropriate ten acres, I can 
exchange the surplus turnips for objects others have appropriated 
that are less perishable than my produce. These other objects may 
be walnuts which last longer and can be used at leisure or 
exchanged again for more turnips when my reserved supplies run 
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out. Or I may exchange them for 'a piece of Metal' or 'Shells' or 'a · 
sparkling Pebble or a Di.amond'~objects whose usefulness to me 
{in the stric.t sense of enjoyment) is entirely aesthetic and which can 
be hoarded indefinitely or ·exchanged at any t_ime to buy other 
objects or commodities. Since these objects never perish they can be 
accumulated by a large landowner as he receives them in exchange 
for his produce, 'the exceeding of the bounds of his just Property 
not lying in the largeness of his Possession, but the perishing of 
anything uselessly in it' (II. 46). Provided a man can find a market 
for the produce that he cultivates, there is no limit, apart from the 
amount of the appropriative labour he commands, on the extent of 
his appropriation. 

Tully argues that, on Locke's view, land itself cannot be 
exchanged.1

H But he offers no evidence for this interpretation 
apart from the fact that Locke does not mention the exchange of 
land in II. 46 and 50. The interpretation seems plainly mistaken. 
Since land, on Locke's account, can be bequeathed ·(II. 73), given 
away (II. 193) and rented (II. 194), it is hard to discern any obstacle 
in the letter or logic of the argument to its being exchanged. Tully's 
aim is to show {against Macpherson) that neither land nor money 
can function as capital according to Locke. But in this regard, both 
Tully and Macpherson are wrong. In the Two Treatises, Locke says 
next to nothing about the use of resources as capital. Vle cannot 
infer anything from the silence. The most we can say is that there is 
nothing in the logic of the rest of Locke's argument to justify Tully's 
imputation of an underlying hostility to capitalism. 

·Locke does appear to assume that there is a latent acquisitiveness 
in human nature which can be expected to ·surface as soon as it is 
freed by the introduction of money from the constraints of natural 
law: 'Find out something that hath the Use and Value of Money 
amongst his Neighbours, you shall see the same Man will begin 
presently to enlarge his Possessions' (II. 49). To this extent, 
Macpherson is correct to relate Locke's conception of human 
nature, along with Hobbes's; to the spirit of rising capitalism. 1 36 

Both Hobbes and Locke presented views of human nature which 
made it particularly apt for a dynamic and acquisitive economy. It 
is true that Locke talked sometimes about the artificiality of much 
contemporary acquisitiveness. He spoke in the Esstly of 'the 

au Tully, A Discourse on Property, p. 1 49· 
1

'
40 M;lcphcrson, Possessive Individualism. 
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fantastical uneasiness {as itch after Honortr, Potver, or Riches, etc) 
which acquir•d habits by Fnshion, Example, and Education ha,·e 
settled in us'/'7 and in the Seco11d Treatise of the •vain ambition, 
and amor sceleratus haber1di, evil concupiscence' (11. 1 I r) which 
entered human affairs with the introduction of money. But on his 
view, human r.ature was always liable to be so corrupted: •Nor can 
it be otherwise in a Creature, whose thoughts are more than the 
Sands, and wider than the Ocean ... Their imagination is always 
restless and suggests variety o£ thoughts, and the will, reason being 
laid aside, is ready for everr extravagant project' (1. 58). c;ustom 
and convention do no more than crystallize these tendencies; all 
that was lacking in primitiYe society was the moral opportunity to 
indulge them in material terms. 

It is, moreover, wrong to suggest that Locke was unequivocally 
enthusiastic abou't 'the Innocence and Sincerity of that poor but 
virtuous Age' (II. IIo) before human affairs were monetarized; and 
wrong also to say that all 'the consequences of work and industry 
which he wishes to endorse <.lccrue to mankind without rhe use of 
money'. 1 38 In that age, there may have been less conflict because 
there was enough land-indeed, much more than enough-for 
everyone to cultivate {II. 36-7). But this point also had its bad side. 
It meant that vast tracts of land lay neglected and unculth·ated and 
that the earth did not bear an}·thing like the number of inhabitants 
it was capable of sustaining. Man was commanded by God to •Be 
fruitful, and multiply, and replenish the Earth' (I. 33 and 41) and 
Locke regarded underpopulation as a damning indictment of any 
society (I. 33 and 1o6). But by definition underpopularion is exactly 
the condition of a society where there is more than enough land for 
everyone to appropriate. Unappropriated land is worth \·ery little, 
on Locke's view-

So little, that even amongst us, l~nd that is left whollr to Narure, thar hath 
no improvement of Pasturage, Tillage, or Planting, is called, as indeed it is, 
wast; and we shall find the benefit of it amount to little more than nothing. 
This shews, how much numb.ers of men are to be preferd to largeness of 
dominions, and that the increase of lands and the right implo}"ing of them, 
is the great art of government. (II. 42.) 

Since Locke adds, a few sections later, that such a waste of land •can 
scarce happen· amongst that part of !vlankind, that ha,·e consented 

.,, Locke, Essny, Bk. II, Ch. xxi, s~ct. H· 
1 

J1 Tully, A Discottrse o.n Prop~·. p. 1 )O. 
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ro rhe use of money' (II. -H), ir is dear rha1: he did· not regard the 
monerarizarion of the primitive economy as altogether a bad thing. 

\\7e have seen that rhe inuoducrion of money, on Locke's 
accounr, leads inevitably to an increase in material inequality. It · 
does so initially by exaggerating the differences berween men's 
abiliry ro labour: 'As different degrees of Industry were apt to give 
1\·fen possessions in different Proportions, so this Invention of Money 
gave them the opporruniry ro conrinue ro enlarge rhem' (II. 46.) An 
energetic appropriator, with the capadry ro exchange his products 
for durable goods, finds that rhe sky is the limit so far as 
appropria~ion is concerned; while those who eirher cannot or will 
nO£ labour so industriously on narural resources soon find that the 
opporruniry for any appropriation at all is rapidly diminishing. 

Locke shares our modern susp_icion of this sort of inequality. 
Wherher in response to qualms based on someching like a Sufficiency 
Limjrarion or on the basis of some orher concern., he is at pains to 
srress rhar rhis 'inequality of private possessions' (II. so) has been 
racitly consented to and that therefore irs legitimacy cannot be 
doubted. Property rela(ions now im•olve a conventional element 
which was not there in pre-monetary rimes. 

Tully has claimed that 'this second phase of Locke's theory 
occurs after the establishment of government'. 1 39 But Locke 
contradicts this: 'This panage of things, in an inequality of private 
possessions, men have made pr:acticable out of the bounds of 
Soci~ti~, ,md without compact, only by purring a· value on gold and 
silver and tacitly agreeing to the use of Money' (II. so; my 
emphasis}. If we want to periodize Locke's theory of property, we 
should ralk perhaps of three phases: (1) rough equality under 
conditions of plenry; (2.) unequal possessions, under conditions of 

· s~ardry, made legitimate b)' the inrrodu~.7tion of money; and (3) the 
rt!gularion of property under gov~rnmenr. Perhaps (2.) leads eventu
ally to (3), on Locke's accowlt, but it is a mistake nevertheless to 
idenrify them. 

\Vhcu sort of tacit consent is im•olved in the introduction of 
money? Locke relates it ro the fact rhar the va ue of money is 
con\'enriona. The mttinsic value of a thing depends only on 'its 

liSenilness ro the Life of Man', and in rhis sense 'a little piece of 
yellow metal' does not have the value of 'a great piece of Flesh, or a 
whole heap of Corn'. (II. 37). Such an equivalence can be 

u., Tull)·. A Du,·ourse ou Prop~rf'i, pp. 119-30. IS:Z.-·h and 165. 
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established only by 'fancy or Agreement' between men (II. 46), and 
is, in itself, 'but a Phantasrical imaginary value', with no foundation 
in nature (II. r84). Now it is trivially true that all those who make 
use of a currency must subscribe at least implicitly to the con
ventions that establish its value. It is tempting to conclude, then 
that where monetarization is prevalent, consent to it will have been 
universal. Sometimes Locke maintains that all mankind have joined 
in this agreement: 'For mankind, having consented to put an 
imaginary value upon gold and silver, by reason of their durable
ness, scarcity and not being liable to be counterfeited, have made 
them by general consem:, the common pledges.u"o But elsewhere he 
implies that the agreement is regional not universal and he talks of 
places where the inhabitants have not 'joyned with the rest of 
Mankind, in the consent of the Use of their Common Money' (II. 
45 and 48). 

Much later he rests an important argument on this point. The 
amount of reparations that a conqueror in a just war can claim is 
limited to the 'intrinsick value'. of the goods that have been taken by 
the defeated aggressor. The aggressor is not liable to make good the 
exchange-value of the 'Riches and Treasure' he has stolen, because 
the duty of reparation is natural and nature knows nothing of the 
convention;!! value of these objects (II. I 84). Now either this is an 
appallingly bad argument or it rests on the possibility that 
conqueror and aggressor might not have been parties to the same 
monetary conventions. If they were not, it would be unfair to 
impose the conqueror's estim~tion of the value of his loss on the 
liabilities of the aggressor. But if they were, surely the natural 
obligation to abide by the conventions one has entered into (II. 14) 
would oblige the vanquished party to recognize and make good the 
value of the treasure he has stolen on the basis of his own prior 
agreement as to the worth of objects o'f that sort. A charitable 
interpretation of chis argument, then, requires us to question the 
universality of the consent ro the introduction of money in Locke's 
account. 

But once this is admitted,· the argument that Locke bases on 
monetary consent begins to crumble. Not everyone needs to agre~ 
to put a value on golq and silver before monetarization gets under 
way: it is sufficient if only those who are going to be parties to 

1
-1° Locke. Cot~sider,ltiolls of the Lotueri11g of Interest a11d Raising the Value of 

Money, p. 15. 
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monetary transactions agree. As Nozick and others have pointed 
out; provided only that those who are going to do business in a 
monetarized market cari reach a point of co-ordination in their 
dealings, no express or universal agreement will be necessary even 
among them.' 4 ' Now, consider a man who has made no 
appropriation of land and who has taken from na.ture only the 
goods that he personally needs. He will have no occasion to go to 
market or engage in any money transactions; he lives on the basis of 
a domestic subsistence mode of production and has no surplus to 
exchange.' 4 2. But he above all will be prejudiced by the increased 
appropriations of those who are more energetic than he is, once 
money is introduced, and by the unequal and disproportionate 
possession of the earth that results. Locke then has made a terrible 
mistake in thinking th<;tt the conventional basis of monetarization 
implies universal consent to the resulting ,inequality. Those who 
benefit from the inequality must certainly consent to the intro
duction of money that made it possible; but those who are most 
gravely prejudiced by it are likely to have had no say in the matter. 

There is also another obvious objection to Locke's argument. Is 
consent to the introduction of money the same as ~ 
consequences o t e introduction of money? If I engage in one small 
monetary transaction, am I then actmg In bad faith and going back 
on my (implicit) word if I subsequently complain about the unequal 
distribution of land or about the fact that I have been left with little 
or nothing? Perhaps there is an argument in Locke's theory for 
saying that I have no legitimate ground for my. complaint, but it has 
nothing to do with my consent to the introduction of money. The 
argument would be t~at I can have no objection in any case to 
others' entering into voluntary transactions that allow them to 
avoid the force of the Spoilation Proviso. But if we were inclined to 
deny this, that is, if we thought nevertheless that I do have some 
ground for complaint (perhaps on the basis of some version of the 
Sufficiency Proviso), then it is difficult to see that the mere fact of 
my acquiescence in the use ofmoney would change our minds in 
this respect. . · 

My conclusion, then, is that the consent involved in the 
introduction of money makes no difference to the legitimacy of the 

1 ~ 1 Nozick, A11arc!Jy. State, o11d Utopia, p. 18. 
1
"'

1 For domestic subsistence mode of production, see Ta)·lor, Commu11ity, 
Anarchy. and Liberty, pp. 105-7· 
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-resulting inecj"u·ality. ·Locke .. must choose: either inequality is 
illegitimate," or its legitimacy in the. state of nature lias nothing to do 
with consent. --

I]. MASTERS AND SERVANTS 

Discussion of Locke's theory of money and inequality leads 
naturally t6 a consideration of his view of wages and of the 
relationship between master and servant. Here as elsewhere, the 
claims put forward by Tully provide a useful point of deparrure.•-"l 

One of the the things Tully is concerned to do in A Discourse on 
Property is to rebut the suggestion, made popular by C. B. 
Macpherson•""', that Locke's 'state of nature' exhibits many of the 
features of a capitalist economy including, most importantly, the 
wage relation. For Macpherson's claim to be sustained, it would 
have to be shown that a proletariat could exist in Locke's state of 
nature; iri other words;·it would have to be the case that many 
people would have no access to the means of production except by 
selling their labour power to landowners or the owners of industrial 
resources in return for money wages. That Locke took this for 
granted as a feature of the seventeenth-century English economy is 
clear and well-documented} 4 '" The introduction of money makes 
possible the development of larger and more unequal acquisitions 
which leave some people 'straim'd' by the possessions of others (II. 
36). But the evidence for attributing any \'tew to him about the 
actual legitimacy of the wage relation in the state of nature is a little 
scanty. 

The clearest hint that we have comes in this passage in Locke·s 
elaboration of the Labour Theory of initial acquisition: 

Thus the Grass my Horse has bit; the Turfs mr Sen·ant has cur: :md the 
Ore I have digg'd in any place where I h:n·e a right to them in comml'ln ,,·ith 
others, become my Property, without the assignation or consent of anr 
body. The labour that was mine, rerno\'ing them out of that common state 
they were in, hath fixed my Property in them. (II. :t8) 

It is the reference to the servant that is crucial. The implication 
seems to· be that the labour performed by my sen·anr counts as 

' 43 This section is adapted £rom my paper, 'The Turfs M)· Sen·ant has Cur' 
14

4 Macpherson, Possessir·e l•rdividualism, Ch. S· 
'H See Macpherson's discussion and referencn. ibid., pp. 2.16 ff. 
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'mine'. So it must be possible, on Locke's view, for the labour-not 
just the produCts of rhe labour, but the labour itself-of one person 
to become rhe property of anorher. 

There is a question as ro how conclusive this passage is. Although 
ir occurs earl)' in Locke's discussion of property, when he is talking 
abour property in rhe state of narure, its specific context is an 
analogy between acquisition in the stare of narure and acquisition 
b)' indi\·iduals 'in Commons, which remain so by Compact' (II. 2.8).· 
The rwo siruarions are supposed ro be on a par inasmuch as they 
both in\"olve acquisition of goods by labour 'in any place where I 
hJ.\"~· J. right ro them in common wid1 orhers'; and clearly Locke 
intended acquisition in commons to rhrow some light on acquisi
tion in rhe srare of r:tarure. Macpherson believes we can simply take 
Locke's bland asssumption of the wage-relation in regard to 
commons, and 'read it back' into the state of nature with which 
commons, in this passage, were being compared. 146 And, on the 
face of ir, there does not seem robe any obstacle to this approach. 

Tully, however, offers rwo argumencs against the proposition 
that capitalist relarions are already enshrined in Locke's state of 
narure. In the first place, he argues rhar Locke imposes a general 
prohibidon on coercive exploitation which makes capitalist 
relations in the srare of nature morally impossible. And, secondly, 
he argues that Locke's other comments on the master-servant 
relation,' if read carefully, show that it does not involve the sale and 
transfer of labour power but only an agreement by the labourer to 
perform a specific task for the benefit of another. In fact, both these 
arguments seem dubious. 

Tully begins by insisting that rhe relarion between master and 
servant, Jike other relations in the stare of nature, is taken by Locke 
to· be a voluntary one. But Tully's views on what counts as 
volunrariness are completely at odds with Locke•s conception of 
these relationships. Compare the following two passages. First, 
Tully: 

Sine~ it is a fr~eman who makc:s hims~lf .1 sc:rvanr, rhe agreement must 
presuppos~ that the choice not to become a servanr is available to him ... 
If, for :iome reason, there is no alternative, then the man is not free and the 
mastcr-s~rvant re)ation canno[ arise .•.. If a man is driven by necessity to 
work for anolhc:r, thc:n the necessity is bas~J on force ... 1 -47 

~,,, Macpherson, Possr!ssi1•t J,,li,•idu.Jiism, p . .u 7· 
•H TuUr, .r\ Discoursr! on Pr~Jp.:rty, p. IJ7· 
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-And now, Locke: 

God having made Man such a Creature, that, in his own Judgement~ it was 
not good for him to be alone, put him under strong Obligations of 
Necessity, Convenience, and Inclination to drive him into Society, as well 
as . .fined him with Understanding and Language to continue and enjoy it . 

. The first Society was between Man and Wife, which gave beginning to that 
between Parents and Children; to which, in time, that berween Master and 
Servant came to be added.~. (II. 77). 

-Only if we drive a wedge between the talk here about 'Obligations 
of Necessity' and the mention of master and servant can we regard 
Locke's conception of the latter as voluntary in Tully's sense. O_f 
course, 'Convenience' and 'Inclination' must be taken into account 

-roo. But the important point is that Locke assumes that the element 
of 'Necessity' will be present and does not take the view that it 
detracts from the legitimacy of the relationships in question. It is 
significant, I think, that Tully in his discussion of master and 
servant makes no mention of this passage at all, nor of the passages 
in the Essay Concerning Human Understanding in which Locke 
suggests that 'the greatest part of mankind ... are given up to 
labour and enslaved to the necessity of their mean condition, whose 
lives are worn out only in the provisions for living,, adding that this 
is 'the natural and unalterable state of things in this world and the 
constitution of human affairs. t:14B 

Instead, Tully relies on the following passage from the First 
Treatise: 14 ~ 

a Man can no more justly make use of another•s necessity, to force him to 
become his Vassal, by withholding that Relief, God requires him to afford 
to the wants of his Brother, than he that has more strength can seize upon a 
weaker, master·him to his Obedience, and with a dagger at his Throat offer 
him Death or Slavery. (I. -4 2.) 

Now this passage, together with the rest of sections 41-3 of the 
First Treatise, is, as we have seen, undoubtedly very important. But 
it does not yield the conclusion that Tully wants. Locke is talking 
here about forcing someone to become one's vassal. His argument 
against Filmer at this point is that the exclusive property in land 
which Filmer supposes Adam to have cannot give him 'Power over 
the Life . of another' (I. 41 and 4 2.) or 'Soveraign Arbitrary 

1
1

8 Locke, Essay, Bk.IV, Ch. ii seer. z.o. (p. '-97>.-
1 .. 9 Tully, A Disc;ourse 011 Property, p. J 3 7. 
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Authority! (1. 41}. But as Locke himself insists (II. :z.), this is not the 
sort of power claimed . by a master; so the argument that this 
despotic power cannot be acquired under conditions of the weaker 
party's n.ecessity leaves untouched the· view that the master-servant 
relation can be established under these conditions ... · 

Indeed, elsewhere Locke denies that 'Soveraign Arbitrary Auth· 
ority' can be created voluntarily at all; since men have no legitimate 
power over their own lives, they cannot transfer it to another (II. 
2.3). So even if a man were not under strong obligations of material 
necessity, the sort of relationship Locke is describing in this passage 
could not be established legitimately. Therefore we cannot extra
polate from the passage in question any general requirement of 
volun.tariness, in Tully's sense, for these relationships. 

The most that follows from the passage Tully qu.otes is that the 
capitalist has a duty to relieve the dire nt;eds of the. propertyless 
worker 'where he had no means to subsist otherwise' {1. 42.). He 
must not let him starve. But if the capitalist offers the needy man 
employment, then it is no longer the case that he has 'no means to 
subsfst otherwise', and the doctrine of chadty-including the 
doctrine that in circumstances of true need the propertyless person 
has a right to others' goods-is no longer in play. 

Perhaps Tully can take up a slightly stronger position. Surely if 
there are moral objections to even the voluntary establishment of 
the vassal relationship, because of the sort of relationship it is, so 
also there may be moral objections to the wage relationship just 
because of the sort of relationship it is. This seems to be his position 
in the following passage: 

In purchasing an agent's power to labour and in directing it, the capitalist 
destroys the autonomy of the person. For Locke, this would be to destroy 
his very humanity; that combination of concept and. execution which 
makes a human agenr like God. In this respect, the a~cm who is directed in 
his activity is like the sla~e or vassal, the very relation to which Locke's 
servant is contrasted.' so 

Now today it is the case that everyone shares Tully's concern about 
alienated labour. But attributing it to Locke may be an anachron
ism. Consider, for example, another distinction Locke made, which 
Tully overlooks, between slavery and drudgery: 

I confess, we find among the jews, as well as other Nations, chat Men did 
1 so Tully, A Discourse on Property, p. 141. 
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sell themselves; but, 'tis plain, this was only to Drudgery:, not to Slavery. 
For, it is evident, the Person sold was not under an Absolute, Arbitrary, 
Despotical Power. For the Master could not have power to kiU him, at any 
time, whom, at a certain time, he was obliged to let go free out of his 
Service •.. (II. 2.4) 

Clearly, Locke regards drudgery with some distaste. But he 
explicitly refrains from articulating that distaste in terms of a moral 
prohibition .. There is in this section-which is, after all, the place 
where Locke rehearses various natural law constraints on the sorts 
of relations that can be entered into-no mor:J~ objection to i:he 
relation between master and drudge. But drudgery here does 
involve the sale of labour power for a given period of time under 
alienative conditions. Indeed, the nature of the drudgery contract, 
which "Lock~· is prepared to accept, may go rar b~yond ,,·hat full· 
scale capitalism, with daily or weekly wages, normally requires. 

ln a subsequent response to this point, Tully has insisted that 
drudgery, on this conceptio-n, is still'in fact incompatible with the 
master-servant relation•. and that it is an anachronism to identify 
the two/SI But elsewhere Locke seems quite happy to identify 
drudgery with labour in th~ contemporary economy. In the Essay 
he says that it is part of the 'nau.iral and unaherable state of things' 
that 

It is not to be expected that a man! who drudges on all his life in a la~orious 
trade, should be more knowing in the ..-ariery of things done in the world 
than a packhorse, who is drh·en constantl)· forwards and backwards in a 
narrow lane and direy road only to marker, should be skilled i.n rhe 
geography of the country. [my emphasis] 1 ~ 1 ' 

Passages like these should make us ,·ery cautious about infilttating 
modern assumptions about autonomy and alienation into. our·· 
interpretations of Locke's thought. · 

The second main nrgumrnt that Tully puts fo_rward is th;.lt there 
is an important passage in which Loc~e. describes the m~tster
servant relation in terms which do not inyolve the sale of labour 
power. 1 n Locke says: . 

a Free-man makes himself a Serv;mt to another, b)· selling him for a ce"ain 
time, the Service he undertakes to do, in exchange for Wages he is to 

IS I Tully, 'Replr to Waldron and Baldwin", r- 45· 
•J.z. Locke, E.ssay1 Bk. IV, Ch. ii sect. 10. (p. 2.97). 
1 
J) Tully, A Discourse on Proptrly, pp. 13 ll-4 2.. 



ro:ei\".:: :\nJ though dlli commonlr puts him into me, family of hls Master, ' 
and ·under dle ordinary Discipline thereoi; ret it gives the Master but a 
Temporary Power o\·er him, and no greater, than what is contained in the 
Concract between "em. (II. 8 s) 

T ullr places great srress here on rhe p.roposicion thar what is sold is 
'the SeniLe he undenakes ro do", that is, a complete task,· specified 
in ad\'ance in the contract. On TuUy"s interpretation, the servant 
does nor conrracr ro put himself at me disposal of the master for a 
given period of rime to perform actions' fo.r the masrer,s benefit and 
under hi~ instructions as and when he is required to do so. Instead, 
he agrees m perform a certain task: ro cur cerrain turfs, to serve the 
iood ar a given dinner parry, or m spin a given amount of yarn, and 
so on. How he does the rask, wirh whar implements, and how long 
ir rakes him, are maners enrirely for rhe servant. He retains, in 
Tully's phrase, csovereignry .. ·.over his own labour activity'. 154 

Two £hings strike me immediately as odd about this interpre
tation. First, if it was Locke's view £har the servant sold to the 
master only a complete task which he performed, as it were, in his 
owiJ time, why did Locke _bother to say that the servant sells the 
service ·for a certain rime'? -Secondly, why the stress on the 
'Temporary Power• of the master? If all that is involved is the 
performance of a given task to specifications in return for what 
amounts ro a fee, the master-servant relationship need no more 
in\'oh·e •Discipline' or 'Power'· than rhe relationship between a 
properry developer and a renderer or a sub-contractor. 

Tully stresses that, in any case, 'it is logically impossible for an 
agent ro alienate his labour'. 1 ss. But this is either false or unhelpful. 
Of- cours~, nothing that an agent does,. by way of contract, 
submission or otherwise, can alter the fact that actions performed 
by him are acrions performed by him. But what follows from this? 
Certainly not that acrions performed by him cannot become the 
property of another; that would. follow only on account of a very 
elementary equivocation on 'his". Perhaps Tully is suggesring that, 
in order for actions to count as being pt!r{ormed by X-that is, in 
order for them to count as his actious-X must have greater 
autonomous control over his activity rhan the capitalist wage 
relationship would allow. Perhaps he is right abo,ut this. Certainly 
in more modem industry it becomes \·ery difficult to regard the 

1 s 4 Tully, A Discourse on Proputy, p. 1 -4 I. 
ISS Ibid. 138. 
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individual worker as the performer of actions, as opposed to mere 
movements, at all. As Marx suggests in Capital, the only real agent 
involved in,.say, an assembly-line factory process is 'the collective 
worker, formed out the combination of individual specialised 
workers'. 1 S6 The wage relation, then, in its advanced industrial 
forms, may involve a very serious diminution of human agency. 
But, obviously, this aspect of industrial capitalism was not 
something with which Locke, in late seventeenth-century England, 
was particularly familiar. Tully may be correct in his speculation 
that most servants and labourers were in possession of their own 
implements, and in control of their own conditions of production, 
'until at least the la~e eighteenth century,; in any case, I do not want 
to dispute that here. l S7 The crucial question is not whether Locke 
was aware of industrial alienation, but whether he offers any moral 
basis in his political philosophy for criticizing it. 

However distaste'ful it seems, I think we have to return a negative 
answer to the latter question. As we ha.ve seen, Locke already had 
the category of drudgery-an unpleasant but legitimate form of 
economic exploitation-which could be applied to characterize the 
plight of the industrial proletariat. And his view that the master
servaitt relation was entered into under 'strong Obligations of 
Necessity, seems perfectly at harmony with more recent character
izations of class relations under capitalism. 

It is true that Locke placed great value on autonomous 
unalienated labour; it was, for him, 'the great Foundation of 
Property' (II. 44). But it is a confusion to i · 
alienated labo r oc . It follows only 
t at a ienated or heteronomous labour is not valued very highly; 
but that is not incompatible with its forming the basis for a 
legitimate economic relationship. There is, however, one important 
point that may be drawn from this. In one parr of his argu·ment, 
Locke attempts to show that it is labour which is responsible for the 
wealth and prosperity of modern societies, and that explains why it 
is legitimate to rake labour as a basis for property entitlements. But 
we know that if, indeed,. it is labour which creates modern 
prosperity, it is the unpleasant and alienated drudgery of the 
proletariat, not the autonomous and self-possessed activity of 
Lockean farmers. This means that under modern conditions it is 

'~6 Marx, Capital, Vol. I, Ch. 14 (p. 468). 
'" Tully, A Discourse on Property, p~ 1-40. 
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i_mpossible for a Lockean to establish the con_nection between the 
autonomy and natura) rights side of his Labour Theory of property 
and the more utilitarian wealth-creating side which he needs to 
round off his argument. The two parts of the argument come 
drastically apart; who knows which part Locke would have 
followed if he had realized this? 

18. THE TRANSIT! ON TO CIVIL SOCIETY 

We have seen that Locke claims that individual property rights are 
possible in a state of nature and that they are based, in the first 
instance, not on the consent of mankind but on the unilateral 
appropriativeactCPtliid1ifdY!!_propnetors. -Tlreyi'fe,lnour 
-eefminOlogy, special rights. Subsequently, .. according to Locke, 
many if not all of the individuals who have these rights become by 
their own consent members of a political society, subject to positive 
law. So the question arises: what happens in this transition to the 
special rights of those individuals? Are they retained intact in civil 
society or are they· now subject to conventional review and 
redistribution? 1 s 8 

At first sight, it seems as if Locke favours the former alternative. 
Time and again, he stresses that man enters civil society 'to preserve 
his property' {where 'property' includes estate as well as life and 
liberty).1

S9 The government, he argues, 'is obliged to secure every 
ones property by providing against those ... defects ... that made 
the State of Nature so unsafe and uneasie, (II. r;r).lt is hard to see 
how we can make sense of these passages unless \ve say that the 
property entitlements whiCh are to be secured u·nder government 
ar.e the same as the property· entitlements whose enforcement was 
so insecure in the state of nature. The logic of the idea of 
preservation seems to indicate a continuation of natural entitle
ments into civil society. Otherwise, what would men be entering 
civil society to preserve? 

While this is the most obvious reading of Locke's argument, it is 
far from uncontroversial. Tully, for example, attributes to Locke 
what he calls 'the remarkable conclusion that property in political 
society is a creation of that society', J 6o and that when he enters civil 

r.ss This section is adnpted from my paper, 'Locke, Tully, and the Regulation of 
Property'. 

'S' See Locke, Trvo Treatises, II, sects. 87, .94, 17..3-•h 127, 1 J 1, 1_\7-8, 171, 1.9.9, 
2.01, 2.2.6, and 1.19. 160 Tully, A Discorme Off Property, p. 98. 
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society, '[a]ll the possessions a man has in the state of nature ... 
become the possessions of the community' 1

'' so that 'the distri
bution of property is now conventional.' 1

h According to this 
interpretation, man in civil society has no other property entitle
ments than those vouchsafed to him by the positive la\v of his 
community.16

" 

It is a matter of some importance which is the correct 
interpretation-Tully's or the more traditional view outlined 
above·. If Tully is right, there are limits on the extent to which a 
Lockean theory of property can provide a basis for' a theory of 
constrained or limited government of the sort discussed by Nozick. 
Since property rights are conventional after the formation of 
society, since they do not retain their natural priority to politics, it 
can no longer be maintained that these rights constrain the state 
•teaving no room' for welfarist concern or· redistributive inter
vention on the part of government. 164 For the government, having 
called in whatever property rights e?Cisted in the state of nature, 
may now decide in the public interest, to establish a new set of 
rights, which are understood from the beginning to be susceptible 
to review, limi.tation, and, if. need be, redistribution from time to 
time. The setting up of such a system of p-roperty would be no 
injustice, given Tully's interpretation, nor could subsequent inter
vention be regarded as oppressive if those who held the rights had 
taken them on that understanding.16S Admittedly, for aU this to 
follow from the Tully interpretation, it would have to be shown 
that not merely Locke's ipsissima verba but also the logic of his 

- theory committed him to this position. Otherwise it would be open 
to theorists like Nozick to reject Locke's suggestions to this effect as 
a (typical) inconsistent deYiation in his thought, which may be 
overlooked in modern reconstructions of Lockean theo[;·! 66 In 
what follows, then, I shall consider not only what Tully daims to 

. 
161 Ibid. I64. 
•h Ibid. 165. 
16J Ibid. In this regard, Tully "·ites Kendall, jolm Lock~ dtrd th~ Dot·trin~ of 

Majority Rule, p. 104. Other inrerpretarions of locke along these lines indudco: 
Olivecrona, 'Locke's Theory of Appropriation', p. l.~ I; Nozick, Anarc~·. State, and 
Utopia, p. 350; Scanlon, 'Nozick on Rights', p. 116. R~nt1y Tully has claimed that 
this interpretation is no,..- to be r~~:.rded as 'du~ standard acwunt': 'A R~rly ro 
Waldron and Baldwin', p. J;. · 

1454 -Nozick, Anarchy, Stcrte, and Utopia, p. l:lS. 
~~~J This possibility is suggested in R)·an, '"iours. Mine'. 2nd Ours'. at rr· .• :~ (f. 
us& Cf. Nozic.lc., Anarchy, StJU. 11nd Vtopi.J. r- ~ ~:- n. Q: 'locke st-i~ il!t'f;it-

imattly from someone'$ wanrirJ~ ~OdC'fy .ro ~~rt a.r.J rrort\."1 his rro~ tO hi!, 
allo\\ing it.comrkre iurisdiction (\\'(r his~· ~m:r nnrbl...~~-
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derh·e from the text of Two Treatises, bur also how he understands 
his interpretation ro be related to the overall direction and. logic of 
l.pcke•s political rheory . 
. It is possible to regard properry rights in Locke's stare of nature 

as 'transitional' or 'provisionaP without subscribing to Tully,s 
view. \Ve plighr instead interpret Locke as holding a view similar to 

· Kanr•s: that the property rights acquired in the state of nature are 
provisonal and require eventual riuification by the laws of civil 
society; but rhat the requirement of positive ratification does not 
in\'olve any possibiliry of abrogation or substantial derogation. 
Every provisional property right Ius an i.rrefurable daim to 
rarificarion; and although civil sociery may set the rerms on which 
property is subsequently acquired, it can do nothing in the way of 
redistributing those righrs that have been acquired already. 167 

Bur Tully wants somelhing'much stronger than this. He says that 
when Lo,ke's civil sociecy· is instirured, previously acquired goods 
become communicy goods. They are then distributed on a basis that 
is onl}' .obliquely related ro rheir inirial apropriarion. 'The society 
Locke envisages,' says Tully, is one hi which 'the share of rhe goods 
of the community belonging to each is determined by the labour of 
ea'h for the public gooJ.••tSS In particular, everyone must have 'the 
means necessary for comfortable subsistence• (my emphasis) and 
sufficient access ro rhe means of production to enable him 'to 
labour in, and enjoy the fruits of, his calling in a manner 
appropriJ.te to man. and analogous ro God•s acdviry as a maker'. 
These, Tully says, •are the explicir premises of lhe argument and the 
norm;lti\'e f~amework in terms of which a system of property 
relations is assessed.n 69 On Tully's view, this normative frame- · 
wqrk involves no essential reference back ro 'the necessity of 
presen·ing men in the possession of whar honest industry has 
.Jir~.Jd)' otcquired';170 iris an entirely ftlrward~Iooking framework. 

Tully relies for misinterpretation on half a dozen passages which 
have alwa)'S posed difficulties for the traditional view: 

(1) In II. 30 Locke suggests that 'the Civiliz'd part of Mankind 
. . . have made and mulriplied positive Laws·· to determine 
Property'~ 

.,, Kaiu, Met.2pby_sical Elements of Justic~~ Ladd trans., pp. 6i ff. (Prussian 
.-\c.adc:my Edn., VI, 1S s ff.}. 

••• Tull)·, A Di.scours~ 011 Property, p. 168. .,, Ibid. 169. 
170 l4l.:kc, L~ttn Conun1ing Toler11tio,, p. SJ. 
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(:z.} In II. 3 5, Locke indicates that in a country 'where there is 
Plenty of People under Government, ·who have money and 
com~erce', consensual arrangments may be made to preserve 
certain pieces of land as 'common by Compact'.· · 

(3) In II. 38 Locke says when nomadic herdsmen settled into 
cities, 'by consent, they came in time, to set out the bounds of their 
distinct Territories, and agree on limits between them and their 
Neighbours, and by Laws within themselves, setled the Properties 
of those of the same Society'. 

(4) A similar suggestion is found in II. 45· Once Jand became 
scarce, 'the several Communities settled the Bounds of their distinct 
Territories, and by Laws within themselves, ·regulated the Proper
ties of the private Men of their Society, and so, by Compact and 
Agreement, settled the Property which Labour and Industry began'. 
Similarly, the 'several States and Kingdoms' by the 'Leagues' that 
they have made 'have, by positive agreement, settled a Property 
amongst themselves, in distinct Parts and parcels of the Eanh'. 

(5} In II. so Locke says blu11tly that 'in G~vernments the Laws 
regulate the right of property, ·and the possession of land is 
determined by positive constitutions'. 

(6) FinaJiy, much later, in II. 120, Loc.ke asserts that when 
anyone joins a civil sociery- by consent, he necessarily 'submits to 
the Community those Possessions, which he has or shall acquire, 
that do not already belong to any other Government.' 

That is the evidence for TuJiy•s interpretation. 
The first thing to say about these passages is that, apart from (6), 

they are all comments which Locke interpolates into his discussion, 
by the way; each is parenthetical to the. main argument of the 
section in which it appears.171 By itself that does not show that 
Tully's reliance on rhem is mistaken. But the doctrine he wants to 
artribute to Locke on the basis of this evidence is, as he says, a 
'remarkable• one.171 One would have thought that if in fact Locke 
held this view, he would have devoted more than a few scauered 
sentences to its exposition. Once we begin a close examination of 
these passages, the dangers of relying on this scattered evidence, 
abstracted from its context, become apparent. 

In order to see what Locke means in these passages, we must bear 

1
7

1 For amplification of this poi!'Jr, see Waldron, 'Locke, Tully and the Regulation 
of Property', p. IOI, . . . 

1 7a TulJy, A Discourse 011 Property, p. 98. 
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in mind two important and related distinctions. ·The first is between 
resources which have been appropriated by individuals at the time 
civil society has been set up and those that have not. The second is 
between the property rights of individuals and the territorial 
jurisdiction of various states. 

Nothing in the argument about natural entitlement implies that 
at the time when civil society is set up, all the resources in the area 
will have been appropriated. Lo~ke suggests, in passage (3), that 
nomadic herdsmen will have found it unnecessary to cultivate and 
thereby appropriate the land over which they roam. So when they 
settled down into political society, the land in their vicinity may still 
be held in common.'n So how is a newly formed civil society to 
deal with the unappropriated resources . in its vicinity? This 
question, interesting though it is, must be distinguished from the 
question (with which we are concerned) of how it is to deal with the 
resources that its citizens had appropriat~d.before they entered civil 
society.· It seems on the face of it unlikely that they will admit of the 
same answer. In various places, Locke suggests a number of 
answers to the former question. Sometimes, as he indicates in 
passage (2), the. new civil society may establish a •common by 
Compact' so that common access to the so far unappropriated land 
is now guaranteed by positive law (II. 35) .. Sonietimes, by contrast, 

·the· unappropriated resources may be left available for unilater~l 
· appropriation as before (which the state will then recognize); this, 
Locke suggests, is what happens with regard to fish in the ocean, 
ambergris, and game, even in the ~ost civilized and law-governed 
societies (I. 30). Or, thirdly, resources which ·have no cnaturaP 
owner may 'come into the Hands of the ·Public Magistrate' to be 
dealt with in the way Tully_ suggests, ort the basis of what best 

. serves the interests of the community. (I. 90). 174 

These, then, are the main ways in which governments may deal· 
with hitherto unappropriated resources. They provide, I think, an 
adequate explanation of what Locke is getting at in passage (z.), and 
part of what he is getting at in passages (1)~ (3), (4), and (5). But 
none of this so far entails_ that the government has any right to 
redistribute resources that had oeen appropriated by" its citizens 
before the civil society came into ·e~istence. 

' 73 Note that this does not amount to· the suggestion, which Tull)' attributes to 
Locke, that land nroy 1101 be appropriated-Tully, A Discourse on Property, pp. 99 . 
and 189. That would be to read 'commonly" as •necessarily', and lO. nr in the face of 
Locke's explicit assertions to the co·ntrary in Two Treatises, II, sects. J z.-3. 

1 
'"' See the discussion in sect. J 9, below. 
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. The ~e~ot:td dJstinction,. between pr~perty rights and territorial 
jurisdiction, is related to the first. It has been suggested above that a 
political society may deal in various ways with resources in its 
vicinity. But Lock~an politicill society is a matter of relations of 
consent and trust between persons; how can it be said to ha\·e a 
location or vicinity? Initially, a political society acquires a 
territorial dimension in relation to the accumulated cluster of pieces 
of land appropriated already by its individual members. When they 
join the society, they 'submit' their possessions to the community, 
and this _means at least (though Tully thinks it means a lot more) 
that the government of the community acquires a territorial 
jurisdiction over the land which its citizens own. But if some land 
has not been appropriated, the question of which gor,entment (if 
any) has the right to deal with it (in the wars. I outlined abo\'e) 
becomes problematic. This is the ques~ion which Locke, in passages 
(3) and (4), envisages being settled by treaty between the various 

· civil societies.X7S 
Now it is obviously irript1rtant to distinguish this inter-~.o.cietal 

process, which is necessarily conventional in character, from the 
processes, whatever they are, t~at take place intra-societally_ with 
regard . to the property relations qf citizens one with an.other. 
Certainly, Locke talks of them _both in the same breath in the 
passages we are examining. But that is no excuse for confusing 
them. Unfortunately, Tully seems to want to blur the dis~inction. 
He quotes the following extrac~ from II. 45 (passage (4) abo\:e)
'by positive agreement, [they] settled· a Property amongst them
selves, in distinct Parts and parcels of the Earth; 1 76.---:to ·suppor~ his 
view that Locke believed. property within civil society. \vas 
conventional. But he Jails to indicate that the subject of the qi10ted 

. sentence (the referent of his interpolated· 'they'} is 'several States 
and Kingdoms', or maybe 'the J_.eagues: that ha,~e b~en . made 
between several States and Kingdoms' (the grammar is no~ entirely 
dear), but certainly not at this point ·in the passage 'indi,·idual 
citizens within·the same society'. The effect is to mislead the reader 
as to the force· of the qliot:ed passage, certainly in terms of the 
distinction we have just drawn. · 

Once we have attended to these distinctions, what is left in the six 
passage,s I _qu.oted from Lo.cke to supp.ort Ttilly·s interpre-tation? 
There is, first of all, the c.l;t_i m in passages { 1) and ( 5) th·a t, in 

•n Sre also Waldron, 'locke's Account of Inheritance·, p. so. 
'76 Tully, A Discoflrse on Propen,·, p. 98. 
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civilized societies, the possession qf property is 'determined' by 
posi(i\'c! law. There is, secondly, the claim in passage (4) that the 
positi\·e law of a communiry 'regulates' the property of irs citizens. 
Thirdly, there is me idea, in passages (3) and (4), that the effect of 
positive Jaw is to 'settle' the properry which labour and industry 
began~ Our understanding ·of these fun~tions of rhe Lockean 
government, to deten11ine, regulate, and settle property rela.tions 
among irs citizens, wlll give u·s our understanding of what Locke 
mean~ in passage (6) when he says thci.t drizens mus·r 'submit' their 
pOiSe:isions tO the community. 

. l11e concept of deten11i11titio11 is the m~sr srraightfonvard. To 
determine a person's rights is to find our ~vhar they are. It is not to 
(re-)create them or (re-)constirute them. Determination, for Locke 
is rhe characteristic function of a judge: 'In the State ofNarure there 
wants a known and indifferent Judge wich Authority to determine 
all differences according ro. rhe established lawt (II. 12.5). Such a 
judge in the stare of narure wou_ld resol\"e disputes not by inventing 
rights t!.\: nihi/o bur by applying" rhe established law of that 
condition (i.e. the law of nature) to find our which if any of the 
dispurancs has the righcs he claims. By o~nalogy, ro suggest that a 
political sociery has posirive laws to determine property righrs is to 
sa)'-at least with respect ro resources that have already been 
appropriated-that rhe function of law is to settle once and for all 
rhe disputes char are likely ro arise continually in the state of nature 
as ro who is enrirled tO whar. In making this determination, the 
legislature will not draw up new entitlements on the" basis of what 
seems to it to be the public interest, bur will rather endeavour to 
ascertain narural enrirlements, state them precisely, and 'annex' to 
them, known penalties to enforce their observation (II. 13). 177 

The r~gulatiou of property relations is likewise not conceived by 
Lo.cke as a creative process. Locke takes great pains to distinguish 
the regulation of property from its confiscation or redistribution: 

But Go\·ernment into wharsoever hand i[ is puc, being as I have before· 
shew"d, inrrusred with [his condition, and for rhis end, rhar Men might 
have and secure their Properties, the Prince or Senate, however it may have 
power ro make laws.Jo_r rhe regulating of Prop~rry between the Subjecrs 
one amongst another;·yc;t can never have a Power w rake rhemselves the 
whol~ or. any part ofi;he subjects Property, wi[hour rheir own consent. For 
rhis ,,;ouiJ in effect be r.o leave them' no Proptny at all. (II. 139) 

•n See also the discussion in stet. 5, above. · 
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To suppose otherwise, Locke su-ggests, would be to embroil oneself 
in the contradiction that men 'must be suppos'd to lose that by 
entrfng into Society, which was the end for which they entered into 
it' (II. 138). . 

It is important ro see that Locke's contrast here is between 
regulation of property by the legislature and its confiscation again 
bY. the legislature. The former is a proper discharge of legislative 
power; the latter, Locke suggests can never be legitimate. This 
makes a nonsense of Tully,s suggested interpreta.tion of these 
passages. He reads them as foJlows. When a man enters society he 
surrenders the property he has acquired to the community. The 
community then, by legislative processes, redistributes these re
sources on the basis of the general good. In respect of these 
redistributed holdings, the community t~en falls under an obli~ 
garion of natural Jaw not subsequently to disturb them. 1 78 This 
interpretation is strained and implausible. It seems to indicate that 
the Lockean legislature is under fewer constraints of natural law in 
respect of its dealings with natural rights than it is in respect of its 
dealings with conventional ·entitlements. _Natural entitlements, 
according to Tully, may be redistributed as the legislature sees fit, 
whereas conventional entitlements acquire all the protection of 
natural law. If this sort of contrivance is the cost of Tully's reading 
of Locke, clearly the traditional reading is preferable. 

The third func~ion_ referred to in the passages we are examining is 
the settlement of property by the legislature. There is a sense of 
'settlement' which if applied here-might support the Tully interpre
tation. This is the sense in which a testator has the power t~. 'settle' 
his estate as he pleases (II. I 1 6). But it is difficult to apply this sense 
to the term in -passages (3) and (4).1 79 A more plausible reading 
takes the 'settlement' of a system of propc!rty entitlements to be the 
provision of the conditions necessary· for it to become a permanent 
and stable basis of economic relations: the drawing up of precise 
boundaries, the ser~ing up of a system of titles that will in large 
measure eliminate needless disputes, and the establishment of 
judicial, executive, and administrative agencies to resolve any 
difficulties that remain and to secure entitlements effectively against 
violation. To be sure, these forms of regulation may involve a 
certain degree of modification of natural entitlements. Whereas in 

178 Tully, A Discoitrse on Property, pp. 164-]2.. · : 
•7' I am indebted to Andrew Reeve for discussion of this point: s_ec also Reeve, 

'Political Obligation and Strict Settlement'. 
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the .state of nature a. farmer may have con~eived of himself as being 
entitled to 'that .field ov.er there', he" will now be conceived of as 
entid~d to a particular piec~ of land w~ose_l~cation and boundaries 
are strictly, pre.cise1y, and publicly define~. Howev:er, this will not 
involve the wholesale abrogation of natural property rights, but 
merely ·their subjection to the conditions necessary for their 
effe~tive protection by positive law. · 

Bearing all this in mind, we can see now what Locke means when 
he suggests in passage (6) that anyone joining a political society 
must 'submit' his possessions to the community. Tully's interpre
tation of the passage is as follows: 'All the possessions a man has in 
the state of nati1rc, or shall acquire in his commonwealth, become 
the possessions of the community.'180 But there is nothing in Locke 
t9 support that reading._ The correct interpretation is stated by 
Locke a few sentences later: •By the same:act therefoere, whereby 
any one unites his Person, which was before free, to any 
Commonwealth; by the same he unites his Poss·essiohs, which were 
before free to it also; and they become both of them, l'erson and 
Possession, subject to the Government and-- Dominion of that 
Commonwealth ... ' (II. r:z.o). Unless Tully wants to suggest that 
the citizen's own person also becomes 'the possession of the 
community', to be dealt with as the legislature sees fit, his 
interpretation is hopeless, for Locke is suggesting here that person 
and property· are subject to the community to exactly the same 
extent: The extent of that· subjection is made perfectly clear 
elsewhere in the Treatise: both in his own actions and in the use and 
enjoyment of his. property, the citizen is to be governed by the 
legitimate laws of his community. And one of the conditions of the 
legitimacy of those laws is that the legislature 'cannot take from any 
Man any part of his Property without his own consent' (II. I 3 8-
40). 

My conclusion then is that Tully 4as presented no convincing 
evidence to challenge the traditional interpretation of Locke's view 
on property in civil society. Certainly the six passages we have 
examined are not straightforward; they have always posed prob
lems for the exegesis of Locke's theory of property. By selective 

. quotation and by abstraction from their context, Tully tries to 
make it appear as though Loc~e were wholly conventionalist about 
property relations in civil society .. But .. more careful -scrutiny 

180 Tully, A Discourse~~-Pr~perty,p. 164. 
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together with an understanding of the basic distinctio~s I outlined 
· dispels that appearance. · · · · 

One final point. To maintain that Locke bel_ieved that natural 
entitlements survive the transition to Civil society is not to suggest 
that he regarded private property in civil society as absolute or 
unlimited. We have already seen that, in Locke's view, all prop·ercy 
rights, whether natural or cpm·entional, are subject at all times "to 

· the general right of every· man to a basic subsistence when his 
survival is thre.atened. That general right-the primeval natural 
right of Lockean communism-remains in the background of the 
whole of the theory that we ha\'e been discussing in this· chapter, 
and it qualifies all of the special rights whose existence Locke has 
been attempting to argue. for. _So there is no t::~eed to _make prorerty 
rights conventional or put them ;:at the mercy of a civil legislature-in 
order to bring this limitation into play~- Since it applies· already to 
natural enridements, it is a fortiorfone of the natural duties that civil 

. authorities may legitimately ~nforce in the discharge of [heir 
function of upholding natural rights. 

I 9· INHERITANCE AND BEQUEST 

The final que~tion I· want to consider in my ·discussion of Locke 
concerns his views on inheritance and bequest. . 

What happens to the property of a Lockean appropriator ,,.hen 
he dies? Do his goods revert to their natural state, SQ tha~ they 
become once again ·available for appropriation by others? Or c;lo 
they pass to his family or to his nominated heirs? Locke's views on 
this matter are far from straightfonvard.181 

. '. 

In the First Treatise, Locke wrote: 

But if any one had begun and m3de himself a Property in an)" panicular 
thing, (which how he, or any one else, could do, shall be she, ... ·n in another 
place) that thing, that possession,_if-he disposed not othe~ise of it by his 
positive Grant, descended Narurafly to his Children, and .they had a right 
to succeed to it, and possess it. {CS7) 

The pare~thetical reference is, of course, to ~hapter 5 of the "Second 
· Treatise which .. contains the. gist. of Locke's theory of acquisition 
and exchange. Surprisingly p7rhaps, that chapte"r' c_ontains nothing 

111 This section is adapted from m)· paper, 'Locke's Account of Inheritance'. 
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at all about inheritance and bequest: Locke's comments on those 
marrers in the Second Treatise are' confined to remarks about the. 
way in which a father gains a degree of power over his children by 
his lear-like liberty to bestow his estate on those who please him 
besr (II. 71), an insistence that an heir succeeds to his inheritance on 
the same terms of civil law as his predecessor held it (II. 73), and the 
daim rhar a lawful conqueror in a just war does nor obtain a right 
to th~ property of the defeated aggressor inasmuch as the property 

. \'esrs naturall}' in the aggressor's d~pendenrs, with whom the 
conquenn has no quarrel (II. t8z.-J).•s.z.. 

In t>n~n . these sco1rrereJ fragments llf a rheory, we see the 
beginnings of a problem. In his discussion of conquest in the Second 
Tre.Jtise, and in his lengthy account of inheritance (intended as an 
arrack on Filmer's theory) in the First, Locke talks of the natural 
right ot a propriecor's dependants [Q possess his goods when he dies 
or forte irs his life. Bur other comments in both treatises suggest that 
Locke: believed a proprieror should hare a degree of testamentary 
freedom, even to disinherit members of his family if he wanted to. 
The question then arises: which is ro pr~vail-rhe tesrator,s liberty 
ro bequeath his proper[)' or his dep"e"ndants' natural right to their 
inheritance? 181 

The answer suggested by rhe pass~ge quoted above is that 
bequest prevails_ over inheritance; L~cke says the natural right of 
the child'ren is contingent on [he absen~e of any •positive Grant' to 
the comrary. But what is the justification for rhi·s view.? We need to 

·.ask {1) what is the justification for any system of succession by 
another ro a dead man's property? and (1) what is rhe justification 
for ranking bequesr ahead of inheritance in such a system? 

Thar Locke recognized a. need to justify auy system of succession 
is. clear from his attack on Robert Filmer's theory ~f properry. 
Filmer's position was rhar the eanh and its fruits were given to 
Adam by God and descended narurally d~wn Adam's line to his 
eldesr son. We have already seen how Locke criticized the first part 
of this ·position. Bur the second part is also dubious: what is the 
jusrifi~ation for rhe inheri£ance of Adam's eldest so11-? 

aa:. For an interesting discussion of these pa~sages, see Gauthier, 'The Role of 
lnheritan.:c'. . 

'
1

' Comm.:nrarors disagree about what to infer from this ambivaiencc. ·Gough 
· obs.crns ·mat L.ockc does not 'prcttnd that rcsuml!ntary bequest is a narural right' 

C}ohn Lo.:k~'s PolitiC.ll Philosophy, p. 86 n). But in introducing his account of the 
English lcgislarion in this arta, T)·ler insists thJt Locke saw free resration as 'a 
narural right-a necessary incidtnr of property" (f.m1ily Provisi011, p. 1). 
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Now in all Inheritance, if the Heir succeed not to the reason, upon which 
his Father's Right was founded, he cannot succeed to the Right which 
followeth from it: For Example, Adam had a Right of Property in the 
Creatures, upon the Donation and Grant of God Almighty, ... yet upon 
his Death his Heir can have no Tide to them, no such Right of Property in 
them, unless the same reason, viz. God's Donation, vested a right in the 
Heir too. For if Adam could have had no Property in, nor use of, the 
Crearures without this positive Donation from God, and this Donation 
were only personally to Adam, his Heir could have no right by it, but upon 
his death, it must revert to God the Lord and Owner again: for positive 
Granrs give no Title farther than rhe express words convey it, and by which 
only it is held. {I. 8 5} 

But a similar problem can be posed for Locke's own account of 
succession. The .Labour theory of Acquisition appears to establish 
only personal entitlements, that is, entitlements peculiar to the 
person whose Iab~ur has been mixed with the resource ·in question. 
It is my labour that is mixed there, and that is why I am entitled to 
it. How rhen are t~e multipersonal entitlements involved in any 
system of succession to be established? In Locke's own words, 'it 
might reasonably be asked here, how come Children by thi~ right of 
possessing, before any other, the properties of their Parents upon 
their Decease, For it being personally the Parents, when they dye, 
without actually Transferring their Right to another, why does it 
not return again to the ccmunon stock of Mankind?' (I. 88). The 
point is that property is Locke's state of nature is never res nullius. 
If an individual ceases to own a certain resource and if no one else is 
enti~led to it, the property is held again by mankind as a whole, If 
mankind as a whole ceases to exist, there is still the .original 
proprietor, God, waiting in the wings to resume His original title. 
There is, therefore, always a 'natural' alternative to any of the 
artificial _succession systems dreamed up by men. If either bequest 
or inheritance is to have any real ethical foundation, a justification 
mus~ be adduced- that. is sufficient to displa<;e the available 
alternatives. 

As far as bequest is concerned~ no explicit justification appears in 
either treatise. However, both the First Treatise and to a lesser 
extent the Second contain powerful defences of the natural right of 
children to inheri[ their parents' property. The difficulty is that the 
justification seems considerably more powerful. than the rathe[ 
qualified proposition that Locke seems to want to justify. That 
proposition is, as we saw ~arlier, that children have a natural right 
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to succeed to their father's property 'if he dispos'd not otheiWise of 
it by his positive Grant' (1. 87). But the argument Locke adduces 
appears to support the stronger proposition that children have an 
almost absolute right to succeed no matter what alternative arrange~ 
menti the. father" may have made. Locke's argument for inheritance, in 
other words, seems to. preclude any argument for bequest. 

The justification of inheritance is as fol1ows. God implanted in 
men first and foremost a principle of self~preservation, and it is this 
principle, applied rationally to the world that they see around them 
that gives rise to the natural law of private property. But he also 
made them subject to a ~~le of propagation-the natural urge 
to bring children into t e world-and as a corollary imposed an 
obligation on the parent to preserve what he had begotten (Il. 5.6). 

This gives ~hildre~ a Title, to share in the Property of their Parents, and a 
Right to Inherit their Possessions; ~en are not Proprietors of what they 
have meerly for themselv_es, their Children have a Title to part of it, and 
have their Kin_d of Right joyn'd with their Parents, in [he Possession which 
comes to be wholly theirs, when ·death ha.ving put an end to their Parents 
u-se of it, hath taken them from their Possessions, and this we call 
Inheritance. Men being by a like Obligation bound to preserve what they 
have begotten, as to preserve themselves, their Issue come to have a Right 
in the. Goqds they are possessed of. (I. 88) 

It turns out, then, that a parent does not acquire an indefeasible 
personal title to property simply by the investment of labour. The 
goods that he appropriates are his subject to the joint rights of his 
dependants. While he lives, his children share a title with him. 
When he dies, they acquire the whole of his property by 
survivorship. 

Locke uses this argument to attack Filmer's doctrine of primo
geniture. If the rationale for inheritance is the parental obligation to 
preserve offspring, there can be no distinction between first-and 
last~born offspring (let: alone between male and female, on which 
Filmer also relied). This by itself is sufficient to dispose of Filmer's 
contention that all the property in the world is vested in a single line 
(l. 91}. (Locke adds that if any one child is to have precedence it 
should be the last~born, since it is he who is likely to be in most 
need of sustenance at his parents' de~uh.) 

The position of a wife is a lit.tle more complex. Locke nowhere 
talks of a wife as a dependant. Any entitlement she has to her 
husband's estate arises, first, out of her contribution to it (II. I 8.3 ), 
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secondly, out of the matrimonial contract l\'hose tel1115 are negotiated 
freely betw~n ·the intended couple subject to any restrictions of 
domestic positive law (1. 4'7; 1~. 78, ~3 and 183), and thirdly, out of 
her joint responsibility for the nurture of the children (II. 52.),184 · 

In Locke's view, the parents' -duty is correlative to the children's 
rights. He develops this into a slightly stronger position, maintain
ing that these rights are ·not merely in personam, against the 
parents, but' rights ;, reni', against all the world. On this basis he 
insists that a wrongdoer's property can never be forfeit so long as 
he has innocent dependants. The life of a defeated ·aggressor is at 
the mercy of his lawful conqueror, but onJy his life: 

His goods, which Nature, that willeth the preservation of all .Mankind as 
much as is possible, hath made [O belong to the Children to keep them from 
perishing, do still continue ro belong ·to his Children. For supposing t_h_em 
not to have joyn'd in the War, either through Infancy, absence, or choice, 
they have. done nothing to forfeit them: rior has the Conqueror an}· right to 
take them away ... (II. 182.) .. 

· Now if, as Locke says here-, ~ parent cannot forfeit his property by 
his misconduct, is there any reason to suppose that he should be 
able to alienate his property fro~ his family deliberately by gift or 
bequest? Surely the answer must be 'No'. The child's title to his 
father's property is not a mete privilege· dependent on the will of the 

. father but a right, anc~ the father's liberty to alienate his property is 
curtailed by the corresponding duty. A fortiori, a gratiuitous legatee 
or donee has no right, as ag~\inst the dependants .of the father, to 
keep the goods he has been given. The property is owned in part .b)' 
the child. Without his conse_nt it cannot be given away. And\f it is 
really necessary for the susten!l~ce of the child, then the child is 
pre~luded by natural law from giving this consent, since n.o one 
may voluntarily for go what is necessary for his survival (II. ·2. j ). 
~at explanation;_ then, c:a.n be -given for Locke's ranking 

bequest ahead of inheritance in the First Treatise? 
A possible explanation is that he was refe~ing to the disposal"of 

wealth surplus to the requirements of the dead man's· dependants. 
ln the case of a wealthy man or.one whose children ·are able. to fend 
for themselves, some of his good may not be required for· the 
posthumous fulfilment of his par~ntal obligations. It may be ;u~~ed 

11
4 For a fuller discussion of Lockc·s vi~,;,·s on the economic status o( "-'Omen. see 

Clarke, 'Who Owns the Apples?', pp. 713 fC. 
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men lh.u the pro prier or has· an absolurc r<lther than a qualified tide 
lO rhose goods (so far as his children are concerned) and can 
dispose of rhem as he pleases. The dependants' rights, on this 
apprqa&:h, are treared like any other debt owed by a deceased at the 
rime of his deam: they are a charge on his esrare. Once all the 
charges ha\'e been satisfied, then the legacies in his. will can be 
execuced. Admirredly ir may be hard ro dereri1}ine the precise point 
at which parental obligarions are fulfilfed and any further provi
sions for offspring becomes unnecessary; at one point, Locke 
suggests rhar children have 'a right only ro a bare Subsistence, but 

. ro rhe conYenience and comforrs of Life, as far as the conditions of 
their Parents can afford i·r, (1. 89). But in principle there ought to be 
a p~im at which we would cease ro blame a parent for not 
providing any furrher for his children. 

In rwo passages in rhe Seco11d Treatise, Locke seems to take an 
approach along these lines: 

A Father may dispose of his own Possessions as he pleases, when his 
Children are our of danger of perishing for wain ... (II. 6 5) 

The Pos'iession of the Father being the Expectation and Inheritance of the 
Children ordinarily in certain proportions, according to the Law and 
Cusrom of each Country; yet i[ is commonly in rhe Father's power to 
besmw. it with a more sparing or liberal hand, according as the behaviour 
of this or that Child hath comported with his \Vill or Humour. (II. 72.) 

The idea seems to be that each child is enrided ro a minimum level 
of inheritance, but that the final proportions are in the discretion of 
rhe father. Thus, the righr of the children ro inherit what they need 
and the liberty of the parent to bequeath as he wishes are not 
incompatible, since they do not necessarily relate to the same 
property. 

On this account,· then, rhe priori£y as between bequest and 
inheritance is exactly opposite to that asserted in the Fir$t Treatise. 
There Locke maintained that the father's property •jf he dispos'd 
not otherwise of it by his positive Grant, descended naturally to his 
Children• {1.. 87); but now we are inrerpredng him to say that the 
children's right to inherit comes firsr, and the operation of the 
farher,s -grant comes second. I think the Jarter intepretation is to be 
preferred since it is, as I have poirired our, more consistent with rhe 
argument that Locke puts forward in both Treatises. 18

S 

••s Using the general heurisric thac we should imuprtr Locke"s argumenr to make 
ic tht besl ic .:.an ~. 
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(I have said that bequest comes second to inheritance. But the 
siruation may be even more· complex. Presumably the children's 
right to inherit will also come third, if goods they do not need are 
not disposed of in their father's will. And if there are no children to 
inherit, then, as Locke puts it, cthe Possessions of a Private Man 
revert to the. Community ... [or] ... in the State of Nature become 
again perfectly comma~, no body having a right to inherit them ... ' 
(I. 90).) 

We have established the-priority of inheritance to bequest, but we 
have still not established any independent justification for bequest. 
If a deceased man's go0ds are surplus. to the needs of his 
dependants, why do they not automatically become common goods 
again, liable .. to be appr.opriated by anyone? Why should a 
proprietor be able to control the d~sti.ny of the goods he used to 
own after his death? 

We have already seen, in our discussion of the Spoilation Proviso, 
that Locke. was quite happy with the idea· of a usable surplus 
reverting to common ownership: 'As much as any one can make use 
of to any advantage of life before it spoils; so much he may by his 
labour fix a Property in. Whatever is beyond this, is more than his 
share, and belongs to others' (II. 3 r).186 But we have also seen that 
(for this purpose) Locke was not prepared to count as surplus, 
goods that an appropriator. was able to dispose .of__gy~ or 
exchange (II. 46). Can disposition by bequest be handled in the 
same way? 

There are two possible approaches to this. We may want to lay 
stress on Locke's insistence that a man should have exclusive 
control only over the goods that he 'can make use of to any 
advantage in life'. Now perhaps giving something away or selling it 
may bri'ng joy to the donor or be of some advantage to the vendor. 
But when a bequest takes effect, the testator is dead, and can derive 
no advantage from his act. As the jurist W. G. Miller has noted, 
'there is an essential difference between an unconditional convey
ance by a man in health and vigour and a conveyance by a man who 
lets a thing drop from his fingers· because he can no longer hold 
it'.181 We may have doubts, then, about whether even Locke's very 
wide conception of use can be extended to cover this case. 

The alternative, however, is to recognize (as I argued in section 
I 6} that Locke's account of powers of exchange and alienation does 

18
' See the discussion in sects. 14 and t6i above. 

11' Miller, Lectures on Philosophy of Law, p. 2. S 5. 
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not really need to rely on ·an extensi9n of the meaning of us.e at all •. : 
All Locke requires, in the Spoilation Proviso, is ~hat goods should 
not be exclusively appropriated i_n such a way that they are of no 
use to anyone at all. (The example I gave of a clear violation was 
the case where a man allows the fruit he has appropriated to perish 
uselessly while refusing anyone else permission to use it, ·on any 
terms.) Passing surplus goods on by b_equest ensures that they will 
continue to be used after their initial appropriator has died. So, on 
this ground, there is nothing to choose between a system ·of bequest 
and a system which allows goods surplus to the needs of a testator's 
dependants to lapse into common o~nership. 188 

·In addition, there may be considerations of social peace and 
positive law which count against allowing deceased estates simply 
to become common goods, liable to be appropriated by anybody, 
when the dependents of the deceased have no need of them. We 
know that, on Locke's scheme of things; positive law may not 
abrogate natural law, for 'the Law of Nature stands as an Eternal 
Rule to all Men,-legislators as well as others' (II. 135). But within 
these bounds of natural law, civil society may enact laws to regulate 
(though not violate) ongoing property entitlements. Is the legis
lature, then, permitted to make laws regula.ting the disposal of that 
part of a deceased's estate· which is surplus to the needs of his 
dependants? Would a legislature be violating the terms of its trust 
by setting up positive institutions of its own to govern succession? 

Consider a concrete situation. A wealthy merchant dies. His 
·children have all grown up to become wealthy merchants iri their 
own right, and his widow is already well provided for. i-lis estate, 
then, is surplus property, and he has bequeathed it to a friend. But 
before that bequest can be put into effect, a f9rtune hunter (who 
has read the first few sections of Chapter s of the Seco11d Treatise) 
comes along~ to the dead man's house, mixes his labour with the 
goods in the estate (digging the garden or whatever), and calls the 
property his own. When chall~nged by the dead man's executor and 
his friend, the fortune hunter informs them that the surplus 
resources reverted to the common stock of mankind as soon as it 
became clear that they could be of no further use to the merchant, 
and that. they are therefore up for appropriation just as if they had 
never been taken out of their natural state in the first place. 
Obviously, in the absence of any .law regulating the matter, the man 

l
88 Cf. Bentham, 'Supply Without Burthern'. 
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wo~d have a case. The property no longer belongs. to the deceased, 
nor is it needed by his dependants. If his f.dend wants any of it, he 
had better get down to the estate pretty smartly and mix ·his labour 
with whatever he can get his hands on, for otherwise he will ha,·e 
no entitlement over the rest of mankind. · 

But suppose that long ago the legislature in that country, worried 
by the' disorder occasioned ~y thousands of eager fo~ne 'hunten, 
scouring the obituaries in the newspapers and scrambling O\'er each 
other "to appropriate any available estate, instituted a system 
whereby property would pass on death according to the expressed 
will of the deceased, or, failing that, to members of his family. 
Would this be sufficient to defeat the claims of our fortune hunter? 

I think it would. The fortune hunter might object that by 
instituting and administering such a system, ·the legislature was 
depriving him of the opportunity to appropriate goods froin the 
common stoc~ of mankind and that this opportunity was some
thing that he, as a human .being, had a natural right to. A powerful 
argument, however, can be brought against the proposition that 
there is any such natural right. 'The argume~t is in the form of a 

. reductio. , · 
Assume there is a natural right to an opporlrmity to make an 

appropriation from the common .stock of mankind. ~y such right 
must surely be an equal right, -that is, a right to an equal 
opportunity, for we cannot suppose _such a right greater in some 
men than in others. But if everyone has an equal right to an 
opportunity to appropriate goods and land from the common stock 
of mankind, it is easy to ~how· that no one has a right to take 
advantage of that opportunity. Tl:te first person. who·· makes an 
appropriation (especially if it is an appropriation of land) necessar
ily by that very act deprives those who follow him of an 
opportunity equal to his own. As Locke pointed out in his earlie1 
Essays on the La"rv of Naturr, •\Vhen any man snatches ·for himsell 
as much as he can, he takes away from another man's heap the 
amount he adds to his own~ and it is impossible for anyone tO grow 
rich except at the expense of someone else.'~ 8' Of course, 
subsequent appropriations ma·y be equal in value, or even ·greater, 
but the opportunity will never be the same. Thus insistence that the 
opportunity to appropriate must remain equal precludes th_e righl 

11
' Locke, Essays on the LAw of N111ur~, p. 1 r 1; d. Nozick, Anarchy, Stt:Jtt, ""Cl 

Utopia,pp. •75--'· 
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of anytJn~ m mak~ any appropriation ar all. But if no one has any 
right acrually to make an appropriation, then the consequence will 
be rhar ralk of an opporrunicy to appropria-te is empty. So the 
forrune hunter•s claim would land us in contradiction. We must 
conclude thar his claim is false, and rhat the interest of every man in 
the common stock of resourceS does n·or extend so far as to guarantee 
him an opponuniry to appropriate. All it guarantees him is a tide to 
possess whatever he does, in facr, appropriate from goods that are 
a\'ailable for appropriation. 

The legi~lamre, therefore, deprives nu one of any narural right by 
pr~veming surplus proper£)' from falling back into the common 
stock of mankind. Indeed, Locke seems m be convinced that once 
civil government is set up, there will be only very limited scope for 
[he direcr acquisition of property by mixing one's labour. Fishing, 
hunting, and the discovery of minerals are the main areas in which 
appropriadon will concinue to give rise to entitlement (II. 30). In 
general~ as we saw in the previous seclion, the acquisition and 
rransfcr of propeny come under. the jurisdiction of positive law 
once property holders enter society {II. so and 12.0). The c~ntrast 
berween rhe disposal of surplus wealth in the state of nature and its 
disposal in civil society is drawn quire sharply by Locke in a passage 
in £he First Treatise. Discussing the possibility that a person may die 
leaving no will and no eligible heirs, Locke writes: 'But where there 
are no such to be found, i.e., no Kindred, there we see the 
Possessions of a Private Man revert ro the Community, and so in 
Politic Societies come into rhe Hands of the Public Magistrate: 
bur in rhe srare of Narure become again perfectly common, no 
bod)•,_ha\'ing a right ro Inherit them ... (I. 90). Exercising this 
jurisdiction, the community may decide ro recognize and allow 
processes . of testamentary disposition on grounds of social 
convenience. 

Of course, if bequest and succession rights are made a matter of 
civil law in this way, it needs to be remembe~ed that the legislature 
rna)· alrer rhe civil law \Vhenever it seems prudent and in the public 
inreresr_ ro do so. Provided the legislature is acting within the terms 
of irs trusr (promoring the common good and not violating natural 
law), ir may, for instance, abolish bequest altogether and vest 
surp)us property permanently in 'the hands· of the Public Magis
trate\ along rhe lines of locke's suggestion mentioned above (I. 
90), or it may demand that a proportion of the estate be paid into 
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public coffers before any bequests are put into effect. In practice, 
most governments do this by means of graduated estate duties. No 
one•s rights are violated and no one,s _consent is needed, since no 
one has any_ expectations of the property· apart from the expect
ations to which legislative action itself gives rise. No doubt there 
are many good utilitarian arguments supporting the proposition 
that estate duties should not be too high. But these will be 
considered by the legislature in the course of weighing up the 
general good of the public, not as individual constraints of natural 
righr. 

2.0. CONCLUSION 

We have completed our rather lengthy survey of John Locke's 
discussion of property1 and it may be worth pausing briefly to 
review our main conclusion. 

The core of Locke's theory, I argued, is an SR-based argument 
for private property: by labouring on resources in the state of 
nature a man acquires an interest in them which is sufficiently 
important from a moral point of view to support the proposition 
that others (including governments} have a duty not to take those 
resources away from him without his consent. But Lockean man 
has no general right to acquire such an interest: he has no general 
right to appropriate, or to be given an opportunity to appropriate. 
The only general right that he has, in the area, is to be guaranteed a 
subsistence if he cannot find it for himself. In extremis, this may 
justify him taking the surplus goods of others for his own use. But 
on the whole, Locke believed (perhaps a little too optimistically) 
rhat the general right to subsistence and the whole business of· 
bringing special rights into existence through appropriation would 
point in the same direction: a prosperous society with considerable 
inequality but in which, nevertheless, everyone would be better 
provided with an opportunity, through appropriation or employ
ment, to earn a decent living. 

We saw that Locke did not believe rhe introduction of civil 
society made much difference to the overall shape of this fabric of 
rights. It was, of course, the government•s function to provide for 
the security of people's rights in the economic field as elsewhere, 
and to r_egulate them in detail to the extent necessary to perform 
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that function. In addition, the legislature could act interstitially in a 
number of areas-sett~ing boundaries with other societies, provid
ing rules to govern resources not already taken into private 
ownership, setting up institutions of succession to fill the gaps left 
by natural law entitlements, and so on. But in general, governments 
and legislatures were to regard themsetv·es as constrained in their 
actions by an array of rights (special property rights and general 
subsistence rights) whose justification proceeded quite independ
ently of any considerations of positive law. 

That, I have· argued, is the shape of Locke's account. I also 
looked closely at the particular argument he put forward for saying 
that labouring on a resource in the state of nature created an 
entitlement over it. He gave two arguments, and both were very 
weak. The first was that private appropriation is the only way to 
meet human needs; but that is simply false, particularly so far as the 
use of land is concerned. It may be the most efficient way, but it is 
not the only way, and so the argument can hardly support a 
conclusion of right. The other argument was the one about 'mixing 
one's labour'. This idea, I argued, is simply incoherent as it stands, 
and none of the familiar ways of rescuing it- in terms of desert, 
creation ex nihilo, or psychological identification-:-- holds much 
water either. So the best-known SR-based theory fails to provide an 
adequate defence of private property. 

In the n~xt chapter, we shall mount a more general attack. Using 
the theory of Robert Nozick as our paradigm, we shall argue that 
no adequate SR-based theory of private property-or at least, none 
except a very heavily qualified one-could possibly be made 
acceptable. 



Historical Entitlement: Some Difficulties 

I. FROM CONTENT TO FORM: THE CASE OF NOZICK1 

I want to turn now from the evaluation of a particular SR-based 
theory ·to some discussion of the very idea of justifying private 
property in this sort of way. Locke attempts to convince us that a 
man's interest in the exclusive control of a resource acquires a 
special moral importance as a result of his having laboured on it 
We found his argument far from convincing. The idea of mixing 
one~s labour seemed h1coherent 'and that incoherence vitiated the 
strategy of somehow transferring the force of a man's entitlement 
to his own person onto the objects of his labour. None of the other · 
id.eas commonly associated_ with the Labour Theory of acqui
sition-desert, creator's rights, and psychological identification-

·seemed s·ufficiently substantial to justify the claim that rights of 
private property could be acquired in this \vay. They fail to 
establish that the individuals in question ha\"e a right· to the 
exclusive control of the resources they ha,•e been working on. 

In this chapter, I want to explore some more general difficu)ties 
with this sort of argument. They have to do not with the details of 
any particular SR-based defence of private property, but with the 
overall structure of the SR-based approach. Briefly, I \Yant to give 
some general reasons for thinking that the idea that indi"idu:1ls can, 
by. their own unilateral a(ritllls, impose mornl duties on otht·rs to 
refrain from using certain resources and that the moral force of 
these· duties ~an be transm-itted by processes like exchange and 
inheritance, is a very difficult idea to defend in an unqualified form. 

Although. my focus is more abstract than it was in the previous 
chapter~ it is helpful, nevertheless, to concentrate on a particular 
theory. Robert Nozick's theory of historical entitlement, though 

1 Parenthical references in the rext of this chapter are to pages in Nozick's 
Anarchy, S~ale, tmd Utopia. 
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serious!)• incomplete as a full discussion of private property, fits the 
bill for rwo reasons. 

Firsr, the sorr of historical enticlemem theory that Nozick wants 
ro oudine is almost a pure case of an SR-based argument for private 
propeny. On Nozick's account, nobody has any right ro hold 
resources as private pr~perry-or it~deed to make any use of them 
ut all-unless they ha\~e acquired such rights over particular 
resources through rhe performance of particular actions or trans~ 
acrion5. A Nozickian theory would specify in derail the actions and 
rransJ.ctions thar give rise to rights orer resources. Rights arising 
our oi rhe~l:! specified acdons and rransa-:rions define (almost) all the 
rights there are in relation to the use and control of material 
resources;~ as he puts ir, they 'leave no room' for any general rights 
in rel,uion ro people's material condition (p. 238). Unlike Locke, 
Nozkk ~oncedes no general righr ro demenrary material subsist~ 
ence ro modify rhe special righrs of private property thar he wants 
to argue for. Moreover, Nozick docs not purporr ro offer any 
general account of the importance of private property. It is not 
defendsd. __ q_n urilirarian grounds nor on the grounds of any 
corinecrion with the conditions of c:rhical development, human 
t]ourishing, or (despite appearances) individual liberty. (Nozick 
does offer some libertarian arguments againsr certain egalitarian 
and socialist theories; bur these ·arc: almost wholly negative in 
character.) The case for pri\'are propercy, in Nozick's view, is 
simplr the case rhar can be made our for saying that certain 
contingent circumstances give rise ro certain special rights in 
reJation ro particular resources for particular individuals. 

Second!)' and ironically, Nozick's work is useful to us here just 
because: of irs theoretical incompleteness. It is notorious that 
Nozkk i.,resenrs not a theory of histori .. :.ll entitlement but r~e bare 
bonc:s uf a theory. We are told that ac~ording to such·a theory there 
are cc:rr.lln conditions under which people acquire rights of private 
property and certain orher conditions under which these rights are 
rransierreJ from one person to another, but we are not told wl)ar 
lhese (onJitions are. What is missing, Nozick sa}•s, is a 'complic
ated rruth ... which we shall nor formulate here' (p. I so). He 
ackno\\·)edges rhat he has provided no more than 'the general 
oudines' of a theory of justice. 

l Ex.:~pt in so far as No:z.ick•s w~ak 'lock~.m proviso• ·can' be thought of as 
g~n('r.uing rights: sec ~ct. 6 1 ~low. 
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Many critics regard it as a failing of Nozick's book that he does 
not specify a content for his principles.; Nozick, however, insists 
that it is possible to make headway in political philosophy at a 
more abstract leyel. His main aim, as Jeffrey Paul points out, is 'to 
carve out a place for a theory of distributive justice that would be 
the antithesis of the prevailing views on the subject. '4 His concern is 
that recent theories of economic justice and equality (such as John 
Rawls's) have ignored the very idea of historical entitlement, not 
that they have ignored his own favoured conception of it. 

[W]e do nor need any particular developed hisrocical-entirlement rheory as 
a basis from which ro criticize. Rawls' construction. If any such 
fundamental historical entitlement view is correct, then Rawls•s theory is 
not ..•. We would be ill advised to accept Rawls' theory ... unless we 
were sure that no adequate historical entitlement theory was to be gotten. 
(pp. 2.02.-3) 

A_little later, he restates the point emphatically: 

I am as well aware as anyone of how sketchy my discussion of the 
entitlement conception of juscice in holdings has been. Bur I no more 
believe we need to have formulated a complete alternative theory in order 
to reject Raw:ls' undeniably great advance over ·utilitarianism, than Rawls 
needed a complete alternative theory !;,efore he could reject utilitarianism. 
What more does one need or can one have, iri order ro begin progressing 
toward a better theory, than a sketch of a plausible alternative view, which 
from irs very differc:nr perspective highlights the inadc:quacies of the best 
existing well-worked-out theory? (p. 2.30) 

Leaving aside the fact that the incompleteness of Nozick's theory is 
orders of magnitude greater than that of Rawls's, the point seems a 
fair one. It is reasonable to ask sometimes, modestly, what an 
adequate theory of justice and property would be like, rather than 
postponing all discussion until we are sure we have settled all the 
details of what such a theory actually is. 

It is interesting that Nozick is unwilling to do what he did in Part 
1 of his book-n<lmely, appeal to Locke's theory of natural rights 
for rhe substance that is missing from his own. s There has been 
some confusion about this. Onora O'Neill suggests that Nozick,s 

3 e.g. Wolff, 'Nozick's Derivation of the Minimal Stare', p. 101. See also Griffin, 
'Towa1·ds a Substantive Theory of Rights', pp. 137-8 • 

.. Paul (ed.), Reading Nozick, 'Introducrion•, p. S· 
s Sec Nozick, A11ar~·1Jy, State, a11d Utopia, pp. ix, 9-11, J 7-18, and J 3 7-8. 
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principle of acquisition, at any rate, is the 'principle sketched in 
Locke's chapter on Property in the Seco11d Treatise'.' Certainly she 
is right to the extent that Nozick's theory ~s Lockean in inspiration; 
just as Locke has inspired, in one way or another, most recent 
writing on property.7 But it is simply no"t true that Nozick adopts 
Locke's approach to appropriation. When he considers Locke's 
argument for the Labour Theory (the argument based on 'mixing' 
one~s labour), Nozick rejects it completely (pp. 174-5), and it is not 
clear whether he· even wants to hang ot'ito the idea that labouring 
rather than, say~ mere occupation is the basis on which property 
entitlements are established. He says that it is important to hold 
onto 'the notions of earning, producing, entitlement, desert, and so 
forth' (p. 155) and this might suggest a Lockean preoccupation 
with industriousness. But there are ways of articulating these 
notions in a theory whose shape is the same, but whose substance is 
quite different from Locke's. As we shall see, Nozick believes any 
theory of acquisition should be qualified by what he calls a 
'Lockean proviso' (pp. I 7 s-8 2.)-a requirement that an acquisition 
must not worsen anyone else's situation, inspired by Locke's 
suggestion that initial acquisition leaves 'enough and as good' for 
others. But this too is inconclusive, since in Locke as in Nozick that 
proviso (if it exists) has nothing specifically to do with the Labour 
Theory and could be used to qualify any principle of justice in 
acquisition. 

For our purposes, the fact that. Nozick's discussion is at the same 
time uncompromising and insubstantial is ideal. For it m'eans, we 
can concentrate our attention on the idea of a11 SR-based argument 
for property without being pistracted by any considerations of 
content. We can see in· a stark and exposed form what sort of 
position the SR-based defender of private property is arguing 
towards, and what the difficulties in that sort of position are. 

2.. HISTOR1CAL ENTITLEMENT THEORIES 

Nozick is interested in what he calls 'historical entitlement theories' 
of justice: that is, theories which account for the justice or injustice 
of distributions of resources, not in terms of structural features of 

6 O'Nrill, 'Nozick's Entitlements', pp. 311-11. 
7 See Ryan, Property and Politic:a/ Theory, p. 1 -4. 
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·the distributive outcomes in question (such as whether the holdings 
are equal, or proportionate to the distribution ofsomething else, 
like need or moral desert), but rather in terms of the procedures by 
which the distribution was arrived at. (It is a system of pure 
procedural jusrice.8) Among all the various W3)"S in which it is in 
fact possible for individuals to acquire control over resources, such 
a theory will pick out those procedures which are just. This 
specification of just procedures will be captured, Nozick suggests, 
in an inductive definition of 'entitlement', along the following lines: 

(1) A person who acquires a holding in accordance with the principle of 
justice in acquisition is entitled to that holding. 

(2.) A person who acquires a holding in accordance with the principle of 
justice in transfer· from· someone else entitled to the holding is 
entitled to the holding. . 

(3) No one is entitled to a holding except b)· (repeated) applications of 
(x) and (1). (p. 1 s 1) 

It is, on Nozick's account, a sufficient condition for the justice of a 
distribution that everyone is entitled (in this sense} to the holding 
assigned to him under that distribution. It is ~ufficient ~ut not 
necessary, because of the role Nozick indicates for a principle of the 
rectification of past injustice, though it is unclear .whether· or not 
rectification is suppo'sed to ·yield full-blooded moral ·e1,titlements 
(pp. I 5 2.-3). 

· Clearly the principle of justice in acquisition (hereafter PJA) 
occupies a crucial role in any historical entitlement theory. The 
principle of justice in transfer (the PJT) cannot do its work until 
someone gets to be entitled to a resource by means other than the 
PJT: the PJT operates on material provided in the first instance by 

. the PJA. The PJA is concerned with the initial '~ppropria_tion of 
1 
.unheld things': 'This includes the issue of how unheld things come 

· to be held, the process or processes by which unheld things ma}
come to be held, the things that may come to be held b~: these 
processes, the extent of what comes to be held by a particular 
process and so on' (p. 1 so). But Nozick does not tell us what his 
favoured PJA is; that is, he does not himself embark on the task of 
specifying which procedures for acquiring control oYer resources 
from their natural state are just and which unju~r.~:~ 

8 For the notion of pure rrt~~edural justice, !=tt Rawls, A ThtO')' C'{ .fmtiu. 
-p. 8 s, and Nozick 's discussion in A rr,rrc/J y~ Stcrte, and UtCiplc~. rr· :z.o7-9. 

' No further elaboration is <.lffcred in Nozick's ~ctnt l-ook. rMlosoploic&JI 
Expfanatior7s. -
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H~ also fails to tell us what his faroured principle of rransfer is; 
bur from various hints elsewhere in the book it is possible to 
reconstruct a PJT which we can plausi~ly attribute to him. 
Presumably, it will legitimize rhe son of transactions described in 
the famous Wilt Chamberlain example (pp. 16o-4), and also 
famiJiar procedures like sale and purchase, gift, donation, and 
bequest; ir will legitimize what we regard broadly as ~ 

. transaaions; and it will have something ro say about thorny ropics 
like "fraud, negoriabiliry, formal requirements of deed and contract, 
intplied warranties and conditions, and so on. 10 One expects that 
rhe f.n:oured PjT will reflect something like rhe received wisdom of 
the comri10n law of property and contract on these matters (though 
ir is worrh noting that this body of law is by no means fiXed and its 
underlying principles are far from dear or srraighrforward.).[l 

It is easy to ralk abour justice in rransfer, for most of us are 
familiar wirh 'rhe transfer of privately owned resources (though as 
we shall see shorrly iris less easy to justify a PJT in the context of an 
enddemenr theory). The trouble is, that in _specifying a PJA, we 
cannot derive rhe soH of guidance from common practice and legal 
principle thar we can derive in rhe case of justice in transfer. The 
transfer of holdings is a ropic which is folmiliar and mundane: most 
of us engage in it several rimes eac~ week. But considerations of 
jus rice in acquisition are bou~d m be obscure and recondite even 
for those who rake hisrorical eiuidcmcnt theories seriously. The 
rl!'ason is simple. Almost all rhe resoun.-cs of the world have, on any 
such account, _ been initially appropriated long ago. They are 
already covered by legitimate entidemenrs {or entitlements based 
on r~_ctification) and they are nor up for legitimate appropriation by 
us. Appropriation of unheld r,esources is, therefore, not a concept 
we have .m employ much in everyday life. Knowing what a valid 
PjA is would have little direct effect on our lives: its direct effect is 
confi_ned to the rime, centuries ago, when r~ere were significant 
unheld resources to appropriate. 11 The ethical importance of a PJ A· 
ro us is indirect, inasmuch as it functions to secure the basis of a 
system of ~isrorical entitlements that is supposed to have got under· 
way long ~go but which continues to constrain us today. 

10 See, e.g., Noziclc. AnArchy, State, and Utopi:~, pp. 157-9, 167-8, 135-6, and 
.:r.6l.-8. 

•• C i. the inrcresting discussion in Ari)·ah, Rise .md F.1ll of Freedom of Contract. 
11 Lo.:ke insisted tha·r his PjA still had direa Lonsequences for his rime: see Two 

Tr~tisis, Jl, ~cu. 30 (fish ere.) and ;6 (land in Andalusia and America). 
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This leaves the PJA in a curious and almost anomalous position. 
As a principle it has to be valid, first, in respect of those whose 
actions it is supposed to constrain directly (our ancestors long ag~), 
and, secondly, in respect of those whom it is supposed to constrain 
indirectly (us today, whe·n we are tempte_d to meddle with the 
syscem of entitlements). One does not have to be an ethical relativist 
to see the difficulties here. What were conditions like when 
resources were first taken into ownership? How well developed was 
moral consciousness? Were those to whom the principle was 
supposed co apply capable of implementing it properly? Could it 
conceivably have been a principle which they held and abided by 
explicitly? Or in any way? If we turn from ancient to modern 
capabilities, how can we make sense now of principles whose only 
direct application was hundreds or perhaps thousands of years ago? 
If we cannot, does that not de rive such a rind le of an ri ht to 

e regarded as the generating basis of a system of entitlements that 
is to contmue to constrain us rod~? These are exciting but very 
mfficult questions, and they have yet to be explored by moral 
philosophers. They pose serious problems for a theory which has 
the shape of Nozick's; certainly it is not surprising that he shied 
away from them. 13 

I have said chat the PJA specifies the actions that must be 
performed before the acquisition of private property. rights in a 
particular object can be deemed to hav~ taken place. Out of the 
various ways in which a perso.n may act on or hap.dle a natural 
resource, the PjA will indicate _which of them is to be regarded as 
conferring exclusive rights on that person and duties or obligations 
on others. 

0 0 

In a theory like this, the justice of acquisition will be understood 
in a right-based way. Briefly, a defender of a PjA must .show that 
che performance of the specified acquisitive actions invests with 
some par_ticular moral importance the agent's interest in retaining 
exclusive control over the object on which he h~s been acting. (In 
Locke's theory, for example, this interest is invested with special 
importance deriving from th.e fact-if it is one-that the agent•s 
labour has come to be 'mixed with' the object.) That is a difficult 
enough ~_ask. 

A . much more difficult task is the following. Even if he can 
establish that an appropriator_ acquires an int~rest that has some 

• J I am grateful to Leslie Green for stimulating these thoughts. 
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special claim to be respected, the theorist of historical entitlement 
must also go. on to sho"w that when the original appropriator 
transfers the holding to another, in accordance with the PJT, the 
other person acquires an interest of exactly the same degree of 
moral importance in retaining the object· that has been transferred 
to him. The function of the PJT is to indicate that the strength of the 
original entitlement is preserved in the hands of a succession of 
transferees once the appropriated holding has been sold, given 
away, or bequeathed by the original appropriator, so that, even if 
we are not all original appropriators, still our private property 
rights continue to constrain the activities of the state. So a defence 
of the PJT component of a theory of historical entitlement is a 
matter of showilig that ·a transferee's interest in ·the exclusive 
control of the holding is morally just as important and commands 
the same respect as· the· original appropri!!tOr's interest in retaining 
control of the object he had just appropriated. Otherwise transfer 
wi~l haye the effect of watering down entitlements progressively as 
they pass from hand to hand, so that the further we get from the 
original appropriator the less compelling an owner's interest in not 
being expropriated will be. 

That is the task facing anyone who wants to defend the transfer 
element in a theory of historical entitlement. It is important to 
realize that this task is not discharged merely by demonstrating that 
the appropriator's rights include a power to pass on all the rights, 
liberties, and powers that he has acquired. 14 It is, indeed, difficult 
enough to show that, inasmuch as a theory of appropriation need 
ilot yield a conception· of ownership which involves a power of 
alienation, and will do so only if it can be shown that the act of 
:appropriation makes it important for appropriators to be able to 
trade things as well as to have the exclusive use of them. But even if 
an appropriator acquires a power of alienation, that does not 
establish that those in whose favour he exercises it acquire an 
interest in the holding passed on to them which is as compelling as 
his own was. It would be quite consistent to maintain, for example, 
that an appropriator has a right to bequeath his property, but that 
the legatees who receive it are less entitled to it than he was just 
because they got it as a result of bequest rather than on the basis of 
their own labour. ('Less entitled' may mean, for example, that it is 
easier for other moral considerations, such as need or social" utility, 

14 Cf. Dworkin, • Eq ua I icy of Resources', p. 3 1 o. 
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to prevail.~ve~ their rights.) If ori the other hand, we insist that the 
original appropriator's power of alienation doe·s involve a power to 
pass on the full moral force of his own entitlement to another, then 
it will be correspondinglr more difficult to establish that such a 
power should be Included in the package of rights he acquires in his 
original appropriation. 

How, then, is this task to be performed? I can think of only three 
possible lines of argume.nt, and they all face considerable difficulty. 

First, perhaps we can argue that the person to whom the 
appropriator first transfers his holding must himself have given 
value for the 'transfer, and that he is therefore entitled to receive 
back in exchange rights which are at least as strong as those he has 
given away. The goods which the transferee has alienated in the 
transaction may be resources· to which he too was originally 
entitled as a result of an appropriation. It would be odd if two 
appropriators, exchanging their holdings, were both to end up with 
entitlements that were morally weaker than those they began with. 
But there are several difficulties with this argument. It works only in 
cases where goods have been transferred for consideration; and it 
suggests that. entitlements may be watered down when transfer 
involves gift, bequest, or inheritance. But this. is not what historical 
~ntitlement theorists wai1t to maintain (cf. pp. 167 ff.). tvtoreover, 
even in cases where the transfer has been reciprocated, is it so odd 
that each party ends up with a weaker entitlement? After all, on 
most PjAs~ original ·appropriation involves the establishment of a 
special relationship between a particuJar person and a particular 
object (for example, on Locke's account, it comes to 'contain' his 
labour). If, in spite of this special relationship, a per~on finds it 
convenient to swap control over the object for control-'over another 
one to which he is not related in this particular way, that is his 
business. The .fact is that, if he does this, the object which he then 

. has an interest in controlling is no longer an object with which he 
has established the relationship which a theory of justice in 
acquisition deems to be of such special moral importance: 

A second line of argument looks at it more from the point of Yiew 
of the tra.nsferor. If he is not in a position to pass onto others an 
entitlement at least as strong as his own, then his ways of dealing 
with the object and the ad..,·antages he can deri't·e from it will be 
limited. But distressing though this is from his point of \'iew, it is 
hardly compelling for the rest of us. We do not assume that when a 
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·person acquires an object he should acquire an absolutely unlimi.red' 
right ro derive. whatever advantage could conceivably be derived 
from dealing with rhar object. On any account) there will be some 
limitations. So there can be no a priori argument to the effect that 
.he must have a power [0 pass on an entitlement as compelling as his 
own simply on the ground that thar \~auld be a jolly useful thing to 

. have. . .. 
Thirdly, perhaps ir could be argued that the transfer process itself 

in\·esrs rhe rransferee's interest· in· com rolling the object with a 
special importance analogous to mat wirh which the appropriation 
pro,es!i in,·esrs rhe appropri;1£or's inreresr. But how would such an 
argument go? Are we to imagine a situation like that in which a 
child warches a roy in a shop window day after day as he saves up 
for ir, so that by the rime he finally pur.chases it he has identified 
with it so suongly as ro make it already a parr of himself? What if 

·he fails ro save up enough money? Does he still have a claim to the 
object? Anyway, are run-of-the-mill .:ases of transfer sufficiently 
like this to warrant saying that this is the general sore of 
consider.uion justifying a PJf? I cannot rhink how these questions 
'auld be answered. 
. I have nor provided a knock-down argument against the PJT 

component in a theory of historical entitlement. But I hope to have 
indicared che narure of the difficulties rhat the justification of this 
component is likely ro im•olve. 

For rhe rest of this 'haprer, 1 shall mainly' ignore the issue of 
rransfer and concentrate on original acquisi£ion. It is the PJA that 
introduces the idea of special righr into a theory of historical 
enridemenr, and gets the whole 'recursion' (p. 1 SI) under way. If it 
does nor work,. or if it faces serious difficulties, the,n doubt is cast on 
rhe whole SR-based approach to the defence of private property. 

J. ACQUISITION 

A PJA is a principle indicating the possibility of a cerrain sort of 
change .iri the moral world. It stares conditions under which 
material resources which hitherto have nor been owned by anyone 
in particular can, at a cenain time after certain events, become the 
private propeny of some· individual. h explains,· in other· words, 
how pri\'clte property enritlemenrs in marerial resources. are possible 
and how a sysrem of such end dements gets under way. 
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But this is not sufficient to explain what a PJA is. There are many 
ways in which' a system of private property might get established. 
For example, maybe everyone in the world or in a certain territory 
got together and agreed to divide all available resources into 
individual holdings· and to distribute those holdings amorig the 
partieS tO the agreement. IS There might then be a principle 
indicating that anyone who received a holding as a result of such a 
distribution would be entitled. to the resources in that holding. But 
that would not be a PJA. It would lack the special character that 
distinguishes principles of justic~ in acquisition from other sorts of 
distributive principl~ .. What is special about a PJA is this: it 
indicates that the transition t~ the private ownership of a resource 
can be effected by the unilateral action of the· individual who is to 
be the owner. That is, a PJA s.tipulates an action or set of actions .A; 
such that anyone who performs A with respecr to some resource 
ipso facto becomes the owner of th~t resource. 16 

We might as well make this schem~ precise so that it can be a 
fixed point in what follows. A PJA will have ~he following form: 

For all x and for all r, if x does A with respect to r~ then x 
becomes the owner of r. 

That is the fonn of a PJA. To specify a particular PJA is to indicate 
the range of'r' and the act-description which is to replace 'A'. 

A word about the term 'with respect to'· in the antecedent of the 
conditional above. I take it that· this links up wirh the action A to 
ensure that x's performance of A bears some intentional relation to 
the resource r. 

Various intentional relations are possible here. One possibility is 
that,· in performing A, x intends to affect r in some way .. This is 
characteristic of Labour Theories of acquisition, such as Locke's 
theory. The acquisitive action A, on the Lockean view, is the action 
of labouring on the resource: one removes something out of its 
natural state by hunting and killing it, or by gathering it, or, in the 
case of a piece of land, by tilling1 planting, cultivating, or otherwise 
improving it. 17 In all these i~stances some physical change is 
wrought in the objc!ct. (Locke's example of the hare, which is to be 

,· . 
1 s Cf. the theory developed in Pufendorf, Of the Law of NQture Bk. IV, discussed 

in Tully, A Discorme 011 Property, pp. 72.-7. More recently, see the accounts of 
Dworkin, 'Equality of Resources'; and Ackerman, Social justice, Chs. 2. and 6. 

•' I owe this formulation to Lloyd'7Thomas, 'Libercy, Equality and Property', 
p. 186. . . . _ 

1
7 Locke, Two Treatises, II, sects. 2. j-3 2.. 
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the propercy of its pursuer even before he catches it, is an exception .. 
to the general character of his theory in this ·respect·.) 18 

Other PJAs that have been sugggested have not required so 
much. 1First Occupancy' theories, for example, require only that x 
should act so as to bring about a certain change in his relat~on tor. 
To occupy a piece of land is to bring it about intentionally that one 
stands in a specified geographical relation to. the land that one did 
not stand in before. _ 

Sometime·s it has even been suggested that A need not involve any 
physical action at all-that the mere intentional direction of one's 
will upoh an object is sufficient to appropriate it. This suggestion is 
considered and rejected by Kant (apparently on the grounds that 
some connection between the agent and the object under conditions 
of time and space is ·necessary to make' one's relation to the object 
known to others and to avoid the unpleasant possibility that 
someone might unihiterally appropriate all the resources in the 
world by a mere act of will). 1 9 It is sometimes suggested that 
Hegel's theory of appropriation was of this kind; that objects can 
be appropriated by mere acts of will.10 This is a mistaken 
intepretation. Hegel's view was that the appropriation of objects 
involves an -act of will, and that it is important because of its 
ramifications for the will; but he insisted that the act of will must be 
'actualized' with respect to an external object by- physical occu~ 
pancy, the taking of physical possession, or, at the ·very le~st, by the 
marking of the object. 2.J (This misinterpretation mistakes Hegel's 
account of the importance of acquisition-embodiment of the will 

· in the object-for an account of the mechanics of acquisition.) I 
believe, however, that the pure mental act theory of acquisition (or 
something rather like it) was held by Fichte . .u 

In any case, although most writers do riot regard a mere intention 
· to appropriate a resource as sufficient, most- of them take it to be· 
necessary (Kant,· Hegel, and Fichte explicitly; Locke, I think, 
implicitJy). So .that whatever the action A turris out to be, its_ 
performance. must involve the intention to acquire · rights of 
ownership in the resource-although it may often, as in the case of 
Lockean labouring, involve other intentions as well. This, as we· 
shall see, is quite important. 

18 Locke, Two Treatises; II, sect. 30 . 
. '' See-the discussion in Gregor, Laivs of Freedom, p. ·s j. 

a._o See e.g. Stillman, •Property, Freedom and Individuality\ p. 1 H· 
u Hegel, Philosophy of Right, sects. 4 1-s 8. See below Ch. to. 
u Fichte, Science of Rights, pp. 166-7. 
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The other notion that needs to be cleared up b~fore we can make 

pJ;",ogress is, ()f course, the notion of ownership. We have already 
examined the. difficulties . involved in reaching a. definition of 
ownership. To simplify the argument in the rest of this ~hapter, I 
want to work with a slightly simplistic conception of ownership 
which concentra"tes attention on what is distinctive and contro
versial about a PJA. The interesting ~nd contrm·ersial thing about 
ownership, as it is supposed to feature in a PJA, is that it is an 
exclusive right against all ·the world. What is crucial-and 
controversial-about an act of acquisition is that, if it is successful, 
others are excluded from access to and use of the resource in 
question. Thenceforth they han· a duty, owed to the appropriator, 
to keep off the land he has acquired or to refrain from eating the 
chestnuts he has gathered. Of course, this right of exclusion is not 
all there is to o~nership: a PJA can hardlr take its place i~ a theory 
of historical entitlement if the righ~s it generates are not also rights 
that can be alienated in fayour of others. The ·conception of 
ownership involved in such"a theory includes a powe·r of alienation; 
and that, ·as we have seen,· poses problems. But for the sake of the 
present argument; we will define ownership as involving the right of 
exclusion at least: so that a person counts as the owner of r only if 
he has a right to the exclusive use of r, i.e. only if others have a duty 
(which ·he· alone can w~ive) to refrain from using r. This 
simplification is a concession to the position we are going to attack: 
as we shall see, it is hard enough to d-efend the view that rights of 
exclusive use can be generated through unilateral acquisition, let 
alone the view that the exclusive rights so generated are also 
unilaterally transferable! · · 

We can put this partial definition of ownership together wit~ our 
schema for a PJA to get the folio\\• in~ more complex schema: 
For all x and for all r, if x does A with respect to r, then. for all 
other individuals y, :r: acquires a right that y refrain from using r. 

The argument I am going to present in the rest of the chapter has 
two parts. In the first part (section -4), I want to expose the ~adical 
unfamiliarity of a PJA. When we look at-it closely \,·e find that it is 
someth.ing which is so unlike any other ethical ide~ thar it cannot 
simply. be regarded as an intuiti•;e or self-evident truth (whatever 
that means). Qn the face of it, it ·seems unfamiliar and repugnant; 
certain!Lit cries out for justification. In section 5 I confront the 
Issue oTjustification more directly. I want to claim_ that a PJA c_ould 
never form part of a contractarian theory of justice, unless it were 
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hea\•iJy qualified by a very strong Lockean proviso-a proviso 
much stronger than rhe one Nozick is prepared to concede. Now 
that, of course, looks unsurprising: af[er all, one of Nozick's main 
claims -is rhar conrractarianism is inadequate precisely ·because it 

· lean~s no place for consider~ii~ns: bi historical encidemenr. But I 
shall argue mar this claim is based "on an evident mistake on 
Nozkk's part. My conclusion will' be rhat the idea of an unqualified 
·PjA should be rejected on the ·conttacrarian ground.rhar· no such 
prin.:iple could possibly be made ac~eprable to ·an of those whose 
beh.wiour it is supposed ro constrain. · · · 

4· CONTINGENT RiqHTS _ 

1·fr tirsr misgiving about the very idea of a PJA can perhaps best be 
inrrodu~ed by quoting a p~ssage from Kant's discussion of property 
in The }.fetaphysical Elemenis of justice: 'When I declare -(by word 
·or deed.); ~l will that an exrernal thing shall be- mine.,; I thereby· 
declare ir obliga[()ry for everyone \•else to- refrain from using the 
"obje"cr of my \vill. This is an obligarion that_ no~one_ 'would have 
apart from this juridical act of mine.'~ 3 Now this is the inre,resting 
thing about a PJA. It indicates a ·way in which rights and 
obligations can be creared-a way in ,vhich duties can be brought 
into existence where they did noc exist before. . . 

The idea" of an obligation,s coming into exisr~nce as a result of 
"contingent OCcUrrences is not entirely unfamiliar in moral life. We 
are familiar wirh the idea in relation to promises and contracts. If I 
promise to read a paper to a seminar, I acquire at the moment of the 
uprake·--of that promise an obligation which I did nor have before
an obJigarion which I would nor have apart from this contingent 
e\•enr: of promising. A new obligation has been brought into 
exisrerice. . · · ·· · 

Someone might object rhat I did have an obligation before I made 
me promise: namely rhe general obligation to keep my promises 
from which my particular obligation to read a paper to the seminar 
derive:.. It may be thought, in other words, that I have, at all times 
and for- aU actions a, an obligation to d,o a if] have promised to do 
a. This is in effect rhe suggestion we explored towards th~ end of 
Chapter 4; but as we saw there, rh~rc:~ are difficul~es with the 

:.' Kant, Afet.Jphysi&~JI El!!mellts of)ustice, La.dd uans., p. 6-f (VI, 1..5 s). 
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derivation of the particular obligatio~ from the more general 
principle. But the.point can as easily be expressed the other way. By 
promising, I bring into existence an unconditional obligation which 
I did not have before (for all that I may .have .had a conditional 
obligation to do· the same thing). And similarly with acquisition. A 
PJA shows how by performing the action A, I can bring into 
existence unconditional obligations (for others) chat they did not 
have before· {for all that they may be thought to have had 
conditional obliga.tions under the principle). 

0 

• 

A PJA, then, has in common with the promising principle that it 
iilcllc:ates a way m wlitdrob · · · · ies-can-eetne-inte-

n w. ere no such obligation~S .. .PJ'.f!uti;;;}i[.e:{Q.~.rui)..!lJJf 
.ftris slml1anty 1s 'obvious-, the main cii.W.m.Ua.rity-betw.en..p.t.Q..mising 
.and\lhliKatlo'YCiseve]Jilo~e ... miking. In the case of promising:the. 
o6Tigation 1s 6ro~ghr · i'nto existence by the person who is to be 
bound by it. To promise is to put oneself under an obligation. A 
PJA, on the other hand, indicates a way in which, by performing the 
ac uisirive act A, an individual can ut not himself but eve body 
else under an obligation. By hiLact, he acqmres not. uties bJ:!l 

~~s~o,Wr-p.e.gE~iEicl~~-j~ople.Jl~~s 
n!,_ver s_pokdn '_Vlth, peopl.e ~~~.h.:~.~~Cll,.p~~E!~.~E?_?_~:!ever 
even hear. ofnlifi~uaoenly find themselves labouring unaer 
olil· atlons\q . ch"tife'·raia,..r1ofllave'i)'er0re~~--=·~ ...... ~~~- ,,-~·-----.. 
.:;.;;,~~~i;ooio ~=oe:.~:c..~~--~ 0 0 

his, I guess, should be an obvious point. But .it is often 
overlooked. People assume that acquisition gives rise mainly to a 
new relation between the appropriator and his object. But property 
relations do not exist between persons and objects; they exist 
between. persons and other persons. For a property relation to come 
into .existence, therefore, is necessarily for the normative positions 
of untold individuals to be altered. 

This unilateral crea.tion of a new universal obligation would not 
be Qf very great concern if the obligations created were not onerous 
ones. Bur the obligations correlative to property rights are onerous. 
They concern our access to and use of resources which are scarce 
relat~ve to the demands which human wants place on them. And 
these demat:tds are urgent beca~se, in many cases, the use of 
material resources is a matter of life and death. So what we are 
being aske~ to accept, when a PJA is put forward is this: that there 
are actions which individuals can perform. whose moral effect is to 
place millions of others und.er obligations whose discharge may 
require them to place their own survival in jeopardy. Furthermore, 
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it i~· not only surviv~l that may be threatened, but aJso their ability 
to discharge whatever duties and obligations they have to see to the 
welfare of others. A par~nt may have a duty to see that his child is 
fed; but his ability to discharge this duty 'Yill be undermined if the 
resources which the child ne"eds have been put 'of(-limits' by the 
appropriation of somebody els.e. This is to say nothing of our more 
far-reaching obligatic;ms to save the lives of anyone who is starving 
or to guarantee some material basis for the survival of. future 
generations. · · · · · 

I am not _suggesting that unilateral acts of acquisition are directly 
harmful. ·(Whether we are in fact harmed will depend on w~ether 
we .do· wh~t we are said by such a pdnciple to be obliged to do.) My 
worry is about the ttzoral effect of the appropriation: ·if s~me PJA is 
_tr.u~, then individuals _are in a position ·to make it morally difficult 
or morally impossible· for oth~rs to secure ·their own survival or 
discharge their other responsibilities; th~y may make it irnpossible 
for others to do these things without doing wrong. (This point 
survives, in an attenuated form, even if we say that the duties 
gene'rated by acquisition are only prima facie duties which may be 
outweighed by other duties: even if this is so, the acquisition· may 
make it difficult for us to discharge the latter duties ·without 
comjmnction.) 1 4 · · 

· . Now it is equally true that the obligations which arise out of 
promises may also place one's welfare or survival in jeopardy (if, 
for example, one has promised to do something dangerous), and 
that they too may cut across the other obligations that we have. But 
;the difference is that, in the promising case, the new (and possibly 
dangerous) obligation has been created by the person who is to bear 

·it:· if it is my promise then it is 1 who have introduced this new 
factor into· my :moral' life. It seems 'rea:sonable· to say that each 
person has a responsibility to keep his· own moral life (the set· of his 
·obligations and duties etc.) in order as far as he· can·, and that taking 
care in the assumption of promissory obligations is part of the 

. discharge of that responsibilicy.1 s (Perhaps it is this· point, rather 
than any deep concern about Hberty, that lies behind our estimation 
of t~e importance" of volunia"riness .· iri coritrac~ and market 
transactions.) But in the ·case· of acquisition, ·we simply fall under 
obligations as a result of ot.her people_'s·acts: it is ~pt_our fault that 

:1.4. See Ross, The Rigbt mrd the. Good, Ch~ · 1;. s~e ·also Melden, Righ.ts afld 
Personst pp. 4 ff. . 

:a.s This point owes a lor to Walzer, Obligations, esp. Chs. rand 9· 
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. these. complica~i~~s enter our moral lives nor could. it plausibly be 
claimed that it is our respo.nsibility to avoid them. 

There is, then, this r.adical difference between contingent 
obligations based on promises and contingent ob1igations based on 
acquisition. But maybe there are other analogies to help the 
proponent of a PJA. What he needs. in order to familiarize us with 
his proposition is some sort of widely acknowledged moral duty 
with the following features: 

I 
(1) the duty is owed to and benefits some individual x; 
(1.) the duty comes into existence as a result of some action a by x; 
(3) discharging the duty may he dangerous or morally emba.rrassing to 

those who have it; and • 
(4) those who have the duty h;we not consented to being put in rh3t 

position. 

Are we familiar with any duties of this sort? 
Perhaps the most familiar case is something along the lines of our 

duty to rescue or come to the aid of someone who has injured 
himself or put himself in danger. This seems to satisfy conditions 
(I )-(4). But even here there is a disanalogy. As I men~ioned in 
section 3, the acquisition of resources has this further ._feature: that 

. the appropriator not only intends to perfor~ the acquis~th·e act A, 
but also (and I think necessarily) intends to perform i~. as an 
acquisitive act. That is, he performs the act with the intention of 
acquiring the rights that it gi\'es rise to. But to perform an act with 
the intention of acquiring rights is necessarily to perform it w.~th the 
intention of imposing duties on other _people." So for an ~ccurate · 
specification, we requir~ this further feature: ·. 

(5) the;: action a is performed by :c with the intention o~ imposing the 
duty described in (1)-(4). 

Even after we have added this further feature, we do not entirely 
lose our grip on the analogy with the case of rescue. ·We ha\'e to 
imagine not only an individual whose actions have got him into 
danger from . which we are obliged (at considerable risk to 
ourselves) to rescue him, but also an indh·idual whose intention in 
puttjng···himself in :this. position . ".'!IS precisely. to. impose this 
obligation on us.· f guess the eery for help'. suicide attempt is 
somethin-g along these lines. . . _ . . . . 

.. But mie feels ·very· queasy a~out: o~ligations of this sort; one 
thinks that those who have such obligations thrust upon them are 
entitled to. feel s9me resentment towards the individual they are 
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mu~ ohliged ro help. We feel something of me exasperarion one 
encoun(~cs in dealing \\im a cli_ild, who is experimenring with 
moral relations[() .find our what he. has co do in order to oblige his 
p"arenr ro help him. 1·1oreover, eren. i.f we· do recogitize a~n 
obligJci\Jil in such a case, we do so, I chink, despite fearures (2.) and 
( 5 ) , r . .u her than because of ch em. \'X' e feel an obligation ·to rescue 
these people_ because· we recognize a, more general obligation to 
rome ro rhe aid of £hose in danger however lhey got there. Our · 
re.adi.nes~ to rescue £hose who ha,·e deliberately ·endangered 
them:ieh·e:i and rheir porenrial rescuer:i is very much a derivative 
and peripheral applicarion of this prindple:~6 Bur in the case of a 
PJA, we are asked co accept char the ddiberare act of acquisirion is · 
irself [he sole and intrinsic basis of [he obligation to respect the . 
agem:s conrrol over rhe resource. We .are ro have this onerous duty 
chru:;r ·upon us, nor as a derivarive special case of some dury with 
which we fed more comforrable, bur because and simply because 
he ha.s decided to impose ir. 

(There may, however, be other fearures of the acquisitive act 
which bring into play other more familiar duties. Our duty not to 
knock the food our of the hand of someone who is eating it is 
derivative from the general duty not to assault. But such duties fall 

· far shon of dudes tc? respect property rights. As Kant saw, and as a 
number of philosophers have argued recendy, these duties would at 
·mast pro.recr de facto physical possession. They would not be ,. 
sufri~it::nr ro establish ownership entirlemenrs.)J-7 

. \X·'har I have shown so far is that a PJA would be an unfamiliar, 
-~nd maybe unwelcome, addition to a morality just like our own. It 
would lead ro rhe imposition of duties in a way which is quite 
unlike ·rhe imposition of any orher duri~s With which we are happy 
a·r familiar. But, of course, by itself, rhis is not an argument against 
the inclusion of a PJA in an acceptable morality. Maybe there are 
moral iacrs which simply are unfamiliar, sui geueris, and unpalat
able. l\fany natural faces are unpleasant to face, but, if they are 
facts, thar is all there is ro it. And the siruation_may be the same in 

:.& In rh.: same Y.·ay, our obligation of grariruJ~ to those: who have thrust benefits 
on us wilh the intention of imposing dais obligc.tion (e.g. rulers who want to take 
ad\-"amage of Socrat~~ theory of political obligation} is a derivative, peripheral, and, 
I thinL::, highly problematic application of the general and more familiar obligarion 
of gra.riruJ.: for benc6lS rccei,·.:d. I am grateful to Roberc Durrant for suggesting this 
example to me. . 

:.; K.mt, .\fet.sph)'sic..JI Eleme11ts of ]11stice, L.1JJ rrans •• p. H (VI. 2.-18); see also 
Scanlon, 'Nozlck on Rights•, pp. 11-1 ff. · 
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moral reality. Nevertheless, I think I have done enough to show 
that the. inclusion of a PJA in our morality is not to be taken for 
granted or regarded as in a·ny sense self-evident. Because it is so 
unfamiliar, we should not be surprised if people refuse to 'see' it. 
The proponent of a PJA should not be surprised to be told .that any 
such principle cries out for a justification, and he should have 
something to say to discharge that justificatory opligation. 

5. ACQUISITION AS A SUBJECT FOR CONSENT 

For the reasons I have mentioned, many people will baulk at the 
idea that any of the demands of justice are properly captured iri a 
PJA. What can the prop·onent of a PJA say to convince them? 

Can he perhaps make an appeal to moral intuition? Suppose he 
claims that the truth of some PJA is simply evident to him, and that 
it ought to be evident to others if they are 'seeing' things clearly. It is 
sometimes thought that this was Nozick's approach: that the 
reason he did not explicitly state or argue for a specific set of 
principles of justice was that he thought them self~evident and 
argument unnecessary. 18 But that is a mistaken interpretation. 
First, as we have. seen, Nozick has other good reasons. for not 
specifying a favoured PJA. And secondly, early in the book he does 
make gestures in the direction of moral argument concerning justice 
and rights (pp. 48-5 1). True, the account he gives is very sketchy 
(though tantalizingly attractive). He promises to address the issue 
more fully on another occasion, and the fact that he has yet to 
deliver on that promise does not by itself indicate that he takes irs 
fulfilment ro be theoretically unnecessary/9 But, Nozick aside, 
whar·are we to say ro a genuine intuitionist proponent of a PJA? 

I think there are very good reasons, which John Rawls must take 
the credit for bringing to our attention, for refusing to be satisfied 
with an intuitive approach to political morality.30 The reasons have 
to do with the liberal conception of the function of political. 
philosophy. One of the functions of political philosophy is to show 

:~.B See e.g. Nagel, 'Libertarianism Without Foundations', p. r 9 5. 
~~~ Nozick, Atrarchy. State. a"d Utopia, p. s r; cf. Nozick, Philosophical Explana

#ons, Ch. s. (The larrer work contains a discussion of rights, bur nothing to fill out 
rhe connections between the considerations alluded ro in Anarchy, State. and Utopia 
and any set of panicular principles of entitlement.) 

.so Rawls, 'Kanrian Consrructivism',csp. pp. 517-19 and 557-90. 
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ho?i"(or whether) political and legal arrangements which are on the· 
face of them coercive can neverthele~s be reconciled with the 
principle of the autonomy of the. individual moral agent. One way 
of doing this is to show that"the arrangements in question embody 
standards and principles (or .procedures for determining standards 
and principles} which all Citizens actually accept." If this is true, 
then, in accepting them, the citizens have already condemned in 
themselves the offences to which state coercion is a response; they 
have cut away the ground from under their own feet in complaining 
that the coercion violates their autonomy.3 x But we are unlikely to 
get very far with this in the case of a PJA because, as a· matter of. 
fact, there Is no unanimous agreement among citizens on standards 
arid principles of justice.3 1 CertaiJ?.ly, we must assume that there is 
no PJA which is actu_ally ac~epted by ever~one whom it ·js liable to· 
constrain. 

If there is no actual consensus, is there any other way of 
reconciling individual autonomy with ·the coercion that the 
operation of any system of justice inevitably involves? A move is 
sometimes made in· the direction of hypothetical consent. The 
citizen is told that under certain counterfactua) conditions he would 
have consented to a particular principle of justice (to which in fact· 
he has not explicitly subscribed), so that to tbis" extent the 
enforcement of the principle is not incompatible with respect for his 
autonomy. Now clearly· the stronger and less plausible the 
co.unterfactual hypothesis, the greater the gap between the justifi
catory theory and·the actual ope.r;ation of the coercive rules we are 
.trying to legitimize. The individual to whom we are addressing the 
justificatory argument may not be able to recognize .himself in the 
hypothetical situation we are describing if the counterfactual is very 
strong, and so he may deny that there is any important connection 
between the consent that would have been given there and his own 
consent.H But if the counterfactual is weak, then the features which 
distinguish the actual situation from the one in which it is suggested 
that consent ;wo~ld have been given may be so trivial or morally 
unimportant chat no self-respecting agent will want to rest his 
complaint about coercion on those. differences. Rawls's attempt to 
derive a positive and detaile~ account of justice o~ this sort of basis 

· Jl This is [he approach taken in Rousse.au, Soci~l Co11ti11ct, Bk. I, Chs~ 7-8 and 
Bk. II, Ch. -4· . . · . . . . . . 

, .. Cf. Hayek, Mir11ge of Social jusUce, Chs. 9 and 11. 

)J Cf. Dworkin, Takirrg Rights Seriously, Ch. 6, esp. PP· Is~ .... 
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is we~l known: acco.rding to. Rawls,..fair principle~ o( ju.stice are 
those that would command the unanimous consent of the citizens 
they are to constrain bargaini.ng behind a 'veil' of i~o~ance' as to 
their individual talents, endo\'nnents, and conceptions of the good 
life~34 The strength ·and plausibility' of the co~nterfacttial hypothesis 
involved in Rawls's 'oi:-igimil position', and indeed the claim that his 
detailed conception of justice would be adopted therein,' boch 
remai.n the subjects of intense controversy. w~ cannot go' int-o that 
here. · · · . . . . .· .. ·· 

But perhaps a less ambitious scheme might work in a negative 
way. Instead of trying positively to derit'e a conception of justice, 
perhaps we can at least rilfe OJlt some possible conceptions using a 
contractarian hypothesis. Perhaps, in other words, we can show 
that a suggested principle of justice is 11nacceptable by showing that 
there is no remotely plausible or coherent couriterfactual hypothesis 
under which that principle would command the universal consent 
of Citizens. · · ·. - · 

This is' the approach taken br Kant 'iri his political philo'sophy. 
The .assumption of a social contra~t, according to Kant, : · 

is in fact merely an idea of reason, which. nonetheless has tu:td,oubred 
p(actical reality; for it can.oblige e\'ery legislator to frame. his laws in such a 
way that they could have been produced b}· ~e ~nited w.lll of a .whole 
nation .... This is. the test of the rightfulness of every public law. For if the 
Jaw is such that a whole people could not possibly ;:tgree to it (for example, 
if it stated that a certain class of s.ubjects, must be privileged as a hereditary 
rulitJg class), it is unjust)J 

This is also, in my view, one of the most important asP,~~ ~f John 
Locke's. political phi~osophy .. Time and again, ·~ocke · argues 
(against various permutations of royalist absolutismi not that the 
people .have not in fact consented to these .arangements, but rather 
that the arrangem.ents are such that. rational consent. to ~hem is 
un~hinkable: Claims lik~ 1No rational Creature can be supp.osed to 
change his condition with an inrention ·to be \vors~' and •A ~Ian ... 
~~mnot. subject.hiq~.self ~o ~he Arbitrary _power of a~9ther' iUustrate 
the strand .. of negative hypothetical contractarianism in locke's 

. thpught. 3 & 

u Rawls daims that the Veil of J~norance rules out knowledtte of features Clf re:.l 
life .that are 'arbitrary' from a moral roint of ,·iew: A Theory of justiu~ pp. 11, t S-
19, and 14o-I. · · 

H Kant, 'Theory and Practice', p. i9· 
,, ~ee Locke, Two Treatises, II, secu. 13 I and I 3 4-4 I. 
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The force of this negadve approa.:h is evident. If there is no·· 
plausib!l! sror}' we can tell in which a suggest'ed polirical principle 
would bat•e been accepted by rhe people, then there is no hope at all 
of reconciling the coercive enforcement of that principle with the 
liberal requirement of respect for the dignity an-d autonomy of 
individual citizens. The search for acmal consent is redundant; the· 
negarive hypothesis precludes it. Thus a conclusive way of showing 
rh~ unacceprability of a PJA as rhe foundation of a theory of justice 
would be to show why no principle of this sort could command 
unanimous consent in rhe 'original po:;irion• of any plausible social 
c:onrra~.-r scary. 

So imagine now that rhe parties in a ·hypothetical 'original 
position• of the Rawlsian sort were asked to consider whether they 
accept a PJA. It does not matter whether it is a particular speci.fied
PJA or just the idea of a PJA, as I have outlined it. Presumably in the 
course of _their .deliberarions the parries would consider the way in 
\\•hich P]As operate. They would be aware of the points made in the 
previous section: th:at a PJA purs individuals in a position 
unilaterally to impose far-reaching, dangerous, ·and morally 
embarrassing obligations on ocher people-obligations whose 
discharge would diminish che larrer•s life-chances and may imperil 

· rheir survh·al. l,lley would be aware that the resources over which a 
PJA .was to operate would be scarce relative to human demand 

(odlenv1se why have rules of property at alV) so that the effect of irs 
operation would be to secure the satisfaction of some demands at 
the expense of others. They would be aware that the unilateral 
character of acquisition would mean that duties might be imposed 
on 'rnerri· without regard ro their social distribution. If a PJA were to 
operate, ever}•one would have· a· motive to perform the acquisitive 
ac:t A with respect ro some useful res(>urce; but ·not everyone who 
was so morivared would succeed in doing so because there would 
soon come a point at which there were few resources left. Their 
awareness of all this would- lead them · ro lo'ok closely at the 
suggested acquisitive- acrion A. In the nature of things, the 
specification of A would be the specification of an action 'which 
some ·people were more adept at performing than orhers: Some 
would bl! very good ar A-ing-they could do A quickly and easily
whereas ·orhers (handicapped in this· regard) might be a"trogether 
incapable of A-ing or be ... capable of it only with the greatest 
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difficulty. These advantages and handicaps would not all be 
intrinsic to.·the people concerned. Even if A were ~n action that 
everyone could perform more or less ~qu~lly well, still it would be 
only the first person to eiform A with re aid to a iven resource 
w o got to e tts owner." (His ownership then would impose ·a duty 
~ others to rc;frain from A-ing with. regard to his r~source.) So 
those who. turned out to . be . closest' in time and space to 
unappropriated resources would benefit unequally from the oper-
ation of such~ principle. · 

The parties in the original position, then, _would be aware not 
only that a PJA provides a basis for the unilateral acquisition of 
rights and imposition of duties, but also "that these rights would be 
distrib~ted unequally. They would know that those ,Yho, on 
account of handicap or situation; were least good at A-ing would 
have all of the onerous duties and few or none of the rights which 
acquisition generated. I~ terms of their survival and liJe-chances, 
they would be entirely at the mercy of those who were be~ter than 
they ~t A-ing. · · · . 

The parties would be aware 9f these. points. Before c~nsidering 
what they would conclude from them, two general considerations 
are important. 

First, a point that may seem trivial but is in f~ct very important. I 
assume, that a PJA does have practical consequences in the sense 
that its operation would make a difference to the actions of those 
who a·ccept it. In other words, I asssum~ that it is pracii~al, not 
redundant. A principle of justice is redundant if the _actions it 
forbids are actions which could not or would not have_ been 
performed anyway (and mutatis mutandis. for the ·actions it 
requires): A p.dnciple·of justice is practical just to the extent. that it 
·forbids actions that rhe agents have no other reason not to perform 
and enjoins actions that they have no other reason to perform, 
apart from the reasons given and appealed to in the theory of justice 
itself. Thus, from a practical point of view, a non-redu~dant PJA 
will require individuals to refrain from using· resources in circum
stances where, apart from that prohibition; the use·· .of those 
resources would be a vi~ble and perhaps attractive option for them. 
Now, no doubt, many of those who appropriated resources would 
erect fences and build safes so as to make it impossible for their 
newly-won property to be interfered with. But· that is contingent 
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and,. from the point of view of. justice; irreleyant. We are to 
understand that~ in the cases where it applies, the PJA is to be the 
sole obstacle to the performance of the actions it forbids.3_7 
· Secondly, the parties are understood to be considering the PJA 

under the assumption that, were they to accept it, 'they would be 
bound by it. They are understood to be bargaining, as Rawls puts 
it, in good faith,3 8 If the principle they accepted required them to 
refrain from some action in certain circumstances, then they would 
be committing themselves to refrain fro~ that action in those 
circumstances. Soo if a PJA requires a person to refrain (rom using 
resources that he needs when they have been acquired by someone 
else, then any agreement to that principle would require that person 
to refrain from satisfying his needs in that way. The parties must 
bargain, in other words, as though there were no· room for· reneging 
or evading this commitment O;l1Ce entere~· into. As Rawls puts it, 
they must 'weigh with care whether they will be able to stick by 
their commitment in all circumstances'.39 If they are doubtful on 
this score, they should avoid entering into that commitment and 
therefore reject the proposed principle. 

The effect of all this is that the parties would know that by 
agreeing to a PJA at least some of them would be committing 
themselves to refrain from using resources to satisfy their pressing 
physical needs in circumstances where it would otherwise be open 
and perhaps sensible for them to do so. It seems to me that this is 
not a commitment that anyone can enter into in go·od faith. We 
'1f~<l-co··irnaginewhoar"iti?HRITo starve to ctea th or· peiisll'TrOm cold 
when food and shelter 'owned' by someone else are, in a purely 
physical sense, available. "0 No one surely is entitled to assume in 
himself the sort of stoic fortitude that would enable him to· resist the 
overwhelming temptation to 'theft' or 'trespass' in these circum
stances. Remember that, for present purposes, the sanctions with 
which a theory of justice would be defended in real life are 

37 See Rawls, A Theory of ]11stice, p.o 145. (Cf. the approach taken in Ackerman, 
Social justice, ~here it is assumelfor the purposes of 'ideal' theory that we can have 
a 'perfect techflology of justice' which makes it impossible for whatever rules of 
justice are chosen to be v~olated. In my view, Ackerman's ·assumption, even at the 
level of ideal theory, runs 0 profoundly against the grain of liberal politital 
philosophy, abandoning as it does ihe need for continuing consent and compliance, and 

·one of the most important 'circumstances of justice'-murual vulnerability.) 
· )B Rawls, A Theory oflustice, sect. 2.9. 
" Ibid. 176. . 

0 

4° For an eloquent description, see Honderich, Violence for Equality, pp. 16-12.. 
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irreleyant~ All.'sorts: of unjust principles. could be made viable in 
sodal and political life by the use of coercive sanctions. But the test 
of justice and inoral.legitimacy (the test· of the justifiability of using 
sanction-s!) . is whether the arrangements could," ·in principle, 
command their.own support in all ihe·circumsrances in which they 
were to operate. . . . . . 

For these reasons, it seems unlikely that a PJA could secure 
unanimous acceptance in ad,·ance· from those who were to be 
bound by it. Moreover, this conclusion stands ·whether or ·not the 
parties are considering its acceptance behind a Rawlsian 'veil of 
ignorance' as to who is good and who is bad at performing the 
acquisitive action A. Of course, those who have reason to belie\·e 
that· they are good at A-ing may sign up for it. But anyone who has 
reason to believe that he is (or may turn out to be) relatively bad at 
A-ing .knows that he is putting his very survival .at risk by 
consenting to a PJA. He would prefer to take his chances in a 
Hobbesian state of nature where he could at least 'grab' in 'order to 

·survive rather than commit himself to a PJA. 
It may be object~d to this c'ondusion that a person who was bad 

at A·ing and who would therefore do badly under a PJA might 
believe himself to. be even worse at doing what was necessary to 
gain the use of resources in a Hobbesian state of nature. He mar 
have reason to believe that he is even worse at grabbing things 
when he needs them than he is· at A-ing! 4.

1 But I do not think this 
hunch gives him a reason to opt for a PJA. His being worse, on the 
whole at grabbing things than at A-ing does not preclude· the 
possibility .that, ;, some cases. the practical force of a PJA would 
put him on·his honour not to grab things which he could o_therwise 
grab to satisfy his pressing needs. In those cases, then, the p,_rinciple 
would make impossible dema11ds on him, and that is -sufficient for 
our conclusion that he could not agree in ad\'ance in good faith to 
abide by it. . . 

-It may be true, nevertheless, that everyone, even the a~q~isitively 
handicapped, would do better for· themselves under the system of 
property. entitlements established by· a PJA than they wo~ld in a 
Hobbesian· state of. nature. After all,.: on~ a . secure s:et . of 
entitlements has been established, agriculture, industry, and 
commerce can get under. way_ with the resulting benefits for 

41 I owe thi~ objeaion toR. M. Hare and other members of the All Souls Moral 
and Political Philosophy Group. 
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e•.-e.ryone that that involves. This position has been at the hean of 
capiralisr liber~lism ever. since lock~'s famous assertion that 'a 
King of~ larg~ f.ruirful Territory' in contemporary America, where 
land h~d nor been raken- inro pri\'are ownership, 'there feeds, 
lodges, and is clad worse than a day Labourer in England/42. But 
this considerarion, if rrue, does not fa your a PJA as such. The point 
about the prosperity of a secure and established system of property 
obrains no matter what its basis and srrucrure. If rhe economy were 
founded on an inirial egalitarian disrriburion of resources, the same 
poinr would srill obrain. As Jeremy Bentham nored in his writings 
on propeny, the imporranr thing so tJr as security and prosperity 
are concerned is not the principle on which rhe economy is 
organized but a conservative respect for its organization no matter 
what rhe content of irs principles.H 

So ir looks as though a PJA-any PJA-w·ill fail the negative test 
of hyporhetical consenr that we have been considering. It is, to use 
Kant 1

5 words, a principle 'such thar a whole people could not 
pos)ibl)' agree to ir'. To this extent, rhe implementation of a law or 
a srrucrure of institutions based on a PJA is bound to be 
irrerrievably coercive. Ir follows thar as long as there are more 
plau:;ible alternatives, a· sysrem of historical enridemenrs is inde
fensible in the liberal tradition. 

6. NOZICK AND 'MANNA FROM HEAVEN
1 

As I indicated earlier, none of rhis is very surprising. Nozick himself 
readily concedes rhat no historical enritlement theory (and there
fcire no PJA) would be chosen in Rawls's 'original position' 
(pp. 198 ff.). He blames this on the Rawlsian 'veil of ignorance' 
(p. 20 3 ). But this is a mistake. A 'veil of ignorance' perhaps ensures 
mat ·nobody votes for a PJA, since nobody is prepared to take the 
risks which accepting a PJA involves. Bur lifting the veil makes no 
difference ro the fact that not et'eT)•body would vote for a PJA. We 
ha\'e to remember rhat unanimity is required: one cannot be voted 
into a s·ocial-conrracr by a majoriry.H The principle must be 
jusiified in relation ro all £hose against whom it mighr be enforced. 

4 ::t Lod:e, Two Trutises,Il, sect. -41. 
45 Bciuham. ·Principlts of the Ci\·il Code•; p. i 19. 
H Cf. Dworkin, T11.king Rights Seriously, Ch. 6; though see the bizarre comment 

on lod.:t's theory io Arblaslcr._Rise£Jnd Declilu o(Wes~em Liberalism~p. x6s. 
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Nozick thinks that .the Rawlsian (and presumably also our 
Kanrian) enterprise is fundamentally misconceived. These appro::tches, 
he claims, 'treat objects as if they appeared from nowhere, out of 
nothing, (p. r6o)-as if they 'feil from heaven like malUla' (p. 198). 
But this, he insists, is not the case: 'The situation is not one of 
something's getting made, and there being an open question of who 
is to get it'. Things come into the world already attached to J~~£!e 
having entitlements over them' ('p. !'6et.-Noziek-con'tecrestllat if 
~hingsamd-faltz'bR'tiilanna from heaven, maybe the Rawlsian 
approach or something like it wou~d be an appropriate solution to 
the problem of distribution (p. 198}. But he thinks we can ignore 
that possibility because it is not the situation we face. 

This is an obvious mistake. As far as a principle of justice in 
initial acquisition is concerned, material resources are ·exactly like 
manna from heaven. Consider the earliest human act of production 
that an entitlement theory is required to take into account. Before 
he began producing, the person concerned faced a world of 
resources, of raw materials, that was simply there. Nobody 
produced it, nobody (except, in some stories, God) created it. If 
ever there was a time when resources ought_ to have been treated as 
though they fell like manna from heaven, this was that time. On 
Nozick's own account, the PJA is concerned with 'the appropri
ation of unheld things' {p. rso}, things to which nobody so far had 
any entitlement; In a word, a PJA is a principle for dealing with the 
problem of manna."'s 

Of course, our ancestors who made the first appropriations did 
not ask themselves Rawlsian questions. They were cold and 
hungry, and if they had paused to ponder these intricate questions 
of social justice, they would have _starved notwithstanding the 
plenty that. had been provi4~d for them."'' They had to take what 

1S There is a view that appropriators· in some sense 'creare• the resources they 
discover-before they discovered it, it was as though the resource did not exist: see 
e.g. Kinner, 'Entrepreneurship, Entidement and Economic: justice•. But: (a) this is 
nO[ Nozick"s viewj (b) it is not true in any literal sense, and it is not clear rhat the 
idea of creation can do the work Kinner and others want it to do unless it is rruc in a 
literal sense; and (c) it is certainly not true in any sense for those resources such as 
land in which individual appropriation involves a change in the mode of use rather 
than first use or discovery (see Locke, Two Treatises, II, seers. 31. and 38). I suppose 
Kinner's point applies best to 'intellecrual property' and perhaps (by metaphorical 
extension) to the discovery of buried minerals. For further discussion of this idea in 
the context of Locke"s theory, see above, Ch. 6, sec:t. n. (I am grateful to Susan 
Steren for pressing this point.} 

4' Cf. Locke. Two Treatises, II. sect. :z.8. 
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they- could get. P,ut the fact that.~~ey. were incapa.ble of dividing 
resources on a fair basis (and therefore had no obligation to do so) 
does not show that. their acquisitions acquire the status of full
blown m~ral constraints on subsequent social possibilities. At best, 
their entitlements to keep what they have seized were based on the 
assumption that the mechanisms for a fairer distribution were not 
ayailable. When that assumption failed, when those mechanisms 
did become available, then the entitlements. founded on the 
assun-iption of their absence could not prevail. They were revealed 
then as provisional entitlements not as the enduring foundations of 
a .sys_tem of justice th.at could conti~ue to constrain us today in our 
thinking and action <?ri t~e matter.47 The issue we face· is wheth~r 
we~who are capable of responding to the deman~s o_f j~stice-are 
to be constrained in our efforts· to do so by a system of entitlements 
arising outof the ;;ippropriations of those wlio were" incapable of 
responding {or· ilt?-willing to respond) to those demands. In 
resolving this issue, the qtiesti<?rt of the justice of their acquisitions 
is crucial for· us in a way that it· could not have been crucial for 
them."' 8 And since .they were facing resources. to which, at that 
stage,_ nobody was. initially entitled, the Rawlsian or the Kantian 
approach seems a· perfectly appropriate way of answering that 
9~estion. · 

7. LOCKE.AN I'~OVISOS 

l have so far s~id ~othing ~bout the so-called 'Lockean proviso' 
with which Nozick qualifies his PJA (pp. 175 ff.). Locke is widely 
believed (though I think mistakenly) to have qualified his Labour 
Theory of acquisition with the proviso tha~ an appropriation, to be 
legi.timate, must leave 'enough and as good ... in common for 
others'."' On this account, my cultivation of a pre\'iously unowned 
field would generate a private property entitlen\ent. only if there 
were other land availableJor improvement by anyone who claimed 

_., For the idea of a provisional entitlement, see Kant, Met,Jpbysical Elements of 
}llstice, Ladd trans., pp. 64-78 (Vl, 2.5 s-3 I 3)· Tully suggests that Locke's view had 
a similar shape: A Discourse on Property, Pt. III. · · · 

48 For an accounr of the importance of questioning rhe idea of justice-in
acquisition from a socialist point of view, see Cohen, 'Freedom, justice and 
Capitalism', esp. pp. 11-16. · · ' 

49 Locke, J'rvo Treatises, II, sects. 2.7 and H· See the discussion in Waldron, 
'Enough a. nd as Good' R nd in Ch. 6, sect. I s, above. · 
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t~ be pr~judice4 by ~y acq~lsition. Nozick ~ees quickly that if this 
proviso were __ appliec;lliterally under -conditions of immediate or 
even-eventual scarcity, it would have the result that no acquisitions 
at all could be regarded as legitimate. For this reason, perhaps, he 
n:todi.6es the proviso so that it requires only that the siruation of 
oth~rs should not be worsened by the acquisition taking everything 
into account including the · indirect benefits that they might 
eventually derive. from my appropriation. If their ·situation is 
worsened, I must either compensate them or else give up my claim 
to the resource I have taken. 

We ·must be' dear, though, about what worsening a person's 
situation means in this context. A person•s simation js worsened if 
he suffers materially from someone else's use and consum · n of 
resources e m1 t otherwise e me me to use or consume. 

Butitis also worsenea It tie IS deprived of the ~or:rfibert}· to use 
and consume such resources whether or not they have been made 
physically unavailable by someone else; The possibility that his 
sifuation may be worsened in this way with regard to resources that 
on some occasion he may need, ·either for his own subsistence or to 
discharge his responsibility for others', is, I have argued, conclusive 
against the acceptability of -any PJA in a Rawlsian 'original 
position'. To avoid that argument, a Lockean proviso would have 
to make the entitlements generated by a PJA continually sensitive to 
the needs of others. It would not be enough to indicate net benefit 
or to show that on the whole and in the long nm the situation of the 
people affected by acquisitions would not be worsened. An 
adequate Lockean proviso must require that the effect of the PJA it 
qualifies is never to require those whom it constrains to. choose 
between compliance and the exigencies of their own survi\·al. To 
repeat: if a PJA, whether qualified or unqualified,_ is .s.u.ch as to 

'·require a person ·ro refrain from 'helping himself' to the resources 
· .he needs for his o,vn subsistence or that of others for whom he is 

responsible, then it is not a principle which is capable of 4nanimous 
acceptance in g~od faith by those who are to be go\'erned by it. 

I suspect that the 'st'tong• proYiso traditionally attributed to 
·locke· (the ·proviso which Nozick rejects) ·will satisfy· this test. By 

requiring that an appropriator should leave enough resources of 
similar quality available in the state of nature for others to take if 
they want to, a Lockean PJA is~nen·ropen to the charge that it 
requires people to cho~se betweencompliance with its terms and 
starvation. There is always a· third possibility-to take the 
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resources that one needs in order to survive from the common stock 
that has been left by the last appropriator.50 . 

· · Bur this is ·no more than an i11srance ·of the much broader 
requiremen'r i~ Locke,s meory that e\reryone has a natural claim
right to the use' of the resoUrces that he needs for his basic 
subsistence. 'The preseniarion of all, as much as. may be' is 
d~s~ribed. by Locke in several pla~s as the fundamental duty of the 
l~\v ()f na~re. (Its fundamental character is shown, for example, by 
the. facr that it prevails even over co_nsiderations of retributive 
jus[iL"e.) 5 1 At the beginning of' the chapter on -properry, the 
requirement is scared in terms of~ natural right~ '[N]atural Reason 
... [ells us that Men,_ being once born, have a right to their 
Preservation, and consequently ro J\..1ear and Drink, and such other 
things, as Narure affords for their Subsisten~e ... 's:& It is made 
dear that this is rhefram~work within which the Labour Theory of 
acquisition operates. The justification of individual appropriation, 
in lo\:ke's theory, is connected so indmarely with this general right 
to subsistence rhar it is impossible to imagine that rhe property 
rights generated by the former co4ld ever have priority over the 
demands of abject need generated by the latter. · 

As ii that were nor clear enough from rhe logic of the argument of 
the Se_cond Treatise, the point is made explicit in the First: 

GoJ th~ LC)rd and Father of all, has gi\'en no 'one of his Children such a 
Pr4lp~ny, in his pe.:uliar Portion of rhe things of rhis World, bur that he has 
gi\'en his needy Brother a Righr ro the Surplusage of his Goods; so that ic 
cannu[ justly be denyed him, when his pressing~~~-

WidJ.Jhis..oY.er-arching-provistr,"l:ffi:KF"s-pj A escapes ou'r· argument. 
It is nor posrulated as rhe first principle of a theory of jtisrice; it is 
arguably derivative • from _and certainly subordinate tO a more 
gene~al principle of need. 

But the siruarion is quire otherviise wirh the sort of theory Nozick 
is toying with. According to him, rhe main objection to any talk of 
rights m life or subsistence is that 

these "rigbrs• require a substr~crure oi. things and materials and actions; 
and other people may have rights and enrirlemenrs over rhese. No one has a 
right to something whose realization· requires certain uses of things a·nd 

,fo -Cf. Locke, Two Tretuisr:st II, sects. n--t· 
s 1 See above, Ch. 6, sea~ l.. 
s.z. Lo.:kc, Tuio''Treatises, 11, sect. 15. 
s, Ibid ••• Stet. ~ .. 1. 
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activities rhat other people have rights and entidements over ...• The 
particuiJ!r r.ights over things fill the space of rights, leaving no room for 
general righrs to be in a certain material condition. The reverse theory 
would place only such universally held general•rights to' .•. be in a certain 
material condition into its substructure so as to determine all else; to my 
knowledge no serious attempt has been made to state this •reverse' theory. 
(p. 238) 

(We will leave aside the fact that the last point is made in ignorance 
not only, as we have seen, of the theory of John Locke, bur also of 
much of rhe most interesting recent work in distributive theory, 
from Rawls to Walzer.)S4 What emerges clearly from rhis passage is 
that, in a Nozickian theory, 'die entitlements generated in the first 
instance _by a PJ A are expected to dominate and determine all other 
considerations of economic justice and, in partiCular, considera· 
tions based on the sort _of abject ne~d that would normally impel 
men of good will to violate them. Against this background, the 
tacking on of a very weak· Lockean proviso represents, at best, a 
confused eclecticism, or, at worst, the half-hearted indulgence of 
bad conscience about the ultim~lt~ unacceptability of a principle of 
justice in.acquisition. . . 
· Of course, n9 actual property system can include among its legal 

rules a right that a·nyone may take from the holdings of another 
what he needs to survive. Necessity in our law is no defence to theft 
or rrespass.H Elsewhere, 'however, I have shown how this con
straint can be: turned into the basis · of an argument for a 
udisuilnuh·~elfare ·state-· a system which, by ensuring that the 
situation of desperate need never arises for anybody~ effectively 
gUarantees that property rights never have to be asserted and 
enforced in the face of such need.S6 • · · ..... 

1 .. Apart. from Rawls, A Theory of Justice, see also e.g. Dworkin~ 'Equality of 
Resources'; Gewinh, Human Rights, Ch. 8; and Walzer, Spheres of Justice, 
Chs. 3--4. · 
:.ss for the common law rule, sec R. v. Dudley and Stephens (1884) r4 Q B D 2.73 

ilnd Southwark L B C v. Willia~s [I91I] Ch. 734 at 744· see a_lso Smith, Law of 
Theft, p. S9· . . 

s Su Waldron, 'Welfare and the Images of Charity'. 
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General-Right-Based Arguments for ·Private 
Property 

I. FIRST OCCUPANCY AND THE NEED FOR A GENERAL THEORY 

Theories of historical entitlement are quite common. But it is rare 
to find them standing on their ow·n, and_ in this respect Nozick's 
theory is something of an exception. Usually they -are supported by 
some more general account of the importance of private property to 
man. 

It is important to see that when I talk about a genera/justification 
of private property, I am not talking merely about a universally 
quantified version of Locke's theory,.of a Nozickian theory, or of 
whatever other account is given of the generation of special 
property rights. In an SR-based argument for private property, 
there wiH be a story about why, for all individuals and all resources, 
an individual who does action A to a resource gets to be its owner. 
That is a 'general' account in the sense that it is universal but it is 
not what I mean by a general justification of private property. A 
general justification of private property is one which shows why 
private ownership is important, i.e. why it is important in gene.ral 
that individuals should have rights of this sort. It does not base this 
account on the. importance. of the particular relations which 
particular individuals might enter into with particular things. 

· Often this more general account is utilitarian in character, 
drawing on the sort of considerations I sketched out at the 
beginning of Chapter 1. This is true, for example, of the theories of 
David Hume and jeremy Bentham: first, there is an explanatio~ of 
why it is good for a society to have a settled system of private 
property; then there is an account of how particular: resources may 
be appropriated by individuals on the basis of First Occupancy to 
get such a system underway.1 In this sort of theory, the spedal 

I See Bentham. 'Principles of the Civil Code', PP· J sB H.; Hume, Treatise, 
Bk. Ill, Ch. ii, sect. 3, pp. 505 ff. But cf. Ryan, Property mrd Political Theor')', pp. !J9 ff. 
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rights of property-the rights generated by occupancy-do not 
sta:nd on their own. The jtt"stification of the· claim that such a right 
has arisen refers to and gnins the support of the more general 
argument about the utilitarian importance of private property. In 
other words, the account given of the particular e~·ent or 
transaction in which a resource was appropriated does nor have to 
bear all the weight of justification; the general theory takes up some 
of the burden of justifying the claim that so-and-so is entitled to be 
the owner of such-and-such. (Much the same is uue of theories 
about the rights that arise out of promises. As well as an account of 
the way in which particular transactions generate obligations. there 
is characteristically a generi1l argument about the importance o£ the 
institution of promising as it whole.~ Once again, the account of the 
circumstances of the individual promise does not ha,·e to bear the 
full weight of justification for the claim that the promisor has an 
obligation. Part of that burden is taken up by the more general and 
often utilitarian argument.) 

The need for a general theory can be illustrated by referring to 
the difficulties faced by theories of First Occupancy when ther are 

_ treated as purely SR-based accounts. 
I have not given the idea of First Occupancr any sustained 

dis~ussion in this work, because it seems to me that the bare idea of 
. occupancy---:-of taking possession of a resour~e-cannot seriously 

be regarded as carrying much justificatory weight on its own. 
Asking •Who had it first?' may be a natural enough way of 
resolving disputes about the ownership of a resource once we ha\-·e 
established that it is a good idea that resources shoul4 ~e prh·ately 
owned.3 But it goes no way to advance the case in favour of private 
property as against other possible types of property S)"Stem. (The 
Lqckean arg~ment about 1.mixing one's labour', by. contrast, did 
promise to bring some genuinely justificatory considerations-the 
idea of self-ownership-to bear on ~at issue.)_ 

Maybe the idea of First Occupancr ·is a war of presenting an 
elementary libertarian ju!'tification for the "iew that the sheer 
physical possession of goods by individuals ought not to be 
disturbed: the first person to take possession of a resource does so, 
ex hypothesi, without rushing others aside, and, unless he 

:r. See Rawls, 'Two Concrrt~ <.lf Rulef, and Han. P11nishmt71t ,r•rcl Rrsro'fs· 
ibility, Ch. I. - . . 

' See Becker, Property Rigi.•H. pp •. lo-I. See also Rous~rau, Sod.tl Contract. 
Bk.l, Ch. 9· . 
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voluntarily relinquishes rhar possession, he is rhe one who must be 
pushed as.ide by second and subsequent occupiers .. But chis, as Kant 
and ouiers have noted, is an argument at most 'for a principle of 
negative liben>' in the economic sphere: people· must not physically 
interfere with one another's acrual use of material resources. It falls 
.far short of a justificarion of private property, if that ·is understood 
as an inst.arurion .which accords individuals rights to exclude others 
even ~\·hen rhe object in question is not under their physical 
co~rrol." 

Another gloss on First Occupancy is rhe idea, pur about by Hume 
.Uld Bc:>mh~m, thiu rh~ m;.\ll ·who tirsr rakes a ·resource into his 
po:;session will hope and expect ro continue in that possession and 
to l;>e able rouse and enjoy the resource on a long-term basis,s and 
that rhis narural expectation ought ro be respected. I have already 
expressed my doubts about rhis (see section I I of Chapter 6). 
Briefly, if we accept the line that Benrlum, at any rare, also wants to 
run"-that expectation is the child of law and rhat •natural' 
expectations in a lawless srate of n.arure are likely to be very weak 
indeed-then this argument presupposes the existence in some 
form of rhe·very rules and insrirurions it purports ro justify and thus 
begs the quesrion of their ultimate justification.' 

Theories of First Occupancy have always been troubled by rhe 
problem of defining 'occupancy'. What· counts as occupying a piece 
of land? Do I occupy anyrhing more rhan .the ground beneath my 
feet? If the answer is 'Yes\ how is char area delimited? Is it enough 
for me m poinr to rhe area I am appropriating? Or is something else 
necessary Jike enclosure or cultivation? 7 It seems to me· that those 
versions ·of First Occupancy which do not turn out to be covert 
versions of the Labour Theory reduce eventually to something like 
the following claim: the first person who acts as thot4gb he is the 
owner of a resource gers robe its owner. That is what I think First 
Occupancy amounts to in the end. Bur when it· is stated in that 
rather·.bland way, it is evident that theories of this sort, taken on 

1 This point is suesscd in Kanr, Metaphysh-.11 Elements of Justice, Ladd trans., 
p.' s -t lPrussian Academy edn ., VI, 1-3 8). S~e a I so the dis cuss ion in Gibbard, 'Na rural 
Prop'"rt)' Rights' and in Scanlon, 'Nozick on Rights', pp. u6 ff. 

s Sc~ tsp. Hume, op. cia. 503--4 and n. . . 
.; For lhe idea of 'natural ~xpcctation', sc~ B~mham, op. cir. pp. iu and I"'f9-

so. Thei( passages contradict the \"iew, also expressed by Bentham, that 
~pe.:urions not created b)· positive law·are likdy to be 'feeble and momentary'-
ibid. llj.. . . . 

; Ci. Btd:er, op. cit. :z.6-8. 
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their own, cannot possibly conclude the argument about what sort 
-of property system to have. They work only if private property has 
already been argued for. (Otherwise why would one think that 
atting like an owner was a way of acquiring any rights at all?) In 
-other words, they presuppose a prior· account of why· private 
property is ~mportant, and they draw most of their justificatory 
force' "from that general background argument. At best, ·what they 
add is nothing more than a distinctive view abo:ur how private 
property rights are to be distributed, once it has been decided that 
private p"toperty rights are good things to have. 

When an SR-based· account of particular ~crions and transactions 
is supported by a general theory in this way, it becomes important 
to consider the relation betWeen the general a~d the special parts of 
the theory. Can our general justification ·of private property be 
entirely independent of our account of the particular transactions? 
Or does the former place li~its on· what can be offered in the way 

.of the latcer? These issues will be considered in Chapter 9· 
In the theories I examine in this chapter and the next, the 

function of providing a general background argument is performed 
by right-based considerations rather than by the utilitarian argu
ments I mentioned a page or two ago. Instead of saying that it is 
good for the general welfare that we should have a system of 
private property, it is argued that individual men and women have 
a rjght that such an instirution should exist-that the existence of a 
system of private property fulfils an individual need or serves some 

·individual interest ·which is considered of sufficient moral import-
ance to generate duties for the society as a whole.· :. 

Sometimes this sort of right-based argument may be ari instru
mental one. The existence of a system of private property may 
contribute to the promotion of other· goods-such as political 
freedom or a certain level of personal welfare-to which indi~ 
viduals are conceived to have a right. These are what may be called 
indirect GR~based arguments for private property.8 They are 
distinguished by the fact that the rights in question need not 
(though they may) be held by those who hold the property. Often 
these are very important arguments. However, in this book I shall 
concern myself with arguments which proceed on the basis that the 
institution of private property serves certa~n general individual 

11 For an example of an argument linking capitalist property and political 
freedom, see Friedman, Cap;talism and Freedom, Ch. 1. 
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rightS directly-in other words", arguments to the effect that our 
society ought to uphold and maintain an institution of private 
property (rather than any other sort of propercy system) because 
individuals have, to put it crudely, a general right to own things. (I 
hope to discuss indirect libertarian arguments for property in more 
detail elsewhere.) 

Whether it is utilitarian or right-based, a general background 
argument for private property can do justificatory work that a 
purely SR-based argument (like Nozick's) cannot do. Two artificial 
examples will illustrate. 

· (a) Imagine a hunter-gatherer society in whi~h it has never 
occurred to anyone to make an individual appropriation of a piece 
of land (perhaps the society alluded to in section 38 of Locke's 
Second Treatise). Suppose now that the member_s of this society get 
together to decide on what basis land use should be controlled and 
allocated. Those members who believe in an SR-based. theory of 
private property will have no basis whatsoever for urging a private 
ownership solution. Their theory aims to protect only. the special 
rights of private.property that individuals have actually acquired; 
so far as its foundations are concerned, it is indifferent to whether 
any such rights are in fact generated or not. If they are, it wants 
them protected; but if they are not, it has nothing to say. So if the 
weight of opinion ·is in favour of a communist solution to the 
problem of the allocation of 1and, the SRMbased theorist of private 
property has no basis for any objection. By contrast, a utilitarian or 
GR-based theorist may have ,..grounds for sounding a note of 
warning. On his account it may be important for individuals, either 
aggregatively or severally, that. land. should be privately owned 
rather than commonly. or collectively held.· A theory like his can 
provide general reasons for instituting private property in land 
which, in this situation, a theory based exclusively on contingent 
individual entitlements ~annot do. 

(b) Imagine a society (say the Soviet. Unioq 150 years hence} 
emerging from a confused and disastrous p«;!riod of communism. As 
the socie.ty reconstructs itself and tdes to put its tangled e~onomic 
past behind it, the question arises of what system of property it 
should now institute. In principle, assuming that once long ago 
there had been private property in that society, an SR-based theory 
of historical entitlement should be able to provide an answer based 
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. .on _its principle of the rectification of injusti~: presumabl)' 
re~o~rces should -~e vested now as p~ivate goqds in the h~nds of the 
successors-in·title to those from whom they were unjustly expropri-

_ated by the ancien regime commrmiste a couple of centuries earlier. 
As :Nozick puts it, such a society should make use of the 'best 
estimate of subjunctive information ·about what would ha,·e 
occur.red ... if the injustice had not taken place'.9 But,. of c~urse, it 
is very likely that no such informati~n is available, and that we 
cannot make even probabilistic e'stimatio'ns about_what would ha,·e 
happened if the scourge or"communism had not.afOicted.the 'ociety 
for ::too years. In these circumstances, Nozick concedes that a 
plausible principle of rectification may permit, as a ·second best 
solution, the redistribution uf resources on the basis of the 5orr of 
considerations of equalit~· and sod~l justice which he exnniates 
elsewhere in his work: perh:1ps even a theory like Rawls's has a role 
to play in these circumstances. 10 The important point for our 
purposes is that, once the subjunctive calculation of individual 
entitle.ment has failed, an SR-based theorr like Nozick's offers no 
basis whatever for argUing that the society should now ha\·e a 
private rather than a collective or a common ··system of property. In 
theories of this sort, the case' for private property is exhausted by 
the account of the particular entitlements specified· individuals have 
to ·specified things. If no ·such entitlements can be established, no 
case for private property remains, so far as an SR-based theory is 
concerned. 

·It may be thought that, wheri the demands -of-· justice are 
unknown, any distribution of ·resources as pri\'ate p·roperty has a 
fractionally greater chance· of being jusr than any nonpprivate 
distribution-namely,- the tiriy probability that the former may 
happen to coincide with the. ·distribution of individual ·holdings 
which (if ·only we knew)· justice-as-entitlement actt.ially requires. 
But this is not the case. If l·ommunism had not bee·n forced on this 
society, still the individual proprietors might ,·oluntarily ha·.-e 
chosen to ex_change and murually · modify and ·combine their 
entitlements into a ·system that happens.'to match 'exactly any 
communist alternative now being proposed in the reconstruction 

· ' Nozick, Anar-chy, State, a,J Utopia, pp. 151.-3. · · · 
10 Ibid. 13o-1. For difficuhies with Nozick's account of r«tification, set Davis, 

•Nozick's Entitlement Theory', pp. 348 ff. 



p"-~~ fu ~ oi · d:r..ti ~ r...J gre.scc:r du.n dw: of ;my. 
p.:.rri.:cl.u pro-are p~ d&riburiozr EIU[dling what j~. 
cnrid~~r a-:r,uily re-,:ru.ire:i. · . · . 

. -\ gfntrJ..I argumem ior pri,·ate prOJ=·~rt}·, on the ocher hands is. 
nor b~s.~r by mese handi.::.aps. E\"c!n ir ir is impossible ro establish 
who i~ hi.~toricall)· enrided to own wh.u, srill, on the basis of a 
gc:n·c:r.i·l rhc-ory~ ir can be argued that iris desirable to have some son: : 
or pri\'.Ht' property srsrem. A general theory of pri\'ate property
whether ir is urilirari.ur or right-based-allows us ro S~)' whar is 
imporr.inr .ibour pri\'.He properrr sysrems wirhour having ro refer · 
in the rir~r inH.m~e ro spedried· indi\'iJu .. ds' ownership of specified 
things .. 

2.. RIGHTS, LIBERTY, AND PROPERTY 

Very few GR-based theories of priv.are property have been worked 
'our ro rhe e.xrenr rhar Hegel's .is-we shall examine his theory in a 
later ~haprer.....:....a~d his theory, as we shall see, is far from fully 
arricularc:d. In this chapter, however, I wanr m draw artention to 
the mdin considerations which have be~n invoked by"d.efenders of 
private property 'in this tradition, and explore in a general sort of 
way ~~~e of the implications and shortcomings of their a~guments. 
· In HegePs theory and in almost all of the rheories we are going to 
dis..:uss here, a connection is asserted between the existence of 
private property and the promotion of individual liberty: To put it 
crudel)', it is maintained on various grounds that men have a 
gener~J right so private property because being the owner of 
something is in some sense constitutive of freedom. Before we go on 
to see what these grounds are, let .me say soin~_thing about the 
CO!fne~tion berweeq rights and ~iberry and rhe various· conceptions 
oi freedom rhar are involved here. · · 

As·,\~~e saw i~ ·chapt~r 3 i'r h.as so1,11~times been claime.d t~at there 
is a. spec~al conneqion between ralk of rights and . rhe value of 
individual. freedom .. ~ome s~y .that freeJ<?m consti~tes the only 
appropriate subjecr-marter ·for human rights-and that taJk of 
rightS [0 materi,al well-being 9C. tO cenain· SOrtS of servfces is a 
disrorrion' of the language of ·tights except to the e~tent that. those 
good~ ~a.n.~hemselves be regarded as' involving aspects of individual 
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fceedom . .u Others maintain that even if there are rights to goods 
other than freedom, still the underlying point·of rights-discourse is 
to ma·intain ·a certain pattern or distribution of human freedom,
so that for example we cannot understand wh~u it is for someone to 
have. a right except by grasping the way in which he is permitted to 
abrogate the freedom of another. At least one philosopher who has 
held this view-Han in his early articles on rights-·-· also main
tained that the fundamental general right, presupposed by all other 
rights-discourse, was· the equal right of all men to be free. An 
element of freedom, he said, was built into the very concept of a 
right, in the sense rhar a right-bearer was necessarily someone who 
WaS free tO waive, Or tO insist On, the performance of the duty 
correlative co his right.Zz. In Chapter 3 we saw that tight-analytic 
connections like these betWeen rights a~d freedom have become 
increasingly unpopular among right~based theorists; good reasons 
have been given for wanting to talk about inalienable rights, about 
rights derived from fun-damental values like equality rather than 
liberty, ·and about both fundamental and derivative rights to be 
passively recipient of services and assistance· from others. So I 
refrained from insisting on any tight connection between rights and 
freedom in my account of what constituted a right-based theory. 
. The definition given in Chapter 3 was that a person has a ·right if 
the promotion· of some interest of his is morally so important as to 
justify, without further ado, holding ·others to be under a duty to 
him in this regard. A full theory· of rights will provide a .basis, 
usually rooted in a conception o'f hum~n nature, for picking out the 
impoi:tant individual interests. which 0 satisfy this formula and ·for 
distinguishing them from what we might describe as the mundane 
human interests whose piom~tion does not in itself watrant the 
imposition of duties on others in this manner. Now while this 
schema does not conmiit the right-based theorist to any obsession 
with freedom, it is nevertheles·s capable of ·accommodating the 
claim ·that interests in freedom are important enough to constitute 
the basis of some individual rights, and it is quire compatible too 
with the more restri~tive idea that interests in freedom are the only 

ll e.g. Cranscon, 'Human Rights: Real and Supposed', and Flew, Politic:s of 
Procrustes, pp. 38 ff. 

~~ Hart, cAre There Any Natural Rights?'; see the diseussion in Ch. 3. sect. 6 (i) 
above. · · · · · 



II: The Arguments 

interests whose proritotio:n ·has this_ degree of moral importance. 
The debate, then, between those who assert some special link 
between rights and_ freedom and those who deny the existence or 
exclusiveness of _that connection _can be reproduced within the 
schematic definition of rights that I have proposed; only now it is 
presented as ·an issue of moral substance rather than as an 
analytical issue about the concept of rights. 1 J 

· I know of no theory of rights which maintains that the interest 
(such as it is) which each individual has in being free to perform any 
action at all forms the basis of a right. That is, I know of no 
convincing argument for a human right to freedom in general. But 
there_ are three other sorts of theories which make liberty . or 
freedom more plausibly the subject-matter of rights. First, there are 
theories which maintain that each individual has a rig~t to the most 
extensive liberty of action possible, compatible with an equal 
Jiberty of action for everybody else. Secondly, there_ are theories 
which maintain _that certain liberties are important rather than 
liberty in general-that is, people's interests in being free to 
peCform certain types of action (such as political self-expression or 
·the choice of sexual partners or whatever) matter more than their 
interests in being free to perform actiOI)-S of a more mundane sort 
(such as driving without a seat-belt or_ walking in a park after 
nightfall). Thirdly, there are theories which are. concerned_ funda
mentally not with freedom of actior:t in general nor with specific 
freedoms but with being a free man in a sense associated with some 
·'posj~iv~' conception of liberty. (The boundaries between these 
~hree types of the9ry are far from impermeable. John Rawls,s first 
p~inciple of justice is a theory 9f the second kind, but adopts the 
distributive appr_oach of the first. 14 And many theo-ties of the 
second kind single ~ut specific liberties as. important by virtue of 
their connection with the t}:lird idea, maintaining that there are 
certain Hbertie~ whose po~session in some sense constitutes positive 
freedqm.) Let us now relate these three types of theory to the 
gen_eraljustification of p_rivate property .. 
· · A particular libertarian theory of any of these kinds might 
g~nerate an argument for private property. We are familiar with 

1
' I ha\'e developed this idea a little (urther in Waldron, 'Critical Notice o£ Hart, 

Essays;, }urispnulence', Pt. IV. - · 
•-t As Hart poinfs'out, this reflects a change (rom the formulations in Rawls's 

earlier work: see Hart, 'Rawls on Liberty', p. 2.2.8. 
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argumen~~ ·to .the .. effect that systems of .. ~rivate pr~perty are, either 
invariably or on the whole, more free than alternative types of 
property system, or that they make the societies in which they 
operate more free-in the sense of vouchsafing a more extensive 
freedom· of action to all or most citizens- than societies 
characterized by alternative types of .property system. There may be 
arguments to the effect that certa.in.liberties associated with private 
property-s~ch as the freedom to exclude others from a private 
realm of one's own or the freedom to trade-are particularly 
important, and indeed important enough to be regarded as 
individual rights which a s~dety in its. ·design of social and 
econoinic institutions ought to respect. It may be argued that being 
a private owner or having or exercising some of the liberties and 
responsibilities associated with private ownershi"p is an indispens
able part of what it takes to be or become a free man. For example, 
it may be argued that the discipline involved in being in charge of 
the resources necessary for one's own material survival makes a 
unique. contribution to thr promotion of virtues like foresight. 
prudence, responsibilicy, and reliability which are a necessary part 
of the self-mastery that positive freedom involves. 

In the two following ·sections, I want to say· m~re a·bout these 
different' types' of libertarian right-based argument for property, 
and then in sections I shall indicate ways in whiCh these ~rguments 
may b~ evaluated and their implications explored. · · 

J. LlB E R T"i AND LIBERTIES 

Any propett}' system, as we ha\'e seen, \Viii irivoh·e a complex 
.distribution of freedoms and ·unfreedoms so far as the use of 
material resources is conce·rned. Iri a system of private property, I 
am quite at liberty to·make use of the resources assigned w me 
(within very broad limits), but I am not free ·to use any of the 
resources assigned to othe.rs in anf'"·ay, at least not without their 
permission.' (If I try to, the. others will call the police. arid I" will be 
dragged away.) In a system· of common property, b)" contrast, my 
freedom to make u~e of any r~source is not limited by the sa~·-so of 
anybody else, though it is limited by the fact that ot_hers are also at 
liberty to u"~e· it and that its use is reguiated on the basis of some fair 
principle such as 'first come. first served". One can imagine an 



..ir='"~r t--in= .m..a...ic our ru ~ d:ie-.:-r :...ur as~-~ oi rbe Jirsr son 
oiie::5· ·u i.i..:t a gr~ · n6- .s.moWir vi l.ihc!riy for e\·eq-one (o~ 
dUn~ being c-qllll)'m.i!l·.l 5~·:Srem ofrhc:-·~c-Wnd·son, io.d so that our 
right' i:0 rile. m£h't C...'\."lerisi\·e libei-(): ui a .:lion compa rible with a 
:iimibr liberty for orher5 reqUires mat uur property ~rsrem should 
be oh~ oi priYate ownership ramer th.ln common property. Like 

. G_ A. Cohen, who has written exrensin!ly about this, I am not at 
all c.on.fidenr·that such an argument ca·n be susrained.XJ At. any rate, 
ir ,\·auld invofve ·coniing to .g.rips with ·rhe horrend.ous problem of 
quanriiyihg' negative Jibercy for the purp·oses of iiuerpersonal arid 
SO~ill COlilparisons; and it is not clear wh~ther this is a .task that Can 
usefuH)· be underraken. u; I s~all nor sar any more a~out this firsr 
appro·ach in rhe present work, though I" will be presenting a more 
complete disrussion of the dffficulries in\'olved on ariother occasion_ r. 7 

' Bur pe'rhaps- I should go in.tQ a 'lirde more derail about the 
conn"edions' that might be rhoughr ro obtain between private 
l?roperry a~d. certain 'basic liberri~s· ~,,hich are rhoughr particularly 
imporra·nr. . . 

In a. S}"~tem of private property individuals have, as a matter of 
(:Ourse, cerrairi rights and po\'iers over material (esources that they 
are unlike-ly ro have in orh~r prope~ry S}'Stems~· Three are 
j>arric.uhirly striking: rhe exclusive rigiu ro dc;termine what shall be 

. dori¢ v~.:iJh a: resource; connect~d ''?ith rhe .firs.r, the right. [0 exclude 
'others from the use oi a res~urce; and, characreristi~ally, rhe power 
(0 alienate one's rights over a resour~l:! on wha~eyer terms one 
thinks· appropriate (often loosely called ;the f~eedom to trade'). It 
may be' argued that these rights protecr cerrain important human 
libeni.es. Although freedom as such ro perform any action is not an. 
imp9'rranr political concern, fr~edom of choice in .the economi(! 
spher~. ~~d free tra~e are ofren rega_~ded as areas of freedom that 
are of ·~xrraordinacy importance. One's choices here (how to 
m"anage one's land, \vherher to sell a.n asset now or later, how to 
decorate. one's front door) concern an ·area of decision which is of 
more than nnindane concern. Since our material environment is as 
imporran£ to ·rhe conduct of our lives as our political environ
menr~,~·e · a·re, after: all, embodied beings-free; contJ;ol of and. . ' . . .. 

1 s ~.g. Cuhi!n, •Capitalism. Freedom and the Prolt'tariat'. 
10 for ~oub~s about the quami6~biliry o( fretJ.lm, se~ Dworkin, Taki11g Rights 

Serio~ly,. pp. J.68 ff., and 'Liberalism'. p. u .... For .i .more optimistic apprQach, see 
Steiner, ·How Fr~d' · ' · 

17 W JIJrlln, Propury .J11J Libt!rly. 
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freedom to manipulate and rearrange .elements of that environment 
are as important to the human individual as, say, the traditional 
politic_al freedoms. 18 · • 

The elemen~ of exclusive use which property rights involve is 
often j~stified on· the basis of its connection with -freedom and 
privacy. If every resource is publicly controlled or in principle 
availab~e for use by ;ill on equal terms~if, for example, every place 
is a public place-· -. the use of material resources by an individual 
will in every case count as an 'other-regarding' action (to use the 
terminology associ a red with J. S. Mill}. 19 And since every action 
involves the use of some material resources (if only the land to 
stand on. to perform it), it would follow ·.that individuals were 
answer~ble tq others for each- and every action they performed. 
This, i.£ ·may be argued,- would be intolerable: such complete 
answer~bility .. would be morally ·exhausting and ·individually 
debilitating. If so, it would seem to follow that there· must be a 
realm of private freedom somewhere for each individual-an area 
where he ean make decisions about what to do and· how to do it, 
justifying these decisions· if at all only to himself. Again, to the 
extent that all action involves a material element, it seems to follow 
that such a realm of private decision would require an individual to 
have control of a certain. material environment (a home, for 
example) fr9m the use of which the interests and conc~rns of others 
and of society generally could be taken to be excluded. Of course, 
one does not want to insist that the virrue of private property is that 
it can be used selfishly, without any consideration for others; on the 
contrary, ownership rights like all rights can be exercised in ways 
that are morally wrong and objectionable. 10 But-so the argument 

· would go-it is important for individuals to feel that they tan make 
some decisions without treading on the rights ofothers, decisions 
which, though sensitive to others• interests do not in their nature 
require that the Others in question have to be consulted before they 
are made. · 

A second argument links property and privacy in a different sense. 

18 Cf. the discussion in Steiner, 'Structure of a Set of Compossible Rights'. It is 
not. ~lear wheth~r Steiner iRtends to develop rhis into an argument specifically for 
private_ property, or in_co an argume~t that a consi~tent scr of rights presupposes 
some sort of property system. I am inclined to doubt whether his arguments can rake 
him very much further than the latter (very weak) conclusion. · 

~~~ Mill. ou Liberty, Ch. x • 
.ao See Waldron, •Right to do Wrong•. 
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Huma:ns need a refuge from. the general society of mankind. They 
need to have a place where they can be assured. of bei.ng alone, if 
that is what they warit, or assured of the conditions of intimacy 
with others, where intimacy is called for.·This is not just a matter of 
having private property in a ·house, a flat, or a room of one's own; 
what is required is what might broadly be called 'a household', that 
is, the gathering together of a11 the resources (furniture, kitchen, 
library, bath, bed) necessary for the performance of the tasks which 
it might be· thought important to be able to perform in private. Of 
course, no one wiU deny that the resources of a household are 
necessary for human Hfe;·and every humane property system will 
seek to make them avaHable for all. What distinguishes the present 
argument is the contention that individuals need to have the.se 
resources available·to them on a basis which excludes others from 
their use: they need to havt not just a household, but a household 
of their own.11 

. 

The element of free trade requires a more complex defence, if 
.only because buying, seJling, and giving are not strictly actions 
which we can be free or unfree to perform but rather the exercise of 

·powers which are or are not given recognition and effect by the 
society. (A society could withold the right to buy and sell goods 
;without there being any action whose performance was actually 
prohibited. A could be left free to pass a chattel to Band to receive 
another in return; it is just that these actioJ:tS would have no legal 
effect.) For . this reason, talk of freedom of trade-like talk of 

. fre~doin of contract-belongs in a different logical category from 
.. talk of, for example, freedom of speech or freedom of assembly. 
. In outline, an argument forth~ impori:aoce Qf freedom to alienate 

. property might go like this .. Conducting and planning one·'s life is 

. ~ot just a matter ~f what one do.es by and for oneself; it is also a 
matter of the accommodations one r.eaches with others. This is as 
true in the matednl sphere as it is in, say, the .sphere of sexual 
relations. In both spheres, people are capable of, a·nd are inclined 
to, reach accommodations with others on their own terms and on 
their ~wn initia-tive t~ satisfy needs or wants that they cannot 
satisfy op th~ir own. They will regard these accomodatioris and the 
terms on which they are reached as· partly constitutive of their 
social being, as establis~ing a pJa·ce.for the~sel.ves in· a community 

u An ·argument along these lines 
0 

can be found in Arendt, Htmrm~ Condition: 
pp. 2.9 Cf. and 61 lf. 
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of pers~ns .. They will ~esent ~ny poiitical or.der which treats these 
accommod~tions as though they were of no consequence, as though 
the fact that they were arrh·ed at by individuals coming together on 
their own initiative meant that they did not matter.u · 

Of course, the analogy between sexual and economic arrange
ments should not be pushed too far. In ·the former case, \\'e should 
place great stress on the e1ement of passion, love, and intimacy in 
the arrangements that people make, and on the fact that this makes 
it doubly wrong to disrupt .or undermine interpersonal accom
modations i11 this sphere of life. The analogy is not meant to suggest 
either the Kantian line (which Hegel attacked} that marriage and 
sexual relations can be analysed as contracts or the equallr absurd 
view that market relations are intimate and affective in character.:~ 
The real analogy is that in both cases indh·iduals attach importance 
to the ability to enter freely into arrangements whose shape and 
character they have determined in interaction with the others 
whom they want to invoke. More abstractly, individuals like to 
exercise their capacities of deliberation .. reflection, and choice in the 
shaping of the local sodal en\'ironment in whic~ ther are to live and 
ac_t. It is true that not all aspects of-a person's social environment 
can be shaped in this way, and true too that just beca~se it is a 
social environment, no individual can expect that his chqice alone 
will have a conclusive or determining effect. Defenders of private 
property are sometimes accused of overlooking.the sqcial side of 
human nature. But that is unfair. What may be true is that they 
have a somewhat different conception of human· communality 
than, say, their socialist orronents. They do not belie,·e that human 
communality is exhausted by participation in the life al'!d decision
making of a society taken cu a whole; ther insist that respect for this 
side of human nature also involves respect for what might be called 
the micro-social arrangements that couples, groups, or dusters of 
people enter into on thei~ own. 2.4 

Adam Smith wrote about 'a certain propensity in human nature 
... the propensity to truck, barter and exchange ~ne thing for 
. another!. 1~ It was not Smi~h 's intent.ion to argue that ·everr •natural 
propensity' in man should be indulged, or that cnaturalness· formed 

u Cf. Nozick, Anarchy, Statt; 1md Ut~pia, Pt. III. · · · · · 
1

, l-iegel, Philosophy of Right. sectS •. 7)R and .1~3R. Ste also \'t'al~ron. '\l"hrn 
J usticc Replaces Afftction •• · · . ·: . . . . , 

.2.4 I am grateful to Zenon Bankowski (or me Formulation of mis poiin. 
1

' Smith, WeDitbo{Nations, Bk. J, Ch. 2., p. 17." 



- . i -::r-

d.; l:.iW iuc di5ringi!ishing d:.ux .ircc.:i.;,.:rci \\"hi-=h we s.houJd rega..n:f 
.::..; r:i;r r~ irom ~w-e ihouJ.:I noL Hi5 .lrgumenr is more utilitariari · 
in .:h..i.i:'.a-:rer: .. rhe induJgeu.:e 9i J:h.is. p_r.:..pe~iqr,· ar. least, generateS 
\\·~.sh..h ..ind opuJen~ whkh benefirs iY~ryone._ Bur one mi~~ want 
to mJke our some son of righr-baseJ 4rgument a~<;mg _me lines I 
ha\·e .;.lreadr _indicated. The existence oi mis propensicy in almost. 
erery s.odery, n~ matter what irs Qfficial.property sysrem, is ar least 
prim~· facie evidence mar ir correspo_nds wan interest. which ought 

. r·o be caken seriously in systems of poliri~.d economy. . . 
.In Chaprer 2. we noted char an argumc-m for private propercy was 

. nor necessarily an argument for free rraJe or for _vesting individual_s 
with a power of alienation (see section 7 of chat chapter). Bur the 
son ot argument we have just been considering may have an impact 
on the ca~e for prh•are properry in nYo W:l)'S. First, if we are already 
con\·inced that mere is a ~ase for privare properry in the· sense of 
gi't·ing indi\'iduals rights of exclusive control and decision over 
panicular resources, such an argumenr,may convince us that those 
rights should he packaged together. with a power to buy, sell, and 
exchange them. Secondly, we may be convinced that private 
proper[}' as such is a good idea purely on rhe basis of this argument 
about the right to exchange. That is, if we think it important for 
individuals to be free · ro encer into arrangements with others on 
their own initiative regarding the us~ and control of' material 
re)our~es, \\•e may conclude that the only way they can have this 

· freedom ·is if they are· accorded rights of exclusive control and 
decision over rhe resources that they might want ro · oting to these 
accommodations. The case for private propeny~ then, would be · 
deri\'ed from·i:he case for freedom of trade, rather than vice versa . 

. , . . 

4- PRIVATE PROPERTY AND Pl)SJTIVE LIBERTY 
. ' .. 

In the previous section, I sketched some argu.menrs to rhe effect that 
\'ilrio\1s liberries associated with privat~ property are parriculacly 
imporra.nr for human beings in general. Sometimes, however, the 
argument is not so much that a particula'r liberty is important in its 
own· righr, as that having it or exercising it is important for 
establishing oneself as a free man. The idea here is that freedom is 
some[hing like a· qloral starus to be attained through one's efforts 
and perhaps with rhe assistance of others. Freed~m is nat· seen in a 
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purely negative light, as the absence of obstacles to action in general 
or to actions. of. particularly imp9rtant types; it is seen rather as 
something po~itive-. as, something disti~ctive .and spedfic. which 
may or may not exist, or which may or may not be brought into 
existence, in the space from which the obstac!es. to choice and 
action have been cleared away.16 · 

We cannot. go far into the details of the controversy about 
:'positive' and 'negative' freedom. There is, however, one point that 
I wish to stress. ln. ·his seminal pr~sentation o~ that co_ntroversy, 
Isaiah Berlin confused matters a bit by suggesting that the purely 
negative conception of libeny was opposed by a single. ideal of 
positive liberty-an ideal of self-mastery and the 'higher' self which 
was connetted .. 'by steps which, if nor logically valid, are histQrically 
and psychologically intelligible' to a doctrine that 'true freedom' 
involves social identification and social responsibility.17 In fact if 
one is doubtful about a strictly negative view of liberty, such as that 
proposed by Hobbes-'Liberty, or Freedome, signifieth (properly) 
the absence of· Opposition; {by . Opposition, I mean externall 
Impediments of Morion)'18-then it is possible to move out from 
that negative position in one or more of a .variety of 'positive' 
directions, each placing stress on quite different philosophical 
themes, and yielding a diversity of non-negative conceptions. Each 
resulting conception has some claim to be regarded as a •positive' 
.conception of liberty, since each focuses on something speCific and 
distinctively important that niay or may not exist in the space that 
purely negative Iibert)' guarantees. Each indicates that something 
more than the mere clearing away of external obstacles 'is required 
before genuine freedom can· come into existence, but they offer 
different and competing conceptions of what that something is. In 
other words, the positive critique of negative liberty may involve 
several different themes, and· it is a mistake to suggest, as Berlin 
appears to, that those themes must always be packaged together. 
(That this is an important mistake can be· seen from the prevalence 
of •slippery slope' arguments in the are·a.) 1 9. 

For our purposes, it is important to see that there is a variety of 

L& ·1 owe this forrriularion ro Berki, 'P~IiticaJ Freedom and Hegelian Metaphy~ics', 
pp. )66 ff. . . 

2.7 .Berlin, Four EsstJys, p. 1 51. 
aB Hobbes, Leviathan, Ch. 11, p. 161, 
19 See the discussion in Taylor, 'What's Wrong with Negative Liberty?'. 
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arguments' for (and ·against) priv~te property based on positive 
liberty, derived from these various critical themes. ·. · 

(i) Liberty and Indepeudence 

According to Berlin,- 'The ''positive" sense of the· word .. liberty" 
derives from the wish on the part of the individual to be his own· 
master.] wish my life and decisions to depend on myself .... I wish 
to be the instrument of my own; not of other men's acts of wil].•Jo 
As it stands, this does not seem far from the negative conception, 
since imposing external obstructions to another's behaviour is the 
best-known way of making him an instrument of one's will. But 
there are also other mode_s of domination and dependence.: 

The slavish follower of fashion, the sycophantic .retainer, the 
bureaucrat who follows orders unreflectively, and the.'rriasses' who 
worried Mill and Tocqueville (who 'like in crowds'), are all free in 
the negative sense that their actions are not blocked or compelled 
by others' domineering wills.·JI But they are not masters of 
themselves, independent of others' wills: on the contr~ry, the 
exercise of their negative freedom is constantly conditioned by their 
perception of the appro~al and disapproval of .wills other than .their. 
own. · 

·.independence as a positive aspect of liberty has often been ,linked 
in the Western tradition with the idea of citizenship. A citizen 
should be one who is in a osition to brin his Oltl1l . ud ement to 

'
0 Berlin, Fo11r Essays, p. 13 I. 

'
1 Mill, o, Liberty, Ch. 3, paragraph 6, p. 7 4. 

,:~. e.g. Rousseau, Social Contract, Bk. II, Ch. 3· See also King and Waldron, 
'Social Citizenship'. 



. . . . 8._ Ge,erid-Right_-~ased Arg11ments JOI 

understood i~ i:he: sense ~f rough equaiity: no 
0 ond .:O~st be rich . 

enough-to be able to ·purcha-se the dependence of another nor poor 
eno·ugh to be bought in that 'vay,H This'idea see·rris to' generate a 
·require_ment that a free ·man· must have sufficient e~onomic security 
so that he does 'not have to' depend on others' say-so to satisfy· his 
basic wants and needs. For if he 'is economically dependent; he will 
be ·sensitive to the necessity of not offending and perhaps of 
pleasing and flattering those on whose sa)·-so he 'relies."As' lvlill 
pointed out., the threat to freedom of thought in modern society 
comes not so ·much from the criminal law but from our submission 
to what we think are the opinions of those we have to please: 

-. . .. . .,. 

In respect to all persons but ~hose whose pecuniary circumst.~~ces make 
rhem independent of the good will of other peop_le, op~ion, on this subject, 
is as efficacious as law: men mig.hr as weU be i!llprisoned as exc',lud.ed from 
the means of earning· their bread. Those whose bread is alr~ad}~ · seeured, 
and who desire no favo~s from men in power, or 'from bodies of 'men, or 
from the public, have nothing ro fear fro·m the open a\·o\\.·al of opinions but 
to be ill-thought of and ill-spoken of .. -)4 · '· 

Clearly, private property, as we ha~·e defined i:t, offers .this. se-~urity 
and independence. If a r:nan owns the. resources he needs, then he 
~epends for his use of them on the say-so of no one hut h~rns~l_f_, and 
so material necessity is unlikely to be cransfor1'17-ed into mo_ral or 
political depende·n~e. There m~y of course~. be other causes of 
dependence: according to Rousseau, the 1uxury of modern society 
corrupts freedom and cdeprives the state of aU its citizen.s by, m·aking 
some the slaves of others and all the sla,;es of opinion'.H.And there 
may conceivably be non-pri\';lte systems of property ,\·.hich could 
provide a guaranteed subsi~tence without op~ning up the danger of 
the developmen~ of relations of dependence, either of indi\·iduals on 
each other 1 Or of individuals on their rulers, Or of indiYidua)s On the 
opinions of the masses. But the broad direction of this arg~n11ent 
from positi.ve liberty to prh·~t~ property i~ e\·ident enough. 

(ii) Self-A~sertion and Rec.og,iitiotr 

. ~o far·i~dep~ndence ·has qeen defin~d neg.ati\'el)·. B.ut co~ceptions of 
liberty as fndepend.erice h·a·v~ sometimes been t~nderstood in a more 
positive and 'active serise. It is necessary for the fr'ee man not onlr to 

H See e.g. ibid. Bk. I, Ch. 9; al~o Rou~seau. Politit·a~l EcoJJOm)·. rr· 1_-q ff. 
H l\·lill, On Liberty, Ch. 1, p:n;~gntph 19, r- .~9-
H Rousseau, Social Contract. Bk. Ill, Ch. q. 
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be independent of others, bu~ acri\·dr ru assert himself as a free and 
ind~pendtnt ll.il.l and tO be· recognized lS such by others. The need 
for self-a~serrion i~ connected with an idea that alie freedom 'is· 
neLt':)sarily self-conscious, and so musr be made real-to rhe agent by 
deliberate actions rhat ha\;e the display and assertion of freedom as 
their r.li~OII J•etre. The need for re.:ognirion is connected with a 
meraphysical doctrine abo~r· the relation of . se.lf and orher: 
subjecrin:lr,- at lea·st, and perhaps obje.:ri\'ely roo, a self has no real 
being ex.:epr i~ irs cohs~ious relations ana interactions wirh others . 

. The:;e philosophical ·[hemes form an important parr of HegeP~ 
("u!Keprion of fre·eJo·m and of rhe ;.ugumenr for priva.re propercy 
rhar he Je,·elo:ps on rhar b.His, and they will be discussed in more 
derail iri Ch~prer 10. For rhe presenr, we should note three ·main 
connc:crions that they haYe wirh ·rhe idea of private prope-rty. 

Firsr, self-asserrion can be unders·rood as a. man,s assertion of 
himself ag~ihs·r nature. Narural · resources by themselv~s are 
'blanldr ·riu~reriaP with 'no ·point or pu~pose of_ their own; if_ they: 
are ro hoWe! a .pOlpt Or purpose they lllUSt be given one by .being 
occupied. by human goals and purposes'. 36 By investing a niuural 
obj~.:r wirh purpose an individual becomes aware of the priority of 
will in a :world composc:d largely of ~)bje~ts that \=annat actively 
possess ir. Thus he cea·ses ro· regard him:i~ If as a niere· animal'parr of 
n'arure and ·begins ro rake seriously rhe special ari4 distinctive 
fearures of rationality, purpose, and.,.Y.ill. No\v strictly this ·rieed not 
. r·eq uire 'pr iva rc:' a ppropria rion on the: poi rr of each individual,' for it is 
concc-i\·ablc: rhai~ acri\'e parriciparion in a collecth;e· appropriative 
enre-rprisc: would be enough to ·make one conscious of the 
superioriry·of human will, and,., fortior/ of one,s"own will, over the 
n;.uur.il worl~. \'(lhar is ne~essar)' is thar :~.\ch .human involved in the 
pn.lt~it 1'mist. see himsdf as pJrtkip.1riilg .in the U'i//iug. p/cmllillg, -: 
·.J,id ~·i:mtrullillg aspecr of lhc:.enr~rprisc!, nuhe'r [han: merdy being 
harnc)~ed [Q somebody else's or [o·' 'a 'group's appropriative 
enterprise as though he were m~rely a· n.uural force," like a beast of 
burden ur like·wact'r-power. , ' · · · · · · · · 

S~LunJ)y,' self-assertion can be' Ui"'lderscuocl as a· mail's'assercion of 
himsdt against other men. In rhe economic sphere, rhis may be 
rhoughr to require rhe possibility of ·resource use on th~ 'ba'sis that 
his own plans, proje'"rs, and preference:i '"ount for somerhing, and 
do not J.lways have ro be rarified or agreed ro by others before they 

I ! 
0 

,I 

1" 'R)·an, Proputy ~uJ Poliri.-.il i"he~ry, p. 111. 
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can be put into effect. In. a_ more ~treme form, the demand for self
assertion may lead to a celeb:rarion· of competitiveness and even 
aggressiveness in the e·conomic s"phere. ·Here the link with· private 
property~indeed . with a. compe~itive, capitalist market-is 
evident. It is interesting, however, that the· further the self-assertive 
conception of freedom is pushed in this direction, the less it tends to 
justify private property a~ a general human right. For it may be that 
what is important to freedom, on this conception, is not the actual 
possession and exercise of ownership rights, but the active and 
competitive endeavonr to obtain them. Thus a man who is 
propertyless n'iay stiH"be free if he is asserting himself continually in 
che scramble for appropriation. Freedom, on this conception, then, 
jusri.fies'·a right to private property only· in the rhird of the four 
senses that we distinguished in Chapter I (section 4): that is, it 
justifies the claim that everyone should b_e. at least· eligible to hold 
property. rather than tha·t private property is something that 
everyone must hold. This distinguishes it from the other arguments 
in this section which, to the extent that they j~stify private property 
at all~ justify an individual right to private property in the more 
·substantial se~se. I shall say a littl~ more about this in Chapter I I. 

Thirdly, the element of recognition may be lin~ed to that of 
private property in the following way. Since ownership rights 
impose constraints on the behaviour of others, my having these 
rights involves others' recognizing me as a source . of moral 
constraint and thus as. a lo'cus of .respec~. They must lhpit their 
d~sires for the sake of my freedom, and their willingness to do so 
gives me a cmifidence in the. social importance of my fr~edoin that I 

_ might not have .if ir refl).ained· .a .. purely jnd,ividual characteristic. 37 

.. However, (to aa1ticipate the di~cussion in Chapter 10) I have my 
doubts about this. To be taken seriously. by self and others, an 
individual nuis.t, on rhis Hegelian line, be recognized as a bearer of 
fights and, to the extent that recognition is important in the 
economic sphere~ as the bearer of rights in . rel~tion to _external 
resources. But s"ysrems of private property are not. unique in 
investing individuals wirh rights over·ext~rnal resources: systems of 
coinmm1 propert}r do this (e.g. everyone has a right to use the park) 
and so inay systems of collective property (e.g. everyone has a right 
to participate in collective econ·omic decision-inakhig or to have his . . . 

, 7 See the discussion in Knowl~, 'Hegel on Property and Personali[}''. See also 
Plamenan, 'History as the= Realization of Freedom', p. •P. 
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needs and interests taken into· account). Thus the argument from 
recognition moves too quickJy Jro·m the idea that there should be 
property rules (which will in many cases confer .il)dividual rights) to 
the idea that t.hose rules should constitute a specifically private 
proper:ty regime. 

(iii) Coercion and Autonomy 

So far, we have concentrated on what may be called external 
aspects of positive liberty: independence of others, and self· 
~ssertion and:recognition in the external sphere. But ~ther themes 
in the positive critique of negative liberty are concerned with the 
internal character of individual choice and freedom, and with the 
obstruction and as~istance of others to the extent that this affects 
the internal aspect of free.dom. 

Aspects of this theme have long been accepted, at least implicitly, 
in the negative tradition. The core of the negative idea is that 
freedom is threatened only by ·external human ob~tacles to action. 
But this takes care of only a very small proportion of what even the 
toughest minded liberal would r:egard ·as threats to freedom: cases 
of actual physical restraint and violent imped~ment. Most threats to 
freedo-m, however, are coercive in character, involving the threat of 
simctions rather than t~e imposition of impediqtents. (Note, 
however, that coercion may involve both: it is .only because the 
gunman has ·me in his power that he is able to threaten me.)3 8 A 
threat leaves~ victim with a choice: he decides whether to-open th~ 
safe. or let his friend be burn~d alive, and the person making the 
threat need pose no obstacle to. that choice-one way or the other.39 

So in ·order· to explain ~ow coercion threatens. freedom, it is 
necessary to lay stress on the way in which the victim is constrained 
to make his decision-the mode ~f his decision-making- rather 
than on the sheer existence 'or non-existence of a certain behavi
oural option~ We must look ·at. what threats do to what happens 

18 Ronald Dworkin has suggested to me that all that is wrong with coercion (by 
threats) is that someone has unjustly interfered 'Yith another's Jife or go~ds so as to 
constrain his options. On this account, making the threat and putting the choice 
problem to the victim are not in themselves unjust; rather, they are, in many cases, 
the upshot of injustice. This is an interesting view, but there is not space to discuss it 
any further here. (Perh11ps the issue of the. inj\]stice of coercion should be separated 
fron1 the-is~ue of the way in "which if undermines freedom.) . . 

J!l cr. Aristotle's ~ccount of voluiuariness in N;comncl)emr Etl1kS I lto• (Ross 
trans., pp. 48-9). 
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within the spa·ce of negative freedom that threateners typicalh·Ieave 
clear for their victims' decisions. 

·_The m~st promising account is that a threat affects my freedom 
by tying a decision, say, about whether to gi\'e money _to a certain 
individual, to a motive or desire .which I find it more or less 
impossible to resist and which I would not normally want to be 
moved by in decisions of that sort.40 If we offer this sort of accpunt, 
we presuppose a conception of freedom invoh·ing an a~iliry to 
distance oneself from the immediate impulsion of desire and to 
choose what so_rt of desires to be moved by in various areas of 
decision-making. 41 . · · 

This conception of freedo•·n may be identified with cerr:1in 
elements in the liberal ide<ll of auto11omy. Autonomy need nm 
involve, as Kant suggested, the transcendence of desire and the 
determination of the wili by the form of reason alone. But it does 
involve the ability to stand back from one's occurr~nt desires. to 
determine in some way-on the basis of a thought-out concertion 
of the· good-which desire~ e1nd preferences one wants to be 
motivated by, and thus what is going to count in one!s life as a 
prospect, an opportunity, a practical consideration, a harm~ and a 
set-bac~. With this done, choice, decision, and action are a matter 
of· responding to those values and to the desires that h:;tve been 
given this reflective precedence, and of restraining ,the impulse to 
respond to the immediate pu·ll of each preference as it: arises. 

Some desires are less amenable to this process and _we find it 
difficult to resist their immedie1te impulsion. These indude.our basic 
needs: the imperatives of our 5un·ival and the minimum .<;onditions 
of our existence as rational and potentially moral .beings. In 
formulating and executing a conception of the good we must take 
the existence of these .desire~ into account and aJlow for the 
satisfaction of basic needs in n wav that does not undermine the 
ethically more important business. of distancing. selection. :md 
restraint. So an adequate. conception of autonomy_ will allllW a 
place for the i_mpulsion of need, but will try to draw a distinct'ion 
between. th~ types of choices .and actions most appropri~tel)· 
motivated in this way and those whose moth·a~ion should be . . . - . . 

40 I draw .here on ~he excellent lli!=cus~ion in ·Frankfurt. 'COC'rcion and Moral 
Responsibility'. 

41 See also Frankfurt. 'Freedom t'f the ~'ill" and Ta,·lor. '\T'h:u's. \'t'rom~ with 
Negative Liberty?' · ~ 



f~.-= :::.:-..I .i.W:Uiklu..""""'VUS-~-•• TbJ..:i ~Oi:..:::.i.a ti buuaJ w ~ .:nun~-· 
~- ru!. t.X..i.illp!e, pcrh..ipj i[ is .:.; ;-ropri.ue rh..u dlc .-~. 
wbcrhtr w wod: ur nur s.hould bt Impelled by the desire for 
5mrciUJJ.:c; bm is ir appropri.arc mai: rhc choice of a career sbou.ld 
be .:l~i:trmined in dlli way?} .Autonom~· i:; dueatened dlen nor in~ 
w.~~ ~~·hen neeili i.mpd beha,·iour, bm when rhe boundary belWeeD 
auiun5· rhar are appropriarelr impelled br need and actions rhat are 
nor i:i ~rossed:P. . . . . 

Coer.:ion, as we ha\·e seen, .is one w.1y of crossing. rhat boundary. 
\\'herher or not we should gin:- large sums of money ro strangers is 
nl"n, lm .1ny J.~..:-ounr of J.utonomy, rhe s~1rr of decision rhat should 
be impdled by rhe desire nor co be burned co death. But the 
boun~arr is also crossed when cercain desires take on a pathologic~ 
ally impulsive character-when, for example, the desire not to go 
ourdoors or nor to ralk in front of. large groups of people (a desire 
we would normally wanr [Q be able [0 disrance ourselves from and 
consider whether to be morivated by ir) rakes on all rhe compulsive-
ness o{a basic need.-u· · 

A third threat to autonomy is mi.1re relevant to rhe issue of 
prop~rr)·. If a person is faced· wirh ahje-.:-r and long-term material 
deprivation, he will be preoccupied wirh his most impeliing needs 
and ,•.-ill have neither rhe opportunity nor the psychological space 
ro consid.~r. in general how he wants his life to go. His behaviour 
\,·ill be ..:-omposed almost entirely ot accions impelled by the 
elememJry need ro find <1 subsi:;rence. Immersed in his basic needs,_ 
he ne\"er has the opporruniry to attain rhe auronOQlf and control of 
his desires r·har \\'e value in human freedom.H · ·· 

Thi.s is anoth~r basis on which it may be argued that true freedom'·· 
requlres_,material securiry. The point is not the familiar banality 
that iris a mockery. to offer ci\'il and poliric41l freedom to a starving. 
man; rather it is that being a free nun positively requires some 
degree of material securiry, since without it one would never have 
the opporrunicy to exercise the reflection, restraint, and control that 
constitutes an autonomous .life. . 

By itself this isnor an argument frori1 liberry to private property. 

-4~ I ha\·e drawn here on work b)· Raz in 'Libtralism, Autonomy and Neutral 
Concern', pp. J 10 ((.But my account, I think, dt\·dops his suggestions in a rather 
differem Jire....-rion from that in which he wams to tum them. I am grateful to joseph 
Raz for dis.:ussion of these points. · · · 

41 See Ta)•lor, 'What's Wrong with Negative liberty?', p. 18 s. 
44 Ci. Raz, 'Libtralism, Autonomy, .and Nt~rrJI Concern', pp. uo-I 3." · · 
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. At most it is an argument for universal provision for pressing 
material needs. Indeed with its welfarist. implications, it has been 
one of the·main foundations for the social democratic case against 
private property, at least against private property rights that are 
unequally distributed and unlimited by any obligation to contribute 
to social provision:u However, when combined with the point 
about the need for moral, political, and . therefore economic 
independence, considered earlier, it 'generates a very strong argu
ment for something like the ideal of a property-owning democracy 
in which material security is gua-ranteed to all on the basis of 
resources or sources of income duit they own. -

(iv) Freedom ant! Jyforal Duty 

There is, in Western thought, a long and venerable assoctatton 
between freedom and morality, in which the requirements of right 
action and the performance of moral duty are seen "not as 
restrictions on individual freedom but as its fulfilment or culmin
ation. Philosophers as diverse as St Paul, Augustine, Locke,· Kant, 
and Hegel have drawn a distinction between licence and ·Uberty: 
between abstract, subjective, and capricious notions of freedom, 
where freedom is supposed to consist in the ability to do anything 
at all,- and more mature and profound conceptions of freedom, 
where freedom resides in the choice ·of right action and is 
problematic in cases of moral evasion orwrongdoing.16 

PhenomenologicaHy, the· basis of this distinction lies 'in the 
experience of moral weakness: the familiar sense that in ·failing to 
live up to the moral standards we· aspire to follow, we are subject to 
the compulsion and determination: of motives a'nd aspects of our 
character that we would want to repudiate 'if we had the choice'. 
Philosophically, the position has been expressed in terms of a 
number of positive rhemes. First, it is expressed in. terms of an ideal 
of self-mastery. A higher or rational 'real' self is contrasted with, as 
Berlin puts it, 'my "lower,. nature, the pursuit of immediate 
p~easures, my '~empirical" or "heteronomous" self, swept by every 

45 See e.g. Plant, Equality, Markets and the State. . 
46 For a helpful discussion, see lgnatieff, Needs of Strangers, Ch. 2., "'ijle tension in 

Kant•s philosop~y becweeri. freedom as. duty an~ the possibility of autt;momous 
wrongdoing is explored in Clarke~ 'Beyond 14The Banality of Evil'"•, pp. 42.2. ff. For 
Aristode's view that we are au.tonomously· responsible fo'(' bad aaions as well as 
good, see Niconracheau Ethics I 1 I 3a (Ross t~ans., pp • . S9 ff.). · 



II: The Arguments 

g':JSt of desire and _passion, needii~g to be rigidly disciplined if it is 
ever to rise to the fun height .of its "~eal". nature!. "'7 There is an 
implicit contrast here b~tween pass.i?n and reason, betwe~n the 
human and the animal sides of man's nature~ Secondly, and 
connected with that, it is expressed in terms of the ideal of 
autonorny, where there is thought to be a unique .moral solution to 
th~ problem of organizing and controlling one's life in accordance 
with .a chosen conception of the good. "' 8 Thirdly, there is a 
paternalistic connection between the idea ·of respect for liberty and 
respect for persons as rational (or potentially rational) beings. As 
L. T. Hobhouse put it, · · 

[Liberty] rests not on the claim of A to be let alone by B, but on the duty of 
B to treat A as a rational being. It is not right to let ... error alone, but it is 
imperative to treat ... the mistaken or the ignorant as beings capable of 
right or truth, and to lead them on instead of merely beating them down. 
The rule of liberty is just the application of rational method. It is the 
opening of the door to the appeal of reason ... 0 

Fourthly, it can be expressed in terms of· virtues like prudence, 
stability of character, and responsibility, in a normative sense. The 
free man is not blown hither and yon by following every whim and 
capriCe: he seeks what T. H. Green described as 'a permanetit good' 
where the establishment of a character, and the connection between 
his actions now and his actions in the past and future, are stabilized 
by an awareness· of traditional wisdom and concrete, settled, and 
determinate goals. so Fifthly, to the' extent that morality is under
stood as a social system rather than an individual ideal, it can be 
expressed in terms of the idealist view that only ·by participating 
properly in the moral life of his community-only by. following what 
Hegel called 'the duties of the station to which he belongs' -can a 
man find true and fulfillirig freedom. 'Duty/ as Hegel put it, 'is the 
attainment of our essence, the winning of positive freedom.' s 1 

I want to take up the last two of these themes in more detail in 
the sections that follow. But what, in general, are the implications 
of this 'moralized' conception of liberty for the defence of-private 
property? 

~ 7 See e.g. Berlin, Four Ess11ys, p .. IJ:z.. . , . . · · 
' 48 Perhaps this poinr does not depend on the hypothesis of a wriqrte,solution. As 
~n points om in The Morolit-j of Freedom, the point would St<tnd, pro\·ided only 
I hat there are some possible conceptions.of.the good th~t O!Jght to ~e. rejected. 

,. 9 Hobhouse, Uberalism, p. 113. -. · 
5o Green, Lectures 011 Political Obligation, p. 7· 
~· Hegc1, Philosopl1y of Right, sect. 142.. 
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A prelimiila:ry point to note .is this. If liberty (as oppose9 to 
l_icence) comprises only actions which it is reasonable or right for 
the agent to want to perforn~.s:. and if standards of rightness or 
reasonableness make reference to prevailing rules of property, then 
it will hardly be possible to criticize existing property institutions 
on the ground that they limit liberty. Equally, howev~r,. ,it will be 
impossible to defend existing rroperty rules on the basis of this sort 
of conception of liberty~ sitll"C the latter presupposes already that 
those property rules are mora11y justified. l\.laybe tha~ justification 
makes reference to some other COnception of liberty; but Ob\"iOus}y 
our justification of private pr9perty cannot depend on a conception 
of liberty that presupposes _it a I ready .n 

However, if we can offer an indepenoent account of the ,·irtues of 
acquisition or the exercise of private propercy rights, we rna·y be in a 
pqsition to offer a libertarian defence of the pr~percy-ow~Jer against 
those who claim to be prejudiced. by his activities· along the 
following lines. To restrict the o·wner's· activities would be to place 
restrictions on liberty, since he is performing the morally good 
actions of bringing hind into cultivation and. ta~ing. natural 
resources. ·But his activity, in its appropriative aspect, places no real 
restrictions ori others' liberty since the desires it fru.str~tes are the 
mo~ally unreasonable desires ge"nerated by en'\1~ •. cm·eto~sness, and 
idleness. We have seen that there are hints of such 'an arg1:1ment in 
Locke,s"' but we also saw its difficulties: it is easy enough ·to show 
that the actions involved iu appropriation are reaso_nable and 
morally intelligible; it is much more difficult to· sho\\(thar it is 
morally reasonable· that those a~tions should inv~h·~· 'appropri~ 
ation. We may want to say instead that the \"irtu·e of tami.f!g natural 
resources is spoiled by the acquisitiveness th~it goes along wit_h it. If 
we say this, then equally we 'wi~l not find the complai~ts of the non
industrious unreasonable, nor ·will.we be disposed to s_ay that the 

. 'liberty' which they say is frustrated 'br propert): righ~ ·is. to be · 
regarded as mere licence. · · . ·. · · . 

Moreover, even if we can defend prl\·ate. proper(): on the basis of 
a moralized definition of iiberty, "ihere'\vili lJe serious consequences 
for the conception of pri\'ate property that results. On most 

'· . 
51 For this \·iew, see.e.g~ Benn ~nd Weinstein,.' Being Free to .Act" and Or.renheim, 

Political Concepts, pp. I s-16. . 
H This argument is suggested br Cohen, !Capitalism,. Freedom and the 

Proletariat'. 
'" Ryan,_Property tmd Political Tl.'eory,·p. -44 takes the lheme of moral de~ert in 

Locke's theory more seriously th~n I do. 
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conceprions, pri\'are proper[)'· giv~s ~ m~n righrs which he may 
exerdse·righrl)' or wrongly, re.asqn~bly or unreasonably. But if his 
ownership is defended on ·[he basis of rhe moral liberty which it 
in\·ol\"es, rhen ·\\.'e m~y have to place restrictions on chis. We may 
wahr [o say, fc}r example, that '[a] man may hold land on condition 
[har ir is pro~uccively emplo}•ed, and should lose ir if it is noe, and 
impose on owners generally enfor~eable duties of stewardship and 

·good husb'andry.H Whether rhis would leave anything recognizable 
as pri\"are properry, or whether ir would amount in effect to t~e 
)Ubs[irmion of some colle~rive concerllil'm, would then be a matter 
for debate. 

· {tl) 'C.Jpric~ and Responsibility 
In (he. posirive liberty rra.dition, rhe J1l{)St powerful argument for 
pri\"Jre property has been based on the- need for srabiliry, discipline, 
and responsibility_ in rhe exer..:ise of free.> will. 

.En:•n it an individual is able ro d_isrJnce himself from and reflect 
upon his desires, iris easy for his willing ro remain ar the level of the 
purs·uir o{ panicular whims; where one project is undertaken now, 
a quire different one romorrow, and no resolve ever becomes a 
senlect or relarivel}; permanent fearure of his intentional Hfe. What 
is done £Oday in the pursuit of sotne resolve, need not matter for 
romorro\~', for by tomorrow some quire-different project may have 
been undertaken~ wirh difterenr, perhJps e\'en opposite, criteria of 
success and failure. The result is that traditional \'irrues like 
prudence. and a sense of responsibility become meaningless, and. 
ma)·be ir even becomes difficult to develop a real sense of one's 
idenriry as an agenr enduring over periods of rime.s 6 From most 
moral poinrs of view rhis is worrying, ;.1nd ir is a worry that may 
also be expressed in rerms of Jiberry. A person who exercises his 
negati\"e liberty in this· way, living for rhe projects .of the moment · 
with no s.ense of any 'permanent goc;d', no sense of any enduring 
commitmc-nrs which might gh;e 'uniry ru his life, is nor fully free 
sin~e . he i) ·nor exercising his facuhies of deliberation, foresight, 
choice, and decision ro their fullest exttnr. · 

How might the ownership of privare properry aff~ct m~rters? 
One argument is rhai if a man,s ·subsistence depends on the 

ss R)·an, Property .JIJd Politic.Jl Theory, pp. ; ;-6. 
J .. There i~ an inreresring discussion in Hamp)hire, Thought a,d Action) p. uo. 
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·management of resources over which he has exclusive control and 
for which he has sole resp"onsibility, then habits of for~sight and 
pruaential calculation will develop, as he learns that what he does 
today may affect his life chances tomorrow. _Acts of appropriation 
and the use of resource~ takes on a special significance: 

rnhey are not merely a passing employment of such materials as can be 
laid hands on to sarisfy this or that want ... but reflect the consciousness of 
a subject which distinguishes itself from its wants; which presents itself to 
itself as still there and demanding ~atisfaction when this or that want, or 
any number of wanrs, have been satisfied; whiCh thus not merely uses a 
thing to fill a want, anJ in so doing at once destroys tht: thing and for the 
time remove~ the wam, but says to itself, 'This shall be mine to do as I like 
with, to satisfy my wants and emotions as they arise.' 57 

In a .system of collective or common property, by contrast, the 
.connection berween acrion today and prospects tomorrow may not 
exist at all. Even if it does, it is ·likely to be mediated by some 
collective conception of what that connection ought to be, and 
perhaps also undermined by the effect on· one's prospects of the 
responsible or irresponsible actions of others. (Nodce, by the way, 
the interesting distributive implications of this argument. It seems 
to imply that it is important for- individuals to own just ~nough 
resources to guarantee them a reasonable standard of living if they 
manage them wisely; to have more property t~an that might 
undermine the effect by encouraging a more careless attitude.) 

A. similar argument can be made concerning the productive use of 
resour~es. 58 It is often thoughdtriportant that a system ot property 
should allow· individuals to work productively on their own 
initiative· on certain reso"urces and retain the products' of their 
labour. This is not merely because individuals· are entitled, as a 
matter of special right to the products of their labour; if it were, 
there would be no injustice in prohibiting produc~ive labour~and 
the generation of such entitlements- altogether. Instead, the 
argument concerns the relation between production and responsib
ility. To prodttce is ·to perform action-s riow whi~h mak.e other 
actions possible in the future: I take a piece of willow··a~d I inake it 
into a cricket bat so that the action of playing a cover drive becomes 
possible with that physical object. Contrary ro the Marxian 

S7 . Green, Lectures· ou Political Obligatio,;, Leer. N, p. 2. r 2.. · . . 
58 This paragraph condenses an argument presented in more detail in Waldron 

'Producers' Entitlements'. ' 
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conception .oi production, the. intentio~al object of productive 
labou.r is no~ an image o' the finis~ed_ product but the acti~ns th~t 
the productive labour will make possible-action's ·which are not 
possible· with the resource one is working on· a·s it stands. It is the 
idea of the actions the labour will make possible, not the image of 
the finished product, which guides the production process.s' Now 
production, in th,is ser1se, takes place in a11 economies, and it is an 
9pen question whether those who perform the productive actions 
will also get to be the. ones who perform the actioris which the 
production makes possible. In a system where they do, where the 
producers and the users ·of the finished produc't are the same, 
production may make an important contribution to one's sense of 
responsibility· and the endurance of oneself over time. Production in 
its very natu-re involves action-oriented' action, action in the presen-t 
which looks towards action in the future.~ When the future action is 
kno~n at the time of production to be one's own, then the act of 
production comes ·to involve an awareness of one's future agency, 
and .. one's present -actions become permeated with a sense of one's 
persistence in time. Thus reasons which are essentially· future
oriented will be drawn. into the intentionality of current acts. In 
order· even to explain reas9ns for the performance of a present act 
of production, reference will have to be·made'tO one's-futtireself: In
this-·way a sense·develops even in one's most common and mundane' 
·actions that the various p~uts of one's life are linked together and 
w~lded into a larger str.ucture~ . · 

:Another argument concerns the object of ownership itself. If I 
have worked on some material, it comes to embody the intentions 
that ·I· had at the. time, not in the Lockean sense of ·literally 
containing something _of mirie, but in the sense that the object is 
now in a condition caused by the fact that I worked-on it with those 
intentions-rather than any others. Once that has happened, I may 
_not -be able-to change my mind-to decide, for example, to make 
something else using· ·this material:--because what I· have already 
done to it places limits on what can be done to it in the future. Once 
a sculptor begins carving a pieta out of a block of marble he may 
not be able to change his mind and carve a man on horseback 
instead. The fact that the· object registers one's intentions in this 

_way_ therefore encour~ges.a more·careful selection of intention, for .... ·· ....... ;_ - , ...... . 

59 For the view th:1-t it is the idea of the finished product lhat is important, see 
Marx, Capital, Vo,l.l, Ch. 7, p. 2.8-4. 
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the agent knows that he cannot chop and change as he ple~ses once 
he embarks upon. some. pr9ject. Again, this effect is more difficult to 
achieve if resources are not owned pri\·ately, fo·r then limits are 
placed on purpose arid intention not only b-y one's present acts but 
by the external and unpredictable actions of ot~ers. As ,ve shall see, 
this is one inter.pretation (I think it is the hest interpre~a.t,ion) that 
can· be put on the Hegel's account of the ethical ~~po~tance of 
property. 

(vi) Collective or Political C onceptio,s 

Though the conceptions of liberty we ha\·e considered up till now 
have all been 'positi\'e' in character, all of them haYe focused on 
i1tdividr1al freedom and haYe concerned themselves with the quality 
of individual choice, willing. and action. Some, it is true, ha\·e a 
sociaf element: conceptions \vhich regard recognitio_n as wholly or 
partly constitutive of personality suggest that it is impossible for an 
individual to be free if he.li,·es in complete isolation ·from others. 
Also, conceptions which identify freedom with duty may have a 
social element if {but onl}· if) duty is understood in the sense of 

· so~ial responsibility. But .it is possible to offer a critique of the 
ri'egative conception, and to put forn·ard vari9.u,~ .~ubst~ntial and 
positive accounts of what is worth promoting in the .space left to 
individuals· once external obstacles have been deared awa~-, 
withou·t committing ones.elf in any war [0 the. view -that true 
freedom consists in the pursuit of collecti\'e purposes or: .in the life 
or projects of a commun~t}-. ~., Nevertheless, \'i~ws of this kind have 
been put forward, and it is to their connections with ·private 
property that we shall now turri our attention. 

In Eng"tish. political thought, these views have been associated 
·with idealist and organic conceptions _of the relation between the 
individual and the state, and more recently with. the reception of 
niar.'tiscmt approaches to man and societr. Indi\·iduals, it is said, 

·cannot develop their freedom by acting on their own, without 
relation to· social ends. As Gre~n put. it, 'w.e rightly refuse to 
recognize the highest development on the part of an excep[ional 
individual •.. as an advance towards the true .freedom .of man·: . . . . 

'o This point is stressed by Taylor, 'What'.s Wron~· ,\·ith Ncogati"e liberty?', 
.pp. 178 rr.. . · . 
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Wb~n w~ )~· ·of iretdom as samething ro. be hightr prized, we mean a 
posim·~ p.l\\'~( or capacity of doing or.cnju)'ing, a~d mat, too, spmething 
that we do or enjoy in common wi.th orlt~rs ...... When we measure the 
progrc:.~ of a society b)' its gr,qwth in .. freedom~ we measure. it by the 
in..:rea~ing de,·dopmenr and e?Cercis~ :on [he whole of these powers of 
conmhuring tO. so~ial good \\"irh whi.ch \\'!!'. beiieve the members of the 
:,o~ierr to b~ t>ndowcd ... 01 

· · 
• • T • , ' ~ • -:· • 

Fro·m this perspecdve, purdy negative conceptions of freedom are 
arr~l."keJ lln rhe grounds th3t they are roo individualistic, perhaps 
erc-n h)O. egoistic. 1\l.ux, for ~xample; in his critique of the 
De~!Jr.ui~m of the Rights of f\1Jn, wrl)(t': 

1l1e ireedom in question is that of a man trc'Jted as an isolated monad and 
withdrJ.wn inro ·himself .... [nhe right of man ro freedom is not based on 
£he union of man ·with mi:m, bur on rhe s~pJrari011 of man from man. It is 
th~ righr ·to rhis ·s~pararion, the righrs ot the limited individual who is 
limireJ to himsdf .... Thus none of the so-called righrs of man goes 
be-rond egoistic man, man as he is in. ci\'il society, namely an individual 
withdrawn behind his private inreresrs and \\.rhims and separa~ed from the 
community. Far from rhe rights of man conceiving o_f man as a species
being, : spc,ies-life irs~lf, sociery, appears as a framework exterior to 
indi\·iduals, a 'limirarion of their original self-sufficiency. 62. . 

In· manr socialist thinkers inspired by 1\larx, this attack has led on 
to a repudiarion of the whole idea of individual .rights, and the 
subsrirurion of more explicitly communitarian modes of polirical 
discourse.") Among rhe liberal idealists, however, it led to an 
'imp1icir 'socialization' of the idea of rights: 'A right is a power of 
acting for his own ends,-for what he conceives to be his· good,
sec~red ro rhe indh•idual by rhe community, on the supposition that 
irs ·ex~rcise contributes ro the good -of £he communiry.'64 A right to 
liberry .1g.1i11st ones society, then, OIJ. rhis sort of account, is 'an 
impossibi,iry'. 6.S 

·The· thesis that Hberry has this. social. side to it .must be 
distinguished from n\'o individualist rheses. The fir.st is that the 
libe"ny of one man must be made comp~uible with a like liberty for 
orhers. The notion that 1 cannot claim libercy as a moral right for 
myself wirhout commining myself to an identica] liberty for all is 

'• Gre:en, 'Liberal Legislation•, p. 6 p. 
" Marx, 'On thejewi~h Question', p. 1~6. 
"' e.g. Pashukanis, l...Ju•,md M~rJ.'i:)m, Ch. ~-
"• Green, Le~·tur~s 011 Poliric.Jl Oblig.uiou, Lcct. M, p. 1.07. 

"• lbid.i...n."T. H, p. 1-tS·. 
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based on simple universalizability, and it characterizes even the 
most negative concep~ion of freedom. This need involve no 
s,ocializa_iion· of the concept of liberty itself. Secondly, the claim that 
libercy_involves the pursuit of 'a co.mmon good' may refer merely to 
rhe idea of an -individual good which men have in common (in the 
sense that we all have life, health, and the use of our limbs in 
common); in this case, the proposition rules out peculiar or 
idiosyncratic claims of right, and establish~s a clear and simple 
basis for reciprocity. (The ambiguity between this view and a 
genuinely socialized view of liberty is quite deep-set in Western 
po_litical theory; it is·, for example,"crucial to understanding some of 
the tensions in Rouss·eau,s concept of the general will. 66 In T. H. 
Green,s writings about freedom, all three views are run together 
with_out distinction in many places.) 6~ . 

If we turn now to the genuinely socialized conceptions of 
freedom, we will find that rhe weakest sort holds that freedom for 
each ·individual consists in his participation in the pursuit of the 
collecdve p·urposes and common life of those with whom he lives in 
society, and that freedom is not to be located in purely personal or 
private pursuits. A much stronger version has it that freedom 
cannot really be claimed as a. right for individuals at all: it is first 
and foremost a feature of collectives-a free people. or a free 
society-and attributable to individuals only to the extent that they 
participate in those aspects of the life of the collective on which the 
attribution of this feature is based. This strong v~rsion makes 
. freedom into much more of a social goal than an individt,~al right, in 
the ·sense defined in Chapter 3· In what follows, I shall be concerned 
mainly with· those weaker. versions _which make parti~_ipation in 
collective life a condition of true freedom for individuals. 
. Though these conceptions agree in reJecting a purely personal or 
private account of what liberty is, they differ in the type of 
communal involvement which they rega-rd as essential to individual 
freedom. For writers like Hannah Arendt it . is participation in 
politics, in the public sphere, rather than in economic production or 
sociallife.68 For Marx, on the other hand, political rights capture at 
most only the collective and participatory form of genuine human 

" See Rousseau, Social Contract, Bk. U. · · 
t., See e.g. Green, Lectures on Political Oblig~tion; Lecc. G, p. no and Leer. N, 

p. 1.17. See also Green, Prolegome11a, Bk.lll, Ch. 3, pp. 2.2.9 ff. 
68 Arendc, Hmna11 Condition, pp. 43 ff. For her concepcion of freedom, see 

Arendt, 'What is Fie~doan?',-and also On Revolution, pp. 2.9-35. 
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fre.~d~m; they negle~t its eco~omic substattce. In political_~ommun
ity, man 'is valued as .a communal being', but as long as economic 
life rema~ns privatized, 'real, practic;al emanc.ipation' will never be 
achieved; 69. 

[l]t is natural necessity, 'the essential human properties however estranged 
they may seem to be, and interest that· holds the members of civil society 
together; civil ,ot fJoliticallife is their rea( tie. It is therefore not the state 
which holds the atoms. of civil society together, but the fact that they are 
atoms only .in imagination, in the heaven of their fancy, but in reality 
tremend~usly different from atoms, in other words, not divine egoists, but 
egoistic human beings.70 [original ~mphasis] 

As one would expect, conceptions which locate individual liberty 
in the econom'ic life of a collective are hardly going to be favourable 
to private property, for private property licenses individuals to take 
decisions about the use of social.ly important resources without 
reference to t:ommunal purposes~ Certainly, a socialized conception 
of liberty will look unfavourably on exercises· of ownership rights 
which make no contribution to the common good. For example, in 
the political philosophy ofT. H. Green, private property is based 
on what he calls ' 

freedom in the" positive sense: 'in other words, the liberation of the powers 
'a£ all.men equally for contributions to a common good. No one has a right 
·to do what he will with his own in such a way as to contravene this end. It 
is -c~mly through the guarantee which society gives him th!lt he has ·any 
propertY. at ·all, or, strictly speaking, any right to his possessions. This 
guarantee is founded on a sense of common interest. 7 ' -· 

Green believecf that there '\vere reasons for not interfering directly 
with the exercise of_rights to 'secure social or' moral ends: as far as 
possible, restraint on freedom 'for the ~ake of the social whole 
sho-uld be 'a self-_i,rnposed _restraint, a· free obedience, to which, 
though the alternative course is left open to him·, the individual 
submits because he sees· it as his true good'.71 But the ~·ocial interest 
may 'provide a ~eason 'for adjusting the basi'c rules of the property 
sy'stem in ·a way which fosters the' vii:tuous exe"rcise of property 
rights. As we have seen, private property is a concept of which there 

·are many concepti'oris, anq ~n argument fo~ private property based 

~:9 Marx,· 'On [hejewish.Ques-tion', p. 140. 
7~ Marx; 'Critique of Political Economy', p. 504. 
71 Green, 'Liberal Legislation', p. 653. 
, .. Green, Lectures 011 Political Obligation, Lect. N, p. :u 8. 
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on a s'ocialized conception of freedom is likely to fa\·our some 
·conceptions of private·property and provide grounds for rejecting 
others. For example, one conception of ownership ·mar permit 
planning· or hygiene restrictions while another does not; it seems 
likely that a conception of liberty which makes reference to a 
collective socid or economic good will tend to fa'w·our the former. 

In theories which locate 'true liberty' in political particip~tion, on 
. the other hand, the situation is likely to be more complicated. The 
considerations about citizenship that we ha\'e already mentioned 
may come into play here, and generate an argument for private 
property on the basis of a politically socialized conception of 
freedom. Similarly, in Arendt's writings we find hints of a claim 
that. political participation- requires indh·iduals to have " rrivate 
base fro~ which they can make their forays into the public r'>litical 
arena: 

What prevented the polis from. \'iolating the pri\·ate )j,·es of its citizen~ and 
made it hold sacred the bound:uies surrounding. e3ch prC'Ireny w::~~ nC'It 
respect for private property n~ we understand it. ~ut the fact th::tt without 
owning a house a man could not participate in :rhe affairs of-lhe world 
because he had no location in it which was properly his o·wn.'"' 

This is partly a matter of roots, of ha,•ing a ·stable sense _of one·s 
identity and origins.- But·it is also a matter of. the protection for 
privacy that we discussed in section 3. In typical _ Heideggerian 
fashion; Arendt adduces the importance of political participation as 
the very thing that generates a need for a place where one can hide 
from others: 

[T]he four walls of on~'s pri,··ate prope~· .o.ffer. d~e ~nl)· r~lial;lle hiding' 
.place from .the COmmon pub)i~ world, DOt on))" from C\"ecy1:hing. that goes 
on in it but also from its very publicity, from being seen and being heard. A 
life spent entirely in public, in the presence of others, becomes. as we would 
say, shallow. While it retains its visibilit)·. it loses the q'uatiry of ri~ing into 

:sight from some 'darker ground \\·hich must remain hidden if it is nor to lose 
its: depth in ·a. very real, non-subjective sense. The onlr efficienr way to 
guarantee the. darkness of what needs to· be hidden against rhe light of 
publicity is private property. a pri\•ately owne~ place to hide in.:-4 

Though political participiuion is th~ essence of freedom, ~he 
exercise of freedom is· ~or rhe .. r'?ta.llty ·of f~fe_~· Aiendt"s plea for the 

'' Arendt, H11man Co'trdition, pp. :!.9-J;;,. 
74 Ibid. 71. 



pri._·.l;:c- u.ilin~· and .J{"vrn~/; tor "the f·a\·.ire property char pcorecrs 
.i.nd ..:.Jr;5~rures ir dows irom her re.:.vgn.irion thar. huri1ans ~eed 
SO~t. rtspitt_ fru.Ql the ~o."~o)nlijlUfl.ll forms of acri\•iry in which meir 
freedom ~onsisr.s. 
Th~ .:.enrral thesis .oi rhis se,tion ((Hlld nor be Hlusrrared ~ore 

. dearly .th.an by th~ conrrasr berween the economic and the political 
vicw:i. of communal life which socialized conceptions of libeny 

. inroh'e. ·Posjri\·e libeny' is nor me name of a single political idea_l; 

. it is .i n:~bric under which we find dustered many different and 
compeung accounts of hum.1n freedom, capable of generating quite 
dispJ r J rca ~..·ond us ions su iJ r JS rhe jus ( i hi: .uion of prop·erry systems 
i:i :..::oiJ.~..·trned .. Some o{ rh~m pro\'ide cridence for the commonly 
held ricw thar positive (as· opposed ro negative) conceptions of 
liberty arc an£irherical ro privare proper[)'. But others-even sonie 
of the ones which denr rhar human liberry ·consiS£s in purely 
.in-di,·idual fulfilment-are capable of providing. a starring_ point for 
GR-based arguments in fa\'our of thac insrirudon. 

5. EVALU.o\ TING GENERAL-RIGHT-BASED ARGUMENTS 

h is uniorrunate that in the growing literature on property, the 
'Jines of argument. ourlined in rhe prerious se~riol) have nor been 
mbre -fullr'· discussed. For example, in Lawrence Becker's Property 
Rights: Philosophic Fou11dations, though there is a brief discussion 

·of r?e rhesis that since peoP,Ie nar~rali)' want to acquire things for 
rherrisel\'e5 it would be polirically oppressive f<;>r the go.ve~:nment to 
prohibit that, there is no discussion. ar all of any of the lines of 

. arguri1em we have outlined, and only tWO dismissive. paragraphs 
'de\·oreJ ro the idea that private! propeny il\ight be necessary for the 
de\'dopineJ}r of mC?ral ,;irm·e.H There· is, I rhink, an explanation for 
this gap 'in r~e ~odern discussion. · · .· . · · · 
· The arguments we have. been considering are associated very 

srrongly \vith . the uadition of philosophici.ll idealism. Though 
idealist approaches m polirical philosopl;ly were dominan£ in 
England in the x88os ro I890S they suffered from £he general. 
onslaught on t:har tradition i.niriared by Rus.sell and others· after the 

-rurn 'of rhe cenrury.In .additi'Cm, rhe larer iciJluence of Isaia_h Berlin•s 
ana.:k on rhe positive fiberry idea cannot be overesdinated. Though 

;s Be~kt'r, Prop~rty Rights, p. 86. 
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a number of impressive rearguard actions have been fought, 
Berlin's critique and particularly his· insistence that all posidve 
Jiberty themes come naturally together ·in one package have made it 
very difficult to discuss these themes in an· atmosphere free of 
distracting worries about moral rot"alitarianism. That has made 
arguments about the _economic implications of positive freedom 
difficult for liberals. Of course, positive conceptions of freedom 
continue to be popular among socialists. But, on the one hand, they 
face quire savage opposition on. rhis from many established liberal 
philosophers. 76 And, on the other hand, socialist philosophers 
understandably havt!, on the whole, no great interest in drawing out 
of these co"nceptions any ideas which are favourable co insticutions 
like private propercy. 

The result has been not the elimination of these themes from the 
discussion of propercy, but -their relegation to a sort of shadowy 
existence in the realm of political rhetoric as opposed to substantial 
philosophical argument. For example, in 'new right' and libertarian 
discussions of property, these themes tend to be hinted at or thrown 
out in passing in the course of an argument in which other 
considerations such as lltility, efficiency, or special· historical 
entitlement are dominant.77 Equally, themes· in the positive liberty 
tradition which are uncongenial to private property are invoked as 
a basis for rhetoric rather than argument by those who· want to put 
the case against that institution·. ·we are simply told for example 
that libertarian arguments for private ownership 'make a mockery 
of liberty' -without any serious analysis of the basis and implica
tions of rhe conceptions of liberty that such arguments presuppose. 

The arguments I have been outlining should be subject to critical 
discussiQn and evaluation at three levels·. . · · 

First, we sh'ould ask: does liberty really involve what a particular 
positive conception says it involves? Or, to'put it another way: is 
the argument ·based on an adequate or on an impoverished or 
exaggerated conception of liberty?. For. example,' a GR-based 
argument for private property 'may be disputed on the ground that, 
even if private property is· required by some 'positive conception of 
liberty, still that ·conception of liberty is too far-fetched to be taken 
seriously as a basis for justification; This should. not be regarded as 

7' See e.g. the dash br;:tween B. Gibbs and A. Flew in Philips Griffiths (ed.), Of 
Uberty. · · _ · ·· · . . 

77 See, e.g. Kohr, 'Property and Freedom'i Wiggins; •occline of Priyare Property'i 
and Friedman, Machinery of Freedom, Ch. 1 ~ - · · · · · 
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a debate about what the term 'liberty' really means. I can see no 
point in addressing that issue and have no idea what would count 
as a· way of settling it.78 A more fruitful approach is the following. 
If we acknowledge that the term 'liberty' has a certain positive 
evaluati~e force, that we use it to appraise institutions and societies 
and to express certain commitments and concerns, we may ask 
whether it is appropriate to associate that evaluative force of those 
commitments and. concerns with what, on a given 'positive' 
account, individual liberty is said really to involve. For example, if 
we-believe that the term 'liberty' is characteristically used to express 
a: _very high level .of positive approbation, and if we believe on 
independent grounds that the issues highlighted in a putative 
positive theory are not really all that important, then we may well 
decide. against regarding that theory as an acceptable conception of 
libe~ty. 

More directly, for our purposes, we may ask simply whether the 
interest in the de_velopnient of an individual's will, choice, and 
moral character that a positive_ account of liberty picks. out is 
sufficiendy imporra_nt in itself to justify without further ado holding 
.ot.h_ers to be under a duty to serve it. That is, we may bypass the 
qu~stion of 'Yhether some positive theory expresses an adequate 
<:PI)ception of liberty, and _ask ~imply whethe_r people should be 

. take_n to have a right to whatever it is tha~ that th~ory regards as 
i~p.ortant. , . 

·.. Secondly, assuming. that the ~asic ~oncern of the a_rgurpent is: a 
compelling o~e, whether it. is describe~. as ~- conc;~rn for liberty qc 
not, we should ~sk: does it really require private_ property for 
individuals, or '"''ould: ~orne system of common . or collective 
property satisfy tluit conc~rn just as w~ll? Here. the sit.uation is 
complicated _by the fact that, :as we sa'Y in ·_Chapter 2., private 
property i~ a concept of which there are many conceptions. The aim 
of a right-based argument f~t: private property is not. (or not 
n~c~ss~rily f to· justify· the. present institutions of .ownership in 
wes.tern capitalist societ.ies, but to justify the ~doption· or rpainten
ance of property institutions of a certain general type. For example, 
'some of the positi~~~ lib~rty arguments 'for prjvate prop~rty support 

•78 For some discussion of some of [he problems invoh·cd in the definition of 
liberty, see e.g. Gray, 'On Liberty, Liberalism and Essential Contestability'; 
.Connolly, Terms of Political Di~co11rse, Ch. 4i a_nd Miller; ''Linguis1ic Philosophy 
and Political Theory'. For a more optimistic approach, see Oppenheim, Political 
Concepts, Chs. 4-s. See also Waldron, Property o11d Liberty, Chs. 1 and 3· · 
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the idea .o:f ~n' ~c~nomy of sm~llholders, bartering and trading with 
one another, but not . an advanced capitalist economy with 
assembly-line production and intense division of labour. Argu
ments like this may raise serious questions of practicability; but 
they still count as arguments for private property even though they 
do. not support the institutions. with which we are familiar. 
(Moreover, we should note that problems of real-world practicab
ility, utopianism, and reactionary nostalgia are no greater for these 
arguments in favour of prh·ate property than for many of the 
socialist alternatives that are put forward against it!) 

It is often possible to imagine complicated and sophisticated 
systems of non-private property rules 'which might, at a scratch, do 
everything that a given conception of positive liberty requires of a 
property system. For example, maybe some complicated form of 
•market socialism' would foster the settled character and the sense 
of individuaf responsibility that a Hegelian conception of liberty 
takes to be important as well as a private property system would. 
Does the existence of such possibilities mean that the argument 
from positive liberty to private property is a bad one? Not quite. 

For one thing, we wou.ld have to be sure that the imagined system 
satisfies the other conditions we require of anr property system: 
that it be stable, learnable. and. capable of geneq1ting its O\vn 

. support.79 Unless these conditions ,,·ere satisfied, the imagined 
system would not be a solution to the problem of allocation. In 
Chapter 2. some of these conditions w~re related to the noti9n of a 
property system's 'organizing idea': the notion of the mail! basis on 
which· individuals are conscious of their propercy sys~.em. of its 

··organization, application, and leg~timiza tion. It seem_s. reasonable 
to require not only that the .det~iled rules of the im~gined- system 
should do the work for liberty tllat we want it to do, but al~o that 
the organizing idea should make a contribution in this respe>ct. So. 
for example, al.rhough tht> rult"s of a p;uticular corisertkm of 
collective property may be ·capable in principle of fostering a stable 
se~s'e (:)£ individ~al respor1sibil,icy·,' \\"~·must als? take i,nro ~~count 
.the t:!ffect ori individual resl)o'nsibility of people going about their 
daily liyes with 'the idea in their head th~t, as a basi!= rule,_ important 
resources are reserved for. collecth:e nuher than indh·idual purros~ . 

. : Having said that; i.t is onlr fair to add that ·na.ne of the aq~umems 

7
' See the discussion in Ch. z.. seer. s(i,·J. :tbcwe. ~rC' itl~o Rawls. Tl•cl..'")' of 

Jr~slice, pp. 1-4 s and 177 ff. 
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("0JlSi~ered in me previous section makes OUt any cast-iron case f~r 
priYare propert)'. Ther are much ~ore in rhe nall;Jre of right-based 
considerario·ns tending ro favour· pri,·ate .. proper.ry than knock
do,\·n rign·r-based· arguments· agaihsr' other forms of· propercy 
regime. Now, once we are fa.ced with a choice of properr)r systems 
any of \,·hich would iri p'ririciple sari:;fr the demands of Iibert}', 

· orhcr consid~rarions~ such as uriliry or prosperity are.likely to come 
into play. If these end up clinching the case in. favour of the private
proper[)· .. conception, then we may· say rhac· die right-based 
considtrj~io·n~· \\•hile not conclusive, Ius .neverrhele~s played a role 
(for d1e .:hoke on grounds of urilit)' might have been qu~re different 
had [he choice set nor ·been corisrrained ·by. the right-based 
consideration). There is also a further pracdcal point. If the 
queiai:ion we face is not '\Xlhar (pure) type of property system are we 
to institute?' But rather "\Vhat sort of (increme~ial or substantial) 
modifi.::ari"on's are we ro make to the inslitutions of an already 
exisring miXed economy?',80 then con~iderations ·which are i'n 
rhemsel\"es .less than ·conclusive in answering the former ·question 
may nen~rrheless have a role ro play in helping, us co answer the 
larrer. . · · 

The third aQd final thing we have ro examine is the distributive 
implicalions·· of the argument. Does ir justify the sort of uneven 
disrriburion of priv.ate property that we haye at the moment? Or 
doe:; it require a radical redistribution of property, so that, for 
examplL", everyone has a roughly equJl share? If it does require 
redisrriburion, is that practicable? And is it. possible without 

>.undermining the very idea of private properry that we are trying to 
imroduq!? I shall address £.hese is:mes of redistribution and 
pracli.:.l~')i1it)• in C~aprers 9 and 1 1 resp~aively. 

li::t S.:f JboYe, Ch. 1, sc.:r. s (\'). 
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The P~oudhon Strategy 

I. FROM PROPERTY TO EQUALITY? 

In the 'First Memoir' of his book What is Property?, Pierre-Joseph 
Proudhon considers an argument in favour of the institution of 
private property put forward by one Monsieur Cousin. Cousin's 
argument is one that we should call GR-based and it is founded on 
a premiss of liberty: · 

My liberty, which is sacred, needs for its objective action, an instrument 
which we call the body: the body participates then in the sacredness of 
liberty; it is then inviolable .... ·My liberty needs, for its objective action, 
material to work upon; in other words, property or a thing. This thing or 
property naturally participates then in the inviolability of my person. 1 

To this, Proudhon offers the following response: 'Well, is it not 
true, from M. Cousin's point of view, that, if the liberty of man is 
sacred, it is equally sacred in all individuals; that if it ne~~s property 
for its objective accion, that is, for its life, the appropriation of 
n1aterial is equally necessary for . all ... ?u This . resppnse, says 
Proudhon, is nor' offered in order to refute M. Cousin ~r those who 
argue in the wa·y he does: 'I wjll only prove, by all the a~guments 
with which he ju~dfies the right of property, the. pr~nciple of 
equality which kills it. As I have already said, my sole intent is this: 
to show at the bonom of all these positions that inevitable major, 
eq•~ality ... '3 Or, to put it more bluntly, ·'Every argument ~hich 
has been invented in behalf of property, whatever it may be, always
and of necessity leads to equaliry; that is to the negation of 
p.roperty.~4 This is Proudhon's strategy in his famous polemic. 

In this section, I want ro explore the applicarion of this strategy 
to the GR -based arguments we have been . consider~ng. I think 

• Proudhon, Whlll is Prapertyi, p. 6s. {I have not managed to discover who 
. Cousin was, other than that he was rhe author of a book, Moral Philosophy.) 

~, Proudhon, W11iJI is Property?, p. 66. · 
J Ibid.· . 
4 Ibid. 39-40. 
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Proudhon is mistaken if he.believe~ his strategy is successful against 
literally all argumen~s for property. It does not work, at least n9t 
necessarily, against utilitarian argumen·ts, nor does it work against 
SR-based arguments, except to the extent that they incorporate a 
GR-based element.· But it looks a promising strategy when turned 
against GR-based arguments, for those arguments are articulating a 
general thesis about "\vhat the liberty of man requires and so they 
ought to generate moral claims that can be made on behalf of all 
men," not just those who happen to have property at present. What I 
shall do then is, first of all, explore the universalist implications of 
GR-based arguments; secondly, consider how far that drives us in 
the direction of equality; and thirdly, discuss the incompatibility 
between an argument with these implications and the idea of 
unilateral appropriation. (I shall postpone till Chapter 12. consider
ation of whether these universalist or egalitarian conclusions 
amount in fact, as Proudhon suggested, to the death or 'the 
negation• of property.) 

:2.. UNIVE.RSALIZABILITY. 

If I say that my liberty is ·morally important, and that its importance 
justifies·holding others to be'under duties to respect and promote it, 
I 'ain logically committed to saying liberty is that important, and 
that· it is something which ought to be respected and promoted, in 
the case of every'man. I cannot say that liberty is mo"rally important 
in the case of me and .people like ·me, but not morally .important in 
th~'case of people like them, unless I am prepared to indicate some 
morally relevant· ground for distinguishing between us and them 
that could in principle apply to us as well. AU this is at the level of 
'the least controversial application of the troubled principle of the 
universa!izability of moral judgements.J · · . 

If .I say that true Iibert}' involves not ·just· freedom from 
constraint, in general or in certain areas, but some positive element 
such as se1f-mastcry, the developritent of autoilomy, or active 
participation in political life, then I seern· to be ·committed to 
holding that that is true··of the liberty of every ·m~n:· Of course, 
positive liberty may be something which not evcq•body happens to. 

J For universalizabiliry, see Hare, Freedom and Reaso~t; Mackie, Etbics, Ch. 4; 
and Gewirth, Reason a11d Morality, Ch. 4· 
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ha~e~. ~-~ t~~ngs _ st~nd~ but. presumably ·liberty as a morally 
important aim, as s~meJhing which peopl.e hav~ an interest in 
attaining, will be the same. fon~veryone. . 

Now the following is perhaps a little more cpntrpversial. It has 
been suggested by one or two theorists of p.osi_tiv~ liberty that true 
liberty may be something '~hich only the few are· fit fqr, and for 
which, the many show their unfitness precisely by their failure to 
strive actively to attain it. 1\.iill sometimes i~pl,ied this- about the 
ideal of positive liberty which he associated with indh·idualiry and 
the higher pleasures.6 And, in On Revolution, Hannah Arendt 
wrote: 

The fact that political 'elites' ha,·e always determined the political de~tinies 
of the many ... indicates, on the other [5;c) hand, the bitter need of the few 
to protect themselves against the many, or rather to protect the island of 
freedom they have come to inhabit against the surrounding. sea of 
necessity; and it indicates, on the other hand, t~e responsibili~- th<H falls 
automatically upon those who care for the fate of those who do not .... 
With respect to the element;uy councils that sprang up where\·er people 
lived or worked together, one is tempted to say that they had selected 
themselves; those who organized themsel\"es were those ~·ho cared and 

·those who took the initiati\·e .. ~. The jo)·s of public happineso; and the 
responsibilities for public bminess would then become the share of those 
few from all walks of life who have a taste for publicfreedom and cannot 
be 'happy' without it.7 · 

I am probably not alone i~ finding this suggestion uncongenial. Bur 
even if we accept such a··rwo level' theory of liberty-posiri,·e liberty 
for those who 'have a taste' for it. negarh·e liberty (at most) for those 
who do not~there are still universalist implications·:ro ~e drawn 
out. The distinctiqn between the two types of people must be stated 
in terms that ·are both pfausible and universalizable; and "it will 
hardly do, for example, to assert (as Arendt does in one or rwo 
passages) that the onlr w:tr to te-ll whether someone h<1!' the uste 
for positive liberty is to s.re whether he has nctuall~· tn;.m:t!!ed to 

attain it. Since liberty. on all these positive accounts.. is a 
developmental notion8-somet~ing that must be strin•n fl'r and 
attained over time-and since much of the norrnath·e force of 
positive liberty ideas is surposed to consist in a requirement th~n 
this development and strh·ing should be nurtured and respe ... :ted. it 

' Mill, On Libert~·. Ch .. •· 
7 Arendt, On Rrr·olution, pp. :!.i6 and :!. ":"8. 
1 The Hrgrlian idea of bildung is implicir in them all. 
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.J.t-._ ~~vf'i&l~nr cii lil:\CflY in· dw~ whu h.i·•~ nur yer arr.ained ir. 

The r.txt · srep in the uni,·ers.disr .1pplicarion of rhe Proudhon 
srr.utgy in\'oh·es die connection berivc-c-n·liberry and rhe rights and 
oppo'rmniric:i'V.·hith rhe development of liberty is said to require. If 
po5iri\'c libt-r[)~ in liJy ca~e requires rhar I should have and exercise 
'uwnei5l~ip· righrs over some signitkanr resources, then positive 
ii~~r~ 'iii d ~·rrb\.·d)•'s ~-.l:P~ (ur In rhe .. -.i~~ of en~ryone who has rhe 
u5rc Cui H; require:; rh.a r rhcr sho_uld hJ \·c and exercise such rights-. 
li rhc itLjuircmcn[s of my liberry invesr my inreresr in owning things 
wirh. Cil(,;ugh importance ro form rhe bJsis of a nloral right, then 
t'-lUJ!ly rhe requiremen£5 of rhe Jiberry of aJI men . invest their 
inrere5r in owning things with rhar imporrance mo. 

The· final srep is based on the realizarion thar the owners of 
properry, as rhings .stand, are· not rhe only people who have an 
imercsr in <;.\'vrting things. Of course, they do have such an interest, 
and rh_c·y mar appeal to theories of posirire liberty ro show why it is 
mor~lly imporranr rhar rhis imeresr should be respected. But other 
people-non-owners-ha,·e an inreresr in owning things too. In 
their. c~se, rhe inrer.est is -le~s concrete: it may not be related to 
spedfied resources, and ir is likely ro be expressed in terms of 
g~1iedl pr")prietoriill ilspir .uions rather rh3n in terms of parricular 
item~ .('I wish I owned a c.:zr' or 'I wish f had a house of my own to 
live_ in; iarher'rhaQ 'I wish my o\\•nership of this car or this house to 
be n~specr~d' ). Bur if owning things is necessary for the develop
m~m oi po'sin\·e liberty, and if these are people who show by their" 
srri,-i.ng rh.u .they ha\'e a· ta:ire for posiri,~e liberr);, then rhe moral· 
irnportliKe of liberty accrues ·ro rheir rather absuacr interest in 
owning things tOO. To pur it the other ,\•ay round, if somebody has 
no .Pri\·a-re. property of his o\vn, rhen, as fu as a GR-based argument 
is' con~ern~J; rhe _existence of an insrituri'-)ll of privare property does. 
him no .sood. As T. H. Green put it: .. 'a ina·n who possesses nothing 
bur his· powers. of lahour and who has [0 sell these [0 a capitalist for 
bare d~ilr inai·n~enance, mlgh[ as well, -~~ respect of the- ethical 
purposes which the poss.ession of properry should serve, be denied 
righ[:i of property alroge[her. '9 . . 

j Grcen,.Lecturej o" Politic.Jl Oblig.1tio11, Lecr. N,_p. U9· . . 
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It may perhaps be . objected . that to say this is to ignore the 
distinction bet\ven· acrs and omiss_ions. Maybe it is worse positively 
to attack existing property rights than ~o fail to provide them for 
certain people '(in roughly the same way as it is· worse to kill 
someone than to fail to save his life). I find this move unconvincing 
here for ·several reasons. The first is a general point. The acts/ 
omiss.ions distinction is itself a matter of the deepest controversy in 
moral pl1ilosophy: many deny that· the. distinction carries this sort 
of moral weight, and.cannot understand why, ifone is concerned 
about an interest, one should not be as concerned about the failure 
to promote it as one is.abou.t the positive attempt to impe~e it. 10 

It is true that belief in the distincti<;m is s~merimes associated wirh 
a commitment to rights. People sometimes think that it is only 
utilitarians who are suspicious of the. distinction between doing 
something .and failing to. prevent it. But though suspicion of the 
acts/omissions distinctic;m is commonly associated with utilitar
ianism, it need not be confined co a goaJ-based approach. I argued 
in Chapter 3 chat reliance on the distinction between actions and 
om.issions, and the agent-relativi.ty that often goes with it, appears 
becrer to characterize duty-based critiques of utilitarianism than 
right-based o~es. A right-based theorist, concerned in an 'agent
neutral' way for the prQmotion of certain key interests that human 
individuals have, will not view th~m as the basis of deontological 
side-c<;m~traints. 11 For him what matters, is that those ··interests 
suffer no haqn, and it is of secondary importance whether that 
.harm is associated with intentionality or negligence. He will be as 
concerned, therefore, about a. failure to promote them as he is 
about a positive attempt to undermine them provided that in die 
two cases,che in~eresr he is focusing on suffers to the same extent. 

It is no good saying, as pe.ople often do, that we recognize general 
duties not .to act against orhe~'s i_nt~rests, but that we only recognize 
duties not to refrain from promotip.g others' interests in special 
cases. (Thus, people d~aw .~t-tention to the fact that we aU have a 
dury ~at to kill, but ch~t only those in special relationships-like 
the relatiol) of parent to chiJd-have .duties not to let others starve.) 
E:ven if this is .t~ue in morals (which I doubt), it only begs the 
question here .. For we are asking: should there be a special.duty to 

10 There are good general discussions of the issues in: Foot, Virtues a11d Vices, 
Ch. z.; Glover, Cartsing Derlth, Ch. 7; and Honderich, Violence for Equality, Ch. 2.. 

11 Sec above Ch. 3. seer.· 3 (i i). See ~ ls'o N~gel, '.Limits of Ohjectiviry', pp. 1 ::z.6 ff. 
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promote the interests·, in freedom, etc.; whichproperty servesl We 
canno·t answer that question adequately simply by assuming in 
advance that there is riot. Moreover, it should be remembered that 
we are taiking here. about governments and governments do have 
special duties; they do stand in a speCial relation to the interests of 
their subjects. That is why we set them up. We expect governments 
to protect people's lives, not jus~ refrain from killing them. Why 
not, then, also expect them to promote each person's ethical 
interest in being a property-holder, and not merely refrain from 
taking the goods of those who are property-holders already? 

Another way of putting this is to say that our interest in property 
is effectively an interest in the political and economic structure of 
society. The question we began with-Aristo~le's quest~ on-was: 
'What are the best·arrangements to make about property, if a state 
is to· be as well constituted as it is possible to make it?'11 Now, if 
our answer is that we should have private property, and if our 
.reason for that answer is the interest which everyone has in the 
ethical benefits of property-ownership, then the arrangements that 
we make shol:Jid reflect the full impact of that reasoning. Setting up 
those arrangements in a way which does not do_that is as much an 
·action to the detriment of the interests· in question as· positively 
attacking them would be. It is true that, despite our rhetoric, 
political philosophers are ·seldom if ever involved in the actual 
constructi9n of social arrangements-certainly not in the original 
.establishment of a basic structure. A· theory of justice and rights is 
·primarily a theory of judgement rather· than a blueprint for 
institutional design. Our immediate aim -is to find a basis for 
evalu~ting (c(iticizing, defending) social institutions which grew or 
were established for reasons quite independent of political philo
sophy. But we ask ourselves the Aristotelian que.stion because that 
gives us a good purchase .on the task· of evaluation. And if we 
approach evaluation in that spirit, it would be 4isingenuous to 
suggest that we should be somehow·less severe on what the social 
structure does not do as on what it does .do. That is· why it is 
fatuous to say, as F. A. Hayek and others often do, that a theory of 
ju'sti.ce should concern itself only with intentional harms, and·that it 
should not, for example, purport to judge the unintended outcomes 
of market processes. 13 The fact is that there are all sor.t~ of choices 

. •· · · iz. Aristotle, Politics, Bk: II (Sindair traris.). 
r J Hayek, Mirage of Social }rtstice. 
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.to he made about market and other institutions, and ~e know or 
w.e have a fair fclea· of ~Aat their consequen~es_ may. be. If we make 
on~ set of choices, whose co1;1sequences ar~ worse for people~s 
interest in positive freedom than .. ~r:tother set of choices would be, 
then we must ·accept resp~msibilicy for that outcome. We cannot 
excuse_ ourselves by pointing out that the choice was exercised by 
default, if the d.efaultwas conscious and the outcome foreseeable. 

The final point to be made in this context is that, ·ev~n, if the 
distinction be~een acts ~nd omissions can be main~ained, it is not 
'straightforwardly applicable in the case of property. If a property
le'ss person grabs something in order to make use of i·t, the owners 
of that thing will have to intervene or act posith;ely against him in 
order to protect their rights. So, because property rights dep~nd on 
the positive enforcement <;>f property rules, keeping people proper
tyless (when. they are. 'otherwise inclined to take resourc~s for 
themselves) is not just a matter of failing to gh·e them something; it 
iS a ina tter Of COntinual QCtiOIJ, I-t . 

The conClusion then 'is this. Though arg.uments b.-a sed on a 
general right to Jiberty may be used by those \vh_o have private 
property to rebut attempts t~ expropriate ~hem or to take the 
resources that they own into collectiv~ ownership, ·consi~~ency 

.. 'require~ that the same arguments be deployed with equal fen·our 
On behalf of those who haYe no pfivate property tO rebut attemptS 
to perpetuate their proper:tylessness or to perpetuate the situation in 
which they have to rely either on collective provision or on the 
goodwill of property-owners for their material well-being. In. each 
case, the moral concern is the same: people need private property 
for the development and exercise of their liberty; that is \\·h>· it is 
wrong to take all of a person's private property away from him, 

.. and that is why it is wrong that some individuals should have had 
· rio ·private property at all. · · 

It follows that, in any di~pute between propri~t.ors and the 
propertyless over the morality of the existi.ng distribution~ a 
putative general right to property may figure on either.side. ~larx 
pjlt it well in .one of his earliest writings on the subject: 'Through 
my private property do I not exclude a third pe.rson from· this 
property? And do I not thus "iolate his right to property?' 1

·{ And 
Proudhcin m~de n~uch the same point when he ,~·rote: 

' 4 I have developed this argument further in Waldro~. 'Welf~re and the lma2es of 
Charity'. . • -

.,. Marx, 'TheftofWood',p. 1.1. 
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pro_pr;::rr:o ... ha.s ro be ro.ntinua.Uy dtftndt.:J ·agains[ rhe poor man•s desire 
iur p;opctry. Wlut a rootradia:i~n!'c_. · · · 

(Whe-rher o~ nor rhis re,aU); is a conrradicrion will be considered in 
C~aprer z 2.) _ 

Perhaps we can go even- further than this. If anything, our GR
b~~d ~onc~m should be greater in the ~ase of rhe propenyless than 

jn- rhc: ~as.e ~f proprietors faced with expropriation. ·For one-thing, 
rh~ l.lrrer ha\'e at leasr had prop·ert)', JnJ ir may already have done 
the work. which, on a righr-bas'ed argumem, it is supposed [0 do. 
(This will depend on the derails of the particular argument. I have 
not been able ro consider the difficult question of whether 
parri(ulu GR-based arguments require that- every i_ndividual 
should have property of his· O\Vil at all times.) For another thing, in 
[he real world, redistributive proposals seldom involve the total 
-e>;propriarion of any individual: whar is usually involved is carving 
off a subsranrial proportion of someone•s wealth, leaving him with 
just enough property to live on. Bur rhe real world predicament of 
rhe propenyless is rhat they have no property ai all. Thus a concern 
such as Cousin's that human liberty needs property 'for its objective 
acrion' se~ms [0 apply much more acurely in their case. . . 

3. JUSTlflCA TION AND DlSTRIBUTION 

·The suggestion we are exploring is char the reasons why we think 
pri\'atc property is justified might also be reasons which dictate a 
pa.rrk:~lJr disrriburion of ir. 

·Ho\'l.·c\·er, ar a generalle\·e1, that son ot suggestion seen'ls open to 
quesrion. Does the defence of some insdrution always involve a 
commirmenr ro a particular distributive principle? Is justification 
nor one. thing and distribution another? The general issue here has 
been dis~ussed in relarion· to punishmenr by H. L. A. Hart. In his 
book Pzmishme11t aud Respo11sibility, Harris anxious to show that 
'd~fferent principles ·· .. are relevant at different points in any 
m~rallr acceptable account of punishment\ and tha·t one m~y be a 
urilicarian about the general poiut of the· insritution of punishment 

•' Proudhon, -~lh.Jt is Property?, p . .j 8. 
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without being committed to deciding who ought to be punished 
and how severely always on utilitarian grounds. Hare· argues as 

··follows: · 

There is, I think, an analogy worth 'considering between the co~cept of 
punishment and that of property. ; .. In both cases, we are confronted by a 
complex instirution presenting different inter-related features. calling for 
separate explanation; or, if the morality of the institution is challenged, for 
separate justificadon. In both ca:ses.failure to distinguish separate questions 
or attempting to answer rhem all by reference rei a single principle ends in 
confusion. Thus in rhe case of property we should distinguish between the 
questio~ of the defiuition of property, the question why and iri what 
circumstances it is a good institution to maintain, and the question in what 
ways individuals may become etltitled to acquire property and how much 
they should be allowed [0 acquir~. These we may call ·questions of 
Defi,itl'cm, General ]usti{yi11g Aim. and Pistribution . .. '7 

H~rt goes on to observe 'how much darkness is spread by the use of 
a single notion ("the l~bour of a man's body and the work of his 
hands,) to answer all these different questions' in Locke's 
discussion of propercy. I think that is extraordinarily unfair to 
Locke. His discussion, as we have seen, is sufficiently complex to 
offer independent observations on all these questions; certainly he 
offers quite different answers to the first two. In any case, Hart 
wants to insist that 'the beginning of wisdom is to distinguish 
similar q uestion.s and confront them separately'. 1 8 

I am inclined to agree with chis general strategy so far as rhe first 
two of Hare's questions are concerned. In Chapter 2. we set out 
explicitly to offer an account of the concept of.private property 
which was independ~nt of any view about how private property 
equid be. defe~ded (rhough, as we saw, this cannot be done with 
particular conceptions of that concept). But· the requirements of 
wisdom are not nearly- so dear in the case of the last two. Whether 
an account of the General Justifying Aim of an institution generates 
any implica-tions so far as dis.tribution is concerned depends entirely 
on the character of the General Justifying Aim and the 'shape', so to 
speak, of rhe justification that is being offered. If the General 
Justifying Aim is goal-based, then it may well be that distributive 
quescions can be dealt with separately. For example, the utilitarian 
arg~ment that private property is a necessary condicion for a· -free 

17 Hart, Punishmet~t and Responsibility, p . .oJ. 
, • 8 .Ibid. 
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market . which "is in turn . a necessary condition for ecqnomic 
prosperity may generate ~o distributive conclusions apart from the 
general requirements that there must not be monopolies and that 
people with holdings f11USt be free to exchange them more or less as 
they. please.·· But this is not so in the case of right-based 
justifica.tions. If I justify representative government, for example, 
on the ground that people should participate in the making of the 
laws which are to bind them, I cannot then go on td say that it is an 
open question, to be confronted separately, how and on what basis 
the franchise should be distributed. The General Justifying Aim that 
I have identified dictates a conclusion ab.out distribution; and it 
leaves no further questions open i.n that regard. 

Similarly, in ·the· ca~e of property. If I say that the General · 
Justifying Aim of the institution of private property is to foster the 
development of individual liberty,. then unless I am treating liberty 
merely as a social goal (e.g. 'It would be a good thing if there were 
quite a bit of liberty aboue), I am committed immediately to a 
particular approach to distribution. Since I evince a concern that 
liberty should be regarded ·as important in the case of each 
indiv_idual, and since I want to argue that the possession of private 
·property is necessary for the development of liberty, I cannot then 
go on to say that the distribution of property is something to be 
determined on quite separate grounds which have nothing to do 
with thi.s General Justifying A-im. To put this another way: in the 
right-based tradition at least, the justification of an institution like 
private property just is a matter of showing the importance of a 
certain distfibution of goods, ·liberties, and opportunities for 
indiv~duals. This is most striking in the case of SR-based justifi
cat.ions: for there the case for·private property is nothing more than 
the case that can be made out for saying that jo,nes is to be the 
owner of Whiteacre, Smith is to be the-~wner of Moorsfield, and so 
on. But it is true of GR-based arguments as well. 

4• EQUALITY? 

This leads us to. the issue of equality. We have seen .that 
universalizability requires us to take the case for property based on 
positive freedoril equally seriously in the case of aJl men (or in the 
case of all who have a taste for freedom). Does that generate (as 
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·· Proudhon 'thought) a requirement that all private pr~perty ~hould 
be equal., and that no one should own more or less resources than 
anybody else? In section s of Chapter 10 we shall see tha~ Hegel 
presented a cogent' case for a negative answer to this question. ]n 
the present section, I shall argue to a somewhat similar conclusion 
using a distinction established by David l\rliller·. ~ 

In his article • Argument~ for Equality'," l\rliller soY1ght to 
distinguish between genuine rg_011itarian arguments and 'arguttlents 
in which equality figures only incidentally'. I:Ie located what he 
called 'entitlement arguments' {not to be confused with· historical 
entitlement arguments) in the latter category: 'These hold that each 
person is entitled to achieve· a certain condition C; ,\·hen this 
demand is met, it is in an obvious sense true· that all are equal 
insofar as all have achieved C. '~ 9 For example, C may be good 
health or being adequately accommodated or educated. Arguments 
about the right to liberty are of this type: in these arguments C is 
bei11g a· free man. Now C. it!'elf may be a point on a scale that 
extends in both directions: it is possible to. be less than C or more 
than C (or perhaps 'more C'-in better health, better .educated, 
more free, etc.) According to what Miller calls an entitlement 
argument, if anyone is less than C, that is a .matter for grave moral 
concern: his interest in being at least C is sufficiently'important to 
justify holding others to be under a duty in this regard. But what if 
someone is above C and could mo"e further above it; does that 
warrant proportionate moral concern? The answer in most cases 
will be 'No'. The man may have an interest in rising funher on the 
C-scale, and we may think that interest ought to be taken into 
account in social decision-making, but it will not n'ecessarily'attract 
the same concern as the increment in well-being necessary to bring 
someone up to C. Of course, this depends on what sort of condition 
Cis. If it is a threshold or achievement condi_tion, like being literate, 
or like being a free man according to most rosith·e conception~ of 
liberty, then improving someone"s situation above c will not have 

·anything like the· same urgencr as bringing somebody up. to. C. But 
even if it is not a threshold co·ndition (if, for example, Cis like being 
healthy or being fit), we m~1y expect the intensity of the moral 
concern to tail off gradually rhe more one rises on the C·!'i..~aJe. In 
the latter case, the concern will rontinue ro exhibit i.1 (~ruin 
egalitarian character: the le\·el or concern m2t X should 1:-e ~('I f.n ur 

'' ~liUcr. '~-\rF~:!m fc.r f~'..!.!!.::y". 'f'· - ~-
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rhe C-scale will march exactly the le\•el of concern that Y.should be 
rhar far up rhe C-scale, even· though neither will match .. the level of 
concern rhar z should be" broughr up irom a position inuch further 
down below them; Bur iri rhe former ~ase, the egalitarian element 
mar disappear alrogcrhcr once e\•erro,1e has r·eached the threshold 
C, .1nd rhe ·· entidemem rh_eorisr mil)' be, . as Miller suggests, 
indiffc:renr between all srares of affairs in which everyone has 
·rea('hed C but some are ranged various])' above it and the stare of 
affairs in which each·person just achie,·es C. ~o 

Siinibr poinrs can be mad~ in reLHilm ro rhe distribution of the 
good:S rhar are necessar)' for in)pro,·ing one's p~sirion on the C
scale. As· ~filler obsenres, enridemenr arguments seem to generate a 
requirement of equality of !esources ·only in the very special case 
where there are jusr enough resources to satisfy eve.ryone,s 
enrirlemenr' . .u Above and below rha t poinr, rhe requirement of 
equaliry seems problematic. Suppose rhat rhere are more than 
enough res~urces: then the COnsideratil)OS outlined in the previous 
paragraph rogether with an. account of the re)a~ion berween 
resource-increments and C-incremenrs will determine the nature of 
our con('ern about the distribution of rhe,surplus. In the case of the 
~~gumenrs we have been considering i~ rhis chapter, it seems likely 
ro be.· rrue both rhat C (posirive liberry) is an achievement or 
threshold condition a11d char increments in the amount of resources 
owned above rhe le\'el ne~ess·a·ry to St>~ure C do not correlate 
proponionarely wirh increments on the ~-scale. Or, to put it more 
sim.p]y: even If positive liberty requi~es rhe ownership of private 
property,· still once positive liberry has be~n achieved; it is not the 
case that rhe more property you own the freer you are. 
· . I ha\·e said nothing so far about how much private property a 
person may need in order to be free. If [he concern is simply that 
eyer)'One should have some properry, ir might seem ·as though it 
were enough to offer everyone a piece of furniture or a book which 
he couJd call his own. It might seen1 as th'?ugh rbe G~-based 
arguments required nothing more ~han ·that, s_orr of minimum. 
Resources surplus to rhis requirement might then be distributed 
unequally or arbitrarily, or even held_ under different rypes of 
properry r~le. For example, we might give ev~ryone private 
proper£)' in' some trivial resource but ensure that all economically 

a.:~ Miller,' Arguments for E • .:piJlil)'\ P·7 5. 
~· Ibid. 
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important resources remained under collective control. Whemer 
such an arrangement would be sufficient deperids entirely on the 
derails of the particular GR-based argument, and on wh_at exactly 
in that argument rhe contribution of property to liberty is supposed 
to be. For example, in an argument such as HegePs, where 
ownership is supposed to contribute to the development of a settled 
sense of responsibility, it may turn out that this contribution 
requires an individual to have property rights in resources that he 
takes seriously as necessary for hi~ well-being; unless that is ~rue, he 
may not care enough what happens to_ them while they are in his 
hands. But if it is like the ·Aristotelian a~gun1ent (discuss.ed in 
Chapter 1), where rhe importance of private property is related to 
an opportunity ro practise the moral virtue of generosity, it_ may be 
that nothing more rhan the ownership of a few .. treasured baubles 
and trinkets is required. 

5, SCARCITY 

What if material resources· are scarce relative to the demands which 
a GR-based theory of property' pla-ces upo~ them? What if there are 

·simply not enough ·resources _to give everyone the aQlount of 
property which our favourite argument deems necessary for the 
development of his (reedom? We need co distinguish cwo cases 
here: one is the situation of sheer ·material scarcity (wh~re the 

-shortage is rriuch more acute than that normally assumed as one of 
the background circumstances of justice); 11 the othe~ is the familiar 
sitUation· in which. even if there are in principle enough resources to 
go round,. the dynamics of a private property system concin~ally 
generate situations in ·which. in any ·are left propertyless. I will 
postpone consideration· of rhe second case until Chapter 12.. 

Here is one ·view to consider. I cannot claim that I have the right, 
as a human being, tO some good Or opportunity if, as things stand, 
it is a necessary condition of my having that good or opportunity 
that it be denied tO other. human beings who haye, SO far ~s .. my 
argument is concerned, an e'Ctu-ally valid Claim· to it. Universaliz
ability dictates a refection of my moral clai~ in these circumstances 
or, at least, its reformulatioi;l,in ·other (p-erhaps goal-based or SR
based) terms. Similarly in the case of propeny, An individual 

u Cf. Ch. :z., n. J J, above. 
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cannot claim that his having property,is a necessary condition for 
his development or fulfilment qua free man will if it is the case that 
his having private property .in scarce resources would necessarily 
involve its denial to other individuals on behalf of whom an 
identical case for having property could be made out. On this view, 
the scarcity of material resources threatens to undermine GR-based 
arguments in favour of private property. 

Another view which might also undermine such arguments is 
based on the dictum 'Ought implies Cau•. I cannot say that an 
interest of mine is sufficiently impoi:tant to justify holding others to 
be under a duty to serve it, if it is in fact the case that there is 
nothing those others can do which would promote or protect that 
interest. Thus I cannot say that I have a right to private property if 
nobody is in a position to conjure up the resources that would be 
needed to satisfy that right. But this view rests on a mistake. 
Provided only that· there are some resources in the world rather 
than none at all, it is true that in the case of each person we can see 
to it that he has private property in a significant holding of material 
resources, even if somebody (or everybody) else has to be 
dispossessed. So scarcity cannot be used as a basis for denying, in 
his case, that he has a right to private property which generates 
duties on us. What is true is that we cannot satisfy all these rights 
jointly; but,-of course, since rights claims are made severally, rather 
than jointly, and since the duties they impose are generated one b~ 
one out of the moral importance accorded to individual interestsl 
this is not a logical obstacle. ·· 

A right to private property is not the only right which place~ 
demands on scarce· resources. Others include a right to basic 
medical care, to . a decent minimum standard of living, -to a11 
elementary education,- and so· on. In the case of all these rights, it i~ 
·not ·possible to solve the proble~ ·of ·scarcity by distributin~ 
resources equally, for an equal distribution might mean that no om 
was brought anywhere near the threshold specified as important ir, 
the right. The choice may be betwee~ satisfying some rights but no I 
all, and satisfying none. But if that is the choice, how are we tc 
determine rationally whose rights should be satisfied? Som< 
philosophers have used this sort of a dilemma as a basis for arguin~ 
that the so-called 'socio-economic• rights do not really exist, an( 
that rights talk should be confined to cases where individua 
interests impose merely negative duties, understood . as side· 
~---· .. -=-·- --...l ••• t, ..... _ -- ..;. .. ~1..1-- _, -~..;;...::-•. _ ... _ -----:., ... 1..1. 
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arise.'-! I do not.'think, though, that the problem is insuperable. 
Most of us believe-wh~ther we use the language of rights or not
that all individuals have_ intere.sts .in acquiring ·an education, in 
having a basic subsistence, ana in r~ceiving the basic medical care 
that they rJ.eed, and that these interests are sufficiently imp.ortant to 
justify holding anyone who can serve them to be under some sort of 
mora~ requirement to do so. Now,.when the resour~es necess:uy to 
serve ·these interests are scarcE". we tend to think along the following 
lines. First, we will say that each person has a claim on the stock of 
available resources and that, even when there are not enough 
resources to go round, this claim remains in play constraining the 
production of other resourcr!' (requiring~ for example, that we 
produce more· necessities when we have the opportunity rather than 
more luxuries) and placing demands on the distribution of any 
further resources of the appropriate sort as and when they come to 
hand. Secondly, we will look for some prindple for determining 
who should get the benefit of the resources that are· currently 
available. Perhaps we will ·say that .as many 'rights as possible 
should be satisfied, or perhaps ·we will recommend some sort of 
queuing system ('First c:ome, first served'), or some .other principle 
which respects in a ~second-best' sort of way .the equal claim that all 
have to be served. Thirdly, e\'en when the exigenc;:ies of such a 
situation require trade-offs to be made, we wjll think that 'the rights 
of those who lose out should e\'oke some degree of compunction, 
apology, and m·aybe even compensation in'othe~ respeas.'-4 . ' 

A fourth consideration has t'o do with the connection between 
rights and self-interest which we considered at the end of Ch~pter 
3; and I am much less certain about it. All of us are inclined at times 
to prefer serving our own interests to the objectively equally 
important interests of others, and usually that preference is 
regarded as antipathetic to morality and ~oral duty. Talk. of rights, 
however, is a way of dra\\~ing attentio·n to 'the element .o.f self
interest which it is morally respectable for a person to assert and 

·without which he c:annot be. expected to respond to other more 
stringent demands of moral dut}r. Perhaps this has consequences 
not only for the way righ-ts a·re asserted but also ·for the war in 

· which people may respond t~ the dem'ands imposed by rig}:lts :wh~n 
resources are scarce: If an indi\·idual is alieady ·in fact using scarce 
resources to p·romote or ~-rotect sorti.~ interest regard(d as the basis 

,_,- e.g. Nozick, Anarchy, Stille, and Utopia, p. Z..JI. 
"'4 See Ch.3, sect. 3 (ii), abo¥e .. 



;_;8 11: Th~ Ar~n:cnr.s 

oi a righr, then perhaps he is enrided ru resisr any anempr to take 
mox resources awa)• from him, e\·en an anempl: made in me name 
of m~ equally pr~sing interi!SG of• others. If we 'aecept .that his 
inrere$ts ha~e a narural priori(}~for bini o\'er the identical interests 
of others, rhen we can make sense of his saying 'What I have I hold'. 
in cir~umsrances where ir is clear rhJr there is nor enough for 
e\'eryone. (It will be worrh asking rh~n-rhough I cannor answer 
mis now-whether the egoistic aspect of rights cherefore introduces 
a nlinimal' agent-relative aspe..:t into rhe picrure, so far as the 
exerdse and vindication of one"s righrs is concerned:)-~·s But I am 
nor sure how far this lin~ L'ilO be pushe"l. Does ir, for example, lead 
us to ~l)' rh.ar others who have nothing are obliged to respect the 
holdings of those who rake rhis attitude? Perhaps nor: after all, 
th~ir inreresr in getting hold oi the reS .. )LLrces will be as compelling 
in dt~ir (J.Se .as his interest is in hanging on to rhem. There is, at any 
r.Hc!, 110 in.;onsistengr in Sa)•ing that, it tWO parties have an equal 
right to some scarce resource in circumstances where there is not 
enough to satisfy borh, it is not impermissible for rhe one party to 
rrr ani:l gain possession of the resource, and it is not impermissible 
for the pany in possession ro resist that arrempt. Some philosophers 
have ·arg.t.ie.d tha·t paradoxes of r'his .. SOf[ are sufficient to refute 
ethical egoism; b-ut they do so only 'on rl1e basi~ of a hid.den pre~iss 
that [~e .. ·-~nC£ion of a moral theory is. to provide a basis for the 
resoludon oi contlict.~6 In the present context-_rhe area of 

.. legitimate _egoism established by a theory of righcs-the assumption 
of scarcity means that premiss cannot be sustained. · 

6. APPROPRIATION 

If pri\'atc: property is defended on GR-based grounds~ what 
becomes of appropriation? 

One answer goes as follows. Since -individuals ,ha.ve a. right to 
ow~ pri\'ate property, it is morally permissible .(or them to 'take 
possession of any na~ral resources they come acr9ss and to use 
them and exclude. mhers from their use on .. ·the basis thai: the 
resources are ro be regarded as their pri~ate property. Sfnce 
individuals need nor only marerial s·usrenance but also [0 be owners 

1 s But d. lhc: discussion of self-interesr in Par6r, Reasons and Persons, Ch. 6. 
1

,; S~e the discussion in MedJin, 'Uhimare Prin.:iples and Echical Egoism•, and 
Kalin, 'ln Dden.:e of Egoism'. 
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(in order to ~ecome fully. free), no-one ca~ have any objecdon if 
someone takes what he· needs in this sense. Since each individual 
has a dght ·to private property, each individual has a right to do 
what a'mounts in effect to' setting up a.private property system as far 
as his control of material .r:esources is c()ncerned.- Eve~ though the 
right to private· property is a universal a~d equal right, an 
individual does no wrong· in taking what he has a right to 
unilaterally for himself without co.risiderfng the rieeds of others. For 
either there are enough resources for others to satisfy their need in 
this respect or there are'not: if there a~e, then they can go ahead and 
do what he has done, and they have in any case no cause for 
complaint; if there are not, then it is better, from a right-based 
point of view, rhat some get'What they have a right to than that 
none do, and there is no reason why he should not have put himself 
inw the pr~vileged group. · 

This line of argument is persuasive up to a point. We have 
already speculated rha·t, under conditions of scarcity, a right-based 
approach may license an individuaPs insistence on 'What I have ~ 
hold', where what he holds is no ~ore than what he has a right to. 
But two qualifications need to be noticed. First~ appropriation is 
not the only basis on which a system of private property might- be 
set up, though it has been regarded, largely under the influence of 
Lockean theories, as the most 'natural'. Other base.s for such a 
system might include Humean conventionalism where in effec.t an 
existing distribution of possession established by force is trans
formed ·into a system of private property by' conseiu, or a ·~ny 
consensual arr~ngement where there is time and opportunitY for 
members of a society to agree upon· a private property sy.stem and 
to distribute resources fairly. to one another.17 · 

Secondly, it does not follow from the argument outlined in the 
previous paragra.ph that the full moral weight of the GR·based 
argument for private property is transferred to the individual 
holdings acquired by appropriation, so that a man who has taken 
possession of a piece of land may resist subsequent expropriation in 
the name of 'the right to property'. Whether he can or not depends 
largely on ·the size of his holding. If the appropriated holding is no 
greater than the minimum that the individual has .a right to be the 
owner of, then the. general right- to property transfers its moral 
weight to the defence of that holding, since expropriation to any 

.,_7 Hume, Treatise, Bk. IH, Pt. ii, seer. 2., p. 489. (For a more recent version of the 
Humean view. see Buchanan, Limits of Liberty.} 
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degree would leave the individual iii effect propertyless. But if theJ 
holding is larger, expropriation of the surplus cannot be resisted on,. 
that ground, particularly if it is undertaken in order to satisfy other 
people's rights to private property. Thus, the mere· fact that aif 
appropriation took place in the name of the right to property doe&': 
not give it any special moral status and does not create a speciaf 
entitlement to the holding that is appropriated. Appropriation is 
simply a means whereby individuals come to be the owners of 
things; it has no special moral significance in its own right, on this 
sort of approach. · _ -~:~~ 

Some right-based theories, however, may give appropriation a 
more than trterely instrumental significance. Perhaps it is the act of 
taking possession of something which is important"frorri the point 
of view of Iibe.rty: this may be· so,' for example, in some of the 
theories of liberty as self-assertion discussed in Chapter 8, and we 
shall discuss this possibility again in more detail in Chapter II. But, 
on 'the whole, the arguments we have been . considering draw 
attention to the importa.nce of ownership itself, and the exercise of 
the rights· and' powers of an owner, rather than the to the 
importance of the acquisition of d~ose rights. In terms of the 
·:arguments on which we· have concentrated, the fact that in 
capitalist sodety no one is forbidden to make an appropriation of 
unowned resqurces is not good enough. A,s T. H. Green ~ut it: 

[T]he ·actual development of rights of property in Europe ... has so far 
been ·a state of things in which all indeed may have propert}·,' but great 
'numbers in fact cannot have it in that sense in whi~ al~ne it is of value, 
viz. as a permanent apparatus for carrying out a plan of Jife, for expressing 
ideas of what is beautiful, or giving effect to benevolent wis.hes. In die eye 
of the Ia~ they have rights .of appropriation, but in fact· they have not the 
chance of providing means for a free mo~allife, ofdeveloping and giving 
reality or expressio~ to a good will, an interest in social well-being.18 

.. ,, ' 

. For these argu~ents, then,. the logic of the Proudhon strategy is 
. irresistible: · 

Well,' is it not true ... that if the liberty of m·an is sa~red, 'ft is equally sacred 
in 'all individuals; that, if it needs property for its objective action, that is, 
for. its life, the appropriation of material is equally necessary for all; that if l 
wisl). to· be respect~d i~ my right of.appropriatiqn, I must respect others in 
theirs; .and consequently, t~at though, in the sphere. of the infinite; a 

d Green, Lectures 011 Political_ Obligatio,, Lcct. N, p. 2.19. 
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r:person•s power .of ap'propdation is limited only by himself, in the sphere of 
(; · the finite this sarrie power of appropriation is limited_ by the mathematical 
' relation between the number of persons and the space which they occupy? 

Does it not follow that if one individual cannot prcven~ another-his 
fellow-man-from appropriating an amount of material equal to his own, 

r. no more can he prevent indh·iduals ·yet to com·e; because, while 
individuality passes away, universality persists, and eternal laws cannot be 
determined by a partial view of their manifestations? Must we·. not 
conclude, ~erefore, that wheneYl"r a person is born, the others must cro .. vd 
closer together ... ? 1 ' 

So appropriation· must never be considered or justified as an 
isolated individual action: 'I maintain that the element of time must 
be considered also; for if the first occupants have occupied 
everything, wh_at are the new comers- to do? What will become of 
them, having an instrument with which to work, but no material to 
work upon?•Jo The answer is that the propertyless or their 
representatives are entitled to intervene collectively to limit. or 
r~distribute the appropriated resources so that as many individual 
rights as possible are satisfied out of the available stock: 

One hundred thousand men settle in a large country like France Y..ith no 
inhabitants: each man has a right to x/xoo,ooo of the land. [f th~ number 
of possessors increases, each one's portion diminishes in consequence; so 
that if the number of inliabitants rises to thirty-four millions, each one will 
have a right only to Il34,ooo,ooo. Now, so regulate the police system and 
the government, labour, exchange, inheritance, &c., that the means of 
labour shall be shared by all equallr, and that each indi,·idual shall be free; 
and then society will be perfect.3 1 

Such social intervention cannot then be resisted in the name of the 
sacredness of appropriation, for the intervention is undertaken for 
the sake of the very rights on the basis of which original 
appropriation was supposed to be justified. 

We end up, then, with something like a stro.ng Lockean pr~Yiso 
on the basis of which redistributive intervention mar be just_ified. 
Everyone when he appropriates must, if he takes more· than the 

.. minimum, leave enough for others. to acquire the resources that 
they need to own in order to be free~ If he appropriates more than 
that and if the amount he appropriates is more than he needs to 

. &' Proudhon, W~uzt is Property?, pp. 66-j. 
JO Ibid. 6j-6. 
'

1 Ibid. 67. 
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own in order w be free, rhen his claim ro the surplus is very weak 
and ir is liable ro be redistributed. This limit, we se_e now, caii be 
justified in a GR-based based defence of private propercy eve!J 
though, as we saw in Chapter 6, ir could not be justified in the 
Locke an tradition wich which 'it has usually been associated. It 
deri\'es its force directly from the claim that everyone has a right to' 
be rhe owner of enough properry to make him a free man-a claim 
rhar is riot made or argued for in Locke,s or Nozick,s theories of 
proper[)'. _ 

Ot course, rhe whole posirion may have to be qualified by the 
proYiS<-1 ''·hich we did insisr would h.we to be inserted into SR
based theories as well; the proviso rhcu ownership rights cannot 
prevail in rhe face of abject marerial need. In the present context, 
this is.- a maner of a straight conflict of different rights: the right of 
all individuals to be rhe owners of enough property to make them 
free \'ersus the right of all individuals ro the material wherewithal 
for survival. If we rake rhe conrracrarian approach to problems of 
this sort set out in Chapter 7, rhen we may have to say that the 
larrer right prevails in conflicts of this sort, since the unsatisfied 
ne~d for material subsistence is likelr ro be more compelling for 
individuals rhan the unsatisfied need robe an owner and to be free. 
But rhat is just a hunch; I do not have an argument to show that this 
muse be so. 
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Hegel's Discussion of Property 

I. THE NATURE OF HEGEL'S ARGUMENT 

Hegel's account of property in the Philosophy ofRight1 provides us 
with rhe best example:: we have of a sustained argument in favour of 
private ownership which is GR-based, in the sense I have given that 
term. In this chapter, I am going to examine that account in spme 
detail. The interpretation I shall offer highlights Hegel's theory of 
the importance of property for the development of individual 
freedom. I shall show that his argument, if taken seriously, requires 
not just that there should be an institution of private property in 
any society or that existing property entit~ements should be 
respected, but-more radically-that property is something which 
it is important for every individual to have, so that there is a basis 
for overriding ethical concern if some people are left poor and 
propertyless. · 

The description of Hegel's account of property as a GR-based 
argument is likely to be controversial. In the first place, it may be 
disputed whether Hegel is even offering an argument "for private 
property. Secondly, even if he is, it may seem odd to describe his 
argument as right-based. Hegel's account of the importance of 
property has none of the 'absolutist' spirit usually associated. with 
rights-talk: he expliCitly cautions us that individual righ~s of 
property, such as they are, cannot be expected to prevail over or to 
'trump' any of the demands that might be made for the realization 
or maintenance of a genuine ethical community or state. 

Thirdly, even if we are convinced that Hegel's account can be 
regarded as a right-based argument, we may still doubt whether it is 
a theory of general, as opposed to special, rights. It is true that 
Hegel gives an account of the fmportance of property to individuals 

1 Parenthedcal references in the text are to section numbers in the Knox 
translation of rhe Philosophy of Right. The addition R indicates one of rhe 
explanatory notes that Hegel appended to many of the sections, and A the less 
authoritative glosses collected at the end of the book. 
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and that he takes its importance for each individual as the basis for 
articula~ing a demand of justice 'that everyone must have property' 
(49A). But he also se.ts out a theory of First Occupancy to account 
for the genesis and justification of particular property entitlements; 
and it appears, on the face of it, that this part of the theory simply 
uses the argument about the general ethical importance of 
property-owning to underpin an SR~based account of individual 
entitlements in the style of Locke or Nozick. 

This third worry is obviously of crucial importance to my 
interpretation. But I do not want to discuss it in any more detail at 
this stage. I have introduced it now only to make explicit the overall 
problem of this chapter. We are to look at Hegel's account of 
property to discern how far he compromised the GR-based 
character of his argument by introduCing a First Occupancy element, 
and how far he ought to have compromised it or needed to 
compromise it in this respect. The question will be taken up 
explicitly in the final section of the chapter once we have examined 
the argument in detail and considered the difficulties it faces. 

But the other two worries: (i) does Hegel's discussion yield an 
argument for private property? And· (ii) if so~ is it a right-based 
argument? Are difficulties that do have· to be dealt with as 
preliminary points? 

(i)_ Does Hegel Have an Argument for Private Property? 

In his preface, Hegel castigates those philosophers who engage in 
· purely speculative thinking in ethics. He contrasts them with 
natural philosophers in this respect. Philosophers of nature or 
natural scientists acknowledge 'that it is nature as· it is which 
philosophy has to bring within its ken' and that their task is to 
discern the rational order and harmony which lie behind the 
appearances. But in ethics, everyone is convinced that his mere 
birthright entitles him ·to put forward ethical schemes, to criticize 
the status quo for its failure to conform to some speculative Utopia, 
and to support existing institutions only to the extent that they 
match the details of some purely intellectual construction. Hegel's 
invective against this way of cioing ethics and his concern about its 

. cons"equences fo~ philosophy and indeed for the conduct of social 
and political li(e·' is. bitter ·and ·sustained in· the preface. In 
interpreting his discussion of ·property in the Philosophy of Right, 
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therefore, we' must avoid attributing to Hegel the style that he 
criticized so severely in his contemporaries. 2. 

Hegel takes himself to be offering primarily an understa~rding of 
the institutions of social life: 1to comprehend what is, this is the task 
of philosophy, because what is, is reason' (preface). Private 
property was an existent institution that Hegel saw in the world 
around him. He argued that its existence was a rational necessit}·, 
not a merely accidental feature of human history; in other words, 
he took it upon himself to display the rationality inherent in the 
actuality of private ownership. This is what he is doing in the 
discussion of property. . 

So the account of property in the Philosophy of Right is not 
straightfonvardly prescripti\·e. It would be equally misraken, 
however, to characterize it merely as descriptive sociology.-' The 
understanding which Hegel is seeking to evince is necessarily an 
evaluative understanding since, on his theory, to comprehend the 
rational necessity of an in~tirution provides the only standpoint 
from which evaluation makes sense. We must also bear in mind 
that Hegel's theory is not an account of social statics: he takes 
himself to be characterizing society not just as it is but as it is 
coming to be.4 If we are. led to agree with Hegel that private 
property is a ratiomil necessity, ~hen we will be inclined to give a 
positive evaluation of some features of so.ciety (those that represent 
a progressive tendency towards private ownership) and a negative 
evaluation or an evaluation of tired indifference of others (those 
features of society and social thought which the institution of 
private ownership is destined to supersede). 

That Hegel's discussion has this critical edge is apparem from 
one or two peripheral comments that he makes about ancient and 
contemporary ideas and institutions. 

He writes, for example, of 'a dash' in the agrarian laws of 
ancient Rome 'between public and private ownership of land' and 
suggests that rationality, as expressed in the argument for property, 
would favour the latter over the former e\'en at the expense of other 
vested rights (46R}. Certainly the communist Utopias of ancient 

z. See Taylor, Hegel, pp. 403 ff. and 411. 
' For the idea of interpreting Hegel's work as 'sociology", stt the comment by 

Ryan, Property and Political Theory·, p. 1 19. 
• There is a lucid account of Hegel's early thought on the historical de\·tlopment 

of economic and political life in Plant, Hegel; stt also Charnley, l.conomit Politique 
et Philosophie. 
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philosophy are rejected.· Hegel atta~ks Plato's account of the 
guardians' way of life in £he Rep11blic: (-t6R and IB.sR) and the 
communist ethics of Epicurus (-t6R ). The failure of the ancients to 
grasp whar he calls 'the principle of the freedom of property• (62.R) 
led rhem to develop a~counts of legal personaliry ·rhat were, on his 
account, quire irrarional (4oR). For example, the Roman provision 
\vhich rakes children robe rhe·propert}· of rheir parents is described 
as 'uJ1jusrifiable and unethical' (.;oR). Moreover, the existence in 
Greece and Rome of the institution of slavery made ir impossible 
for andent lawyers to develop simultaneously adequate concep
tions of proper()' and man ( 2 R). s 

If we'rurn to comemporary insriturions, we find Hegel using his 
account of property ro arrack rhe lingering remnants of feudal land 
Jaw. The distinction between the complete use of an object and the 
ownership of ir-a distinction which lies at the bottom of the 
system of feudal renure-is described as 'an "insanity of person
ality"' (62.R) since it implies, on Hegel's understanding of properry, 
the exclusive presence in an objecr.of rhe will of one person (rhe sole 
user) and rhe simultaneous exclusive presence in rhat object of the 
will of someone else (the owner). There is a similar absurdity, he 
suggests, in certain rypes of family testamentary trusts (see 46R and 
63A). These methods of tying up propeny, so that it is beyond the 
ultimate control of rhe particular peopJe using ir, should be done 
away with if Hegel's principle of the freedom of pro perry were to be 
accepted. 

On rhe positive side, Hegel argues that a number of apparendy 
objectionable practices may actually be seen to be justified, once his 
·.account of property is accepted. The dissolution of the monasteries 
is one. example; ir had the excellent result of transferring resources 
from collective ownership into private hands (46A).6 Similarly rhe 
account justifies various rules of prescription. If, for instance, a 
public memorial loses irs character as a symbol of national 
remembrance or whatever through rhe passing of time, then it 
should cease m count as public property and be open' to legitimate 
appropriation at rhe hands of the first comer (46R): · · 
. Tllll~, while Hegel rebukes 'the impatience of ~pinion' that 

would call for the insranr esrablishmenr in society of the institutions 

• · 5 Note also Hegel's suggestion; 'h: is in the narurc of the case that a slave has an 
absolute righr to free himself ... '(Philosop/J)' of Right, sect. 66A). 

• Sec: .also Hegd, ·Enslish Refl.lrm Bill', p •. \-'S· 
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he has shown to be rationally necessary (62.R), he is prepared to use 
his account of that necessity as a basis for some practical criticism 
and evaluation. We must remember that this evaluation is not 
intended to have a. speculative or Utopian character. But, for all 
that, it is open to us ro interpret· the discussion as an evaluatively 
significant account of the importance of private property and to 
enquire into the sort of argument that is used ro establish that 
importance. 

(ii) Is HegeJ•s Argument Right-based? 

I have defin~d a. right-based argument as an argument based 
primarily on a concern for the promotion of some individual 
interest. If an individual's interest in some state of affairs, S, is 
regarded, taken by itself,' as a ground for imposing a duty on others 
to bringS about or to maintain or protectS, then Sis being argued 
for in a righr-based way. Right-based arguments have been 
distinguished from utilitarian arguments because the latter argue 
for social arrangements on the basis of their net effect on all 
individual interests rather than on the basisof individual interests 
one by one. 

Now Hegel did not believe that there was ultimately any 
distinction between the collective interest of a community and the 
individual interests of the members of that community. That the 
goals of the community to which he belongs should be pursued and 
realized- that is the ultimate interest of each indiv.idu.al. Does it 
make sense, then, to say that Hegel's argument for property is a 
right-based rather than, say, a utilitarian argument? Certainly, the 
relation betwe~n individual interests and collective goals is more 
complex in HegePs philosophy Jhan in most other political theories, 
including utilitarianism.7 Nevertheless, there are (at least} two 
reasons why the distinction still makes sense so far as the argument 
about property ·is concerned~ . 

First, Hegel's theory is a developmental theory. He denies that 
individuals_ are born ready for the ethical community in which 
rights and collective goals come together. This is something that 
they .must grow up into. Part of that growth-as we shall see, a 
crucial part-is the establishment of a clear sense of oneself as a 
person, that is, as·. an individua~ right-bea.~er. It is at this stage that 

7 For an excellent discussion, see Taylor, Hegel, pp. 378 ff. 
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property ·is taken to be importa~t. The fact that individuals may 
attain a higher stage ofdevelopment, according to Hegel's theory, 
at which the distinction between individual interests and social 
goals appears specious does not mean that the distinction is 
unimportant at the.earlier stages. Certainly, we would misunder~ 
stand the nature of the argument for property completely if we were 
to identify it, in any sense, merely as a collective goal of the 
Hegelian state. 

Secondly, the ethical community or state which represents the 
final end· of the process which Hegel is describing is not regarded as 
an intrinsically rights~abrogating or rights~transcending collective. 
On the contrary, Hegel argues that individual rights receive their 
highest recognition as such in a community of this kind: 

The essence of the modern state is that rhe universal be bound up with the 
complete freedom of its particular members and with private well
being.· ... Thus the universal must be furthered, but subjectivicy on the 
other hand must attain its full and living development. It is only when both 
these moments subsist in their strength that the state can be regarded as 
articulated and genuinely organised. (2.6oA} 

In such a community, individual· rights and social goals no longer 
appear antagonistic to one another, but it may still make sense to 
distinguish between them. 8 

This helps us deal with another difficulty involved in calling 
Hegel's argument for private property right-based. The argument, 
as we have seen, is·a· developmental one. Property is shown to be 
necessary, not in absolute or final terms, but as a stage in a process 
of individual and social development.9 Individuals have real 
interests which justify the demand for private property; but those 
interests are seen by Hegel only as necessary moments in a wider 
development of individuality which may, in its later stages, make 
the case for property or our concern about it appear trite and 

8 I believe John Charvet exaggerates the collectivism of Hegel's theory of the 
stare when he writes: 'The individual, as this person, has no value as an end, bm only 
as a means. In t:his sense, individualiey is absorbed into and destroyed by the life of 
rhe universal.' (Charvet, Cr,itiq11e of Freedom and Equality, pp. 1 34-5). A better 
view is found in Taylor, Hegel, p. 3881 and Ryan, Property and Political Theory, 
p. I 33· For changes in Hegel's account of the relation between the individual and 
sociery, see Ilting, 'Hegel's Conce'pt ohhe State', pp. I oo -ff. · 

' Ryan puts it this way: 'Property is only one way in which modern man finds 
himself at home in the modern world' (Property a11d Political Theory, p. 131). But 
this is misleading if it is meant to suggest Hegel believed that there were other 
equally good substitutes for private property in this regard. 
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. , immature. In presenting the case for propeny, Hegel is at pains to 
stress ~hat the subject for whom property is demanded is a ttatural, 
immediate, and· abstract being rather than a full individual 
participating in ethical life. The subject for whom property is 
demanded stands at the beginning of the long and arduous process 
of education and discipline which Hegal claims is required before 
final liberation and individuality is achieved (187R). At the stage 
where property is in question, his individuality is described as 
'trivial' (35A) even 'false' (41A and 57R) individuality, and the 
rights based on it are regarded as 'elementary', purely 'formal' 
(3oR), and, from the sublime perspective of the ethical indh·idual, 
even 'contemptible' in char~crer (35A). 

[ 

This has important practical consequences. ,In the higher phases 
of individuals' developmentt they will acquire interests justifying 
structures and institutions which may, to some extent, be incom
patible with the demands of a right to property. In this case, there is 
no question of the right to property prevailing against or 'trumping' 
these higher demands. 10 E\·en as he expounds_ his principle of 
property, and draws from it the practical conclusions tha't ,~,.e have 
already discussed, Hegel takes. care to warn us that 'the specific 
characteristics pertaining to "private" property mar h'ave to be 
subordinated to a higher sphere of right (e.g. to a socjety or a state) 
... , (46R). For example, the patriotic interest of the state may 
demand the widespread abrogation of property rights and e\·en the 
sacrifice of life itself (3 2.4). So if the right of property dashes with 
the demands of ethical life, then, in so far as the latter_ can be 
formulated as categorical demands, the former must be subordin
ated to them. 'It is only the right of the world-mind which is 
absolute without qualification' (3oR). For an individuai to insist, 
say, against the state that his property or his right to property 
should remain inviolate would, on Hegel's \'iew, be an absurdity: it 
would be to parade the claims of his lesser self against the demands 
of his higher self in its final realization. 11 

. · 

But a putative right that yields_ in the face of every collecti\·e goal 
is not a right at all: it does no work of its own in the political theory 
that postulates it. 11 Perhaps there. is a dan.ger that a. right to 
property as submissive as this may turn out in the end to be empty. 

1° For the idea of rights as 'trumps' onr social goals, ~ Dw(lrkin. TaHng 
Rights Seriortsl);, p. xi tl passim. See ~lso Dworkin, 'Rights as Trumps'. 

II See Stillman! 'Property, Freedom and lridi\·idualit(, rr· 1-IS~-
1 & Dworkin1 Taking Rights Serirmsfy, p. 9 z. 



3 50 11: The Argume11ts . ;;~W,~~-

\Ve must be careful nor to oversrare mis danger. First, w~~:.~ 
nme that Hegd's position is Mainly not the position~ 
arrribu1cJ co ~fan:: Lh.ar, .u a ccnain poinr in history, an ·

1

·•.•• ••. ·' ~ 
or::'~izc-J around priutc o,.no!rihip is ne.=sary as aa ~ 
u-.it mge on me r\UJ [u sod:~li.:- ~ bur mar at a .l.atrr sa,;e~· 
h~.·~ iii'hen h-;;;-r:n n.m.u-:- re;.+.~· .us mlmin2ring dewq"_+wr .r;l 

ill~ . • ~ .. - -~--1 _?::i..:...:= _:-'':""~ 'ii11 - --':""" ~=--~· reTIJOL;nv imu v 3 .-l 

.:.c.:.:~......-;.,- i::-..:e: .=c- ~ ~~c:=·.: ::rr~ in ~s dcu:dup-: 
-, ..... -: ~ .. :is .:::a..:.c .E.= ;!:i:::~ i:t=sF-L~ ~- :_: ~ dlli a~ .ti dca: me 

..:..:...--.: ::-.::: :· ~·..t:.t ;~~c-ry ~·-:::l i=a 6.= ?~.Ju...~phy oi Rigbz 6 a Cii:Se 

... ::..:.:=. ::..i.:• ~ z_~ [:.~· ... ~ i.JE £:• -=-~...ii\iJu.al J.[ .m~- ju.ocruxe in 
.r:..i.:i:.:.::- ~ u.a.:e me iJc-..s ui ir~m ~.:i wirh ir me idea oi property 
h~·.·c tr~rcrcd r:ht: wodd. EH:n if a He e · rare exists and me 
iru.nr.:tnulli .are rht:re tO m.a.l:t me ful.lt~£ edUcaJ life possib t; st II 

-J.S r..:.t .:..?.~ ~Iding lu H~~ m.ar~d)Olle mlBr h.al""e property' 
~~;.-\ . r~= hli mcili u diir ~muuc ; :,:,perry, no JlUll can de•dop 
~ ~ _;-:.gr .. -ne-u he i.i ~p.:.blc vi iC:Sponding ro me son of 
.:k~~.h [0 'li\"ru.:h me principle oi property mighr properl)" be 
5ubvr.im.ued..· So me facr that a So4Xitry has reached rhe srage, in 
rc.crn:; oi irs hisrory and inscirurions, where ethical-Jife··is possible 
does nuc mean that individuals can rake a 'shortcut' m the ethical 
life· without going through rhe sordid business of propeny
ownership. I.f The instirurion of property rakes the individual a few 
steps up the ladder l'O ethical fulfilmenr. There are manyother steps 
robe taken before self-realization is achieved. But, even so far as the 
stage of private property is concerned, iris, on Hegel's rheory, only 
che individual who is ever in a position to 'throw away the ladder 
after he has climbed up ir'. 15 Neither rhe community nor history 
can do ic for him. And for rhe community to kick away the ladder 
fron1 :;on:ieone who had nor even got on to ir, in the name of some 
higher srage of his potential development, would be absurd. 

It follows rhar rhe case for private property has some weight even 
in....-socieries where an ethical community or He elian state is in 
exiStence. Even r ese a vance socteries must nor embrace com
munism or tolerate the insrirutions of feudal tenure, for rhar wou)d 
be ro deny emergent indh•iduals the opportunity ro develop ro the 
poin[ where the)' can participate fully in rhe life of that communiry. 

I) Sro:-~ ('.~. a:he bewildering 3tta~k on ConJiiiJ.:'in Hegel. PI:Jilosophy of Afilld, 
sc .. ,, -H~. pp. ISJ f{. 

'• This ~linr is emphasized in Rim:r, 'Pcrsonnc ro:-r Propriete scion Regel', p. J 88. 
•s Ci. \\~ingwsrcin, Tr.ut.Jtus, prop. 6. H· 
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·~.Secondly, although the right to property is not absolute~ still it is 

not just any demand that can. override its requirements: 'the 
exeeprions·to private property cannot be grounded in chance, in 
pzivate caprice, or private advantage, but only_ in the rational 
~organism of the state' (46R). !he right of property--is· r·a· ·be 
r~'subordinated only to those rights to which it is, in its basis, 
·functionally subordinate anyway. It has, on the other hand, weight 
as against purely utilitarian considerations. As we ·shall see 
throughout this chapter, Hegel adamantly refuses to make out his 
ease for private property on the grounds that it is an efficient means 
of satisfying physical wants or needs. It is to be given a rational 
justification which will be sufficient to trump any argument 
suggesting that needs would be satisfied more efficiently in a 
socialist economy. This does not rriean that Hegel did not take 
needs seriously or regard their fulfilment as a worthy aim; on the 
contrary, he regarded 'the securing of every singl~ person's 
livelihood and welfare' as an aim of considerable importance in 
civil society (2.30). But it is an aim which is· subordinate co the 
ethical case for private property. .~· 

Thus it is not altogether out of order to describe HegePs 
argument for private prop~~'ty as a right-based argument. 

2.. PERSONALITY AND THE. WORLD 

Hegel's claim is that property is something everyone needs in order 
to develop his freedom and individuality. What are his.reasons for 
this? 

(i) Needs, Perso.Pwlity, afld Freedom 

One might try to state a case as follows. People cannot be free 
unless their basic physical needs are satisfied. Those needs can be 
satisfied only by the sort of obje.cts which we usually think of as the 
objects of property-food, clod1ing, housing, land, roofs, and 
medicine. Such an argument is no doubt interesting, as far as it 
goes, but it would be' an insect1re basis for an argument for private 
pro.percy. After all, physical needs could be satisfied under some 
non-private system of property, under a system of collective 
property, for instance. Private property is not the only system under 
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which physical needs can be satisfied, and it may not even be true 
that needs are satisfied inore efficiently under pri~ate property thar:t 
under any oth~r system. (Wh.ether this is so is a ma.tter for the 
utilitarian defenders and critics of the institution.) 16 

Iri any case~ when he discusses property Hegel puts the question 
of-the ·satisfaction of physical needs to one side. Certainly it is, he 
says~ 'the particular interest satisfied by possession' (45) in the sense 
that· the satisfaction of needs and wants has· to be invoked to 
explain ·why partiCular things ·are taken into possession by 
particular people. Those who own property are concrete individ
uals··who. feed, clothe, house, and enjoy themselves with what they 
own. But Hegel wants to argue that proprietors will also find a 
deeper ethical significance in their ownership of property-one that 
has to do. not with their biological nature, but with their status as 
potentially free wills. 

Hegel's account of the relation between freedom and needs is a 
complex one. As a natural being, man feels needs, desires, and 
·impulses of every sor·t. His first experience of freedom is his ability 
to abstract himself in thought from every particular need or 
inclination-to say of such needs ~They are not necessarily mine,' 
and to preoccupy his mind with the pure thought of himself. Now 
on its own, this is a depraved condition: it is 'the Hindu fanaticism 
of pure contemplation' or, in practical life, the nihilistic 'fanaticism 
of destruction' (5R)~ Its ethical importance lies in the individual's 
ability to relate the pure abstracted thought of himself straight back 
to particular needs and desires and to associate them with it, so that 
they take on the character of chosen rather than merely given aims 
or ends-aims and ends which are in a strong sense his rather than 
merely happening where he is.x7 

The main thesis in the Philosophy ~of Right (which we will not 
subject to critical examination here) is that this ability is implicitly 
universal-not just in the sense that all men hm·c it, but also in the 
sense that, in each man, the ability is a local manifestation of a 
single universal ability, which is the Idea or the Concept of 

'' See the discussion, above, in Ch.r, sect. 2., Ch.6, sect. 6, and Chapter Nine. For 
Hege_l's attitude- towards utilitarianism, see Philosophy of Rigl1t seer. 187. More 
generally, see: Walton, 'Economy, Utility and Community', p. 2.47: R)·an~ 'Hegel on 
Work, Ownership and Citizenship'. p. 183; and Cooper~ 'Hegel's Theory of 
Punishment'. · · 

' 7 There are affinities here with the notion of autonomy outline-d in Ch.B, and in 
Frankfurt, 'Freedom of the Will'. 
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freedom. 18 Hegel's undertaking iri the Philosophy of Right is to 
show how this univer.sat·~biJhy,- initially present in every indh·idual, 
is developed, brought". forth,' and made explicit as something 
worthwhile in itself in crincrete forms of social life. 

That is· the agenda.· 'At ·the stage where property enters the 
picture, we are dealing with discrete individuals becoming aware of 
this freedom in themselves. They take themselves to be capa~le of 
abstracting their will from gl\·en impulses and inclinations, and so 
the needs and wants on w·hkh their will settles take on the character 
of resolutions or chosen ~~ds rather than mere natural afflictions 
(IJ}. To conceive of oneself in this way is to regard oneself as a 
person. 'A person\ Hegel writes, 'is a unit of freedom aware of its 
sheer independence' (35A). To be a person is just to be a subject 
preoccupied self-consciously with the freedom of one's will . 
. It is with regard to their personality, rather than their stacus as 

natural beings driven by needs, that private property is important 
to individuals. As we shaH see, Hegel argues that indh·iduals need 
private property in order to sustain' and develop the abilities and 
self-conceptions definitive of their status as persons. To anticipate: 
they need to be able to 'embody' the freedom of their personalities 
in ·external objects so that thetr conceptions of themseh·es as 
persons cease to be purely subjective· and become concrete and 
recognizable to themselves and others in a public and external 
world. (These are arcane propositions and they will be examined 
and discussed in detail in the following sections.) b'-{£.o""PI'Meo~J 

(ii) Personality and Rights . 

Before going on it is worth noting the connectio.n that Hegel 
establishes between the concepts of perso,ality. and rights. Some
thing is a right if it is a ·condition neces~ary to sustain or Je,·elop 
personality-if it is, in ot!ll·r wonls. " drm,md of pr;-rsc..m;tlity as 
such. (Hegel's argument is that pri\"ate property is a right in this 
sense.) So, when we ta~e up the perspecti\"e of rights, we are again 
abstracting from the partictilar details of indh·iduals' li\'es and from 
the particular contents of their wiUs, to consid_er wha[ is necessary 

111 I do not want to take sides .in rhe disagreement ~n"·een tht'sewho.like Tarlor. 
see Geist as the genuine subject of the Philosophy of Right (e.g. Taylor. Hrgel. 
pp. 71-5) and tho~e who, like llting. s_ee the con("(pt mC'rcly as a wa)· Ctf e:"~:rressing 
the changing perspective of philo!;<'rhical undt'r!i-tandin2 (llrin~. 'Di~tlectic t'f Ci\·il 
Socier)"'). · ~ 



r..:. 5~r-=in an.J dc\·dop dill Lvmmon EabHracrire power of the will in 
chcm. ·En:ryrhing wllldl depends on p.arriculari£)' is here a matter 
oi indiiitrcnL.e' (3 7 A): 17 . 

Tt.e 5r~dpoint of perwnali£}· .and rightS is apt ro seem somewhat 
wl.:i .ar..J ~usrere (in comparison, .s,.a.y, with me concreteness of a 
theory oi property dominated b)" lhc idea of me satisfaction of 
mare:rial _needs). As a conclusion or resting place for moral 

. philosophy, a morality of rights would be singularly unattractive. 

To h.s\"e no inruest ex(~pt in one's formJl right may be pure obstinacy, 
ofte·n :l tlrting a~COmpaniment of a (Old he.lCt and restricted sympathies. It 
i.; un .. ·ulrured people who insist mosr on their rights, ·while noble minds_ 
look on ·orht:r aspects of the thing. Thus ab~tracr right is nothing but a bare 
po~sibiliry and, at leasr in conrrast with the whole range of rhe siruarion, 
:;omtlhing formaL {37A)10 

· · 

Bur Hegel does nor rake rights as rhe final end of his ethics. We are 
nor ro imagine rhe ethical life of the Hegelian stare as a community 
oi ghosdy beings having no more inreresring feature than a 
comn_wn ability to abstract fr-om any ~onrenc given to their wills. 
There will. be an ultimate reintegration of che individual with his 
own ~oncrere indi\'idualiry. So rhe fin.1l development of free will, 
even as it becomes the de\•elopment of universal forms of life, is not 
the uner rejecrion of the n_;,truraJ and the particular, but a different 
and mor'e ad~quare understanding of rh~ir significance in human 
life. 

Nc\ enhdess, in rhe early stages oi this development, Hegel 
indicae.::; rhar it is necessary to stress some aspects rather than 
orhers. As inririally given, man is 'an immediate being, sunk in his 
p . .urkubr needs and drives, with only rhe haziest, most primitive 
sense ~'l;· rhe unin~rsal'.:. 1 For such a being to set off on the road to 
uni\'ers.1l J'evelopmenr, ir ma.y be necessary for a while ro lay great 
srress on his freedom considered in rhe abstract, to bring that 
freedom to his arrention in irs bare unin~rsaliry, before we begin the 
process of reintegrating the abstract and the particular at a higher 
stage. This is what is going on at the sr~\g~ of the discussion where 

·rights, personality, and properry are tht! ~enrral concern. 

1 
f s~c .a I so Riner, 'Personne et Propriere selon H ~gel', p. I 7 9 , 

~-.:~ Stt also the comments on the aridit)' of the concept of rhe individual in Hegel, 
Phenommology of Spirit, stcts . .ij79 ff. (Miller trans., pp • .2.9 I ff.) . 

.:.
1 T.aylor, H~g~l, p. 366. . 
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(iii) Externalization 

355 

Hegel begins his discussion of property by ·asserting: 'A person 
must translate his freedom into an external sphere in order to exist 
as Idea• (41). Now, existence as Idea represents the end-point of the 
overall' process of development which Hegel is describing in the 
Philosophy of Right; so this passage does not specify, as it were, the 
local or specific end of private ownership. It does not say what 
unique contri.bution private property makes to the overall process. 

But the notion that ethical development in general involves some 
sort of 'transition, from the inner subjective world to the external 
objective world is important if we are ro understand the conrribu~ 
tion of property. So it is worth pausing briefly to examine the 
general thesis of exrernalization. 

Fundamental ' iloso hy is the principle that mind or 
freedom is necessaril em.bodied-t at rt oes nor rna e sense o 
conceive o its existence in any 'pure• or transcen ent orm . .z..z. That 
prmc1ple applies to free will at every stage of its development. 
Initially, freedom is embodied in finite human subjects, and thus .in 
a scattered and limited form. As it matures and develops, this sort 
of embodiment has to be transcended, but embodiment as such can 
never be transcended. It follows that there must .be some other 
e~bodiment fo.r free wi.ll in the higher stages of its development 
beyond the particular subjects in. which it is initially given. So, at 
least from the point of view of those subjects, the development of 
free will, as it moves from its initial towards its higher embodiment, 
has the aspect of an externalization. Free will must proceed out of 
its initial embodiment in them into the external world where a 
genuinely universal embodiment can be established. 1

3 

Of course, in real terms, the idea of externality here is 
inapp~opriate~ As free will develops, the standpoint from which its 
development appears to be an excursion into an alien and external 
world- the standpoint .of its initial embodime.nt-is a standpoint 
which is left behind. ·rhe free will grows as it is externalized; in a 
·sense, then, the. subject does not remain behind, helpless and 
passive, ro see the process as an externalization. 

For the person, the first step in this process of externalization is 
~z. ~er~ is.a_cle~r e~po~icion of Hegel's 'principle of embodiment' in Taylor, Hegel 

and Modern S~ciety, pp. 14-31· · 
:I.J See Knox's helpful note in his translation of Hegel, Philosophy of Right, 

pp. 3oz.-3 (note to the Preface); 
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the establishment of the bare principle of his personality in the 
·public wo.dd of material objects. Hegel's thesis is that by 
appropriating, ownitl.g, and controlling objects, a person can 
establish his will as an objective feature of the world and transcend 
the stage in which it is simply an aspect of his inner and subjective 
life. Before going on in section 3 to discuss .the details of this 
process, we must look briefly at Hegel's view of the material world 
which is to be the )ocus of this initial excursion of free will. 

(iv) The World of Material Obiects 

The first step in Hegel's argument is to establish· that the familiar 
world of material objects is the appropriate realn1 for this initial 
excursion of free will to take place. Two arguments need to be 
made out hete. First, that the world of objects is not, as it were, 'off
iimits' to the free will, i.e. that it is an arena in which the 
externalization of freedom is permissible. And secondly, that the 
world of material objects is worthy of this exercise-that it is not 
too lowly or sordid an arena for the first strivings of free will 
toward objectivity. 

-The former argument is the easier. External objects could present 
ethical objections to the externalization of free will only ·if they 
were ends-in-themselves. But, on Hegel's ·view, 'the thing, as 
exteniaHty, has no end in itself; it is not infinite self-relation but 
something external to· itself' (44A). In ·choosing the realm of 
external objects as t.he arena for its first objectification, the will 
manifests the dominance of entities which. are ends-in-themselves 
over entities whiCh are not~ As Hegel puts it, to appropriate is 'to 
prove that the thing is- not absolute, is not a thing· in itself' (44A). 
One 'proves' this by endowing the object with a -purpose which is 
not its own; when 'this is done, we recognize 'that the object is such 
that the m1ly purpose it could have is a purpose gi.ven to it by a 
human being. _ · · _ 

In appropriating the objects -of the natural \vorld, then, man 
displays his intrinsic superiority ovet: nature.14 This was one of the 
themes that most fascin~te(Hegel it:~ the topi~ of property. Part of 
human development as he describes it is the process whereby nature 
c~as~s to be 'something alien and yonder' and becomes an 

'" 4 This aspect of Hc~cl's theory is highlighted by Stillman, 'Property, Freedom 
and Individuality', pp. 137 ff. See also Ritter, op. cir. 190. 
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environmen~ in which human beings can feel 'at home' (4A). Partly 
this is a matter of understanding and scien.ce-the realization, so 
important in Western philosophy since Newton and Kant, that the 
world is intrinsically amenable. to human intellect. But under
standing and appropriation are deeply related for Hegel. It is 
largely through the domestication of nature that .inan .attains the 
insight that nature has discernible laws and structures behind the 
appearances and that it is not distinct in kind from the mind that 
confronts it. So it is no accident that Hegel uses the language of 
appropriation to describe knowledge: 'In thinking an object, I make 
it into thought and deprive it of its sensuous aspect; I make it into 
something which is directly and essentially mine' (4A}. And it is no 
accident that he uses the image of the infusion of mind into nature 
as the organizing metaphor of his theory of property. z.s 

The claim that nature is essentially amenable to human appropri
ation becomes a little clearer when we contrast the institutions of 
property and slavery. For Hegel, what is.~rcing with sla,-ery is that 
the will (of the master ~s .. oufioextcrwffi~ -its.elf"'n--a.' iealni 'vh-eh· 

c ~~rna ization .is fJOf p_e.onjssible. All justifications of slavery, 
·--·:;-11· .... ·"·· =--~~ -..:-__ 

·Hegel writes, cdepend on regarding man as a narural entity pure 
and simple? (57R), as a (being that by nature belongs iiot to himself 
but to another ... a tool or·instrument having a separate existence 
and useful for the purposes of lh··ing' .16 Enslavement is thus 
distinguished from other crimes by involving a thoroughgoing 
insult to the free will of the man who is ensla\·ed:· the insult of 
denying the existence or the ethical significance of the slare"s free 
will (96). The slave is treated by his master as if he were an ·object to 

·be imbued with the master's will. What strikes us.as \vrorig about 
slavery is that, when we see a slave in whom the ·master's will is 
'objectified'~ we recognize that this is not the only way such a being 
could be imbued with purpose. We recognize this, not just because 
the slave's ability to determine himself eventually breaks through in 
defiance of the master's will, but also just because of the way the 
master treats the sla,·e_:..the sort of tasks he sets him. and so on. 
The key to the probleni of slavery· is the tension arising out ·of the 
fact that the reason sla,·es are so useful to their masters-their 
potential ration~lity, th~ir ability to. take on complex projects 

:LJ Sec Hegel, Ph~nommology C'{ Spin"t. ~m . .!.-i.f ff. (Miller tran~ .. rr- q- ff.l. 
Se-e also Hegcol, Fhilo$Of'h.'· of Mi•:.f. ~'"t •. \~ 1 •rr. s ff.' 3nd !-C\."'t. ·'~~ (r. :o'. 

16 Cf. ~srotle .. Politics,l\k. I. Ch. ~· t!H" ff. iS.ind.t!r trJ.n~ rr· .~:-~'. 
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in\'olving· intelligence, skill, and judgement, and to care ahol1t 
whecher·rney are completed etc.-is precisely the reason slavery is 
wrong. Slaves are useful because, not in spite, of their rationality 
and.porential for autonomy. · 

If there is nothing in narure which gives rise ·to any ethical 
· objecriori against man's externalizing his will rhere, still it remains 
ro be shown that the narural world of objecrs is a worthy realm for 
this exercise. 

Cerrainly, Hegel insists rhat the narur3l world is not the place for 
the final realization of free will in irs universal form. He describes 
rhe ex.rernalizarion of will in obje~rs as a 'false' (.pA) and 
'inadequate' (33A) realization. Bur we are proceeding stage-wise 
and Hegel's argument is thar, ar rhe initial. s_rages of humari 
de\'elopmenr, th~ world of ~!lmrally given things is an appropriate 
place for rhe free will w begin irs journer our of subjectivity. At this 
srage, rhe crude and primitive world of material objects is exacdy 
marched by the primirive level of de,·dopment of the free wills 
seeking . their realization . rherein~ .'A bsrract personaliry. in its 
immedia~y can have no other embodimeJ1-t save one characterised 
by immediacy• (4 1 A). 

The contrast berween immediacy and mediation is important. 
~7e, hav~ already looked at Hegel's thesis that the free will must be 
embodied at all the srages of irs development. Fre.e will is initially 
prese~red .in the form of separate indi\'idual minds; bur potentially 
it is a single rational enriry. The realiz.uion of rhis potential must 
rherefore consist in the embodiment of free will in forms which 
rransc:end the particularity of the organisms in which it is initially 
given. From the point of view of these organisms, the growth of free 
will mu~r be 'mediated' b)~ the establishment of institutions which 
rrans~end their particularity, such as the far:niliar insdrurions of 
properJy, conrracr, family, economy, and srare. 

Immediacy is parrly rhe notion . of a cerrain potential in its 
narurally ·given form. Knox gives the example of a seed which is 'the 
whole life· of the tree in its "immediacy,:,. 17 Bur rhis is a poor 
example. Th~ notion of immediacy has a sense which di~tinguishes 
it from rhe genus terms 'porentiaP or 'implicit': iris the sense that 
the· gro\Hh or de\·elopment envisaged is one that will be media ted 
in for::ms rhar transcend rhe particularirr of the form in which it is 
narui·~_lf)· .·given. When Hegel refers to rhe individual's will as an 

:- K~ox, •Translalor's Foreword' ro Hegel: Philosophy of Right, p. ix. 
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'immediate' will, he does not mean merely that it is capable of 
growth; he is also picking out a particular form of growth, a form 
which denies the ultimate reality of discrete and separate individual 
development. This is a form of growth which is not that of an acorn 
growing into an oak tree. 

We have an idea of what it is for individual will to be thought of 
as immediate. But what is it for nature or naturally given objects to 
be immediate? How can they have an immediacy which matches or 
is equal ro the immediacy of the individual will? 

To answer these questions, we have to turn to Hegel's philo
sophical idealism. The external world does not have any reality 
apart from irs reality for individual minds. What the external world 
is, is given by what mind and will are. In its immediacy, the human 
mind sees the world as a realm· distinct from, even alien to, itself. 
This, then, is the immediacy of the naturally given world. But it too 
has a higher destiny: to be a world for free will once the latter is 
mediated in the institutions of communal life. Such a world will be 
a world imbued w.ith human purpose, understood and reclaimed by 
reason as its own. 

Now, I think, we have sorted out what one might call the 
ontology of properry on Hegel's account. On the one hand we have 
individual human beings; they are immediate beings inasmuch as 
they embody in an implici£ form the concept of free will which is 
destined to develop through mediation. We are considering the first 
stage of chat development, which is the detachment of. abstract 
personality from the inner life of each of these beings and its 
embodiment in the external world. On the other hand we have the 
external world- uall immediate, Tust be,ause It ~s t~ world a7 
seen y mind in its immediate con ition. e rst stage in its 
development_ 1s 1ts conversion from the stat.us of a merely given 
other to the status of an assemblage of discretct things or objects
end ties which are essencially places for the embodiment of 
personality. jus£ as the subject of property (the pers.on)_ is conceived 
of in a purely abstract way, without considering particular 
characteristics, so· rhe objects of property are considered, at this 
stage, merely as things. Their detailed chiuacteriscics are not in 
question, nor are we interested at this stage in the particular 
determinations which they acquire after free will has appropriated 
them (43). The natural world, then, is as transformed by the process 
of appropriation as the free will: it is changed from a given nature 
into a realm of objects. We cannot, on Hegel's account, understand 
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what it is to be an object, except in so far as we take the world to be 
divided int.o discrete parcels amenable" to the purposes of discrete 
indi vid u a Is. . 

Thus in the process of appropriation, man constitutes himself as 
a bearer of rights and he constitutes nat~re as a realm of objects 
capable of embodying and sustaining his status as right-bearer.18 

3. EMBODIMENT 

What exactly is it for personality or free will to be embodied in an 
object? On the face of it, the. idea is an extremely obscure one. 
There are obvious connections with Locke's fanious idea that the 
labour of a prod~ce"r is, in some sense, 'annexed to' or''~ixed with' 
the substance of the object on which he has been working. In both 
theories, there seems ·to be the notion that smnething essentially 
pertaining to agency-will, fre~dom, perso~alicy, action, or 
labour-'-becomes part of something which, at least initially, is 
distinct in kind from agency and thus constitutes the latter as the 
private property of the agent. But, as we saw in the case of Locke, 
there are grave logical difficulties with views of this."kind; Y'?e Were 
unable to see how Locke's •labour-mixing' theory could be stated in 
any coherent form and still do the work that he wanted it to do. 2-.9 

Does Hegel's account run into similar difficulties?. We cannot tell 
untir we have produced a clear account of the sprt of thought that 
Hegel was having when he used this language ·of 'embodiment'; 
until then we will not know how literally he needs to take the idea 
of a ~mixture' of wilVaction and object. · 

Besides 'embodiment', there are a number of other tenns that 
Hegel uses, apparently to pick out the same relation. He talks of 
'the direct presence of my awareness and will' in an object (56; see 
also 48, 62.R, and 64), of an object's being 'penetrated through and 
through by my wiH' (62.; see also 5 2.R), of an identity being 
established between myself and an object _(59A; see also 66), and of 
my wiH's being 'reflected in the object' (90; see also 53). By 
themselves, none of these is particularly illuminating. All of them 
(except perhaps_ the last} seem to i11volve the troublesome notion 

18 'Sans se trouv~;r sur le meme plan, !'objet et le sujet qui se l'approprie sonr done 
complementaires'-Chilmley, P.conomie Politiqr•e et Philosopbi~, p. 10. 

'"' Locke, Two Trealises, II, sect. 2.7. See the discussion, :.bove, Ch. 6, sees. 7--9· 
See also the references at n. 35, below. 
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that there can be some sort of cohtairfinent relation between an 
object and an ~lement of ngency ~sually taken to belong to a 
different logical category from objects. ' . 

In attempting to elucidate the· idea of embodiment in Hegel's 
discussion of property, there are· four main sources of dues. First, 
there is his account of the relation between will Qr personality and 
the human body. Hegel argues that the first task ·of ~;ill is to 
appropriate the body, to take possession of it and to give itself an 
•embodiment~ therein. For obYious reasons, the ·sense of the term 
'embodiment' is likely to be clearer hen~ than in the case of the 
relation between will and external objects. So a discussion of what 
Hegel means by taking. possession of one's body may cast some 
light on the embodying of one·s will in ext_ernal objects. Secondlr, 
once we move out into the external realm, there is Hegel's account, 
in the later part of his discussion of property, of the exact nature of 
possession. His thesis is that one's will is embodied in the objects 
one possesses. So his views about what counts as taking possession 
and why may give us some as5istance in determining what it means 
to embody one's will in an object. Thirdlr, and connected with this, 
there is Hegel's account of use-that is, of the wa)· in which using 
something reveals a concrete relation between object and will. And 
finally~ we have his account of the alienation of property -of how it 
is possible for a person to withdraw his will from an object. 
Possibly, this account may casr some light on what the embodiment 
of the will-the condition ended bi alienation-is.supposed to be. 

(i) Taking Possession ofOne's.Body 

There is an obvious sense in which a human indh·idual, e,~en in his 
natural or immediate state, is already embodied. Inasmuch as 'I am 
alive in this bodily organism, which is my external existence' (4 7), I 
am already in possession of my body. But the sense of 'po~~ession' 
here is the sense in which an animal might be said to possess its 
body (47A); it is not a sense of 'possession' which has anything to 
do· with personality or free will. The first step in human 

. development, according to Hegel, is for the mind to take pos~ession 
9f its body in some stronger sense and to embue it with irs will.~-=> 

10 Stillman contrasts Hegel"s the~ry· o£ property with Lc-cke"s in thi~ re-s~ .. :1~ d1at 
Hegrl SttS seU·<J"ner.:hip a'S a ra~k !":' ~ 2ccomrli"l-ted ~u lcde ·~,~ ~ 
me assertion that lodmdum O'R"lt (~~·:-.... ~ ~- 15-.."'!!!."':'!1~- -~- F~~:r. Jnd 
l'1diTiduafity", r. J.CO'. Th.~ i1 2 m!ro:-:\:-:o .• -\$ 'W"e !\.i..- ~ \.~. ':'\. ~-::. i.lt\..-\-:" ~~ 
dur ~own~~~.-.: ::.6- .A.-:;~ -::-:oo: ~ ~~~ ~ r!-:: .. ~ -:-=.."TT • 
.. -\~tw~.J'1'1":"-If 
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Notice, though, that my narur~ll possession of my body is not 
ethi.call)' insignificant. Ic is sufficient ro establish that I am not co be 
rrearcd as 'a beasr of burden' {..J8R). From rhe point of view of other 
people, I am robe rreared at all rimes as rhough I were in possession 
of m): body in rhe stronger sense. Hegel's argument for this is a little 
obscure. He says that 'my body is the embodiment of my freedom'; 
bur i~ the absence of possession in the .srronger sense, rhis can only 
mciim rhar my body is ar all rimes rhe necessary medium for the 
de\"elupmenr of.rrir freedom. I will be unable ro rake possession of 
1nysc:lf or of anything else if orhers have conrrol over my body, 
Bodily inregriry, then, is required .lt illl rimes as a necessary 
..:ondirion oi freed9m-even ar rhe mosr primidve stages of ethical 
growth-since ir · is the si11e qua nou of furrher development. 
Secondly Hegel also mentions rhe facr rhat 'ir is with my body that I 
feel' (..JSR). This. may mean rhar, at this stage of development, all 
rhe ·m.lterial input for rhe operation of my mind comes in via the 
body, su rh.u an arrack on rhe body i:i n~cessarily an arrack on the 
oper.1tion of the mind. He develops rhe point by criticizing the old 
Srok notion that 'the soul ... is nor rou(:hed or arracked if the body 
is m.1lrre~ted' (48R). Certainly, I may be able ro distance myself 
irom. rhe i:lgonies of bodily assault or violation and carry on 
mediradng or whatever regardless. But from the point of view of 
anyone:. else, no arrack is ever justified or mitigated by the 
assumption rhar I have managed to do rhis: 'so far as others are 
COih.-erned, I am in my body' (48R). For orhers, the important point 
is that in attacking my body they are artacking almost the only 
capacity that I have ro act, ro develop, ro perceive, and [0 feel. 31 

To .explain the stronger sense i"n which .one may possess one's 
body, Hegel refers to 'rhe uaining of ~1y body in dextericy' (52.R) 
and to ·rhe development of [one"s] own body apd mind' (57). The 
norian of dexterity is reasonably dear: ir is rhe idea of an 
increasingly deeper and more subtle control over one's body so that 
one becomes capable of performing more complex and delicate 
acrions. Then, there is the norion of self-conrrol-the idea of the 
body's b~ing increasingly subjected to rhe will so chat its apparent 
independence of the mind, revealed in clumsiness or awkwardness, 
is progressively reduced. Connected ~~irh self-conrrol is the notion 

'J• ~IJ;'"-u~. Re~on 11nd Re&Jolutiou, p. I99. suggesls that Hegel;s target here is 
Lumtr. Far the critique of stoicism, see Hegd, Phe,omet~ology of Spirit, sects. 
I 99 ii. (Miller ttans. p~ I .u f(.) 
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of training. Training involves the idea that the development of one's 
bodily- capacities is a process taking place in time. One performs 
certain actions now-exercises and practice-in ord~r to make 
other actions and further development possible in the future. In 
training one builds day by day on the various changes that one has 
wrought in one's body already. Since' taking. possession of one's 
body is a developmental process, it necessarily involves the idea of 
the persistence of the self through time and of one's responsibility in 
the present for future states of one's physique etc. In developing this 
sense, obviously the sheer durabHity of the body and the stability of 
the changes wroughr in it, are factors of considerable importance. 
These ideas,· panicufady that of training as a process in time in 
which actions. are performed now to make certain other actions 
po~sible in the future, will be very important in our account of 
embodiment in external objects. . 

So far, none of this requires the notion that o~e's will or 
personality is actually present in one's limbs or sinews, in any literal 
sense. It is difficult m imagine what such a notion would mean, but 
anyway the concept of self-possession does ~ot require it. All it 
requires is that the boc;ly be gradually modified and nuned to the 
will's purposes so that it becomes increasingly difficult for the agent 
or anyone else to view his body, especially in action, without taking 
into account its essentially will-governed character. To look at a 
highly trained athlete is to look at a body almost totally subject to 
wilful control; it is a markedly different experience from watching 
the movements of an awk~ard or clumsy inan. 

(~i) Taking Possession of Obiects 

Property, according to Hegel, involves the embodiment of my will 
in an object. But he denies that merely directing one's will on an 
object is sufficient to embody it therein (s r). There has to be some 
physical relation between the body inhabited by the will in question 
and the external ·abject in which that will is to be embodied. 
Sometimes Hegel speaks as though this requirement were purely a 
matter of letting others know that one's will has become embodied 
in an object: 'The inner act of will which consists in saying that 
something is mine must also become recognisable by others' (51A). 
But it is more than that~ It is of the essence of appropriation that the 
will operate in a realm that transcends the subjectivity of inner 
mental_ life. Physical possession_:.the interaction of will and object 
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in a mate~ial way-is th~refore crucial to an· understanding of 
property.J:r. . 

· HegePs remarks about what it is to take and to be in possession 
of an external object offer us some clues about the application of 
the notion of embodiment outside one's own bodily space. 

He distinguishes three ways of taking possessi9n of an object 
(54). First, there is direct physiCal grasping of an object. To take 
.hold of an object purposely is to subordi~atc it directly to one's 
will. Hegel suggests that whe~ I grasp an object 'f am directly 
present in this possession (in diesem Besitzen) and therefore my will 
is recognisable in it.' (ssP' No one can understand \Yhatit is for an 
object to be grasped by me without understanding that, at least for 
the time being, the object-is entirely subject.to my will. However, in 
these cases, the relation between my will and the object lasts only as 
long as the act of grasping itself. ·so this mode of possession is, as 
Hege] puts it, 'temporary, and seriously restricted in scope' (55). 

Much more important is the case in which I work to bring about 
some .physical change in the object)"' In this case the will~governed 
character of the object 'acquires an independent externality' (56). 
For now there is something about the object itself, quite apart from 
its contiguity with me, w~ich may" be explained only in terms of the 
working of my will. If the.object is inanimate (say, a piece of marble 
formed into a statue) then the aspect of the object which may be 
understood only by reference to my will is one of its physical 
.properties-its shape, for example. If the object is organic, then 
maybe it is not merely some property which is understood in this 
way but also some ongqing process in the object: 'What I do to the 
organic does not remain externai to it but is assimilated by it' 
(56~). When I plough and plant ·a field, I adapt or set in motion 
natu~a~ processes and activities whose occurrence here may then be 
unde~s~ood o~ly in te~ms which make reference to my will. 

Notice again that we are not required to believe here that my 
actions or my will literally en~er into or become part of the object 
on which I work. In Hegel's account, the important thing is that the 
gap bet:-veen the subjectivity of will and the perceived externality Qf 

l, See Ch. 7, sect. J, above.·· . 
· n This sounds· odd if Besitzen is taken to refer to rhe obicct"(i"n the way the 
English term 'possession' is sometimes· used). But if it is taken to refer EO the act of 
possessing, the m~a11:ing of the passage is quite clear. 

'4 There is a useful discussion of Hegel's early account of the development of the 
division oflabourin Plant~ Hegel, p. 93· · · · 
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.; . the objects of the world has been bridged. When the subject labours 
in the world, his willing is such that it cannot be understood or 
explained except by making reference to the external objects of his 
labour; and those objects once they have been worked m1 become 
such that certain aspects of them cannot be understood or 
explained except by making reference to the workings of his will. 
We do not have to insist (C\s Locke has to) that the willed actions are 
actually present ;, the prolluct, ·only that the condition (and, of 
course, the value) of the pn1Juct is such as to be intelligible onlr b)· 
reference to the will which shaped them. As Ryan puts it, cour aims 
permeate the results'.H 

The third way of taking possession is the marking of something 
as one's own. Hegel does not dwell on this mode. But he notes that 
it shares with the other modes the characteristic that an external 

. object is affected in some way that can onJy be explained b)· 
reference to the workings of an active will (58). 

(iii) Possession and Use 

So far we have examined Hegel's account of taking possession. The 
·use of an object reveals a more direct relationship with the will. If I 
eat a piece of food, one can explain what is happening to the food 
only by referring to the need or wain: which is being satisfied in the 
process. ln the course of such explanation, the thing is taken to 
have a purely subordinate status: it is taken to be the complement 
of some human need. No lqnger is it independent object 0: now it 

·is the satisfier of need N. · 
Hegel develops this further, in an obscure way, by·arguing that, 

· in use, the object acquires a •negath•e' character in relation to the 
externalization of my will: 

[M]y need, as the particular aspect of a sin[de will, is the posith·e element 
which finds satisfaction, and the thing, as something negative in itself. 
exists only for my need and is at its sen·ice.-The 11se of the thi~tg is m)' 
rteed being externally realised through the change, destruction and 
consumption of the thing. (59; m)· emphasis) . 

~The sentence I have emphasized is important. Hegel, I think is 
suggesting that my will can be exte~nalized by the creation of a gdp 

H Ryan, Propertj and Pofitic.tl Thtory, p. 116. Pl:~nr sees here echoes or lockc·s 
theory and conjectures that Hegel was in fact inf1uenccd by locke: Plant. 'Economic 
and Soda I Integration' 1 p. 61. 
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or an .1bsence in nature, relative ro what was there before~ 
Pre\·iousl)' there were mirry apples on a tree but now the~e ~re only 
rwenry-nine; the non-existence of one of the apples is a fact about 
£he· world which can be explained only by reference to my hunger 
and my wilful satisfaction of ir. In this sense the apple I eat stands in 
a ~negJ.tive• relation to me exrernalizarion of my will. 

Of ~ourse, ·animals also consume- things (and each other}; if a 
·n1orikey eats the misssing apple, then equally irs absence can be 
explained only by reference to rhe monkey•s hunger (44A).36 The 
differen~e in the human case is rhe relation of rhe need in question 
to .111 emergent wilL It is rhe facr rh.u rhe need is 'the parcicular 
a:;pect of a single wHI' (59) which nukes its satisfaction ethically 
signih~anr in the human case.-

Hegd places great stress on the use nf property objects (not just 
'use" in the sense of consuritprion, bur ~1lso 'use' in rhe sense that a 
rool or il piece of land rmi)' be used). Although, at this stage. of his 
theory, he _wanred ro absrracr from rhe particular wanes and needs 
rhat drh·e men to use rhings, he neverrhdess saw tha[ rhe point of 
propeH}. for humans had to do with ·rhe use of the objects in their 
posession.- l\lerely having something is not enough ro constitute a 
real property rela£ion. 'The relation of use to property is the same 
as that of substance to accidenr' (61A). Use~rhe wilful s~uisfaccion 
of m·arerial need-is rhe substantial aspect of ownership; from an 
erhical poinr of view, it is rhe most important thing about an 
indi\·-Jual's ownership of some objecr~-'- Properry is important as a 
means whereby indh-·iduals may perceive the effects of their willing 
in a conaete form; and one does not understand what it is for a will 
to aHe..:t the material world unless one understands that the will is 
driven by need. Ic follows that Hegel must reject the jurisprudence 
whi..:h suggests that an individual can be the· owner of an object 
eH~n while he is not invol\'ed ar all Wi[h rhe use of ir. From an 
erhical point of view, such 'ownership' is ·an empry abstraction 
(6iA). - . 

l" 'Labour lifts man abo\·~ the animals bc:.:.aus~ man 11ses his en\-·ironmem to 
sarisf)· his Jl!~in~s. whereas lhe animal is a merel)' plssivc consumer, annihilating it in 
appropri.uing il." (Plant, Hegel, p. to8). 

J7 \\7hen w.: ralk about usc, we have ir in mind that for a finir~ material being, the 
dri1o·ing foret: of will is ph)·sical riced. This does not mean that will is subordinate co 
need; on lhe co.ntrar)·,lhe story of lhe de\'elopm.::nt of v.;ill is very much a story of the 
gro"""th o~ irs autonomous control o\·tr needs, wants, and impulses. Rut even the 
autonomous will is the will of a human being. Hegel shares sufficient humanistic 
materialism with Man: 10 see thar iris in ttrm:i ot men and women struggling for 
their sub5isten.:c: in a natural wor!J that the story Lli treedom must be told. 
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. (iv) Al!~n_ation of PropertJ 

Hegel evidently believed that ownership involved the power to 
alienate resources ·or to transmit them to another by gift or 
exchange. However, it is .far from clear what connection this has 
with his docrrine·of the ethical importance of ownership. We know 
he was prepared to say that some of the goods I own may be 
inalienable-for example, 'those goods, or rather substantive 
characteristics which constitute my own private personality and the 
univ.ersal essence of my self-consciousness ... my personality as 
such,· my universal freedom of will, my ethical life, my religion• 
(66). This, for exampl~, is why I may not sell myself into slavery. It 
cannot be the case, therefore, that alienability is crucial for 
something to be mine. If we are going to associate private property 
with ·alienability, what we will need is some account of what 
distinguishes external obfecrs from these inalienable goods, .so that 
we can show that rhe ethical importance of owning the former 
requires alienability in a way that the ethical importance of owning 
the latter does not. 
. Alan Ryan attempts to provide an argument: 'As a free agent, I 
rightly bring ariy and every external object under control as 'mine'. 
Were men able to take but· not relinquish, this freedom would be a 
bad joke- we would be much like the monkey who seized the 
sweets in the sweet jar, but could not extract his clenched fist when 
he had done so.'38 But this will not do, for several reasons. First 
(and pedantically), the monkey,s trouble is that he cannot cons~me 
the ·sweets that he has 'acquired• not that he cannot relinquish 
them; a better example "(if we a·re looking for examples) would be 
rhe Ancient Mariner who, having shot the albatross, cannot get rid 
of it and is condemned to carry it around his neck. Secondly, Hegel 
himself does not deploy any argument of this kind to link 
alienability with freedom. He does suggest that 'it is only a thing 
completely mine which I can so spurn'39 ; but, at best, that ·has the 
point the wrong way round. It does not establish that for a thing to 
be completely mine it must be something I can abandon. Thirdly, 

38 Ryan, Property and Political Theory, pp. 12.9-}0. 

l' See fo~more to Hegel, Philosophy of Right, sect. 6 sA (Knox trans., p. 2.41 n). 
The only mher passage I can think that Ryan is alluding ro is sect • .91, where Hegel 
talks about free will being coerced 'in so far as it fails to withdraw itself out of the 
external object .in which it is held fast, or rather out of its idea of that object. • But this 
is an accaunt of the wrongness of theh or seizure of another"s goods, not of the 
necessity of alienation. 
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; the Ry~n argument fails to distinguish between· alienable and 
.inalienable goods. If his point has any force at all, it applies surely 
~with equal force to my embodiment in my limbs and my experience 
:of freedom in ethical life as well. Indeed, Ryan concedes in a later 
:essay, that Hegel's point that life, liberty, ethical inv~lvement, and 
;so on are all inalienable goods tends to undercut the argument for 
1 alienable property: •The upshot of this may well be to.condude that 
'lives and liberties simply are not property in any useful sense of the 
term, but if. we draw this conclusion, there is some difficulty in 
hanging on to Hegel's claim that it is as property~owners that 
people first exist. '-'~ 0 

My own impression is that the relationship of alienability to 
property is a relation which Hegel accepted as, in the first ins~ance, 
historically given, rather than .as a relation for which h~ want~d to 
attempt a conceptual deduction. (In this regard, the relation is 
rather like that .between the family and civil society, on K. H. 
Ilting's account.)4 ~ In the soCiety Hegel confronted, and which he 
undertook to explain, private property happened to be alienable 
ahd freedom of contract existed. Since his premiss was that the real 
is rational, and ·since freedom of contract was actual, it had to be 
the case chat, as Hegel_puts it; •reason makes it just as necessary for 
rrien to enter into contractual relationships-gift, exchange, trade, 
&c.-....:....as to possess property• (TIR). However; it is one th"ing to 
explain the contribution that contract makes to the· d~velopment of 
rational freedom in social life; it is quite another to try .an~ draw 
freedom of contract dialectically out o.f the concept of property. In 
iny view, Hegel does not seriously attempt the latter.task. 
· The result is that the account of the importance of. alienability 
and contract in the Philosophy of Right is not right-based in the 
same way.as the account of the importance of property is. Rather 
the importance of ·contract is located ·in the beginning of the 
transcendence of individual personality, and in the realization that 
free will may have a representation or embodiment apart from 
particular individuals. The consensl:ls ad idem which contract 
involves is the first instantiation of will outside the mind and 

40 Ryan, 'Hegel on Work, Ownership and Citizenship•, p. 187. Doubts about the 
persuasiveness of the view attributed to Hegel in Ryan•s original interpretation (see 
n. 38, above) are expressed in ibid. 191. · · . . 

1 ! See lhing, 'Dialectic o£ Civil Society', pp. 11s-r6o. I find this paper quite the 
best thing available in English on Hegel's method in his social and political 
philoso_phy. · 
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activity of single individuals. Though Hegel's right· based argument 
for private property is often taken to be an argument for alienable 
property, the right-based part of the case does not establish this. He 
does 'not show that alienable property is ne~ded in order for 
humans to be free persons. Alienability is rationalized in a part of 
the argument which moves on beyond the stage at.which it can be 
described as right-based or oriented towards individual personality.,.~. 

So far we have stressed the following interpretation: an. i~di
vidual's will is 'embodied' in an object to the extent that there is 
something about that object that can be understood only by making 
reference. to the operation of his will.· But the int~oduction of 
alienation complicates this somewhat. To alienate an object-to 
sell it or give it away-is to withdraw one's will from it. But an 
object from which one's will has been withdrawn may still be an 
object such that some ch~racteristic of it can ·~mly be understood by 
reference to one's will. The shape of the chair I ha,·e built is still to 
be understood by reference to my will, even af~er I have sold the 
chair. We need then a richer and more complex understanding of 
embodiment if we are to avoid the conclusion. that my will remains 
'embodied' in the objects from·which it has been 'withdrawn·.· 

Consider a chair that I have built. What changes when I seU the 
chair or give it away? Well, one relation does not change: it remains 
the case that the shape of these pieces of. wood is explicable.only in 
terms that make reference to my will. But on die other hand I 
cannot use the chair; in that .respect the relation of the chair to my 

. will has been altered. So, if we want to say that the embodiment of 
my will in the chair is ended \:ly its alienation, then it ~usr be the 
case that the embodiment im·oh·es something like the con;wrction 
of two relations between my will and the chair. There is .(I) the 
relation COJ'!stituted by my having built the chair and (2) the 
relation constituted by my being in a position to use or further 
modify the chair. Embodiment then is a two-way process. The chair 
has been affected by my will and, as a result of that effect, it makes 
certain uses possible for me rhat were ~ot possible before. ~[y will 

·•z. I have not discussed Hegel's ''iews on inheritance and Nquest: se-e· Pl:il"s"f'lrv 
of Right, sects. t78-8o. Ryan suggests Hegel may ha,·e v.·anted to dri,·c a wedge 
·between post-mortem disposition and other forr:ns of alienation: 'Heg~l on \l"ork. 
Ownership and Citizenship', pp. I So-90. This is surroncd b~· I'C'marks like: 'The 
essence· of inheritance is the Uansft"r tc."'·rri,·ate owneri:hip of rro~rty \\·hich i~ in 
principle commoc'. (Philosophy o(.Ri;:*t? s«t. 1:-'t C~. H~ ..-~~ ~-~ 
critical.of the apriciOUSDeS'5 of mt2.7-e!!CUT arT:l~me:~ t"l~--clL~ !:::! E..~-.d 
(ibi~ sect. 1 BoA}. ·. - . ·, · • 
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aiicl'i m~ d:Wc and.r::hr duir in itS afit~ed State affects my williDg. 
To ~r, then, that my •aU is embo4iej in the chair is to regard the 
duir .a~ me ncl,."US ul mi:i dual reJari..:>n berween will and object, 
objccr and will. Now ~o a.Uenare an ubjecr is ro terminate one 
reLuiun of Wis pair, ~d rhus ro "ichd~aw from me object this 
srarus _as a nexus of rda:ions .. Interestingly, then, we find ourselves 

. in.a posicion [0 make Cc"r:.r:ral use, in our interpretation, of a term w~ 
nored e-arlier (at me ~14f:-: of this secrio1~) as just one among several 
.of Hegel's·synonyms fu; =mbodimenr: rhe term •reflecrion'. My will 
_ is r~tle~red in rhe.objc.::! .!l;l:imuch as rhere is this dual line of effect 
from my will ro the uo;;-,_--r and back hl n1y will. This, l submit, is 
whar embodiment is ior :-Iegel. 

{The term •reflection' ioes nor occur often in Hegel's discussion. 
We do find ir, howeve:- _ in his larer discussion of crimes against 
proper£)·: 'In owning ?r :·perry I place my. will iri.an external thing, 
and- rhis implies chat rr.:• will, just by being rhus reflected in the 
object, may be seize.: i.:: ir and brought .under some compulsion' 
(90) .. Of cou,rse,. 'rc-tl-!-=rion' remains a metaphor.H But the 
advantage of using i: r:. elucidate Hegel's more frequently used 
terms '·embodiment' an.: •penerracion' is that it preserves all the 
emical and philosophjc=-! significance of this account of property· 
owning, without corr-"D.!:ring us to the troublesome Lockean ·idea 
that objecrs need be, :..'1 my literal sense, the containers of will and 
action.)< 

4· THEETH:C.a..L J·MPORT."NCE OF EM.BODIMENT 

We hare noted Hegel's =--elief that it is important for free will to be 
embodied at every st=ge -:lf irs development. In the previous section, 
I sketched an accoun: r::;.i what this ·embodiment was supposed to 
involve, so far as indi\·iciual ownership of property is concerned. A 
person's will is embodie-i in an object ro the extent [hat (I) his will 
has made a differenc;! t·:· the objecr and (.1.) the object, affected in 
this way by his will, ~:sed makes a difference in turn to his willing. 
In this section, I 'W.?.m [0 examine how the individual-will is 
supposed to be maru.re-C arid educated by being embodied in this 
\\'a)·. In what \\'ays '.'ilLan individual i~d that property·ownii:1g is 
sening··him on the ·pa:h {albeit a· long path)_ to gen~ine· self-

.., See a.ls..:. P' ...mr's use of the r.:rn~ in Hegel, p. 1 o8. . . 
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realization? And why is it ethically important for individuals to 
attain this sort of fulfilment? · 

(i) ~Maki~g Consciousness Concrete' 

At the beginning of his discussion of property, Hegel contrasts the 
nascent ·objectivity of the embodied will with its previous subjec
tivity: 'the rationale of property lies in the s·upersession of the pure 
subjectivity· of personality• (41A). What is subjectivity and why is it 
important that'it be superseded? 

·There is no sustained or explicit answer to this question in the 
discussion of property in rhe philosophy of right. But we can draw 
some clues from elsewhere. In the famous discussion of lordship 
and bondage in the phenomenology of spirit, Hegel discusses the 
effect of actual work and labour on the mind of a slave. Although it 
is the. master who derives all the enjoyment and satisfaction from 
the objects on which the slave labours, still it is the slave rather than 
the master who benefits ethically from the process: · 

Desire has reserved to itself the pure negating of the object and thereby the 
unalloyed feeling of self. This satisfaction, however, just for that reason is 
it~elf only a state of evanescence, for it lacks qbjecriviry or subsistence. 
Labour, on the other hand, is desire restrained and checked~ evanescence 
delayed and postponed; in other words, labour shapes and fashions the 
thing. The negative relation .to the object passes into the form of th~ object, 
iiuo something that is permanent and remains; because it is just for the 
labourer that the object has independence. This negative mediating agency, 
rhi~ aCt:ivity ·giving shape and form, is at the same time the' individual 
existence, rhe·pure self-existence of that consciousness, which now in the 
work it does is extecnalised and passes into rhe condition of permanence. 
The consciousness that roils and serves accordingly comes· by this means to 
view that independent being as its sel£.14 (my emphasis) · 

This· is a· 'difficul~ passag~ (like every other· passage · in the 
Ph(momenol6gy! ). Bu·t I believe we c~m draw t~e following out of 
it.H . . 

In working. ~n an object and forming it according to his will 
(even though it is a heteronomous. will), the slave experiences a 
certain mental discipline. Labouring on something is a complex 
business and takes rime. One proceeds step by step, performing 

44 Hegel, Pheuomeizology of Spirit., sect. I 9 s. (I have preferred Baillie's 
UIJ!slarion. p. I 86.) 

ff Cf. Ch. 8, sect. -1, above.· 
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certairi actions now in order to. make other steps, other actions, 
possible in the future .. So one must have a plan and, by and large, 
keep to it. Once the first steps have been taken, for example 
forming pieces of wood into a chair, constraints are placed on what 
intentions can be fulfilled with respect to that wood at a ]ater stage. 
One may not be able to change one's mind and build a table 
instead, since by then the timber has been cut into. lengths too small 
for a table. In this way, labouring on materials imposes some sort of 
permanence and stability on the projects of the will. One cannot be 
always changing one's mind, if one is to work on objects, because 
the objects themselves will register in a more or less inerasable form 
the . effects of one's earlier willing. Thus the 'evanescence' of 
speculative idling, the fleetingness a.nd whimsicality of pure 
thought, is replaced .bY .th~. o~jectivity and durabiJi.ty of the 
concretely efficacious will. 'Labour,' ·as .Hegel put It in an earlier 
work, 'is the activity of making consciousness concrete.'46 

In this respect, the master is the poorer for having all the work 
:related to the satisfaction of his needs performed by someone else. 
For the slave gets the benefit of seeing his will 'embodied' in the 
material on which he works. Even though his will is· not 
au~onomous, even though he is ·acting under orders and fulfilling 
desires that are not his own, he at least gets an idea of what it is like 
to transcend the evanescence of subjective desire and· to exert his 
will in a stable and purposeful manner . 

. Jhis account of the .importance of transcending suqjectivity fits 
w~.ll with ~e ac~ou~t we have given of embodiment. O.ur' notion oJ 
.embodiment is the notion of a· will not just affecting a material 
object but in tu.rn bc;:ing itself affe_c~ed by the possibilities opened to 
it by its effect. As long, as our resolutions, plans, and projecu 
remain purely 'inside our heads', they tend to sw~rl about in a cloud 
of indeterminacy and indecision: plans just come and go. But when 
our wills are· reflected in the external world, we have to i~pose a 
~tronger _discipline on our willing. That discipline will be felt as a 
liberating force in as. much as the agen~ becomes. capable o1 
planning, effort, and tangible aqd permanent achievement in a way 
that was not possible before. . 

These points can be related to others ma.de t.nor~· generally in 
Hegel's discussion of moral .action .. In one place, he points out: 
'what the subject is, is the series of his actions. If these· are a ·series of 

4 j; Hegel's ]e11seuer Realphilosophie, quoted in Plant, Hegel, p. J o8. . ~;,; 
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worthless productions, then the subjectivity of his willing is just as 
worthless. But if the series of his deeds is of a substantial nature, 
then the same is true also of the individual's inner will' (1 2.4 ). -4 7 In 
context, this is the assertion that consequences· matter, and a 
repudiation of all ethics of pure intentions (12.6R)~ But Hegel's 
remark that 'the laurels of mere willing are dry leaves that riever 
were green' (12.4A) can also be applied to the evanescence of a n·ill 
that has never been pinned down in the discipline of working on a 
material of its own. Modifying something in the external world 
changes the character of the subject too. Since he takes responsi
bility for his production, identifying it as the product of his ,viJJ. he 
has to shape his will and his intentions so that they become apt for 
this sort of stable and constraining realization. 

That is .the argument. \Vhy does it require private proper[)·, 
rather than some other regime of economic· life? Hegel's initial 
moves here are unconvincing. He points out that we are dealing at 
this. stage with individual 'viii$: 'since my will, as the .will of a 

··person; and .so as a single will, becomes objecth·e to me in property, 
property. acquires the character of pri..,.ate property' (46 ). But 
individuality does not in itself imply prh'ate property. A system of 
~ommon (or collective) prop.ert')· may involve assigning .rights. over 
objects to individual wills-tl.,;s person has the right to u~e the 
tractor today, that person has the right to use the tractor tomorrow .. 
and so on. As Hugh Reyburn has noted, Hegel moved too quickly. 
The argumer:tt cannot be based on the individuality of wills as such 
for che does not hold that the privacy of indh;idual wills is 

. ultimately .hostile to their community and interpenetraripn, and 
·a~cordingly ... ,he. should not. have_ assumed ~at common owner-
ship impedes private possession'. 48 . · 

· The real wo:rk in th_e argumeiJt for prit•ate. property_ is done by 
Hegel's accoun·t .of the i~port•lnce of prope~- in te~s Clf the 
relationship O\'er·time between .1n indh·idual person and an o~i~"t . 

. The ~p_ortan~ ~f property t<."'. jndiYiduaJ ";Us is thl~: the at-.:i<.'n~ 
that ·an -ind.iridual pedorms on or ";th this Qbject now m~y 
constrain or determine the acri(' m: that he catl _rerfonn QD or wi!h fr 
larer. "Jhis is how an object ca..: -=mlWy ·a will~~ 6! 
cffcas of~ ar one~~- ·=-f time ::.n,j ~...-l-3f Z!l n~..:-.... -=:.!-5' 

~m ~ rousiste::!t ~·~ ~~ ~ z ~ 'S:E ~ ~= 
~ "ikfis:-~ r:i~ ~ ~~ :r !-::i~"Caie ~ r :.:ci:::·-!' ~·--

-~iii:::mi:r: =-fr -f. r.. ,: i::"~ 
.. Zq6m-r ~~ ::irtr:zi~ :' = :~ 



u:!. ~.: -~ ii ocil.:ri .u~ ~ \\"~~ .:.~ ci:&~ ubja:( roc purposes of 
dlo; vWil in ~ meillDmc- Th.!t i:i wr.:\ \\"c! ne-cJ pmut4 propen.J; a 
sy:;u:m n-hh:h ~jgru enduring objc:.:-r:i ro me exdusiye conaol_ of 
inJ..induili. Omefl'ise embodimenr ~nd ir.s beneficiaJ effects on 
\\ill~g would nor be possible. This .a~~ounr, rhen, provides more 
sub:H.uuial backing for Hegd,s \·ehemcnt opposirion to commun~ 
ism (~oR ).-t9 

There is one final point w be made before we move on from this 
a:;pe~r of Hegel's argumenr. lr is imponant m note how limited the 
conc~prion of private properry is on Hegel's accounr. An argument 
depending this suongly on rhe persisren~e of an individual's control 
oi rhe objecrs he \\larks on is dearl)' vulnerable to the charge that it 
ignores rhe effectS of modern producrion relations and, in particu· 
lar, rhe division of labour, on an individual's relationship co the 
objc:cr5 he is working on. In modern society, rhe predominant 
relarion benveen producer and product is that of a worker in a 
larg~-s..:ale facmry rather than rhar uf an individual carpenter 
producing a piece of furnirure for his uwn use. To what extent can 
property continue to have the· bc:n~ficial effects that Hegel 
identified, in an economy characterized by a thoroughgoing 
division ·of labour, by .. assembly-line sryle production, and by 
co~merce oriented around commodity exchange? I cannot do 
anything more here than allude to rhis problem, except to say that 
Hegel v~=as aware of ir (e.g. 198 ), and rhar his account of property 
seems therefore obviously more applicable to a petit-bourgeois 
econ6ni}" of small owner-occupiers than to an advanced capitalist 
e.conom}·. Hegel's account of civil society firs ill, in many respects, 
with his account of the importance of private propercy; and it is 
clear thar in a theory less ·committed rhan his to the rationality of 
the a·~ru.al the larr"er account could be used as a basis for criticizing 
the former :5o 

4~ Ci. Sta.ce•s imequeladon: '[HegePs] r~aching is nO[ really inconsistent wim 
modern socialistic ideas. The true essence of so.:i.olism, if it understands irself, is not 
an absolute objeetion to prh·ah~ properry :as su.:h, burro che inequitable disnibution 
af pri\·a1~ property. No schem~ of ~omnu.mism c.m ~ver really get rid of the necessity 
of private propeny. For C:\'~ if wealth become nominally the proper()' of the state, ir 
must at h~a~r bt: di\•ided among individuals. apprllpriared and consumed by them • 
. . . The ne.:essa()' of priv•re proper()" in Ehis sens~ of rhe appropriarion of things by 
indh·idu.al pc:rsons i.s all thar reallr follows from Hegel's deduction, though he may 
ha\·e imagined thar he deductd more than rhis.' (Stace, Philosophy of Hegel, 
pp. ·38J--I.} In my·view, Stace underesrimares borh the communism'of soCialists and 
the txtt:!nt and nature of Hegel's commirmem to prh•are property. ·: 

s_c Far .a discussion of this theme in Hegel's t.ulier writings, and his echoing the· 
~on~rns oi Steuan and Ferguson about the dit'o:t:i of the division of labour, see 
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~- {ii) Recognition 

; ·There is a sec_ond aspect of the supersession of subjectivity which 
needs to be _discussed. In a couple of passages, Hegel stresses that it 
is only in so far as my will is embodied in objects that it becomes 
capable of being r~cognized by others. · 

Some commentators ~egard this as the most important aspect in 
the Hegelian justification of property.5 "~ But it is obvious that the 
need for mutual recog~ition of persons cannot do any independent 
work in justifying private property. The need for re-cognition could 
be satisfied by any system of property, provided it assigned rights 
in respect of_ objects by individuals, no maner how temporary 
or limited those rights were. The assignment of any rights to 
individuals in a society,_ no matter what their content, will con· 
stiture a system of mutual recognition. As we have seen, private 
property involves a discinctive way of packaging rights over objects. 
The need for mutual recognition does not require that rights be 
allocated in this distinctive way. It may be thought that, in order to 
define myself in distinction from others, I need to be able to 
dis~inguish 'mine' from 'thine' and to be assured that this 
distinction is recognized (46a ). But there will be senses for 'mine' 
and 'thine' (my rights of temporary use versus thy rights of 
temporary use) even in a commune, since any economy will require 
some rules to govern individual use of objects. The difference is that 
in a commune 'mine' and 'thine' will be understood in respect of 
limited uses of objects for limited periods, whereas private property 
employs 'mine' and 'thine' to denote enduring, exClusive, and 
relatively unlimited rights of use and decision that persons have in 
relation to enduring objects. 

The need for mutual recognition, then, can hardly be the basis of 
Hegel's case for private propercy, since it leaves unanswered the 
question of the sort of rights we are to recognize one another to 
have. But once that question has been answered, then the 
recognition element does become important. 

It is no accident rhar the world -of enduring objects on which we 
work is also the world of public objects and that what is visible and 
significant to us as rhe work of our wills on the external world is 
Plant, Hegel, pp. u-s and I H>-14. See also: Plant, 'Hegel on- Identity and 
Legitimation', p. 2.30; Avineri, Hegel's Theory of the Modern State, pp. 99-1o8; 
and Knowles, 'Hegel on Property', pp. Eio ff. See also Hegel's discussion in 'The Old 
German Freedom', pp. 147-8. 

s • e.g. Plamenan, 'History as Realization of Freedom', pp. 4o-1. 
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also perceptible as such by others. By- objectifying· his will in this 
sort of world, Hegel~s person not only brings that will into a 
stronger and more mature relation to itself, but also bdngs it into a 
relation with the similarly matured wills of other persons."51 

The need to supersede subjectivity in this second sense is crucial 
in Hegel's philosophy. It is a· commonplace (at least among 
dialectical idealists) that a befng may be defined and understood 
only by contrasting it with something else. This applies to the self
definition of a human being: a human can only define himself by 
distinguishing himself from something he is not. Pa.rt of the 
doctrine of dialectic is bound up with this: if X cannot be 
understood without reference to non-X, then there is a sense in 
which non-X,. far fro.m having nothing to do with X, is actually 
essential to X. For instance, to define oneself as a natural entity is, 
first, to distinguish oneself from other natural e~tities, but then to 
realize, as a result of the necessity of that .distinction, that the idea 
of a world of other natu~al entities is bound up in one's :own self
definition. Similarly for persons. To define oneself as a person is, 
firstJ to mark off the bearer of rights and duties which one takes 
oneself to be from other bearers of rights and duties, but then to 
realize that. on~'s place in a network of other persons is itself 
constitutive of one's personality, and that one could not be a person 
except in a world of persons.S ~ 

-The subjective individual attempts this process of dialectical self
definition w:ithout making any reference to anything outside 
himself. The subjective ego 'posits itself as its own negative' (7 ), 
postulating its particular finite nature as the 'other' by reference to. 
which the identity of its .abstract will may be understood. But this 
purely negative self-definition is inadequate .. Ultimately, of course, 
the individual will be understood only in terms of his own real 
nature (as part of universal freedom etc.) .. But at this stage of his 
development, a purely self-referential understanding is pitifully 
limited. One must supersede the subjectivity of this point of view by 
understanding oneself in relation. to others. 

"J1le exclusionary characte~ .of private property plays an import
ant. role in the development of this self-understanding. In a world 

s .. For the phenomenological importance of recognition, see Hegel, Phenomeno
logy o{ Spirit, sects.- 178-86 (Miller trans., pp. II 1-1 3). See also Taylor, Hegel, 
Ch. 5· · · 

n I believe qillian Rose makes unnecessarily heavy weather of this point in Hegel 
contra Sociology. pp. 73 ff. ·. 
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where resourc~s are moderately scarce, . one individual is . likely to 
. experience anothe.r's ownership of a given object as something of a 
frustration .and to be tempted tp violate it. His own needs, he may 
think, h~ye as much claim to s~tisfaction as the nee~s of the man 
whose will is e~bodied therein. Now the norms prot~~ing private 
property in the face of this ~~mptation are, in the first instance, a 
basis for the distin~ion of one such need-laden will from a_nother. 
We are not merely the locations of needs and wants. We are also 
individual wills in a pr~cess of growth. That gr~wth, at .the point 
where property is important, is growth at a_n individual le,·el. So 
property protects the development of will by erecting normative 
fences around the objects in which wills.ha~·e become embodied. 

But, secondly, there is the. understanding that such fe~~es make 
sense only in a common world of property-holders. It is only in 
terms of such a world that the distinction between sel( and other 
·that fenc~s presuppose cquld be. sustained. This leads, tllen, ·thirdly, 
to the recognition of an underlying identity. as between self and 
other. We are distinguished from one another as property-holders, 
but therefore we share property-holding as a common characteristic. 

This aspect of mutual recognition reaches its highest form in 
contract and exchange. As an· object passes from: one owner to 
another, it becomes apparent that wpat is embodied iri it is not 
ultimately the will of .this pe.rson or that, b.ut rather \ViiJ and 
personality as such. As. Hegel puts it: 'contJ;"actiJal relationship is the 
means whereby one identical will c~n persist within the absolute 
difference between the property owners' (74). So contract repre
sents the end of the beginning of the process of development which 

. Hegel is sketching in the Philosophy of Right. Pers.oriality has now 
come out of its subjective condition into a public world. J)ut not 
only that; it now begins to be intelligible as something that may be 
embodied in that world in it!' ow~ right apart f~om itS~ rdation to 
particular human beings. 

5. POVERTY AND EQUALITY 

.. 
W_~ have completed our _account of Hegel's justification of prh·ate 
property. _It is worth pausing to re\'iew our conclusions. Piopert)·
owning is said to be important to the human indil·idual since ir is 
only through owning and controlling rroperty that he can em~y 



~ •-iii i:. ..,-re:-n!ll ohj.:-..:n a=--:i begj:; !.J r:ran.so=nd r:ht subjeairilyof 
~ ~- -o±iarr: ext;..-c:-.o;-~ ln 'ii"cl,.-i·ir: on an obja::r, using ir. ~ 
h.:-.~ .:v:£rrol .:.•a iL: .m ~ .;.)u..fc:fi on his lrill a su.bilil:y 
.a.nJ ·.i nururiry r::h..u ~ould 110[ ¢len' ix be pos..sihlt; and enables 
hi.mxlf to o-uhlish his place as one in a community of such ~. 
Of C:Ours.e, he must nor re~am fore\'er preoccupi~d with his starus 

·as proprietor; there are other tasks ro be undertaken before ethical 
de\'tlopmenr is ·complete. But Hegel is adamant mar property is 
necessary: unless he can establish himself as an owner, an 
indi\·idual"s developmenc in other a~eas of ethical life will be 
seriously at risk . 
. Ir ought ro follow immediately from this that pouerty-rhe plight 

of.rhe propenrless-is a matter of the gravest concern. First arid 
foremost, iris of concern because people ~ay scarve and perish. But 
that is o_nly parr of ir. There is also rhe fact that, from an ethical 
poi1l"r ~(view, p·ropercyless individuals are left stranded in their 
~arural subjective immediacy. As Hegel points out (but in another 
conr~xr): · · · ' 

rno be confined ro mere physical needs as such and their·direct satisfaction 
would simply be the condition in which ~he mental is plunged in the natural 
and so would be one of savagery and unfreedom, while freedom itself is to 
be found only in me reflection of mind imo itself, in mind's distinction 
from narure, and i~ the reflect of mind in narure. (194R) · 

Pri\·.u~ propercyJ as· we sawJ is iinporrant to individuals not just 
because ir satisfies their physical needs-for all that the argument 
.sho\\:s·, needs might be satisfied as well in a communist system-but 
becaus'e of irs· liberating contribution ro the life of rhe will. The 
plighr of _the propertyless, then, is all rhe more lamentable in that 
rheir condition denies rheril rhis libeiariqn. All this ought to follow 
·dire('rl)' from Hegd,s a'count of the impotrance of ownership. 
' . . 

(i) Hr!gd's Concern About.Por.•erty 

Ther~ is no doubt rhat Hegd was ·(:,m.:~rned about poverty. 'The 
imporr.1nr question of how poverry is ru be abolished/ he wrote, 'is 
one of the most disrurbing problems which agitate modern society, 
(2.HA).s" Moroever, he seemed to have a realistic view of the 
tend~n~y of a capiralist economy to generate poverty. He regarded 

1• For a discussion of dtis concern, s~ Planr, Hegel p. 131 and Cullen, Hegel's 
Soci.d .mJ Political Thought. pp. 8 s if. · 
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the prosperity of civil society and the formation of what now would 
be described as a proletariat as, more or less, two sides of the same 
coin (195 and 243), and he wrote pessimistically of the 'decline of 
the masses into poverty, (2.4 5) as though this had the inevitability of 
natural law. His. use of the -term- 'inner dialectic' (2.46) to 
characterize -the process whereby a society is driven to seek markets 
abroad to solve the problem ·of poverty at home suggests an 
anticipation of Marx's central theses of the essential contradictions 
and crises of capitalist production and of the connection of this 
with imperialism. 

But Hegel's expressed concern about poverty turns out ro be 
quite limited in its basis. That concern relates; in the first instance, 
to the physical predicament of the poor. He articulates this concern 
as a right to su bsisrence, demanding 'that the securing of every· 
single person's livelihood and welfare be treated and actualised as a 
right; i.e. that ·partiCular welfare as such be so treated, (230), 5S 

Hegel went on ro assert: 'It is not simply starvation which is at 
issue: rhe further end in view is to prevent the formation of a 
pauperised rabble' (24oA). Such a rabble tends to. arise, he suggests, 
when there is joined with poverty a hatred of the rich, of society, 
and of government (2.44A). Poverty involves not only unsatisfied 
need but also certain ethical consequences: 'laziness of disposition, 
malignity' (2.41), 'a consequent loss of the sense of right and wrong, 
of honesty, and of the self.:respect whiCh makes a man insist on 
maintaining himself by his own work and effort ... ' (2.·44).56 

Reflecting this sort of concern, there is considerable discussion of 
the ways in which civil society can deal with poverty: Hegel rejects 
casual alms-giving as ·a solution since it relies on suBjective and 
contingent contributions to deal with an objective social problem 
(2. .• p.). The prime responsibility for· individuals' subsistence should 
He With their families. But Hegel recognizes that one of the 
functions of civil society is 'to tear the individual from his family ties 
and constitute him as a self-subsistent person (238) .. So the familial 
responsibility for subsistence falls now on civil society in loco 
parentis. From the! fact that society has a duty in this regard, Hegel 
infers that it also has certain rights-in particular the right to 
require the poor ro provide by work as far as possible for their own 
livelihood (2.4oA). He considers the adverse effects on the economy 

H See also Hegel, Philosophy of Right, sects. 140, 140A, and 2.44. 
s& There is an interesting discussion of properr:ylessness in Ireland in Hegel, 'The 

English Reform Bill", pp. 307-9. 



.which a ·programme of relief employment may have (2.45), and 
concludes the discussion· with vague sug·gestio·ns about the need to 
found colonies and find markets abroad (2.47 ff.). 

·But from our point of view, the significant point is this. There is, 
in the discussion of poverty in the Philosophy of Right, precious 
little ·attempt to ·link the plight of the poor with the ethical 
arguments in favour of private property. Objectively, the link is 
there, as we saw at the start of this section; and Hegel is aware that 
poverty had adverse effects on the ethical condition of the poor. But 
.he never links the ethical·effects of poverty with the fact that the 
poor man is not and cannot be an owner. ·He is worried, it seems, 
only by the social consequences of individuals' propertylessness. 
The nearest Hegel comes to an identification of poverty. with lack of 
p'ersonhood and the conditions of-·freedom -is in· a 1gloss on his 
remarks about welfare: · · ... :-

Life as the sum of ends has a right against abstract right.lf for example it is 
only by stealing bread that the wolf can be kept from rhe_door, the action is 
of course an en~roachment on someone's property, but it would be wrong 
to treat this action as an ordinary theft. To refuse to alJow ·a man in 
jeopardy of his life to take such steps for seJf-preservation wou)d be. to 
stigmatize him as without rights, and since he would be deprived of his life, 
his freedom would be anulled altogether .... [T]he only thing that is 
necessary is t9.live t~oru, the future is not absolute but ever ~xposed to 
.a.ccident. Hence it is only the necessity of the immediate present which can 
justify a wrong action, because ''otto dp the action would in.turn be to 
co.i~mit an ,offence, indeed. the ~~st wrong of all offen~es, "name]y the 
comp1ete destruction of_aU freedom. {I:t.7A) 

' -· 
There are hints. here that the clash is not just one of needs versus 
rights, but rather one. of rights versus rights, property against 
property, as Proudhon put it.57• But they are no more than hints, 
and it seems clear that Hegel's main concern is with Jife as the 
precondition of aJJ rights, rather than. with the propertyless man's 
right to property as such. The exception here that he allows is 
strikingly similar to that .which I argued for in Chapter 7 and which 
Locke, as we saw in Chapter 6', imposed as an overarching proviso: 
that the claims of desperate need prevail.against ali property rights. 
But does not amount to any recognition that the needy man has a 
right to his own property'. 

S7 Proudhon, What is Property!, p. 48. 
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Wh~t Hegel seems to miss, then, is _the point stres~ed in Chapter 
9: that any account of why property-owning is' important to 
individuals is equally and necessarilr an account of why property
le.ssness, in the case of any individual is a matter of concern. Or, to 
put it the. other way round: if our only concem about po.,.erty is 
concern about unsatisfied physical need and its social effects, how 
can the property-owner have an argument against communism or 
any other system which might satisfy needs as efficiently as private 
property? How can there be a concern which is articulated in his 
case which is not equally articulated in the case of the propertyless? 
In attempting to insulate the discussion of pri-vate property from the 
question of the evil of po~·erty, Hegel risks the. accusati.on that he 
does not really take seriouslr the argument that prh·ate property, as 
such, is something that all individuals need. 58 If Hegel' wafl[s to 
maintaip. his position ~hat private property _is. necessary for the 
development of free will, then he· must answer the question which 
as we saw was posed by Proudhon: •well, is it not true ... that if 
the liberty of man is sacred~ it is equally in all individuals; that if it 
needs property for its 'objective action, that is~ for its life, the 
appropriation of material is equally necessary for all ... :?'J9 

The point of all this is that, lurking in the background, there is a 
grave threat to the viability of Hegel's argument for property. If 
poverty is, as Hegel sometimes suggests, a necessary feature of the 
operation of an advanced private property economy-if (as !\·larx 
argued in The Commtmist /t..fanifesto60

) there cannot be prh·ate 
property for anyone at all unless nine-tenths of th~ __ popu:Iation is 
propertyless-then the possibility of a GR-based. argument for 
private property, along the lines of the one we ~~,·e attributed to 
Hegel, is in danger. Any_ thesis about the inevitability of widespread 
propenylessness threatens the collapse of the sort of argument; that 
Hegel wants to put forward in fa \"OUr 0 f rri'" ate' rropel't'y. ( '\\ e ~; ll 
consider how this: J.mge.r c-.1~ ~ re:-r<'nded n.,. in Lrurt-e.r I!.' 

Thrre are, I r!ti!!k_ ~~~}':-~$!~1e eXF~~~.!~~' <:'t ~~-~ ~-.!-~~.!~ 
to ~ ~ jX'mf!:: they 'R"'!.. ~ d:r~:J~:::::-d !::! 6!' !"S t'!. ~~:' ~ .:-.::- =':: 
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;.~GfC::.o.f: =~ ~ ~-v.r.,..i.fl..:c -oi prut-......:~·-v'irning iGdi.. Hmar-wUe 
r±.-: .:.;__-..::~ rniil die .. uu..~ wb..kh ~~ ~d me rigb.[-based 
.:...-g-u..:r.~.ir- ivr propcny woi.JJ nor r..t.:ns.a.rilr ·L.a.riJ' o\·er inro a 
~u-=cm ·~buu·r properrylcs.sncs.s. Ir wu:...J.:l do so only if he believed 
rluir uri~ of me rea~lli for po\·eny ~\·as that ·~orne people were 
cfie~-rh·dy banned from pri,·are ownership or pre\'enred from 
.utempring ro acquire ir. This is a po:;irion whose merirs we shall 
examine in the nexr chapter. Bur for rhe rime being it is worth 
saying one or J:w,O things about it as an irirerpremtion of Hegel. . 

Certainly, rhis is how Hegel has been interpreted by some of his 
con1mem~rors. K.-H. Bring daims rhar on Hegel's account, 'only 
the.eos;)ibi/it)' of p'ri\•are proper()' is gr.1nred ro al1',61 seeming to 
indicate rhat the Hegelian righr ro propeny is nothing more 
substantial mail the right ro be e/igib/e tO be a property-owner. 61 

SimiL1rly, Richard Teichgraeber offers lhis interpretation of Hegel,s 
sratem~nt that .'everyone must have property• (49A): 'This state
ment ... is nor a pracricaldireccive; ir makes sense only when one 
keeps ·in mind rhar ir is the attempt to iJave that really concerns 
Hegel here.'63 I c~ink this interpretation of Hegel is mistaken. In 
.regard ro the fundamencal justification of propercy, Hegel does not 
sJ.r rhil.r .l person musr try ro translate his freedom inro an external 
sphere or rhat his will becomes objecri,·e ro him in rh~ attempt to 
embody it in an object. His thesis is not that one must try to 
supersede the subjecrivity of immediate life o.r that one does in fact 
supersede that subjectivity by trying ro embody one•s will in an 
objecr ... ~~d his cla_im is cerrainly not th3t one embodies ones will in 
an.obj~ccby trying .to becl')me rhe poSSL'Ssor of ir. On the contrary, 
J-Iegel da~ms all rhe rime rhar what m.urers is actual ownership, 
actJ_4.J/ embodiment of one's will, actual supersession of immediat~ 
su bjecri ,. icy. 

Think back ro our discussion of rhe ethical importance of 
embodime·n[ in section 4· The \vill is inarured and stabilized by its 
actual exercise on objects, by [he reflection of i[self into i[self 
invoh·ed in labour and subsequent use. If one never actually gains 

~t~l Ilring, 'Srrucrure of Hegd's Phi/o$c.phy of Right', p. 93· 
D.; See Ch. I, sect. -1· · · 
.. ~ T ekhgraebcr • ·Hegel on Propert)· .ln~Povcrty•,p·p .. H-s-
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control of any object then one never gets the benefits of the exercise 
of one's will on objects·;- one's will, then, never develops in the way 
that Hegel thinks it is important for it to develop. The liberating 

0 

discipli'ne which ownership involves never takes place. Similarly 
with regard to mutual recognition. The recognition which Hegel 
takes to be important to self~definition at this stage is the mutual 
recognition of property-owners; it is certainly not the sidelong 
glances that competitors for control of scarce resources are Hkely to 
throw at one another. 

0 I am not suggesting that no GR-based argument could be made 
out for the proposition that llting and Teichgraeber take Hegel to 
be asserting.- One might want to argue, for instance, that it is a 
matter of concern that eve'ry individual develop the sense of 
responsibility, competititiveness, and self-reliance that can be 
fostered only by participation in a deadly struggle for scarce 
res_ources. 6+ But that is no[ f:legel's argument in the Philosophy of 
Right: . - 0 

• • 

0 

(iii) Equality and Inequality 

hi. a number of places Hegel denies that his argument for property 
dictates any principle of the equal distribution of goods. A~ we saw 
in section 2, Hegel wants to distinguish at this stage between an 
individual's bare personality and the details of his particular 
exis.tence. The argument about property focuses exclusively on the 
former: it is concerned with individuals qua persons-that is, 
individuals considered merely as fre~ _wills and as bea_rers of rights. 
Of course, it is our particular needs and desires that attract us to 
particular goods; bll[ then (as I have stre~sed throughout) our needs 
and wants coul.d be satisfied equally well under communism. When 
we are arguing for- private property, we are interested only in the 
relation between· person and object in the abstract. In this 
connection, Hegel believes that the quantity and quality of the 
particular goods in one person's possession, and their proportion to 
the goods in somebody else's possession, are irrelevant. The 
qualitative and the quantitative proportions may matter to them, 
but they do not· matter so far as the abstract argument for private 
property is concerned. 

6-t See the discussion of this approach in Ch. 8, sect. 4, above, and Chapter u, 
below. 
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So the demand for ~ate~iai equality is misconceived, if it' is 
supposed to arise. out of the argu·ment for property: 'At this point, 
equality could only be .the equality of abstract pe.rsons as such, and 
therefore the whole field of possession, this terrain of inequality, 
falls outside it' (49R)o-Elsewhere in the Philosophy of Right, Hegel 
stresses the factual inequality of men in skills, endowments, and 
other mental and bodily ·characteristics and he argues (perhaps 
implausibly) that individuals have a right that this inequality should 
be permitted to prevail in economic life (:z.oo and 2.ooR). But that is 
a separate argument. Any demand for equality which arose out of 
the right to property would outweigh the alleged 'right of 
particularity'; and certainly the demand that 'everyone must have 
property' (49A) is bound to do so.6 S 

Whatever their basis, Hegel's remarks about equality do nothing 
to dampen the concern that his theory ought to require for the 
plight of the propertyless. If we compare two individuals-one a 
wealthy landowner, the other a pauper-it is clear that the propor
tion between their respective pdssessions is not just an accidental 
feature of the particularities of their lives. The proportion in 
question is, that of plenty to zero, and that is a radical difference of 
kind, not a mere difference of degree ·or detail. It is ·a difference that 
does affect personality as such in its .possibilities for development. 
Iri fact, Hegel's position on this is stated .quite plainly ~n. a passage 

. worth quoting at length: . 

Of cours~ men are equal, b~t only qua persons, that is, with respect only to 
the' ·source from which posession springs; the inference from 'this is that 
everyo11e must have property. But this equality is something apart from the 
fixing.of particular amounts, from the question·of how much I own. From 
this ·point of view, it is false to maintain that justice requires everyone's 
property to be equal,. since it requires only that everyone shall ow11 

I property. The truth is that particularity is just the sphere where there is 
room· for. inequality and where equality would . be w~ong. (49A; my 
emphasis)u 

There is room then for genuine concern, froin the poin.t of view of 
justice and the right of personality, about the sheer propertylessness 
of the impoverished man. · 
. 6S Stillman, 'Property, Freedom and Individuality', p. 144, claims that Hegel 
actually uses the fact that private propercy produces iriequalit)' as an argument for 
the former.l am inclined to doubt this. 

66 I discuss the relation between equality and n general right to property in sect. 1 

of Ch. 12., below. 
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.. But now it may be objected- that we ~-re hardly ever like I)· to come 
across a case of absolute propertylessness. Surely e\·en the most 
destitute beggar owns the .r;:tgs that he wears and the bowl that he 
holds out lor alms. Is this not enought to satisfy the demand of 
justice that he, like everyone ~lse, must have property? In other 
words, how are we to avoid trivializing the demand for property, 
once we abandon any concern about the amount of propert)· people 
own? Surely it will be sufficient now to satisfy Hegel's argument 
that everyone be al~ocated a litt~e piece of wood on which he can 
work, while inequality (or perhaps even communism) is p~rmitted 
to prevail with respect to all other resources. . 

There is, I believe, an answer to this implicit in Hegel's account. 
T.he will that Is to be embodied in property i~ not an idle will or a 
will whose- content is ~imply a desire for play: it is the will of a 
natural being driven by needs that rehire to 'its subsistence. We have 
s~eri that Hegel does not want to base his justification of private 
property on the satisfaction of physical needs. But that does not 
mean they drop out of his account altogether. Rather we must 
understand the relation berween needs and property in a ·slightly 
different. way. Private pr_operty is justified because of the .way in 
which a need.-laden will must be related to :obj~cts in order to foster 
t~e ethicaL development of the individual. Clearly, horie of the 
et~ical benefits of p.r:operty-owning~th~ marur~g and s~.abilizing 
of the will, and the mutual recognition o'f persons-is Jikefy to be 
achieved, unless· the 'viii that is reflect"ed in objects is driven by 
motives that the ·agent takes seriously. 67 . 

One might imagine a s)·ste~ 'of the following sort. Fundamental 
human needs (food, shelter, etc.) are taken car·e of by a cerilralized 
distribution system based on goods held in common; but some right 
of private property is recognized and this is indulged b)· allowing 
individuals -to own relath·ely unimportant ·goods.68 Hegel could 
have no truck with such a proposal. The case for propertj· requires 
that the will attain a maturity and an external embodiment with 
respect to its. more important projects· and resolutions. A person 
~ill not take his willing seriously if the only occasions on which he 
supersedes the subjective evanescence of desire, and . [he only 

rq See also no~ ;7, abo,·e~ An ~nalo~y can perhaps~ dc:,·eloped between then~ 
for serious material motivation behind the ~,·ill that is embOdied in proper~· and the 
need for serious sexual motivation ~ehind the will~ that are im·oh·ed in m.uriae.c-: ~ 
He~el, Philosophy of Right, sect. 1 6 .~ R. . - _ . . ~ 

6 C£. Held, 'Properr,· Rights and lnterrsts', pp. Fi-9· 
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I£ iuliJW:i .tfur pru_l)ert)"lfS.'illC::S$ i!i .l somewhat· less· dear-cut 
~ondjrion than it ~meet. It is nor the bare absence ·of any relation 
of po~s~s"lon and conrrol berween a person arid an object.: Rather~ 
ir is rhe condirion of a person whose wiU, driven· as it is by natural 
needs for subsistence, is unable co find an embodiment in external 
obje ... -rs~ This is· certainly rhe condirion of the beggar, even though 
he "owns' his rags and begging. ·bowl.· For as far· as "his more 
imp~..1rtJIH needs Jre "'~oncerned- lul1J, shelter, e\•en a place to 
sCJnJ-his will ti"nds rio embodimenr in the e~terniil world. His 
(Ondiri~n, rhen, is jusr the sorr of co!1Jirion which Hegel ought ro 
regard a:. a nianer for gra\·e ~oncern, ii he rakes· his argument for 
prh·are prope.ny se.ri~usl};·. · · · 

Hegel bdie~·ed. th~r 1\is account of privare property generated a 
jusrifi~.Hil)n for a theory of First Occu~)ailcy. His introduction of 
Fi_rst Qc,~pancy '~'as abrupt an~ confident: 'The principle that a 
rhing bel<;>ngs to the person who happfns to be the first in time to 
rake ir. lnro h_is posses5ion is immediately self.,explanatory and, 
supertluous, be·cause a second person c;tnJ;lOt rake into his posses
sion _whar 'is alread}' the propercy of another• (so). And the point 
was hammered home in an Addition: . . . 

Th~ poims made so far have been mainly concerned with the proposition 
that p~rsonalit)' must. be C:l)lbodied in properr}'· Now the face rhat the first 
p!!rson to take possession of a thing should also be its owner is an inference 
from what has been said. The first is th~ rightful owner, however, not 
because he is the first but because he is a fre~ will, for it is only by ano1her"s · 
succeeding him that he becomes rhe first. (so:\) 

Alan Rran appears m accept this line: 'The first taker does not have 
ro justify his raking; the question we ask is negative, not positive, 
,amelr \\'herher the thing is already occupied by a will which 
dll"'mands respecr.'69 Since Hegel's view is that objects have no 
narural ends of their own (-t-tA), rhe answer to the question is 'No'. 

6
' Ryan, Property ,md Politic.J/ Theory, p. 1 :u.. 
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If First Occupancy follows from the argument for property, then 
it is, Hegel claims,. easy . to explain. the growth of inequality: 
'Occupancy,· a:s an external ·activity whereby we actualise our 
universal right of appropr:iating natural objects, comes to be 
conditioned by physical strength, cunning, dexterity, the ~eans of 
one kind or another whereby we take physical possession of things' 
(52.R). As a result, how much a person occupies .will depend on 
accidental and particular factors. Some. will end up with more than 
others, and if resources are even moderately scarce some may end 
up with nothing at all to occupy. Hegel imposes nothing like the so
called 'Lockean proviso'70 on initial acquisition. He just assumes 
that any argument which justifies property .will just!fy ~ui indivi
dual's acquisition of any unoccupied object, without any thought 
for the acquisitive oppormnitie~ of anybody else.. · 

It is easy to see why Hegel believe~ this. The general principle is 
that personality must be embodied in property; to the in9ividual 
agent chat principle yields a right, perhaps c:ven something like a 
ducy, to advance his own ethical. developm~"nt in this regard if he 
can. So when an individual who is to embody his.· will in the 
external world confronts an object which would satisfy his needs 
and which (being at this stage ownerless) offers no ethical resistance 
to his will, what could be more obvious ~han that he is en.titled to go 
ahead and occupy it as his property? For Sl;lppose he refrai~ed from 
occupying it: then he woufd have forgo.ne an opportunity to 
supersede the subjectivity of his immedi~te existence and. set himself 
on the r~ad to the gen~ine ethical life. If he were required to satisfy 
himself at every point" that there is 'enough and as good left for 
others' to "embody t~eir wills, the opportunity to get his "own will 
embodied might pass. Jn a ·situation"' where no fairer or more 
reliable means of alloc~ting objects. to individuals for the embodi
ment of their wills is available~that is, in a Lockean 'state of 
nature'-rhe argument seems to go through. 

But it is a mistake to think that First Occupancy, understood and 
justified in this way, is capable of yielding entide.ments which can 
operate as moral constraints on the r_edistributive efforts of a 
subsequently instituted governmen:t. Certainly,· as we saw earlier, 
Hegel does not believe that property rights are ·absolute anyway 
against the demands that might arise out of higher stages of ethical 
development (see section 1. abo~e). But ~hat is a different point. 

70 Sec above. Ch. 6, sect. r s, and also Ch. 7 • sect s. 
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Ev~n if co~flicting 'higher' demand~ are n9t involved, still Hegelian 
First Occupancy will not yield entitlements re_sist~nt to redistri
bution. For, on H.egel's account, it Is a matter of.co~cer~ .(indeed, a 
demand of justice and respect for personal.~ty) t~a~. ey~ryone should 
have property. In a 'state of nature•, individuals ar~ entitled to 
appropriate unilaterally. only because they cann'ot be. expected to 
shoulder that universal concern. The. mechanisms for doing so-for 
seeing that there is enough left for .others -are not available. But 
when these mecha.nisms do hecome available, when a government 
is set up which shows itself willing and able to redistribute goods in 
a way that will satisfy the de.mands of justice, then entitlements 
founded upon the assumption of the absence of such mechanisms 
cannot prevail. It follows that the natural inequ.ality that one would 
expect to arise out of unilateral appropriation by indivi_duals in a 
'state of nature' cannot by_. itself justify or ~:Xplaip ·away the 
persistence of propertylessness in society. 71 . . . . 

There are passages where Hegel approaches some sort of 
recognitfon of these points. He argues in one plctce:. ··original, i.e. 
direct, titles and means 'of acquisition (see par~graphs 54 ff.) are 
simply discarded in civil society and appear only as. isolated 
accidents or as subordinated fac.tors of property transactions' 
(217R). T_his is slightly ambiguous. It may be simply a restatement 
of Hegel's main theme in paragraph 2.i7, that orice d_vil society is 
under way acquisition of property must take place in a legally 
prescribed form, and any title acquired in·the_ state of nature must 
now be legitimized in the new legal forins. 71 Or it may be a more 
radical point: not only are the modes o£ acquisition which prevailed 
in the state of nature now invalid, but also the entitlements that 
arose UtJder those modes. On this interpretation, all originally 
acquired property is liable to be called in and distributed anew once 
civil society is under way.n It is not clear which claim Hegel 
wanted to commit himself to.. _. 

In another (rather bewildering) passage Hegel suggests that the 
change from the state of nature to civil sodety niay actually be to 
the detriment of .the poor: 'The poor still have the needs common to 
civil society, and. yet since society has withdra\vn from them the 
natural means of acquisition (see paragraph 217) .' .. their poverty 

7 l See above, Ch. 7, sect. s, and also Ch. 9· . . . 
71 This would be a position close to Kant's, Metaphysictzl Eleme11ts of }ustia. 

sects. 9 and 4 I-.z. (Ladd trans., pp. 65-72.). 
n Cf. Tully's interpretation of Locke: A Discourse on Property, Pt. III. 



zo. Hegel's Discussion of Property 3 89 
. ' ; 

'leaves them more or .less deprived of all the. advantages of society 
••• f (2.41). The suggestion here seems to be that the poor are worse 
off as a result of the legaf ban on unilateral acquisition. Perhaps 
Hegel means that they may not now squat on land or poach game. 
But those restrictions might be involved in a State of Nature, if 
someone had appropriated the land or the game in question. But if, 
there is, in civil society, genuinely ownerless land and game, then it 
is difficult to see why the poor....:.....as opposed to anybody else
should suffer from a law forbidding the unilateral acquisition of 
such goods. 

So the First Occupancy theory which Hegel tacked on to his 
argument for priv~te property does little to alleviate the concern 
which that argument ouglu to require for the plight ·of the 
propertyless. It certainly doe-s not pro\'ide the ci\"il authorities with 
any excuse for failing to undertake redistrihudon to ensure that 
everyone has some property since the First Occupancy part of the 
theory only works on the assumption that no such redistribution is 
possible. · 

It remains to be seen whether Hegel could have repaired the gaps 
that we have seen in his theory. That is, it rem·ains to be ·shown that 
the ideals of maintaining a system of private property and seeing to 
it that ev.eryone has some significant property of his own are 
'compatible. Marx's challenge in thi~ _respect has not been answered 
(th~ugh the basis for ·an answer is ·sketched in Chapter 1 2.) But 
Hegel never even confronted the question. "~)lou~ his· account of 
the justification of property is deep, plausible, and attractive, his 
central mistake was his failure to see that private property can be 
justified as a right of personality only if it can ·be made available to 

. every person on whose behalf that argument can be made out. 
,_ 

. .. ... ~ 
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I .• \ COM.MOS .\"lEW 

In di~US5iun~ I h;i\"e had, ir i5 ~ommon ro hc.lr people S3}" mat there 
is indeed a human right tO pri\'ate proper()-, bur that it is a right 
v;hich .is ad.equ~td)' respected · so long as everyone has · the 
opport_uiJity ro acquire pri\•are properry. h i:i nor, rhey say, a right 
which requ'ires rhat .f,\'fr)"One should actu.tlly OIUIJ SOmething: a 
properrrl.e-s:; per~on has his righr to proper(}' respected as long as he 
has the chance of becoming the owner of somerhing substantial. 

At rhe same rime, however, this right is hdd to be one that 
prohibits raking things away from their owners {or doing so 
•arbirraril)':· 9r without compensation or whatever). Even though 
one ~an siJtisfy rhe right by seeing to it merely thar everyone has a 
chance to become an. owner, ir is suffiCient for a violation of the 
right. that .on.e- rake acrual property even if the victim of the' 
expropriation i5 left with the chance to acquire sonie more. Though 
guaranteeing the opportunity to acquire is sufficient for respecting 
the right jn the case of a poor man, taking away that opporruniry is 
not necessary for something m count· as a violation of[he righi: ·in· 
the case of a rich m'an. The right to property, chen, according [0 this 
comQlon view, is suangely asymmetrical in irs character. But that 
oddness p3les inro insignificance when compared \vir~ irs rhetorical 
advantages. A right like this has the immense advantage that it 
enables us ro· congrarulare a capitalist sociery for prorectin"g and 
upholding property as. a universal human righ r, even ° th.ough many . 
or mosc of che members of that society ·are in fact the ·owners of 
litde or no[hing. Of course, those who hold this view do not: 
necessaril)' d¢ny that poverty and radical inequality. are matters of 
considerable con.cem. It is a pity perhaps rhar so much of che wealth. 
of the society is concentrated in so few hands, and rhat so· m'any go 
hungry or have no chance to make a decenr life for themselves. But 
it is nor a concern connected with the right tci property. · · 
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.~.-We have encountered this view several times already. In Chapter 
1, we took it as· the third of four possible interpretations of the 
daim~made·iri the 1789 Declaration of the Rights of Man and the 
Citizen, and elsewhere-that p'roperty was orie of the fundamental 
rightS of man. The other three were (I) t~at existing proper.ty rights 
should be associated with an immunity against expropriation, (2.) 
that property rights could be regarded as natural rights, and {4) that 
everyone had the· right to actually _be an 9wner of property. 
Interpretation· (3) was that everyone has the right not to be 
excluded from the class of potential property-owners, in the way, 
for example, that siaves and women have bee!l e_xcluded in the past; 
but, as I have already mentioned, the common version of this view 
associates it with something like (r) .as well. In -recent political 
philosophy, t~is interpr~tation of.. the right to property, has been 
championed by John Rawls as one of the basic liberties included 
under the first of his principles of justice. Rawls, however, did not 
attempt to make any argument. for this position; and he indicated 
that it was to apply only to. personal goods and that it left quire 
open·· the issue.· of property in the means of production in an 
economy. 1 We saw in Chapt.er 9 that this interpr;-etation of.the right 
to proper.ty might also be a way of avoiding the 'Proudhon 
strategy'- that is·, the strategy that infers the imperative of 
'Property for. all' from the_ claim that private ownership is necessary 
for genuine freedom. Finally In Chapt_er ro, we saw it put forward 
as an interpretation of Hegel~s_position on property by K.-H. lldng 
and J. Teichgraeber: they both maintained (I think quite mis~ 
takenly) that H;eg~l~s. argument about the relation between pro percy 
and the development of personality required only· that 'the 
possibility of private property is granted to all'. :z. 

1n thi~ chapter ~ ~.ant to examin~ in more detail the view that 
people have a general right only to an opportunity to acquire 
property. I want to ask what this view amounts to, and how it 
might possibly be justified. 

To ask what it amounts to is to concentrate primarily on the 
concept of an opportunity. What is it to have an opporrunity to 
acquire property but not actually to own any property? Is 
opportunity merely a legal characteristic of personality-a 

• Rawls, Theory oflusitce, pp. 6 I an4 2.6 s ff. . . . , 
:a. Ildng, 'Srrucrure of Hegel's Philosophy of Right', p." 93; Teichgracber, 'Hegel 

on Property and Poverty', pp. 54-s. See also Ch. Io, above, panicularly the text tCl 
~6~. • 
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Hohfeidiar~ power to acquir~. 'an~ _per~a~s- also a Iiabilicy to be the 
recipient of someone's gift, transfer~· or bequest? Or is it a concept 
that tells us something more, for example, something about the 
material situation that a person is in-that there are (or have been 
or will be)- resources available which he is physically as well as 
legally capable of acquiring·, or that (in some other way) there is, 
'was, ·or will be some substantial likelihood of his becoming a 
proprietor should he choose to-make the effort to do so? That is one 
set of questions we should consider. . 

The other set of questions concerns justification. From one point 
of view, it' is easy to justify a right to an opportunity; that will be 
done if- any of the general lines of justification for property 
considered in Cha-pters 8 and 10. go through. To say that people 
h~fve a general right actually to be owners, but to deny that they 
have a 'right to ·an opportunity to become owners, is almo-st to 
contradict' oneself. The real difficul~, however, lies not in justifying 
the opportunity claim, but in justifying that and 110 more. Let me 
put the poi.nt in abstract terms. To justify the sort of .distinctive 
position we are considering in this chapter, one has. to show that the 
opportunity to become X is sufficiently important in political 
morality to form the basis of a human right while simultaneously 
denying that actually being X has that degree of importance. The 
question that must be faced is· this: if an· individual's interest in 
having the opportunity to. become X is important enough to 
warra·nt holding others to be under a duty to provide him with .that 
opportunity, why is his interest in being X not also important enough 
to warrant holding others to be under a duty to make him X?. I am 
not saying there cannot be an argument which leads to the former 
sort of conclusion but not to the latter; ·but if there is, it has to be 
shown. The background point is that we must keep faith with the 
justificatory values we invoke to defend-our modest claims, and we 
must be prepared to follow through on them eveiJ. i_f they lead 
beyond the position we want to defend in the direction of politically 
uncongenial conclusions.· -

· 2, SPECIAL RIGHTS AND UNIVERSALIZATION 

The weakest interpretation of the oppoJ;"tunity claim. is that it is 
simply the.unive~sali~ati«;>n of an. SR_,.based theory of property, of 
the sort held by Locke and Nozick. 
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We say that ~fa pe_rson is the first to. labour on a resource (or 
occupy it, or whatever),. then he gets to be its owner, or that if a 
person receives something in a just transfer from someone else who 
is its owner, then he gets to be its owner. We assert that; then we 
universalize it (quantifying unh·ersally over the x who may acquire 
or the x who is a potential transferee); and then we present it as a 
general right to an opportunity which everybody has. EYel)·one has 
the right, by his actions, to acquire resources if he can; :1nd 
everyone has the right to own what others giYe him, in an exchange, 
or by way of gift or bequest. 

Taken in this sense, the •opportunity' which the daim .. in"olves is 
nothing but the existence-literally, in principle-of a· Hohfeldian 
power {to make oneself an owner) arid/or a liability (to be made an 
owner by somebody else). Ir is nothin·g but the. expression of a 
principled connection betweer1 the occurrence of a certain contin
gency and a change in normative relations. Any argument for the. 
10pportunity', then, will simply ~e ~u1 argument for establishing 
that connection-between lilbouring. and becoitli"rig ail ownC'r. or 
between being chosen by a testator and becoming ·an ·o\\'ner, or. 
whatever it is.· If those connections can be defended, there is 
nothing more to do in the way of establishing ·that people should 
have these •opportunities'. For ·pe.ople to ha\o·e an •opportunity', in 
this sense, is simply for it to be the cas~ that an SR-based·defence of 
property, like Locke's 9t Nozick's, is imple'ni.ented. In· Chapters 6 · 
and 7, we considered whe'ther such theories migh_t·be justified. Our 
conclusions there were largely· negative: the most famous theotr of 
this sort-that of John Locke-failed to make a convincing ·case for 
acquisition by labour; and the failure of Robert Nozick's argument 
se~med to indicate that no such theory could be made defensible, at 
least in an unqualified form. But if they were justified, the claim that 
people had a right to an opportunit}' to own property, but no't an 
actual right to property, would be justified too. Only it would be 
very modest and formalistic talk. Talk about a right . to an 
copportunity' to acquire, or talk oJ a right to receh·e what others 
give you, would- be nothing more· or less than a way 'of 'talking 
about tJ:ie operation of a prindple of jus:ice in acquisition or of a 
principle of justice in tr~nsfer. · 

To put it another way; this sort of talk does not reaJI)" take us 
beyond special ri~ts to general or human righrs: It is just a' war of 
talking about the general appJicarion to persons of the· principles 
under whkh special rights come ·inro existence. As we sa~· in 
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Chaprer ·h any principle governing special righrs, may be reformu
lated {wirh perhaps some slight difficulry) as a principle attributing 
a righr which is··general, ~lbeit condirional, to everyone. But that 
reformulation contributes nothing of suhsra·nce. It remains ~he case 
rhar "rhe 'opporiuniry' to acquire property is nothing but the 
pdss~ssiori of the right rhar, if one shduld lahour (or wharever) on 
a'n uno\\~ned resource, thell one will become its owner. . .. 

· Now, as it is usually understood, the opporrunicy claim Is always 
J r leJsr slighdy srronger than this. Ir is taken to involve also the 
assenion:rhat there· should nor be an)' Jisqualificarions of status in 
rdari~1n to rhe basis of property-holding. 'Anyone ,~·11o is the first to 
labour on something gets to be its owner' is a universal principle; 
but so is· • Any male viho is the _first to I a hour Qn a resour"ce gets to be 
its owner'. One of rhe inrentions_.behind the opportunity claim is, I 
think, ·ro ·rule ou_r ·principles of the second ki~d. the acquisitive 
opporrun_ii}· (even if it is .. nothing . more than [he existence in 
·principle· of an Hohfeldian power or liability) muse be available, 
wirh£?ut discriminarion~ w everyone, not just males (or free-born 
citizens or w.~ires or whatev.er). So the idea of a universal right to an 
oppo~·ruriiry, on -rhis interpretation, might be used a~· a _a basis for 
criciclzing things like the old legal doctrine that women CO~;Jld not 
own ~eal estate· in their own right or the Group Areas Act in South 
~-\frica.' 
.. Bur .e·r~~ thi~ ~niyersal doctrine. ~emains we·ll within. th~ overall 

SR-based. approach. The argument against .discrimination might 
simply be, for ·ex~inple, that the gender of the lab«;)Urer is irrelevant 

. to rhe argument from labour to acquisition, and s~)here is as much 
reason f9r respecting the interest that a woman creares in a~ ~bject 
by labquring on it as rhere_is for respecting the interest of a man 
under" similar circumstances. If our theory is Lockean, we will argue 
that a .woman stands to. lose as much. if an object embodying her 
labour is raken away from her as a. man does. If it is a theory of First 
Occupancy, we will say rhar all the right-based reasons for making 
an owner our of rhe first man to occupy a piece of land apply 
unpr~~Jematically to the first woman· wo .. If it is based on desert, 
\~e ~ill argl!e th_at.a wom_an•s ~ork, other things ~eing equal, is as 
morally deserying as a man's. And so. on. PU:t bluntly, the claim 
woulq ~-e ~hac nothing ~xcept w~eth~r a per~on.has performed the 
appropriate acquisirive action (or been the recipient in a just 
transfer) should be allowed m determine: whether that person is to 
be a property-owner or nQt. Allowing other co~si~eratio~s like 
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gender, birth, or race to enter the picture would be to submit to 
reasons which ·were morally irrelevant. . 

Suppose; however, ·it were shown that the acquisitive action (A) 
required by our theory of property was an action that in fact men 
were better or more adept at performing-than women. Men might 
be better than women at mixing· their labour with- things; they 
might, through nature or nurture, be more aggressive and competi
tive, and thus more likely to do _better in a land rush where people 
were let loose on a territory and whe.i:e the first to stake out a claim 
to a piece of land got it as his property. There might be an 'old boy 
network:' in existence, so that men were m~ny times more likely to 
be beneficiaries of transfers than women were. Nothing in the idea 
of a right to property, as we are presently interpreting it, would 
indicate the slightest reason for con.cern_ about these inequalities of 
real opportunity. The theories we are considering hold only that, if 
one mixes labour on a resource or receives it in~ transfer, then one 
acquires an interest in it which is a matter of right-based concern. 
But the conce.rn is entirely contingent: no acquisition, no .concern. 
The fact that-for whatever reason-one .class of people is less 
likely than 'another to fall under this cont~ngency is as irre!~vant to 
the pdnciple of property {on this account) as the fact th.at lepers are 
unlikely to have promises made to them is to the principle that 
promises, when made, must be kept. The promising principle is 
.concerned with the new expectations of those who -.~ave had 
_proiriises made to them, not with the _vague wishes of rho~e who, 
for one reason or another, have· not, And equal~y, an SR-based 
theory of property is ·corice.rned with the f<;>rtunes of people who 
happen to have forged the moral links with a resource_ that the 
·theory deems to be important. From this point of.view, th~ f~ct that 
one class is less likely to forge those links than 'another is neither 
here nor there. Of course; it is ·true that ther~ are senses of 
'opportunity'. and 'discrimination' in terms of which these situa
tions would 'undoubtedly amount to discriminatory denials of equal 
opponuniry. But we cannot simply invoke these other. senses. The 
sense. of the concepts we deploy" is given by the arguments with 

· .which we defend them; a.nd the sort of arguments used by an SR
based _theori~t will not justify tpe · use of these more demanding 
conceptions of opportunity. . . 

There is another way in w~ich the position we are considering 
might be strengthened. Locke recognized that the idea of private 
property as a matter of special right, acqu.ired through acquisition 
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·a.nd transfer, was quite conipatipie ~i~h the existe.nce of wiciespread 
c~m_mon or collective pr9perty.3 A _soCiety n:tight decide that certain 
pieces of land should remain common in perpetuity and. b~ declared 
'off~li~its' t9 private ~cquisition, while at the _same time recogniz
ing the legitimacy of unilateral acquisition in rc1ation to resources 
not restricted in this w·ay. Even a communist society might give 
private acquisition a role to play: it might provide, for example, 
that anyone who c·atches a fish in a public river or shoots a deer in a 

. public forest may keep his catch as his own private property, and it 
· might. justify that on SR-based grounds,- while at the same time 

insisting that neither industrial plant nor agricultural land could be 
appropriated by those means. Forbidding people· to make an 
appropriation is "no more a viola.tion of a principle of justice in 
acquisition than forbidding people to make promises is a violation 
of the principle that promises must be_ kept. If people are given 
notiCe that ·it is unlawful to labour on one's own initiative on 
certain types of re-source, then it may be perfectly reasonable to 
hold that doing so does not generate any rights, even thoug~ simiJar 
labour on a different sort of resource would generate such rights. 
(The ·analogy is that we forbid certai~ promises-such as promises 

_ to commit murder for a fee-and do not regard them as generating 
. enforceable rights; should anyone purport to enter Into them.) Now 

to 'avoid 0~ diminish the possibility of this sort of restriction; 
-· someone might want to insist, not only that everyone should have 

the' legal power tO acquire property, but also that nl/ resources or as 
·many· resources as possible should be available for acquisition in 
·this way. ·one gets the· impression that 'those who support the SR~ 
bas·e_d approach to the justification oJ property- also support this 

· position: they would be· unhappy with a situation in_ which: 
substantial new resources, when discovereq, were _not left av_ailable 
for private acquisition in the normal way, or in which res nuliius, as 
they· came to_ hand· through intestacy, for example, were simply 
taken over by the state.4 · 

But while the. first way- of· strengthening the principle · (non~ . 
discrimination) is easy to defend, this second way is much more 

·difficult. Why exactly is it thought important that resources should : 
be made available for private acquisition rather than dealt with by a 

' Locke, Two Treatises; II, sect. 3s~ · · 
· <~ ~F. Locke's suggestion, ibid. I, sect. 90,- that goods which are ownerless 'come 

. into the Hands of the Public Magistrate• ~ 
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society in some other way (when the~:e is a _choice)? .A utilitarian 
argument may be made. against establishing too many commons 
(but then one wonders why utilitarian considerations are not also 
used to determine who becomes the owner of what).S Certainly it 
will be difficult for the defender of this position to find right-based 
reasons for strengthening.it in this way. The SR-based approach 
provides no support. As we hav~ seen, it· establishes only a 
,conditional position; it prO\·ides no reason for seeing that the 
condition is fulfilled. A. GR-based argument, on the other hand, 
opens up a whole new can of worms for the defender of this sort of 
positi<;m. If they say that people need to appropriate things, or that 
this is something they have a right to-and that this is. why as many 
.resources as possible must be legi-timate targets for acquisition-
then consistency requir~s that. they be rea.dy_ to articulate that 
concern on behalf of those who do not, or w~o are unable_to, make 
any appropriation even under the ·most favourable cor::aditions. And 
if they say people are entitled to· an opportunitY to .appropriate, 
which is unjustly qenied them , .. ·hen some r'esources are made 
unavailable for appropriation, then they may (ilS I shall 'argue in 
section 4) have a hard job holding the Line ~gainst those who belie\'e 
that the very same considerations require an assurance of properry 
for everyone. For the 'opportunity' that they \viii be invoking now 
will be· much more substantial than tha't·which.was 'simply deri,·ed 
from the SR-based theory. That was just an opportunity to be an 
owner, and it amounted to nothing more than an Hohfeldian 
power. But now·· what is ·called for is· the provision ·of an 
opportunity to do what is ·necessary to become an·o\vner, and that 
is a much more demanding tu1d 'rriay lead to ·a ·niuch rmore radical 
p·osition. · · · · .. : 

It is· ·worth ·noting, by the way, how similar this strengthened 
position is to the so-called 'Lockean prm;iso'~that eYery appropri
ator leave 'enough and ·as good 'in· ·common for· others· to 
appropriate.' Both positions require it to be 'the case not onlr that 
appropriation, when it happens, generates property rights, but also 
that people hav~ a right- to make ·an appropriatiop. I. argued in 
.Chapter 6 that Locke did not ·actually adhere to this. 'Lockean· 
proviso. But if anyone else does, they are likely to find themseh·es in 

. -·,. -

' .See Hardin, •Tragedy of the Commons', in Ackerm;u) (ed.), Ecorromic 
Foundation of Property lAw. · .. . -. · 

& Locke, -Truo Treatises, JI,.sects. :r.; and 3.3; see Ch. 6, sect. 15 ,·above. 
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a difri~ulry similar to the one _we are inJicaring here: rhe argument 
for me proviso; if rhere is one, ma·y generate rather more radical_ 
conclusions than irs defenders woul~ be willing to ado~t · 

3. THE IDEA OF SELF-0\~1NERSHIP . . ' . 

One reason, perhaps, for thinking that people have a right to make 
an appropriarion is chat norhing less than rhis is consistent with the 
doctrine ·of self-ownership. · · 

The id~a of self-o\vnership has been n1ade popular in modern 
"discussions of propertY by Roberr Nozick. Bur it can be traced back 
ro Locke's claim in the Second Treati-se that ·'every Man has a 
Prop'eny i·n· his own Person. Thus ·no Body has any Right to but 
hiinsdi. ' 7 In Locke's. theory, the claim was used a·s a premiss for the 
argument abo.l.u mixing one's labour: since I own my person, I own 
m)' actions, and. therefore I can 'come ro own whatever my actions 
are irretrievably mixed with. I argued in Chapter 6 rhat both this 
argument ·and the underiying idea of O\vning one,s actions. were 
problematic: since actions are. dated eve.ncs, it is quite incoherent to 
talk of ownership rights in. them after rh~y have been performed; 
and it is e\'en more incoherent to think _that the pwners~ip of one•s 
past acdons (wha~ever that means) is somehow imperilled by 
certain ways of.dealing with external objects. . 

Nozkk, howe,•er, does not pur rhe ide.a of self-ownership to this 
use. lnsrea4, he uses it initially as a way of expressing a point about 
liberty._ To, say .that I own myself is to say that nobody but me has 
t~e right r(;> dispose of me or to direct my ac'rions.I have rights to do 
these things {though I must not harm orhers in doing so;. t~at is, I 
must not exercise my self-ownership in a way which violates theirs), 
and those rights are exclusive of anyone else's privilege in this 
regard, for they are correlative to ochers' duties ro refrain from 
interfering with whar, in chis sense, I O\Vn. G. A. Cohen elucidates 
Nozick's idea in terms of an analogy with slave-owning: 

[The] lhoughi is thar each person is the moralJy rightful owner of himself. 
He possesses over himself, as a rna tier of moral right, all those rights rhat a 
slaveholder has o\'er a complete chattel sla\'c: ils a matter of legal righr,' and 
he is entided, morally speaking, to dispose over himself in [he way such a 

' l~.:kc, Two Tre.Jtis~s, II, sc.:c. 2.7; also Nllzi..:k, A".Jrr:hy, State. 1111d Utopia, 
pp. 171 it. . .. 
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slaveholder is entitled, legally speaking, to dispose over his ~lave. Such a 
slaveholder may 0 not direc~ his slave to harm other people, but he is not 
legally obliged to place him." ar their disposal to the slightest degree: he owes 
none of his slave's services 'to anyone else~ So, analogously, if I am the 
moral owner of myself, and therefore of this right arrri, chen, while others 
are entitled to prevent it from hitting people, no one is entitled without my 
consent, co press it into rheir own or anybody else's service .•. 8 

Nozick even suggests tha.r, just as a slave-holder may sell his slave 
to another, so I, if I am ~he owner o{ myself, may sell myself into 
slavery.9 But we do not need to go. that far in order to make sense of 
the ownership idea in this context. As we saw in Chapter 2., though 
many conceptions of ownership entail a power of complete 
alienation, not all do. I can be the owner of something in the sense 
that it is for me rather than for anyone else to make deaisi~ns about 
its use (and in the .sense that society will ba.ck up my decisions with 
force if neeq be), without it .being the cas.e that I can, by my ·~ay-so, 
transfer 0 exactly that power of. ~ecision 0 over the resource to 
somebody else. . 

The Nozickian idea of self-ownership gets its attraction not only 
from ideas about liberty, but also from the fears, 'intuitions', and 
hunches we have about the use and cannibalizing of one another•s 
bodies and one another's. body parts. In John Harris's ~rticle 'The 
Survival Lottery' and elsewhere consequentialists have argued that, 
as organ transplant techniques improve, 'it may. be impossible to 
resist the demand that the organs t:>.f some healthy people should be 
cannibalized in order to save the lives of a larger number of sick 
people. A's heart may save the life of B, his lungs may save the life 
of C, his kidneys the life of D,' his blood the life of E,' and his 
corneas could be thrown into the bargain. Of course,· this would 
result in A's death; but failing to do it would result in the death of 
B, C, D, and E; and so the cannibalizing seems to be a necessary evil 
from a consequentialist point of view. Jo Nozick and ·others are 
alarmed at this prospect, and they are alarmed that modern theories 
of justice and rights provide no· pri.ncipled basis for opposing such a 
course of action. A commitment to maximizing utility or even a 
Raw lsi an commitment to maximizing the prospects of the worst-off 
group in society may require us to redistribute body ~ar~s, unless 

8 Cohen, 'Self-Ownership, World-Ownership and Equality, p. to9. 
' Nozick, Anarchy, State, and Utopia, p. 33 I. 

10 Ibid~ 106:_7 i Harris, 'The Surviva I Lotter>:', pp. 81-7. 
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we a~e prepared. to recognize a basic entitlem~rit to self-o~nership. 
Utilitarians ~nd Rawlsians alike believe that such entitlements will 
~inerg~ ~aturally in the working out of . thei~ principle~: it i~ 
qoubtful, they say, that. utility or the welfare of the worst off will 
ever really be promoted by such ghastly. ir:tterventions, but they add 
that we must. beware of simply committing ourselves to our 
'intuitions' on these matters without exploring their basis in utility 
o·r justice. In other words, as NoziC:k point_s out~ they assume that 
there are no fundamental entitlements; they assuine that 'there is 
some level [of moral thought] so deep that no entitlements operate 
that far down'. · 

May all entitlements be relegated to relatively superficial levels? For 
example, people's entitlements to the p~uts of their o~n bodies? An 

· application of the principle of maximizing the. position of those worst off 
might well involve forceable redistribution of bodily pa"its ('You've been 
sighted for all these years; now one-or even both--of your eyes is to be 
transplanted to others'}, or killing some people early to use· their bodies in 
order to provide material necessary to save the lives of those who otherwise 
would die young. To bring up such cases is to sound. slightly hysterical. But 
we are driven_to sqch f;Xtreme .exampl~ in examining Rawls' prohibition 
on mic.ro cou~terex~mP.l~s. Th.at .. not all entitlements in microca_ses are 
plausibly construed as superficial, and hence as illegitim~te material by 
which to test our suggested principles, is made especially dear if we focus 
on' those entitlements arid• rights that inost clea"rly are not soCially or 
institutionally based. On what grounds are such cases, whose- detailed 

·;speCification I leave to the ghoulish reader, ruled inadmiss~ble?11 
· · 

.The i~ph~atio~ i.s tha~ only a .right of self~owner~hip-:-as ~ozick
puts it,' 'a line (or hyper~pla~e) _[which] circun~scribes .an area in 
mo.ral space arou~~ an in~ivi~ual'~~-~an pro~ide P.~otection for· 
individual integrity against the~e _proposals,_ ~n~ that su~h _a right 
has simply to be accepted as a ax~ om~ rather t~an e~tablished as an 

· theorem, of o'ur thinking about these ~ia.tters .. _ . _ . _ 
But even if a right of self-ownership _is n~cessary, how can it 

connect up with p~operty in external_resources? Locke tried to use 
it as a premiss for his S~-based ~cc~unt; bu~ th~t, as ~e 'saw, did · 
not work. More recent theorists have argued, however, that self~ 
ownership gives us a right to deploy, exploi~, an~ k~~p the fruits of 
our own' abilities, and that this is what requires society to ensure 
that the opportunity to appropriate.is not taken away. 

•• Nozick, Anarchy, State, and Utopia," pp .. 2.06::..7. 
n Ibid. S7· . . . . 
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-~ Ute ar~ument, ·as far as. I understand -i.t, goes like this. The 'self' 
or 'person' which I own is not merely a passive lump of flesh; it is 
an active self with taients and abilities. Those talents and abilities· 
must also be said to be owned by me, for otherwise somebody else 
might be thought to have ~ pqwer-rather like a slave-holder's-to 
direct their exercise. Some of these talents and abilities are not just 
capacities to act, they are capacities to make something of the 
resources of the world. An 'industrious and rational' lockean 
farmer has the ability to turn a wilderness into a cultivated field; a 
talented prospector has the ability to find precious metals in a 
hitherto undiscove~ed location; and so on. They would not exercise 
these ~apacities apart from t11e prospect that they might better their 
material condition in this war. If that prospect is not open to them, 
their capadties will lie idle; and if, once they h~ve exercised their 
capacities, the fruits of their labour are taken ~way from theiJI, the 
exercise will have been, from their point of view, worthless. Either 
way, a regime which does. not gh·e people the opportuniry to 
appropriate and improve resources (or theinseh~es renders worth
less their ownership of die talents the·y might use in doing so. It is 
not essential to the exercise of a capacity'Hke this that one actually 
succeed in the aim .Of the exercise. Though the capacities are 
exercised with an aim in. view, wliat is. essential for their exerCise is 
th'at· one strive towards the aim, widi ·some realistic prospect of 
success, rather than that one necessarily achieve one's goal. Respect 
for self-ownership; then, does not require that everyone. should 
succeed in acquiring property. But it does require that e\·eryone 
should have the opportunity to appropriate property, and be able 
to pit his acquisitive talents against nature. This generates in tii.rn a 
r-equirement that the resources of the ·world, or of the territory 
controlled by a state~ must not be ·put' off-limits to ·this ~ort of 
appropriative activity. · · 

I have reconstructed this argument from various hints in the 
work of- ·Nozi'ck and others. 1

3 I do not think it holds \\~ater. 
Sometimes it is ·put forward in the form of a critique of a claim 
made by John Rawls; and if we see why the c~iticism·doe~ not.work 

. _against Rawls, we can begin to see what is wrong with the overall 
position. , . .. . . . . . . . . . 

In A Theory of }11stice, Rawls argued that the natural distribution 

·~ Apart from Nozick, A11arcb'y,.State, tmd Utopia, s~ Coh~n, 'Se1f·0'i'lo'Tt~rship, 
World-Ownership and Equality', and Sandel, Lib"alism and th~ Limits o(Justict, 
PP· 54-9· · 
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The appropria[e response w this arbirrariness, Rawls believes, is 
the Diifcrence Principle, which requires any inequalities that result 
from narural capacities or ·social privilege ro be ·sustained only to 
the exrenr that the)' contribute ro rhe prospects of_ rhe l~ast well-of£ 
group. 

We see ~hen that the difference principle rc:presenrs, in effect, an agreement 
to rc:gard rhe disrriburion of narural tal ems as a common asset and to share 
in the benefi~s of"rhis disrriburion wha[eVcr it rums OU[ CO be. Those who 
have be~n ia\'ored by naru;e~ \yhoe~er they are, may gain from their good 
forrune onlr ori rerms that improve rhe situation of rhose who have lost 
o·ur. )"he naruralJy advantaged are nor ro gain merely because rhey are more 
'gifted, bur only tO cover the COStS of uaining and educa~ion and for using 
th~ir enJo\\·menrs in ,\·a>'s .. rhar hdp the less ionunate as well. •s 

This passag~ ~as been inrerprered by Roben Nozick, A1ichael Sandel, 
and G. A. Cohen as a d~nial_of self-ownershjp, so far as talents and 
natural e~dowments are concerned. Rawls regards 'natural talents 
as a common asset . . • as a collective resource,, writes Nozick, 
'whereas on his own view, people should be regarded as entitled to 
their .. ralenrs, · wherher mejr distribution .is morally arbitrary or 

'nor. 16 Cohen writes rhar Rawls (and .1lso orh~r egalitarians like 
RoJ?,ald Dworkin) 'treat p~ople,s person~l powers as subject .•• to 
the ·sa·me egalitarian principles of disrrib_urion rhar they apply, less 

_ conrro\·ersially, to external wherewithal·. 17 And Sandel insists rhat 
Rawls's 'notion of society as t~e ownt!r of natural a-ssets for which 
individuals are the guardians" makes sense only on rhe ·basis of a 

14 R.a w Is, Theory oflustice, pp. 7-1 and I 04. 
If IbiJ. 101-1.. 
16 Nozkk, A.n.Jrthy, St.ut,lllld Vlopi.lt pp . .u.s-6 and 1.18-9. _ 
' 7 G>hen, •Setf-Ownership;World-Owncrship ;.mJ Equali1y•, p. U}i d. Dworkin, 

'Wha1 is E.:tuJlirr?: II. Equality of Resources'. 
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:repudiation of the individualism that characterizes other aspects of 
the clteory.18 All of them imply that the doctrine leaves Rawls's 
with an unacceptably thin notion of self-ownership. Though Rawls 
wants to insist that men may not be used as mere means to ochers' 
welfare, that position can be sustained, Nozick argues, 

only if one presses very hard on the distinction bctv.'~en men und their 
talents, assets, abilities, and special traits. Whether any coherent conccp· 
tion of a' person remains when the distinction is so pressed is an open 
question. Why we, thick with particular traits, should be cheered that 
(only) the thus purified men within us are not regarded as means is also 
unclear. 19 

The consensus seems to be that if only a more full-blooded sense of 
self-ownership were accepted, Rawls's position would collapse~ 

It is not, I think, merely pedantic to point out that Rawls 11:ever 
says that personal talents are to be regarded as collective "property. 
What he says is that their distribution is to be treated as a common 
asset-in other words, the fact'that talents have been distributed 
rhus and so 'is to be exploited for the benefit of all. Since this 
involves acceptance of the fact that X's ta'lents are X's and Y's 
talents are Y's, and asks simply what we should do about that fact, 
it is hard to see how it can P9SSibly be interpreted as the claim that 
the talents in question are not X's or· Y;s at all. · 

More tellingly, perhaps,. rhe · Rawlsian position rests on the 
insight chat though rhe distribution ·of talents over individuals i5 
natural, the design of the institutions within which these talents arc 
exercised is not. 'The natural distribution is neithe~ just nor unjustj 
nor is· it unjust that men are born into society at some particula• 
position. These are simply natural facts. What __ is just or unju-st is the: 
way that institutions deal with these facts.'2.o In any conceivablf: 
society, which might be the subject of specuhitions a-bout justice, 
talents will be nurtured and exercised in an institutional frame· 
work. That framework will make a difference to what_happensl 
socially and economically, when somebody exercises his talents . .A 
inan sings in the street; perhaps he is arrested for obstructing thf 

sidewalk, or perhaps 'there is a custom tha·t people thrQw mane~ 
into· ~is hat. A woman t~ains as a doctor and is willing to practise 

•& Sandel, Liberalism and the Limits of Justice~ p. 102., and see generally Ch. 2. ol 
rhatwork. . 

1 9 Nozick, Anarchy, State, and Utopia, p. uS. 
1.0 Rawls, Theory ofl.,stice, p. tol.. 
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her skills; perhaps she can charge hel;' patients what she pleases, and 
r~c_9ver the money from t~erri hi a .court of law if they will not pay 
up; but perhaps she also has to pay .taxes on her fees. A man has a 
talent for mineral prospecting; but he finds there are complicated 
arrangements for issuing mining lic~nces to cover wilderness areas. 
And so on. There is no sense to the idea that talents can simply 
be exercised by those who own them apart from any social 
fram·ework whatsoever. And there is no sense to the idea that there 
is a natural phenomenon called creaping the benefits of one's 
talents' which is -understood apart from the social arr~ngements 
and institutions that define one's rel~tionships to other people. 
Maybe people naturaJiy get a good feeling from singing or digging 
in the earth; and in that sense benefiting from one's own talents 
may be 'naturally' bound up with exercising them. But I doubt 
whether even that is· true; and it is certainly false that ·'reaping the 
benefits' is a natural incident of $elf-ownership, if the benefits are 
supposed to flow from, o_r be gained at the expense of, other people. 
So, firstly, the mere fact that there exists a· framework within which 
talents are exercised and within which the talented and their clients 
relate to one another cannot on its own amount to a derogation 
from self-ownership ... Otherwise self-ownership would be imposs~ 
ibly (or incoherently) demanding. Secondly, it cannot be a 
derogation from self-ownership for us to consider as a society what 
we want this framework to be. After all, it is going to be our 
framework- we will have to live with it, arid relate to one another 
~nder its auspices. Moreover, though utopian redesign of our 
society may be out of the question, there are certain choices that we 
face in relation to the remodelling or improvement of the 
framework, and ·it cannot be the case that it is wrong to address 
those questions. Further, since the framework affects not only the 
conditions under which people benefit from the exercise of their 
talents, but also rhe conditions under which their diems and others 
can be forced to pay for those benefits, and, more generally, the 
conditions under which everyone makes a life for himself, it cannot 
be a derogation of self-ownership from the point of view of the 
talented if we face those questions with the interests of all in mind. 

This is not to say that no answers we come up with could ever 
amount to such a derogation. Forcing people to exercise their 
talents when they would rather not (conscription) is one way of 
doing that. 11 Handicapping i:heni. (breaking a pianists'· fingers, 

:u Cf. Nozick, Anarchy, State, atrd Utopia, p. 2.19 nnd n. 
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giv~ng an entrepr~neur a fron-tallobotoniy to remove his competi~ 
tive streak) is another. But neither of these is suggested by Rawls. 
What he suggests is the setting up of fiscal, redistributive, property, 
and welfare institutions which ensure that the framework in which 
fe~s are charged, salaries. earned, profits made, debts collected, 
property sold, and so on, and without which none of that could 
possibly take place, is also a framework which ensures that the 
bottom of the ladder of well-being in society is as high as it can be, 
to the extent that the society faces practicable choices in the area. 
The suggestion may be inadequate as a theory of distributive justice 
for various reasons (and we cannot canvass its wider merits here). 
But it simply cannot. be said that designing a system with this end in 
view.is a way of encroaching on the self-ownership of the r.alented. 

In Anarchy, State, and Utopfc-z, Nozick argues that-a proportional 
tax on earnings is the moral equivalent of forced labour, an~. so 
there is no distinction between, for example, forcing a pianis~ to 
play (which would be a violation of his self-ownership) and' taxing 
his fees (which, on the account I am giving here, would n·or). 11 But 
his argument to this effect works-i£ it works at all-o-nly on 
account of an· anaiogy betWeen limiting someon~'s al~e_r~ath·es and 
coercing, that is, threatening them. We say that a person is co.erced 
io do .X, <:>It No·zick's accot.inf, if someone eise says· (credibly) that 
they will attach consequences.to his not doing X w~ich it would not 
have 'in the normal and (morally) expected course of events'. 
However, we have already established that there is no cnorinal and 
(morally) expected course of events' so far as profiting from on.e's 
.talents is conc-erned, apart from· the · specificadori of a soCial 
structure in which talents are exercised, fees charged~ and so o~.,..As 
Nozick himself points out, in arioth.er place, if it Is ·unclear what_the 
normal and expected.course of events.is·, it is unclear ,vhetller. t_here 
is toercion.:t.J To -take· a position one way or the other, one would 
have to have it~deprt~det~t rea~~.lns for·Htinking that 'taxing pianists' 
earriings was morally objeqion~ble. (And I conjecture that the mere 
fact that the.pianist is not benefiting from his talent as· much as he 
might 15 unlikely"to be accepted as the basis of such. cln indepe~dent 
moral objection.) - · · : 

. In all of this, I have bee~ i~1~isting that pwning a. talent is one 
thing, and benefiting from it in a scheme of soci_al co-opera~ion is 
quite another. What~ _then~· ~~es a ~person o\\·n ~~·hen he· owns a 

•• • - •• -. • 0 • ' • 

n Ibid. 169-70. 
a, Nozick, 'CCiercion', pp. 114 ff. 
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talent? If talk of ownership makes any sense in this area at: all 
· (which I doubt)~ I guess what he owns is a capacicy that he can, as it 

we're, 'plug in' or relate to any of an array of possible social 
srrucrures to produce various levels of benefit, for himself and 
others. To own a great gymnastiC talent, fnr example, is to be in a 
p·osirion ro benefit in a certain way ·in rhe United States, to be in a 

· posirion m benefit in a slightly different way in the Soviet Union, to 
no[· be in any particularly special position of benefit at all in a 
subsl:irence economy, and so on. I suspect, by rhe way, that serious 
work on rhis subject (\vhich is almost never done by those who talk 
glibty .I bout self-ownership) would re\'eJl either that it is impossible 
tO identify talents cross-culrurally Or thJt in doing.so one packages 
up so much other social baggage in ics description that it becomes 
impossible to use ownership of ralenrs as a cri'cical standard to 
evaluate: the sociery in which the talent is understood. But even if 
£hat is not the .. case, a talent has [o be understood as a sort of a 
function rhat rakes social srrucrures as irs argument. To have one's 
owne~ship. of a talenr respected is for it ro be the case that the 
funcrion itsdfis not meddled with; ~ur it can hardly be regarded as 
a demand that .its domain should be restricted. tO only one or tO a 
narrow range of arguments. . . . 

Wirh all this· in mind, let us rerun1 to the issue of appropriation. 
People hav.e talents (~~ entrepreneurs, prospecto-rs, farmers, etc.) 
which in a favourable situation they might use to derive particular 
benefits for. t~e·m~elves from the resources. that they grab: Do we 
ha\'e .1 dury to provide that situation for them·? Maybe we do; but if 

. so, it is n.o·t ·on a·ccounr of respect for their ownership of the talents 
rha.~ ·rhey:have. · . . · 

1 o sec:. tHis~ let us focus on- the ca-se of . a prospector. A 
·prospe~ror•s ralen£ for self-motivation, aossing rough country, and 
di\·ining or r_c!cognizing [he: signs of d1~ presence of minerals is a 
capacity. which when exercised 'will yield different benefits in 
different social s·trucrures. In a sociery where. all the land (and 
e\·eryihing in. it, discovered .or undiscovered) is already privately 
owne'd, and \vhere there a.re ne'vtr any br~aks' in that ownership, he 
\Vilf benefit from. his talen.ts only by hiring his. services out to 
landowners and working to their ins£ru..:£ions. In a 'new frontier' 
socit![)'~ on the other hand, he will be able to· benefit "from the 
exerds~ of his C.anny abilities in appropriation, esc:hewing the easy 
farmland on the plains, and wandering into the hills where the real 
mineral wealth is ro be found. In a socialist ·society, he may find 
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himself having to work as a salaried employee of the state if he 
wants to exercise his talents; and though he may st:i_ll recei\·e 
·considerable· benefit from his abilities, they may nor be as high as 
those he could earn in a· different society as an entrepreneur acting 
on his own account. Now it seems to me that i~ all these situations, 
·the prospector ·remains the owner of himself and his talents and is 
respected by others and by the state as such. No doubt there are 
other reasons for choosing between th~se types of society, but it 
does not seem as if this business of the ownership of talents is one 
of them. 

What about a situati_on.in which there is no opportunity at all for 
him to benefit from the exercise of his prospecting skills? Suppose 
there is a socialist state pledged to environ~entalist_ principles 
whi~ owns a_ll the land, and will not a_llow anyone, under either 
private or public. auspices,_ to develop mineral wealth. Is this a 
society which attacks the self-ownership qf talented would-be 
prospectors? I do not think that this is among ~he (many) objections 
we could legitim_ately raise against such a regime (though it is 
obliquely cqnnected _wjth one or two of them). For even in such a 
set-up, the prospector retains his_ability to recognize good spots for 
mineral development; he can go hiking and say to himself (and 
·anyo~e else who will listen), 'There's probably some uranium over 
there. And some gold in them thar hills.' And everyone can 
acknowledge that these are his skills, and use them in party games 
etc. What he ca~r:to~ do is make a Ilving-either as an employee or 
as an entrepre~eur-out of his skills. Bur Jots of people have skills 
(tying knots, playing hopscotch} that they cannot make a living out 
of, and that is no derogation fr~m their self-~wnership. . 

There are doubtles~ talents whi~h can only be exploit~d in a 
socialist bureaucracy-the talent of making one's way in a massive 
array of faceless offices~ working the system, or whatever. When 
state enterprises are privatized, these ~pportunities may disappear, 
and there will no tonger be ·any call for the skilled capacities of the 
talented apparatchik. If there is anything. to the self-ownership 
argument I am ~riricizing, these refo~ms ,would amount to an attack 
on the self-ownership of the official, as much so as if we had cut his 
fingers off. But cle_arly that is absurd. By ~eforming the system, we 
are not taking his ralents away from him; w~ are simply changing 
the social drcumsrances unqer _which he ~ay exercise them. It may 
be-objected that [he difference between the frustrated prospector in 
a socialist society and the frustrated apparatchik in a capitalist one, 
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is that. the talents of the latter" are socially undesirabl~ (like the 
talents of a ·good hit-mari ·or the talents of a burglar): But that is 
exactly the point: self-9wnership confers no right whatsoever to be 
able to exerCise one's talents for one's own benefit .. Everything 
depends on what the talent is, and whether the independent moral. 
reasons for having a· society of this sort rather than that provide a 
framework for their legitimate exploitation. 

4• THE OPPORTUNlTIES OF THE PROPERTYLESS 

We have seen that an SR-based theory can .define a bare, formal 
sense of opportunity in term~ of which everyone has the opportun
ity to-acquire property. But'we have seen too that neither those 
theories themselves, nor the associated idea of self-ownership, 
provide any reason for holding that resources must be left available 
for private appropriation. I want to turn now to arguments for the 

·opportunity-claim derived from GR-based theories of property. 
In Chapters 8 to 10 we examined various GR-based arguments 

for ·private ownership. All of them purport to show that owning 
property is morally important for individuals-important for their 
independence, for their sense of . themselves, for their ethical 
development, for the growth of a sense of prudence and responsi· 

· bility, for their ability to· make good citizens, and so on. It is a 
feature of most of these arguments· that the alleged benefits of 
private property accrue .. to the individual only from his actual 
ownership of some significant resources-that is, from the actual 
exercise of property rights and from the thinking and planning that 
is associated with that exercise. In Hegel's discussion, for example, 
we· saw that the ethical importance of property was associated, 
firstly, with the discipline which owning something and working on 
it imposes on the will, and secondly, with the recognition that is 
accorded ·to a property-owner when others take the · ethical 
im'portance of property-owning to him to be a reason for 
constraining their own actions so far as his resources are concerned. 
A person who has no property gets none of these benefits. There is 
nothing external on ·which he can work which will register in 
concrete and inerasable form the effects of his having a particular 
intention, ·and so that particular basis for stabilizing his intention· 
ality is not open to hin:-. And none of the benefits of .recognition 
accru~ :~Q him, ~ither; others -~n their. use of resources do. not take 
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themselves to be constrained iri any way by respect for the relation 
between resources and his. will, for he has no rights 0\'er an)' 
resources.· He is nothing to them as far as their use of resources is 
concerned. · 

(It is no good saying, by the way, that there may be other means 
by which a propertyless person can stablilize his will, or other 
modes of recognition available to him. To the extent to ,..,·hich this 
is true, the Hegelian arguments no longer provide conclush·e 
reasons for property at all. Certainly they will.no longer pro\·ide 
conclsuive arguments against the expropriation of those who do 
have property. For these other means to ethical development wiiJ be 
available to them as well.) 

Is any of this altered if the propertyless man has the opportunity 
to acquire some property? Is any of it altered if he is acth·ely 
pursuing that opportunity? By itself, the existence of the opportun
ity does little to promote the things that the Hegelian argument 
takes _to be important. Admittedly, the denial of the opportunity 
would be an especially insulting affront. If by "opportunity', we 
simply mean the power to acquire property .or the liabilit}' to 

receive it, then explidtly denying somebody that would be a way of 
incorporating formally into law contempt and indifference to that 
person's ethical development. The denial w.ould be a kind of 
n~g~tive recognition-an explicit determination to treat someone 
as •invisible' so far as legal personality was concerned. There is no 
doubt then that these arguments can be used to criticize restrictions 
on the class of people who may own property, and in this sense ther 
are arguments for an opportunity. But they are arguments that also 
show that, while the opportunity to acquire propertr. is necessary, it 
is not in itself sufficient for the pr.omotion of ethical qevelopment. 

To see this, imagine a person without any significant property, 
but who is eligible to be an owner and for whom it is nor. as a 
practical matter, out of the question that some da)· he might come 
to own a significant holding. What contribution does the mere 
existence of that opportunity make to the development of his 
personality and freedom? One thing it might do is encourage him in 
·industry· and frugality so that he can build up his wealth. Anbther 
thing it might do is encourage him to keep a sharp ere out for 

·various ways in ·which he might become rich. But our experience of 
those who try to improve their position in this way is that. while 
some. of them s~c~eed, it is ns oft_en through luck as through single
minded planning, and that the m·ajorit)' ,~:ho fail 0\'er a lifetime [0 
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~;m wh.i.::h r:hey h..n-e .L:epr m~ir a.:'}u..isin·.-~ aim in new. Worse~ 
me c.iiun [I) acquire prupecry-parricuhrly in circumstances~ 
ir is conrinuall)· unsuccessful-often rakes on exactly the inm~ 
:itancy and effenrescence of scheming and inrenrioil that Hegd 
rhoughr rhe acrual· possession of property would micigare. Every' 
day· there is a new 'Get rich quick' scheme; every day a. new 
in\·esrmen-r opporruniry, pursued half-heartedly and doomed from· 
the ourser. 1\·fy point here is nor that rhe effort to acquire wealth is 
inevitably L"orrupring or that the opporrnniry to do so is worthless; 
ir is [h.1nhe mere pursuit of d1e opporr\miry,· in and of itself, serves 
none o.f rhe \'alues which, on the Hegdidn account, are served by 
rhe acrual possession of properry and may acrually disserve some of 
them. So ir simply cannot be argued that rhe opportunity to acquire 
is all (hat rhe ·Hegelian argument calls for. The opportunity may be 
welcon1ed, but only as an indispensable means ro the outcome
acrually owning sorrierhing~and it is rhc interest in rhat outcome 
rhar rhe Hegelian argument shows to be important. 

The same. can be said of a number ot rhe other argu~ents we 
ha\'e been ~onsidering. In Chaprer 8, \ve suggested various links 
between property and the idea: of freedom. Privare property might 
be· thought ro. seiye a general interest rhar people have in negative 
Iibert};; or it might be thought tO serve Certain Specially important 
basic libenies; or it. might be thought indispensable ·for the 
de\'elopment o·f free·do'm in some pos.irive sense. In all three areas, it 
cari be shown that if rhere is any plausible argument available at all, 
it_ is an arg~ment not ·only for ·an acquisirive opporruniry but also 
for .the importance of people actually own·ing property'~ · 

If pri\'are property serves negative lih~rry, it does so because 
owning something just· Is a··marrer of being free to use it and of its 
being rhe case that' one is nor m be opposed in that use by the 
interference of others. Bur then the distribution of property has a 
direCt: impact on the .distribution of negative liberty. A person who 
owns nothing in a sociery (where everything is privately owned) is 
not at liberty, in a negative sense, ro.make use of anything~indeed 
for everything that he might use, someone else has a right that he 
should refrain from ~sing it, and it is a right which they are entitled 
to enforce. If it is true that all (or most) human actions require a 
material component over and above the tis·e of one's own body-a 
location, for example, or an implement-then the unfreedom in a 
negative sense of the properryles·s man is more or less comprehen~ 
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sive. There is literally nothing or next to nothing that he is free to 
.do .. 'fttis- p~irit is mitigated by the existence of some common 
property even in the most comprehensively capitalist societies: 
tramps have the streets to_ walk in and the bridges to sleep under. 
But that is all they have and all they can do, without falling foul of 
the prohibitions enforced by the property system of the sociery in 
which they have to make a life for themselves. 

The point is also sometimes obscured by the way we talk about 
negative li~erty. When we.are asking how free a sociery is, we rend 
to ask what types of action are permitted and prohibited: are 
people free ro demonstrate, to speak their minds, to start small 
businesses, to walk the streets afte-r dark, to travel, and so on. But if 
we really want to know how free the people are, we have to ask, not 
about action-types~ but about action-tokens, that_is, particular acts 

· performed with particular objects or resources. An· action such as 
riding~ bicycle m~y not be subject to any general prohibition; but 
the laws of . property will still prohibit anyone from riding a 
particular bicycle that ctoes not belong to him. The acrion of fishin~ 
may not be prohibited in a society, but if one or two people own all 
rhe river-banks, then concentration on the act-type will obscure thf 
fact that the overwhelming majority of the people· are not free tc 
engage in any particular act of river·fishirig. In other words 
concentration on types of action will produce an easy impression oJ 
general and indeed equal negative liberty which is belied by the fac1 
char un_equal property leaves people unequally free to perfonr 
particular actions. 1

"' 

If we concentrate our ·attention, then, on the propertyless ·man 
we may say that he is free in general but not free in particular, anc 
his general freedom just is his opportunity to acquire the proper[) 
rhat would make him free to perform the particular actions that fal 
under general descriptions. But an opportunity to become free i! 
not freedom (though of course it is better, for instrumental reasons. 
than the lack of such an opportunity). So any argument for private 
proper:ty on the basis of the interest we all have in negative liberty 
is an argument for actual ownership, not merely for an opportunit) 
to b~come an owner. So long as the opportunity remain~ 
unconsummated, the person who possesses it and who is ever 
actively pursuing ir, remains in a negative sense unfree. · 

A similar point is made ~y G. A._ Cohen, though he phrases i1 
. . 

•• See Cohen, 'Capiralism,. Freedom and the Proletariat'; see also my boo~ 
Property ar1d Libery, forthcoming, Ch. 4· 
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rather m~sleadingly in self-owner$hip_ terms. One of the objections 
to 'joint' or collective ownership, he says, is that people cannot 
exercise their self-ownership except with the permission Qf others: 
'For people can do {virtually?) nothing without ~sing parts of the 
external world. If, then, they require the leave of the commun'ity to 
use it, then, effectively, they do not own themselves, since ·~hey can 
do nothing without communal authorization.'1 S As it stands, this is 
a bit like saying I cannot be said to. own a car unless I own a garage 
and a road to drive it on. But if we drop the stuff about self
ownership, and talk directly about freedom, the point is clear. 
Freedom requires private pr9perty, and freedom for all requires 
private property for all. Nothing less will do. 

If we move from liberty generally to important basic liberties, the 
same point may be thought to apply: nobody get.s the benefit of a 
basic liberty unless he actually ha~.it, and so if certain_of these basic 
liberties are constitutive of 'ownership, then the arg,ument from 
liberty..requires ownership, and not just the opportunity to own, for 
everybody .. In f~Ct, the point does not quite apply across the board. 
Some of the basi.c libe~ties whi~h are believed to be promoted by the 
existence of private propertjr ~3:Y ~e P.~omoted for everyone even 
though not e.veryone is a property-owner. For example,· Milton 
Friedman argues that politic!!l ~iberty is in danger if the means of 
intellectual and political prod~ctio_n (printing presses~ photo
copiers, meeting places, etc.) are not in private hands.2.6 .But if they 
:are in private hand~. (paiticularly if they are distributed across a 
plurality of owners), then freedom for all is enhanced, be-cause a 
.dissiden~ has.the option Qf dealing with any of a number of people 
besides offi<;:ials of the state he is opposing' if he warits to get his 
~ess.~ge across. I~ ~s ~lear~ though,- that this- argument does not 
require everyone to have even the opportunity to own things. Even 
if radical,s ot a' certain hue are ba'nned from owning property, their 
chanc~s of' ~ccess . ~0 p'olitical resources are enhanced if they can 
borrow or hire thimjs' froin.priva'te owners. -. · · · · ' · 
. Other basic liberties' tho~ig~t t~ be promoted by private property 

include pd"acy and free tr~de. For th~se liberties, it is the case that 
own~rship _and . not. juS,~ the' opportunity. to. own "is required. 
Consider privacy first. If I do no~ own ·a home to hide in~ a place 
where I can: wi~hdra'!V from others• gaze a'nd fro'rri their ·constant 

• ~ , , , ' • .. • ~ • • • r ' • • r , • , • 
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1

J Cohen, 'Self-Ownership, World-Ownership and Equalicy', pp. 1 r ,3-1 4· 
"6 Freidman~ Capitalism and Freedom,-ch: I. 
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. demands:~hat I sh~uld ~cotint for ·myse#, then merely having the 
opportr~nity to acquire such a hiding place will not afford me much 
relief. So long ·as it remains unconsummated, my active pursuit of 
the opportunity to own something must be conducted in the pt1blic 
realm, for I do not yet. h~we access to the resources that would 
enable me to close myself off from it. 

-Freedom of trade. has a similar character. The argument in 
Chapter 8 was that free trade was important in that it. e~abled 
people to reach accommodCltions with one another and pursue 
mutually beneficial arrangements in the materi~l realm on their 
own terms without the mediati~n of any other party, and that this 
was an important aspect t,f respect for the_ sociability of every 
human .individual. But I can enter into these accommodations only 
if I can bring something to them, that is, only if I have s.o~ething to 
deal with which would make it as much in the interest -of another to 
treat with me as it was in.mr int~rest to treat_with him •.. lf(have a 
firm expectation of coming into wealth in the _future, then pe~haps I 
can deal with that (if or hers have e ... ·en. a . prop~JCtion. _of the 
confidence that I have). But if all I have is the opportu.niry of 
acquirit:~g. wealth, and- no wealth and no. firm expect~tion of 
receiving any, then I am to all intents and purpose~ ex~luded from 
the net of sociability which we call.the markewlace. Deals will be 
struck, bargains mad~,. muntally ~dvantageou~ arrangements 
arrived at,- but the. man who has noth.ing. but an opportunity wiU 
no~ be party to any of th~t. . .. 

There are other aspects to human se>Qability w~ch. do, _.r1ot depend 
on property in this way, and eyen aspects of economic interaction 
(like begging or offering oneself for work) that a propertyless man 
may engage in. But if being able to engage in_th~~e:1s su-(ficient for 
the arguments I am considering, then it is important to not~, first, 
that those arguments :are not, as ~hey. are usuall)· ··paraded, 
argum,ents i~ favour of an opportunity to. own pri\·a~e property
for these interactions do not e,·en require that--:-and, seco~dly, they 
are not arguments th~r can. be used to. oppose the e~proprfation of 
those who are owners~ for on this account, there. a·r~ adequate 
'substitutes for free trade a,·ailable even to the expropri~t~d:man'. 

The category of arguments we explored at greatest length in 
· .Chapter _8 were· argum_ents abo.ut the conn~c:rion betwe.en priYate 

ownership and liberty in one of ~ts- 'posith·e·. senses. One of those 
arguments· was. the· Hegelian on~;·andwe_ha,·e a_lrea~~- se~n that it 
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ca.nn,:,[ be_consaue.d as an·argumenr iur .a mere opporruniry. Others 
ronc:ernrJ ~di:nce, 'rerognition:' md me "C:aj>~dcy. w aa as" a 
citizen. lr -would be tediolli [Q go through ~d .make me same point 
J.g.ain .i..l'ld again; I llioiU · ooncena.ate on the· argumen[ from 
independtnce, and l.:r rhe r~der \,-o.£1 our for himSelf how the 
poinr .applies [0 me other arguments. . ' . . . 

·The argument from independence rook as i'ts basic conception of 
liberry an ideal of &self-mastery~: 'I wish my life and decisions to 
depend on mrsel£ .. _ ... I wish ro be me in~rrumenr of my ~wn, not of 
orher men's acts ·of will.':. 7 Independen~e in this sense goes beyond 
being negJrirelr free from force or c:oerdon exercised by others. It 
is also ('oncemed with rhe way in which one makes' one's decisions 
e\·en in circumstances of negarive freedom. No person can be 
wholly free of his socialization or of the ideas an~ values embedded 
in hi~ culrure. Bur a person can retlecr on rhe values and 
conceptions thar he adoprs, and deploy rhem critically, and nor 
sla\·ishly in response ro fashion, -public opinion,. or the views of 
somebody he simply imirares. The link wirh property lies in rhe fact 
rha·f il person withour property is likd)' to become economically 
d~pendt-nr-for his income and liv~lilll)Od-on S<;lmeone: who has 
property, and so he is that much more likely_ to be sensitive ro his 
parrop's or employer's views and waq• of crossing them. A person 
wi rh ·a reaso'na ble amount of pro perry, on rhe other hand, has nor 
onlr [he -leisure bur the independence ·to t~usc his own judgement 
and deYelup parrerns of retlecdon and deliberation which. embody 
\'aluc:s rhat appeal ro him, not just values he has adopted because 
rher appeal ro someone else. · · 

If rhis~:is a good argument, it is an argument for seeing to it that 
eVerront has property (or, more broadly, for ensu~ing that no on_e 
is en~r in a sirua£ion ii1 which economic dependence is likely ro 
undermine' his independence of thought,_ action, ~nd evaluation). 
The ci\"ic humanist tradition has always emphasized the importance 
of independence in the actions and deliberations of the citizen, and 
the· same point can be 'made here: i( we have good reasons for 
making everyone a cirizen-for having universal suffrage and a 
demoLradc republic-then they are also good reasons for seeing to 
it rha£ e\'eryone has the amount of property and economic security 
which, in rhe past, principled defenders of the property franchise 
have·alwa)~s thought citizens should have.:z.8 _ · 

. ~7 Berlin, 'Two_,oncc:pts of Libeny', p. lj I. 

"'
1 Set King and Waldron. ·s~.:iJ.l Ciriz~nship'. 
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Does giving everyone the opportUnity to acquire property answer 
this concern? Once again, the reply must be 'Nq:t. Though a denial 
of eligibility to hold property would be an fnsult in these terms, the 
mere existence of that eligibility goes no way towards gtiaranteeing 
independence except to rhe extent that it is ·connected with a 
substantial probability that the opportunity will be consummated. 
The more probable that is, the closer we a~e to the goal of freedom
as-independence. But that is simply another way of saying that it is 
the consummation of the opportunity that is called for by this 
argument, and not rhe opportunity as such. 

5. OPPORTUNITY AND OUTCOME 

Egalitarians are· ofren accused by their opponents _of confusing 
equality of opportunity with equality of outcome. Anthony Flew's 
indictment is typical: 

So many people today-including, indee-d -most .panicularly including, 
professing soCial. scientists--:-collapse' the distinction between equality of 
opportunity and equality of outcome. They mis-take it that evidence of 
unequal outcomes, or of big- differences between the probabilities of 
~uccess among seve~al competitors and non-competirors, is sufficient to 
show rhat these never had equal opportunities to compete. Very possibly, 

. of course, they did not. But as-a conclusion this has to be established, if at 
all, in some other way. l.SJ -

Flew points out quite rightly that if the opportunity in question is 
an opportunity to compete for scarce goods or positions (for 
example, an 9pportunity in a competitive race or other contest), 
then necessarily rhe~e wili be an qnequal outcome, and it would be 
ridicul_ous to infer from that to any inequality of opportunity. But 
the 'mi~-take•_ ~e is criticizing happens most often in regard to· 
goods that ar~ not (or at least. not obviously) scarce, competitive, or 
positional in this way. In these cases, though it is true that unequal 
.outcomes do nor i!np(y unequal opportunities, still ·if they are 
sustained and striking th.~y m_ay provide a good reason for looking 
.agai~ at ~h~_opportu~ities, pa~tic~h•rly \yhen there are independent 
background reasons for suspecting that the group doing less well in 
its -outc~~es. )as in the past h~d fewer opportunities as well. 
Nothing Flew or other critics say about the conceptual .difference 

0 • 0 •• 

' 0 

1.5~ Flew, The Politi~ of Procrustes, pp. 4 7-8. 
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between opportunity and outcome can detract from this pragmatic 
point. · ·· - · . - · 

The point I want. to ·make about the distinction, however, is 
slightly different. Often what is going on when a social scientist or 
anybody else 'collapses' the distinction between o-pportunity and 
outcome is that they have become convinced, quite rightly, that the 
two ~rc not in· fact independent ideals. ·Politicians commit them
selves to 'equality of opportunity' in some field such as educational 
achievement, suspec-ting that this is probably an easier ideal to live 
up to than any sort of equality of outcome. They defend that 
commitment with values like the importance of education to the 
growing youngster, to his future possibilities, and his development 
as a citizen. But they fail to see that, if those values establish 
anything, they establish that we should be concerned not only with 
the opportunity each person has to become educated, but with the 
level of education that each person actually attains. In terms of 
values and justifications, the commitment to an equal opportunity 
is upstable; for the ·ver{.c6ncerJ)S th.at: underpin it drive l'JS beyond 
opportunity t~ attainment and-outcome as '''ell. · , · · · 

This, I think, is exac;:tly what is going on in the arguments I have 
been- examining. People -say that the right to property is important 
in ·our society, and they defend it with reference to freedom, 
autonomy, and the development of independence and re.sponsibility 
in the individual. They then claim that the right is merely a right to 
an Qpportunity to acquire things, thinking (quite correctly) that this 
js easier to a~tain than the ·ideal of property for a:II. But they fail to 
notice that the values with which they defend it, if they are followed 
through, take us far beyond a mere opportunity~ They are values 
':Vhich are si~ply not satisfi-ed, in anyone's case,_ i.mtiJ that person is 
in possession of significant prop.erty of his own. op-portunity as an 
ideal is unstable in this ~ense; and it is no wonder· that those who 
.take seriously the values wi'th which it is defended ate tempted to 
collap~e it into. a coi1cern for outcomes. · 
The~e js a more general point h·ere. which informs everything I 

have been arguing for in Chaptets 9 and x·I. It is time for those who 
make arguments in political philosophy to start-keeping faith with 
the values and concerns they invoke. It is no good calling on 
'liberty' oi: 'autonomy' as a • wa·y of defending· one's favourite 
position, if one is not prepared to fol1ow through on that 
commitment and accept whatever other, perhaps less congeni_al, 
positions those values would also imply. We cannot play fast and 
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loose with o·ur. ;values in that \vay.lf a·value is invoked to support a 
politi~al position, then the logic of. justification implies that the 
person who invokes it thinks it important· enou·gh that whatever 
flows from that value should be accepted. Othenvise why should 
anyone who is not already convinced of the position he is defending 
pay any attention at all to what he says? To make an evaluati\·e case 
for something against an opponent is to say to him:·'Look, I know 
you dislike position P. But if you take \'alue V-which I kRow you 
agree with-and follow through on its implicarions for this sort of 
case, you will find that Pis its necessary consequence. SoP should 
be accepted, on grounds of V, despite }·our initial distrust.' No one 
can say this sincerely unless he himself \Vould be prepared to accept 
a similar argument from V for another position Q, of which he was 
initially distrustful. 

Of course, other values may cut across the argument in other 
cases, and their proponent may be pulled both ways. Though Vis a 
justification for Q, Q might disserve another value W, to which our 
proponent is also committed. That is fair enough. ·Then the 
complicated version of my point is that he must be prepared to keep 
faith with the whole arra"y of values he is prepared to im•oke and 
with the priorities he is \\"illing to" establish between t~em in any 
particular case. ~ 

This is something which utilitarians have always been better at 
than their opponents. Having committed themselves to the propos-

.: ition that the maximization of utility is the most important thing, 
they are prepar"ed to follow that commitment where it leads, rather 
than simply abandon it in the embarrassing cases. But theorists of 
rights should be equally committed to this sort of consistency. If we 

· ·are not to have a simple 'intuitionistic' array of.rights~?-each 
taken on its own merits as a first principle-then we shall want to 
articulate some of the deep concerns that underlie our principles of 
right and give them their coherence-as a theor-y. One of the reasons 

·for that articulation~in·~eed ··part ··of what · it. means to be 
coherent--is _"to enable us to tease out of the deep values· that our 
commitment_s. reveal· other positions that we ·might not ha,·e 

. thought about.-. . . . . ' . 
If we· ace sophisticated, we can do this in a sort of 'reflectil·e 

equllibrium'.way, and norhing'in this section is·supposed to impr~
that, once a value· is' 'in,·oked, '"·e · are· stuck with it ·and its 
implica tio~s forever: We ·mar often· wan·r to re\·i~e our deep \·a I ues 

''=' ~ ~wr~. T1:t~ ~Jf/w!tiu, n:'· 3 .c ff. 
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once we see what their implications are .. 31 But if we do that, we 
musr do ir across rhe board. We cannot ·simply stiCk with rhe pre~ 
reflecri\•e \'alue In rhose cases where irs implications are congenial, 
and abandon or revise· it for the cases where ·they are nor. 

This is rhe approach I ha\~e tried ro rake in evaluating GR-based_ 
·argun~~ius for property. We discover an argument" that says, for 
example, that pri\•are property is defensible because it promotes 
responsibilicy in rhe individual, and rhat"argument seems attractive 
.and plausible. Bur we do nor leave rhe matrer there. We ask wha~ 
dse this YJlue of promoting responsibility in the individual implies 
tor pri\'Jte properry, apilrt from il defence of the institution. On 
examimuion, it seems to imply rhar we should see to it that 
everyone has ·some properry. Now rhar is a radical conclusion, and 
i[ may be a difficult one to live up ro. Bur we cannot simply 
abandon rh-e argument so far as this in1plicacion-is concerned, and 
yet hang on ro it as a general defence. H both arms of the argument 
are pl~ usible, then both have got tO be ac·cepted. If we want tO reject 
one of the~, then we have to reject rhe other, unless we can find 
some priJ1cipled . distinction berween rhem (which we are also 
prepared ro follow through on). lv1aking ·an evaluative argument 
for prop~ny is a serious business, for it. involves· an attempt tO 

con\'inc:e · rhose who are suspicious of or hostile ·towards this 
instirurion that· it serves so~e values they believe in. If this is 
an)~thing more than a cynical manipularion using sfogans that 
simpl)· re.sonare in .rhe. culture, then· we mu~t keep faith with the 
argumems we "inv~ke, and \>e p-repared ourselves to draw conclu
sions from them that are as uncongenial [Q us as our conclusions 
are ror_ho~e \~hom we are trying to com·ince. 

6 .. 1~ OPPO~TU_NITY EVER l;\lPORTANT? 

I .~a\'~ argued ad nauseam rh~u most of rhe GR-ba'sed defences of 
pri\•are property establish that proper[}' is something everyone 
should ha,~e,. and riot m~r"ely that . everyone must have the 
oppo..::runiry ro acquire some properry. Arguments for opporrunity 
quickly become arguments for atten~ing to outcomes, once the 
values u~d.erlying rhein are explored. However, i( would be unfair 
m .::ondude this chapter without some consideration of the 

' • I 0 " 

sa RJ.wls, Tluory of ]ustiu, pp. H ff.; sec also H.1r~, Freedom tmd R:easo11, Ch. 6._ 
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arguments that might be made for taking the opportunity to 
acquire seriously in its own right. 

These arguments fall into two categories. On the one hand, 
someone might claim that the competitive struggle for resources is 
itself the locus of the interests that are served by the existence of 
pri:vate property. It is the invigorating effort to acquire that people 
have a right to, not the actual acquisition itself. On the other hand, 
someone might argue that though it is the possession of property 
that matters, its impact on individuality, responsibility, or whatever 
is spo.iled if it is not acquired in a certain sort of way. I shall 
examine the second of these arguments first. 

I have said tbat rhe tenor of most of the GR-based arguments that 
we have been examining is that, in Hegel's words, 'everyone must 
have property'.31 The interest which each person has in being an 
owner of some significant holding of resources is so important that 
it warrants our saying tha.t other people, particularly governments, 
are under duties to him in this respect. What sort of duties are 
these? In the case of those who are propertied, the main duty that 
falls on governments is the negative one of .not expropriating their 
holdings. But for peop'le who are at present propertyless, the right 
to property seems to call for some sort of hand-out: these people 
must be given wealth so that they can enjoy the ethical benefits of 
ownership. Now we will explore the tension bet:Ween these two 
sorts of duties in Chapter 12.-the concern that it may be 
impossible to carry out our· duty to the poor without violating our 
duty to the rich. But leaving that aside, is it likely that a person will 
derive ethical benefit from a property holding that he has just been 
given as a hand~out? Is that likely to enhance his sense of 
responsibility, or stabilize his will, or any of the other things we 
have been talking about, if wealth simply falls into his lap? Surely 
this sort of hand-out would ·be as corrupting as his original 
propertylessness; it would encourage rather than dispel general 
fecklessness _and irresponsibility. Maybe property cari only do the 
work that, in our GR-based arguments, we want it to do, if the 
holder acquir~s it for himself, by his own actions and efforts. For 
t~en the responsibilitY and_ so on that his holding of it is supposed 
to engender will be prefigured in the mean~ by which i't has arrived 
in his possession. · · 

. On this account, then: though the arguments in question gi_ve us a 

.s:~. Hegel, Philosophy o(Rigbt, sea. "'9 (addirion). 
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re"ason to hope that everyone acquires "property, they also give us a 
reason riot to dole property out to them, but to stand clear and see 
if they can· acqufre it for themselves .• Though it is the o~tcome that 
is valued, it is only the opportunity that we shoul~ be manipulating 
politically. It is important that people themselves consummate their 
opportunities, through their own action.and initiatives, rather than 
have those opportunities consummated for them.· Just as a concern 
that everyone needs a life partner is not a reason to set up a system 
of arranged marriag~s, so a. concern that everyone should have 
property is not necessarily a reason for the state to involve itself in 
distribution. · 

There are several things to say in response. The first is that this 
line works better for some of our arguments than for others. It 
looks plausible for those arguments that stress the development of a 
sense of responsibility for one's own fate etc. But it does not get 
much of a grip on arguments which defend property. on the basis of 
·the contribution it-makes· to independence. Whether .my wealth is 
due to my own efforts or to a one-off hand-out from the state, once 
I have it, I can afford to trust my own opinions and cock a snook at 
those on w:hom I. would o_therwise be economica.lly dependent. And 
similarly for arguments about privacy etc.: a home is a refuge from 
the public realm and from public accountability whether it has been 
given to me by the state or acqui.red through my ow~ e{forts. 

Secondly, if the_argl,lment works at all,- it is equally an argument 
against those who acq~ire their . property through the lottery of 
inheritance .or succession. So far. as they are conc~_rned, wealth has 
arrived in. their laps as a hand-out, with no action or effort on their 
part. If hand-outs undermine the .ethical impor~ance of property, 
then the arguments against confiscating deceas~~ estates· are 
·weaken.ed accordingly. . 

Thirdly, even if we . accept . the conc~~ns artic~latecl in the 
argument, there are, other ways of addressing them. Perhaps a 
system of hand-~uts is undesirabl~. But there are many qther ways 
in which "Y/e could ~Iter ~nd manipulate the franie\YOC~ of property 
to increase the ,real likelihood that everyone will end up with 
something. We could insist on breaking up.I_arge h<;>ldi~gs, set ~ 
maximimum level for any individ.ual beq1;.1est, target the privatiz
ation of previously state-owned. resou.rc~s to partic.ular social 
groups, increase the value of ··the. lowest incomes to encouragf! 
savings, provide incentives for home-or share-ownership, and so 
on. While stopping short of any direct manipulation of outcomes, 
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we could set up· the opportunities in a way "that made it much easier 
for each individual to consummate them. Though that would not 
guaran~ee that each person ended up with property, it would make 

· it much more· likely that there was something each person could 
··plausibly do· to p·ut himself in that position. l_t would therefore be 

oriented towards the goal of property for all e~~n ·if it did not 
achieve that directly. · · 

The other sort of argument we had to consider was· a more 
radical reversal of priorities. Instead. of saying that people ha\·e a 
right to property, someone might sar that people have only have a 
right to participate in the in,·igorating struggle for proper!)·, and 
that it is this which enhances true libercy·. develops the character, 
compels recognition, and prontotes self assertion. 

The view might be de\'eloped with various cliches drawn from 
the sports-field. It does not matter whether you win or lose; irorn a 
right-based point of view, it is playing the game that counts. On this 
view, the only reason property-holdings should be protected is that 
otherwise winning the gamt' would he meaningless. Thc;o g;Hne has 
got to be a struggle that lll<ltters, with high stakes; otherwise it is 
not worth- playing. s·ut' there is no question of setting things up so 
that everyone wins. The competition can promote seJf-assertion 
and what-not only in the bracing atmosphere cif a struggle in which 

·some are likely to lose arid lose badl)•. But even if they lose, they can 
still retain ~heir self-respec[, for that will ha\·e been forged in the 
course of the desperate struggle in which "they are continuall)' 
engaged. · · · 

The position has resonances of Social Danvinism, though the 
latter is better understood ns a goal-based view extolling the natural 
means by which the human species becomes adapted to its 
environment.H Competition for sca.rce. resources, for the Danvin
ists, was essentially a process by which humanity built up its capital 
and nature rid itself of the weak, and so it ~w:ls judged instrument-

. ·ally in tern:ts of the overall fitness of the species. But many Social 
· Darwinists a·lso held rather more ·indiv-idualistic ,·iews. Some saw 

the struggle . for resources as a .process whereby virtue was 
rewarded; and others mo,·ed close to the position of extolling the 
right ·to compete, and .the individi1al in-terest in competition. that I 
have been alluding to here.q · · 

There is not space ·to go into any detailed discussion of Social 

u See Bannister, Soci,,/ DarU•inism: Scitnct and M)th. 
H Stt e.g. Sumner, SodJI D12ru'i11ism: Stltdtd Essays. Ch. 5. 
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Dan,=inisr theories of properry. nor ro examine the merits of this 
sort of position. But it is important ro say that the direcrion of this 
line oi argument cannot be faulted on logical grounds: it i.s an 
argument for the importance of an opporruniry to appropriate and 
nor for rhe importance of e\•eryone•s consumn~ating that opportun~ 
iry. lr Joes therefore do the sort of \\'ark conservative defenders of 
prh;are property have ofren wanted their arguments to do. And I 
would go furrher and suggest that this son of argument, such as it 
_is, wirb whatever conviction it carries, is rhe only sort of right-based 
Jrgumenr people are going to be able w invoke if they want co be 
serious .inJ consistent in their claim rlur rhere is a general right to 
an opporcuniry to acquire private properry, but no general right to 
privarc proper£)' itself. 
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Property for All 

I. THE CHALLENGE: NOZICK AND MARX 

Could private property be the subject of a general right? Is it 
something we could plausibly provide for everyone in rhe way we 
try to provide political rights, civil liberty, health, education and 
welfare? Or-to put it anorher way-is the ideal of a 'property
owning democracy' anything more than a petit-bourgeois utopian 
pipe-dream? 1 

In this final chapter, I want to consider two negative answers to 
these questions which az:nount to quite radical challenges to the idea 
th~t private property could be one of the general rights of man. The 

. cha~lenges come from utterly different political perspectiv~s. 

(i) Nozick 

The first comes from the Right and is most lucidly expressed in an 
argument a~apted from Nozick's work. 

A principle of justice requiring private property for everyone 
would, if implemented, soon be frustrated by the exercise of the 
very property rights that were distributed. Suppose access to and 
control of resources were distributed so that everyone was the 
owner of at least the share deemed necessary for liberty or ethical 
development by whatever GR-based argument we favour~d. What 
would happen subsequently when someone lost his shirt in a poker 
game or invested his share imprudently in an enterpri~e that went 
bust? The required pattern of "distribution of private property 
would be disrupred by these events and rhe GR-based case for a 
distribution of private property would no longer be satisfied on a 
universal scale. But yet that would have happened as a reSl;Jlt of the 

1 The idea of a property·owning democracy is found in Rawls, Theory of justice, 
p. 2.74· See also Meade, Efficiency, Equality and Ownership~ Ch. s. and Forsyth, 
Property and Property Distribution. The idea was earlier associated with thinkers 
like Chesterton: see e.g. Canavan, G. K. Chesterton, pp. 8 I ff. 
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free exercise o£ the rights which it was the whole point of the 
argument to make available. As Nozick puts it: 

Any favored pattern would be tral)sformed into one unfavored by the 
principle, by people choosing to act in various ways; for example, by 
people exchanging goods and services with other peop]e, or giving things to 
other people, things the transferrers are entitled to under the favored 
distributional pattern. To maintain a pattern one must either continually 
interfere to stop people from transferring resources as they wish to, or 
continually (or periodically) interfere to take from some persons resources 
that others for some reason chose to transfer to them. (But if some time 
limit is to be set on how long people may keep resources others voluntarily 
transfer to them, why let them keep resources for Oil)' period of time? Why 
not have immediate confiscation?)2. 

(The answ~r to the last question, I suppose, will refer to difficulties 
of administration.) The point of Nozick's 'challenge in the present 
context is that the only way to ensure that everyone has a specified 
amount of private property seems to involve prohibiting or 
frustrating the·~exercise of the very rights which constitute the 
private property that we want 'e-verybody to have.... . 

ip. my view thi~ is the only interesting ·interpr.etadon:o£ ""·hat has 
become known as 'the Wilt Chamberlain argument' in Anarchy, 

"State, and Utopia. There is no doubt that Nozick intends it to 
establish a lot more: he intends it to establish that any theory of 
justice with an end-state or patterned component built into it would 
_be oppressive or se]f-defeating or both. He purports to show that 
since voluntary actions by individuals with the holdings assigned to 
them will tend to upset patterns of distribution favoured on 
grounds of social justice, attempts effectively to implement a theory 
of social justice over time are bound to be oppressive. But this is not 

-shown. It is not always oppressive to prohibit people fi:·om trading 
in holdings or in goods assigned to them: everything depends on the 
basis on which the goods were ·distributed ·and received in the first 
place. Jobs, office furniture i11 a university, council-house tenancies, 
and so on are all goods received ·on the explicit understanding that 
they are to be used exclusively by the people to-wnom they are 
assigned but not to be transferred or traded by them. Pace Nozick, 
the fact that a given distribution D. of these goods has been 
established ·does not show that • (t]here is no question about 
whether each of the people was entitled to control over the 

. "' Nozick, Anarchy~ State. and Utopia, p. 163. · 
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reSources they held in nl· J if 'control' is supposed to include giving it 
· · tb ·others (such as Wilt Chamberl~in) in exchange for their holdings 
_ or services. As C. C. Ryan points O\Jt: 

[F]or any set of holdings~ sustaining a pattern implies coercive restrictions 
(restrictions on personal liberty) only. if the 'holdingst- are private 
property-holders have full rights of ownership in them. . •. Witho11t the 
assumption that private proper[}" rights extend to all present and potential 
economic holdings, Nozick's gener~l contention that sustaining patterns of 
distributi'on implies the restriction of liberty simpl)' will not hold: if each 
individual's holdings are not assumed to be his private property, then there 
is no reason to conclude that restrictions on the 'free exchange' of holding:s 
consti~utes coercion. 4 

It is oppressive, as Bentham pointed out, for legislators to frustrate 
expectations which they themseh·es have engendered.S But it is not 
necessarily oppressive for them to discourage certain expectations 
from the start in the interests of justice. The Wilt Chamberlain 
argument does not, therefore, have the general force that Nozick 
thought it had. 

However, if there ar~ i11dependent reasons for distributing 
holdings as private property, then the argument is important. For 
those independent reasons-for example, GR-based arguments for 
private property-may show that it is oppressive to say to citizens 
even at the outset that no economic holding assigned to them may 
be dealt with as private property. If private property is what we 
think people need, we must not give it to them on terms which 
derogate, as it were, from its privacy. But if pri\'ate property is what 
we want to distribute on the basis of a certain pattern, then the ,·ery 
nature of the rights we are distributing will make it difficult for that 
pattern to be sustained. 

(ii) Marx 

The second attack comes from the opposite direction. It is the 
challenge laid down by Karl 1-wlarx in a furious response to 
bourgeois critics of the socialist programme outlined in The 
Communist Manifesto: 

.) Ibid. 161. 
4 Ryant •yours, Mine, and Ours', pp. JJo-I. Set also Cohen, 'Rof:.ert Nozick 

and Wilt Chamberlain'. 
s Bentham, 'Pri nci pies of the Ci \' i I Code', p. r r 3. 



.p.6 II: The Argumt?nts 

You .u~ horrified at our intending to do away with private property. But iD 
your existing sociecy, private property is already done away wim for nine 
remhs of the populadon; irs existence far the few is solely due to irs nori
existen.:c in the hands of these nine-tenths. You reproach us, therefore, 
with intending to do away with a form of pro percy the necessary condition 
for \\'hO!ie existence is the nonexistence of any propeny for the immense 
majoriry of society. In one word, you reproach us for intending to do away 
with your properry. Precisely so; that is ju!it what we inrend.6 

Throughout his work, A·farx is adamant that the indictment against 
~Jpiulism is nor merely rhe facr rhar private property happens robe 
disrri~ured unequ:1lly or in a way thilt )~aves millions without any 
guaranteed 'access to the means of production; the problem is that 
pri\';:He ownership is a form of property that has this characteristic 
necess.1ri/y; No marter how noble your egalitarian intentions, the 
existence of any distribution of privare property rights in rhe means 
of produ~rion will lead quickly ro their .concentration in che hands 
of a ftw. Thus egalitarian inrenrions, so far as private property is 
concerned are hopelessly uropian, for rhey underestimate the 
drnamk tendencies of the sysrem they are interested in: 'for us the 
issue cannot be the alteration of privare property but its annihil
ation'.-, GR-based argumeins- for pri\·are'properry therefore would 
~tand condemned on this approach jusr £0 the extent that they have 
egalitarian or quasi-egalitarian implications.~ 

This is nbt !\-fane's only criricis~ of private property. The main 
critique (hroughout his work is the one we mentioned in Chapter 8: 
pri\·are proper[y as a form for produaive rehuions divides man 
·from mai-i, disguises rhe underlying co-operative nature of produc
tion and economic endeavour, and rhus prevents the development 
of conscious and rarional freedom in the economic sphere-the 
only sphere where man can find his true self-realization. 8 If there is 
a mllrJI basis to l\·larx•s indicrment ot .:Jpiralism, iris not a theory 
of equality bur, as George Brenkerr and others have argued, a 
rheor)' of freedom.9 · - · 

Ner.ertheless, according ro 1\farx, ir is no accident that petit
• ~l.ux and Engels, Commu11ist Af.Jr~i{esto, p. -JS. 
~ S:-t ~.g. Marx, •Address to the Communist league', p . .z.8o2 and Critique of 

Gotb.l Progr.Jmme, pp. J 4 H. 
' f,lr Marx's ana'k on pri\·arc= proptrt)' )c.'~ e.g. 'On the jewish Question', 

p. 1-to; 'Onj-1mes Mill', pp. 19-f t'f.; Clpit.JI, V~ll.l, Ch. 31.pp~ 917 ff.; and 'Results 
l)i lht lmmeJiate Process oi Production', pp. to(;-o~. _ _ 

j Brtnken, M.Jr,.·'s Ethi,·.s oi Frr!r!Jam. s~~ esp. Marx and Engels, Germa11 
I.:J,·oi.:Jg)', pp. 117-18. 
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bourgeois theories of distributive justice are hopelessly impractical. 
They fly in the face of the_ logic of the institutions they purport to be 
dealing with: 

The justice of transactions between agents of production rests on the fact 
that these arise as natural consequences out of the production relation .. 
ships .... [The content of a transaction] is just whenever it corresponds, is 
appropriate, to the mode of production. It is unjust whenever it contradicts 
that mode. Slavery on the basis of capitalist produ.ction is unjust; likewise 
fraud in the quality of commodities.10 

Bur accumulation ilnd the concentration of capital in a few hands, 
leading to mass propercylessness, is not only •appropriate to' a 
capitalist mode of production; it is its inevitable result. 

There is a controversy as to whether Marx offers a moral 
indictment of injustice of capitalism at all.u Certainly, in Capital, 
Marx argues that capitalist_ exploitation depends on proletarian 
propertylessness-that is, on· the worker being, as Marx put it 
ironically, 'free in the double sense that ... he can dispose of his 
labour power ... and that, on the ot~er hand,~ .. he is free of all 
objects needed for the realization of his labour power'_:_and that it 
got under-way initially on the basis of forcible an4 bloody 
expropriation. u. The justice of this process was dubious even 
relative to the relations of production prevailing at the time. But 
those relations were pre-capitalist relations and expropriation was 
in those circumstances a revolutionary act by the bourgeoisie 
against social and political forces stifling their progressive aspir
ations. Relative to the capitalist relations that it ushered in, that 
revolutionary beginning is (retrospectively) legitimate. Certainly, 
on the Marxian account, there is no suggestion either of the 
possibility or the desirability of rectificatory redress or reversal for 
any putative injustice that accompanied the birth of capitalism. 
That would be a wholly reactionary step. 

Often the m'ost Marx appears to be saying· is that private 
property is doomed historically, that it is obsolescent, that it will 
eventually, under pressure, give way to social control. If there is an 
evaluative dimension, it may be nothing more substantial than a 

Jo Marx, Capital, Vol. III, pp. 3 39-40. See a'iso Marx, CrWque of Gotha 
Progranlme, pp. r -1 anJ 17. · ·. 

11 The_ debare is airc:d in Cohen et.a/.(eds.), Marx, Justice and H;story. See also 
Wood, Karl Marx, Ch. 9, and Buchanan, Marx and ]11stice. 

u. Marx, Capital, Vol. I, p. 173. For capitalist accu~ulation, see ibid. Chs. z.7-B. 
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commitment to· the value of historical progress: '.from the 
standpoint of a higher economic form of society~ private ownership 
of the globe by single individuals will appear qujte as absurd 
[abgeschmacht] as private ownership of one man by another:1

' 

From this point of view, it is wrong to see Marx condemning the 
inevitability of prop.ertyJessness under .capitalism. Nevertheless, 
even ·on this account, Marx is always prepared to get involved in 
moral polemics in a characteristic 'counter-punching' sort of way. 
If someone offers to defend private propercy on the sort of moral 
grounds that we have. been considering, then Marx (as much as 
Proudhon) is ready to expos~ the contradictions and inconsistencies 
in that· defence. TIHlt, I think, is the context of the chaJlenge we are 
considering. (1 should add that, on Marx's view of ideology, it is to 
be expected that the histq,rically transient and contradictory 
character of a form of society· like capitalism should be reflected in 
simi.I_~r inconsistencies in the stiperstructur~l ideas involved in its 
defence.) 1 " ___ ·- · · 

(iii) Nozick and Marx on the Possibility of Equality. 

It is ten,tpting to say .that these challenges are identical, despite the 
fact that they come from opposite ends of the political spectrum. In 
a way this is true: both point. tp a sourc~ of resistance, inherent in 

. the very idea of private propertY, to ·the imposition' of the sort of 
distributive requirements that a GR~based argument is .likely to 
engender. Of course, they evaluate that resistance in ditterent ways. 
For Marx, it is part of the case against a private property economy 
that it cannot be made ~ubject to the sort of conscious control that 
would be necessary for' a society 'in which the free development of 
each is the condition for the free developme_nt of all' .. 1 S'for Nozick, 
it is, if_ anything; ·a virtue of capitalism that distributional patterns 
emerge unplanned and therefore uncontrolled in the free interplay 
of individual choi'ccs. 16 · · _' 

But there are also imp?rt~n~ difference~ in ·the acc_o~nt each 

•J Marx, Capital, Vol. III, p. 776. . 
'4 See Marx, 'Preface to Critique of Polit;cal Ec.o11om)", p. 39~· See also Avineri, 

So~ial.and Political 7}1o(lght of Karl Marx, p. 6 5 ff. ~nd ~eli~er. Mar;"Cist Conception 
of Ideology. · · · · · · · · 

'5 Marx and Engels, Com,unist Manifesto, p. 105.· . 
16 Nozick, Al~a.rch)'• State, and l)~opia, P,t •. Ill (though ·see the doubts exprt;ssed 

on pp. J n-9). . . 0 
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thinker would give of the unmanageability of a private property 
distribution. · 
. Nozick appears to concede that in theory it is just possible that 

· individuals might exerdse their properry·rights \·oluntarilr in a war 
which preserved an overall pattern of fair distribution~ I7 But he has 
doubts about the practicality of this suggestion. First; it under
estimates the diversity of moti\'ations involved in economic 
transactions: people play poker, im·est their life saving$, and bu~· 
and sell for all sorts of reasons, and it is unlikely that the de~ire to 
preserve a given distributional pattern will always be uppermost in 
their minds as· they exerci!'e their property rights. But unless it is, 
each will engage in transactions that are not calculated tC' maintain 
fair shares of private property either in his own case o~ in the ca~e 
of others affected by his actions. In places, Nozick appears to take a 
stronger position: that eYen in a socialist society, people would 
(naturally?) want to set up private competitive enterprises for 
themselves regardless of the implications for others. When he writes 
that 'small factories would ~p.ring up in a socialist society. unless 
forbidden' ·and that· a 'socialist society would ha,·e to forbid 
capitalist acts between consenting adults', 18 we can read these 
passages perhaps as ill-thm!ght~out gestures towards the.GR-based 
position that private proper~· an~w~rs to some deep and uni\"ersal 
human need (though such a '"iew is incompatible with the S.R-~ased 
character of his historical en.titl~ment.theoi"}·f~ B.ut in conte~t it also 
see_ms tq .indicate his subscription to ·the ·widespread \'iew that 
something called 'human nature' militates agains~ egalitarianism•9 

and would be the undoing of any distributional scheme based on a 
. general right to private property. Secondly, Nozick point~ out that 

even if everyone most wa~ted to uphc;>ld a gi\'en di~tribution~ he 
would be unable to obtain enough information or to co-ordinate 
his activity sufficiently well with orhers' to see th~t he did tH.'t up~et 
the pattern in spite of )~is ~lltld intt·ntions. =.c• (He does llt't l'Xpbin 
why it might not be a propt'r function of goverim1ent to' make this 

·~· · informa tiOil available and pro,·ide the ~a sis for co~ord ina tion.)! 1 

.17 Ib-id. 16;-4. 
18 Ibid. !62.-3. _ , 
1

' Cf. Bentham_, 'Principles p[ the Ci\·il Code', p. 1 !0: 'The Je,·ellin!t arparatus 
ought to go inc~~sand)' backward :md r(\rward. curtine. (\ff all that ri~" ~r<we thC' 
linC'r~Nd: . · . · 

:;- ~<-z::a.:~-t-:.--d-,-•. ~4'. :-:.=: ·~r· =~~-· 
= • I~~ SOC§.'f'SO.::..IIQ ro lc-<!:-: C :'!"!'!!. 
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Nozick's accowu of the distributional unmanageabiliry of private 
property is based, then, on consideradons of individual motivation 
and rational choice. 

~iarx's account is somewhat more complica~ed. It appeals 
beyond individual rationality to the .historical changes which 
und~rli~ and condirion ir. In the. modern age, rh·e existence of 
pri\•are property systems is associated wirh ~he acquisitive mentality 
of capi£;alism, ,l.z. and ic is wonhless to uy and abstract the idea of 
privare properry from that historical conrext and ask what would 
happen if [har mentality were to mysteriously evaporate. Of course, 
rhat menraliry is nor a permanent feature of human psychology. But 
rhe po:Ssibiliries of change are limited and for Marx any change is 
likely ro be associated with the abolition of private property and the 
insrirurion of collective economic relarions rather than with the 
distribution of private property on an equal or universal basis. 

There is also a Marxian argument based on historical material· 
ism. against rhe feasibility of anything like the. sort of property· 
owning democracy rhat a GR-based ·argument woulctrequir.e. For 
l\1arx rhe concentration of control of rhe means of production. in 
fewer and fewer hands is nor an accidental feature of- modern 
society, nor even a feature associated exclusively with capitalism. It 
is, in a contradicrory ':Vay, an indication that advanced economic 
production ne~ssarily involves very large-scale control and large· 
scale decision-making. :t} In chis regard, ·as we noted in Chapter 2., 

the growrh of corporate capitalism is seen as an adumbration of the 
collecri\'e ~ontrol over production that will evenrually have to be 

. exercised.;!..- lr is one of rhe symptoms of socialism with which. 
capirali~m is pregnanr. Capitalism is now potentially what social
ism will be in practice. As J\.iarx puts it, corporate production 

is a ne.:~s;.uy rransirion:J.I phase towards rhe reconversion of capiral into 
the prop~rry of producers, alrhough no longtr as the privare properry of the 
indi\'idu.1l producers, but rather as rhe property of associated producers, as 
ourrigh1 social property. On rhe or her hand, the srock company is a 
rransition rowards the conversion of all iuncrions in the reproductive 
proc.:s:; which still remain linked with c.1piralisr properry, into mere 
funcrions of associated producers, into social function .•. 1 s 

.u. For an account along J>..-iarxian lines, see l\lacpherson. Democratic Theory, 
Ch.I. . 

~ J s~e A\' ineri. Social and Po lit iC41 Thought of K .Jrl Marx, pp. I 7 4 ff. 
:. 4 See Marx, 'Preface to Critique o(Politic.JI E.:ot1omy', p. 390. 
~s ~t.a.rx, wpit.JI, Vol. III. pp. ·P·7--9· 
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But to imagine that we- could move to or sustain anything like equal 
or universal private property for individuals is to postulate a move 
in the other direction, against the historical current, from modern 
capitalism back to its. historical forebears. This, then, is the reason 
why ideas like property-owning democracy are dismissed so 
scathingly by Marxists as a futile petit~bourgeois ideal. From their 
point of view, a requirement that every individual should have 
private property in rhe means of production flies directly in the face 
of historical experience .. which tells us that the development of 
production, under the conditions of modern industry, is inexorably, 
necessarily, and desirably in the direction of large-scale coiJective 
control. · 

If Marx is right about this, we can have no reasonable 
expectation at all ·under. modern conditions that people will 
voluntarily refrain froin exercising the private property rights 
assigned to them in ways_ w_hlch _are- non-paicerri~d"ISru_ptive. 
(Marx's ~.heory has a!sq !110r.e radicai consequences for GR-based 

· ~rgumcnts. Since" politics is determined at least in the last analysis 
by class, we can have no reasonable expectation that a government 
in capitalist society will even attempt to put a general right to 
private property into effect, still less that it would intervene to 
prevent subsequent accumuJation and concentration of capital.16 

That sort of determinism of cou~se undermines any attempt to 
grapple with problems of justice in capitalist and late-capitalist 
societies.) 

2.. CONCEPTIONS OF PRIVATE PROPERJ"Y 

Let us concentrate now on the tighter point posed by the Nozickian 
and Marxian challenges. Apart from the bare possibility that 
private property rights could be exercised in a way which 
fonuitously sustained the pattern required for their distdbution, 
and leaving aside the suggestion that the direction of history is 
bound to defeat ~he ideal of a property-owning democracy, is it the 
case that private property rights as such are essentially unamenable 
to the sort of distributional constraints that would flow, as we saw, 
from a GR-I?ased argument? If they are, then those arguments are. 
not jt.ist utopian but self-contradictory. In calling for something, 

:1.& See e.g. Miliband, Marxjsm and Politics, Ch. 6. 
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they are also calling for the:: conditions that are boui1d to· defeat it. 
· Proudhon appears to have been convinced on. this· score. As we 

have seen, his intention was to show that 'every argument which 
has been invented in behalf of property, whatever it may be, ·always 
and of necessity leads to equality; that is, to the negation of 
property'. 1

7 Later he elaborated the indictment: 

They did not foresee, these old founders. of the domain of property, that the 
perpetual and absolute right to retain one's estate,-a right which seemed 
to them equitable, because it wa~ common,-involves the right to transfer, 
sell, give, gain, and lose it; that it tends, consequently, to nothing less than 
the destruction of that equality which they established it to maintain.:a.8 

Now if the right to retain control of certain resources did involve 
thes~ other powers, then the Wilt Chamberlain argument would 
apply and the· objection would be sustained. Not only· would we 
expe~t equaliey to be. destroyed in a short time, but we would 
~expe~fals~ ·ti;ai:' befot€ t~~&.~ large n~.~~e!~~! people would have 
little or no private property or theit'own at 'a11 ahp ~ertainly much 
less than was deemed necessary for each individual by.any-plausible 

· GR-based argument· for that institution. . 
But as we saw.in Chapter 2.,-"p.dvate prope~ty is· a concept of 

which there are many conceptions. The tight logical connection 
·tha_t-"Proudhon saw betWeen 'the right to retain one's esfa .. te', on the 
one hand, and 'the right to transfer, "sell, give, gain, and lose it', on 
the other, does not exist. The various rights are separable in 
thought and in fact, and a conception of private property is 
imaginable in which individua]s would be assigned an exclusive 
right to determine what use should be made of particular resources 
without their necessarily having the power to tni"nsfer that right, on 
their owp. initiative, to anyone els~. Such a 'no-transfer' system of 
private property_ might then. in effect prevent ~isruption of the 
pattern of initial distribution, at least disruption of the_ sort 
envisaged in the Wilt Chamberlain argument. . .· 

It is, however, not enough simply to say that 'no-trari.sfer' 
co-nceptions of private property are conceivable, and _that we can 
avail ourselves of them in order 'to avoid the present"' difficulties. 
Although -private property is a con~ept of'wJ:lidt:. there· are ~any 
conceptions, we may not simply-pluck the conception that we want 
to use out of the· air. just beca~se a conception would help· us to 

· · · :r.7 Proudh'o~~ Whai i~ Pr~pe~ty?; PP· 39-4~. · · · · 
:s.8 Jbid.78. 
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avoid a· certain difficulty doe!' not mean that '~e are entitled to use 
it. Everything· depends, ·as always, on ·what the upshot is of the 
particular argument for private property that we want to deploy. If 
the argument focuses, for ex·ample, on the- importance to _indivi
duals of- befng able to trade freely or to exercise virrues like 
·generosity and discrimination in gift-giving, then it is dea_rl_r an 
argument for private proper~·; but it is also an argument ,\·liich 

-requires ex-change and' which precludes any deployment of a 'no
transfer' conception of the concept. If, on the other hand, it focuses 
purely on the importance to individuals of making resp-onsible 
decisions about how to dra'\v subsistence O'le.r a period oftime from 
a given stock of resources', it may not require exchange and ir need 
not rule out a 'no-transfer' conception. To repeat: 'the ·concep[ion of 
private property we adopt is not a matter of independent choice; it 
is the upshot of the arguments 'we are convinced by. {The same 
seems true of other contestable concepts· in poHtical philosophy. 
For example, we.- cannot simply opt for one conception of harm or 

. another in the context of Mill's famous 'Harm Principle·. Every
thing·~ depends·~on the· arguments used to defend- the 'Harm 
Principle': for example, one set of arguments may have as its upshot 
a conception of harm that necessarily includes moral offence; 
another set of arguments may_ have as its upshot a conception that 
excludes this. 1.9 Since our arguments are ou·r cmmection with the 
consideration's that ultimafely' matter to ·us, "we should take their 
upshot more seriously than we·rake the results of an{independent 
'conceptual analysis'. For if we are really worried about' the 
'proper' analysis of "the· concepts- we· are using,· \Ve can always 
express our conclusions in terms' of fresh concepts, e'ven ones ·"we 
have newfy invented.} 

The objection we are considering, then, is an embarrassment 
primarily to those GR-based arguments for private prop.erry that 
lay great importance on indh·iduals' being able to exerCise rowers 
of transfer. These' arguments cannot a,·oid deploying a conception 
of"ownership that includes powers whose ex-ercise would generate 
the ·e·mbarrassment that Nozick's and Proudhon's arguments 
predict. Fortunately, as a matter·of fact, few of the arguments we 
are considering ha\·e this fearure. Hegel l.hought it important that 
individuals shQuld be able to \\·irhdrau· their l\iU from the obj~-u in 
which they_ had •embodied. i~; but -Ui our interrretario!:! of his 

~• Se-t '\l"zJdroa.. •!-liD z_--,; \"Lio::J= c-! ~~('("""..I~-. rt. L 
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account of me ethical importance of private prqperry, that did not 
pia}' a significant ro,e.l0 One argumenr we considered, however, 
did arrribure imponance to freedom of rrade and contract; it was 
based on· an idea of respecr for the indh·iduaJ capa_cicy to enter into 
arrangements and reach accommodation$ in the economic sphere 
with orher individuals without the need for overarching direction, 
and on the \'iew that this required respect for the arrangements and 
accommodations mat were acrually enrered into. (The underlying 
norion here is respect for a capacity rhat is as distinctively human as 
rhe capadry ro plan on a communal scale.) 31 This argu~ent, then, 
is prima iJ.c:ie. vulnerable ro rhe obiec:rion we are considering. It 
makes ira marter of importance char ali individuals s~ould have me 
wherewithal ro enter inro arrangmems wirh others on matters of 
economic significance, bur the result of rhe exercise of that capacity 
will Jlmost cerrainly be chat some indiYiduals come in time to be 
deprived oi rhe wherewithal to exercise ir. 

J.. toreover, e\:en rho ugh Proudhon is wrong in discerning a logical 
connection berween private property anJ powers of transfer, and 
even though our favourite argument for private property .may 
permit lS irs upshot a 'no-rransfer' ,con~eption of ownership, __ still 
[here may be other non-logical but none the less contingently 
imporram connecrions between being a privare owner and having 
rhe power ro cransfer one's holding [{) another. As we saw in 
Chlpter 2, .most socieries that face the problem of allo.cation will 
also t.J.ce the problem of reallocation from rime ro time as 
indh·iduals' circumstances change. It will tend to be overwhelm· 
ingly inconvenien.t to call in all resources and redistribute them on 
eYerr occa-sion when such changes are deemed appropriate, for 
rhose a·c..:asions are likel)' ro be very numerous indeed. If there is 
any po:;sibility at all char transfers arranged by individuals between 
individuals could soh•e the problem of reallocacion, then rhac will 
appear the more attractive solution. This then is an independent 
reason (arising out of the allocation problem) for including a power 
'lf uansfer in any prac[icable conception of ownership. (It is not, by 
che war, a reason for insrirudng such a conception of ownership as 
Jpposed ro a sysrem of collective property, since in a collective 
regime [he problem of reallocadon can be solved much more easily; 
but it is a reason for adopting such a conception if we ·are already 
"'ell-disposed towards private proper£)'.} 

JO Se~ abOV~1 Ch. 1 D1 S~ct. 4• 
,, See abo,·e, Ch. 8, sect. 3(ii). 
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These points suggest that it may not be open to us to adopt a pure 
'no-transfer' conception of private property. But they suggest also 
that there may be room for compromise in other directions. 
Whether or not a conception of private property includes powers of 
transfer is not an ali-or-nothing affair. To begin with, there are 
several powers to be considered: gift, sale and purchase, abandon
ment, bequest, inheritance, and so on. It is possible that the points 
just made could be met by a conception which included some of 
these powers but nor others. Many people have argued that powers 
of transfer post mortem, such as beq~est and inheritance, are much 
more Inimical to equality than p·owers of transfer inter vivos such as 
sale and purchase: ·the ·disruption to a ·favoured distribution of 
property caused by the latter may be trivial, whereas the former 
may upset distributional patterns in a more significant way.32· It is 
possible that the powers whose exercise threatens the pattern are 
not those that our argument for property requires. For example, the 
principle of respecting the ·arrangements people have ente_r~d into 
may be thought ro apply more to ar~~gements inter vivqs than to 
po~t m~rtem ar~angemen~~.H Similarly, if the problem of reallo
cation. is the source of our concer.n th_at powers of transfer s4ould 
be included in a conception of ownership, it may be that this 
concern is much less in the case of t:he reallocation of deceased 
estates than it is in the case .of goods that somebody is currently 
holdfng. As Bentham argued, a general principle of escheat (and 
redistribution by che state) _does not threaten to disrupt exp~cta
tions in.the way that expropriation of living proprietors would.34 

Further, we should remember that there are a number'of different 
ways· in which an)' given power of transfer may be limited or 
curtailed. An extreme case is· one in which the purported exercise of 
the power is given no effect in law at all: a man purports to leave his 
estate ~0 his friend, but because the system does not recognize a 
power of bequest chat exercise is null and void. A much less 
extreme case is one.in which transactions are taxed, either as fiu as 
the transfero'r i"s concerned (e.g. death and gift duties~· payroll taxes, 
V. AT, etc.), or as f~r as t~e transferee is. concerned (e.g. income tax, 
capital gains tax, etc.). In this case, the transfer is recognized but 
made_ subject to certain conditions! ~or eJ:eample, no one 'in New 

~ :L. For ~rgumenrs to this effect, see: CrQsland, Future o(Sadiaiism, Ch. ·u and 
Atkinson, Unequal Shares, Ch. 3-4 et · passimi and Van Doren. 'Redistributing 
Wealth'. 

u See my discussion in Waldron, 'Locke's Account of Jnh~ritance•. 
'-4 Bentham, 'Supply Witho.ut Burthernt, csp. pp. 2.9o-4 .. 
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Zeala~d.may make· a gift of mo~e than $xo,oo_a·'without paying a 
proportion of that sum to ·the government in gift duty; and no one 
in Britain may receive income of any sort ·from anothe.r person 
without paying a (rather large) proportion of that to the state in 
income tax. When Nozick discusses taxes of this sort, he suggests 
that their intention is to defeat or partially to defeat the transaction 
or the point of the transaction} s This may be the case but it need 
not be. Suppose the point of my transferring a large sum of money 
·to my .son is to disrupt the pattern·· of the equal distribution of 
private property. Then it is true that the point of the gift duty we 
are considering would be to defeat that intention. But that is 
because the intention, in its content, is explicitly at odds with the 
ideas of rights, liberty, and justice as we conceive them; it does not 
seem oppressive in a society committed to those ideals to set out to 
defeat intentions which are calculated to undermine them. But most 
trans_fers will not be motivated in this_ way. For those that have 

. ordinary commerCial ··or philanthropic motivation, our fiscal 
. experience suggests that taxation is not perceived as def~ating 
or undermining .the point of a transfer. People adjust their expec
tations of what they can do in transferring and receiving goods to 
the exigencies of the fiscal regime, and seem able to carry on 
transferring goods freely within the constraints it imposes. Once 
aga.in, whether a power of transfer constrained by taxation is 
sufficient for the conception of ownership yielded by a particular 
GR-based argument will depend on the details of the argument. But 
it is difficult to imagine an argument placing such great value on 
absolutely untrammelled transfer that it required a conception of 
ownership that was stronger than this. 

So far the argument has concerned the powers, of transfer that 
might be connected with particular conceptions of private owner
ship. Our response to the objection has been that although many of 
the conceptions we are dealing with will involve powers of transfer, 
they will seldom involve any requirement that there should be 
unlimited powers of transfer. If the powers of tra·nsfer that we 
recognize are qualified by a system of taxation, understood to be 
imposed for the express purpose of maintaining a wide distribution 
of the property,rights in question, then that systeri1 can be used to 
redress any disruption of the distributional patterns favoured by the 
arguments which have generated the concept!ons of private 
ownership that are giving us this difficulty. 

1 J Nozick, Anarchy, State, a11d Utopia, pp. 16 3 and • 67-8. 
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We should note, however, that Proudhon does not rest his 
argument against private property purely on this purath·e incom
patibility between equality and powers of transfer. At times he 
seems. prepared to make. an eYen stronger claim-that the \'ery 
eleme_r:~t of exclusive and indefinite contro.l that private property 
involves. is incompatible with the demand for equality that the 
arguments he is considering give rise to. Considering questions of 
First Occupancy, for example. he writes: 

For, since every man, from the" fact of his existence, has the right of 
occupation, and, in order to liH·, must ha\'e material for culti,·ation on 
which he may labor; and since, <..,n the other hand, the number of occupants 
varies continuaJly with the binhs ;tnd deaths,-it follows. that the quantit')· 
of material which each laborer may claim \'aries with the num~er of 
occupants; consequently, that occupation is always subordinnte to 
population. Finally, that, inasmuch as possession, in right, can- ne\·er 
remain fixed, it is impossible, in fact, that it can enr become property .... 
All have a" equal right of occ;tpaucy. The amount occupied bei11g 
measured, uot by the will, but by the r·ariable conditions of $('ace and 
munber, property can trot exist.Jf: 

The suggestion is that priYate property inYoh·es the idea of the 
allocation of a resource t·o the control of a single individual for an 

. indefinite period (or for a period determined only by his own say
so). But since the population varies, the number of people whose 
right to property must be satisfied varies with it, and the rightful 
demands placed on the stock of a\·ailable resources will <;~ange 
accordingly. An increase in population will mean tha.t the satisfac
tion of a universal right to property demands a reduction in the 
amount of resources allocated to individuals before the increase. 
Since such an inc~ease is alwars likely, putative proprietors must 
always hold themselves ready to give up some of their r'esourc~s in 
favour of newcom.ers." But holding resources in this spirit, Proudhon 
~ontends, is incompatible with the idea of property as that is 
usually understood. · 

Once again, no doubt there are· conceptions of pri\.·ate property 
which make this a plausible objection. On some conceptions, a man 
carmot be said to be the owner of a resource if his holding is subject 
continually or even periodicallr to a redi~tributh·e wealth. tax. The 
private property rights of each in.dividual, on these conceptions, are 
absolutely resistant to redistributive cO'nside.rations. But it seems 

'
6 Proudhon, \\h,1t is Property?, pp. h-J. 
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unlikely rhar any of rhese conceptions will be the upshot of the GR
based arguments we have been considering; that is, . it seems 
unlikely thar any of rhose arguments will establish that private 
property must be either absolute in rhis sense or not worth having. 

Wl)erher the ethical importance of owning property is under
mined significantly by periodic raxarion will depend in parr on how 

, frequent, how drastic, and how unpr.edictable such taxadon would 
have ro be. If the popula~ion varies gn~arly ar irregular intervals, 
and if rhe srock of resources available for privare holdings_remains 
consrant or is liable to diminution, rhcn rhere is a danger that the 
redisrriburion required ro ensure thar ereryone has private property 
will nuke it almost impossible for indi,·iduaJs to make medium-or.· 
long-rerm plans about rhe use of the resources assigned ro them. 
For example, if rhe population of a small society is periodically 
increased by the influx of large numb~rs of refugees, then land 
redistribution may be so drastic char t.1rmers are unable to follow 
throu·gh on their own plans for development, crop rotation, and so 
on. ln this case, Proudhon's objection is sustained: those ro whom 
land is initially assigned hold ir nor ilS owners bur, ar best, as 
'usufru'"niaries', owing a dut}' ro society at large ro keep it in a : 
~ondirion where it can be easily transferred to the use of orhers.l 7 In 
societies nor subject"ro such vicissitudes, however, the effect will be 
much less q_rasric. For example, in a sociery where the binh-rate is 
nor oven\'helmingly ·greater rhan the death rate, and where the 
increase in population is matched by economic growth, the need for 
redis·rriburion in favour of n~wcomers can possibly be accommo
dated by a system of taxation on deceased estates, and the owners 
of propeny can be confident that their holdings will not normally 
be subject in their lifetime to compulsoq' and debilitating transfers. 

· In all of this, we should bear in mind the possibility of 
approaching the problem also from the other direction. The {;R
based arguments we are considering have important distributive 
implications, as we have- noriced. Bur, as we saw in Chapters 8 to 
I o, they are not implications of Strict egalitarianism or anything 
like ir; they are requirements rhar ereryone must have private 
property in some significant holding, not that everyone must have 
at mosr a cerrain or an equal amounr. There is the further point 
[hiu, £hough a given argument may require tha[ everyone have 
property, it may nat necessarily require that everyone should 

n Proudhon, W'hat is Property, p. 81.. 
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continue to be the owner of a significant holding at all times. 
Indeed, in. relation to some arguments, a guarantee of this sort 
might be counter-productive: for example, it might diminish the 
contribution that owning property makes to the development of 
prudence, thrift, and responsibility. This means that the GR-based 
case for private. property may · allow for a certain amount of 
flexibility in distributive patterns. Those concerned for it need not 
be upset by every fluctuation in the relative wealth and fortunes of 
individuals. What they will be on the lookout for will be tendencies 
towards the accumulation of enormous holdings, particularly 
of capital resources, on .the one hand, and the accompanying 
development of long-term propertylessness, on the other. The 
danger with these rrends is that they give rise to rhe possibility of 
what Marxists have called 'exploitative' economic relations-rela
tions which are unwelcome in the present context, not because of 
their injustice or purative coerciveness, but because of the way in 
which they tend to preclude the autonomous development or 
occurrence of the sort of transactions and relationships which ·could 
shift the distributive balance back in a more egalitarian direction. 
When these trends become apparent, intervention will be necessary. 
It does not seem to be unduly optimistic or utopian to suggest that 
they can be kept in check, at Jeast in a relatively prosperous society, 
by action which falls considerably short of threatening. the very 
basis of individual ownership. 

3, GENERAL AND SPECIAL RIGHTS AND THE CLAIMS OF NEED 

In Chapter 7 I argued that no SR-based system of private property 
would be acceptable if it were not qualified by a principle of 
pro~ision for basic human needs. No one can be expected 
voluntarily to refrain from using what is putatively the property of 
another if that is the only way he can see to satisfy his most pressing 
bodily needs. Since this is so, no-one can agree in· advance in good 
faith to abide by a system of property which has, as one of its rules, 
that an owner's decision to withold resources from the relief of 
desperate need must be respected. Accordingly, no system which 
included such a rule could possibly have been the .subject of an 
original contract or agreement for the establis~ment of a just 
society. 
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· Thfs argument, however, does not merely concern the c;ase for 
special rights. It is quite gene·ral in its application; and applies 
equally to the implementation of a GR-based case for private. 
property. So the private property rights which are justified by a GR· 
based argument will be· subject, not only to the distributive 
requirements which that argument itself is. likely to generate, but 
a)so to this independently-grounded principle of need. In Chapter 9 
we discussed briefly the possibility that these requirements might 
conflict under conditions of great scarcity: if basic needs could be 
provided for- more efficiently under a system of collective control of 
resources, then we would have to decide which of these consider
ations-the considerations -invoked in the GR-bnscd argument for 
private property or the consider.ations involved in the principle of 
need-should prevail. Fortunately, however, if the situation is not 
one of. great scarcity or i{ the argument about the greater efficiency 
of collective provision does not go through, then_ the two principles 
will not conflict, and indeed are likely to converge, in terms of their 
practical implicati-ons.· The argum~nt. ~or _their conv_ergence goes as 
follows. ·As ·we ,s~w _in our. discussio.n :· of l:iegel, J.. -G~-~ased 
argument for private _property is not satisfied by t~e assignment of 
·one or two trivial or usele~s ;-esources to each i1;1dividual; it requires 
the assignment to individuals of resources that. t~ey _take seriously 
as the basis of their individual ec~nomic :we11-being,38 .fhus the 
universal distribution of private prope_rty, required by a GR-based 
argument is likely, as a matter of fact, to satisfy the demands of the 
principle of need, for in seeing to it that everyone has private 
property, the proponents of that argument wjll also iQ effect be 
seeing to it that everyone has the wherewithal to satisfy his basic 
needs._ · 
· There is also perhaps a. more subtle point ipvolved here. The 

principle of need provides an independent basis for qualifying and 
restricting othex:wise unlimited r.ig~ts of privat~ p~operty. So even if 
it is true that a given GR-based argument fqr priva~e property, 
considered on its own, r_equire~ somethii:lg like ~bs<?lute rig~ts of 
ownership, not limited by any possibility of a wealth tax .or by 
restrictions on ·tradition:aJ powers of_ trapsfer, still,,_ when that 
·_argument is considered in conjup~tipn with. qther i_ndeper:"Adent 
moral considerations,. such as ~he principle of ~c:,~d, ~he ~ipshot is 
Jikely to be a system of limited property rights. In our discu_ssion in 

' 8 See above Ch. 1o, sect. s(iii). 
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the previous section, we did nqt think it likely that very many GR
based arguments would ha\·e such extreme implications. But if any 
did, there would h~ve pe('n contradictions 9f the sort to which 
Proudhon drew our attention: these would be arguments at the 
same time for private property on a certain conception and also, in 
so far as they had distributh·e implications, against private property 
on that conception. So long as su~h arguments are considered in 
isolation, that is a problem: they appear contradictory and self
defeating. But once their force is adjusted to take account of other 
moral coriside'rations, the danger that they will be self-defeating in 
practice will disappear. The distributh·e implications generated by 
G~-based argument will com·erge in fact with the implications ol 
principles which the argurttl'llt would have had to be shhjel"t to in 
any case. 

In a SR-based system of private property, there is no such 
convergence. SR-based arguments do not, as we have seen, ha\'e in 
themselves any universal distributive implications. Those who have 
got hold of resources (by the specified procedures) are .entided to 
retain exclusive c:ontrol of them; those who have not have no righl 

· to have ·prt?perty at aiL· Though SR-based theories sometimes tall< 
of private property as one of the rights of man, it is dear that they 
do not mean anything like a general right to be the owner of private: 
property·. They mean at most a conditional right to-be-an-owner-if 
certain-events-or-transactions-have-taken-pl~ce. There is no basi~ 
for any suggestion that one person can -~emand respect from 
another for his property only on c:ondition that he respect tlu 
other's propert}' as well. The suggestion at most .~would be: 'You 
should respect my property for I would respect yours if }:ou had 
any.' The principle of need', then, c:uts right ac:ross the SR-based 
"case for private property in a way that it does not cut across the: 
GR-based case.· 

It may be objected that we have been, till now, far more generom 
to GR-based arguments for private property than to SR:-b.ased ones, 
For the former,. we have been willing to argue that th~re are all sort~ 
p£ different conceptions of private property, and to .insist that tht 
fact that an argument does not generate anything like. a case fm 
absolute property does not deprive it of all in_terest for us. The: 
argument in Chapter 7 might indicate that we are likely to be much 
more ~ismissive of an SR-based argument if it does not establish th( 
absolutist conclusions that its proponents want it to estahlish. Th( 



-4-·P· 11: The Argumc11ts 
·.1. 

- ·--~~--

?··F··..:.: :..-..±<~.c. !.c..i.r .y,.:. p~· .i!-! .a m..aner of taa:ils. OlrD1 
.:r~· .. -e:·"" ::i ll ~<-:,...~j.~.; .E?,?:".:..:,..:i ;s:n.± .2i .No:rici;J...:-~ 
......,.,.;.~;·:._:,·;-rr:; ..:.~u·-1: .:.: ....!ii;! ~·r • ~!:1· .:&:fr .21 2 lll9i5 lw 
.iu.l.:..\:i;ig r~rriburion, wdia.rc! pro,i:;luO., and any liminrion oa 
owners' ~ontrol or powers of rransfer o\·er the resources they 
hoJd.~ 7 Iris worth poinring.our in rhe ~rrongest possible rerms that 
SR·b.i:;eJ .ugumenrs fall wocfullr shorr of adequately establishing 
rhJr surr of conclusion. 

HJ.,·ing said rhar, we musr bew.ut! of dismissing SR-based 
Jrgumenrs alrogerher simply becaus~ they do not esrablish the 
extreme.· pl)Sirions th . .H their propllllt'nrs wanr ro occ:upy. The point 
of stressing throughour rhis \vork rhar private property is a concept 
of vv·hich there are several conception) is to draw attention to the 
contribution that an argument may make to the debate about 
private property even when it fails wodully to vindicate absolute 
IJiju;;:_.fJirt! capiralism. The debare about the merits of different 
rypes of propercy sysrem is nor a simple one. Often, in the real 
world, \\·e face quescions like: 'How and in what direction should 
rhe property institutions· of_a mixed economy be modified or 
reformed?' A modest argument in favour of privare property, under 
.some very mild conception, may make an important contribution 
to answering rhis question even if we are sceptical about its ability 
to generate a justification for a pure private property system. Of 
course, if an argumem is simply incoherent, then it makes no 
contribution at all: rhis, I have urged, is how we should treat the 
literal inrerpretation of Locke's argument about the 'mixing' of 
labour. Bur arguments can be weak in other ways, and their· 
weakness does nor ah\'ays mean they should be ignored altogether .. 
For example, in Chapter 6 I argued thiit a desert-based argument 
cannot be regarded as a plausible interpretation of the Lockean case 
for property since, among other rhings, it falls far short of · 
generating rhe sort of conceprion of private property that Locke 
wanred ro defend. But considerations of desert may still be relevant · 
to the case for privare property, and the argument based on 
desert-e\•en if ir cannot susrain the burden of justifying a system of 
prh·.ue property- should nor be dismissed until we are sure that it · 
draws ro our anenrion nothing that we ought to consider. Or, to 
take another example, we found rhilt rhe idea of a person•s 
identi{)'ing himself with an objecc (regarded by Olivecrona as 

,, Nozi.:k, Ar~.Jrcby, Sute, .mJ Utopiil, Ch. 8. 
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crucial to Locke•s rheory of entid~ment)40 cou~d not lie at the basis 
of a theory of entitlement, or in its 'infrastructure' as Nozick puts 
it, •.[ because the psychology of i~entification woulc:l _already 
presuppose the stability of a set of property rules of a certain sort. 
Nevertheless, when we are considering, not which property system 
to institute, but rather where to. go from here~how to reform 
already existing property institution~--:-the idea of identification 
will have a·n important role to play. For once a property syst~m gets 
under way, it will be wrong simply to push aside people's 
expectations in rhe interests of distributive justice, even if those 
expectations have heen generated by unjust institutions. The idea of 
identification, as a broadly SR-based consideration, helps explain 
why.· 

4. CONCLUDING REMARKS 

This has been an exercise in the exploration of the space foJ 
argument in favour of private property. I wanted to consider wha1 
arguments·were possible on a right-based approach an9, in broac 
terms, what the conditions of their plausibility would be. The airr 
was not to argue in favour of private property, nor was it to exto 
the virtues of one form of ~rgument against another. It .was rathel 
to sketch a map of the terrain· of argument in this area-a ma1 
whose necessity was indicated by the disarray and disrepute int< 
which the suggestion that private property was one of the rights o 
man had fallen. 

As I indicated in Cha.pter r, I began with the suspicion that quitj 
radically different claims were being put forward under the rubd 
of 'The Right to Property• and that no real progress could. be mad~ 

· in .assessing these claims ·until those differences were brought to th1 
surface. I hope I have shown how deep-set the differences ar1 
between SR-based and GR-based modes of right-based argument 

· The former, associated with Lockean political rheory, sees privat1 
: property as a right that someone may have rather in the way that h1 
has ·certain promissory or contractual rights; he has it because o 
what lie has done or what has happened to him. The latter 
-a~soc_fated in _t~e last hundred years with Hegelian political theory 

.. o Olivcccona, •tocke's Theory of Appropriation'. 
41 Nozick, Anarchy, State, and Utopia, p. 2. 3 8. 
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sees private property as a ·right that' all meri have rather in the way 
they are supposed to have the right to free speech. or to an 
elementary education; not because· they have contingently acquired· 
it, but because its ·recognition is part and parcel of respect for them 
as free moral agents.· These are basic differences in the structure of 
the respective moral positions: they are not merely differences in 
content. As we saw in Chapter 4, the str_uctura1 difference may be 
elucidated in different ways: perhaps it is the difference between 
conditional and unconditional rights, though I preferred to view it 
as the difference between special or contingent rights and general 
rights which the holders were· conceived to have ab initio. 

However· they are characterized, the differences have important· 
practical implications. A GR-based argument is radical in its 
distributive implicatio.ns: even if it is not obsessively egalitarian, it 
generates a requirement that private property, under some concep
tion, is something all men must have. SR-based theories may have 
radical implications: if the procedures by which wealth has been 
accumulated in a society are not. the procedures specified by the 
tl:ie-ory, then the theory may generate quite radic~l requirements as 
a matter of rectification. But the distributional impljcations 
inherent in the arguments are not radical: t_here is i10 case for 
distributing private property in resources more widely than those 
who have legitimately appropriated them choose to do .. 

·These differences of structure and implication ~re not merely of 
academic interest. Politicians and theorists alike C?ften try to bring 
the two strands of argument together in a single case, saying for 
example, that those who have acquired private property ought to 
be able to keep it ·since property is an ·indispensable condition for 
the development of a· sense of individual responsibility. That 
juxtaposition needs to be ·exposed as fraudulent eclecticism, 
aligning as .it does considerations that pull ~n diffet:ent directions 

. from utterly diffe~ent and in fact mutuaHy incornpatible theoretical 
perspectives. Once this has been acknowledged, it may still be the 
case, as I suggested at the end_Qf the previous section, that the two 
strands of argument both have contributions to make to the 
discussion of the moral importance-of private property. But that 
discussion is not merely a matter. of assembling; on· one list, 
considerations in favour of private property and, on another list, 
considerations against. It must be informed by an understanding of 
how different considerations, with. different provenances can be 

• • I : • •. o 
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related to one another, and by an awareness of the difficulties as 
well as the possibilities of fitting·them together into a single case. It 
is to that understanding that I have tried to make a contribution in 
the present work. 
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