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Chapter 8
HEGEMONY THROUGH LEGAL CONSCJOUSNESS:

Rights, Partial Democracy, and the Rule of Law

The four previous chaplcrs ann]yzed lhe effects 011Puerto Rican social, cultural,
and political life of particular legal events related 10 (he relationship belween ¡he
United Slates and Puerto Rico. The present cha¡J{er facuses on more general fealures
oí Puerto Rico's legal and political sYSlem. Specifically, it discusses lhe extent lo
which the discourse of righlS, the syslcm 01' partial represclllative democracy, and
!he ideology of the rule of law may be regarded as part of the complex articula!iOn
of faclors thal have opcraled lO reproduce AmelÍcan hegemony and to legitimale the
exisling power relalionship betweeu the lWOcountries. To address this queslion is lO
mise importanl issues thal lie allhe core oflhe imerconnection belween law and lhe
typt: of domination callcd "colorliolisl1l."

The approach taken in this chapter differs somewhal from lhal of the previous
ones. [t draws more on insighls from lhe author's personal observatians and rellee-
tions over the years and less on documentary evidence amI analogous empirical data.
Additionally, it dwells more on theorelical issues, seel.:ing to identify lhe broader
oUllines of the problems discussed f<lther lhan 10 describe in detail lhcir faclual
conlext

5uch an onalysis helps in exploring the genera! and e1usive nature of lhe phe-
nOlnena examined here. Very li((le re,earch, in sorne cases none al 0111. has bcen

-'condue!ed in Puerto Rico on sorne of these "tapies from the persprt"tive of lheir
relationship 10 lhe eountry's colonial situation, the creation of identities and subjec-
ti\'ities, and the reproduclion of American hegcmony. This is particularly lhe cue
with rights and lhe rule o[ la\.\".These aspecls o[ Puerto Rico's legal and polilical
cultore are key to understanding the manner in which the majority of lhe population
relate 10 American presence, inflllcnce, autholÍlY, and poi'el' in Puerto Rican socie!)'.
However, the observations I advance here are proposed not n, condusions, bOl as
suggested Jines of inquiry in need 01' further elaboration and more in-deplh study.

Referring to European coloniali.lm, Firzpatrick poinled out thallaw was always
"a prime justification and inslrument" of imperialism, as it was portrayed by im-
periaJists as the means by which to mise thc !Tlass of llncivilized millions to "a
higher plane of civi!isation.'" This civiJizing rheloric was central to the early colonial
project launched by Spanish conquerors in the 15th and 16th cenlulÍes, Lale-191h-
cenlUry colonialism re.sponded 10 new seIs of determinants, such as ¡he qUCS!for!hc
eSlabJishmenl o[ commercial-based domiuation in an expanding capitalisl world
t:conomy. Bot, as Osterltamrnel nOlt:d, lht: claim thallhc colonil.crs were folfilling a
cívilizing and liberating mission also formed part of the legilimalion strategies of
colonial rule during thal period.l One o[ the moral "'dllties" tha! the rulers pro-
claimcd, added Osterhammel, was "to bring lhe blessings of Weslem civili7.ation lO

'f'!.:TER FIl7.PATl<lC~. THE M"""IOLOGl o,, MODERN LAW 107 (1992),

'JURGEN O'TEll.HAMMl!L, COLONIAUSM' A TIlEORE1KAL OVI'Jl.VIEW 100 (1997).
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Ccrtainly, these di,courses have al50 contribulcd lO lhe widcspl'cud social aceep-
tance of Ihe polítical syslem in [he mainland Uoited Stmes. They also cxplain in part
(he legitimacy enjoycd by Ihe political syslems in lhe mos! dcvcloped democralic
societies in Europe. BUI, precisel)', one of lhe defining characleristics of modero
wclfare colonialism in lhe Caribbean region is Ihe extcnt la which it has reUed on
legitimating and hegemonic mechanisms prevalent withi[l Ihe metropolitan societies
themselves. To a greal extenl, Ihis purallcl legitimacy has been possible due lO Ihe
faet thal lhe dependent societies huye come lO resemb\e in imporlunt respects the
societies oF lhe melropolitan slates.

In chap¡er 3, i explained how American sociery and institutions have become an
exemplary center for Puerto Rican wciety, resulling in significanl tmnsfonnations in
economic practices, políticallraditioos, leg¡¡1 procedures, education¡¡1 polícics, com-
munication techniques, and other aspeets of Puerto Rican sociallife. lo ¡he specific
case of Puerto Rico, the paralleh between Ihe ways in which legitimatioo )5 produced
in the colony aod in the melropolitan soeiety resull from the faet Ihat the polítieal,
legal, and eeooomic instilUlional arrangement¡; and many of the social and cultural
life pracesses of .he territory have becn stl1lctured io accordance with !he organizing
principIes of the melropolitan society." Beeause needs and aspirations are many
times defined in analogous fushioo within lhe Puerto Rican community and in ¡he
wider American sociely, theír modes of satisfaction tend to be lhe same or very
similar, de5pile other cultural differences hclween Ihe lwo societies.

To the extem thllt legitimation and hegelllOny are línked lO the sa!Ísfaction of
needs," including cultural and political Olle;;, legitimation and hegemonic proccsses
tend lO resemble each other in !he metropolium society and in the colonial eom.
muoity. Both share a relianee nn the discou~ uf rights and other features of liberal
democracy to bultress legitimacy, The coloninl condilion adds ils own specífieity lO
¡be proce;;s. Thal specificíty must be laken intu consideration and accounted foro lt
ineludes the situa¡ion of political subordination, lhe imbalance in economic eJl-
ehangc~ and cultural power, and the struclural dependcney for lhe satisfactíon of
needs. 1I also invulvcs geopolitical and regional faclUrs, such as lhe perceplion of
the majority of the populatioll about Ihe possibilities of embarking on an altemalive
projecl in ligbt of (he economic and polilical realilies of lhe Caribbean region.'~

Diverse sectors of the Puerto Rican populalion have actively participated in
shaping this particular colonial experiencc. Puerto Rican elites and popular $Cctors
alike have promoled the discourse of righls and adherence 10 demacratic principIe;;
for reaSOns that inelude conscious valuations of what is besl and mosl desirable.
Responses from the populntíon to Ihe development of a liberal colonial state bave
involved varying degrees of acceptance, resistanee, complícilY, negotíation, and res-
ignation. In trus sense, lhe relatioJlSrup be(ween the eololli¡o.erand \he eolonized has
nOl heen unilateral.

"Efrtn Rive~ Ramos. !klflkunnina1iJm <IlId [hcolOlliso,itxl in ,,,,, Society O/1M MOOom Co-
10"';01 11-.1/(1" Su"o, ,n ISSUES OF S¡¡I.f.D¡¡n'RMI.~An<lN 115. 122 (W,ltiam Th'ining Ed, 1991)

"S". genoroll}'. Jü~nEN HAaE~MAs. LEGITI."'ATION CRISIS (1988): Ri,em Romos. supra nole 13,
Stt !he ",laled discu~,ioo in th<:pro,loo. ehapter .bo"1 oitizenship.

"Seo !ti,'era R"""",. supra 00lI: 10: Ramón Gro.foguel. The m",,= o/ NruiOM1is' DÍJCoflrses
/rom ,he Puma RieGa P"'PIe: iI. Sociohis'Qricol Perspectivo. in Put:RTO RicAr< JAM: EssAYS ON CuL-
TUREANOPol.mcs 57, 66-70 (Fr.lJlee, Negr6n.Mu,naner & Ram6n Grosfoguel, Eds, t997),

A Note OHCoercion tlnd Consent

The Theoretical Problem

Before proeceding, some cornments are in order ahout ¡he rdationship be¡ween co-
ercian and consent. 1lle prohlem is posed in much recenl sociological writing aboot
law. The discussion has been motivaled by a realizalion Ihal many polílical systems
have reJied on mechanisms other lhan physical repression or the use 01' force lo
reproduce themselves and secure a high degree of acqlJie.~eence or a,tive consenl
from the populatioll. Modem industrial and postindustrial societies provide poimed
examples.

Hun! has argued tha! lhe mnin trends in contemporary socíological theories of
law have not becn able lO transcend a "dicholomous conception of law organized
llTound ¡he polar opposition between eoercion and consem."'. Although 10 conct¡r
tualiu: law in tenns of thc dimensiolls of coercion and conselll may help to caplure
important characteristics of law, Hunt argued, nane of the positions he e:l;aminoo_
which included liberal and Marxist approaches-has succeeded in "advancing a
coherenl presentatiOIl of a mOlle 01' combination af!he apparently opposed charac.
lerístics of law so as to produce a unitary cOllceplion not reducible to a choice
between opposite;; or a f1uctuation between them.,,11 Hum's argumenl reveals an
importanl insight. However, his fonnulation [ails to express the problem wilh pre-
cision.

First of al!, Ibere is the prohlcm of defining "coercian." Certainly the use of
physical force lO repress-by means of imprisonmenl, corporal punishment, or ex-
ecution-is a means of coercion. But olher, more insidious fonns of imposing some-
One's will may 100 be considered coercive: means such as surveillunce, discrimina.
lion. ostracism, job dismissals, and psycbological harassment. Also, certain practices,
which Bourdieu would characlerize as :;ymholíc violence," eould be arguably das-
sified as fonos of coercian. These practices consiSI essenlia!ly in the imposilion of
ways of vicwing and cvaluatiog lhe world. Symbolíc violence may take the form of
explana(ions, principIes, or rules, for example. the handing down of adminislralive
or judicial decisions not subjecl lO question. lo other words. coercion shows itself
in multifarious forms that range from mose thm rely on Ihe use of extreme physical
force to Ihose that depcnd on other, nonphysical, ye! forceful means of imposing
compliance.

Second, in tenns of sacial theory lhe binary opposition (O be transcended is not
thal of "clXrcíon" and "consenl," bm "coercíon" and "pcrsuusion." ln cOlllempo_
Tary societies, especially those of the most technologically advanced countries, eon-
sem, in tbe saciological seose, has 10be vicwed as the result of a complex articulatiOIl
of coercive and persuasivc mechanisrns. Consent is Ilot a polar category 10 be rec.
onciled with its OPPOSiIC,coercion, Rather, consent is !he synthesis: lhe end resu!t
of a complex process in which the differenl forms of bOlh persuasion llnd coercion

"Abn Hun!. Dichaw"':i anJ ConrmJiclion in ¡h. Sad"logy o/ L",v. in MARXJSM AND l.AW 95 (P.
Beime & R. Quinney Eds. t982).

"Id.

"P¡erre Ro"roieu, The F'lfU o{ La",: Towoni a Socwlogy o/ ,h~ JariJicol F"iJ, l8 HA~G.'l
,J.IJ05. 812 (t987),
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combine to produce un active acreptance oL ar al leasl a passive acquiescence in.
e~isting social arrangerncnts. Coercian, !heno is an active ingredient in lhe preces>
of producing acquiescence and consent.

Third, in many conlemporary socicties, to be effectivc as part of the hcgemonic
proce.>s, CoercíOll mUSl be reguded as legitimalc. In olher words, il musl rely on
CQnsen!. Coercían may be considered legitimare either becnuse il is viewed as au-
thorized al lawful by those 10 whom il is direcLed. or because il is sanctioncd by lhe
majority when aimed al selected graups ar individuals.

1s law principally a coercivc ar a persuasive mechanism? 'lñis is lhe quesuan
that much sociological literature seems la intend lo address when discussing the
(mistakenly fonnulated) coercion-consenl dichotomy. Sorne theoretical approaches
at limes provide seerningly conlradictory an,wcn; 10 this queslion. Thus, Gramsci at
one poinl slatcd lhat "!he law is \he repressive and negative aspeCI of Ihe entire
positive civi\izing aClivilY undertaken by the Slate,"" while in other passages he
stres:;ed !he educative function of law.lO This has led Hunt to crilicíze the Gramscian
approach as being riddled wi!h the coercíon-consenl dichotomy. '"The coercion-
consent dualism," wrote Hun¡,

linds ils mosl general expression in Manist theory lhrough!he very widespread recenl
influence of Gramscian lheory.... Wilhin such a perspcctive lhe central focus has
been upoo \he Iloncoerci\'e face of law.... Yet lhere coexists in Gramsci an emphasis
upon ¡he repressive role of law and slate."

Cain provided an altemative reading of Gramsci on this mallero She interprelcd
¡he llalian thinker as proposing thal law can be used bolh coercive1y and persua-
sively:

II is pcrsuash'c because it a>sists \he dircc!ivc groop by creming a "lradiliOll" in an
active and nm in a pa.,sive scnse. Law has an umbrdla cifee! whereby lhe Slandards
lUld ways of !hought embodied in il penetrale civil sociely and becomc a par! of
common scnse"

One of!he virtues of Cain's intelJlretalion ís that it helps lo rid the prob1em of
essentialist eonnotalions, for jI does nOl suppose !hallaw is irremediably one or lhe
other, bul rather poslulates that law call be used in either or both ways. with a
multiplicilY of possibilities regarding their mode of artieulation and eombined elTeets.
This eoneeption may also contribUle to historicize lhe analysís, for then the question
would become the following: How has law been used by delermínate groups in
certain places at given moments? This would be more consonant wilh a social con-
slruction of rea\íty lhesis, which in lum ís Ihcorelically doser to Gramsci's view of
!he cultural and hislorieal nalure of aH social phenomena.

However, in Gramsci lhe relationship belween law and "eonscnt," between law
and hegemony, goes even further than the fael thallaw may be used bOlh coercivc1y

-------
"ANT'lNIO OJ<A.\1SCI, SELECrIO>lS F~OM niE PRISON NaTEU{KlKS 247 (Q. Hoore & G. N. Smilh

Eds 1971).
-Id. M 195, 196.
11HUn!. lurca 001' 16. al 86, 87,
"M.u,,,,. CIli., Gramsci, Ih, Srau and rh, PIDa vJ U1w, in LHlAUTY, IllEOLOOY A!'<1l"rHE SUTE

lOO(DavidSugannanEd. (983) (cmphasi' ;n tht:oripnal).

and persuasively, For Gramsci, "the fUnClion of law" is lO assimilale, eduCale, and
adapl lhc m1\iorilY of the population lO lhe requirements of the goals thallhe roling
grollps in sociely sel to be achieved." Through law lhe state "tends lo create a social
confonnism which is Ilsdul lO the ruling ¡;roup's line of devclopmcnt. "l' nis con-
fonnism is pan of whal he would call consen!, and it is, panially, what begemony
is aboul. The crucial proposition, if Gramsci is read careflllly, is lhallaw produces
lhese effccls bOlh through persuasion and coercion. For him lhe "elhical" dimension
of hegemony consists in !he creation of a "correspondence" belween individual
conduct "and lhe cnds which socicty sets i(self as necessary,"" This congruity is
llchieved as much by persuasion as by coercion throllgh "the sphere of positive
law. ,,"" In o!her words, ir is not tha! law al times is used lO coerce and at olhers lo
gencrate consen!. Rather, it is Ihm law produces consent bo!h lltrough persuasion
and cocrcion. The coercive effccl of law, then, is as much a faClor in produdng
consen! as its persuasive capacily. Hegemony, for Grnmsci, is !he result of lhe op-
eration of both pcrsuasive and coercive mechanisms. Law is a particular form Ihat
combines both means of produdng consenl.l7

AnOlher way to look al lhe queslion is through the examinalioll of the rclation.
ship among persuasion, cocrcion, consent, llnd subjeclivity and, in lum. at the con-
nection belween subjectivily and law. To Ihe cxtenl lhat hegemony implies a form
of consenl to social and politieal arrangemellls and relations, il involvcs subjectivily.
By subjeclívity 1 mean lhe calegories of perception 3nd evaluation social agents use
10 assess !he world. Giving consenl 10 social arraagements and relatioas involves
inlerpreling and evaluating lhem, Many social armngements and relations are sanc-
tioned by law. They are conslructed through lhe e!Tect of legal categories. The cal-
egories used by law are infused with meaning. Such is !he case, for example. with
Ihe calegory cíliwl. To the extent thal concrete social agents identify themselves
with those specific categories, the meanings the law cmbodies tend to become part
of their COI\SCiOllSnes"in other words, pan uf a panicular subjectivity. As I explained
in the previous chapler, !his is the way in which people become "subjective legal
subjecls," which 1defined as people who operate under!he premise that ¡hey possess
the righL'i and obligations prescribed by lnw.

Usunlly, self-perception as a legal sllbjccl occurs in !he conten of certain aclions
that the actor wants lo take or of specifie aCls or consequences he or she wishes to
avoid or enjoin. Thus. !bis mode of construclion of subjectivity, which passes through
lhe appropriation by conc~te sodal agenls of lhe meanings lt5Cribed lO legal cale-
gories, is closely relmed 10 social practiee. This process of appropriation of the
meaning of legal categories may also occur in people who are not themselves or do

"GRAMSCI. 'tqJrD nOle 19. ar 195.
"Id.

"Id. ni 196;ue aI,o Cai", ,upca noro22, .1 102,
"ORAl-\SCJ, '''PrrJ note 19, al 196

"O,vns<oú vic•••..lilusUndc"lood. i, cnlirelyO"""I""íble"'ilil rl>erollSLin"iveIbcoryof law lila!
""""rli", Ihi, 1>00•. In fac~ jI i, une of ;15supporling lileO[Clicatwurccs. The O,,"ru;cian.nolysí,
propose, Iha!la..•.ha, .rfoclS.Thu.c cflec!.';hove 10du wilh lile eoofiguraliooof lhc:P""ailin¡ under-
£taIIding.(or rolIllllOll<en.>e}in a parikular "lciefy and "'ilillill: producllonof social practices("" io
ni.,a.>5ertlOfl[1mlo" ICnd,rogencratecanduc! lilalcurre'pondswilillilcgcneralgoals"'1 by lh~ruling
¡ro"P'). Pinally,Gram",l¡awrh"", effecl' •.' formingpan of lhe "'<oial..•.Olld."" cons!llulinga pilr1Í<ular
culUlre.
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nOl see themselves as suhsumed in ¡he relevanl c:llegaries. For example, noncitizens
may a~cept ¡he meaníng of the [cnn cilizcn :lli defincd by law aod ae! according to
ilS contenlS. In Ihis :>eOSt.!he legal nonn cre:l\es an ideological map af what should
be considercd legitimate and illegitimalc by all members of [he caOlmunily.

Maoy times lhe addressees of legal discou~ willfully adopt the calegarles of
pcrception !lOÓ evaluatían af reulilY contained in ils statements. Tha! which law
considers lcgitimatc is accepted as such by social agenls. In other words, !he canlelllS
of individual consciousness are direclly inlluenced by the COnlenlS oC legal discourse.
For examp1e. a groundbrcaking decision by a liberal eourt declariog lhe eqllalilY of
righlS of children bom in and out of mamage may eventual!y be acccpted as fair by
!he majorilY of the population. lo !hal case, we may say that the law has aClCd
persuasively lo produce cansen!.

The effect of law on subjeclivity rnay also occur indirectly. Such is the case
when the incorporation of !he calegories of law iOlO consciousoess is mediated
lhrough expcrience. This mediated abwrption is rhe producl uf a particular mode of
operation of nonnative distourse. This mode of operation results from !he fael lhal
norrm; tend to elicil responses from pcople. In the case of legal nonns, those re-
sponses Jruly be in !he nalure of compliance, resistance, or nny of the multiple ways
!hal social actors cope with the context that legal nonos create,

Compliance with or accommodatíon to legal nonns. in tum, may be based on a
varíety of motives. such a.l convenience. fear, or agreement with lhe values or pur-
poses conlained in the law. When ohservanee of the law results from willful adher-
ence to ilS subslance or from a judgment of expediency, the law may be regardcd
as aCling pcrsuasively. When compliance result.'; from fear 01"punishment or loss of
a good, such as freedom or prestige,law is opcrating coercively, However, regardless
of Iheir nature or motive, as respon~s to law bccome generalized and repeated over
time, lhey toro imo rouline practlces, &amples of !his would be lhe habits of stop-
ping at red lighls or avoiding emclÍng inlo another person'~ property withoul per-
mission resulting from repealed eompliance wilh tramc laws or anli.Lrespassing laws.
Th~ c:\periences thal saíd practices gcnerate I"ur!hose involyed in them eventually
may affcct their subjcclivit)'. because !hose practices begin 10 be perceived as "nal-
ural" or inevitable or because they end up being judged dcsirable. The latter may
be the resuh of a mental slippage thal gradually torllS the pcrception of whal is into
Ihe belíef of what oughl [(J be. Prom social practice-originated as a response 10 the
legal nonn-there emerge. an intersubjective construction of the world !hal beoomes
pan of the social understandings (or the common >ense, as Gramsci would say) of
!he communi!y al large or of certain sectors of lhe community. In this way, law
contributes indireclly to con5tilule eonseiousness. ft does so aeling either persuasively
or coercivel)'. In sum, law contribmcs to produce COrlsent lhrough persuasion or
coercion or both," Since law osuall)' elicits diverse rcspon<.cs wilhin a given com.
munity, it gcnerally operates to generate consent through ,\ combination of coercion
and per.>uasion.

Por Grmnsei, hegCnlOny is a specific mode of exercising dominalion. Olle may,
lhen, reformulale his proposition in othcr lenns: Domioalion is lhe resoh of a eom-
p1e:\ articulation 01"technologics of power that include the use of force, insidious

'"Fa, a ",ore e~lcndcd di,cussLon. ,ce Ef,tn Rí.e" R.1mO$, Derecha y subje""idad. 5-6 FUNDA'
I>fF.N(OS 125 (1997-9&)

fonns of coercioo, symbolic violence, regulation, and a hOSI of olller practices lhal
work in a persuasive fashion. These prac!ices and technologies of power reinforce
each olher in a muhidimensional proces.s. La\\" is a panicular site in which many of
lhose technologies and praclices of power converge.

The Coercive Dimension 0llhe American Colonial Projec/ in Puerto Rico

The way to Iranscend lhe mistaken dicholomy belween coercion and conseO! involves
two steps. Firsl, ir is necessary to lheorelically recognize !he role of coercion in Ihe
produclion of consent, as 1 have done in the pre\'ious discussion. Seeond, efforts
musI be made Lo idcntify hislorieal instances in which eoercion has been used lO
reinfOfce hegemony in a particular case,

The Puerto Rican colonial experience under American rule has been Characler-
iud by yacious combinations oi coercive and persuasive meehanisms for consoli-
dating Americ~n hegemony, The very acts upon which lhe colonial relationship was
founded were traversed by ¡his complex dynamics of force and inducement, The
encounter between colonizer and colonized was media!ed by a military oecupalion
looted as a promise of Iiberalion. Legal reforntS meanl 10 open up new avenues of
individual frecdom for diverse seClors of society were imposed by a military gov-
eromen! lhm responded to Ihe Slralegic goals oi the metropolitan power. Limi¡ed
U.S. cilizenship ríghl~ were descended upon !he population in a unilateral show of
force.

Since those early days and Ihroughout the Century, metropolilan largesse and
self-ctiscipline haye coe)(isted wilh inlense periods of seleelive persecution and re.
pression of different sectors of!he populalion. Coercion has included lhe overt use
of physic~l force, more insidious fomls of repression, and act.'; of symbolic violence.~
Repression and selective persecution have becn aimed particularly al lhe indepen_
dence movement and againsl other sucial and political forces thal, al differenllimes,
have qucslioned either !he legitimac)' of Ihe colonial regime as a whale or sorne of
lhe discrete and immediate manifestations of colonialism in Pueno Rican life.lO

However, the effects of Ihal repression have becn more generalized, as lhejr
e)(emplary dimension has succeeded in inducing fear of the independence movemenl.
Repressive activíties have been conducted by djrecl agents of thc metropolitan 5tate
Oike!he U.S. anned forces. the Central Intelligence Agency, and the Federal Bureau
of lnvcstigalion [FBI]):JI by agents of the local Puerto Rican governmenl (sur.h as

"'n.e impo<ilion of An",rican cilizen<hip jo 1917, di<cu>.<ed ar Ieogth in cha¡Ke, 7. is a ,00<1
eumple of.o .tl of sy",bI,líc viule"ce, .n inllonce 01 coerclOn !h.l. in riJe ver.;'lile m'nn., io which
l.w mlllly times op=rale>, eoe"rua!ly IlIMHIlCd I "per.u •• i•.•..eh"-""I«. be::oming 0Jle o(!he ley pillars
el Ameriean beg.mony.

"Two c""'pl", "f re.,i'la"" •• irocd al enncrerc rn.oif',I'li,,", of coloniali,,,, have beeo!he Com-
pilign of oppo<ition lO lhe d,...fl iD !he 1960s aud lbe 'lrUggk: lo e'pel lhe U.5. Navy fmm !he ¡sland o(
Vl<tlu" .

.HSe< RONAl,ll FERNÁNDU, THE DISENCIIANTED lSl.'.ND' PlJUTO Rrco ANO TIIE UNITW STATES
IN TIIE TWE."T1Ellf Cf,vroRV 206-211() (1992); Loonor Mulero. Adm;u /ir PUUCII.(;'Ófla indepttuientlSla!
ti FBI, El. l\UEVO DíA. Mmh 17, 2000, al J{): Leono, Moiero, Ord."" ti "'BI '"V.,lisur,. a sí mismo
en rl CtUO d, k<s rarpelOS, Et.l\'UINO DíA, M..-ch 22, 2000, al 36.



"~~ E>rAOO L[IIREASOCIAOODE I'uEl<TORIco. CoMISIÓr<D£ DEREOtOS CIVU£S, Ir<FORME-
DISCRIMENy PERSECUCIóNPORRAZCI'ES Pot1TlcAs: LA \"RÁCTICAOV8ERNAMENTALDEMANTf..'<a
USTAS. FICH:EROSy ExP£DIENTES DE CruoAllA:;OS POR RAzóN DE lr>oot..OGíA PoLíncA (1989)
[COMISIÓNPE DERECHOSCIVII.f.'I; Norie~. v. Hemándel Co160, 88 J.T.$. 141 (1988) and 92 1.T.S, 85
(19'>2)

)]COMIS'ÓNDEDERECHOSC,VILES, ,upra note 32: Norieg. v, Hernán<iez Col6n, ,upra nO!e 32.
"More elabcrate de"",iptíon, "nd analy'", of th. hí'lOrical ."nI, ment;oned he",in can be found

iLlOORpONK. LEWtS, PUEH'ffi RICO: FRéEDOMANOPo'VER 111THE CANt»~ti.IIN(1%3); F~.RNANpO
!'lCÓ, HtSTORIACE.'iERALDI: PCEHlU Rtco (19S6l: JosÉ TRíASMONIlE, Pul'JilO Rtco: TItE TRlAt..SOF
TlIE ÜLDfST COUII..-v IN TItE WORLO (1997): RONAlD FERNÁN0E7~Los MACllF.TlllOS: THE WEI.LS
FAAGOR08BERY ••••'ro 'mE VIOl.U.'T SfRUllGLE l'Oll Pl'ERTO R!cAN l~ (1987); RCt><AJ.D
FEJ<t<I..,"DEZ.TIIE DlSENCli•••.'<TaI tSv.NU, "J/"~note 31; IvONNE "'COST"', t... MOlIDAZA(1981): AR.
roRO MEÚ~"lJEZlóPez. LA BATAI.lJIDli VtEQllES(19S9); ASN NELSON,MURDERUNDERTwo FuGS:
'rHE liNrra> SUTES. PUERTORICO. "'''0 TllE CEllROMARAVIU-ACovER-trP (1986)

Ihe Puerto Ricaa policc ond lhe Puerto Rican lustice Departmenl);" by polílica!
panics; Dad even by "pri~'ale" aClors operaling in lhe realm of what Gramsci and
Olhers would eall "civil ~ociety."Jl A few illuSlrdlions of these repressive practice~
wil1 provide a rough piclure of the coercive dimension of American colonialism
during !he 20th tenlur)". They should dispel any nolion ¡ha! American colonialism
has been an entirely benign phenomenon totally devoid of the harshness and the
pairúul. e~'en brutal, effects of European colonialism!'

The first three dccades of Ameri~an colonial rule were panicularly harsh, Poverty
Wa.'lwidespread, dcspile u relulive degree of modernizalion broughl ab(lUt by a pro-
gram of public works 10 develop transportation, communicalions, amI sanitation fa-
cilities and by lhe changes in lhe economic organization of Ihe country introdueed
by American capitalismo Ab~cnlee American corporations eontrolled the .lugar in-
duslr)' and exploited Puerto Rican workers. The depression of the 1930s aggravated
the condi¡ion of the Puerto Rican population, providing fertlle ground for an upsurge
in social agitation. Funhennore. the imperial refusal to solve lhe colonial problem
fostered the radicalization of the indcpendenee movement.

The first djrect, radical. and organized challenge 10 ¡he legitimacy of colonial
rule carne from the Nationalist Party, led by a charismatic Puerto Rican lawyer
trained al Harvard Univcrsity, Pedro Albizu Campos. Initially, the nalionalists par-
ticipated in the ele.:toral process. But after the eIections of 1932 [hey opted for a
more confrontational politics aimcd al inducing a crisis that would lead lhe United
States \O relinquish ilS control oyer Puerto Rico. The colonial administration re-
sponded vioIently .

A rapid Sllccession of evenll> cvcntually led tO the incarceration of Albizu Cam-
pos and other nationalist leaders. In October 1935, four nationaJists and a police
ollicer died in a shootout after police detained four members ofthe party. In Februarv
1936, the ehief of pollee, an American, was kiUed. Two young nationalists arrested
for thal action were, in lurn, assassinated while in police custody, As a result of these
events, Albizu Campos and olhcrs wcre indicted for atlempting to overthrow the
governrncnl of the Uniled Stalc, and were sentenced to jail terms of up to 15 years
to be served in a priSOIl in Atlanta, Georgia. In 1936, while Albizu was imprisoned,
thc poliee attacked a peacerul nationalisl demonstration in the sou!hern city of Ponce.
Nineteen people, incJllding two policemen, wcre killed, and more than 100 wcre
wounded A report by a commission of the American Civil Liberties Union. presided
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by lhe well-known American attome)' At1hur Gartield Hays, conc1uded that lhe pulice
aclion had constitutcd a massacre and put the blame on the American govemor.

NationaliSl aClivity sllbsided Ilntil after the return of Albizu to the island in 1947,
Another ~ries of evenL~. ineluding a nationalist revolt in sel'eral lowns in Puet10
Rico in 1950 and an arme<! af{ack againsl the B1air House, the residence of President
Harry S. Truman in Washington, ended in a new period of incarceration for !he
nationalist leader. lie was released again in 1953. But in 1954 three YOllngnation_
alislS [¡red gunshols into the floor of the U.S, House of Kepresentativcs. Albizu was
arrested and irnprisoned once more. He was not frecd unlil J964 and died in 1965.

The evenls of 1950 triggered a massivc wave 01"persecutioll against indepen_
dence supponers ol" a1l political shades. Many were delaincd without tria!. McCar-
thyism showed its race in the colony using as its principal inSlrument a gag law
adopled by the Puerto Rican legislature in 1948 (popularly ealled "La Morda2.a." or
"The Muule").11 The law was a Pueno Rican version of the infarnous American
Smilh Act of 1940.)(, Other forms of haras,ment became eommon. Many indepen_
dence followers were routinely denied jobs in govemmcn¡ and private firms. Police
surveillance and the monitoring 01' legitimate political activitics bccame cornmon
practices, The more mililant became 5ubjecl to visits in their homes by U.S. federal
agenls as a harassing taetic. At one point even possession of a Puerto Rican flag was
51lfficient lo prompl intervention by the Puerto Rican poliee."

These measures have had long-Iasting consequences in Puet10 Rico. The inde-
pendence movement was, in effeeL criminalized, Proindependence advocacy wa~
equated Wilh "Iad of patriotism," "communism," and "subversion." Not infre-
quently, to be an irtdtpendemisra in Puerto Rico af¡er 1950 meanl 10 become. for
many practical purposes, a political and social outcasl The resu[¡ was a pcrvasivc
fear and rejection among sigrlificant sectors of the poplllation of anything thar hinted
at separatíon from the United States. Althoagh sorne changes in that altitude have
becn noticed in rcccnt years, slrong Engering effeclS of those apprehensions are slill
evident among rnany people.

New econOl11ic, social, and political crises in the following decades created the
conditiofls fOf ncw challcnges to the colonial syslem, whieh, in tum, werc met with
new repressive polleies. Toward lhe end of the 1960s, a strong movement against
lhe drafting of Puerto Riean young men inlO the U,S. military and opposition 10 the
Vietnam war prodllced a series of confromarions. The FBI and the federal judidary
intervened actively to curo the proteslS. In the 1970s lhe role of the U.S. milita!), in
f>t¡erto Rico lilas again pul inlo ques¡ion by militant mOVemenls !hat called for the
withdrawal of the U ,S. Navy from Culebra and Vieqlles. Doz.ens were arrested and
indicted becallse of thtir panicipation in acts of civil disohedience.

In 1978 two young independentistas wcre killed by police al a mounlain top
knoll'n as Cerro Maravilla. The official vcrsion of lhe incident, 5llpponed by lhe
Puerto Rican Juslice [)cparlment and Ihe prostatchoud govemor, claimed thal lhe
police had acted in self-defense. However, a much puhlicized invcsligalion eonducted
by Ihe Popular DClllocmlie Pany-controlled Sellale revealed !hat the two mcn had

~Pub. L No. 53 of June 10, 194& (Puerto Rico). JqlCaled by Pub. L No 2 of Augu" 5, 1957
(Pu<11O Rico)

"Smith Al:, of 1940, ch. 439, 54 Slal670. 18 U.S.CA 2Jll5 (1940)
"s•• tVONN~AO~T •••, LA MOkDoUA (1987)
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been led to ¡he site by un undercover ¡¡gen! alld Ihat. as many proindependence
activis!, ¡¡lid ínlellccluals hall allcged, [hey had been Inurdcred ¡¡fter surrendering 10

the polite. The Cerro Maravilla killings shook [he public conscience. Their aftcrmath
,eems lO huye motivated a reasses.ment of!he rclntionship of [he colonial .tate alld

the population al large 10 [he independence movemenl.
In the 19805 a new c1andeslinc organization, Los Macheteros, sruged a series of

dramatic action. agaín.1 lhe U.S. military. They included an armed altad againsl a
Navy bus, in which IWOsailors were killed alld riÍne injured. ¡¡lid the destructioll of
n¡lIe Natíona! Guard planes, causing damages estimaled al $50 million.

In 1985. in a carnmando-style operarion, hundreds of American enfareement
officers arrested a group of Puerto Ricans in their homes in the early hours of the
morning and charged lhem Wilh partícipatíng or collaboraling in the 1983 multi-
million dollar robbery of a Wclls Fargo facililY in lhe United Slales. The Macheteros
had claimed responsibilily for the robbery, declaring lhatthey commiUed the robbery
as a means lO finance their revolU1ionary activities. Many of those arresled were later
convicled in a U-S. court in Conneclicul and have served or are serving time in
se~'eral American prisons_ Olle of the leaders of the group, Filiberto Ojeda Ríos, who
has since gone into hiding, was acquilted by a Puerto Rican jury of eharges arising
from ineidenL~ surrounding his arrest by FBI agents, who claimed that he had fired
againsl thern and wounded one of thern. Ojeda Ríos alleged he was only defending
himself and his wife against the gun-wielding offieers,

The public hearings conducted 10 ascertain the truth of lhe Cerro Maravilla
murders opened up new windows for understanding ¡he nature, extent, and dimen-
sions oí the decades-Iong per.ecution of the independence movement and suppres-
sion of other popular slruggles. One such discovery was the revelation that the in-
telligence division of tbe Puerto Rican police aOO the Bureau for Special
Inve.>tigations of Ihe Puerto Ricarr Justite Department had for mauy years kept so-
called subversive files on persons who were known or sus¡JeCled 10 be followers of
the independence. socialisl, lahor, femini.';t, environmentnlist, and otber social or
political movements or organizUlions. The infonnation containcd in the files had been
collected through undercovcr agenls, polke informcrs, and even unsuspecting
~ources thal inc1uJed job supervisors, coworkers, relatives, and neighbors. A civil
action filed in a Puerto Rícan court led to the re1ease of thousands oC such files.J

"

Both the superior courl lbat deeided the case and a separate inquiry by tbe Puerto
Rico Civil Rights Commission" conc1uded that, for decades, independence followers
llIld otliers considered "subversive" for engaging in perfectJy legal activities had
been subjected to a syslematic patlern of persecution.

One iHuminating aspect of these inquiries wa;; the evidence suggesting !hat U.s.
enforcement agencies bad taken an active, if not a leading, role in {bese practices,
[n faet, the interference of lhe FEl in Puerto Rieun political alTairs ba.d becn sub-
slantiated before. Documcnts oblained frem lhe U.S, Justiee Department through the
Freedom of InfomJatioll Aet rcvealed lhal!he FEI conducled a systematic campaign
of disinfonnation and destabilizalÍon against the independence movemenl in the
1960s and 1970s 8nd !hal the ageney medd1ed in the 1967 plebiscite and tbe 1968

~ ~~ Norie~, '. Hem1nd<l Colón, &S J.T.S. I~I (l9SS) orod92 J.T.S. SS (t992).

"COMISIÓN Df'.DUlliCl10S CIVILES.s~p'a""'''32_

general eleetions:'" On March 16,2000, during a congressional bearing in Washing-
Ion, OC, answering queslions by José Serrano, a represenlative from New York of
PuerlO Rican origin, lhe Direclor of lhe Federal Bureau of InvesligatiOIIS, Louis
Frceh, admitled that the FBI had pcrsecuted independence advocales in Puerto Rico
and promised a full report on the maller." The ne~t day, Frech crcated a 18Sk force
lO invcstigate.'l As a result, the FBI has been delivering lO tbe Puerto Rican legis-
lalure thousands oC file.>kept on Puerto Ricans over the decade.>, including volumi.
nous records on Nutionalist leader Pedro Albilu Campos and forroer Govemor Luis
MuiíOl Mann.

Law ha.s lhus clearly been used at various levels and in multíple fonns in !he
coercive dimension of the colonial Slate. Laws, legal procedures, legal personnel,
courlS, and enforcement agencies have al1 been deployed againsl lhe various sectors
thal have suffered perseculion antl repression. La\V has also heen lIseJ as a ~ite lo
contesllhose pracliees and scek rcdress, as the suít seeking enjoinmclll of tbe practice
of keeping subversive files dcmonstr:ltes.

[mportant seclors of the Puerto Riean population huye come to perceive roany
of ¡he aClions aOO practices described as illegitimate, BU! OIhers have "validated"
those actions aod practices, al various moment;;, with reference lo !he nOlion !hat
Ihey are appropriate \Vays oC dealing witb "subversives." In lhat sense, lbe comin-
uation of tbose practices has depended on thc e~istence of a social understanding,
of varying degrees of e~lension and depth, sunctioning tbeir legitimacy.""

More !han that, those practice$ may have had the effect of bultre,~ing the very
social consensus on which (hey have depended for their efficaey,'" Thus, lhe perse-
eution of tbe independence movemell1 after the 1950s was based, lo a large e~tenl,
on a .trategy of criminalizing the aetivities of its members in a variety of wuys. The
most glaring aetions in this sense \Vere detaining people for possessing Puerto Rican

"Su FfJ!SÁ"DEl, THE DlSE'4l:"JlAl'TfO tSI.A:<D, "'''P''' nol" 31. eh.p. 8. Aa;oojinglO documo:nl.\
dted by l'ernándel, !he FBI', prinwy taClie. in t967 aod 1968 ",ere '" "e()llfuse 11><indep"",ün¡j.lla
leader>. e.'ptoil group riv.lries alld jeaJou'Y. ioH.me I"'rsonaJiIY "onftiets, cmascul'l< ¡he 'Irenglh of
!hese urg.niZ¡llion" and !hwart aoy pos¡;b;lily uf proindependeoce uniIY." Id. al 217. Fem.1nd", eon-
cluded, "The ct<'ClOr.l impa<:lof Ibis lllir""lncm .lId inlerferenco wa., felt jn IWOprimJrY ureas. Firol,
by cre.1liog di,sen';otl wil~¡n lb, group', _genl' hctpe<l .ven lb, po<,ibi¡ity lo,t imJependenee
acllvi'l< wuuld uflee .~.in become" ,jgnif1cuIII force in i,tand polilie>, Second. nnd mOre impottanl for
"ny ulldmlanding of!h, islllJ\d fmm 1968 unl¡ltoday, Ibe FBt eonlinued • ]lOliey of n.rao,mem Ibat
"began'" wilh MulÍo'" enactmem of L<>Mordoza in 1948. A young'ler boro in 1950 o, t960 gre,,' up
fearing lhe e~ces of any indc¡><nde""" aclivily. ThaI foar bec>m" (and ~m:Il",) an inSliunioo-
aliud pan of Puerto RicaD polillCallif., and dle FBt rnllSlll.\Sume a good degree o( respoosibilily fo.-
belping lll< Popula= «r>~ fea< inl£>lh<: l>earl of an)'OllC considerillg an iodepefH!ero:e poslun:."' Id. al
217,-t8.

., Loooor Mul",o, AdJrliIt la pem,cucidll " illd./Jtlulelllú,as. supra nOIl: 31, .1 lO.
"Lo""", Mul",o, 0111."" <1FB/ ;''''''1;8'''"'< 11'" miJl1IO, '''Pra oOle 31, m 36.
"ni, IlSsenion i, supportl:d by lhe linJiog, and eooclu,io", of Ihe Pucnu Rico Civil Right,

Commi"ioll in il.>Ciled repon. CoMISIÓN D~ DI:"HCIIOSC1V[LF.5,S"Pro nOle n. S"" at,u lhe concllm:UI
opiniu,,' uf Associnle hll"ic", Fedcricn Hemán<Jc, Denton ,nd )aim" Fu,ter !krl;ngeri in Norieg. "~o
Hcmándcz Culón. 92 J,T.S, 8S," 9656 .nd 96S~, respeclively.

"Cren,haw ,uggesled!hal tIl" ""ocre;"" uf ""r>Cunseming group' "laY provid< un hnpurtanl re-
¡.f",ccmem lo lll< crealion of eOn>cn,u, ."'<>ng ,,11lS"'" lhal do accep< U1cleg;limo<y of lhe dominam
order." altudin, specifically 10!he "po",ihilil}' thalibe """"ion of Block.<may pm,idc. basi, fOl Olbers
10 cansenl 10 lb. dominanl O/de," in American ,oeie¡y. Kimherie W CrensllJ ••., Rou. R40nll and
Rt,"""hnrtlll: Tm •••j""""'ian and ug;u""'lioo in "'llIidi.lcriJfliaaria~ / ••",. fu CIlITIC~L LEGAL
TJK.II.•;¡m' Mi A'IF.KIC.V;-GERM."o/<Of.ll"n: 274 (e. Joerg.' & D. M. T",be~ Elh. 1989).
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lIags alld keepin8 police files of independence udvocates. Placing many fonns of
indcrcndcnce advocacy outsidc the law, formany or syrnbolica\1y, contributcd lo
creme a social spacc of illegitimacy thal had a negutivc etTecl 011 !he way maoy
people viewed the movement. This perception of illegitimacy, which translated fmm
¡he legal to ¡he polítical and vice versa, generated or promoled altitudes adverse to
uny proposal of separation from the Uníted Statcs. The coercive dimension of U.s.
poliey depended on ¡hose VCIYaltitudes for ils effectiveness.

tt has taleeo muoy ye<m for independence 10 be \liewcd ugain as a legitirnate
aspiration by [he population al large. This has occurred ¡argel)' as a result of the
events sUlTounding the deaths of the two independentísraJ on the Cerro Maravilla
mountainlOp, By 1\01'1,however, American hegemony over Pucno Riean society has
developed deeper roots, and independence is rejccted on other grounds, ll~ political
and legallegilimacy as a slatus formula is one Ihing; its perceived viability as an
economic, social, and political projeet 10 be embarked upon is quile anotheT,

The Discourse of Rights

It is crucial 10 remcmber, in the context of the fonu of colonialism thar the Puerto
Rican situation rcpresents, ¡hal lhe coereive dimcllsion of the colonial regime has
becn inlerwo,'en, in a relatiollship !ha¡ transcends mere coexistcnce or contradiction,
with a widely accepted discourse of rights, !he inslitutions of represemutive democ-
raey, alld an otherwise generali7.ed observance of!he rule 01' law. In the seclions that
1'01101'1,I discuss how these phcnomena have opcrated to constitUle subjectivities and
cOllsolidate American hegemony in the island. 1 wil! Slart Wilh Ihe discourse 01'rights.

The notion uf rights is a key feature of modem law, A righl may be defined as
a cJaim !ha! a subject may make'Ún others with Ihe legitimate cxpeclalion 01'securing
compliance lhrough establishcd mcehanisms, The central aClor in a modcm legal
system i~ the legal subject, who is eon,eil'ed as a bearer 01' rights and obligations,
In cJassical jurisprudence!he debale aOOmr¡ght" was mostly confined lO an argumenl
about ¡he sources 01'rights. Positívists would accord !he status 01'rights only 10 those
cJaíms san,tioned by positive law. Natural rights theorisls would justify rights by
refcrence lo higher principlcs or nonus conceived eilhcr as emanating from divine
authority or as requirements 01' "natural" or practical reason, Present,day debates
slill rellect these lensions, For exanlple, contemporary human rights philosophy lo,
cates !he saurec 01' rights in various conceptions of human nalure OTby reference 10
lhe nolion 01' human needs,

More recenlly. a new controvcrsy has erupted, largely as a result of the writings
01' critieal legal scholars. The debate hinges on lhe exlent to which rights discourse
is linked to divcr,;;e forms 01' dominarion. MOSI 01' the discussion has focused on the
dynamics of rights discourse within industrial or postindustrial democratic societies,
Linle attention has been given 10 lhe dynamics of rights discourse in 11colonial
-,ening," Becau,c of its relevance, before addre,sing ¡he particular siluation of Puerto
Rico I will discuss the main features of what has been called the "critique of right.s,"

" For " o"",bte ""púon, 'u John Comorofl, supra oole 9, for a di",""ioo of!he imporlaIlCe of
righl. daim, 'm'mg Males in lhe intorll.l;onal aren" seo Onumo Y.,u.ki, 8el","" Nul"ral Righl' ai
Man ar.d Fu"""",e",al /I.¡ghlJ ai Slole" In E>JUGHTENMI=, RJGHTS~"" KFV<JumON, supra nole 8,

Critique o/ Ri¡:hts

As formulatcd by critica! scholars in Ihe Unilcd States, Europe, and other countries
within the Westem legal tradilion, the crilique of rights has revolved around two
fundamental problem~: (a) the limits of liberal rights discourse and (b) ilS (negative)
political and ideological effeels,

Writing from a feminist pcrspcctive, Smart summarü,ed sorne of!he perceived
limits of righlS discollrse, panicularly fOTslIbordinated groups," TIte most obvious
limit, conceded by liberal theorists, is !hal Ihe recognition 01'rights is not a guarantee
of lheir actual enjoyment'" Tltis is the famous problem 01' the ever-present "gap"
bclween fomlul dcclaration and "reahty."" Second, rights ¡Jo not necessarily ~olve
problems. They tend to oversimplify complex power relalions, focusing on one aspecl
of lhem and most of the time failing to conlextualize tha! single aspect wilhin the
muhiple dimensions in which social problems usually accur"- Third, although for-
mulatcd to dcal with a social wrong, rights are always focused on the individual,
whu mus! prove !hal his or hcr rights havc heen violated,5~ This ¡ends lo preclude
any formulation 01'collective righl.5t Founh, rights may be approprialed by lhe PO"'_
erful to funheT IheLr own illlereslS lo !he detrimcnt 01' !hose who sought prolection
by lhe enaetment 01'a particular righl." Fínally, any c1a¡m 01'rights can be effeclively
coulllcred by c[¡¡i11lsof competing rights,l\ This, in fact, is a variant of the indeter-
minacy critique, which was Dne 01'the earlíer contrihulions Oflhe erilicallegal sludies
movement and has ,lince become pan of much current !heoreticaJ wririag about law.'"

"'CAROL SMAn, ~F-MINJSM~NIJ1m: POWERm I.AW 13~-59(t989),
"Id,al143-4.l

"Su a/s<,E. Dcnninger, GIJW~1li "".<i'lo"". i~lile f.It1ds~ (Ji Ba:<icRiglu, (PrMtd~"' and
Organi<Dli",,¡. in Cl<mcAl. LEGALTlI<JI.'GfIT,supra noIe 4~; Richard D.I'.uler, Th~ Eff,,",vrEnjoym.m
Q/ R'ghts. in CWtTICAI.LWAL TfI<JUGlrT,'<~pra nO!e 4~: Sh"'ji, "'pra IIOl08, al 273

"S•• SMART.;'''pra nOle 46. ot 144,
•• id, al 14,.

"Bul ,ce (k,.td G, Post,ma, /" Drirnce o/ 'F,."eh NOI!Se~u" F",Id""'.mal Rights i~Can.rliru.
IlooaJ Jkrisp",d.lItY. In E1<UGHrEI'MF''-T,RIGHTS"'''0 REv<JL~nOl", >"Pro ""le 8. alltO, 8Iluing l/i;I¡
lh:re ¡S "00 IoglcaJ borne, \O 'P<'aling of rights "f &roups. d=s, 1UIle>.corpor1ltions, nauoo:; or
filITlities,whieh ngh" are noI reducible lO righl' of members con,i~c",d apan fmm mei, membcrship
in tbe grvup" and Ihal "i[ i, con~ei'"ble, ~Jen, Ihal ,ome riglll5 might ",eore eotlecli'e good, or
iOlereSls," Shivji ~Iso rai",d !hi, ¡¡(¡,sibitil} from. J.1an<iSlpe"~IÍ"., ct.iming m'l in !.he 'pecir,c
CO~leAlof Africa!he struggte f", ri&!llS~•• 10 be n:conccp!uoliled SIl dlal !he ceon-ol dolllalld>.be casI
in l=ns of con""i •.• righlS, paníeutarly!he "righllo sdf.<JelerminatiQII" cad !he "righ,1O orpnile."
SbivJL, '''pra "ole H. al 283, lo me fietd of imemalion,,1 IJ", Ib«e ha.' be.n, ,ince World War [J, an
e~\'rg.lICe of lhe rc~ogtlit;on of colleclil'e righlS in tilo fom" of ",ighl' of ¡>copl•... S" O"uma, ,1"{Jra

nOte 45,"t tH-45; Anna M;chatsh. RIghu o/ P'lJpl" l~ Sel¡'D~I"",i"alian i" 'M,malÜml1l Wl>', in
J<;.<;UIo5OF SElF.DnfllMJ~nf(W, s"pro nO!(: n, al iJ /2.-75, From lb. Cri(ICS'¡oim of VI.'" il m.y
be arg~ !ha, 1110""argum.rus and deveto[llD"nl< n:prestnl onty an app;lfCnll13flSCCndcnceof d"-,,icat
ioo•• idu.Ji,<ffi by repla<iog jI ""m. oc", lind of "grnup indivlduoJism" !hal, utllmatety, sep••••le> ooe
gmup from ""'lIher and predudes th. formanoo of Iruty universal rol.lioos of SlllidJrily, Frnm me
pcnpcctive of ¡>otill~.t economy, lh,,~ phe"omeIL" m"y "" c'ptoined o, ",",le p""ihl. by the (r:m,for-
ntouorn. relaled, un lhe one band, lo tilo del'etopmonl "r corporate capiult;,m and, 00 !he o!.hcr. l<>L~e
laldcncy toww a gtol.d economy bo.<cdb<>Ih00 CfImpellbverlOSSand imordopendence 11OOn,ct>lt""u"e
un,t', auch as talie c"rporauollS and <tat•• or, e"en, btoa of SI.I.s

"SMAR1, l'kpra nole 46, al 145.
"Id.
"Su Frunoe, Ol,en, Ub"al I?igh" a"d Crj¡j<:u/ /.,1'8'" TheMy, '" C~ITI('AL Lt;G~1.THOU!JHT,
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As Olscn expressed it. "in uny importam social conftict euch side can present equally
lagica] arguments tha! lhe Cllllcept 01' protccting individual righlS requircs thal Ihey
prcvail ayer lhe olher side.""

For roany critica! >chalar.> law is riddled with a radical indclerlllination, lIS pro-
visions do nOI have a fixed Illcaning. Any meaning is provided by the interpreter.
IrnerpremlÍon, especially judicial interpretation, is un exerdse of power. Rigbls dis-
Cüurse, therefore, is a malleable ¡n,numenl thm roany limes ellds up serving the
inlcresL'; of !he dominalOrs. This mdical ambiguity has been explained in variou>
ways. lIS ,ouree mal' be locUled in the equivocal nature, Ihe pliability, of language,
35 lbe legal realim demonstrated long ago. BUI il may go even furtber. Picciotlo,
for e~ample. referrcd to an ¡nherent contradiction in law arising from tbe tension
bctween the requirement of generality of application and the need for specificity {a,
a preconditioll of predictabiUty}." Therc may be otile!" e~planatiol\s.

Thu" the ambiguity 01' law may well re,ide in the very purpose the liberal ideal
nscribes to il: the definition of a sphere of autonomy for lhe individual. In the liberal
worldview, individuals are subjects competing for social goods, and their claiIn, are
conllieling demands in an ever-e~panding field of commodified relations where needs
are sali,fied and personalilY defined. The ifldeterminacy of law would provide the
needed l1exibility to aceommodate these cOfll1icting demands in continually shifting
circumstances.

The queslion remains whcthcr rights discour,e, as a form of refening to social
relations, can survive the lranscendence of a "'liberal" culture and whether, in a
dilTerent social world, any lype of rights di,coursc would still be afflicled by a radical
indetenninacy. If such were the case. we would have 10 lcok to deeper causes that
extend beyond law and beyond existing social re1alions. Kennedy, fOf one, referred
to a "fundamental contradiction" belween the need and the fear of otbers tbat was
supposedly rel1CCled in law's provisiuns and, inevitably, in judicial illterpretalions of
rights." Along these lines, but avoiding the essentíalism exuded by the fundamental
contradietion the,is. it could he po .•ited that, inasmuch as social Jife is so often
riddled ",ith paradox, any attcmpt lo capture social relations through normative dis-
course would almost certainly be doomed to bear the burden of indeterminacy,
RighLo;,lhen, would be, al ¡he very least, an ambiguolls value subject to the contin-
gencics of power and other social und hi,torieal conditions

The critique of rights also draws attention to the perceived negative effects of
¡he discourse of rights. Three dislinct critiques can be identified from the most recent
theoretíeal debates aboul the polilical and ideological effects of rights discourse: (a)
lhe individualism (or alienation) critique; (b) the disciplinary eITect of rights c!aims,
and (el the '"rights fetishism" critique.

The indívidualism or alienation critique can be traced back to Marx. For Marx
liberal rights nO! onlyddincd autonomous zones for individuals, but also set them

.''';'1'(( 1I0te 44. al 242; Po,lema, ""I'rQ ,,,,lo 51. at 116-19: Jam., llo~l •. ;mmduclion, in CR'TlCAL
lJ:G~L STUD'ES ,¡ji, x¡x- xxi (Jamo, ¡¡"yl. Ed. 1994).

"Oh,,1I, '''P''' "Ole 54, al 242.
"Sol Piaoiotlo. Th4 Thtaf)' nf ¡M Slau. CIa.<,Srruggl" "rul IN: Rul. o/ La",. in MARXlS>t~ND

LA"". '''Pra <K>U:16. al llK
"Kern>edyjo,01 '"¡«:an,ed"1h<:fuooamernalconttadicliooanaly$i••• a "rcHicdabslJaC\i<:la.. Peler

Gabel & Du"""" K.nned~. Roiln.u Bu/ha•.••'. .J(j ST~N. L REY. 1. 15-16. 36 (l984).

apan from others and alienatcd them rrom their own social nalUre and ¡heir com-
munity, In his famous essay "011 the Jewish Qucstion," he statcu Ihe following:

lhu.< noJle of lhe so-calleó rights uf mun ¡¡ocs be}'olld egoiSlie man, man as he is in
dvil sociel}'. namely an individual wilhdrawn behind his pril'utc inlereslS and whims
and oeparate<\from the communily. Far from the righls of man concciving uf llIan as
a s~lcs-bcing, species-Iire ilSelf. sociely appears as a framework eXlerior to individ-
ua,s, a limilalion of tbejr original sclf-sufflcieney. The ooly bond lhal bulds them
logetller is natural necessily. netd aod privale inlcres!. lile cunscrvation uf the'r prop-
eny and egoistic person."

[n sum, the discourse of rights reinforces individualism and ¡¡[ienation from self
and from olhers. Fínc repUeated Ibis cr¡licism by asserting lhat "lhe law seems to
engendcr cornmunity and commnn hUllla~ity. but al the samc time. il produces mutual
isolulion, indifference and antagonismo u.N Writing from another political Slandpoint,
Olendon argued lhat American "rights talk" enhances individualism, jnsularity, and
the neg1ccl of responsibi1ity.'" Piecinuo added to the Marxist critique by suggesling
that the ehanneling of struggles imu the fonu of daims of "hourgeois legal rights"
breaks up any mo\"ement toward solidarity thmugh the operaLion of legal procedures
tha! recogni:re only the individual subject of rights and duties .•' Merry raised a
similar point when, analy2Íng the cultural impact of domestic violence court cases,
she conduded that "lbe nature of the law and ils individualist eonstruction of rights
continue to cons¡ruct ¡he baucred wumun as an individual suhject, enduríng an in-
dividual injury rather than a col1ectivc wrong.".'

Prom lhe perspeclive of política! economy. íl may be addcd that the lendency
in market-oricnted societies to commodify aH relations, and lO conceive af aH a5-
pírmions in tenus of value. results in !he transfunuation of "righls" into things
owned. This deve10pment could be .Icen as reinforcing \\Ihat Ibbcrmas, following
others, called tbe "possessi~'e individua\ism".' tbal charaeterizes the dominant
worldvicw in capitalist socielics. But Habermas himself has refutcd the thesis that
thc notian uf rights is inevitably individualislic. Rights, accordir.g to Habermas, are
constructed in the coatext of illtcrsubJective relations. To assert a daim as a righl is
lO iuvoke lhe recugnílion of the other members uf the communilY as a legal subjcct.'"
"RighlS," argued Habermas, "are bascd un the reciproca! recognilion of ccoperating
legal persons.""-' He added,

Al a cOIl£epllml leve!, righls do nO! immediately refer tu ulomislic and estrangl'd
individuals •...hu are po="""ve1y sel agaiost one anolher. ÜI1 the comrary, as elernelllS

"Karl M.r>:. On ¡he ; •••.i,h Q"~.,ion. ;n XON.IE'<SE CI'ON SnLTS: B>:'''ITMM. R~RK.E N'lD MARX
ON nll. R'GHrs oe MA.'< 137, 147 (Jercm~ W.1dron Ed. 1987).

"'¡¡oo FIl'E, DEMOCRACY ANU TlOh RUL~ OF L~w: LIBERAL IOEALS ~NP MAI<XI'<TCRmQuES 145
(19~4).

"'M~RY ANN GLE.NDON. R'CH1S TAI.K: Tlll' lMl'(>Vf;RISHMENT OF PUUT'CA'. D'SOOUkSE; (1991).
"I'¡~CiDIlD, 'u/m, 1I00e 5fi, ni 175 .
"Sal1~ Engle Me")'. WiJe Balleríng aua ¡M Ambi.~"jli •• oJ Righ¡,. in IU¥Nmms. PUllTlCS. ~ND

Ric'fTS. '"pro liDie 9, al 305
•• JIJRGEN HABERMAS. LEr.rnM~ no", CR'\IS 77. 82-83 (19881.
"Jll~('""''' H"'BERM~s..B~1Wl£l< F~m Mm NOR).I.~:CONnl'Bll11OtIS lO ~ DlSCOURS~Tfll)RY

OF LAw ~"" l:lBtocuCY 88 (19961.
"'d
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of!he legal order. ¡hey prc.~uppose collahüralillll among subjecls ""ho recognize one
another, in lhetr reciprocall)' related nghlS and dutie~. as free and eljllut citiUIl,,""

In Ihis view, rights are seen as buttressing the relalional nspcet of living.
Olher authors have also stressed the capacilY for rights discourse to build social

re1ntions marked by solidarity rather than isolation, Scheingold, for examp1e, has
maintained Ihal the claim of a righl, particularly Ihrough litigation, implies a certain.
politicization of a demand, which may contribute lO Ihe fonnalÍon of a coHective
identilY lO tbe extenl that the c1aim is made by groups of individual, wbo view
themselves as sharing a common plighl." Sherry has argued !hat many of!he most
important righls thal eventually made their way into the U,S. Constilution "serve a
eornmunal or civic purpose." "Cel1ainly many of!he rights were necessary or useful
to a deliberative republican citizenry (freedom of speech is one sllch right), an.d
others offered 'proteclioll to various intermwiate associations ... designed lOereale
an educated an.d virtuous e1ectorate.' ,,611

Building upon a Foueauldian analysis of power, Smart asserted that !he c1aim
for righl.~has anothcr important effect: lt generales new mechanisms for surveill:mee.
regulntion, and conlrol. The reeognilion of a legal right immediately calls for !he
establishment of a macbinery lO enforce il. Tbis machinery enhances the power 01'
!he state and regulatory apparaluses, which cJaim the need for more informaliun
abollt the sllbjects enlitied 10 rights.69 Piven and Cloward, among others, advaneed
a similar in~ighl almost lWOdeeades before in relation lO welrare recipients.'o

'nle Austmlian jurisl Valerie Kenuísh has &ulhored all elabomte fonnulation. of
Ihe "rights feli,hism" critique." Workin.g [rom the basic calegories of Marxist po-
litical ecollomy, Kcrruish concluded !hat liberal legal pmctices and jurisprudence,
operating as ideology, have helped 10 produce a social phenomenon Ihal may be
described as "rigbls fetishism." Qne aspeCI of rights fetishism consim in lhe uttri-
bution of a unh'ersal value to rights, much in Ihe same fashion as cornmodities are
ascribed a universal value (of exehangel apart from the specific use value of each
objecl produced. Atlother aspccl is the process wbereb)' "rigbLs" becorne an abstrael
reality thal begins lO comrnand cel1ain veneratíon.. Finally, fetishization in.volves a
process by whicb the identity of a person i, defined by his or her righls-hy the
faet Ihal he or ,he is a legal subjcct.'Pl In short, il is having rights that constilule.~ !he
person, or more precisely, rights are the source of one's value as a persono This is
the most profound effcct, io !he realm of consciousness, of the discourse of rights.

The critique of rights has eliciled vigorous responses. In the United States, par-
ticularJy, lawyers el1g~ged in aclivisl work and feminisl and minorilY scholars took
10 task !he critical legal slUdie:; critique of rights by stressing the benefil;; Ihal !he

"'Id. (rmpha<isin Iheoriginal).
"SruART SCI-Ilill'GOUl, THF PoLrrlC$ Of R.¡(1trf'j: ¡..•.""vus, PuBUC POUCY, ••••'<D F'oI.rncAL

ClIANGf.(1974);Ie<.W chap,9.
"Suzanu. Sherry,Rigna Talk: MU-JI Wt Mean Whal W. Say?, 17 LAw& Soco I~Q.4Ql. 498

( 19'12)
"S;< .•.U, .upra no'. 46, al 142, 143,
"'Su F. P,y£'" & R. CLOWARD, RffiU •••••TING TIIF. POOR: T11E FUNCl10NS OP PuBLIC WEI..FMlE

(191\), ,ee al,o Anlhony v. Alficn. Tht ¡\"',-"".,.;~,iJ{ PowfT)' u,w and a n..ary o/ Diolo!;.; f.mpav.'-
""'''101,16 N,Y.U, REV. L, & Soc. CHANGr,659, 667-SS (19Sl-8S).

"VALEMIE Kf.RR'"SH, JU~I.\PIl.UDENC" As !l>fOl.r>GY (1991).

"Id, ,sp. 139-65

claim ror righls etlluils for ¡hose in .wbordinated positions in sacielY," For Crcnshaw,
"rights have been im¡xJrtan!." "lbey may have legilimalcd racial inequality, bUI
(hey have a)so been ¡he means by which oppresscd groups have sccured bOlh entry
as formal equals inlo lhe dominant arder und !he survival of their movemem in lhe
faee of privale und Slale repression. "," Olsen suggesled chat one importam value of
lhe possibility al' claiming rights is lhe sense of human worlh Ihat such cJaims
rcinforce in !hose making thero." "On a personal leve!," Olsen wrote, "lO c1aim a
right is to 3.Ssert one's self-wortll, lO affirm one's moral value and enlillement. It is
a way for a person 10 make a c1aiil1 aboul herself and her role in lhe world, ,," This
reasoning eoovens ¡mo a positive gaio the effects of righls Kerroish altrihuled lO the
phenomenon she laheled "rights felishism,"

Tbal rights provide benefits lo ['Copie, ineJuding Ihe less powerfuL io something
lhat mOSl critics of righls diseoo!;c would concede. Marx himself did not rule OUl
"hoorgeoio rigbl,," as a mere sham. Fine has interpretcd Marx's critique as one
direcled not at individual rights in themselves bUI al tbe limited nature ofthose righlS
in bourgeoi" socicly. The question for Marx, aecording 10 Fine. was not lhe aholition
but the enlargement of individual rights, lhe limÍlless e.xtension of righl untiJ it
encompasses Ihe totality of human cxperience." Picciotto admitted lhat a right "en-
capsolated in bourgeois legal foml is eel1ain.ly belter than no rigbt al al1": lhe aim,
however, js to lranscend the limilalions of this fono if social transformation on behalf
of!he working class is 10 succeed,'"

Kerruish also proposed thal rights "be laken seriousJy" in al leasllwo senses:
(a) Ihe c1aims of subordinaled people are c1aimo for rights and must be anended lo,
and (b) rights, if properly kept ro lheir spccifie contexls, have a polilica! use value,'"
There are ho!h polilical and moral reasons for Ihis at!itude. "The politica! poinl,"
she wrote, "is that in. a society struclUred by matcrially unequal social rclations,
pcople 00 lhe Jown side uf tbese relations woold be worse off Wilhout law lhan !hey
are wi!h law"; while !hc "moral poinl is still !he Kantian pc:rceplion of lhe ethieal
value of equal concero and respeCl for individuals, ,,"" Her "political point" implies
lhm the valualíon of righls has lo be contexlualized. To lhe eden! thal !he critique
of rights adopts the form of an absolute reJeetion of righls, withoul auending lo !he
historienl, social, and political eonlexl, ir slips inlo ahstracl, a priori theorizing, wi!h
the risk of beeoming what Olsen lemed a "new Seholaslie Ortbodol)'.""

"S.e, f.l., lid Sparer,Fwtdam.mallJ'"nan Rig1us, !.fgal Ernj¡lfm.lI/S. GJlli,h. Socio! Slru88I~: JI
F,,~N1ly C"úqlU! of dt. Crillcol úgol S'Uilie¡ Movt_m. 36 SrAN. L (Uov, 509 (t9R4): Ol",", J""ro
nO!.54: C,.,,<ha"', '"pra note 44; Mari MOI5uda,I.wking IIJ Ihe liollom: Crilic,,1 L.gal SIuJj•• and
Rfp"raaDM, 22 HA~V. C.R.-C.L L. REv 323 (1987),

"C",ll$/u,w,""'pra llOle44, al 293.
~Ol,en. 'upca nolO 54, al 244.
"Id.

"Su FINE, 'upr{l nO!<: 59,.' 129.
"'PicciollO,supra note 56, al t75.
'"Onoor lh. hesl ."aJy;e~ of lhe pol;IICa!use valu. of rightshas "cen pro,idO<!by lbc AIllOriC3ll
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golJ saw rightsas polil,cal""00",., lIlalcan he us<dfOIlhe off""l;," "ClIvaliuoand mOO;liz'lionof
<"cialgroup' Iu achieYo"",ial <hange.

"K£RR.~ISH."'Pro note 71, al 145.AquesrionKenui,h d"". llOI ••••m !O ""-l~" \lIhtlbcr<hr:
"lII<>ral""'asan far Iali"g rigl1lsseriauslywoold;mpl).lhalrighll, in lbc ."d, da ha,. a un"or••l •• lue,
'part f,om lhe;, ob,;,,", <p«iflc u,o 'aluo i" panicular;'edpolilica!con¡.~t,.

"Olsen, 'upra note 54. al 253.
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The Puerto Rican cxperience under American rule has differed in one important
respect fmm many olher colonial experiences, Thc language of rights has becn a
key feature of lhe dominanl discourses in Pucrto Rican society and an imporlanl
mediating phenomenon belwecn the Uoited Stales and the Pueno Rican population.
Almough in o!her colonial siluatíons ¡he discourse of rights may have been part of
!he legílimating strategies of bolh coloniz.ers and coloniz.ed. !he differencc in !he
Pueno Rican case lies in !he cenuality of such language iR Pueno Rican culture
duriog the course of the 20m century.

'"
111;GF.J\10NY THROUGH LEGAl, CONSCIOUSNESS

Several faclor,; may ha~'e conlribuled to lhis de~'elopmelll. For example, lhe
discourse of righlS was nOl foreign to Pueno Rican polilical eliles when Ihe Unilcd
Slates invaded the counlry, 1lley were welJ versed in ils nuances. Nineteenlh-<:cntury
Pueno Rican liberals had already made lhe c1aim of righls a major element of their
polilical discourse lO cOllfrol\l lhe oppression of lhe Spanish regíme, They soon
slarted lo wicld its critical edges againsl lhe new inV¡ldcr, Thus, a significanl nlllllber
among lhelll llegan 10 demand thcir "righl" to self-govemment.

Allo!her faclor may be the extellt to which, since lhe early days of lhc American
occupation, lhe suoordinated sectors of Pueno Rican .<;QCielYfel' allracled lO the new
regime. Many workers. women, and Black and mixed-race Pueno Ricans saw in the
fonns and symbols of American legal and polítical discourn: an opponunilY lo shed
lhe state of social oppression lhey identilied Wilh Spanish colonialism and wilh !he
Creole elile thm had exploited and marginaliled lhem." For e~ample, the fOllnder
of lhe prostalehood Puerto Rican Republican Party was a Pueno Rican physician of
Afríean descent who had sllldied in the Unílcd Slates. The suffragist movemenllook
in~piralion in its American counlerpart. The labor movcment of Eheearly pan of the
201h cenlury cstablishcd c10se links with U,S, laoor unions. In fact, !he lirsl Pueno
Rican Socíalisl Pany adoplcd statehood as its goal for the resolution of lhe colonial
prohlem of Puerto Rico.

A mird factor contributing lO the devclopmem of a rights-.orienled political cul-
ture may be me facl mal. especial!y sillce me middle of me 20tb centuT)', in many
respeclS Puerto Rican society has come to re5cmble more and more, in its organi1.ing
principies and daily practices, lhe societies of advanced capitalismo To the eXlenl
thallhe liberal discollrse of righlS embodies a cerlain cquivalence to the idcological
framework of commodity exchange in a capitalisl economy, as Pashukanis and olher
Man:.ists and neo-Marxists have suggested," il is understandable that a colonial 50-
ciety with a re1ativcly modem market econoruy would become !he site of a normative
discourse of social rdmionships ¡hat assum~ lhe fOrtn of expanding c1aims of in-
dividual right>.

A related faclor was the deepening insenion of Puerlo Rican sociely inlo lhe
worldview of modernity as the ceolUry progressed. By modemiry, I mean the cullural
forms associated wilh lhc development of induslrialized socielies and liberal demo.
cratic or socialisl statcs, Ríghts discourse has llecn a principal fealUre of lhese social
and cultural fonnations, panicular]y in thc versioll of moderoílY in American and
Westem European cullures. Rights discourse, then, has been an imponant COmponent
of modero subjeclivity. Puerto Rico gradually became a modem colonial society,
wilh a corresponding reliance on rights discourse 10 intcrpret and evaluate !he legil-
imacy of social and polítical relatioos.

FinaIly, another conlributing factor 10 lhe development of a righto-.oricnled public
and private discourse in Puerto Rico has been the basic conceptual and nonnative
framework 1he ruling eliles of lhe metropolitan Slale elaborated to facilitate il" c,>;.-
ercise of aUlhurily ()Ver lhe lcrrilory, logelhcr wilh lhe compromises they made to
atlend lO lhe material and symbulic demands emerging from the vanous sectors of

"Su \l,'ilf •• do Matlo, Cinlffin. LIl hcgmuJlIÍll de EsUJdo.' UnidM en (' ••• no Rico y ti lNfelMnden.
li.urto.lo.duuho, el.l/os y lo c~•• ¡j6nMd"""/, 16 EL CA~18f. CCWIUlPORÁNEO 21, 27-28 (t988).

"Su E"c"'~1 P...sHU •.•••••IS, l..•••w A-'<OlihRXlSM 119&3), F,,,~,supro no« 59; KEIlRUL~U, '~PnJ
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TjlE LECAL CONSTRUCl'lON OF IllENT1TY

Shivji made a similar poirlt, in !he African conlexl. arguing !ha! [he "struggle
for fonnal legal equality and democracy," casI in a new language of "collective
rights," "has still a role to play in the African formation. "12 Comaroff and Abel have
produced case slUdies lha! have shown how even in ils traditionalliberal fonn righlS
discourse was useru! firsl in generuting resislance against lhe colonizers in colonial
South Africa and, ¡ater, in lhe struggle againsl [he syslem of apartheid.31 The Japanese
jurisl Onuma Yosuuki, cll1phasi7.ing that lhe "r¡gh!s" formulation has a particulurly
strong appea! 10 those who are oppressed or alienated frotn various values and in-
lerests in socielY, predicled lhat

as long as t!lere remain, an apparent hierarchical SlfOClUl'l:in terms of po"'eT. a frus.
!ralion resulling lherefrom. and a keen desire to uprcss !he daims of t!le powerless
in a le,gitimate and errective manner, lhe allemplS lO fonnulale lhese claims as rights
will cominue 10e~isl."

This, he added, is aloo valid for interoalional society, whcre lhcre are enormous gaps
belween ¡¡ small numb<::rof rich and powerful n¡¡lion, and a large number of poor
and powe.rle5s ones, The poorcr nalions, he suggcsted, will benefit from recourse to
me discourse of rights.'l

The debate generated by lhe critique of righls has produced a new awareness,
on bolh sídes of the queslion. of Ibe ambiguity and even paradoxical character of
righlS. It has become generally accepted thal, from the point of view of polílical
struggles and auempts at social lransformation. the claim of rights has limitations
but can produce tangible b<::nefils.As Sarat ¡¡nd Kcarns expressed il, "We know nOw
thal rights can be sources uf empowermen1 aad proleclion for persolls ¡¡gains! lhe
societies in which they Iive, yet lhey can constrain lhuse samc persons.""" "Righls
persist and flourish," lhey conc1uded, "at leasl in pan, hecause of, nol in spite of,
their many-sidedness and lheir paradoxical qualilies.""
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the teITilor)"s populalion. 11 IS lO this conceptual framework that I no\\' turo my
atlention.

The governing eliles of the Unilcd Stales who helped shape the country's co-
lonial policy at the turn of lhe century had differing views regarding how to treal
the populations of the recently acquired lemtories. A strong currenl argued Ihat lhe
eslablishment of a colonial regime in those teITitories was nOI incompatible with the
recognition of basic fundamental righls of the subjected populatíons. ¡ndecd. to be
successful. the colonial project would have to rely on such recognition. The idea was
expressed very clearly by Senator Tener, who saw "no reason , .. why the United
Slates may not have a colooy" but felt lhat lhe country was bound to extend to any
colony tht;: "great principies that undt;:rlie the government" and lOmaintain there "a
free governrnent" and "Iiherty.""" Senator Teller's remarks synthesizcd the basic
political conceptual fral11ework thal wouló. in due eourse. be udopled by the thrce
branche, of the government of lhe Unitcd States.

This basie framework is clearly evident in the ratíonale of the Insular Case!!.
Those cases drew a sharp distinction belween civil rights anó dernocracy, between
"fundamenlal" individual rights and the rights of politícal participation. They reUed
also on another conceplual cleavage !hat distinguíshed betwccn!he "civil righ!s" of
the inhabitants and the "polílical stalus" of the !errilOry. These conceplual differ-
entiations wOllld juslify euending certain rights deemed "fundamental" while pre-
serving the basic subordinalion inherent in a colonial syslem.

A comple .••nOffilalive structure emerged from this basic conceptual framework.
The Insular CaSf,t made clear thal the inhabitants of unincorporated terrilories could
claim the "fundamental" rights enshrined in the U.S. ConstilUtion. Those guarantees
were deemed to be Iimitations imposed on !he actions of the territorial and "federal"
govcmments'" Throughoul the cenlury thal has elapsed since !he lirst group of cases
were decídeó, the Supreme Court h:¡.sbeen engaged in determining what lhose "fun-
dumenlal righ!s" might be. Thc Insular Cases themselves established thu! indictment
and lrial by jU¡y were 1101fundamenlal enough."'- Either by express holding or by
implícalion. lhe (our! has dclermined thal U!leasl the following conslilutional rights
should be considered fundamental. and lherefore applícable in Puerto Rico: freedom
of exprcssion,"J due process of la",."" equal protectíon of the laws:5 the right 10
trave!.'. and the protcclion againsl unreasonable searches and scizures." lt has been

"'Quo"d in José C.br.nes, Cí'iU:ll,hip 01'" lIJeAmeri""n Empíre, 127 U. PA. L. R~v. 391. 429

n.146 (1918).
"The "rm "federal" i, placed h.", in quowiOll morks !lec.u,,", strictly 'peaking, un1ncorporated

lerritori", are 1\01co",i<le,.d lo be part or lile fed"ration, bUl lenitory belongiog lo ti>: United SUlte'.
lo p<actice. howo •.or. lile go,ornmcm ofllle Uniled Swes i, ",ferred lO '" lile fodolld go.emmeot in all
its de.1Jing' "i!h ti>: lomloOes. In ,umequenlleU, Ihe qllillation m"'ks will be umilled bolh for stylislic
purpo;es and 10 COl1formwilb curreol u"'g" 01 !he lerm.

"'Ha"'aj, •. M&lll<i<;hi.190 U.S. 197 (1903): Dorr". Uniled Sutes, 195 U.S OS (1904).
"'B.Iz.x:, POlIO Riro. 258 U.s. 29&(922); Posada.> de Fuono Rico Assoc;3l<5 '. Toon,m Com-

pany of Pueno RJeu. 478 U.S. 1046 (19861
"'BI.nchi , Moralos, 261 U.S 170 (19231, ~retary of Agriculmre, Con,",l Roig. 338 U.S 604

(l9501, C."", Toledo •. Po.""" V""hl !.<a,iog 0>" 416 U.S. 663 (1974): Exom;oiog B<>ard,. ~l~
de: OlOto. 426 V.s. 572 ([9761

"£<amiomg Board v. Flores <leOtero. 426 USo 572 (19161; Calif3llO '. Torres, 4)5 U.S. 1 (1978);

H.rrís'. RJ:»;ario,446 U.S. 651 (1980)
"'C.lif.no y. Torres. 435 U.S. \ (1978).
"Segu,ola' Unilod Slato'. 275 U.S. 106 (1927): Turres y. Puerto Rico. 442 U.S. 465 (1979)

suggesled !hal, regardless of lhe ralionale of the In.rular Cases. mOSlof lhe Bill of
Rights of the U,S. Conslitulion should be considered eXlens¡ve to Puerto Rico.-
Puerto Ricans residing in Puerto Rico may also claim against the V.S. go\'ernmenl
those rights extended lo them by cOlIgressional legislation creating federal entitle-
ments.

Anolher dimension of lhe norrnati •.e struclure of rights in Pueno Rico consists
of claims thal may be made exclusively 10 lhe government of Puerto Rico. These
rights conslilule what may be called the "internal regime of rights." Their source
may be legislatíon passed by lhe U.S. Congress thallimits lhe powers of lhe Puerto
Rican government or provisions cuntained in lhe Constitulion of Puerto Rico and in
Puerto Rican bws. A group of sUth Slalutory righlS cremed by the U.S. Congress
was conlaineó in Sectioll 2 of the lones Act of 1917,"9 a híll of righlS c1aimablc
against lhe governmenl of Puerto Rico. The list included most of the righlS founó
in the Bill of Rights and olher provisions of the U.S. Constitulion, The provisions
of Section 2 were repcaled in 1950 by Publíc U!W 600,100 the U.S. Slalute lhal
authorized Puerto Ricam; 10 draft their own constilulion. The bill of rights conlaincd
in tbe Puerto Rican Conslilutíon of 1952 replaced lhe slalutory scheme of basic civil
rights adopted in the Jones Act. Thc Constitution of !he Commonwealth of Puerto

"Former As""',,"e Ju,tic.: \Villiam B=nan's corK'UlIeIll opinioo io TOfIeS ' .. Pueno Riro. 442
U.S. 465, 474 (19791. adberod 10 by JUSI;''' Sl<:Wnrt.Mmhall. and Bl""bnun. contained lbo oxptes.sion:
"Wha"'-cr lile yalidity of lbo old c= <lXh as [){l••",s . [){lrr ... and Bahae. . in ti>: particular
hístori.~l oonlexl io ",hieh lIlej' "-cre docided. !b;>.1(:cases are clearly 001 aulhoñly fo.-que,úoniog tilo
appUeali<>nof lile Founll Al1WJld",,,m_o< 3J1YOIhor prt>"i,ion af tilo Bil: of Rights-to!he ComIDOn.
wenllh of Pueno Rico io lhe 1970',." Id. al 416. R>r JllOre<lelailed discn",;ons of!he mntter, seo AR,•.•.OI.D
H. LElBOVlITZ, OF.:FINL••••O SrATUS: A CQI.lP1lF-I-lE:<SI\'E ANALYS'S Of UNITED STATES TERRITORIAL RE'

LAnO!'lS(1989); Da.id Hdfold. HOI>'Muen ollM Unill'd S'al..,- Cons¡j'ulion alla SlmUI"" are AppUcahl••
lo Ihe ConUllonw"alrn 01 Puerro Ri('O?, 110 FEO. RULES DEL 4)2 (1986): Jo<é A. Cohnmos, 1'""'0
Rico nnd Ihe Comliluljon, 110 FEO. RUlfS Doc. 47S (1986): R. Pé",z-Bach<, Applicabiliryol,he Uniud
Slale" COII'lir",;O,"o'u! F"deml /.<¡ •••., lo lile Comlllollwealrh o/ Pum" Rico. 110 FEo. Rl'\.,.s DEr. 485
(1986).

On. que'lion lhe Supr.me COUrt h.s ",[""ed lí) d<;cid. ¡, by v;"ue of whal elaU>t of lho U.S.
Coostiluli1Jl1 do (he "due P""O'j" and "e4uul p,oleclion" glU1r~nlees apply lo Puerto Rico. The Pifth
Amcndmcnt appliej ooly 10 Ihc f<:tlcr.l govemmenl, wilile lbe Fourleenlh Amendmenl i, addre,l",d lo
the 'lales. Tho iss,", i, JIul "'i(hall! logal hignilicanee. Por lbe Fiflh AmendmenllO proleC¡ .gainsl ",tion,
of lhe f>uc"o Rican goyomment, lhe lal(er woold ha,'c to be eonside",d no mo", lh:m an cXlCn,ion of
the '.federal" gO\'emmenl. lf lho rourlcenlh "'ore Ihe sou"e uf tl1c proteelion. tIIeo Puerto Rico would
be eonsidored. sl:we"'1gmy .kio 10. Sl<ltoof ti>: uo;on. In a welJ-known lOOlnole in Calero ,. Pearson.
416 V.S. 663 (1974). lusEeo Broonan 'l.led, "U".onsulutional;ty of Ihe slalule, wa, alkged unde, bolh
!he Fiflh MIl Fourleenlh Amendmenu. 1he Di.uiel Cowt deemed Íl unnoce"ary to delerm;ne whieh
AmoOOmcol "l'Plied lo PUMO Rieu .00 wc agree. The loin[ Rosolulioo of CongleSS appro.inJ lho
Coosli,uliOll ol!he Cornmoo .•.".llh of PuerlO Rioo, sulljCCtsil.Sgoye.'Dment lo "die appbeabl" proyisioos
of lhe Consri'ution of lho Uniled StaleS•.. and lhm: eannol eú" under lhi: American flag aoy guv-
emmen!3l aulhority onlraJl1melod by lhi: ~i",,,,"nts of d"" pro;ess of la..•.os guaranteed by die Con-
>Ululioo of ÚIe Uniled StaleS." Id al 66!l-6'I n.5 (cil3lÍons omilled).

lo Elamining Ilo>.rd , Rom., 426 U S 572 (1976). ln"ice Blac~mun. ,,-riling fo.- lhe COUrl,
rtferred 10 Bronll3n', lOOIllOlelhus "TIlo Court. ho..•.ever. lhus f", has declined 10sal wholhet il ís!he
Fiflll Amendmenl or !he I'ourtecolll "hich proyules lhe proleCriOll. Cale1V-Tokdo, 416 U.S. al 668-
669. n. 5 O""c again, we necd MI resol,o 1Iw p<eci", questioo be<ao>e. irrespective uf ".hioh Amond.
meO! .pplios, 'ho .t:llOlO')' "'>lnchon [ondor d''iCu''Sionl . is pl.inly unconstJluuonal." Id. III601

•• lunc.' Ael, eh 190. )9 S'lll. 95 1 ~ 2 (1917) (eodified 3148 U.S.e. ~ 731, (1987).
""64 Sl<lt )19.48 USC A. 73lb (1950).
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Rico'O' provide~ the currenl famla! framework for!he Íl1temal regime of rigtlls in
[he couot£)'.

The Puerto Rican Constitution follow5 closely. in mOSl respects, ¡he Amerkan
canstilulional model, although (here are sorne significant differences, rhe Puerto
Rican Constitution adopt, ¡he American inslitutional arrangemcnt of separation of
powers. The judicial system pTOvided for is ve!)' similar lo tha! exísting in ¡he UniteJ
Stales, with !he peculiarity thal judicial review of legislative aets is cxpressly estab-
lished in !he conslÍlutional [ex!. Puerto Rican Supreme eaun justices enjoy Jire
lenure. Judges of the inferior courts are desígnated for specified periods of lime. The
system is predicated 00 the principIe of judicial indepeodence.

Anide 11contains a bill of rights lhal in many respects surpasses !he provisions
of its federal counlerpart. JI recognizes !he familiar righlS protecting against the
deprivalion of liberty and propeny wi!hout due process of law, lhe guaranlees of
equal proteclion of the laws, freedom of speech and assembly, and the righlS of!he
accused in !he criminal process. But additionally, it expressly consigos the right to
privaey (which proteeL~ agaiosl stale and privale actioo), several imponanl rights
relaling to employment (sueh as lhe right to equal pay for equal work aod to a
rearonable minimum wage), and a direcl eondemnation of discriminalion on aecount
of race, color, sex, binh, social origin or condition, or political or reJigious ideas,
Since 1952, !he Supreme Court of Puerto Rico has made it a point lo assert the
principIe Ihallhe Constitutioo of Puerto Ríco, in questioos relating 10 human rights,
should be regarded 10 enshrine a much broader $Cope of proleclions !hao those
cootained in !he U.S. ConstilUlion.'w

11is evidenl thal the wrilers of the Puerto Riean ConstilUtioo of 1952 wished to
go beyond !he tradítionalliberal conception of rights. They drafted a seclion provid~
ing for cenaio social rights, such as lhe rights lo obtain work; to an adequate slandard
of living: 10 social proleetion in 'the cvenl of unemployment, sickness, old age, or
disabililY; and to special care during motherhood and childhood. "" The Puerto Rican
electorate approved !hat seetion, logether wilh the rest of!he conslilUtion. However,
!he U.S. Congress rejected the provision and excluded it from the approval ít ex.
tended, wí!h certain conditions, to the remainder of the document drafted by !he
Puerto Rican Constitutiona! Convention and ratified by !he Puerto Rican people.'"

The Puerto Rican Constitution of 1952 articulales a panicular política! vision: a
combination of American polítical !heoT)' and ¡he worldview of !he Puerto Rícan
eliles thalled the process of eeonomic, social, and political reform during che 1940s.
Those elites were, io large measurc, !he biologiea! and polilica! heirs of lhe creole
hacendados and libera! professionals who, in !he late 19th eentury and ear1y years
of the 20th, had embraeed !he liberol politieal creed, first as a response 10 lhe abo

'" Se. ch'pler 3 fm. brief dcscripl;<m of Ih. proce.« lba! led 10 il' actOpl;OIl.
"" S •• , for .UJmPI •• Figuem. Ferre, v. liLA, 101 D,P.R. 250 (1918) (ded.ring !hal the righl lo

ool.;n. d;vorce 00 mutual agrecmem, wilboUI staling lbe reawru; for!he requell, is (IIlIt of lb. righl 10
priv •• ~ prole<ted h~!he Coollilulionl: SOlO y. Secret.rio d. Juslicia. 112 O.P.R, 477 (1982) (recognizing
!he ri¡tu 10 oOlalO cerUlin informauon fmm!he go.emment •.• (IIlIt of lIJe fn::edom of .pee<h guarantee).

'"'Coll.>uruoon of Puerto Rico i 20
'''PubllC LA", 447, 66 SW..I L 327, 48 U,S.C.A, 731d (1952). Tbc requ,",menl impooed b~!he

U.S. Congrc.ss on !he Puerto Jtican ConWlulionaJ Coovention and 00 lhe Puerto Ricllll peoptc l!IllI
Sc<:llOIl 20 be ",cised fmm !he ConWllltion Ci/\ be cornitlercd aoolber ill$W1CCor lymbolic "';01<""".
h con>liwted "" impo,ition. i" !he ffil\M<:( of re)OClion, of ceruin principie> of soc¡al OO'gMiulion.

solutism of the Spanish regime and later as a way of reaffirming Iheir identifieation
wi!h, and admiratíon for, American inslilUlion.\.

Many among the leaders and lechnocrals who panicipated in the process that
produced !he Puerto Riean Conslilution had heen trained in American universities
nnd professed the basic values of llie American politica! system. Many of lllem also
had a pronounced ineJination tIJ lake on >ocial questions, influenced by early contaets
with !he labor.led Puerto Rican Socialist Party or by !he social democratic ideals of
the Rooseveltian New Dcalers. This inclination punly explains lhe inclusion of cero
tain social rights io !he Constilution. The explanation also lies in lhe facI !hal, to a
cenain degree, the ConstilUlion crystalJized some of !he claims !hat had becn made
Ihroughoul ¡he first four decades of lhe centuT)' by popular movemenlS, such as Ihe
labor and !he women's righlS movemen!.

Of eourse !his regime of rights has limits of !he type mentioned above in !he
general discussion of the critique of rights. The most obvious one is the "gap"
existíng in many instanees belween the formal declaration of righls and the "reality"
of their enjoyment. Thc profound social inequalitíes that still exist in Puerto Rican
socielY effeclively preclude many people from ful1 enjoyment 01"lheir right>.

For example, il is cstimated lhal more !han 60% of Puerto Riean families ¡¡ve
below !he poverty leve!. 10' Poer communities often bear the brunt of police brutality,
and despile !he existenee of legal aid programs, aCUle problems of aecess 10 !he
courts are prevalen!. In 1991, 72% of the men eoovicted and under custody had beco
unemployed at !he time of lhcir arresl, 65% did oot have an occupalion or trade,
and half had nOlobtained a fonual edueation beyond the nin!h grade. Among women
eonvíeted and io jail, 99.7% were unemployed at !he time of their arresl, 914% did
not have an oceupatioo or trade, and 4 out of 10 had nOI studied beyond the eighth
grade. Among young adults, 81% of those in jail had been uncmployed, 65% did
not engage in any trade or oceuplltion, approximately half had oot studicd beyond
the eighlh grade, the majority Imd becn convicled fur erimes against property; and
90% of the crimes had beco mOliviltcd by economic difficultics.'oo

An increasing number of poor households are headed by women, Workíng
women are sti]] paid less than men for comparable work. Moreover, women are ofien
victimized wheo !hey take part in judicial processes."" Poor immigrants from nearby
Caribbean countries, like Ihe Dominicilll Republic, have been increasingly subjected
10 discriminalOT)' practices ilIld are often !he objecl of bigOled remads, both in
privare and in public, nO!only by Ordinary cítizens but also by government officia!s.
Gay men and lesbians have suffercd from discrirninalion and prejudiec in al1levels
and activities of society. The Puerto Riean situation coofirms Sman's insight !hal
rights do not necessaríly solve complex social problems. Despitc lhe profusion of

''''Su CONSEJO DJ-;DE:iAR~OI.W CsTRATÍGICO PARA PuERTO RlOO, OFJClN~ DEL GOBERNADOR,
EoUIO~O, CALIDADDE VIDAY DE;.\MlROLLOOCQNOMlCOEN PlIERTORlCO: L~CUE.\TIÓN UB1.•••POBREZA
28 (1992) [I.A CUESTIÓN o~ l-A POHREI,~lll •• edenllllld n.lure of poy.n~ in PIIen" Rico i, "Ien,i •• ly
d;scussed .150 in V.sigilllltku! y ptJhr<w en Pumo Rico (documentary film, Linda Col60 prod. 1988)
(copy on file al <he F"""lly of Gene:al SlUdie, oí !he Uüi'ersily üf Puenü Rico).

'''I.A ruESTlÓl< PI: 1.•••POU.El.A •• upm noIe 105, al 7
.., S•• Eslher Vicenle. U!J _j.n. y el c<Ullbi •• en la IUIrma jurldica, 56 Rf.v JUR U.P.R. 585

(1987): COMISIÓN JUDla~L EsPECIAl. PARA t:<VI'.'lTKHR EL DlscRJME." POR Gi.Nf.RfI El< ~OS TIUBUN.
ALU Ol: PuEllTO RIco, El.. D1SC1lL"fN POR RAZÓ~ Ol: OiNERO EN LOS 11<IBUN~LE.S(t995).
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rights recognized by lhe legal system. fundamental oppressions and unequal power
relations still prevail, including clas>, gender, racial, and colonial subordination.

Another limiting effect of !he discourse of rigbts in lhe Puerto Rican COllleXI
can be delecled, The liberal conceptíon of rights prevalent wilhin 5uch disc.:ourse
exerts an ideological prcssure lhm [eod. lO force lhe forrnulation of demands ioto
lhe motd of individual rights, lO the dctriment al' more collcctive demands. This
tendency. howcver, ~ems 10 be countered by other Iypes of discourses arising from
a long ll'1IdilÍonof social stnlggles Ihat briag 10 lhe surfare a more col!ective vision,
5uch as when diverse groups claim lhe protection of the "rights" of a cenain com-
munilY, such a~ the rights of "workers" or of "women," viewed as distinct groups.
A recenl expression of this colleclive vision was containcd in !he claims made by
!he residents of Vieques Ihat they have a collective right to be left alone by !he U.$.
Navy.'Oll

The conllict bctween individual and collective rights lcnds 10 emerge especially
in the conte){l of discussions about !he fmure politícal stalus of Puerto Rico. The
demands allendantto a collective righl., such as the righl of self-determination of the
Puerto Rican people, may encounter difficulties when confronted wilh Ihe individual
rights of Puerlo Ricans viewed as individual American citizens or as individual
voters. The claim of a collective "right" of a people to preserve ils identity may
elash wilh lhe preferences of individuals who assert !heir individual rights to self-
e){pression.

Tl1is elash has bccome apparent, for e){ample, in debates about the issue of
language in Puerto Rico. The goal of preserving the colleclive right to preserve
Spanish as a defining feature of Puerto Rican culture may collide with the expec-
tations of individual Puerto Ricans who do not speak Spanish (for example, sorne
of those raised in the continental United Slales) not to be discriminated againsl on
account of language. Thu" the PueFto Rican context exemplifies the tensions inherent
in claims of coHective rights when confronted wilh !hose of individual members of
lhe collectivity.

The limilations of righls diseourse identifled aboye, however, should nO!be taken
as evidence lha! such discourse has been only a trap for Puerto Ricans as a com-
munity. The diseourse of rights has not been a sham. a naked legitimating strategy
of the powers !hat be. The language of rights and !he concrete experience of a regime
of liberal rights, despite lheir constraints, have produced opporrunilies for !he vin-
diealion of impol1ant claims. They have been deployed intcmally against the Pueno
Rican elites who control !he state apparalUs as well as e){temally against lhe policies
and IlCtions of the metropolitan SIatc. The many examples inelude individual victories
won in local and federal courts of law, as well as gains more coUeelive in nature,
such as the people's right 10 clect their own legislalure and lheir own govemor,
however limited ¡he powers of !hose oflicials may be.

In lhis seMe, rishts in the Puerto Rican context have not been simply an illusion.
They have yielded langible benefils. They ha~'e been part of!he material experience
of negotialing, somelímes on the larger seale of histol)', most ofthc time on a day-
to-day basis, the conditions oí" existence of Puel10 Rícans, both as individuals and
as a national communiry. Ríghts, !hen, within Ihe conlext of the colonial relalionship
between !he United States and Puerto Rico, have exhibited the ambiguous and par-

,•• s •• !he blicf discu"ion of!he Vieque, ;¡sue in ehaple" 3 and 7.

adoxical character thal olher au(hors have described in a variety 01"situatians in other
communities.I09

The regime of rights io place in Puerto Rico has had a variety of constitutive
effects on Puerto Rican society. 1bose effects have touched on aH aspects of liviog
aod struggling within the community, on all dimcnsions of the country's social fabric,
and on the larger facets of its historieal expcricnce as well as on the most minute
detaíls oí" its daily interactions. The regime of rights has helped 10 shape!he relations
and practíces tha! compound family Iife, economic structures, educational systems,
artistic expression, polítical organi1.ing. the dispcnsation of justice,!he electoral pro--
ccss, and many olher social phenomena.

The regime of rights is, in lUm, supported by a highly developed inl"raslruclUre
lOadminiSler \he handling of rights claims. That complex web of instilut\ons includes
a sízable organized legal profession, a relativcly modem syslem of courts, a high
number oí"judicial functionaries, several professiooallaw sehools, diverse legal ser-
vices programs, and an increasing number of informatíonal and other support services
geared to the legal profe.'\5ioo. This infrastructurc is part oflhe material manifestation
of a pervasive legal culture and of the importanee of the discourse of righls in this
particular suciety. Al] of these phcnomena cal] for more e){tensive and in-dcpth so-
ciological analysis, for they help to define the character of contemporary Puerto
Rican saciety. That fuller inquiry cannol be pu~ued bere, so my examination is
limited to lhose effcCIS of !he discourse of righ!s lhat mo,t directly pertain to the
relationship between lhe United Slates and Pucrto Rico,

An important effect of lhe discourse of righlS has been (he development of a
"federal" machinery fur!he pro{ection of rights. lts workings inelude the supervision
of!he local stale apparatus by the U.S, federal court system and the operation of the
U.S, Supreme COUI1as ultimale urbiler of many individual and colleetive conflicts,
This supervision ha, made possihle ¡¡ lype of subjection to mctropolilan control !hat
many view as legitima le, and even desirahle or simply eonvenient. In fact, indepen-
dence advocates and other social and polítical activists who oppose !he American
regime in Puerto Rico or question some uf its advcrse eonsequcnces have sought
remedy in federal courts as a way to exercise Ieverage against local Puerto Rican
officials or agaínsl \he federal bureaucracy and the U.S. military. Examples inelude
civil rights suilS agaínSlthe Puerto Rico and U.S. governmenls and court challenges
to U.S. Navy activitics in V¡eques. At different moments, the role of the federal court
in Puerto Rico has been criticized and even radically questioned, both politieaHy and
in aeadcmic wriling. "O However, in a "el)' important way, lhe v¡ew of the federal

''''s••, Jo, '~umpJe, me colte<tion of e.l,uy' in IDENl"T'F-S,Pul.ITICS. ANO RIGIITS,'''P''' "ote 9.
e'peci"lIy Ih"'e di,cu"ia~ ,he plaee of Úle discou,,", of IighL' in colonial South Alrito, io me slruggle
ogainsl apanheid. and in 'he Conlexl of I>,fe bilaering cases in Haw.;i

'''Su. ~.g Cannc:1o Delj¡3do Cilll!Óo1. El ju~: lethral B~rn<UrlRod~l Y la criJis th 1909; La
opmid6n d, IQCáJ""'Q de DeI.gMo' Q la Con. f'.de,o!, 40 REv, COL AHOG. P.R. 415 (1979); Miriam
Naveiro de 1<006n, F,daal Courl Ju,i"lir<joll Qnd ,he S"'l"," COlllmi".iOIl, ~9 RF.V,COL AllOO, P.R.
131 (1978\; [{nheM Tschu(lin. 171, Uniled SUl/e< Di.",ic¡ C"",tJo' rhe Di,ln'ct 01 Pumo Ric".- Can (llI
EngliJh LaIlK""Rc C""'l Se"'e ¡hc ¡mc",t 01 "micc in a Spanish Úlnglll1ge Soci,¡Y!. 37 REv. Col..
A8OCl. P_R. 41 (1976)

T!Ie m<>.,lrecenl polilieal cronenge lO tilo U.S. Di,trict Coon In Puerto Rico has been the •• fusal
of Vi«¡ue, proteste" lo recugní", the eoun', .ulhoril}' ,o judga lh'm for !heir neIS 01'civil di'obeci;eoce,
"fhe coan', urde" lO ioc.rc""ie 5Om. prole'le¡, pend;og uiol for misdcm.aJlur <harge, h•• Iriggere<!
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"" THE LEGAL CONSTRUCnON OF IDE¡"''TITY
T,

HE(¡EMONYTIIROUGH LEGAl CO:.lSOOUSNf-SS '"
As un c¡;.planalÍon al' Puerto Ricull altitudes, Ihis perspective secm.> lo have hit

lhe mark. h shares many of lhe views e¡;.pre,~d in Ihis book. As a political propo-
sitian, howcver, it e"hibils a shoncoming [hal is lhe reverse al' lhe reduchonist vicw
hcld by same independence advocates. If ¡hose in favor al' ¡"dependence tend la
naluru1ize nationhood, !he postnationalist.> tend to essentializc ríghts. Ir sorne inde-
pendence advocates at limes make lOOmuch of collective. la !he detriment of indi-
vidual, righls, sorne fragmen!s al' lhe postnationalist discourse secm 10 dissolve lhe
collectivily ¡nlo ¡he maze 01"individual aspirations envelopcd in lhe liberal disenurse
of right5. The radical poslnalÍonalists appear lO have assumed the discourse of
rights without problematizing il. Al!hough they acknowledge !hal!he rights preselllly
enjoyed are restricled in fUnge, lheir solutioll is to slruggle 10 e¡¡pand Iheir
scope.

In sorne ways !his is reminiscelll 01' Marx's contenlion !hal bourgcois rights
should be expanded lO cover !he whole 01' social e¡¡perience, Pointing lO the 1imited
rcach 01' the coolent of righls al a given moment, however, is nol lhe same as
accounting for !he paradoxical efl'ects 01' righlS. as explained in this chapter. The
degree to which rights simultaneously líberale and subjecl is absent frem !he dis-
cussion in lheir academic writings.

One 01' the most striking featurcs 01' this radical poslllationalisl diseourse is its
insislence on linking the viabilily of a regime 01' rights to the continued connection
with !he metropolítan slate. This conclusion is base<!, ltmong othcr lhings, 00 the
culculation thal withoul lhe prolectlon 01' U.S, citiu.nship, globalized capital would
be mercilessly exploitative of Pueno Rican workers aod ¡hat Puerto Rican elites
would manifest a meager disposition to guarantce the enjoymenl 01' rights to many
subaltern groups, like women, gay men and 1esbians, and Olhers. 11 relies for lhis
predíclion on un assessmcnt 01' lhe reaJities observed in nearby independent countries
in lhe Caribbean.'" In a substantial manner lhis position e¡¡emplifies the degrce to
which lhe discourse 01' righls has pene¡raled Pueno Rican consciousness and ¡he
historieal eonneetion established bclween such diseourse and lhe Amerie~n presence
in the island,

The sense 01' liberty associated wi!h !he notion tha! lhe system is proleclive of
rights has led many Pueno Ricans, from aH sectors 01'socielY and profe.ssing diverse
polítical and religious pcrsuasions, to link the conditions ol' rclalive freedom they
experience with !he colonial relaliolliihip itself. or al least wilh American rule. Many
openl)' auribute (he "existenee" of rights lO lhe American presence. In Puerto Rico
"modemity" has tended lO be equated with the particular brand of modernity inear-
nated in American illstitutions and lhe American "life world:'''"In the same fashion
"rights" are lhought by many people to be equivalen! to the particular regime of
righlS characlerislic of American polilical life. Association-or "permallCnt union"
-with the United Slates is considered a precondition for the preservation 01' righlS.

Two paradigmatic, and poignam, exprcssions of this helie!' can be found in the
published statements of IWOvery different members of Puerto Riean society. One, a
peor. Black man named Cruz Rivera who lived in a public housing project. sUlled
lhe following in an inlerview in a Puerto Rican cultural newspaper:

"'s •• G[1):¡f~8u<1. <1IpnI note ¡j. al 66-JO; Ramd" Grosfoguol. CnJnnj~lis"", p"m<>rriqnl'lijJl(l.
Ü, NUEVO DiA. Nov, 9. 1998. al Ss.

'''The lo"n ¡, lal<en f'um Hube,ma,. '''p'a no," ó,. al 4.

1am ~ ,tatehoeder. I helieve in pcnn~nent unilln between Pueno Rico and the United
Stal~<.... The United States Ilas made me identify myse!f wilh freedom, wilb Ihe
kínd of democracy that ha.Ialway, exi~ted in tbt COUnlry.",ilh the capi¡~l il gener;nes.
I have I:lcena ¡>Dorpcrson who wants 10 gel ahead, a pcrson who believes in freedom
of expression, whieh is fundamental to demacraey. That made me become a Slale.
hooder.'"

In an artick penned for the apiniOll p~ge af the New York Times, his well-to-do
eompalriot, author Rosario Ferré, wrote,

The majorily o[ Pucno Ricans prize lheir American citizensh,p. il represems [or us
ecOnOtnLCslabilily and the u-\sur~neeof civil libenies and democracy. On the other
hand, wc alsn ch~ri,h our language and Cullure. Thus. Puerto Rico's situation has
hislOfica!1ybecn a paradox. As a PiJerto Rican and an American. 1 believe oor
future as a communily j~inseparable from our cuhure and language, but I'm also
passionately commilted to lhe modem world. Thal's why l'm going to suppon Slate-
hood in !he next plebiscite. lO'

As may be readily seco from the lwo qUO!.e,~,lhe conviclion lhal civil Jiberties
may only be preserved by maintaining a close association with Ihe Uniled Slales
partially explains !he grow!h 01' the prostalehood movemem. Sorne among ilS leaders,
wlten confromed wi!h lhe argumem abolll !he devaluation inherem in !he colonial
relalionship. propose that lhe way to overcome il is by beeoming "full-lledged"
memhers of the American polity. "Equalily 01' rights" has beeome the slogan al' ¡he
movement. Accordirtg lO lhis rhetorie, lhe complete digni¡y of Puerto Ricans can be
achieved only !hrougb !he equality of rights perceived lO be the ine~itable by-produe!
01' ineorporalion as a stale 01' !he union. Arguably. il is wi!hin lhis sector 01'lhe Puerto
Rican populmion tbat the identity ercated by the rights deemed 10 be inhcrem in !he
condilion 01' being a member of the American union has atlenuated witb most effec-
tiveness the weigbl tradilionally accorded by natiooa!islS to sueh faetors as e!hoicity
and language in lhe fonnation of a eolleclive idenlily,

In sumo a~ much as iI has served lo vindieate particular claims, satisfy diserete
needs, and artieulale localized and more overarching resistances lO di~erse form.s 01'
oppression. the discOllrse 01' rights has also eonlribuled lO reproduce American he-
gemony wilhin the Puerto Ricun populution. To the eXlent lhal "rights" have been
associated with !he American presenee, lha! presence has been legilimated.

As of Ihis writing. lhe goal of e..~lablishing a liberal colonial sySlem has been
uchieved, and the di~course al' liberal rights has been an imponant factor in !he
reproduction of thal eolonialism. lt i~ true Ihar in recenl deeades Ihere has been an
increasing crilique of !he present poJilical arrangemeol. However. lhis does nOI in-
vaJidale ¡he conclusion jusI stated. The resulls of !he several referenda held in !he
island on the SMus qu~slion and ¡he public discolJrse on the malter indieate ¡hal the
majorily 01' lhe. popula1ion prefers the present arrangement lo severing lies wilh the
Uniled Stales. Furthermore. mos! 01' !hose who favor stalehood are salisfied wi!h
remainiog under the present subordinate politícal relationsbip uotil slalehood is
achicved.

The present arrangement seem, lo be aeceplable until a formula is found lOgaio

"'R. OIern. i(, .loJ d. CllNiln' £O"''''.,'''' a Cru, Ri>tra. PIso 13. M,y 1992.012. J.
'''Ro,ario Fcm!, 1'"erlO Rica. U.S,A .• t\EW YORK TIMES, March 19. 1998, al A.23,
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grealer political powcr (through greater autonorny or full íncorporation illto ¡he
Uniled States) wilholll losing the connection 10 ¡he United Stules, This auiructe has
very mueh to do with ¡he perceived cormectíon belwecn lhe enjoyment of rigllls and
Jife within lhe American legal and polítical orbit. Whether formal colonialism is
final!y shed or 1l0!, lhe discour,e of rights may stilt operate IDcontribule to a trans-
fonned, bUI stíU clase, entang1ement of !he Puerto Ricull natioa with lhe accouter-
ments of American modernity and American politícal and legal cutldre. This is whal
hegemol\Y is about.

The aboye argument is nOI based on Ihe attributíon of sorne fonn of "false
consciousness" lO Ihe Pueno Rican population, By false crmsciousness 1 mean a
form of misrepresentation that somehow conceal, !he "true slate" of things. False
consciousoess implies thal people have been "brainwashed" to acceptthelr current
bc1iefs. The way in which the concept of hegemony is somelimes explained may
produce that impression. What 1 have attelnpted to do is lO provide a sociohistorical
explanation of why mosl Pueno Ricans accept American presence and AmeIÍcan
rule.

On the olher hand, avoiding the attriblllion of any fonn of colIective false con-
sciousness does nOl require one to di,regard Ihe faet !hat sornetimes people operale
under miseonceptions about certain pheaomena. Thus, there may be popular mis-
conceplions abolll ¡he meaning accorded in !he official legal sy,tem to eoncepts sueh
as citizenship or right. Or they may make decisions based on !TÚslakenealculations
about the probable effeets of their actiolls. Tdentifying these misconecptions and
mi,calculations is nol lhe same as attribllling them 10 a form of false consciousness,
a, understood in sorne theoretical and political lilerature.

In lhe same vcin, the facl Ihal people associale in Ihcir minds certain phenomena
does not imply !hal lhe link is "tme" or "false" in any objective fashion. What may
be more importanl, in explaining behavior, is that the link is made. Those mental
associations do nOl have lo be aUributed lO false consciousness for us lo understand
that they may be conditioned by particular forms of diseourse and experience. Many
limes lhose associations are made under condition~ lhal render allemative interpre-
tatiolls very difficult to arrive at. Historieal conditions and events, including the
diseourses prevalent in cerlain moments, al] affect those interpretations.

The associatian lhal many Puerto Ricans have made between a society ruled by
righls and the American presence is such an interpretive phenomenon. It has been
made wilhin a given historical context. That context indudes having lived during
100 years under American colonialism. U.s. eolonialism, as constructed by !he im-
perial state and as experiellced by lhe Pueno Riean community, has been a prime
eOllditioner of the social, politica!, and cultural perceptions of Puerto Ricalls and of
lhcir interprelatiOlls of lhe world, includillg !heir calculations about !he viability of
a regime of IÍghts oUlside Ihc American sphere and their assessments about !he
possibility of altemativc fulure,. To deny !his would be 10 set aside an enonnous
fact of power !hat ha~ been actively operating in Puerto Rican saciety for such a
long lime.

The Regime of Partíal Dcmocracy

Puerto Rico's internal governing processcs have been arganized according to !he
principies of liberal represenlativc democracies, Oflicials of the governmellt of Puerto

Rico are elected by popular voleo The syslem is considered democralic by most of
the populalian, Yet it is a syslem oC only partial democracy in a very important sense,
Although lhe Puerto Rican govemmenl is subjecled lOscruliny through popular elec-
tions, Puerto Ricans residing in Puerto Rico are deprived of full participation in the
eleclion of officials of the U,S. govemment and in decisions taken by !hat govem-
ment regarding fundamental aspects of Pueno Rican life. Thus, a regime of internal
democracy coexists with a system of undemocratic colonial subordination. Thal re-
gime of inlernal democracy, moreover, is riddled with many of the limitalions shared
by most modern systems of represenlalive democracy that impede the citizenry from
fully participating in the affairs of Ihe commlJrlity,

r examine below the undemocratic character of the polílicaI relationship between
the Unitcd Slales and Puerto Rico as wel1 as the characleristics and shortcomings of
the latter's internal polítical syslem. Finally, 1 look at the extenl to which, despite
lhese constraints, this "parrial" and limited democratic experience has conlributed
to a generalized acquieseence, if not active consenl, to U.S. rule in Puerto Rico.

The Undemocralic CharaCler uf Colonial Sl<bordinalion

The status of noniacorporated territory, as defined by lhe U.S, Supreme Court, im-
plies that Congress is invested Wilh plenary powers over Puerto Rico, ". This means
that, constilutionaJiy, Congress has exclusive control over fundamental aspeels of lífe
in the terrilory. The execulive br.mch of the U.S, government also exercises important
funclions and conduets operational activilies in Puerto Rico, The U.S. federal judi-
ciary bas jUIÍsdiction over important legal controversies emerging from activities or
behavior occurring in or penaining to Pueno Rico, Dcspite this massive intervention
of the U.S. governmenl in Puerto Rican life, Puerto Ricans residing in Puerto Rico
do nOI vote for the president of the United Slates or elecl representatives la the U.S.
Congress. excepl for a nonvoting resident commissioner for Puerto Rico who sits in
the Aouse of Represenlatives.'20

This obviousJy undemocratic arrangemenl is one of lhe fundamental reasons for
the eonclusion that Puerto Rico is a colonial dependency of the Uniled States. This
faet has been stressed conlinuously since ¡he early decades of lhe eentury by !he
independence movement'" and has been at !he core of!he claim for admission into
the union made by followers of the statehood movement'12 Even many supporters
of !he current Commonwealth status, including influential leuders of Ihe Popular
Democralic Party, tind the situation problematie and have slIÍven to obtain reforms
!hat would, in their assessmenl, eliminale lhe most flagrantly undemocratic fealures
of lhe system.

Thus, during lhe 1989-1991 plebiscile discus,ion,'23 !he Popular Democratic

'''See lhe full discu"i"n "f the malte, in chaple" 4 lhmugiJ 6.
'" See chaple, 3.

'" s.. Slatement by Rubén Ben-ío, Martinez. Presidenl "f the !'Ilfr[(I Rican Indepemknce Pany. in
Poü'ical Stalu.¡ of Pu.rto Rico: H.aring, o" S. 710, S, 71l. alld S. 712 before Ih. S,,,,,,. CommÍlu.

011 Energy O/Id Natural Remurces, 101" Cong .. tst Ses, 143 (1989) [Heari"8<].
"'Seo, e,8., StaEement by Cario., Romero Barcel6, former Govemor 01 lbe Cornmon"'o.llb of

Puerro Rico, in I H'~rinIlS, iJuprn no,o 121. ot 1\3,

'''Soe chapte" 6.00 7 for moro d••ailed d;ocu"iGns of lbe proce" tha< took place during 1989_
t991 ., a 'e,ult of lIJ. pro"",al (Ohold a pl.bloci,e in !'Ilerro Rico lo ",olvo" the ,tatu, qu<stion.
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'"
Party proPQsed various measures 10 increase lhe participation of the people of Puerto
Rico in decisiol\s of lhe U.S. government mat affeel me islaud." Jaime B. ruster,
former residenl commissioner of Puerto Rico in Washington and now an associate
justiee of me Puerto Rico Supreme Court explained lhe maller in {be following
leml, to the U$. Senatc Commiltee on Energy and Natural Resources during hcar.
ings beld in San Juan inlhe summer of 1989:

Thal cven tooay !he Uniled Slales should stand accused of being a colonialisl powcr
by IxJlh lhose who favor independence amI by lhose •••..ho favor Slalehood is largely
due to Ihi.\ quc>lion of lhe applicabi\ily of Federallaws !OPuerto Rico .... 1"0us it
is necessary lOdo away wilh indi.,criminale eXlensiou nf Federal laws lo PuerlO Rico
which occasionally bamper OUtdcvelopmenl efforts. And we should also like to re-
move the cloud of doub[ !hal hovers over !he legitimacy of lbe Common •••..ealtb re-
lationship.
For bmb lhese practica! anll lheoretical reasons. we need a mechanism lhal will

allo"'" for adC\luale cansent and parlicipation in Federal legislation nOl dealing with
overriding nalional interests.'"

Throughout Ihe 20th cenlury tbe U.S. government has been adamant in its refusal
to augmenl !hat participation in uny significant way.''" This attitude surfaced again
doring the process that led to lhe scultling of lbe p1ebiscite proposal in 1991.'"
Developrnents relaled to !he discussion of \he plebiscite bill presented in Congress
in 1996 by Repre:sentative Don Young confirmed congressional reluctance 10 gmnt
Pucrto Rico greater powers of participation in Ihe enaclmenl of federal legislation
while il remains a Commonweallh a~ currently defined.'"" This laller process opened
¡he possibililY, however, of e:tploring a fourtb allemative-apart from Common-
wcalm, sialehood, and Irnditional independence-¡hat would recognize Puerto Rican
sovereig11lY but preserve close lt;gal and PQlitical ties between lhe United States and
Puerto Rico. This status option, known variousl)' as "free associalion" or lhe "as.
socialed republíc Slatus." was nm open!y adopled as its main proposal by any Puerto
RicUll poUlical party.

Bul its rather ambiguous inclusion in Ihe Young BiD and \he insislenee of a
dose majorilY of the House of Representatives in defining Commonwealth as an
unreformed territorial slatus forced the Popular Dernoeratic Party lO look to Ibe free
as,ociation altemalive more dosely and lo try 10 produce a definition of Common-

"'Su S, 712, 10t.[ Cong., ISISesl, T11kIV (1989).
'''2 Hearin~,.• upra nOl. 12t, al 6, 8, Similarcommonl>w.re madeby .\uchPop"tarDemOCMic

Pany ,talwaru;0.\ fom"" Re~idenlCommi,~ioner(andf"m>erpre,iden[of lileUniversityof PWrtoRico)
loi"", Be"itez:!h. presiden!of!he PuertoRícan Senate,MiguelHemánd.zAgoslo:and ,be speakerof
lbe Puer10RicanHOIlscof Repre¡;entati.'''"'loso!R. lambo. Su Id. BI41. 63. 83.

,.S«. ~'MrQlly. A~"TONlO FER1<ós isER.". Esu.oo LIBRE ASOCIADO DE PuERro R[co. A ••ru.

C1'llI'.l"TES. crEACIÓN y OESARROLLO '[~ST~LA ÉPoC~ PltESE>.,E (1974), TRiAS MooGl;. 'lJ{J,a "Ote

" "'a.fore ",por1ingf",orably on S, 712, one of!he onginalplebiscil"bill" lhe S.nate Ene,gy ~nd
NalulillRes.ou:rcesConHlu[te<ehminal.d ¡romil' provi'iolllOgranlOOIlvO(logrtl"""nla[inn [o Pueno
Rieoi" lbeUnitedSlille$Sellateandd,tutedsignificantly,It_ 10!hepoimof oblilennion.!hePopular
D<:mocraucParty propouIlha¡ Pueno Ricohave a greater.lay i" feden.tdeclS'OOnW:ing.J~••" M.
CMe< •• P••SS~LAcQu •• & CAR\.OS R'VER" woo. PuERTO Rn1 y LOS E\TM)OS UNIDOS' EL PltOCESO

111,CONSULT"y NEGOCIACIÓNDEt989 Y1990(1990).
'''H.R, 8S6. tOS!"Coog.. 2nd Se<I,(1998)(enacted)

wealth stalus more akin 10 lhe charaeleristics of an a~.IOcialed rcpublic. TIJat roule
began 10 be seen beyond a smal! círcle of its long-lime proponents as a legl¡imale
SOIUliou 10 tht: democratic deficil of Ibc present rela¡jonship. wilhoul baving lO
resort 10 the fulJ inlegration oí Puerto Rico jnto lhe American union or 10 a more
radical scveranee of ties wilh lhe United States. Free nswcíation wns finally included
as a separnle oplioo 011lhe ballot during lhe Puerto Rican-spol1sored plebiscile he1d
in December 1998. Tbe 0pliou was represented in lhe process by 5c\'eral small
aUlollomist groups thal illcluded sorne known members of tbe Popular Democratic
Party, Tbe free association formula oblained only 0.3% of lhe votes caSI in tha!
plebiscite,

Cougressional refusallo increase Puerto Rican participation in federallegislation
or to grant a grealer degree of amonorny ¡han is now Vested in lhe Puerto Rican
government. absent a suhslantial cbange iu tbe polilicnl status of tbe island, is
grounded in the view lhal Congress ma)' nOl rclinquisb its plenary power¡¡ over Puerto
Rico as long as lbe laller remains unincorporaled territory of Ihe Uniled States. The
reaffinnation of such momenlous power has been a constant part of lhe legilirnating
discourse deployed to support al! varielies of congressioual aclion regarding Puerto
Rico. Tbose actions have mnged from lhe e:tlension nnd limilation of citizenship
rigbls to thc granling and c1imination of lax incentives and lhe determination of lhe
processes dcsigned to dedde Ihe political fUlUre of lhe island.

This slance does, in facl. produce markedly paradoxical results in the Contexl of
self-delermination c!aims. Tbere has been a very profound contradiction in lbe so-
called self-detenninalion bilis prescnted in Congress to address Ihe question of lbe
polilical stalos 01"PuC110Rico. Although purporting, bowever sineerely. to creale {he
condilions for Ibe exercísc of self-delermination by Puerto Ricans. all \he recenl
proposals bave operated under lhe premise thal Congress has Ihe ultimale power of
decision regardiug the lcrms of lhe bilis and Ihe procooures lO be followed in lhe
self-deteffilinalion process, Pueno Rican political parties, govemment omcials, and
olher seclors of Puerto Rican society have becn consulled lhrough various means on
lbese matten;. BUI Congrcss has ah\'ays claimed me final sayo Establishing the rules
af me game is as important as making substantial inpul inlO me decisiou-making
process. if nOI more so. Puerto Ricun cotlective self-delenninalion is, consequently,
made to dcpend on an initial aCI of detcrminatíon by the rnetroPQlitan stale directed
at defining lhe contenl and lhe form of tbe available possibililies and Ihe mean, 10
allain mem.'~

This view is Ihe direcl resull of lhe discourse of power legitimated by lhe !nsu/o.r
Cases. It is a preducl of me way in whích the colonial rclationsbip has been legally
conslruelcd since Ihc early da)'s of ilS establishment. This critique against lhose
eongressional processes generally produces the response lhat, almough conceplually
correcl. lhe obser\"alion fuils In grasp lhe "practicalities" of lbe situation, Congress.
afler a11, is lhe real powcr in lhis mallero Thi, renESl. pragmalic appraísal of tht:
power relntionship may he directly on largel, espeeially when referring 10 lhe politics
of Ihe self.determinalion process. Yet lhe truer the response appean; 10 be. lhe more
il reaflirms me adequacy of lhe crilique. Por it lays bare Ihe colonial. ultimately
undemocralic, character of lhe relationship.

I19F"," similarview.'ce EJibcno Ro",ó", I-:"'I,i" FO'81J11"';rh. Unil.d Slale.\, Colonilalion o/
P"mo Rico, 42 V'LLANOVA L. [{I,V, 1119. 1210 (1997)
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lmernal Governmell/ of Ihe Coiony

In the early days of lhe American occupalion. Puerto Rican polilicians of different
persuasions soughl 10 gain control of lhe internal govemmenlal apparatu~ of lhe
cOlllllry. However, despile lhe proclamations heralding a new age of demacracy and
frecdom, !he United Sla{eS soon showed itself reluclanllO entruSI !he administralion
of lhe colony entirely to Puerlo Ricans, In facI. lhe metropolitan slate was more
inc1incd to forrnally recognize certain individual rigilts than 10 release its direcl COII-
trol over the island's inlemal govemmenlal structure. Ubernlism and demacracy, it
mUSl be remembered, are nO! necessarily idenlÍcal. The governing elites of tile Amer.
ican state always slressed !he difference. particul¡¡rly in !he context ol' terrilorial
possessions. The basic a~somption !hat juslified wilhholding control from the "nalive
population" was lhat Puerto Ricans werc unfit for self_governmem.'JO This attitude
would gradually be moditled in me course ol'!he relationship.

Afler lhe inicial 2-year periad during which!he counlry was govemed by mililary
eommanders, the United States established a civilian governmenl. rhe first such
government consisled of a governor, appointed by the president of me United Stales;
a House of Delegales, whose members were elected by qualified voters residing in
the ¡sland; and un Executive CouncH, integraled by uppointees of the U.S. president.
The ExeculÍve Council had bolh executive and legislative functions. serving in efl'ecl
as a second legislalive ehamber, an obviou~ depanure from the traditional American
model of separmion of powers. This SlrUCl\lre WQuld facilitate the goal of devising
no internal govemmenl wilh some degree of panicipation of me native elites while
preserving as great a conuol as possib1e in lhe hands of the metropolítan power.'"

As a result of continued pressure from Pueno Rican polilical 1eaders, ¡he Ex-
eculive Cooncil's legislative functions were abolished by lhe .iones Act of 1917. This
measure e~lablished a bicamerallegjslalure elecled by popular vote. ln consequence.
Puerto Rican politicallcaders gaincd additional clou\. In 1947 Congress authnril.ed
PuerlO Ricans lO elect their own govemor. The foHowing year Pueno Ricans chose
Luis r.luiíoz Marin, lhe charismatic founder of!he Popular Democratic Pany, as ¡heír
first elecled govemor. Since ¡hen Puerto Rico has hud seven elected governors, aH
of them Puerto Ricans, mree belonging 10 !he pro-Commonwealtb Popular Dema-
cralic Pany and lhree lO the prostalehood New Progressive Party.

The reform movement !hut culminated in thc promulgation of!he 1952 Constí-
tution sbifted 10 the Puerto Rican people !he power to approve the internal struclure
of !heir govemment, under Ihe supervising eye of the U.S. Congress. The Pueno
Rican ConslilUtion eslublished a !hree-brunch govemmenl, the basic structure of
which remains 10Ihis dale. The governor. as chief executive officer, and me members
of!he bicameral1egislature are elecled by popular vOle. The members oflhe Supreme
Court are designated by lhe govemor. wilh the advice and consent uf the Puerto
Rican Senate.

Puerto Rico has been engaging in pany polítics for over a century. The firsl
political party in the modern sense, me Liberal Refomlist Party, was foundeo in
1870. Mosl pulitical parties since lhen have forged lheir identities in greal mensure
around ¡he posilions lhey lake regarding lhe political stalus of Ibe island. The country

,••Su FE.kN~¡;DEZ,TH£ DlSHI<CIlAHTl'DlsUtlD •• upra pO)le31. III cllap. 1.

"'S" id.• l \9-21.

ha, also had a long experience of general e1ections,lll Slarting from ¡he time of [he
Spanish colonial regime. From 1809 In 18\18 [here wcre 24 such elections lo selecl
differcnt lypes of fUllctionaries. including represeruallves 10 ¡he Spanish Cortes when
such representation was allowed,lJl During Spanish rule voling was severe1y re.
,tncted lo certaill classes of people,'" Under Ihe American regime Ihere have beco
29 gel"leral eleclían •. '"

EleclOral pracliccs in lhe lirsl fOllf dreades of American colonial mle werc
fraught with irregularitics. lhe purchase of VOles, physical and psychological coer-
cion, and other corrupting activilies. Despile this generally reeognized faet, voter
participation in the 14 elections held from 1900 to 19]6 averaged 74.47% of lhose
eligib1c to vOle."" In 1940 me newly fonned Popular Democratie Pany Slrove 10
imprinl 11new meaning omo !he vOling process, presenting il as lhe vehicle for me
oppressed masses !O get rid of the old potilical b05Ses and 10 facililate the social and
economic lransformation so many were c1amoring foro

The definilive viclory of lhe Popular Democratic Pany at the polls in the election
uf 1944 was repealed in 1948, and lhe sub,cque[lt social, economic, am.i political
refomls the pany was able to pul in motion. wilh sopport from Ihe Roosevelt and
Truman adminislrations, gave credence lO !he argument advanced by the popolist
reformers that voting did make a difference. Since then, voter partieipation in elec-
toral evenlS in Puerto Rico, especially general electíons, has been even larger. The
14 general eleclions held from 194010 1992 averaged a registered voter participation
oF81.41 %,'" NOlwithstanding occa~ional al1egations of fraud, the re~u1tsof (he elec-
tions are generally accepled as valido transitíons from one govemmenllo another are
peaceful. and in cases of controversy, !he judiciary's resolulion of confliCl enjoys a
great dcgree of legitimacy,

Of even more signilicaoce is Ihe fact !hal voting has acquired a special mystique,
a particular value, for the majoril)' of Puerto Ricans. One explanmion for lhis phe-
nomC[lon may lie in lhe feeling of cmpowerrncnt thal vOling has b<:enengineered lO
produce since Ihe reforms of lhe 1940s. Additional reasons may be found in lhe fael
!hm voting in Puerto Rico is closely lied lO concrete mmerial interests. The P:J.St50
years huve witnessed Ihe development of a colonial welfare Slllle that has become a
crucial aelor in the economic and so¡ial life of !he community. The Puerto Rican
govemment employs approximately one-third of!he work force in Ihe country and
adminislers a grcat variety of social and economic programs. It granlS pennilS and
¡¡censes. It provides an array of public services soch as eleclricilY, water. and tele-
communications, h allocmes public housins and runs a sizable publíc education
system thm extends from kindergarten to graduale universilY programs. It pays enor-

'" "Gener.1 eleClion," are 1ho,e who'. pUlpOS<'is In elecl lhe oflicial, of lhe goveromen!. be lhey
fonttionanes oi the lnlern,1 lO"emment or rcpresenl.Uive, or deleg~le< lo lhc go"emment of lhc 1lI<1'
ropotiun 'Ute. Su FIiR~ANOOBA\'Réi.••.TOllO. E.ucctoNu y PAIlTlD05 l'OI.iTlCOSDE PVERro Ru:o
2-3 (1989),

'" Id "1 )
""Id 014,
'''Su Id. ~13. The tiled "ro COven;eleclio<l> held ""011988 The "Umbcll provided he•.• include

!he gener"1 eleclion thUl look pi""" in 2000
<J' S•• id. al 348.
m.'iu id. al )49; E.~T>.DOualU! AslX1AOOPiOPuliRro RICO,COMISIÓNEsTATAl.00 EI.tCOOtiF.$.

RF_~IJl.TADOSANAl.ES' EL£COONI;.IG""'F.RALf:S3 OE NOVlf_\1BRH1992, al 1 (19'13).
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maus amouo!, of moncy lO the privule sector for contraels lO provide a wide spec-
trum of goods and serviccs, and ir regulares a countle,> numbcr of activities and
relationships.

Municipal govcrnmcnls, which are lhe mos! importunt local govemment bodies,
also rcnder needed services and cslablish significant links with local communities,
groups, alld individual,. A notable degree of patronage al both [evels of govemment
inspires added ¡nleresl in Ihe makeup of their administrations. All of this meaAS thal
Ihe OUlcomes of electoral evelllS, especially lhase thal determine wha control, die
government apparatus. always invol\'e high stakes for the rnany pwp1e whose daily
l¡ves and enterprises are directly affe\:ted by government decisions. particularly those
that beget inclusions and exclusions or that grant or withhold benefits. The high
turnout to detennine who makes those decisions is. Ihercfore. undersmndablc.'J8

These features of Puerto Rican internal democracy~clcctcd governmcnt offi-
cíals. a long tradition of party politics, belief in the power of suffrage. lurge voter
particípation. respect for !he outcomes of elections, and acceptance of judicial arbi-
tratíon oí electoral disputes~have coexisted with o!her characteristics thal foan an
importam part of the island's political culture, For example. Puerto Rican politics
have always exhibited a greal me~ure of palernalism and personalümo. ,,., Political
parties have relied heavily on patronage 10 preserve the 10yallY of their followers,
Preference for !he strong charismatic leader is sliU the nonn, ra!her than the exeep-
tion, On many oceasions these traits have worked lo muzzle discussion of substantive
issucs, as lhe voters' auenlÍon is drawn 10 questions of personality, personalloyalties,
and !he preservation or eonquest of privileged access to public pcrquisites based on
political affiliation, Party allegiance has tended lo prevail Qver independentjudgment.
There have been growing sígns 01'dissatisfaetion in this regard, however, manifested
in an increase in the number of "unaffiliated" VOlersand those who eross pany lines
10 endorse candidates of otller panies on the basis of Iheir perfonnance or metr
propose<! programs of aetion. '

Patemalism. personalismo, and unconditional party al!egiance are not exclusive
to the Puerto Riean polítical ~y~tcm. They are found in many countries of Latin
Ameriea, the Caribbean, Asia, and Africa as weH as in regions and politícal com-
munities in Europe !lnd the Unitcd State~. In Pueno Rico, they may be the ~urvíving
politieal traílS of a former cultural milieu associated with the world of the haciendas.
This fusion ofthe old and the new is not an unfamiliar phenomenon in contemporary
socíeties. As Habermas indicalcd, the sociocultural systems of many liberal socicties
have contained diverse blendings of preeapitalist and bourgeois elements in their
traditions.'40

"'Referenda and othcr elcc!oral ."em. nI)( rdoled 10!he e1eetion of oflkiau !cnd 10 el;';;! a lower
voter !urnooL Thus, for e~o"'ple.!he 1952 refereodum 10opp<o,', !he CO"'I;!Uli"" of ?Ueno Rico drew
out 58% of regi.rered VOler>;lhu 1%7 plehi.dte, 6Mb; !he 1970 rufuruodum 10 lowur!he vOllog agu lO
18 Y.''', 35%; lbu 1991 referenduO! on "Oemocrlllic Rights GunraoleeS.' ($U chapler 7), 62%; !he 1993
ptcbiscile on pohlieot stalU.', 13,6%: (t>c 1994 ",[ereodum 10 omend lhe Con,lilUlion lo aooUsh lh.
ah,olme righl 10 bail 8J1dlo increa"" lhe oumber of jU'I;C", in lhe Puuno R;co Supreme Court, 62.9%;
and !he 1998 plebi,eile, 71.3%. LiJ W'Zdel pueblo en w.s .ma¡', EL Nll~VO oí~, July 28. 1995, al 4;
EsT~oo LwRE AsOCIADO DE ?uUTO RIco. COMISIÓN EsT~TAl. D~ EL.eccIONF.\. ESCR.lmNJO RE-

SULTADOS!SU. PtElItscrrO 13 DI' DICIEMBREDE 1998 (1999).
". Se. LBvol':i,'''Pro lIOIe34, al chop, 17, Pern>n<Jlismo is MIaniluile !hal accord. grealer imponance

10 !he p=onaJi'y oí lht! kadcr Iban 10 his or her ióeA5or pn>~
'"'HA8at'lA5. "'1'''' lIOIe63. al )2_33.

The democratic system e~tahlishcd in Puerto Rico for intemal govemance man-
ifesls ¡he limitations of al! modern formal democracies. According to Habermas. in
these systems citizens are in fael cxcluded rrom real substantive participation through
various mechanisms and praetices. One of those excluding practíces is what he
termed strnclural de¡XJliticiwlirJll, which eonsists in relegating cítizen partieipation
10 occasional voling, or even the publie expression of protcst, wbi1e entrusling real
decisions to politieaL bureaueratie, or technocratic elites.'" "The arrangement of
formal democratie instilutions and procedures:' argued Habermas. "permits admin-
iSlrative deei.'iíons to be made largely independently of specífie mOlives of the cíti.
zens." He added, "This takes place lhrough a 1egitimation process that elicits gen.
eralized motives-that is, diffusc mass loyalty-but avoids partidpation," '<:) In faet,
modern formal democraey "counts now a~ only a method for selceting lcaders and
Ihe aCCOulel1nCI11Sof leadership. "I4J Formal democrac)' replaees [he notíon of self.
detcm1Ínation of!he people by a proeess intended "to make possíble compromises
between ruling elites."'''''

Thc.'C same tendendes can be observed in the Puerto Rican polilical system.
Popular enthusiasm for voting and political debale does nOl necessarily mmslate into
effeetil'e powcr to ¡nfluence fundamental deeisions. Despile the populist discourse
that became part of the codes for politieal eommunication with the masses sinee the
míddlc oF the 20lh eenlury. real decision making (in !he limited spheres over whieh
Ihe Coml\1Ollwealth govemment can excrcise control) has often been withheld from
lhe popul~tion.'" Aware of thcse shorteornings, man)' popular movemenlS in Puerto
Rico have demanded greatcr participation in the resolution of isslles that affeet their
eonstituendc5. Thus, communilies have organized themselves lo press for aecess to
administrutive dedsions !hat m¡ghl huve a negative impact on meir environment.
Wornen's groops have taken !heir pressure dírectly 10 !he legislature to claim specifie
refonns on tbeir behalf.'''' Workers llave slruggled to augment their influcnec in
pubJie deeision making by promoting legislation recognizing Iheir right to colleetÍ\.c
h:trgaining in Ihe govemment seClor. Studenls and faeulty have sougbt inclusion in
tlle decísion making bodies of the public univefsüy.

In sum. the internal government of Puerto Rico is bascd on the institutions of
represenlalÍve democraey and draws on a long tradítion of party polities, popular
elections, anJ sUSlained VOler participation. Nonetheless. it is affticted by traits that,
on many oeeasions, distort democratic palities. Additionally, !he shorteomings of

'.'Id al 36-37
"Id.~136.
'" Id .• 1 123.
"'Id. (empllasis in !he origina!)

'''A receol dram.li~ c.ample of !his pb<:nonlCntlo was!he 1997 decision by lb<:Puerto Rieon
go".nuncnllo p;ll1ty privatize lb< go".mmcnl."wIICd lelephone company. A mas,ive Waveoí opposition
,urged fmm o wide 'p""tmm uf vGices in lhe Puerto Rica" cummun;ly. Oe'pile" lurbul<nl generul .(rike
lMI pill,d lhe police 'goi"'l demOl""OlOr>, the gnvtmor ",enl altead ",ilb lhe sol•. PM uf !h. popular
hxkl""h """ lO be feil !he fotlowing y'cor b .,nn", "ntef, 'pparenlty <led<led lO "puni,h'. lbe pro-
'l.~h""d govcrll<Yby vo,ing agaio" 'l.ltehood in. plebiscite promoted by him Th. pl.biscite hod be.o
catled by l!Ic govemor .• gaio <!espite ,ltOIlg oppo<ition to il5 ruafualion even by ¡>copie oí hi. own
polllical pany.

"'Su. ~.l" Eslhu, Vicellle. 8e'f'Nld lA" Rejoml: The P.un" Ri~(VlExp<rí~m:e'" Ihe COOS"'l'llClion
0",-1lmple_num"" of ,"" DomulÍc Vi"le1\l"~il<"r, 68 R¡;". JUR. U.P.R. SB (1999).







'" THE LEGAL CONSTRUCT10N OF lDENTITY IlEGEMONY THROUGH LEGAL CONSCIOUSNESS m

cralíe wealme.% of [he present relatiollshíp has developed, and differenl groups are
seeking IICW polítical articulations. However, [he dí,cemed superiority of!he Amer-
ican political system O\"erolher perceived altematives is bJocking lhe envisioning of
a fulure ¡ha! is nOI, somehow, linked lO !he Uniled Sutes.

ldeology of the Rule of Law

Thc ideology of!he rule of law has been a mechanism of moral and political per-
suasion in the context oC !he relationship of political suhordination that has existcd
between lhe Uniled Stales and Puerto Rico, The effects of this ideology must be
viewed in conjunetion with those of the discourse of rights, the experience of partial
democracy, and the repressive dimension of the system. For it is their conjoined
opera!ion that partia]]y aecounlS for (he reproduction of the prevalent altitudes of!he
majority of the population regarding the value oC the continued association with the
United Stales, irrespective of the fonn that that relationship may assume.

The rule of law has been delined in different ways, Dne view, associaled with
necconservative doctrines in the Anglo-American world, seems to equate ir with Ihe
notion of "Iaw and order," or with the idea that people should obey thc law and be
ruled by il.'" The traditionalliberal coneeption, on the other hand, emphasizes that
the milin purpose of the rule of law is to impose inhibitions on state power: The
govemment should be ruled by law and be subject to it This is the main sense in
which British historian E. P. Thompson used the concept in un aHempt 10 retrieve
what he understood 10 be ilS original import.'" From a sociological perspective, the
rule oF law has been delined as "the use of legal fonus to regulatc and lcgilimize
stale power."'lS ln thi, chapter rule o/law will encompass bOlh the normative liberal
coneeption, as explicated by Thompson and othcrs, and the sociological definition.

The Theoretical Debate and the Critique oi the Rule oi Law

The principal conlemporary debate regarding the rule of law in the Anglo-American
world, particularly among neo-Marxist seholars, was sparked to a great extent by
Thompson's (ldense of the liberal ideal of the rule of law as a universal value.'''
For Thompson,

[he rhetoric and !he rutes of a society are some!hing a great deat more !han sham. In
lhe .>amemoment !hey muy modify. in profound ways, !he behavioc of!he poweñul
and mystify!he powertess. They may disguise the reatities of power, bUI, at the sume
time, they may curb th~t power and check its intrusioll>,And il is often [rom within
that very rhetoric !hat a radical critique of!he practice of!he society is tlcvdoped.'"

"'Scc tIle discussioo in Pia:io41o, S"Pro llOt< Sti, al 169-70. t lulve aIso drawn from M. O. A.
FreeJIWl, The R"t. 0/41 •••: l.ibtraL Monísl nnd Neo.MorJ:Ú¡ Pmp«fiwJ, tOClun: (l<li,ercd during!he
Angl<>-Soviel Syrnposium Sporuiored by Uni'elS;ty College Londoo (luly W, t990),

""E. P. Thompson, 111. Rule o/ Low, in M,,~x's •• ANO L\w. supra nOlo 16, al llO-37, The cited
work;s on e,cerpl {rom !he concluding chapler in E. P, THOMPSON, WH'GS ANO HUNTeKS: THE OR1GlN
01' THE Bl.'.CK ACT (1975). Ful1her references will be to !he e~cerpled pie"".

"'THE POWTICAL Et:ot<OMY O!' L\w. Jupra note 7 •• 1 fl51

''''Tbompoon, '''Pro oOle ¡54,
"'Id. III 134.

According lO Thompson, "[he inhibiliollS upon powcr imposed by law" are an
important lcgacy, a cultural nchicvemenl, of the agranan alld mercantile bourgeoisie
of ¡he 17th cenlury und of Iheir supporting yeomen alld artisart.>, lnsofar as lhe rule
of [aw itself impores "effective inhibitíons upon powcr" ana can be invoked for
"[he defense of [he citizen from power's ull-intrusive claim," it must be regurded as
an "unquulified human goOO."'" Evcn in the colonial contexl, Thompson argucd,
lhe rules and rhetorie of law imposed sorne constrainll; upon the imperial power,1l9
"Even rulers," Thompson eommenled, "find a need lo legitimize their power, to
moralize their functions, to feel themselves to be llseful and jusI. "'1\0

The most important criticisms of Thompson's position do not deny the bcnefils
and advantages of the rule of bw for subordinated group. and peoples. Some of
them, in fact, do Hule more than reemphasize what Thompson himself conceded:
thatlaw's cffeets are Contradictory. Dthers go beyond this critique.

Fine summarized Thompson's contribution as reviving the liberal conception of
the rule of law as a weapon against the growth of Slate authoritarianism, persuasively
demolishing the conservative view that the "rule of law" means unconditional obe-
dience to the .tate and uttacking the tendency on the lef¡ 10 dismiss civil libertics as
a sham and law as mcrely a c1ass instrument.'.' However. he eriticized Thompsorl
for "reducing" law to one of ils functions and negleCling the demacratie limilS of
liberalism.'"

Kerruish eehocd an aspect of Thompson's c1aim when she asserted ttlat "Iaw
can und has conferred benelits on peopJc who are subordinated and devalued within
existing social relations and it imposes constraints of sorne kind on dominant and
empowered pecplc."'.' "We need not doubt," Kerruish remarked, "thatlaw is useful
or beneficial 10 sorne people some of the time. Indeed il is hard lO imagine how
legal proctices and institutions could huve the vitality and persistence they do huve
if tha! were not the case."'" Yet thal does not warrant according to law a universal
value."iS Pieeiolto, on the olher hand, dedared Ihat the strotegy for suhordinated
groups, espedally the working dass, must be "not to uphold the impossible ideals
of the liberal fonos of slate and the 'rule of law', but 10 insist 00 the necessity that
it be transcended, in fono, which challenge the dominancc of capitalist socia) rcla-
tions."''''

What the dispute reveals. once more. are the complexilies of lhe legal phenom.
enon, the paradoxical qualilY of law. In that sense, {he debate about me rule of law
follows dosely the developments and perspec¡ives gained as a result of the contro.
versy over!he benefits and limitations of rights.

Dne critique ofEuropean imperial !aw has consisted in exposing how "the ideal
of the rule of law" was not extended lo many colonial societies, '6' Kerruish perrep.

'''Id. al 135.
'''Id.
''''Id.
"'FINE, "'pm nole 59. al 8
"'Id. al 8. 175
"'KERRUlSH, JUlml nole 71. al 3.
'''Id. al 19
"'Id.
"oPicc;Olto. '"pro llUIe 56. al 179,

"'Su Snyder &: Hay, s"I'''' tIOle 5. 1lI 12: KUI~uróK, "'Pra note 71, 01 142.
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tively noted that sorne of those criticisrns presuppose tbe notion of "a pure, uncor-
rupted foml" of thc law. Nonetheless, insofar as a regime based on the rule of law
is bctter than one based on dcspolÍsm, this flaw of imperial law had significant
consequences for those subjected 10 the most extreme fOl1lls of authori¡arian rule in
the colonies. Due to the charactcristics of the American colonial project in Puerto
Rico, this chapter i. concemed, howcver, with another type of critique: !he degree
to which the ideology of the rule of law, extended as it was to the colony, has
operated to reproduce the metropolitan power's hegemony.

The Rule of Law in ¡he Pu.erto Rican Confext

In the course of their struggles against the authoritarian Spanish regime, 19th-century
Puerto Rican Iiberals became attracted to various vcrsions of!he ideal of the rule of
law. Not surprisingly,!he organic intellecluals of the Puerto Rican socially hegemonic
classes would be willful recipients of the Anglo-American notion of the rule of law
as an organizing principIe of the country's polítical and legal system, Throughout
the 20th cenlUry the hein to ¡hat Iiberaltradition, regardless of their position on the
status of Puerto Rico, have replicated, refined, and expanded the vision tha! the best
form of governrnent is one subject lo law. They have not been alone in me repro-
duction of lhis discourse. Many of those in !he socially and economicaJly subordí-
nated sectors of Puerto Rican society, in thcir localized struggles and resislances
against the metropoJitan state or local elites, have also tended to view ¡he ideal
(expressed in variokls fOl1lls) as sornething close ro an "unqualified human good."
Law is perceived by many not only as a repressive mechanism, bU! as a shicld against
arbitrary power. The ideology of the rule of law has grown s[rong roots in public
consciousness, particularly since the poJitical reforms initiated in the 1940s.

The cons¡raints imposed on the local governrnent and the metropolitan state by
this discourse on the rule of law have al times benefited powerless individklals and
groups. BU! the ideology of the rule of law has also Iegitimated American rule or
buttressed American hegemony in two fundamental ways.

First, the metropoJitan state has sought to justify its exercise of power by ref-
erence to law. This was the primar)' func[ion of tbe constitutional doctrine of terri-
torial incorporation developed by the Supreme Court in the [nsular Cmes. The ide-
ology of the rule of law, as a powerful clement of the idea of legitimacy in !he
American political and constitutiona! order, compeJled the American goveming elites
[Oobtain an authoritative statement from the highest tribunal of the land sanctioning
thelr decision to instal! a colonial regime in the terrilories acquired after the Spanish
American War.

Of coursc, it musl not be forgouen that this legal benediclion carne from an
organ of the metropolitan state. The Supreme Coun was not an independent arbitrator
located in a position of neutrality between the metropoJitan power and the people of
!he conque red territory. Furtherrnore, the sources used a~ interpretivc guides, the
lraditions examined, !he interests weighcd, and the nomlative principIes developed
and appJied were part of the history and !he worldview of the framers and rulers of
the metropolitan state itself. lt was the shared understanding of the governing elites
!hat !he word spoken by the members of !he Supreme Court would be the law of
¡he land regarding !he power that could be ex.ercised ovcr !he new colonial depen-

dencies. Jf [hUIpower could be grounded in the ConslÍtulion, it would have lo be
considered legitimate. Il was so foomJ.

Since (hen, (he e~erdse of congressionul power ayer Puerto Rico has beeo jus.
tified with referente lo the nOlian Ihal the Conslilution sanctions it. The law of ¡he
metropolitan state itself has !letame the justificatory basis fOf the e~ercise of imperial
power. 'os Furthermore, specific exercises of power are con sidered legitimate only if
sanctíOlled by congressionallegislatíon in accordance wilh established constílutional
norro, and procedures, Of if they are undertaken pursuant 10 ¡he constitutionaI pre.
rogalivc of lhe execU!ive or the judicial branch. In sum, the colonial regime 1sjus-
tified with the argurnent that i¡ is sanctioned by law. In fact, for the rnetropolitan
slate, for most of Puerto Rico's political elites, and for substantial, if nOl most,
segmcnts of tbe population, even processes aimed at dismantling colorualism rnust
follow ¡he law.

There is a second way in which the ideology of the rule of law has operated as
a hegcmonic mechanism for American rulc. Jus! as a good number of Puerto Ricans
associate many of the ¡hings !hey value with the American presence in the island,
in the popular imaginarion, fueled by the legitimating discourses propagated by lhe
ruling elites, the "freedom" thal the rule of law guarantees is possible because of
tha! presence. Wbether tha! perception is justified or not, the fact is !hat it operates
as a powcrful force in ¡he domain of consciousness. It acts as a forceful mechanism
in the process whereby consent to the relationship with the Uniled Sta¡es is repro-
duced and American presence and rule are legitímated.

"'s" SaHy Engle Merry. Law and Colonialj,m. 25 LAW & Soco REv. 889, 890 (1991)


