Chapter 8
HEGEMONY THROUGH LEGAL CONSCIQUSNESS
yo Rights, Partial Democracy, and the Rule of Law
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The four previous chapters analyzed the effects on Puerto Rican social, cultural,
and political life of particular legal events related 1o the relationship between the
United States and Puerto Rico. The present chapier focuses on more general features
of Puerto Rico’s legal and political system. Specifically, it discusses the exient to
which the discourse of rights, the system of partial representative democracy, and
the ideology of the rule of law may be reparded as part of the complex articulation
. ' of factors that have operated to reproduce American hegemony and to legitimate the
: 1 ' ; existing power relationship between the two countries. To address this queslion is to

i raise important issues that fie at the core of the interconnection between law and the
type of domination called “colonialism,”
The approach taken in this chapier differs somewhat from that of the previous
. ones. it draws more on insights from the author's personal observations and reflec-
tions over the years and less on documentary evidence and analogous empirical data,
Additionally, it dwells more on theoretical issues, secking to identify the broader
outlines of the problems discussed ruther than 1o describe in detail their factual
i - context.
': Such an analysis helps in exploring the general and elusive nature of the phe-
. ' nomena examined here. Very litle research, in some cases none at all, has been
- .- . s e - o : - —eonducted in Puerto Rico on some of these topics fromn the perspective of their
' relationship to the ceuntry’s colonial situation, the creation of identities and subjec-
tivities, and the reproduction of American hegemony. This is particularly the case
. . with rights and the rule of law. These aspecis of Puerta Rico's legal and political
i \ culture are key to understanding the manner in which the majority of the population
" : relate to American presence, influence, authori ly, and power in Puerte Rican society.
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However, the observations | advance here are proposed not as conclusions, bur as
4t i suggested lines of inquiry in need of further elaboration and more in-depth siudy.
i ! Referring to European coloniatism, Fitzpatrick pointed out that law was always
; : . "a prime justification and instrument™ of imperialism, as it was portrayed by im-
;| |

perialists as the means by which to raise the mass of uncivilized millions to “a
higher plane of civilisation.”" This civilizing rhetoric was central to the early colonial
project launched by Spanish conquerors in the [5th and 16th centuries. Late-19th-
i century colonialism responded to new sets of determinants, such as the quest for the
_ . - establishment of commercial-based domination in an expanding capitalist world
it |' economy. But, as Osterhammel noted, the ¢laim that the colonizers were f ulfilling a
l ctvilizing and liberating mission also formed part of the legitimation strategies of
1 1 ; colonial rule during that period.” One of the moral “duties” that the rulers pro-
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{ claimed, added Osterhammel, was “'to bring the blessings of Western civilizaticn to

| 'Prrer Frizeatrick, THE MYTHOLOGY O MODERN Law 107 {1992),
*JURGEN OSTERHAMMEL, COLONIALISM: A THEORETICAL OvERVIEW 109 (1997).
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192 THE LEGAL CONSTRUCTION OF IDENTITY

the inhabitants of the lropics.”" As we saw in chapter 1, this was zlso part of the
worldview of the promoters of overseas expansion in lhe United States during the
second half of the 19th cenury.

This was also the objective openly expressed by American colonizers a the close
of the Spanish American War. [n an often-quoted siatement, General Nelson A. Miles.
commanding officer of the U.S. troops that landed in Puerto Rice in 1898, solemnly
declared that it was the intention of the occupiers @ bring to this newly conguered
land “the immunrities and blessings of the liberal institutions™ of the American gov-
ernment and the “advantages and blessings of enlightened civilization.™

Tn most colonial experiences, however, the importation of European law 1nto
colonial societies suffered important transformations, Snyder and Hay pointed cut
that the law exported to the colonies was not simply snetropolitan faw: “[t comprised
the most authoritarian aspects of European law, from which most provisions regard-
ing social welfare, basic rights and other eatillements largely had been excised.™
The legal system had a “markedly administrative rather than o ghis-oriented” char-
acter, and the ideology of the mle of law “was practically absent in many if not
most colonies.™ [n fact, as Ghai has argued, even in the African posteolonial states
ideologies other than the rule of law and the idea of legality have proved more
fruitful as legitimating discourses.” Shivji raised a similar point, claiming that in
many African societies ““legal ideology has little hegemonic significance."® Comaroff
argued that the discourse of rights ptayed a greater role in European colonialism in
Afica than is generally recognized.” His analysis reveals, however, that although the
discourse of rights serves al times to creale spaces from which to resist colonial
domination, often such discourse was greatly distorted to accommodate the coloniz-
18’ interests.

In all these respects the modern brand of colonialism exemplified by the Puerto
Rican experience. especially after.the 1940s, represents a significant departure from
previous colonial patiemns. In some of their most basic features, the discourse of
liberal rights and the ideology of the rule of law have been extended to the colonial
society in practically the same moid in which they circulale in the metropolitan state.
Of course, this is not an exclusively American phenomenon. The remaining French,
British, and Dulch dependencies in the Caribbean exhibit similar characteristics.”

'1d.
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The revealing fact, in all these cases, is that, in the long run, colonizlism seems 1o
have been betler served not by excising the discourse of rights and legalism from
the metropotitan claim to wuthority, but by prometing such discourse and ideology
in the colonial societies themselves.

Fitzpatrick perceplively noted another important, more fundamental way in
which the law of Europe and the law of the colonies differed. While European
societics regarded themselves as self-determining subjects {they gave themselves
their own law), this quatity was denied those subjected to colonial rule. Fitzpatrick
quoted Westlake, who in 1894 expressed the opinion that although all rights were
not denied “uncivilized natives.” the “appreciation of their rights is left to the con-
science of the state within whose recognized temitorial sovereignty they are com-
prised. "

In this respect there are similanities between classical European colonialism and
the newer version of colonial domination exemplified by the American model. Thus,
the U.S. Congress, with unswerving support from the Supreme Court, has repeatedly
insisted that it has “plenary powers™ over U.S. territorial possessions. These powers
include the faculty 10 preseribe the nature and exient of their residents’ citizenship
rights and of their entitlements to social welfare benefits. It is true that the prerogative
to determine whai “fundamental rights” would be recognized for the inhabitants of
the territories was taken away from Congress in the early part of the 20th century.
But such power was accorded to ancther organ of the metropolitan state—its highest
udicial forunm. This was one of the effects of the doctrine established in the lnsiular
Cases.

[n this chapter, | discuss the differences between European colonialism at the
end of the 19th and first half of the 20th centurics and the type prevalent in late
modern colonial welfare slates. Those differences account, to an important degree,
for the reproduction of U.S. hegemony over Puerto Rico's population. I analyze the
dynamics resulting from the interplay ameng a nghts-oriented as well as repressive
state, a regime of partial democracy, the ideology of the rule of law, and the devel-
opment of legal consciousness in the context of a colenial relationship. The main
proposition is that the discourse of liberal rights, the experience of partial democracy,
and the ideology of the rule of law have coatributed to the reproduction of acgui-
escence to American rule and American presence in Puerto Rico. They have been
key features of the American hegemonic project and constisutive parts of the legit-
imation process.

five-island federation known as the Nethertands Antilles {(constituted by Curxcao, Bonaine, 51 Manin,
Saba, snd 5. Eustatius). French Guiana (oo the Caribbean coast of the Sputh American mainland),
Martinique, and Guadeloupe are formally inegral parts of the French nation, bet their social, economie,
patitical, and culturat conditions resemble very much thosz of the dependent sermitories of the region.
See, generally, C. A. SUNSHINE, THE CARIBBEAR: SURVIVAL, STRUGGLE AND SOVEREIGNTY 163-70
£1980); JosE Trias MownGE, 5 HISTORLA CONSTITUCKONAL DE PUERTG RICO chaps. §- 10 (1994); Os-
TERHAMMEL. sugra note 2, s 118-19: G, Oostindie. The Duteh Caribbean in the 1990’5 Decolonization
ar Recolonizaiion?, 5 CaARlEBEAN AFFAIRS | (1992); ). Conncll. Britains Caribbean Colonies: The End
of the Era of Decolonisation?, 32 ). COMMONWEALTH COMPARATIVE PoLITICS 87-106 (1994); Eftén
Rivera Ramws, Colonialism and Integration in the Contemporary Caribbean, 6 BEYOND Law 189
(11998),

"VErrPATRICK, supra nole |, &t 108, 109,

"Gee the discussion of the tnsuler Cases in Part 1L of this book.
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Certainly, these discourses have also contributed 1o the widespread social accep-
tance of the political system in the maialand United States. They also explain in part
the legitimacy enjoyed by the political systems in the most developed democratic
societies in Europe. Bul, precisely, one of the defining characteristics of modemn
welfare colenialism in the Caribbean region is the extent to which it has relied on
legitimating and hegemonic mechanisms prevalent within the metropolitan societies
themselves. To a great extent, this parallel legitimacy has been possible duc to the
fact that the dependent sociclics have come to resemble in important respects the
societies of the metropolitan states.

In chapier 3, i explained how American society and institutions have become an
exemplary center for Puerto Rican society, resulting in significant transformations in
economic practices, political traditions, legul proceduses, educational policies, com-
munication techniques, and other aspects of Puerto Rican social life. In the specific
case of Puerto Rico, the parallels between the ways in which legitimation is produced
in the coleny and in the metropolitan society result from the fact that the political,
legal, and economic institutional arrangements and many of the social and cultural
life processes of the territory have been structured in accordance with the organizing
principles of the metropolitan society.” Because needs and aspirations are many
times defined in analogous fushion within the Puerto Rican community and in the
wider American society, their modes of satisfaction tend to be the same or very
similar, despite other cultural differences between the two societies,

To the extent that legiimation and hegemony are linked to the satisfaction of
needs," including cultural and political ongs, legitimation and hegemonic processes
tend to resemble each other in the metropolitan sociely and in the colonial com-
munity. Both share a reliance an the discourse of rights and other features of liberal
democracy lo buttress legitimacy. The colonial condition adds its own specificity to
the process. That specificity must be taken into consideration and accounted for. It

includes the situation of political subordination, the imbalance in economic ex-
changes and cultural power, and the structural dependency for the satisfaction of
needs. It also involves geopolitical and rugional factors, such as the perception of
the majority of the populatior about the possibilities of embarking on an allernative
project in light of the econemic and political realities of the Caribbean region.”

Diverse sectors of the Puerio Rican population have actively participated in
shaping this particular colonial experience. Puerto Rican elites and popular sectors
alike have promoted the discourse of rights and adherence to democratic principles
for reasons thar include conscious valuations of what is best and most desirable.
Responses from the population to the development of a liberal colonial state have
involved varying degrees of acceptance, resistance, complicity, negotiation, and res-
ignation. In this sense, the relationship between the colonizer and the colonized has
not been unilateral.

YEfrén Rivera Ramos. Seff Determinution and Decolonisation in the Society of the Modem Co-
toriial Welfare State, tn 155UES OF SELF-DeTERMiNaTION 115, 122 (Willin Twining Ed. 1991).

"“See, penerally, JORGEN HABERMAS, LEGITIMATION CRISIS {1988); Rivera Ramas, supra note 13,
See the related discussion in the previcus chapter about citizenship.,

% See Rivera Ramos, supra noie 10, Ramdn Grosfoguel, The Divorce of Nationalist Ditcourses
from the Puerto Rican People: A Sociohisiorical Peripective, in PUERTO RiCan JaM: Essays on CuL-
TURE AND POLITCS 57, 66-70 (Frances Negrén-Muntaner & Ramdn Grosfoguel, Eds. 1997).
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A Note on Coercion and Consent

The Thearetical Problem

Beforc proceeding, some comments are in order about the relationship between co.
ercion and consent. The problem is posed in much recent sociolegical writing about
law. The discussion has been motivated by a realization that many political .;rslems
have relied on mechanisms other than physical repression or the use of force to
reproduce themselves and secure a high degree of acquiescence or active consent
from the population. Modern industrial and postindustrial societies provide pointed
examples.

Hunt has argued that the main 1rends in contemporary sociological theories of
law have not been able to transcend a *dichotomous conception of law organized
around the polar opposition between coercion and consent.”™ Althoush 1o concep-
Eualize law in terms of the dimensians of coercion and consent may h:lp to capture
important characteristics of law, Hunt argued, none of the posttions he examined—
which included liberal and Marxist approaches—has succeeded in “advancing a
coI‘1er_ent presentation of a mode of combination of the apparently opposed charac-
teristics of law so as to produce & unitary conception not reducible 1o a choice
!Jelween upp(.}sites or 4 flucruation between them.™"” Hunt's arsument reveals an
important insight. However, his formulation fails to express the probler: with pre-
ClaHL

First of all, there is the problem of defining “coercion.” Certainly the use of
phys_ical force to repress—by means of imprisonment, corporal punishment, or ex-
ecul.wn-.—is a means of coercion. But other, more insidious forms of imposing some-
one’s will may too be considered coercive: means such as surveillance, discriming-
txop. ostracism, job dismissats, and psychological harassment. Also, certain practices
which Bourdieu would characterize as symbolic violence," could be arguably clas-
sified as forms of coercion. These practices consist essentially in the imposition of
ways of viewing and cvaluating the world. Symbolic viclence may lake the form of
exl:flanations. principles, or rules, for example, the handing down of administrative
or Judicial decisions not subject to question. In other words, coercion shows irself
in multifarious forms that range from those that rely on the use of extreme physical
force Fo those that depend on other, nonphysical, yet forceful means of imposing
compliance.

Second. in terms of social theory the binary opposition to be transcended is not
that of “coercion” and “consent, but “coetcion” and “persuasion.” In contempo-
rary societies, especially those of the mast technologically advanced countries, con-
sent, in the sociological sense, has to be viewed as the result of a complex articulation
of coercive and persuasive mechanisms. Consent is not a polar category 1o be rec-
onciled with its opposite, coercion, Rather, consent is the synthesis: the end result
of a complex process in which the different forms of both persuasion and coercion

(1] 5
Almn Hunt, Dich y and Contradiction in the Socialo, I 3
. ey af Law, in Marxism l
Beime & R. Quinney Eds. 1952} A B @
"Id.
. .
Piere Boucdicu, The Force of Law: Toward a Sociolo, rH
L ; 'y of the Juridical Fi i
1. ). 805, 812 {1987, o o the Jurdical Fed, 38 Hsreces
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combine to produce an active acceptance of, or at least a passive acquiescence in,
existing social arrangements. Coercion, then, is an aclive ingredient in the process
of producing acquiescence and consent.

Third, in many contemperary socicties, to be effective as part of the hegemenic
process, coercion must be regarded as legitimaie. In other words, it musi rely on
consent, Coercion may be considered legitimate either because it is viewed as au-
thorized of lawful by those to whom it is directed. or because it is sanctioned by the
majotity when aimed at selected groups or individuals.

Is law principally a coercive or a persasive mechanism? This is the queslion
that much sociolegical literalre seems to intend to address when discussing the
(mistakenly formulated) coercion-consent dichatomy. Some theoretical approaches
at times provide seemingly contradictory answers to this question, Thus, Gramsci at
cne point stated that “the law is the repressive and negative aspect of the entire
positive civilizing activity undertaken by the State,™"” while in other passages he
stressed the educative function of law.™ This has led Hunt to criticize the Gramscian
approach as being riddled with the coercien—consent dichotomy. “The coercion-
consent dualism,” wrote Hunt,

finds its most general expression in Marxist theory through the very widespread recent
infuence of Gramscian theory. ... Within such a perspective the central focus has
been upoa the noncoercive face of law. . . . Yet there coexists in Gramsci an emphasis
upon the repressive tale of law and state.”

Cain provided an alternative reading of Gramsci on this matter. She interpreted
the ltalian thinker as proposing that law can be used both coercively and persua-
sively:

It is persuasive because it assists the directive group by ereating a “tradition™ in an
active and not in a passive sense. Law has an umbrella effect whereby the standards
and ways of thought embodied in il penetrate civil society and become a part of
common sease

One of the virtzes of Cain's interpretation is that it helps (o 1id the problem of
essentialist connotations, for it does net sappose that law is imemediably one or the
other, bul rather posiulates that law can be used in either or both ways. with a
multiplicity of possibilities regarding their mode of articulation and combined effects.
This conception may also contribute to historicize the analysis, for then the guestion
would become the following: How has law been used by determinate groups in
certain places at given momenis? This would be more consonant with a social con-
struction of reality thesis, which in turn is theoretically closer to Gramsei’s view of
the coltural and historical nature of all social phenomena.

However, in Gramsei the relationship between law and “consent,” between law
and hegemony, goes even further than the fact that taw may be used both coercively

18 ANTONID GRAMSCI, SELECTIONS FROM THE Prison Nomeaooxs 247 (Q. Hoare & G N. Smith
Eds. 1971).
" at 195, 196.

T Hunt, supra nole 16, at 86, 87,
B faureen Cain, Gramsei, the State and the Place of Law, in LEGALITY, IDEOLOGY AND THE STATE

102 (David Sugarman Ed. 1983) (¢mphasis in the original).
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and persuasi\"cl)_!. For Gramsci, “the function of law" is 10 assimilate, educate, and
:f;;:; Stl:: :1032:1!5« c['r th;:e populalionul{) the requirements of the goals £hat the n::l?zg
Y seL 10 be achieved.” Through law t . i
CDI’lfi?l‘T‘ni!:}m which is useful to the ruling griup’s Iir?: j;a;f:vclﬁ)npdri;ztc:?fl;h? o,
,f::nb:)s:,? !Ish part of‘ \;'hal he would call consent, and it is, partially wl;at hcg::snfcf:);
- 1he crucial proposition, if Gramsci i is the
these effects both through persuasion and cocr.':sior:,£l g:ra:j:rftl: ]tIr{:‘: l‘s“e[tt‘ii::;ﬁ‘wd!)mdu'ces
ginl;egi:n‘:lon)é c;msists in the creation of a “correspondence” between I;ET::;LO;}
uct “and the ends which society sets itself as ary.”* Thi ity i
achii\:d as much by persuasion asyby coercion.lih:zf:egsl‘fd‘r'{llw sT;::g?SFUI!)i .
law.”"™ In other words, it is not that law at limes is used to coercf and at E':SIUVC
generate consent. Rather, it is that law produces consent both throy th ? EI'S 10
and coercion. The coercive effect of law, then, is as much a factor!’in peros(;] ing
consent as (1s persuasive capacity. Hegemony, for Gramsci, is the result gf thucmg
erauu.n of both persuasive and coercive mechanisms, Law ‘is a particular !
combines both means of producing consem.” prcuter Torm tha
. Another way to look at the question is through the examination of the relat
shlp.among persuasion, cocreion, consent, and subjectivity and, in turn. at the oo
nection belween subjectivity and law. To the extent that hegen:lony im.]ies ;’O n-
of cons.ent to social and political arrangements and relations, it involves iub‘eit’o'm
S}yaic;:‘;ecg}wry I r;:jcalé the categories of perception and evaluation socjal agjem;‘rl]xtsyc‘
s the world. Giving consent 10 social ions i
iplerprcting and evaluating them. Many social ::2:5:::::5 ;r:l: r:!a?:):ls o s
uom?d by law. They are constructed through the effect of legal categoric % oy
€gories used by law are infused with meaning. Such is the case, furgcxarsﬁ I ) C?;
‘h_" category ci{izcn. To the extent that concrete socjal agents i,dcnl.if th:]: - \]‘Vlt
with l.hOSC spf:mﬁc categories, the mearings the law embodies tend wybec me pat
.uf their conscrousness, in other words, part of a particular subjectivity, As T Omlc e
in (_he previons chapler, this is the way in which people become ysub E"P "
SI.IhJC.ClS, " which I defined as people who operate under the premise ¢ Thoy
the rights and obligations prescribed by law.
o ﬁlseuzgz;rs?:i-rﬂzrfzﬁt;c;: Zf- :(1} f!esgl;i;g:jzzt oceurs in the context of cenain setions
S or i
avoid or enj.oi1.1. Thus. this mode of construction of Cs?lgjszg;}:ﬁ;eswltlficﬁr " “’:JS]hCS I;
the.appr.opnauon by concrete social agents of the meanings élscﬁbcdpfjf almng
gories, i closely related 1o social practice. This process of appro ria\ticg ;3:; ,
meaning of legal categories may also oceur in people who are not lhsrmclvr::soor dcue

—_——

¢ legal
hat they possess

" GRAMSCL, supra note 19. at 195,

2l.fd_

:J’rf. ut [96; se¢ also Cain, supra note 22, ar 102,

nGRA.MSCI. supra nole 19, a1 196
e l.Grui':l_su s view, thus ufldgnlo(xd‘ is entirely compatible with the constitotive theory of law that

flies this book, In fact, ¥ is une of it supporting thearetical sourees. The
proposes that law hus effects. Thuse effects have 10 do with the cunﬁgural.io;: of
sz.a.ndmgs {or common sense} in a particular society and with the production of
his assertion that law 1ends 1o generate conduct that curresponds with the general

toups}. Pi i .
fult.u;:e} fnally, Gramsci saw those effects us forming part of the social

Gramscian znalysis
the prevailing under-
sacial practices (as o
goals set by the ruling
warld, as constiluting a particular
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not see themselves as subsumed in the relevant categeries. For example, noncitizens
may accept the meaning of the term citizen as defined by law and uct according to
its contents. In this sense. the legal norm creates an ideological map of what should
be considered legitimate and illegitimute by all members of the community.

Many times the addressees of legal discourse willfully adopt the categories of
perception and evaluation of reality conlained in its statements. That which law
considers legitimate is accepted as such by social agents. In other words, the contents
of individual consciousness are directly influenced by the contents of legal discourse.
For example, a groundbreaking decision by a liberal court declaring the equality of
rights of children borm in and out of marriage may eventually be accepted as fair by
the majority of the population. In that case, we may say that the law has acted
persuasively to produce consent.

The etfect of law on subjectivity may also occur indirectly. Such is the case
when the incorporation of the categories of law into consciousness is mediated
through experience. This mediated absorption is the product of a particular mode of
operation of normative discourse. This mode of operation results from the fact that
norms tend 1o elicit responses from people. In the case of legal norms, those re-
sponses may be in the nalure of compliance, resistance, or any of the multiple ways
that social actors cope with the context that legal norms create.

Compliance with or accommodation to legal norms, in turn, may be based on a
variety of motives, such as convenience, fear, or agreement with the values or pur-
poses contained in Lhe law. When observance of the Jaw results from willful adher-
ence to its substance or from a judgment of eapedicncy, the law may be regarded
a5 acting persuasively. When compliance results from fear of punishment or loss of
a good, such as freedom or prestige, law is operating coercively. However, regardless
of their nature or motive, as responses to law become generalized and repeated over
time, they turn inte routine practices. Examples of this would be the habits of stop-
ping at red lights or avoiding entering into another person’s property without per-
mission resufting from repeated compliance with traffic laws or anti-lrespassing laws,
The experiences thal said practices generate for those involved in them eventually
may affect their subjectivity. because those practices begin to be perceived as “nat-
ural" or inevitable or hecause they end up being judged desirable. The latter may
be the resull of a mental slippage that gradually turns che perception of what is into
the belief of what ought 1o be. From social practice—orginated as a response to the
legal norm—there emerges an intersubjective construction of the world that becomes
part of the sccial understandings {or the common sense, as Gramsci would say) of

the community al large or of cerain sectors of the community. In this way, law
contribuies indireclly to constitule consciousness. it does sc acting either persuasively
or coercively. In sum, law contributes to produce consent through persuasion or
coercion or both.® Since law usually elicits diverse responses within a given com-
munity, it generally operates to generate consent through a combination of coercion
and persuasion.

For Gramsci, hegemony is a specific mode of exercising domination. One may,
thea, reformulate his proposition in other terms: Domination is the result of a com-
plex articulation of technologics of power that include the use of force, insidious

®For » more extended discussion, see Efrén Rivera Ramos, Derecho y subjettvidad, 5—8 FUNDA-
MENTOS 125 (1997-98).
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forms.of coercion, symbolic violence, regulation, and a host of other practices th

work in g persuasive fashion. These practices and technologies of power rej sf .
each other in & multidimensjonal process. Law is a particular site in which iy of
those technologies and practices of power converge. manyof

The Coercive Dimension of the American Colonial Project in Puerto Rico

The way to tlranscend the mistaken dichotomy between ceercion and consent inval
two stePs, First, it is necessary to theoretically recognize the role of COEICion t :’;S
production of consent, as 1 have done in the previous discussion. Second ef[; .
mist be made 10 jdentify historical instances in which coercign t;as bee sed 1o
reinforce hegemony in a particular case. uedto
. The Pm::rto Rican colenial experience uader American rule has been charact,
lz.cq by various combinations of coercive and persuasive mechanisms for co:C Tf
dating American hegemony. The very acts upon which the colenial relationshi 53 l-'
founded were traversed by this complex dynamics of force and inducerm:ntp Thas
encounter between colonizer and colonized was mediated by a military oceu l ti N
Fou.lcfi as a promise of liberation. Legal reforms meant IO open up oew aven e 0';
individual freedom for diverse sectors of society were imposed by g milit oo
;:Jrnmcpl. that Tcspunded to the siralegic goals of the mcu‘opolita: powe: afllmgl‘:;d
icO,FSC.E 'cmzcnshlp rights were descended upon the popuiation in a unilateral show of
Since these early days and throughout the century.
self—@iscipline have coexisted with jntense periads of sa;i
pressmn of different sectors of the population. Coercion
of phy51.<:al force, more insidious forms of repression, and acts of symbolic violence
Repression and seleciive persecution have been aimed particularly at the inde .
dence movement and against other social and political forees that, at different tipen-
have questioned either the legitimacy of the coloniai Tegime as a' whole or so mesi:
the discrete and immediate manifestations of colonialism in Puerto Rican life E’le °
However, the effects of that repression have been more generalized as; thei
exemplary dimension has succeeded in inducing fear of the independence m'ovc y
Repressive activilies have been conducted by direct a s

“lkc ﬂle US armed lo'ClcS- the Ce“"al I]l[c”lgellce 1185'1(:}'. a”d llle I Cdela] Bureau

by ilgBI:II.S of the Jocal Puerto Rican government (such as

metropolitan largesse and
ective persecution and re-
has included the overt use

*The imposition of American citizenship in 1917, discy
example of an act of symbulic violence, an instance of coercio
law many times operates, eveniuglly assumed a
of American begemony.,

®Two examples of resistanee zimed ag cone

Paign of opposition ta the draft in the 19605 a
Vieques,

ssed al bength in chapier 7, is 4 good
u : 0 thal, in the versatile manner in which
persussive” character, becoming one of the key piilars

Tele manifestalions of colonialism have been the cam-
nd the struggk to expel the LIS, Navy from the island of
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the Puerto Rican police and the Puerto Rican lustice Department);” by po]‘mca;
partics; and even by “private” aclors operating in the realm of what gramsc:lir;s
others would call “civil society.”™ A few illustrations of thesc repressive prac ll.
will provide a rough picture of the coercive dimcn;lon of Amcn.c:m cn{on{alzzg
during the 20th century. They should dispel any notion that Amcncahn co o;:; i
has been an entirely benign phenomenon [|0m'11¥' de;md of the harshness
i ; 1, effects of European colonialism.
pmn’f[t']l:;: ?i‘r:ﬂ]:::;adccadcs of American colonial rule were particularly ha:sht; Poverty
was widespread, despite a relative degree of . mudemlr.atl(fn b}"ought ;:]buut.t gﬂznpll;(;‘
gram of public works o develop transport.zmon, cc{mn?umcnlmns. and sani adon f
cilities and by the changes in the economic orgamzau.on of the coumrir] intro o
by American capitalism. Absenlee American corporano.ns contro!led3 {;5 © surgairmd
dustry and exploited Puerto Rican workers. The dfagressmn. of the 19 r aggu vaed
the condition of the Pueno Rican populatim‘]. providing fertile ground] or :ailn ;; m;ﬂ
in social agitation. Furthermote, the imperial refusal to stolvc the colonial pr
icalization of the independence movement. '
fﬂsw’[ﬁi lf]ilfstrac:jilr‘:eit. radical, and nrgap:ized challenge .m Ihf.: Iegitimacy.of c?loTual
rule came from the Nationalist Purty, led by a chansrpz.tlw Puerto Blcarll_ awyer
trained at Harvard University, Pedro Albizu Campos: Initially, the natlonatliitsfp:r;
ticipated in the electoral process. But after Fhe E]ECFI‘IDIIS of 1932 lheydc;;; e ’ ?ted
more confrontational politics aimed at inducnng a crisis that \»"ould Ie:a . t elj n Ie'
States to relinguish is contral over Puerta Rico. The colonial administration
. Iy, |
Sponicr(:]:':; l:::cission of events eventually led to {_he incarcefatiotjl of Albizu Cz;_r:;
pos and other nationalist leaders. In October 1935. four nationalists allui : ]?o 1
officer died in a shootout afier police detained four members of the p.any.. n Fe ma[;-;
1936, the chief of police, an American, was kilhled. Two young nanonallstls a}rzls o
for that action were, in turn, assassinated while in police custod.y. As aresu :1 o (:he
events, Albizu Campos und others were indicted for ut‘tc.mpung to overt lrgw
government of the United States and were sentenced to j‘t]ll lerms of up to 12 yca:is
to be served in a prison in Atanta, Georgia. In 193§. \\fhlle Albizu was‘lmp;l;or];ze,
the police attacked a peacelul nattonalist demonsl.rat;f)lz]] t:1dn 1::;0“1:21:11 [hc;;y ;)00 t;, ere,
i mcluding 1wo policemen, were killed, ;
Tor:fr:zc; lx):cr’z;nnl; a coi'lmissiit:?l of the American Civil Liberties Union, presided

% Ses ESTADO LIBRE ASOC1IA00 DE PUERTO Rico, CoMiSION D Depchos CiviLes, ]\:m“i;

INSCRIMEN ¥ PERSECUCION POR RAZONES POUTICAS: La PRACTICA Glmmmsfrm. DE{ 3 AHT;SQ)
5TAS, FICHEROS ¥ EXPEDIENTES DE CIUDADANCS POR RAZON DE IDEQLOGIA POLITle} (S >

t::UMIS.ICIJN pe DERECHOS CiviLes|; Noriega v. Hemdnder Coldn, 88 LTS, 141 (1988) and 92 LTS
i 2: Word Herndndez ColGn, supra note 32,

HComMsidN DE DERECHOS CIVILES, supra note 32; I‘\or{ega v, Heu ‘ .5 o 32,

*More elaborate descriptions and snalyses of the historical events mentioned h(er;g; ca: found

! : PowER IN THE Carmpean (1963); Fern
i RUON K. LEWIS, PUERTO RICO: FREEDOM AND POWE '
;r:cﬁén]-llsmam CENERAL D4 PUERTO RICO [1986Y; JosE TRIAS Motag, PUERTO Rico: Trle TRI&ES oF
THE .OL.DEST COLONY 1N THE WORLD (1997); RONALL: FERNANDEZ, LOS Mmsmgsi)-s;ﬁn mﬁ
PuUERTO RICAN INDEPENDENCE :

ARGO ROBBERY AND THE VIOLENT STRUGGLE FOR NALD
];e.km\.\u—z. THE DISENCHANTED [SLAND, supra nole 31; TVONNE ACOSTA, La MORDAZA (1932.;3_
TURD MELENDEZ LAPEZ, La BATALLA DE VIEQUES {198%): ANN NELSON, MURDER (NDER TwO FLAGS:
‘THE UNITED STATES, PUERTD RICO, ArG THE CERRO Maravisra CoveEr-tip (1986)
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by the well-known American attorney Arthur Garfie
action had constituted a massacre and put the bia

Nationalist activity subsided unti! after the ret
Another series of events, including a natienalist
Rice in 1950 and an armed attack against the Blaj
Harry 8. Truman in Washington, ended in a ne

naticnalist leader. He was released again in 1953. But in 1954 three young nation-
alists fired gunshots into the floor of the U.S, House of Representatives. Albizy was

arrested and imprisoned once more. He was not frecd until 1964 and died in 1965,
The events of 1950 trig

gered a massive wave of persecution against indepen-
dence supporters of all political shades. Many were detained without trial. McCar-
thyism showed its face in the colony using as its principal instrument a gag law
adopted by the Puerte Rican legislature in 1948 (popularly cailed “La Mordaza,” or

“The Muzzle™).” The law was a Puerto Rican version of the infarous American

Smith Act of 1940.* Other forms of harassment became common. Many indepen-
dence followers were routinely denizd Jobs in government and private firms. Police
surveillance and the monitering of legitimate political activities became common
practices. The more militant became subject to visits in their homes by U.S. federal
agents as a harassing tactic. At onz point even possession of a Puerto Rican flag was
sufficient to prompt intervention by the Puerto Rican police.”

These measures have had long-lasting
pendence movement was, in effect, crimi
equated with “lack of patriotism,” *
quently,

Id Hays, concluded that (he police
me an the American governgr.

urn of Albizu io the island in 1947,
revolt in several towns in Puero
r House, the residence of President
w period of incarceration for the

consequences in Puerto Rico. The inde-
nalized. Proindependence advocacy was

commugism,” and “subversion.” Not infre-
to be an independentista in Puerto Rico afier 1950 meant 15 bec

many practical purposes, a political and social putcast, The result was a
fear and rejection among significant sectors of the papulation of anything t

at separation from the United States. Although some changes in that aui
been noticed in recent years, strong lin,

evident among many people.

ome, for
pervasive
hat hinted

iude have
gering effects of those pprehensions are still

New economic, social, and political crises in the following decades created the
conditions for new challenges to the colonial system, which, in turn, were met with
new repressive policies. Toward the end of the 1960s, u strong movement against
the drafting of Puerto Rican young men into the U.S. military and opposition to the
Vietam war produced a series of confrontations, The FBI and the federal judiciary
intervened actively 10 curb the protests. In the 1970s the role of the U.S. military in
Puerio Rico was again put into question by militant movementis that called for the
withdrawal of the U.S. Navy from Culebra and Vieques. Dozens we
indicted because of their participation in acts of civil disohedience.

In 1978 two young independentisias were ille
known as Cemo Maravilla. The official version of the incident, supported by the
Puerto Rican Justice Department and the prostateheud governor, claimed that the
police had acted in self-defense. However, a much publicized investigation conducted
by the Popular Democratic Party-controlled Senate revealed that the two men had

re arrested and

d by police at a mountain Lop

“Pub. L. No. 53 of lune 10, 1945 {Puerto Rico), repealed by Pub. L. No 2 of Augost 5, 1957
(Pucria Rica)

“Smith Act of 1940, ch, 439, 54 Star, 620, 18 US.C.A. 2385 {1940)
7 See [VONNE ACOSTA, Lo MOKDAZA {1987
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been led to the site by an undercover agent and that, as many proindependence
uctivists and intelleciuals had alleged, they had been murdered after surrendering 1o
the police. The Cerro Maravilla killings shook the publie conscience. Their aftermath
seems (0 have motivated a reassessment of the relationship of the colonial state and
the population at large to the independence movement.

In the 1980s a new clandestine organization, Los Macheteros, staged a series of
dramatic actions against the U.S, military. They included an armed attack against a
Navy bus, in which two sailors were killed and nine injured, and the destruction of
nine National Guard planes, causing damages estimated ai $30 miltion.

In 1985, in a commando-style operation, hundreds of American enforcement
officers arrested a group of Puerto Ricans in their homes in the early hours of the
morning and charged them with participating or collaborating in the 1983 multi-
million dotlar robbery of a Wells Fargo fucility In the United States. The Macheteros
had claimed responsibility for the robbery, declaring that they commitled the robbery
as a means to finance their revolutionary activities. Many of those arrested were later
convicted in a U.S. court in Connecticul and have served or are serving time in
several American prisons. One of the leaders of the group, Filiberto Ojeda Rios, who
has since gone into hiding, was acquitted by a Puerto Rican jury of charges arising
from incidents surrounding his arrest by FBI agents, who claimed that he had fired
against them and wounded one of them. Cjeda Rios alleged he was only defending
himself and his wife against the gun-wielding officers,

The public hearings conducted to ascertain the truth of the Cemmo Maravilla
murders opened up new windows for understanding the nature, extent, and dimen-
sions of the decades-long persecution of the independence movement and suppres-
sion of other popular struggles. One such discovery was the revelation that the in-
telligence division of the Puerto Rican police and the Bureau for Special
Investigations of the Puerto Ricar Justice Depaniment had for many years kept so-
called subversive files on persons who were known or suspected to be followers of
the independence. socialist, lahor, feminist, environmentalist, and other social or
political movements or organizations. The information contained in the files had been
collected through undercover agents, police informers, and cven unsuspecting
sources that included job supervisors, cowerkers, relatives, and neighbors. A civil
action filed in a Poerto Rican court led to the release of thousands of such files.™
Both the superior court that decided the case and a separate inquiry by the Puerto
Rico Civil Rights Commission™ concluded that, for decades. independence followers
and others considered “‘subversive” for engaging in perfectly legal activities had
been subjecied to a systematic pattern of persecution.

One illuminating aspect of these inquiries was the evidence suggesting that U.S.
enforcement agencies had taken an active, i not a leading, role in these practices.
In fact, the interference of the FBI in Puerto Rican political affairs had been sub-
stantiated before. Documeals obtained from the U.S. Justice Department through the
Freedom of Information Act revealed that the FBI conducted a systematic campaign
of disinformmation and destabilization against the independence movement in the
1960s and 1970s snd that the agency meddled in the 1967 plebiscite and the 1968

" See Nodega v. Hermindez Cotdn, 82 J.T.S. 141 (1988) and 92 J.TS. 85 (1992).
*Cosusiin pE DERECIOS CIVILES. supro note 32,
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general elections.™ On March 16, 2000, during a congressional hearing in Washing-
ton, DC, answering questions by José Serrano, a representative from New York of
Puerto Rican origin, the Director of the Federal Bureau of [nvestigations, Louis
Freeh, admiuted that the FBI had persecuted independence advocates in Puerto Rico
and promised a full report on the matier. The next day, Freeh created a task force
to investigate.? As a result, the FBY has been delivering 1o the Puerto Rican legis-
lature thousands of files kept on Pucrto Ricans over the decades, including volumi-
nous records an Nationalist leader Pedro Albizu Campos and former Governor Luis
Muiioz Marin.

Law has thus clearly been used at various levels and in multiple forms in the
coercive dimension of the colonial state. Laws, legal procedures, legal personnel,
courts, and enforcement agencics have all been deployed against the various sectors
that have suffered persecution and repression. Law has also been used us a site to
contest those practices and seek redress, as the suit seeking enjoinment of the practice
of keeping subversive files demonstrates.

Important sectors of the Puerto Rican population have come 1o perceive many
of the aclions and practices deseribed as illegitimate, But others have *validated”
those zctions and practices, at various momenls, with reference to the notion that
they are appropriate ways of deating with *‘subversives.”" In that sense. the contin-
uation of those practices has depended on the existence of a social understanding,
of varying degrees of extension and depth, sanctioning their legitimacy.*

.Morc than that, those practices may have had the effect of butiressing the very
social consensus on which they have depended for their efficacy. Thus, the petse-
cution of the independence movement after the 1950s was based, to a large extent,
on a strategy of criminalizing the activities of its members in a variety of ways. The
mos! glaring actions in this sense were detaining people for possessing Puerto Rican

“See FrRNANDEZ, THE DNSENCIANTED [SLAND, supra note 31, chap. 8. According Lo documents
cited by Ferninder. the FBI's primary tactics in 1967 and 1968 were 0 “confuse the independentista
leaders, exploil group rivairies and jealousy, inflame personality conflicts, emasculate the strength of
these vrganizations, and thwart any possibility of proindependence unity.” M. at 217. Ferndndez con-
chuded, “The elecioral impact of this harassment end interference was felt in two primary wreas. First,
hylcTcaling dissension within the groups, egents helped avent the possibility that ... independence
activisis would once again become a significunt force in island politics. Second, and niere imporan for
any understanding of the istand from 1968 uniil today, the FBI continued a policy of harassment that
“began™ with Mufioz's enactment of La Morduza in 1948. A youngster bom in 1950 or 1960 grew up
fc:aring the consequences of any independence aclivity, Thal fear became {and rematns) an institution-
alized pant of Puerto Rican poliucal life, and she FBI must assume a good degree of responsibility for
helping the Populares sirke fear into the heart of anyone considering an independence poslure.” fd. at
217.-18.

“ Leanoc Mulero, Admite iz persecucion a independeniistas, supra note 31, 1 3.

L 5

. Lcm Mu'!ero. Ondenn el FBI invesiigarse a 57 mismo, supra note 31, at 36.

This assertion is suppored by the lindings and conclusions of the Puerto Rico Civil Rights

Commission in ils cited report. CoMisIon bk DirseHos CIVILES, supra note 33, See also the concuereat
opinions of Associste Justices Pederivo Hemdndes Denton and laime Fuster Berlinger in Noriega v
Hemdndez Colén, 92 1.T.5. 85, at 9656 and 965K, respectively.
) “Crenshaw suggested that the “coercion of nantonsenting groups may provide an imporant re-
inforcoment to the crestion of consensus among tlusses that do accept the legitimacy of the dominant
order.” alluding specifically to the “passihility that the coercion of Blacks may provite a basis for others
to consent o the dominant erder™ in American society. Kimberle W Crenshaw, Race, Reform and
Retrenchment: Tronsformation and Legi ion in Awdidiscrimi Law. it CRITICAL LEGAL
THOUGHT" AN AMERICAN ~GERMAN DEBATE 274 (C. Joerges & D. M. Trubek Eds. 1989).
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flags and keeping police files of independence advocates. Plgcing many Ifun‘ns of
independence advocacy ocutside the law, formally or symbgltcal]y‘ contributed to
create a social space of illegitimacy that had a negative effect on the way many
people viewed the movement. This perception of illegigmacy, whlc!] translated from
the legal ta the political and vice versa, generated ar prommgd au.‘nudcs. adverse to
any proposal of separation from the United States. T.hc coercive dimension of U.S.
policy depended on those very attitudes for its effecnvelness. . .

It has taken many vears for independence 1o be viewed again as a legitimate
aspiration by the populatios at large. This has occurred largely as 2 result of .thc
events surrounding the deaths of the two independentisias on the (_ferro Maran]la
mountainiop. By now, however, American hegemony over Puerto Rican somct).f }1as
developed deeper roots, and independence is rejected on other g‘round:?‘ ]l.s. political
and legal legitimacy as a status formula is one thing; its pe.rcew‘ed viability as an
ecaonomic, social, and political project to be embarked upon is quite ancther.

The Discourse of Rights

It is crucial to remember, in the context of the form of colenialism l‘hat Ih\‘.:. Puerto
Rican situation represents, that the coercive dimension of the colomal regime .has
been interwoven, in a relationship that transcends mere coexistence or coptradmuon.
with a widely accepled discourse of rights, Lhe institutions of representative democ-
racy, and an othenwise generalized observance of the rule of Iafw, In Ih(? sections that
follow, I discuss how these phenomena have operated to constitute subjecti vities and
consolidate American hegemony in the istand. T will stan with the discourse of rights,
The notion of rights is a key feature of modern law. A right may be deﬁned.as
a claim that a subject may make on others with the legitimate expectation of securing
compliance through established mechanisms. The central actor in modc.m !ega]
system is the legal subject, who is conceived as a bearer of rights and ebligations.
In classical jurisprudence the debite about righls was mostly cor1ﬁ|!ed 10 an argument
about the sources of rights. Positivists would sccord the status of rights f)nly o those
¢clavms sanctioned by positive law. Natural rights theorists would j‘usufy nghl.s .b_v
reference to higher principles or norms conceived either as emanating from divine
authorily or as requirements of “natural” or praclical reason. Prcsenl-flay debates
still reflect these tensions. For example, contemporary human rights philosophy lo-
cates the source of rights in various conceptions of husnan naure or by reference to
the notion of human needs. y
More recently, 4 new controversy has erupted, largely as a rel,sult .of the :.vmmgs
of ¢ritical legal scholars. The debate hinges on the extent to which rights discourse
is linked to diverse forms of domination. Most of the discussion has foc‘used on _the
dynamics of rights discourse within industrial or poslindusl.ria.l dcrnocntmc societies.
Litle sttention has been given to the dynamics of rights discourse in 2 ¢olonial
setting.*® Because of its relevance, before addressing the particular s@anon of .Pucrt.cf
Rico 1 will discuss the main features of what has been called the “critique of rights.

“ For a nowable exception, ser John Comaroff, supra note 9. For a discussion of the impon:mce of
fights claims amang states in the international arena, see Onuma Yasuaki, Befween Mutural Righis of
Man and Fundamenial Righis of States, in ENLIGHTENMENT, RIGHTS AND REvOLUMION, supre note 8.
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Critigue of Rights

As formulated by critical scholars in the United States, Europe, and other countries
within the Western legal tradition, the critique of rights has revolved around 1wo
fundamenial problems: (a) the limits of liberal ri ghts discourse and (b) its (negative)
political and ideological effects.

Writing from a feminist perspective, Smart summarized some of the perceived
limits of rights discourse, particularly for subordinated groups.* The most obvigys
limit, conceded by liberal theorists. is that the recagnition of erghts is not a guarantee
of their actual enjoyment.*” This is the famous problem of the ever-presen| “gap™
between formal declaration and “reality.”* Second, rights do not necessarily solve
problems. They end to aversimplify complex power relations, {ocusing on one aspect
of them and most of the time fziling to contextualize that single aspecl within the
multiple dimensions in which social problems usually occur* Third, although for-
mulated to deal with a social wrong. rights arc always focused on the individual,
who must prove that his or her rights have been violated® This tends to preclude
any formulation of collective right.”" Fourth, rights may be appropriated by the pow-
erful 10 further their own interesis to the detriment of thase who sought protection
by the enactment of a particular right.” Finally, any claim of rights can be effectively
countered by claims of competing rights.®® This, in fact, is a variant of the indeler-
minacy critique, which was one of the earlier contributions of the critical legal studlies
movement and has since become part of much current theoretical writing about law.™

*CARDL SMART, FEMINISM ANB THE POWER OF AW 134-59 (1989},
id at 141-40.

“Sec atso E. Denninges, Governmens Assistance in the Exercise of Basic Rights {Procedure and
Organization}, in CkmCaL LEGAL THOUGHT . supra note 44; Richard D, Purker, The Effacnive Enjoymen:
of Rights, in CTICAL LEGAL THOUGHT, supra nate 44 Shrvji, supra nole &, a1 273

“See SMART, sugra note 46, at 144,

“1d. a1 145.

* But see Gerald G. Postema, in Defence of 'French N se's Fund ! Rights in Constit
tiongl Jurisprudence, in EXUGHTENMENT, RIGHTS AND REVOLUTION, supra note 8. at 110, arguing that
there s “no Yogical bamier 1o speaking of rights of groups. classes, stales, corporitions, natomss or
families, which nghis ar: not reducible to rights of members considered apart, from their membership
in the group™ amd that “it is conceivable, Mien, that some rights might secure collective goods or
interests.™ Shivji also raised this possibility from o Murxist perspective, ¢laiming that in the specifie
context of Alrica the struggle foe rights has 1o be rrconceptualized so that the central demands be cast
in terms of collective rights, particularly the “right to self-determination” and the “right o organize.”
ShivjL, supra nole B, at 283. In the field of international liw there has been, since Werld War [, an
energence of e recagnition of collective rights in the Toms of “rights of people.” See Onuma, supra
note 45, at 144-45, Anna Michalska. Rights of Peaples i Self-Determingiion in faternationa! Law, in
[ssuss OF SELE-DETERMINATION, Supra note 13, at 71, 12.-75. From the crilics’ point of view il may
be argued thai these arg and developments represent only an apparcnt transcendence of classical
individualism by replacing it wuh a new kind of “group individualism™ that, ult ly, sep one
group from ancaher and preeludes the formation of truly universal relations of solidarity. From the
perspeetive of polincal economy, thess phenomena muy e cxplained as made possible by the ansfor-
nalions retatad, on the one hand, 1o the develapment of corporate capitalism and, on the other, 1o the
tendency oward 2 glebul economy based both on compeuuveness and interdependence among collective
umits, such as large corporations and states or, even, blocs of siaes

¥ SMART, supra note 46, at 1435,
Y.

“8ee Frances Qlen, Liberal Rights and Critical Legof Theory, i CRITICAL LEGaL THOUGHT,
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As Olsen expressed it, “in any important social conflict each side can present equally
logical arguments that the concept of protecting individual rights requires that they
prevail over the other side.”*

For many crilical scholars law is riddled with a radical indetermination. Its pro-
visions do not have a fixed meaning. Any meaning is provided by the interpreter.
Imerpretation, especially judicial interpretation, is an exercise of power. Rights dis-
course, therefore, is a malleable instrument that many times ends up serving the
interests of the dominators. This radical ambiguity has been explained in various
ways. Its source may be locuted in the equivocal nature, the pliability, of language,
gs the legal realists demonstrated long ago. But it may go even further. Picciotto,
for example. referred to an inherent contradiction in law arising from the tension
between the requirement of generality of application and the necd for specificity (as
a precondition of predictability).™ There may be other explanations.

Thus, the ambiguity of law may well reside in the very purpose the liberal ideal
aseribes to it: the definition of a sphere of autonomy for the individual. In the liberal
worldview, individuals are subjects competing for social goods, and their claims are
conflicting demands in an ever-expanding field of commodified selations where needs
are satisfied and personality defined. The indeterminzcy of law would provide the
needed Aexibility to accommodate these conflicting demands in continually shifting
circumstances.

The question remuins whether rights discourse, as a form of referring to social
relations, can survive the trunscendence of a “liberal” culture and whether, in a
different social world, any type of rights discourse would still be afflicled by a radical
indeterminacy. If such were the case. we would have 1o look to deeper causes that
extend beyond law and beyond existing social relations. Kennedy, for one, referred
to a “fundamental contradiction” between the need and the fear of others that was
supposedly reflected in law's provisions and, inevitably, in judicial interpretations of
rights.”” Along these lines, but avoiding the essentiatism exuded by the fundamental
contradiction thesis. it could be posited that, inasmuch as social life is so often
riddled with paradox, any attempt to capture social relations through normative dis-
course would almost certainly be doomed to bear the burden of indeterminacy.
Rights, then, would be, at the very leust, an ambiguous vahue subject to the contin-
gencies of power and ather social and historical conditions.

The critique of rights also draws attention to the perceived negative effects of
the discourse of rights. Three distinct critiques can be identified from the most recent
theoretica! debates about the political and ideologicat effects of rights discourse: {a)
the individualism {or alienation) critique; (b) the disciplinary effect of rights claims,
and (c) the ~rights fetishism™ criique.

The individuatism or alienation critique can be traced back to Marx. For Marx
liberal rights not only defined autonomous zones for individuals, but aiso set them

supre note 44, at 242, Posteow, supra note 51, @t 116-19; lames Boyle, inrduction, in CRITICAL
LEGAL STUDIES xiii, Xix- xxi (Jamnes Boyle Ed. 1994},

" Qisen, supra note 54, al 242,

*Sal Picciotto, The Theory nf the Siate. Class Struggle and the Rule of Law, in MARXISM AND
Law, supre note 16, at 172,

¥ Kennedy iater “recanted” the fundamental contradiclion analysis as a “reified abstraction * Peler
Gabel & Duncan Kennedy. Rolf aver Beethoven, 36 STAN. L. REv. 1, 1516, 36 (1984).
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apart from others and alienated them from their own social nature and their com-
munity. In his famous essay “On the Jewish Question,” he stated the foltowing:

Tlhl:ls none of the so-called rights of tman goes beyond egoistic man, man as he is in
civi} sociely, namely an individual withdrawn behind his private interests and whims
and separated from the community. Far from the rights of man conceiving of man as
a specles‘—bﬁ:ing, species-lile itsclf, sociely appears as a framewark exterior to individ-
uais, a limilation of their original self-sufficiency. The only bond thal holds them
together is natural necessily, need and private interest, \he conservation of their prop-
erty and egoistic person.™

[n sum, the discourse of rights reinforces individualism and slienation from self
and from others. Fine replicated this criticism by asserting that “'the law seems to
f:ngchur comrounity and comnmon humanity, but at the same time, it produces mutual
isolation, indifference and antagonism.™™ Writing from another political standpoint,
Glendon argued that American “rights talk™ enhances individualism, insularity, and
the neglect of responstbility.® Picciotto added to the Marxist citigue by sugpesting
that the channeling of struggles into the form of claims of "*bourgeois legal rights”
breaks up ary movement toward solidarity through the operation of legal procedures
that recognize only the individual subject of rights and duties.” Merry raised a
similar point when, analyzing the cultural impact of domestic violence court cases
she concluded that “the nature of the law and its individualist construction of rights:
c9nlinue to construct the battered woman as an individual subject, enduring an in-
dividual injury rather than a collective wrong."™
. From the perspective of polilicat economy, it may be added that the tendency
in market-oricnied societies to commodify all relations, and 10 conceive of all as-
pirations ia terms of value, results in the ransformation of “rights” into things
owned. This development could be seen as reinforcing what Habermas, fol]owi:c
others, calied the “‘possessive individualism™® thal characterizes the dominant
worldview in capitalist socicties. But Habermas himself has refuted the thesis that
the notion of rights is inevitably individualistic. Rights, accordir,g to Habermas, are
constructed in the context of intersubjective relations. To asseet 2 ¢laim as a right is
Ly illwuke the recognition of the other memnbers of the comnwnity as a legal subject. ™
“Rights,” argued Habermas, “are based on the reciprocal recognition of cooperating
legal persons.”® He added,

j’“ .a'f_‘oucepmaf level, rights do not immediately refer 1o atomistic and estranged
tnddividuals who are possessively set against one another. On the contrary, as elements

®Karl Mem, On the Jewish Quesiion, in NONSENSE UPON STILTS: BENTHAM, BURKE AND MARX
ON T}E RIGHTS OF MaN 137, 147 {Jeremy Waldron Ed. 1987).
os Bog Fing, DEMOCRACY AND THE RULE 0% LAw: LIBERAL IDEALS AND MARXIST CRMGQUES 145
{1984).
L are
N h"!ARIY ANN GLENDON, RICHTS TaLK: TH IMPOVERISHMENT OF PoLtmical, DISCOURSE (1991),
Piecione, supra noie 56, a0 175,
o, i
Sally Engle Merry, Wife Battering and the Ambiguities of Rights, in IDeNTITIES, POLITICS, AND
RIGHTS, supra note 9, at 305, .
:Jumau HABERMAS, LEGITIMATKIN CRinis 77, 8283 (1958).
Jogeey HABERM S, BETWEEN FACTS AND NorMS: CONTRIBUTIONS TO A DISCOURSE THEORY
OF Law axn DEMOCRACY B8 (19961
Bid
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of the legal order, they presuppose collaboration among subjecis who TECOgNIZe one
anather, in Whei ceciprocally related nghts and duties, as free and equal citizens.”

In this view, rights are seen as buttressing the relational aspect of living.

Other authors have also stressed the capacity for rights discourse to build social
relations marked by solidarity rather than isplation. Scheingold, for example, has
maintained Thal the claim of a right, particularly through litigation, impties a certain
politicization of a demand, which may contribute 10 the formation of a collective
identity (o the extent that the claim is made by groups of individuals who view
themselves as sharing a common plight.” Sherry has argued that many of the most
important rights that eventuatly made their way into the U.S. Constitution “serve a
communal or civic purpase.” “Certainly many of the rights were necessary or useful
to a deliberative republican citizenry (freedom of speech is one such right), and
others offered *protection to various intermediute associations . ... designed to create
an educated and virtuous electorate.” "

Building upon 2 Foucauldian analysis of power, Smart asserted that the claim
for rights has another important effect: It generates new mechanismus for surveillance,
regulation, and conirol. The recognition of a legal right immediately calls for the
establishment of a machinery to enforce it. This machinery enhances the power of
the state and regulatory apparatuses, which claim the necd for more information
about the subjects entitled 10 rights.® Piven and Cloward, among others, advanced
a similar insight almost two decades before in relation to wellare recipients.™

‘Mhe Australian jurist Vaterie Kermuish has authored an elaborate formulaiion of
the “rights fetishism” critique.” Working from the basic categories of Marxist po-
litical economy, Kemuish concluded that liberal legal praciices and jurisprudence,
operating as ideology. have helped to produce a social phenomenon that may be
described as “‘rights fetishism.” Qne aspeet of rights fetishism consists in the attri-
bution of a universat value to rights, much in the same fashion as commodities are
ascribed a universal vatue (of exchange) apart from the specific use value of each
object produced. Another aspect is the process whereby “rights™ become an abstract
reality thal begins to command certain veneration. Finally, fetishization involves a

process by which the identity of a person is defined by his or her rights—by the
fact that he or she is a legal subject.” In shor, it is having rights that consiitues the
person, or more precisely, rights arc the source of one’s value us a person. This 13
the mest profound effect, in the realm of consciousness, of the discourse of rights.

The critique of rights has elicited vigorous responses. In the United States, par-
ticularly, lawyers engaged in activist work and feminist and minority schelars ook
1o task the critical legal sindies critique of rights by stressing the benefils that the

%1d. (emphasis in the originall.

VSUART SCHENGOLD, THE POLITICS OF RIiGHTS: LAWYERS, PUBLIC POLICY, AND POLMICAL
CHANGE [1974); tee esp. chap. 9.

“Suzanna Shemry, Righrs Talk: Muii We Mean What We Say?, 17 Law & Soc. LNg, 491, 498
{1992,

B oMART, supra note 46, at 142, 143,

Beee B Piven & R. CLOWARD, REGULATING THE POOR: THE FUNCTIONS OF PUBLIC WELFARE

(1971}, see also Anthony V. Alfien. The Antinomies of Poverry Law and a Theory af Dialagic Empaw-
ermeny, 16 NY.U. Rev. L. & S0c. CHaNGE 659, 667-68 {1937-88).

Ty aLERiE KERRUISH, JURISPRUDENCE AS IGFOLOGY (1991).

1d., esp. 139-63
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Shivii made a similar point, in the African context. arguing that the “struggle
for formal Jegal equality and democracy,” cast in & niew language of “collective
rights,” “has still a role 0 play in the African formation. ™ Comaroff and Abel have
produced cese studies that have shown how even in its traditional liberal form rights
discourse was useful first in generating resistance against the colonizers in colonial
South Africa and, tater, in the struggle against the sysiem of apartheid.” The Japanese
jurist Onuma Yosuaki, emphasizing that the “rights” formulation has a particularly
strong appeal 1o those who are oppressed or alienated from various values and in-
terests in society, predicted that

as long as there remains an apparent hierarchical struclure in terms of power, a frus-
tsation resuiting thevefrom. and a keea desire to express the claims of the powerless
in 4 legitimate and effective manner, the attempts to formulate these claims as righis

will continue to exist.™

This, he added, is also vulid for international society, where there are enormous gaps
between a small number of rich and powerful nations and a large number of poor
and powerless ones. The poorer nations, he suggested, will benefit from recourse 1o
the discourse of rights.**

The debale generated by the critique of rights has produced a new awareness,
on both sides of the question. of the ambiguity and even paradoxical character of
rights. It has become generatly accepted that, from the point of view of political
struggles and attempts at social wransformation, the claim of rights has limitations
but can produce tangible benefits. As Sarat and Kearns expressed it, ““We know now
that rights can be sources of empowerment and protection for persons against the
societies in which they live, yet they can constrain those same persons,”™ “Rights
persist and flourish,” they concluded, “at Jeast in parl, because of, not in spite of,
their many-sidedness and their paradoxical qualities."™

The Discourse of Rights in Puerto Rican Society

The Puerto Rican cxperience under American rule has differed in one imporiant
respect from many other colonial experiences. The language of rights has been a
key feature of the dominant discourses in Puerto Rican society and an important
mediating phenomenon between the United States and the Puerto Rican population.
Although in other colonial situations the discourse of rights may have been part of
the legilimating strategies of both colonizers and colonized. the difference in the
Puerio Rican case lies in the centrality of such language in Pueric Rican culiure
during the course of the 20th century.

*#Shivji, supra note 8, a1 282-83.
¥ Soe Comarntl, supra nute 9; Richard L. Abel, Nothing Left but Righis: Law in the Struggle against

Apartheid, in IDENTITIES, POLYTCS, AND RIGHTS, supra nole 9, al 239-70.
HOnuma, supra noie 45, af 151,

“id ar 150, 151,
“ Austin Sarat & Thomas ). Kearns, Editorial fatraduction 1o IDENTITIES, POLITICS, AND RIGHTS,

supra note 9, at 7
14 The colicction of arucles conlained in he ciled book on identities, palitics, and nghts, edited

by Sarat and Kearns, reflects this approach w righls as ambiguous and paradoxical.
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) Several f'..uctors may have contributed o this development. For example, the
dISC()lII.'SC of rights was nat foreign to Puerto Rican potitical elites when the U;li[cd
Stales |n\"adcd the country. They were well versed in its nuances. Nineteenth-century
P“"jrfo Rican liberals had already made the claim of rights a major element of their
political discourse 1o confront the oppression of the Spanish regime. They soan
started o wicld its critical edges against the new invader, Thus, a significant nur.ubcr
among them began te demand their “right” to self-government.

An(?lher factor may be the extent o which, since the carly days of the American
occupation, the subordinated sectors of Puerto Rican society felt attracted 1o the new
regime. Many workers, women, and Black and mixed-race Puerto Ricans saw in the
forms and symbols of American legal and political discourse an Opportunity ta shed
the state of social oppression they identified with Spanish cotorialism and with the
Creole elite that had exploited and marginalized them.* For example, the founder
of t.hc prostatehood Puerto Rican Republican Party was a Puerto Rican' physician of
fﬂtfri'can. descent who had studied in the Uniied States. The suffragist movement took
inspiration in its American counterpart. The labor movement of the eatly part of the
2ch century established close links with U.S. labor unions. In fact, the first Puerto
Rican Socialist Party adopted statehood as its goal for the resolution of the colonial
problern of Puzro Rico.

A third factor contributing to the developmen of a rights-oriented political cul-
ture may be the fact that, especially since the middle of the 20th century, in many
respects Puerte Rican seciety has come to resemble more and more, in jts c:rgani?ing
principles and daily practices, the societies of advanced capitalism. To the exicnt
that the liberal discourse of rights embodies 1 certain equivalence to the ideological
frame.wurk of commodity exchange in & capitalist economy, as Pashukanis and other
l\flanust.s and neo-Marxists have suggested,” it is understandable that a colonial so-
|:|.ety with a relatively modern market economy would become the site of a nnrmat;ve
dfscourse of social relationships that assumes the form of expanding claims of in-
dividual rights.

A related factor was the deepening insertion of Puerto Rican society into the
worldview qf modernity as the century progressed. By maderniry, | mean the cultural
forms assocrated with the development of industrialized societi’cs and liberal demo-
cratic or socialist states. Rights discourse has been a principal feature of these social
and cultral formations, particularly in the version of modernity in Amertcan and
Western European cultures. Rights discourse, then, has been an important component
of_ modemn subjectivity. Puerto Rico gradually became 2 modem colonial society,
fmth a carrespording reliance on rights discourse 1o interpret and evaluate the Icgi::
imacy of social and political relations.

Fu_w]ly, another conlributing factor 10 the development of a rights-oriented public
and private discourse in Puerto Rico has been the basic conceptual and normative
framework the ruling elites of the metropolitan state elaborated to facilitate its ex-
ercise of authority over the territory, together with the compromises they made to
attend to the material and symbolic demands emerging from the various sectors of

I - -

) See Wilfredo M:f:tos Cintson, La hegemonia de Esiador Unidos en Pusris Rice ¥ ¢l independen-

Jumo;'.*as decechos civiles y la cuesiién aacional, 16 EL CAxiBE CONTEMPORANED 21, 77-23 {1988}
_“See Eveen) PasHURANIS, AW aND Marxism (1983), Five, supra note 39; KERRULSH, supr.n
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the territory’s population. 1t is to this conceptual framework that 1 now turn my
atlention, o
The governing cliles of the United States whf: helPed shape t!)c country's co-
lonial pelicy at the turn of the century had‘dif.fenng views regarding how to l.l‘t‘;l
the populations of the recently acquired territories. A strong cusrent argued tl'.lal the
establishment of a colonial regime in those territonles was not mc.ompau‘nlc with the
recognition of basic fundamental rights of the subjected popu]at{qns. Indce.d. o be
suceessful, the colonial project would have to tely on such recogaition. The idea was
expressed very clearly by Senatar Teller, who saw “no reason . . . why the United
States may not have o colony™ but felt that the country w'as bound 0 cxt}and t0 nny
colony the “great principles that underie the government” and 1o magmaln thert? a
free government” ang “liberty."® Senator Teller's remarks synthesized the basic
political concepiual framework thal would, in due course, be adopted by the three
; overnment of the United States.
bfa"f;;l;: g;slit::c f%amcwurk is clearly evident in the rationale of the Insilar Cases.
Those cases drew a sharp distinction between civil rights and‘ d‘cm(.)cracy. betwefcn
“fundamental™ jndividual rights and the rights of political pammpal‘l::n} .Thf:y re‘llled
alse on another concepiusl cleavage that distinguished between the civil nght§ of
the inhabitants and the “political stats” of the territory. These concefluai‘ differ-
entiations would justify extending certain rights dt‘jemﬁd “*fundamental” while pre-
serving the basic subordination inherent in a coloma]. sysiem. ’
A complex normative structure emerged from this basic conccpmalhfra.mework‘
The Insular Cases made clear that the inhabitants of unincorporated territories could
claim the “fundamental” rights enshrined in the U.S. Constilutic!n, Those gu.s.ranlees
were deemed to be limitations imposed on the actions of the territorial and “federal
governments.” Throughout the century that has elapsed since the fiest group of cases
were decided, the Supreme Court hgs been engaged in delcmun!ng what tl.ms; fun-
damental rights™ might be. The Insular Cases thegse}ves established that 1f|dnctment
and trial by jury were not fundamental enough.™ Either by_ eApress IhoI‘dmg or by
implication, the Court has determined that at least the fullo\\{mg conslmfnonal rights
should be considered fundamental, and therefore applicable in Puerta EICOI fr.cedom
of expression,” due process of law,™ equal protection of the Ilaws. qTthc right to
travel,” and the protection against unreasonable searches and seizures. [t hos been

“Quoted in José Cabranes, Citizenship and the American Empire, 127 U. Pa. L. REv, 391, 428
n. 16 [1978). ] . .

"The term “federal” is placed here in quotation marks hecause, stricily speaking, unincorporaied
\erritories are not considered 1o be part of the federation, but territory belonging to the Uniicd Splcs.
In practice, however, he govemment of the Uniled States is referred to as the fedelml government n a."
its dealings with the temitories. In subsequent tex\, the quotation marks will be omitied both for stylistic

rposes and 1o conforny with current usage of the Lerm.
. T Hawan v. Mankichi, 198 U.S. 197 (1903): Borr v. Uniied Slatcs,. 105 U'S. 138 [1904).

" Qatzac v. Porlo Rico. 258 U.5. 295 (1922); Posadas de Pueno Rico Assotiates v. Tounsm Com-

of Pueria Rico, 478 1.5, 1046 (1986). .
1mn)r"Blanchi v Morales, 262 .S 170 (1923}, Secretary of Agriculure v Central Roig. 338 US 604
{1950y, Calero Takde v. Pearson Yachl Leasing Co., 416 LS. 663 £1974); Examining Board v. Flores
de Owro, 426 US. 572 (1974} . .

* Ezaminng Board v. Flores de Orero. 426 U S, 572 (1976); Califano . Torres, 435 US| (1978}
Harris v. Rosario, 446 U.5. 651 (1980).

*Califano v. Tomes, 435 U.S. 1 (1978). .

PSegurola v United States. 275 U.8. 106 (1927); Torres v. Puerto Rico, 442 U5, 445 (1979).
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suggesied that, regardless of the rationale of the fnsiular Cases. most of the Bill of
Rights of the U.S. Constitution should be considered extensive 10 Puerto Rico®
Puerto Ricans residing in Puerio Rico may also claim against the U.S. govemment

those rights extended to them by congressional kegislation creating federal entitle-
ments.

Another dimension of the normative structure of rights in Puerto Rico consists
of claims that may be made exclusively w the government of Puerto Rico. These
rights constitute what may be called the “internal regime of rights.” Their source
may be legislation passed by the U.S. Congress that limits the powers of the Puerto
Rican govemment or provisions contained in the Constiwtion of Puerto Rico and in
Puerto Rican laws. A group of such statutory rights created by the U.S. Congress
was contained in Section 2 of the Jones Act of 1917, a bill of rights elaimable
against the government of Puerto Rico. The list included most of the rights found
in the Bill of Rights and other provisions of the U.S. Censtitution, The provisions
of Section 2 were repealed in 1950 by Public Law 600, the U.S. stawte that
authorized Puerto Ricans 1o draft their own constilution. The bill of righis contained
in the Puero Rican Consiitution of 1952 replaced the staiutory scheme of basic civi]
rights adopted in the Jones Act. The Constitution of the Commonwealth of Pueno

™ Former Associre Justice William Brennan's concurmen: opinion in Torres v. Pueno Rico, 447
U.5. 465, 474 {1979), adhered to by Justices Stewust, Marshall, and Blackmun, contained the EXprEsSion:
“Whatever the validity of the old cases such as Downes ... Dorr .. . and Bolac . . . . in the particular
historical context in which they wer decided. tose cases are clearly not authority for questioning the
application of the Fourh Amendment—or any other provision of the Bil of Rights—1o the Corumon-
wealth of Puerto Rico in the 1970, 1d. at 476. For more detailed discussions of the marter, see ARNGLD
H. LEIBowTtZ, DEFINING STATUS: A COMPREHENSIVE ANALYSIS OF UNTTED STATES TERRITORIAL RE-
Lamows (1989); David Helfeld, How Much of the United States Constiution and Slatutes are Applicable
io the Commonwealth of Puerio Rico?, 110 Fep, RuLes Dec. 452 (19865 José A. Cubranes, Pusrio
Rico and the Constitution, 110 FED. RuLes DEC. 475 (1986); R. Pérez-Bachs, Applicabitity of the United
Stares Constinution and Federal Laws to the Commonwealth of Puerto Rico, 110 Fen. RuLes DEC, 485
(19%6).

One question the Supreme Count hag refused to decide is by vicue of what elause of the U.S.
Constitution o the “due process™ and “equal protection™ guarantees apply Lo Puerto Rico. The Fifth
Amendment applies only 10 the Tederal government, while the Fourteenth Amendment is addressed w
the states, The issue is not withowt legal significance. For the Fifth Amendment to Pprolec against actions
of the Puerto Rican government, the lalter would have 10 be considered no more than an exiension of
the “faderal” government. Il the Fauncenth were the source of the protection. then Puerio Rico would
be: considered a sovereignly akin o s sune of the union. In & well-known foctnote in Calers v. Pearson,
416 L5, 663 {1974), lusuce Brepnan stated, * Unconstiut lity of the statutes was alleged under both
the Fifth and Fourteenth Amendments. ‘The District Count deemed it unncressary (o determing which
Amendment applicd 10 Puento Rico . . . and we agree. The Ioint Resoluiion of Cengress approving the
Constitution of the Commonwealth of Puerto Rico, subjects its government to *“the applicable provisions
of the Constitation of the Uniled States, ... and (here cannol exist under the American flag any gov-
e al authority ted by the requi of dve process of law as guarantesd by the Con-
stitution of the Unitedt States.” fd al 658-68 n.5 (citations omitied).

In Examining Board v Flores, 426 US 522 {1976). Justice Blackmun, writing foe the Court,
referred 0 Brennan's footnote tius. “The Court. however, thus far has declined 1o say whether it is the
Fillh Amend or the Fi h which provides the protection. Cafero-Toledo, 416 11§, a1 668—
669. 0. 5 Once again, we need not resolve that peeciss question beeanse, irrespective of which Amend-
ment applies, the statutary restriction [under discussion] . . . is plainly unconstiutonal.” I, at 651

" lues Act, ch 190, 39 Sat. 551 § 2 (1H1TY {codified at 48 U.5.C. § 731¢ (1957

64 Stat. 119, 48 US.C A, TAtb (1950).
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Rico'” provides the current formal framework for the internal regime of rights in
the country.

The Puerio Rican Constitution follows closely, in most respects, the American
constitutional model, although there are some significant differences. The Puerto
Rican Constitution adopts the American institutional arrangement of separation of
powers. The judicial system provided for is very similar to that existing in the United
States, with the peculiarity that judicial review of legislative acts is expressly estab-
lished in the constitutional text. Puerto Rican Supreme Court justices enjoy life
tenure. Judges of the inferior courts are designated for specified periods of time. The
system is predicated on the principle of judicial independence.

Article I contains a bill of rights that in many respects surpasses the provisions
of its federal counterpart. It recognizes the familiar rights protecting against the
deprivation of liberty and property without due process of law, the guarantees of
equal protection of the laws, freedom of speech and assembly, and the rights of the
accused in the criminal process. But additionally, it expressly consigns the right to
privacy {which protects against state and private action), several important rights
relating to employment (such as the right to equal pay for equal work and to a
reasonable minimum wage), and a direct condemnation of discrimination on account
of race, color, sex, birth, social origin or condition, or political or religious ideas.
Since 1952, the Supreme Court of Puerto Rico has made it a point to asserl the
principle that the Censtitution of Puenlo Rico, in questions relating to human rights,
should be regarded 1o enshrine a much broader scope of protections than those
contained in the U.S. Constitution.'®

It is evident that the writers of the Puerto Rican Constitution of 1932 wished to
go beyond the traditional liberal conception of rights. They drafted a section provid-
ing for certain sociat rights, such as the rights to obtain work; (o an adequate standard
of living: to social protection in'the cvent of vnemployment, sickness, old age, or
disability; and to special care during motherhood and childhoed.'™ The Pueric Rican
electorate approved that section, logether with the rest of the constitution. However,
the U.S. Congress rejected the provision and excluded it from the approval it ex-
tended, with certain conditions, to the remainder of the document drafted by the
Puerto Rican Constitutional Convention and ratified by the Puerto Rican people.'™

The Puerto Rican Constitution of 1952 articulates a particular political vision: a
combination of American political theory and the worldview of the Puerto Rican
eliles that fed the process of economic, social, and political reform during the 1940s.
Those elites were, in large measure, the biological and political heirs of the creole
hacendados and liberal professionals who, in the late 19th century and early years
of the 20th, had embraced the liberal political creed, first as a response 1o the ab-

'™ See chapter 3 for 4 bref deseription of the pricess that led to its adoption.

"W See, for example, Figueroa Femer v. ELA, 107 D.P.R. 250 {1978) {declaring that the right to
obtain a divorce on mutval agreement, without stating the reasons for the request, is part of the right (o
privacy protected by the Constitution); Soto v. Sceretario de Justicia, 112 DWPR. 477 {1982} (recognizing
the tight to obtain certain infarmation from the government as part of the freedom of speech guarantee).

™ Constitution of Puerts Rico § 20

™ Public Law 447, 66 Stat at L 327, 48 US.C.A, 7314 (1952). The requirement imposed by the
1.5, Congress on the Puentn Rican Consttutional Convention and on the Puerto Rican people that
Secuon 20 be excised from the Constitution can be considered another nstance of symbaolic vicknce.
It constituted an impesition, in the mannes of repection, of certain principles of social crganization.
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solutism of the Spanish regime and Later as a way of reaffirming their identification
with, and admiration for, American institations.

Many among the leaders and Iechnocrats who participated in the process that
produced the Puerto Rican Constitution had been trained in American universities
and professed the basic values of Ihe American political system. Many of them also
had a pronounced inclination to 1ake on social questions, influenced by early contacts
with the labor-led Puerto Rican Socialist Party or by the socia! democratic ideals of
the Rooseveltian New Dealers. This inclination partly explains the inclusion of cer-
tain social rights in the Constitution. The explanation also lies in the fact that, to a
cerain degree, the Constitution crystallized some of the claims that had been made
thiroughout the first four decades of the century by popular movements, such as the
labor and the wemen's nghts movement,

Of course this regime of rights has limits of the type mentioned above in the
general discussion of the critique of rights. The most obvious ane is the “gap”
existing in many instances between the formal declaration of rights and the “reality”
of their enjoyment. The profound social inequalities that still exist in Puerto Rican
society effectively preclude many people from full enjoyment of their i ghts.

For example, # 15 estimated that more than 60% of Puerto Rican families live
below the poverty level.'™ Poor communities often bear the brunt of police brutality,
and despite the existence of legal aid programs, acuie problems of access [o the
courts are prevalent. In 1991, 72% of the men convicied and under custody had been
unemployed at the time of their arrest, 65% did not have an occupation or trade,
and half had not obtained & formal education beyond the ninth grade. Among women
convicted and in jail, 59.7% were unemployed at the time of their arresl, 93.4% did
not have an occupation or trade, and 4 out of 10 had net studied beyond the eighth
grade. Amang young adults, 81% of those in jail had been unemployed, 65% did
not engage in any trade or occupation, approximately half had not studicd beyond
the eighth grade, the majority hud been convieted for crimes against property; and
90% of the crimes had been motivated by ceonomic difficulties.'™

An increasing number of poor households are headed by women, Working
women are still paid less than men for comparable waork. Moreover, women are ofien
victimized when they take part in judicial processes.'” Poor immigrants from nearhy
Caribbean countries, like the Dominican Republic, have been increasingly subjecied
to discriminatory practices and are often the object of bigoted remarks, both in
private and in public, not oniy by ordinary citizens but also by govemment officials.
Gay men and lesbians have suffered from discrimination and prejudice. in all levels
and activities of society. The Puerto Rican situation confirms Smart’s insight that
rights do not necessarily solve complex social problems. Despite the profusion of

" See CONSEIQ DE DESARROLLO ESTRATEGICO Paka PUERTG RICO, OHCINA DPEL GOBEKNADDR,
EQUIDAD, CALIDAD DE ¥IDA Y DESARROLLO BCONGMICO EN PUERTO RICO: LA CUESTION DE 1A FOBREZA
28 (1992} [La CUESTION DE 1A POBREZA]. Tlie extent and nature of poverly in Pueria Rico is extensively
discussed alse in Desigualdad y pobretn en Puerto Rico (documentary Glm, Linda Colén prod. 1938)
(copy on file at the Faculty of Gentral Swdies of e University of Pueno Rico).

'"®La CUESTION DE LA PORREZA, Supra nole 105, & 7.

" See Esther Vicentz. Las mujeres y el cambio en la norma juridica, 56 REv. Iur U.PR. 585
{1987). ComisIGN JUDICTAL ESPECIAL PARA INVESTIGAR EL IXSCRIMEX POR GENERD EN 0% TRIBUN-
ALES DE PUERTC RICO, EL DISCRIMEN POR RAZON DE GENERO EN LOS TRIBUNALES { 1995),
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rights recognized by the legal system, fundamentai oppressionf; and une(.]uull power
relations still prevail, including class, gender, racial, and colonial suborfimanon.

Another limiting effect of the discourse of rights in the Pue?-to Rlcan‘comexl

can be detected. The liberal conception of rights prevalent within such dJSCOI:ll’SC
exerts an ideological pressure that tends to force the formulation of demands nto
the mold of individual rights, to the detriment of more collective dcmz.ir[ds. This
tendency, however, scems 10 be countered by other types of discourses arising bflelTI
a long tradition of social struggles that bring to the surface a more co]!eclwe’ vision,
such as whea diverse groups claim the protection of the “rights” of 4 centain com-
munily, such as the rights of “workers” or of "wnmen,:‘ vic?vcd 85 d1§nm:t groups.
A recent expression of this collective vision was contained in the claims made by
the residents of Vieques that they have a collective right to be left alone by the U.S.
Navy.'"® _

The conflict between individual and collective rights tends to emerge es:pemally
in the context of discussions about the future pelitical stalus of Puerto ]_{lco. The
demands attendant to a collective right, such as the fight of self-deu.znninal.loq qf the
Puerto Rican people, may encounter difficulties when confro.n.lcd with the fndfv!dual
rights of Peerto Ricans viewed as individual American citizens or as mfhndual
voters. The claim of a collective "might™ of a people 1o preserve its vzdenuty may
clash with the preferences of individuals who assert their individua! rights to self-
expression. ' .

This clash has become apparent, for example, in debates about the issue of
language in Puento Rico. The goal of preserving the coliccnv'e ngt.n o preserve
Spanish 25 a defining feature of Puerto Rican cultwre may collide with the expec-
tations of individual Puerto Ricans who da not speak Spanish (for examp]e., some
of those raised in the continental United States) not o be discriminmeld against on
account of language. Thus, the Puerto Rican context exemplifies t?le‘ tensions inherent
in claims of collective rights when confronted with those of individual members of
the collectivaty.

The limitations of rights discourse identified above, however, should not be taken
as evidence that such discourse has been only a trap for Puerto I.Zicans? as 4 com-
munity. The discourse of rights has not been & sham. a naked legl.umanng strategy
of the powers that be. The language of rights and the concrete experience of a regime
of liberal rights, despite their constraints, have produced opportunitics for the vin-
dication of important claims. They have been deployed internally against the Pu'e!'lo
Rican elites who control the state apparatus as well as externally against the [.)ohc?cs
and actions of the metropolitan state. The many examples include individval victories
won in local and federal courts of law, as well as gains more col}ective in nature,
such as the people's right to elect their own legislaure and their own governor,
however limited the powers of these officials may be. ‘ o

In this sense, sights in the Puerto Rican context have not been smp}y an Illl{S!O[‘l.
They have yielded tangible benefits. They have been parnt of the maler?al expericnce
of negotiating, somelimes on the larger scale of histog, most of IhC‘Llr!IlE.“Dn a day-
to-day basis, the conditions of existence of Puerto Ricuns, both as lpdmdu:stls al?d
as 4 national community. Rights, then, within the context of the colenial relationship
between the United States and Puerto Rico, bave exhibiled the ambiguous and par-

™ See the brict discussion of the Vieques issue in chapiers 3 and 7.
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adoxical character that other authors have described in a variety of sitvations in ather
communities. "

The regime of rights in place in Puerto Rico has had a variety of constitutive
effects on Puerto Rican society, Those effects have touched on all aspects of living
and struggling within the community, on all dimensions of the country's social fabric,
and on the larger facets of its historical experience as well as on the most minutz
details of its daily interactions. The regime of rights has helped to shape the relations
and practices that compound family life, economic structures, educational Sysiems,
artistic expression, political organizing, the dispensation of justice, the electoral pro-
cess, and many other social phenomena,

The regime of righs is, in tum, supporied by a highly developed infrastruciere
1o administer the handling of rights clzims. That complex web of institutions includes
a sizable organized legal profession, a relatively modern system of courts, a high
number of judicial functionaries, several professional Taw schools, diverse legal ser-
vices programs, and an increasing number of informationat and other SUppOrt services
geared to the legal profession. This infrastructuee is part of the material manifestation
of a pervasive legal cullure and of the importance of the discourse of rights in this
particuiar suciety. All of these phenomena call for more extensive and in-depth so-
ciological analysis, for they help to define the character of contemporary Puerto
Rican society. That fuller inquiry cannot be pursued here, so my examination is
limited to theose effects of the discourse of rights that most directly pertain 1o the
relationship between the United States znd Puerto Rico.

An important effect of the discourse of rights has been the development of a
“federal* machinery for the protection of rights. Its workings include the supervision
of the local state apparatus by the U.S. federal court system and the operation of the
U.S. Supreme Court as ultimate arbiter of many individual and collective conflicts.
This supervision has made possible a type of subjection to metropolitan control that
many view as legitimate, and even desirable or simply convenient. In faca, indepen-
dence advocates and other social and political activists who oppose the American
regime in Puerto Rico or question some of its adverse censequences have soughe
remedy in federal courts as a way to exercise leverage against local Pueric Rican
officials or against the federal bureaucracy and the U.S. military, Examples include
civil fights suits against the Puerto Rico and .8, governments and court challenges
to U.5. Nuvy activities in Vieques. At different moments, the role of the federal court
in Puerto Rico has been criticized and even radically questioned, both politically and
in academic writing.""® However, in a very tmportant way, the view of the federal

"™ See, for exumple, the collection of essays in IpENTTIES, POLITICS, AND RIGHTS, rupra note 9,
especially those discussing the place of the discourse of rights in colonial South Africa, in the slruggle
against apanheid, and in the context of wile battering cases in Hawaii.

"See, eg Carmclo Delgado Cinteda, £ jue: federal Bernard Rodey y le crisis de 1909 {a
oposicidn de la Cdmora de Delegados a la Corte Federal, 40 REv. CoL An0G. PR 315 (1979); Mirizm
Naveira de Rodén, Federal Court Jurisdiction and the Status Commission, 39 Rev. COL ABIG. PR
131 (1978); Roberto Yschudin, The United States Districi Coicrt for the Districe of Puerto Ricw; Can an
English Language Court Serve the Interest of Jusiice in o Spanish Language Society?, 37 REV. CoL
ABOG. PR 41 (1976}

The most recent palitical chaltenge to the U.S. District Court in Puerto Rico has been the: refusal
af Vieques protesters to recognize the court's authorily 1o judge them for their ucts of civil disobedicace,
The court’s orders 10 incarcerale s5ome protesiers peading trin] for misdemeancr charpes has triggered



DT Y

WLiBT

!’ .

28 THE LEGAL CONSTRUCTION OF IDENTITY

court sysiem as a guaranior of rights has served to buttress American hegemony
within segments of the population in different periods.

There are still more profound ways, however, in which the discourse of rights
has operated to consolidate U.S. hegemany over Puerto Rico. The vision enshrined
in the Puerto Rican Constitution has developed a force of its own. The language of
rights has become a central feature of political discourse in Puerto Rican life through-
oul the social spectrum. Because of its visibility and great weight in public life, Illllt’I
legal profession—which to a large measure has waken as its “exemplary cenler’l'
the American bar—has been instrumental in spreading this vision and transforming
1t inte part of the dominant, hegemonic cullure. In this sense, the discovrse of }'ighl:s
has been not only a product of an ideological consciousness, but also & primary
producer of that consciousness.”

The discaurse of rights promotes a view whercby social relations and needs are
interpreted and articulated in terms of rights possessed, claimed, or denied. Rights
discourse is a component of a broader phenomenon that may be called legal con-
sciousness, or the awareness of law as a constitutive clement of personal and social
experience that, in tum, produces a tendency to view the world through juridical leps_es,
Legat consciousness and rights discourse, therefore, constitute a particular subjectivity,
They form part of a subject’s perception and evaluation of the world and of the
subject’s relationship o it. Through those lenses, the world is perceived either as
conforming or deviating from law, as fulfilling oc frustrating the promises held by_
rights. The discourse of rights, then, has contrbuted to produce a cenain way of
viewing the world, that is, a certain type of subjectivity, within the Puerto Rican
commuzity.

I have discussed already how rights are closely associated with notions of personal
worth. This is an important leature of the kind of subjectivity that incorporates rights
discourse as one of its constitutive olements. On the basis of my observatiens of Puerto
Rican society, [ believe that substantiul sectors of the Puerto Rican population ascribe
a great sighificance 10 the notion of rights.' For many, having rights conslitutes one
as a person, us & moral being. In this sense, their identity as people is to a great extent
defined by their perceived status as bearers of rights. The extent 1o which that self-
perception culweighs the sense of identity produced by other factors, such as language,
ethnicity, or other shared “cultural” practices, is difficult o delermine. [n fact, it may
be that, in many people, there is nu felt need to balance them. All those faciors may
waork io reinforce each other. Such would be the case, for example, when a person
claims the right 1o speak a cenain language, for example Spanish. In that instance his
or her identity is being constructed both as someone who has a right and as someone
who speaks and wamis to speak that language as his or her own. The notion of the
seif as a “rights bearer™ is, then, another among the muliple identitary factors that
coalesce into the making of his or her specific identity.

Certainly, there are bound 10 be differences in this construction of the seif de-

harsh criicism from the Pucrio Rican Har Associzuon, law professors, and political and religions leaders,
amang athecs,

" CLIFFORD GEERTZ, NEGARA: THE THEATER STATE IN NINETEENTH CENTURY BaLI (1980).

" See Robert W. Gordon, Crinicul Legal Histmes, 16 STan. L. REV. 57, 112 n.120 (1934),

"“This fact 1s made patently clear in a documentary film sponsored by the Puerto Rican Bar
Association under the utle Nosorrms, ef pueldu de Fuers Reo {Angelita Rieckehoff prod. ¢, 19821,
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perding on such variables as class or generation. Bur what scems obvious, in the
Puerto Rican case, is that many cxpress a great appreciation for the idea that they
have rights This does not mean necessarily that they can recite with precision the
specific rights accorded them by the legal order. Not does it mean that those rights
are effectively enjoyed by them. What it means is thar there is a peneralized beliel
that they, as individuals, have rights. Sometimes, the content of those rights deemed
to be possessed may coincide with the “objective™ definition contained in actual legal
texis. Other times, it may not. Nonetheless, people continue to view themselves as
legal subjects, that is. as bearers of rights.

The crucial fact, as far as the reproduction of hegemony is concemed, is that, for
cansiderable segments of the population, this sousce of moral worth is the American
legal and political system. [t is in the institztions of the metropolis that “safeguards™
of this werth are perceived 10 be tocated. The paradox that results is that the devaly-
ation that ¢olonialism has historically entailed becomes invisible, concealed, as it is
compensated by the sense of worth that is feli 1o derive from being an American
citizer and a bearer of rights. As we have seen, that citizenship and those rights have
very serious limitations, But they are accorded enough value to provoke strong reac-
tions in their defense und to stimulute aspirations 1o see their benefits extended.

Some independence supporters have minimized the relevance of this “reality” of
rights, particularly at the individual level, and have stressed the mmportance of the
callective and personat devaluation inherent in a colonial relationship. For the more
radical, the discourse of rights has been a mere illusion, 2 “hoax” that conceals colonial
domination and exploitation. In many ways this radically skeptical counterdiscourse
has missed the point and is the product of a reductionist view. Its proponents have
been unuble 10 see the ambiguous, paradoxical nature of social life. They have failed
to acknowledge thal recognizing the very real sense in which rights “exisi™ within
this colonial framework dees not preclude the possibility and desirability of exposing
the devaluation resukting from a relationship of political subordinatien. Nationalist
discourse has operated many times under the assurnption that the only, or most im-
portant, ditnension of frecdam is the freedom of collectivities, such as nations. Ofien
the gain of individual rights appears to be considered secondary to the claim of col-
lective liberty.

Sel in ancther localion in the spectrum of political discourses within the Puerte
Rican community, a recent postnationalist critique has stressed the value of rghts for
the Puerto Rican people as they have accrued throughout a centry under U.S. rule.
This perspective acknowledges the subordinate condition that colonialism entails. It ex-
plains the ideological attachment of most Puerto Ricans 1o 15, citizenship as being the
product of a conscious choice based on the appreciation of the democratic gains of the
population tlowing from a regime of civil and potitical rights. This positien has ended
up jecting independence oul of concern that an independent Puerto Rico will become
a neo-colonial state deprived of the fghts now enjoyed through U.S. citizenship. Some
of its members have adhered 1o statehood as the solution to the status problem. Others
have called for 4 nonessentiahist approach to the status question, expressing a willingness
to consider any political status as long as it does not imply severing the conpection to
the United States and losing the benefits of U.S. citizenship."*

""" See, generally, PuERTO RICAN TaM, supra note 13; Juan Duchesne of al., Algunas fesis dema-
cedticas ante el plebiverte de 1995, DIALOGO, March 1999, at 18-.39,
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As an explanation of Puerto Rican attitudes, this Perspcclivc seems o have hit
the mark. I shares many of the views expressed in this book. As & po]:ucal. propo-
sition, however, it exhibits o shoricoming that is lt.te reverse of the reductionist \(’;f.‘,w
held by some independence advocates. If these in favo.r (?f mf:lepcnden_ce ten dto
nalurzlize nationhood, the postnationslists tend to essepnallzc rights. .lf some inde-
pendence advocates at times make too much of c?]lecpve. to the demmqnt Dfrll'll::ll-
vidual, rights, some fragments of the postpatipnal1st dlscoursg seem to (:ilSZ?I\C t c
collectivily into the maze of individual aspirations enveloped in the I1bcr‘ltl lscours;
of rights. The radical posinationalists appear to have assumed Lhc. discourse (l)
rights without problematizing ii. Allhou.gh theylackr?ow!edge that the rights prgsegt [3:
enjoyed are restricted in range, their solution is to struggle 1o expand the
SCOP:; some ways this is reminiscent of Marx’s confeminn lhal_bourgcnis ‘n_.cv;hls
should be expanded to cover the whole of social expenence, Potlntmg to the limited
reach of the content of rights at a piven moment, how?ver, is nc.it the samt?nz:s
accounting for the paradoxical effects of nights, as exgiaim.:d in Ihlsrchapt;.]r. : I
degree to which rights simultancousty liberate and subject is absent from the dis-

sion in their academic writings. o
cqug:e”:)I} ]:;Z zmsl striking fefmrcs of this radical posmalionalis.t discourse fs its
insistence on linking the viability of a regime of rights to the conunuoc} conneclion
with the metropolitan state. This conclusion is ba.sed amang ot.her lhmgs. on the
calculation that without the protection of U.S. citizenship, globalized cap.ltai wo‘uld
be mercilessly exploitative of Puerio Rican workers am.i that Puen(? Rican elites
would manifest a meager disposiion to guarantee the enjoyment of nghbls o many
subaltern groups, like women, gay men and Icsbian's, and otl'mrs. It relies for lfus
prediction on an assessment of the realities observed Jln‘nearby mdz?pcndcnt countrics
in the Caribbean.'* In a substantial manner this position exemplifies the degree to
which the discourse of rights has penetrated Puerto Rican consciousness and the
historical connection established between such discourse and the American presence

; lh’IchI:I:::sl.e of liberty associated with the noticn that l.hc system is prlmeclive of
rights has led many Puerto Ricans, from all sectors ol_‘ society and meessmg diverse
political and religious persuasions, to link the conditiens (I)f rclatw‘c freedom tF:cy
expericnce with the colonial relationship itself, or at Icfast with American rule. MR‘;ny
openly auribute the “existence™ of righis to the An‘{encan presence. In Pm_ann_ o
“modernity" has tended 1o be equated with the particular bm?ﬂ of modernity incar-
nated in American nstitutions and the American “life world,™ ™ In t.he same fashmn
“rights™ are thought by many people to be cqui\ra]e‘:m. 1o the gamr:ular regime 0f
rights characteristic of American politicat life. Association—or permanent union
—with the United States is considered 2 precondition f'or lht‘? preservation of n ghis.

Two paradigmatic, and poignant, expressions of this belief can be t(}und in the
published statements of two very different members of Pu=‘:n0 Rlc_an SOCI‘EI)“ One, a
pour, Black man named Cruz Rivera who lived in a public housing project, stated
the following in an interview in a Puerto Rican cultural newspaper:

™ See Grosfoguel, supre note 13, 8 66-10, Ramdn Grosfoguel, Crinniafismo pueriarriguenist
Ei, NUEvo Dia, Nav, 9, 1998, ar 58
" The term is taken from Hubermas, supra note 63, al 4.
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Lam a staichooder. | helieve in permanent union between Puerto Rico and the Unjted
States. . . . The United States has made me identify myse!f with freedom, with the
kind of democracy thal has always existed in that country, with the capital it generales,
[ have been a poar person who wants to get ahead, a person who believes in freedom

of expression, which is fundamestal to democracy. That made me become a state.
hooder.'"?

In an article penned for the opinion page of the New York Times, his well-to-do
compatriot, auther Rosarig Ferré, wrote,

The majority of Puerto Ricans prize their American citizenship. [t represents for us
cconomue stability and the assurance of civil liberties and democracy. On the other
hand, we also cherish our tangeape and culure. Thus, Puerto Rico’s siluation has
historically been a paradox. . . . As 2 Puento Rican and an American, [ believe our
future as a community is insepacable from our culwre and language, but I'm also

passionately committed to the modern world. Thar’s why I'm going to support state-
hood in the next plebiscite,'™

As may be readily seen from the two quotes, the conviction that civil libertjes
may only be preserved by maintaining a close association with the United States
partially explains the growth of the prostatehood movement. Some among its leaders,
when confronted with the argument about the devaluation inherent in the colonial
relationship, propose that the way ta overcome it is by becoming “full-fedged"
members of the American polity, “Fquality of rights™ has become the slogan of the
movenent. According to this rhetoric, the complete dignity of Puerto Ricans can be
achieved only through the equality of rights perceived 10 be the inevitable by-product
of incerporation as a state of the union. Arguably, it is withir this sector of the Puctto
Rican population that the identity creuted by the ri ghts deemed 1o be inherent in the
condition of being 2 member of the American union has atienuated with most effec-
tiveness the weight traditionally accorded by nationalists to such factors a$ ethnicity
and language in the formation of a collective identity.

In sum, as much as it has served to vindicate particular claims, satisfy discrete
needs, and articulate localized and more overarching resistances to diverse forms of
oppression, the discourse of rights has also contributed 1o reproduce American he-
gemony within the Puerto Rican population. To the extent that “rights™ have been
associated with the American presence, that presence has been legitimated,

As of this writing, the goal of establishing a liberal colonial system has been
achieved, and the discourse of libezal rights has been an important facior in the
reproduction of that colonialism. 1t is true that in recent decades there has been an
increasing eritique of the present political arrangement. However, this does not in-
validate the conclusion just stated. The results of the several referenda held in the
island on the status question and the public discourse on the matter indicate that the
majority of the population prefers the present arrangement to severing ties with the
United States. Furthermore, most of those who favor statehood are satisfied with
remaining under the present subordinate political relationship until statehood is
achieved.

The present arrangement seems to be acceptable until a formula is found 1o gain

"R, Oterc. Yo soy de Canales: Entrevisia a Cruz Riverg. P150 13, May 1992, m 2, 3.
" Rosaric Ferrd, Pucrio Rico, U.5.A., Niw YORK TiMES, March 19, 1998, at A-23.
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greater political power ({through greater autonomy or full incorporation into the
United States) without losing the connection 1o the United States. This attitude has
very much to do with the perceived connection between the enjoyment of rights and
life within the American legal and pelitical orbit. Whether formal colonialism is
finally shed or not, the discourse of rights may still operate to contribute to a trans-
formed, but stiil elose, entanglement of the Puerto Ricas nation with the accouter-
ments of American modernity and Amcrican political and legal culture. This is what
hegemony is about.

The above argument is not based on the attribution of some form of “false
consciousness” to the Puerto Rican population. By false consciousness 1 mean a
form of misrepresentation that somehow conceals the “'true state™ of things. False
consciousness implies that people have been “brainwashed" to accept their current
belicfs. The way in which the concept of hegemony is sometimes explained may
produce that impression. What T have attempted to do is to provide a socichistorical
explanation of why most Puerto Ricans accept American presence and American
rule.

On the other hand, avoiding the attribution of any form of collective false con-
scipusness does not require one to disregard the fact that sometimes people operate
under misconceptions about certain phenomena. Thus, there may be popular mis-
conceptions about the meaning accorded in the official legal system to concepls such
as citizenship or right. Or they may make decistons based on mistaken calculations
about the probable effects of their actions. Identifying these misconceptions and
miscalculations is not the same as atiribating them to a form of false consciousness,
as understood in some theoretical and political lilerature,

In the same vein, the fact that people associate in their minds certain pheromena
does not imply that the link is “true” or “false™ in any abjective fashion. What may
be more important, in explaining behavior, is that the link is made. Those mental
associations do not have to be attributed to false consciousness for us to understand
that they may be conditioned by particular forms of discourse and experience. Many
times those associations are made under conditions that render aliernative interpre-
tations very difficult to arrive at. Historical conditions and events, including the
discourses prevalent in certain moments, al} affect those interpretations.

The association that many Puerte Ricans have made between a socisty ruled by
rights and the American presence is such an interpretive phencmenon. It has been
made within a given historical context. That context includes having lived during
100 years under American colonialism. U.S. colonialism, as constructed by the im-
perial state and as experienced by the Puerto Rican community, has been a prime
conditioner of the social, political, and cultural perceptions of Puerto Ricans and of
their interpretations of the world, including their calcuiations about the viability of
4 regime of rights outside the American sphere and their assessments about the
possibility of afternative futures. To deny this would be to set aside an enormous
fact of power that has been actively operating in Puerto Rican society for such a
long time.

The Regime of Partial Demacracy

Puerto Rico's internal governing processes have been organized according fo the
principles of liberal representative democracies. Officials of the government of Puerto
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Rico are el'ected by popular vote. The system is considered democratic by most of
the population. Yet it is a system of only partial democracy in a very important sen .
F}IH‘-ough the Puerto Rican government is subjected to scr-uliny through popular el .
nons., Puerto Ricans residing in Puerto Rico are deprived of fuli participation in fi::
election of officials of the U.S. government and in decisions taken by that gov :
ment regarding fundamcmal aspects of Puerto Rican life. Thus, a regime of ?nw;n;;
d..emocra_cy coexists with a system of undemocratic colonial subordination. That re-
gime of internal democracy, moreover, is riddled with many of the Iimitatioﬁs shared
by most modem systems of representative democracy that impede the citizenry f
fully participating in the affairs of the community. e

I examine below the undemocratic character of the political refationship between
the United States and Puerto Rico as well as the characteristics and shortcomings of
the latter's in.temal political system. Finally, I look at the extent to which defpite
these constraints, this “partal’ and limited democratic expetience has cor;lributed
10 a generalized acquiescence, if not active consent, to U.S. mle in Puerto Rico

The Undemocratic Character of Colonial Subordination

T?.le status of nonincorporated territory, as defined by the U.S. Supreme Court, jm
plies that .Ccmgress is invested with plenary powers over Puerto Rico." This rn‘ean;
;hat_ cons!ﬂuliona]]y‘ Congress has exclusive control over fundamentai aspects of life
in the. territory. The exccutive branch of the U.S. government aiso exercises important
ﬁ:mctmns .am?l conducts operational activities in Puerto Rico. The U § fcderail:;o judi-
ciary bas Junsdiction over important legal controversies emerging fr'nriq activiliis or
behavier accurring in or pertaining to Puerto Rico. Despite this massive intervention
of the US. government in Puerto Rican life, Puerto Ricans residing in Puernto Rico
do not vote for the president of the United States or elact representatives to the U.S
Congress, except for 2 nonvoting resident commissioner for Puerte Rico who si in
the Heouse of Represeatatives.™ PHeh
This obviously undemocratic arrangement is one of the fundamental reasons for
the conclusion that Puerto Rico is a colonial dependency of the United States. Thi
.fact has been stressed continuously since the early decades of the centu b Ihls
independence movement™' and has been at the core of the claim for admigiony ims
the union made by followers of the statehood movement.’ Even many supporters
of the current Commonwealth staws, including influential leaders of the Pl:) ular
Eemocrallc }’any,‘ﬁnd the situation probiematic and have striven to ghrain reflc:;rms
gfa:h:?;;ifé 1‘1‘111 their assessment, efiminate the most flagrantly undemocratic features

Thus, during the 1989-1991 plebiscite discussion,'™ the Popular Demecratic

See the full discussion of the matter in chapters 4 through 6

" See chapler 3, -

12

) .Sec Statement by Rubén Berrivos Martinez. President of the Puerte Rican Independence Party, in
1 Politicat Stertus of Puerto Rico: Hearings on $. 710 8, 71, and §. 712 befare the Senate Commx'z:re
ot Er:ergy and Natural Resoerces, 101sc Cong., Ist Sess. 143 (1939) [Hearings) ’

#See. e.g., Simement by Cartos Romero Barcels, F :

e, 2.5, , Former Govem i
PuemI:;JRico, i | Hearings, supra note 121, at 113, o7 of the Commonuealth of
See chupters 6 and 7 for more detailed discussions of

the process that wok pl i -
1991 45 a result of the proposal 1 hold a plebiscite in Puena s oo %2

Rico to “solve™ the stalus question.
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Party proposed various measures [0 increase the panicipatipn og LRE fci(:r[:lc ];)f ;’;1;:?
Rico in decisions of the U.S. government .ihat‘affcct U‘le islan .d aw ] a,“mimé
former resident commissioner of Puerto Rico in \‘_Vashmgton and no (ha fmiowin
justice of the Puerte Rico Supreme Court, explained the mat[‘er n} ;urin i rg
terms to the U.S. Senate Commitice on Energy and Natural Resources g

ings heid in San Juan in the summer of 1989:

‘Thal even today the United States should stand accused of being a colunia]is: power
by both those who favor independence and by thase who favor stallchood |sl!argcl?;
due to this question of the applicability of Federal laws o Puerto Ru;o. L To ;s i
is necessary Lo do awsy wilh indiscriminate extension of Federal laws 1o Pu.::rlo ico
which occasionally hamper our development efTonlsl. And we should also llke|:§ re-
move the cloud of doubt that hovers over the legitimacy of the Commonwealth re-
lationship. . . ‘

For both these practical and theoretical reasons, we necq a Tnechamsm Fhat wﬂhl
allow for adequate consent and participation in Federal legislation not dealing wit
gverriding national interests.'™

Throughout the 20th centuery the U.S. govemmenliﬂas bfzen a.damam 12 1Lsdrcafu;ianl
to augment that participation in any signi'ﬁcant way, ThlS‘ attitude sulr Ia:e}gg% in
during the process that led to the scuttling of lhe‘ pFCblS.Clte prupo:; . ]: i n.:ss
Developments related to the discussion of the plebiscite bl}l pmser]\t 1ce o gmm
in 1996 by Representative Don Young confirmed congressional relucian ‘_g .

‘F? rto Rico greater powers of participation in the enactment of federal legislation
wLillilc it remains a Commonwealth ns currently cleI'lm:d,'z.2 This Iatterfprorseésnomp;::\c!
the possibility, however, of exploring a fourth altemative—apatt . rupuem o
wealth, statehood, and traditional independcqc‘e—t.l'lat would rcchog{;;zf: ero Rican
sovereignty bul preserve close lggal and pollmca] ties Egtwecn .[ ¢ ‘mtf:‘ ; [hc. B
Puerto Rico. This status aption, known variously a trec- asr.ocmnolnb 1? -
sociated republic status,” was not openly adopted as its main proposal by any

i itical party. ) o
R!cagu[:n:::iﬂ?er :mbiguous inclusion in Ipc Y9ung Bl.ﬂ and the mﬂm;:ﬁca:fai
close majority of the House of Representatives in deﬁn}ng Comm(l)nwlr(ciio h s o
unreformed territorial status forced the Popular Democratic Panﬁy m oo 0 h free
association altemative more closely and to try to produce a definition o

- . 712, 10Ist Cong.. Ist Sess. Title [V {1989} »
”3“' ) i 121, at 6, 8. Similar comments were made by such Popular Democrlnuc
e Hesient Com i f the Uinjwersity of Puerto Rico)
Pany stalwarts as former Resident Commissioner (and former president of ! ' )rd Puerto Rice)
]a.ir:c‘ Benitez: the president of the Puerto Rican Senate, Miguel chﬁndeﬁz};\g;sm. and the spe;
i ives, José R. Jarabo. See ud. at 41, 63. 83,
the Pucrio Ricar House of Represeniatives, o -
“®See. generally. ANTONIO FERNOS ISERN, ESTADO LIBRE ASOCIADO DE MEK!‘DG e ANt
\DENTES, CREACIGN Y DESARROLLO MASTA LA EFOCA PRESENTE (1974), Tktas MONGE, sup
CEDENTES,
* 1 Bafare reporting [avorably on S, 712, one of the onginal plebiscite bills, the Senul-‘.j Encrg,;}s; and
Natral Resouress Commitice ebminated feorm it a provision 1 grant rmvluung rcp'mm"mm;,:op c:lta:
R::: in the United States Senats and diluted significantly, almost 10 the point of Dhlmnm? o :Eu“
rCTati ico have 2 greater say in federal decision ing. M.
tic Party proposat that Puerto Rico i M
g\kcﬂ\ PaSSALACOUA & CarLOs RivEra LUGO. PUERTD R v LOS EsTabos Unibes: EL PR
D CONSULTA ¥ NEGOCIACION DE 1989 y 1950 (1990}
"BH R, 856, 105th Cong.. 2nd Sess. (1998) (enacicd)
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wealth status more akin 1o the characteristics of an associated republic. Thag route
began w be secn beyond 1 small circle of its iong-time proponents as g legitimate
solution to the democratic deficit of the present refationship, without having to
resort 10 the full integration of Puerto Rico into the American union or to a more
radical severance of ties with the United States. Free association was finally included
as a separate option en the ballot during the Puerto Rican-spoasored plebiscite held
in December 1998. The option was represented in the process by several smail
autonomist groups that included some known members of the Popular Democratic
Party. The free association formula obtained only 0.3% of the voles cast in that
plebiscite,

Congressional refusal to increase Puenio Rican participation in federal legislation
Of to grant a grealer degree of autonomy than is now vested in the Puerto Rican
government, absent a substantial change in the political status of the island, is
grounded in the view that Congress may nat relinquish its plenary powers over Puerto
Rico as long as the latter remains unincorporated territory of the United States, The
reaffinnation of such momentous power has been 2 constant part of the legitimating
discourse deployed to support alf varieties of congressional action regarding Puerio
Rico. Those actions have ranged from the extension and limitation of citizenship
rights to the granting and elimination of tax incentives and the determination of the
processes designed to decide the political foture of the island.

This stance does, in fact, produce markedly paradoxical results in the context of
self-determination claims. There has been a very profound contradiction in the so-
called self-determination bills presented in Congress to address the question of the
political status of Puerto Rico, Although purporting, however sincerely, to create the
conditions for the exercise of self-determination by Puerto Ricans, all the recent
proposals have operated under the premise that Congress has the ultimate power of
decision regarding the terms of the bills and the procedures to be followed in the
self-determination process. Puerio Rican political parties, government officials, and
other sectors of Puerto Rican society have been consulied through various means on
these mutters. But Congress has always claimed the final say. Establishing the rules
of the game is as important as making substantial input into the decision-making
process, if not more so. Puerto Rican collective self-determination is, conseguently,
made to depend on an initial act of determination by the metropolitan state directed
at defining the content and the form of the available possibilities and the means to
attain them.'”

This view is the direct resull of the discourse of power legitimated by the fnsular
Cases. It is a preduct of the way in which the colonial wlationship has been legally
constructed since the early days of its establishment. This critique against those
congressienal processes generally produces the response that, although conceptuatly
correct. the observation fails to grasp the “practicalities” of the siruation, Congress,
after all, is the rea! power in this matler. This realisl, pragmatic appraisal of the
power relationship may be directly on larget, especially when referring to the politics
of the self-determination process. Yet the truer the response appears (o be, the more

it reaffirms the adequacy of the critique. Fer it lays bare the colonial, ultimately
undemocratic, character of the relationship.

" Far a similar view, see Hdiberto Romidr, Emyire Forgotten: The United Statey 'y Colonfzation of
Puertw Rice, 42 YiLanova L. Rev. 1119, 1210 (1997
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Internal Governmnent of the Celony

In the early days of the American occupation, Pucrto Rican polisicians of different
petsuasions sought to gain conirol of the internal governmental apparatus of the
country. However, despite the proclamations heralding a new age of democracy and
freedom, the United States soon showed itself reluctant to entrust the administration
of the colony entirely to Puerto Ricans. In fact, the metropolitan stale was more
inclined to formally recognize certain individual rights than to release its direct con-
trol over the island’s internal governmental structure. Liberatism and democracy, it
must be remembered, are not necessarily identical. The governing elites of the Amer-
ican state always stressed the difference, particularly in the context of teritorial
possessions. The basic assumption that justified withholding control from the *native
population” was that Puerto Ricans were unfit for self-government.'® This attitude
would gradually be modified in the cousse of the relationship.

After the initial 2-year period during which the country was govemned by military
commanders, the United States established a civilian government. The first such
government consisted of a govemor, appointed by the president of the United States;
a House of Delegaies. whose members were elected by qualified voters residing in
the island: and un Exceutive Council, inlegrated by appointees of the U.S. president.
The Executive Council had both executive and legislative functions, serving in eftect
as a second legislative chamber, an obvious departure from the waditional American
model of separation of powers. This structure would facilitate the goal of devising
an internal government with some degree of participation of the native elites while
preserving as great a control as possible in the hands of the memopolitan power.”

As a result of continued pressure from Puento Rican political leaders, the Ex-
ecutive Council's legislative functions were abolished by the Jones Act of 1317. This
measure established a bicameral legislature elected by popular vote. In consequence,
Puerto Rican political lzaders gained additional clovt. Tn 1947 Congress autharized
Puerto Ricans to elect their own governor. The foliewing year Puerto Ricans chose
Luis Mufioz Marin, the charismatic founder of the Popular Democratic Pary, as their
first elected governor. Since then Puerto Rico has had seven elected governors, all
of them Puerto Ricans, three belonging to the pro-Commonwealth Popular Demo-
eratic Party and three to the prostatehood New Progressive Panty.

The refornt movement that culminated in the promulgation of the 1932 Consti-
tution shifted 10 the Puerio Rican people the power to approve the internal structure
of their government, under the supervising eye of the U.S. Congress. The Puerto
Rican Constitution established a three-branch government, the basic structure of
which remains to this date. The governor, as chief executive officer, and the members
of the bicameral legistature are elected by popular vote. The members of the Supreme
Court are designated by the governor, with the advice and consent of the Puerte
Rican Senate.

Puerto Rico has been engaging in party politics for over a century. The first
political party in the modern sense, the Liberal Reformist Party, was founded in
1870. Most pulitical parties since then have forged their identities in great ineasure
around the positions they take regarding the political status of the island. The country

1% ¢er FERNANDEZ, THE DISENCHANTED ISLAND. mupra nvie 31, at chap. I
" See id. m 19-21.

|
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has also had 2 leng experience of general elections,™ starting from the time of the

Spanish colonial regime. From 1809 to 1898 there were 24 such elections to select
differcot types of functionaries. including representatves to the Spanish Cortes when
such representation was allowed."” During Spanish rule voling was severely re-
stricted to certain classes of people.'™ Under the American regime there have been
29 general elections."™

Electoral practices in the first four decades of American colonial rule were
fraught with imregularities, the purchase of votes, physical and psychological coer-
cion, and cther corrupting activilies, Despile this generally recognized fact, voter
participation in the 14 elections held from 1900 to 1936 averaged 74.47% of those
eligible (o vote."™ In 1940 the newly formed Popular Democratic Party strove to
tmprint a new meaning onto the voling process, presenting it as the vehicle for the
oppressed masses to get rid of the old political bosses and to facilitate the social and
economic transformation so many were ciamoring for,

The definitive victory of the Popular Democratic Party at the polls in the election
of 1944 was repcated in 1948, and the subsequent sociul, economic, and political
reforms the party was able to put in motion, with support from the Roosevelt and
Truman administrations, gave credence to the argument advanced by the populist
reformers that voting did make a difference, Since then, voter participation in elec-
toral evenis in Puerto Rico, especially general elections, has been even larger. The
14 general elections held from 1940 to 1992 averaged a registered voter participation
of 81.41%."" Notwithstanding occasional allegations of fraud, the results of the elec-
tions are generally accepied as valid, wransitions from one government to another are
peaceful, and in cases of controversy, the judiciary’s resolution of conflict enjoys a
great degree of fegitimacy.

Of even more significance is the fact that voting has acquired a special mystique,
n particulur value, for the majority of Puerte Ricans. One explanation for this phe-
nomenon may lie in the feeling of empowerment that voting has been engineered 1o
produce since the reforms of the 1940s. Additional reasons may be found in the fact
that voting in Puerto Rico is closely tied to concrete malerial interesis. The past 50
years huve witnessed the development of a colonial welfare state that has become a
crucial actor in the economic and sogial life of the community. The Puerto Rican
povernment ¢mploys approximately one-third of the work force in the country and
administers a greal variety of social and economic programs. It grants permits and
licenses. [t provides an array of public services such as electricity, water. and tele-
communications, 1t allecates public housing and runs a sizable public education
system thal extends from kindergarten to graduate university programs, It pays enor-

™ Gener] elections™ are those whose purpose is W elect the officials of the govemment, be they
functionanes of the interat government or representatives or delegales o the government of te met-
ropolitan slue. See FERNANDO BaykOs Toro, ELECCIONES Y PARTIDOS POLITICOS Dt Pyugrto Ruco
2-3{1989).

e w3

"™id a4

""'See 1d. at 3. The cited work covers elections held until 1988, The numbers provided here include
the general election thul ook plave in 2000

" See id. at 348,

" See id. ar 39, ESTADO LIBRE ASOCIADO DE PUERTO RICO, COMISKN ESTATAL DE ELBCCIONES,
RESULTADOS FINALES: ELECCIONES GENERALES 3 DE NOYIEMBRE 1992, at 1 (1993).
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tmous amounts of money (o the private sector for contracts to provide a wide spec-
trum of goods and services, and it regulates a countless number of activites and
velationships. .

Municipal governments, which are the most important locat government bodies,
also render needed services and cstablish significant links with local communities,
groups, and individuals. A notable degree of patronage at both levcl:f of government
inspires added interest in the makeup of their administrations. All of this means that
the outcomes of electoral everts, especially those that determine who controls the
government apparatus, always involve high stakes for the many people whose daily
lives and enterprises are directly affected by government decisions, particularly those
that beget inclusions and exclusions or that grant or withhold benefits. Thturllgh
turnout to determine who makes those decisions is, therefore, understandable.

These features of Puerto Rican internal democracy—eclecied government offi-
cials, a long tradition of party politics, belief in the power of suf‘frage., lzfrge volv?:r
participation, respect for the outcomes of elections, and acceptance of judicial arbi-
tration of electoral dispuics—have coexisted with other characteristics that f{)m?l an
impartant part of the island’s political cuiture. For example, Puerto Ricg po.h.ncs
have always exhibited a greal measure of patermnalism and persona!ismq. Political
parties have relied heavily on patronage 10 preserve the loyaliy of their followers.
Preference for the strong charismatic leader is still the norm, rather than the excep-
tion. On many occasions these traits have worked to muzzle discussion of subsiantive
issues, as the voters' atiention is drawn 10 questions of personality, personal loyalties,
and the preservation or conguest of privileged access to public pcrquisitesl based on
political affiliation. Party allegiance has tended to prevail over independent }udgment.
There have been growing signs of dissatisfaction in this regard, however, manifested
in an increase in the number of ““unaffiliated™ votzrs and those who cross party lines
1o endorse candidates of other parties on the basis of their performance or their
proposed programs of action. ' )

Paternalism, personatisme, and unconditional party allegiance are not exclusive
to the Puerto Rican political systern. They are found in many countries of Latin
Ametica, the Caribbean, Asiu, and Africa as well as in regions and political com-
munities in Europe and the United States. In Puerto Rico, they may be the surviving
political traits of a former cultural milieu assoctated with the world qf the haciendas.
This fusion of the old and the new is not an unfamiliar phenomenon 1n contemporary
societies. As Habermas indicated, the socioculivral systems of many liberal societies
have contained diverse blendings of precapitalist and bourgeois elements in their
traditions.'

'"® Beferenda and other electoral vents not related to the election of officials lend to ehicit a lower
voter turnout. Thus, for example, the 1952 referendum to approve the Constitulion of Puerto Rico drew
out 38% of registered volers; the 1987 plebiscile, 66%; the 1970 rofcrendum to lower the voting &ge 0
18 years, 35%;, the 1991 referendum on **Democratic Rights Guarantees™ (see cha|lnter.7)‘ 62%; thF 19493
plebiszite on political staws, 73.6%: the 1994 referendum to amend the Constitution to abolish the
uhsolute right to bail and to increase the number of justices in the Puerte Rico ?upreme Court, §2.9%;
and the 1998 plebiscite, 71.3%. La voz del pueblo en las urnas, EL Nugvo Dia, July 28, 1998, ar 4;
ESTADD LIBRE ASOCIADO DE PUERTO Rico. COMISION ESTATAL DE ELECCIONES. ESCRUTINIO RE-
SULTADOS 15LA. PLEAISCITO 13 DE DICIEMBRE DE 1998 (1999).

1 Gre LEWIS, supra note 34, alchap, 17. Personalismo is an atiilude Lhat accords greater importance
to Lhe personality of te leader than 1o his or her ideas or program.

YO HASERMAS, supra note 63, at 32-33.
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The demacratic system established in Puerto Rico for intemal govemance man-
ifests the limitations of all modern formai democracies. According to Habermas, in
these systems citizens are in fact excluded [rom real substantive participation through
various mechanisms and practices. One of those exciuding practices is what he
lermed struciural depoliticization, which consists in relegating citizen participation
1o occasional voting, or even the public expression of protest, while enlrusting real
decisions to political, bureaucratic, or technocratic elites.™' “The armangement of
formal democratic instilutions and procedures.,” argued Habermas, *permits admin-
istrative decisions to be made largely independently of specific motives of the citi-
zens.” He added, “This takes place through a legitimation process that elicits gen-
eralized motives—that is, diffusc mass loyalty —but avoids participation.”"* In fact,
modern formal democracy “counts now as only a method for selecting leaders and
the aceouterments of leadership.” ' Formal democracy replaces the notion of self-
determination of the people by a process intended “to make possible compromises
between ruling elites.”"

These same tendencies can be observed in the Puerte Rican potitical system.
Popular enthusiasm for voting and polilical debate does not necessanly transtate into
effective power to influence fundamental decisions. Despite the populist discourse
that became part of the codes for political communication with the masses since the
middle of the 20th century. real decision making (in the limited spheres over which
the Commonwealth government can exercise control) has often been withheld from
the population.'** Aware of these shortcomings, many popular movements in Puerto
Ricu have demanded greater participation in the resolution of issues that affect their
constituencies. Thus, communities have organized themselves to press for access to
administralive decisions that might have a negalive impact on their environment.
Women's groups have taken their pressure directly 1o the legislature to claim specific
reforms on their behalf.* Workers have siuggled to augment their influence in
public decision making by prometing legistation recognizing their right to collective
bargaining in the government seclor. Students and faculty have sought inclusion in
the decision making bodies of the public university,

[n sum, the internal gavernment of Puerto Rico is based on the institutions of
represenlative democracy and draws on a long tradition of party politics, popular
elections, and sustained voter participation. Nonetheless, it is afflicted by traits that,
on many occasions, distort democratic politics. Additionally, the shortcomings of

MAd al 36-37.

“id, w36,

i a123.

"™ &, femphasis in the original)

"’ recent dramatic example of this phenomenon was the 1997 decision by the Puerto Rican
gavemment ty partly privatize the government-uwned telephone corpany. A massive wave of opposition
surged from a wide specteum of voices in the Puerto Ricun cummunity. Despite u turbulent generul strike
that pittedt the police against demanstraters, the govermor went ahead with the sale. Pua of the popular
bucklash was 1o be felt the fallowing year as some vilers apparently decided to “punish” the pro-
statched gavernor by voling against statzhood in a plebiscite promoted by him. ‘The plebiscite had been
called by the govemor. again despite sirong opposilion to its realization even by people of his own
politicat party,

**See. .1, Esther Vicente, Beyond Law Reform: The Puerto Rican Experience i the Construction
ondd bmpl, of the D) ic Violence Act, 68 Rev. Jur. LLPR. 553 (1999).
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formal liberal democracies effectively preclude iis citizens from imporlant public
decision making through various mechanisms.

Puerto Ricans do participate in the election of the officials of the government of
Puerto Rico. This makes this intermal arrangement democratic in a format and, 1o 2
certain extent, real sense. However, they do not participate in the election of those
who govern them or in decision making processes at the level of the metropolitan
state; this external setup is thus undemocratic. The political structure designed to
govern Puerto Ricuns can only be described, then, as sn example of partial democ-

Tacy.

Effects of the Partially Democratic Experience

The effects within the Puerto Rican community of Lhe experience af partial demoe-
racy are difficulk to ascertain. More detailed, empirical sudy, using quantitative and
qualitative methods of sociological inquiry, would help to produce a better under-
standing of the phenomenon. This particular experience should be studied especially
in cornection with the production of identities and subjectivities, in relation Lo per-
ceptions of the individual and collective sell, and in regard o the manner in which
notions of setf-worth have been generated. As happens with the discourse of rights,
arguably those effects also will be found to be multisided, ambiguous, and paradox-
jcal. Following are some sugpestions meant to stimulate further research about the
ways the regime of partial democracy may have contributed to the legitimation of
Amencan rule and the reproduction of American hegemony.

Qver the course of a century,'™ the Puerto Rican population has been subjected
to norms they have not paticipated in producing directly or through eleclive rep-
resentatives with full voting powers. [n this very fundimental sense, the Puerto Rican
legal subject has been denied one of the most basic gnods promised by the regulating
jdeals of modernity: the condition of being a self-determining subject. In the modern
tradition, manifested politically in the ideals of the French and American Revolutions
and expressed philosophically by the Kantian notion of moral autenomy, self-
determination has principally referred to the capacity of the subject to give himself
or herself his or her own norms. This is, in sum, what is meant by the concept of
“self-govermmenl.”

In this regard, self-determination extends weil beyond the acl of choosing among
different political status alernatives. It refers to the capacity or, normatively. to the
right to continucusly adopt. or participate in the production of. the norms that reg-
ulate the subject’s own life, whether conceived as an individual or as a collective
subject. Colanialism entails u denial of this self-governing capacity. The plenary
powers claimed and exercised by the U.S. Congress over the peoples of the territories
subvert the ideal of self-gevernance. The repercussions of this condition on the ques-
tions of identity and the formation of subjectivities should nol be underestimated.

In addition to other factors, identities are formed in reference to the norms by
which people choose, or are forced, 10 live. Subjectivities are closely related to
identities. Thus, for Americans, their individual and collective identities, especially

“TThe analysis is hmited bere (o the period under American rule. 1f one adds the addivonat 400
vears of Spanish colonialism the country endured, the exiension of time Lo which these considerations
opply is ahviously subsiantially lenger.
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__J. the .?::8_ sense, have mech to do with the contents and types of norms
(including the most basic of them: the Constitution) by which they fee] the :”E
chosen to guide their lives, Europeans have always seen in Huropean law mv.E_.co
a.r:_w. defining fealure of the European character. Puerto Ricans. however E.M ao”n-
cE__E._mG ?_.nna to live under norms they have not chosen. In this mo_;.o art “_.
mﬁ: identity is vn__:m shaped not only by the content of norms adopted .Ew _M_:m;
_n.“_ M__ﬂwn.mm.sa mostimportantly, by the very fact that these norms have been produced
Certainly, many Puerto Ricans find the content of many of those norms desirable
_1:4.3 even feel their tangible benefits. For the purpose of this analysis, however mm
15 _:.m_n.wéu_ whether those nerms are deemed to be good or bad, %.S,BSE_ .ow
beneficial in some particular sense. The question is that they have been determined
by .oSoB. Living by norms determined by others may lead to feelings of alienation
This may be the case, for cxample, with subjects ruled by 2 benevolent EQEQ,
Those wha benefit from the generous decrees of the dictator may fee] grateful <nm
they may feel that their welfare is oot in their own hands, bt in those of the __c_ﬁ
They may fecl alienated from the power that produces their welfare o their _.aan,
mnn.cza. accommodating one's daily practices to rules that correspond ta nc_Eam
codes different from one’s own may produce an unsettling gap between action and
self-perception. This rift eventvally may be mended either by circumventing the norm
or by transforming one's own cultural codes. In sither case, the subject’s identit
will have been affected. Additionally. if, for reasons of expediency or other Sozéw
&o%. norms are routinely obeyed, the practice of compliance may engender a &w,.
Em:_oz to abide by such norms even when they do not respond to the obligin:
subject’s assessment of Fairness or necessity. *
.:. Puerto Rice, federal legislation is accepted as legitimate by most of the pa
ulation. ks application is deemed legally valid and enforceable. For some time monﬂ
people advanced the argument that in 1952 Pyerio Ricans had Riven their ..mn.__nln._
nc_;n,q: 10 be ruled by the U.S. Congress. Therefore, they had no need to participate
E:w. in the passing of federal legislation. The legitimacy of federal legislation was
uan_o.m_na on this alleged generic approva!. That argument has long wnn” discredited
Historically. the legitimacy of the legistative power of Congress over Puerto wmnm
hus been more the effect of the normative consequences ascribed to the acquisition
of Puerto Rico by the United States than the product of any democratically based
theory of legitimucy. The result has been (hat this fact of power—the acquisition by
force reaffirmed through a treaty—has led to compliunce with legal norms that have
=n.: been the product of a participatory process. In 2 conceptual and experiential
slippage that goes from practice to normative conclusion, the habit of obeying rorms
mﬁ_%man_ by others seems to have led to a positive normative assessment of the
validity of such norms. The validity of metropolitan law is then, as a practical matter,
made o depend on the fact of power. .

_ 1tis true that many people today question the present relationship between the
United States and Puerto Rico because of its colonial character, But very few of
them are proposing that U.S. legislation does not validly apply n Puerte Rico be-
cause it is coloniat in nature. Thus, despite the fact that _mnx believe that Puerto Rico
is a no_o__.m of the United States, no statchooder, autonontist, or free associationist
and very few independence advocates would subseribe to the position that U.§. laws
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should net be generally obeyed because they are colonial laws.'" The validity of
federat law in Peerto Rico is assumed as a consequence of the latter’s acquisition
by the United States in 1898,

This historical experience, reproduced daily both consciausly and unconsciously
in myriad instances, must have an effect on notions of Ihe self, particularly regarding
the aspiration to become & self-determining subject. [n this sense, one of the most
profound effects of colonialism seems to be the production of a subject accustomed
to conform to norms atising out of the will of an outside puwer, that is. norms that
are the praduct of a heteronomous definition of obligation. A derivative of this dis-
position could very well be a psychosociological inclination to accept nonpartici-
pation in obligatory norm-making, particularly in the “metropolitan” spheres of
power, as somchow “inevitable,” “legitimate,” “necessary.” or “natural.”" The
power relationship embodied in the sitvation of politicat subordination that has been
produced through colenialism is thus normatively and practically acquiesced to. In
other words, it is legitimated.

The preceding analysis refers to that feature of the colonial system that has made
of Puerto Rice a partially democratic polity. That is. it relates to the condition re-
sulting from the lack of participation in decisions made by the metropolitan state.
However, the intermal government of the territery has been structured according to
the organizing principles of modern representative democracies and atlows 2 signif-
jcant degree of participation. In the long run, this to has had important hegemonic
effects.

First of all, this limited internal democratic regime has produced a sense of
popular participation. The fact that in general elections the population votes for
political parties that include in their platforms the traditional alternatives to the status
problem has convinced many that the country’s present relationship with the United
States is the result of popular will. The fact is that in the entire century that Puerto
Rico has “belonged to” but not been “a part of ™ the United States, the jatier, as &
whole, has not demonstrated any serious intention to terminate that condition by
incorporating Prerto Rico as another siate of the union, granting independence, or
recognizing any other form of sovereignty. In fact, the United States government has
not appeared to be willing to relinquish its power over Puerto Rico by facilitating a
transition o =ny other form of relationship less subordinate in nature, even in a
formal sense. As long as Pueric Ricans remain divided as to the specific form in
which a change of status should occur. the U.S, Congress seems to be more than
happy to continue retaining its plenary powers and acting accordingly.

[n this scheme of things, the will of the people an which the solution to the
status question is deemed to depend must always be expressed within the limits of
colonial legality. To a great extent those limils were conslructed by the doctrine
adopted in the Isular Cases. Colonial legality, in turn, has imposed strictures on

4 gm relerming o a wholesale rejection of US laws because of their colonial foundation, tn the
fashion proposed by the nationalist leader Pedro Albizu Campos There have been discreet instances of
civil disobedience 1o protest specific simauons or actions of te 175, govemment considered to be
parucularty outrageous—ifor example, the civilian occup of Tand ¢ lled by the L5, Kavy o the
island of Vieques. However dimmalic and effective they may have been in calling auention 1o these
situations, these aclions do not amount 1o a radical questioning of the legal validity of U.S. e

“* In arcord, see Romdn, supre nete 129, at 1179 (Pueno Ricans” history “of being ruled throughout
their existence has fostered an acceptance of foreign rule™).
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ﬂ_..w. ways of transforming the very social and economic conditions that operaie {
_,Q:mo_.wn dependence and consent. Consent has thus been continually re v_.Ma . aa
The will of the people in the colony has been conditioned, through Eanon,n%m ﬁ
”nsqosoaoﬂm_w determined needs, by the colonial situation, Therefore, that :E_w.
.”M Hﬁﬂw“:héé: colonial legality) has, until now, been formulated to reaffirm
, .}3:.88:3 has become the justificatory principle of the relationship of dom-
nation. _w_ has been colonialism by consent in its nost elaborate and sophisticated
version. ™ On the other hund, the most desirable alternative to the present azpmcﬂ
as ex vﬂmwna at the polls, is one that addresses the question of formal political mcw..
ordination by seeking full incorporation inte the union, If this WETE L0 piss, America
:amw..:m:w over Puerto Rico will have beer complete. . "
. This structure of partially democralic participation has provided a context for
mn_moa. It constitutes the framework within which any “legitimate™ n_iu:mmmo,: and
action regarding the colonial question must be conducted. Even the forms of resis-
ns_un to no_waa rule are conditioned by the structures des; gned to channel political
action considered appropriate by the metropolitan state, by those whe no_._n%& the
E_naum_ governmenial apparalus, and by a substantial part of the population. Thus
HHM_ , orms of revolutionary or “radical” methods of struggle have been delegiti-
?_oah.:ﬁ”h there is @ tendency 1o relale the existence of a democratic regime
:o....,ncm« limited, to the American presence itself. The experience of ao_._._onanm fi ,
many, is the direet result of the American occupation of 1898 To the ox_nnw._ro“.
formal democracy, elections, and other features of the political system are associat M
accurately or not, with the American presence, that presence is _mmaamﬁa, ! OM
<ﬁ.wn_.<, separation from the United States raises in many minds the m_uoﬁ‘nq of .
maanaonann future. The fears expressed by many people during the cam n_s“
leading to the 1991 referendum {fostered aggressively by the supporters of msﬂnhoowu
H.Qn:.qm_mw& not only to the possible loss of economic benefits and American citi-
oﬁ_“ﬂ Mﬂn S.H‘.m MWM u”wn wMa_nzM.mm:_& threat that that exercise posed to the continuity
.;:,umanu:a: of threat hus been continvously reinforced by interpretarions of
?28 Rican reality put forth by colonial elites that have emphasized, among other
z.:am,f :.ﬁ desirability of modernization American style, the 1:_.5“. of >nm@nnn=
citizenship, the need (o keep at bay the “enemies of progress” (for example, those
who advocate independence or socialism), and the superiority of the aaam.oamn

nature O* —.—um —OW_Z_.W OYET H__.G n__ﬂnm.—.n: i I H_.. VI r-
a—whﬁw a ﬁ_ Ccormupt govemmen
. W s Oﬁ, H..m::.._ Amel

>Enmnm= hegemony, then, is predicated not only on a perceived superiority of
m:m >3wnnm= economic system and its capacity to satisfy needs, bul also on the
impression that its political sysiem is the best imaginable. For some time especiall
at the height of mass support for Commonwealth status, these _unanv:o.cm NMM_.:.UM
to he .uos.nw?_ enough o obliterate the reality of pelitical sebordination that is
endemic to colonialism, whatever its guise. An increasing awareness of the demo-

”em% Rivera Ramos. supra note 13, a1 120-21.
...,qu Manos Cintrdn, supra note 58, ot 28-29.
" See chapuer 7.
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cratic weakness of the present relationship has developed, and different groups are
seeking new political articulations. Howeve, the discerned superiority of the Amer-
ican political system over other perceived alternatives is blocking the envisioning of
a future that is not, somehow, linked to the United States,

[declogy of the Rule of Law

The ideology of the rule of Jaw has been a mechanism of moral and politicat per-
suasion in the context of the relationship of political subordination that has existed
between the Uniled States and Puerto Rico, The effects of this ideology must be
viewed in conjunction with those of the discourse of rights, the experience of partial
democracy, and the repressive dimension of the system. For it is their conjoined
operation that partially accounts for the reproduction of the prevalent attitudes of the
majority of the population regarding the value of the continued association with the
United States, immespective of the form that that relationship may assume.

The rule of law has been defined in different ways. One view, associated with
neoconservative doctrines in the Anglo-American world, seems 1o equate it with the
notion of “law and order,” or with the idea that people should obey the law and be
ruled by it The traditional liberal conception, on the other hand. emphasizes that
the main purpose of the rule of law is to impose inhibitions on state power. The
government should be ruled by law and be subject to it. This is the main sense in
which British historian E. P. Thompson used the concept in an atiempt 0 retricve
what he understoad 1o be its original import.™* From a sociological perspective, the
mle of law has been defined as “the use of legal forms to regulate and legitimize
stale power.” '™ In this chapter rufe of faw will encompass both the normative liberal
conception, as explicated by Thompson and others, and the sociological definition.

The Theoretical Debate and the Critique of the Rule of Law

The principal conlemporary debate regarding the rule of law in the Anglo-American
world, particularly among neo-Marxist scholars, was sparked to a great extent by
Thompson’s defense of the liberal ideal of the rule of law s a universal value.'*

For Thompson,

the rheloric and the nules of a society are samething a greal deal more than sham. In
the same moment they may modify, in profound ways, the behavior of the powerful
and mystify the powerless. They may disguise the realities of power, but, at the same
time, they may curb that power and check its intrusions. And it is often from within
that very rhetoric that a radical critique of the practice of the society is developed."™

g the discussion in Piccioho, supra note 56, at 169-70. | have also drawn from M. D. A.
Freeman, The Rule of Law: Liberul. Marxist and Neo-Marxist Perspectives, lecwre delivercd during the
Anglo-Sovict Symposium spansored by University College London (July 20, 1990},

I“E_ P, Thompson, The Rule of Law, it MARXISM AND LAW, supra notc 16, at 130-37, The cited
work i5 an excerpt from the concluding chapter in E. P. THOMPSON, WHIGE AND HUNTERS: THE CRIGIN
OF THE BLACK ACT (1975). Further reterences will be to the excerpled piece.

Ty Poumical Economy oF Law, supra note 7, at 651.

"% Thompson, supra oote 154.

Wid, at i34,
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. According to Thompson, “the inhibitions upon power imposed by law™
tmportant fegacy, a culwral achievement, of the agrarian and mercanli{e bo aff-‘ 5{"
of the i_?lh century and of iheir supporting yeomen and srtisans. Insofar a.su:rg;:ms;c
Ef law itself imposes “effective inhibitions upon power' and ;:an be invok dn; ;
thg defense of the citizen from power's all-introsive claim,” it must be I ?m: d x
an “unqualified human good.”"™ Bven in the colonial context, Thom sor% e,
E‘hc tules and rhetoric of law imposed some constraints upon lh'e impefia] ﬂl‘guc‘itsl;
EvelT rulers,” Thompson commented, “find a need to legitimize their e,
moralize their functions, (o feel themselves to be useful and jusL”'™® PR 0
The most important criticisms of Thompson’s position do not deny the benefi
and ad'vantages of the mule of law for subordinated groups and peoples. § HIS'
them, in fact, do little more than reemphasize what Thompson himse!f. sz 0'
that lz_tw‘s cffects are contradictory. Others go beyond this critique ronceded
Fine summarized Thompson’s contribution as reviving the Iibéml conception of
the rul‘e r{f law as a weapon against the growth of slate authoritarianism rsfasiv ly
df‘.mohsh:ng the conservative view that the “nle of law™ means uncoz;;i:io ] ;e)
dience w the state and atiacking the tendency on the left to dismiss civil Iin:-lt' .
a sham ant.i law as merely a class instrument.'®' However, he criticized Th oo
fpr “r.cducmg" law to one of its functions and neglccting.lhe democrats mits of
for reducin ratic limits of
Kerruish echoed an aspect of Thompson's claim when she asserted thal “law
can fmd has .confertcd benefits on people who are subordinated and devalued withi
existing social relations and it imposes constraints of some kind on domina ] l;
empowered people.”" “'We need not doubt,” Kerruish remarked, “that law i s all'1
or beneﬁcn.al 1o some people some of the time. Indeed it is ha‘rd to im: i '-'5; "
!egul practices and institutions could have the vitality and persistence Lh;gl;;- h”“’
if LhatI were not the case.”'™ Yet that does not warrant according to law ayun‘v ‘““i
value.™ Picciotto, on the other hand, dectared that the sirategy for subordl' ers:i
groups.‘especially the working class, must be “not to uphold the impossibl l'I:Iatl
f)f hlhe liberal form§ of state and the "rule of law', but 1o insist on the neces;lly :t?ast
::Onf: “L,r?gscended‘ in forms which challenge the dominance of capitalist social rela-
What the dispute reveals. once more, are the complexities of the legal pheno
enon, the paradoxical quality of law. In that sense, the debate about !hegru!l; of Em-'
follows ciosely the developments and perspectives gained as a result of th o
versy aver the benefits and Fmitations of rights, " e
One critique of Furopean imperial iaw has consisted in exposing how “the ideal
of the rule of law"™ wus not extended to many colonial societies.'” Kerruish ]:Z:c:;

i a 135,
™.
llﬂ"d
"“'FINE, supra note 59, at 8.
"I, at 8, 175.
" KERRUISH, suprer note 71, at 3.
"“id. at 19.
.
::Pict:iotto. supra nole 56, at 179,
See Snyder & Hay, supra note 5, ar 2, KIRRUSSH, suprg note 71, a1 142
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tively noted that some of those criticisms presuppose l_he notion of “a pure, uncor-
rupted form™ of the law. Nonetheless, insofar as a regime b;llsed on the rulle (?f law
is better than one based on despotist, this flaw of imperial law hi.ld Flgmﬁcaf!t
consequences for those subjected to the most extreme forms oflauthor.ltanz'm rule in
the colonies. Due to the characteristics of the American colonial 'p‘rOJect in Pugrto
Rico, this chapter is concerned, however, with another type of critique: the degree
to which the ideclogy of the rule of law, extended as it was to the colony, has
operated to reproduce the metropelitan power's hegemony.

The Rule of Law in the Puerto Rican Context

It the course of their struggles against the authoritarian Spanish regime, 19th-century
Puerto Rican liberals became attracted to various versions 0{ the 1defﬂ of the rule (?f
law. Not surprisingly, the organic intellectuals of the Pu?rtn Rlcgn sacially hegemonic
classes would be willful recipients of the Anglo-American notion of the rule of law
4s an organizing principle of the country's political and legal sys.tam. "l'l'uoughout
the 20th century the heirs te that liberal tradition, regardless of thep: position on the
status of Puerto Rico, have teplicated, refined, and expanded the vision ‘Lhat the best
form of government is one subject to law. They have not been alom? in the tepro-
duction of this discourse. Many of those in the socially and economically s'uhord1—
nated sectors of Puerto Rican society, in their localized struggles aqd rcsmla:nces
against the metropolitan state or local eites, have also‘ tendeQ to view the ldea'l‘
{expressed in various forms) as something clqse W an ' anuallﬁed hurflan goqd.
Law is perceived by many not only as a repressive mechanism, butas a sh|elld agam‘st
arbitrary power. The ideology of the rule of law has grown st'mng roots in public
consciousness, particularly since the political reforms initiated in the 19_405,

The constraints imposed on the local government and the melmpolfta'n state by
this discourse on the rule of law have at times benefited powerless 1nd|.v1duals and
groups. But the ideclogy of the rule of law has also legitimated American rule or
buttressed American hegemony in two fundamental ways.

First, the metropolitan state has sought to justify its exercise of power by reil”—
erence to law. This was the primary function of the constitutional doctrine of [t?m-
tonal incorporation developed by the Supreme Court in Ihfz Insular C:alsex. Th.e ide-
ology of the rule of law, as a powerful element of the idea Qf legmma?y in _the
American political and constitutional order, compelled the American goveming eh.tes
fo obtain an authoritative statement from the highest tribunal of the land sanctioning
their decision to install a colonial regime in the territories acquired afier the Spanish
American War. .

OF course, it must not be forgotien that this legal benediction came frqm an
organ of the metropolitan state. The Supreme Court was not an independent arbitrater
located in a position of neutrality between the metropelitan power anq the Peop]e of
the conquered territory. Furthermore, the sources uscd as interpretive guides, the
traditions examined, the inlerests weighed, and the normative principles developed
and applied were part of the history and the worldview of the framers and.rulers. of
the metropolitan state itself. It was the shared understanding of the governing elites
that the word spoken by the members of the Supreme Court would be the law of
the land regarding the power that could be exercised over the new colonial depen-
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dencies. i that power could be grounded in the Constitution, it would have to be
considered legitimate. It was so found.

Since then, the exercise of congressional power over Puerto Rico has been jus-
tified with reference to the notion that the Constitution sanctions it, The law of the
metropolitan state ttself has become the justificatory basis for the exercise of imperial
power.'® Furthermore, specific exercises of power are considered legitimate only if
sanctioned by congressional legislation in accordance with established constitutional
norms and procedures, or if they are undertaken pursuant to the constitutional pre-
rogative of the executive or the judicial branch. In sum, the colonial regime is jus-
tified with the argument that it is sanctioned by law. Tn fact, for the metropalitan
state, for most of Puerto Rico's political elites, and for substantial, if not most,
segments of the population, even processes aimed at dismantling colonialism must
follow the law.

There is a second way in which the ideology of the rule of law has operated as
a hegemonic mechantsm for American rule. Just as a good number of Puerto Ricans
associate many of the things they value with the American presence in the island,
in the popular imagination, fueled by the legitimating discourses propagated by the
ruling elites, the “‘freedom™ that the rule of law guarantees is possible becauvse of
that presence. Whether that perception is justified or not, the fact is that it operates
as a powerful force in the domair of consciousness. It acts as a forceful mechanism
in the process whereby consent to the relationship with the United States is TEpro-
duced and American presence and rule are legitimaied.

" 3ee Sally Engle Merry, Law and Coloaialism, 25 Law & SoC. Rev. 889, 850 (1991).



