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EL DESARROLLO BEL DERECHO DE CONTRATOS MODERNO.

1. LOS CONTRATOS Y EL DERECHOQ DE OBLIGACIONES,

El derecho de contratos forma parte de! deracho de ohligaciones , es decir,
tiene relacidn con las obligaciones que las personas contraen para con otros

como resultado de las relaciones y transacciones en las que se ven envueltos.

Més géneralmente. el derecho de contratos es parte de! derecho privado, en el

sentido que las obligaciones de caracter pdbilcas, - como las obligaciones

constitucionales o politicas, no son tratadas por el derecho, o concebidas por los
abogados, como parte del derecho de cbligacicnes. Es clerto que los entes
publicos pusden celebrar contratos comungs y de este modo - someterse al
deracho privado, pero los debares mas amplios de estos entes no caen dentro de!
campo del darecha de obligacienes coma es entendido cominmente. Asi también,
el derecho penal ho es cancebido por los abogados coma parte del derecho de
obfigaciones. Desde luege que el derecho penal impone deberes en los
ciudadancs, y estos deberes son, en un sentide, ohligaciones legales. Peio estos
deberas no son debidos a nadie en particutar, y su ejecucion normalmente
descansa en la policia y en otros entes pablices. Por et contrario, el derecho de
obligaciones dice relacion pnmeramente con obtigaciones debidas por algunos
miembros de la sociedad para con otros, y estas obligaciones pueden ser hechas
cumplir exclusivamente por aquellas personas a quisnes son debidas. Una
persona que ha sido vicima de un crimen puede reclamar a la policta, quien
investigar, y sl lo considera apropiado podra enjuiciar al ofensor. Pero una
persona que desea reclamar por el incumplimiento de una obligacién que le es
debida, tal como el incumplimiento de un contrato, debe hacer efectives sus
derechos an los tribunales, sin la asistencia de autoridad ptblica alguna.

Las obligaciores emanan de una variedad de fuentes, y pueden ser
clasiiicadas de diversas formas. Pueden, por ejempio, ser clasificadas de acuerdo
a las relaciones sociales de las cuales emanan. De este modo, uno pusde
distinguir entre obligaciones debidas por una persona a los miembros deé su
familia, obligaciones entre vecinos, obligacionss gue emanan de una relacién
laboral, etc.. Sin embargo, ha sido tradicional en el derecho tratar como distincién
baslca Ja que diferencia entre las obligaciones gue son adquiridas por el individuo
por sy propia voluntad y fas obiigaclones que son impuestas al ciudadano desde
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fuera. Mablando en termincs mas generales, el derecho de contratos es aquella

-~ parte del dereche gue dics relacion con las obligaciones que ef individuc adguiers

por su propia voluntad. Otras dreas impartantes del derecho de obligaciones son
el derscho de dafios extracontractuales ( -gue en términos generales dice relacion
con los delites civiles y perjuicios extracontractuales) y las acciones restitutorias (
-que en términos generales dice relacién con la obligacién restitutoria de dinaro o
de pagar por beneficios recibidos cuando no ha habido contrato que justifique el

pago de estos beneficios o dinero). Como serd visto mas adelante, estas

distinciones no son dei todo absolutas, ¥ uno de los fendmenas mas notables de
los tiempos modernos ha sido que los [imites entre el derecho de contratos y otras
partes del derecho de obligaciones se han hecho. cada vez més borrosos. En
particular, como se discutird més adelante con detalle, se sugerird que muchas de
las obligaciones reconocidas por ¢f derecho de contratos no pueden ser
concebidas en reaildad come adquiridas por voluntad propia.

Por el momento estos matices pueden ser defados de lado, v podemos
concentrarnos an el hecho indubitado de que ol derecho de contratos permite a
lag- personas imponerse obligaciones sobre si mismos. Tal orden juridico

-presupane naturaimente una sociedad y un sistema legal en el cual las personas

tienen ef derecho de elegir qué obligaciones desean asumir. En sociedades muy
primitivas, el rol del contrato ha sido generalmente muy pequefio, porque las
ohligaciones son normalmente concebidas como emanaciones de la costumbre y
del orden social antes que de una eleccidn libre. Igualments an las sociedades
colectivas modemas, donde el Estado es todopoderoso y los derechos
individuales de libre eleccidn son menos respetados, el rol del derecho de
contratos puede ser al menos en la practica, menos significativo. Pero en las
Demaocracias Occidentales, dande tradicionalmente son respetados derechos mas
amplios en lo referente a la libre eleccidn, el derecho de contratos ha jugado un
rol principal. En el desarrollo del common law-inglés, las ideas contractua!es
adguirieren mayor importancia a partir del siglo dieciséis a medida que el meyar
individualismo y libertad de la Inglaterra ds post-Reforma fueron comenzando a
establecerse. No cabe duda que ei derecho ha sido influenciado por una
considerable cantidad de factores, pero probablamente no es exagerado decir
que dos de estos factores han sido lejos de mayor importancia que cualquier otro.
Estos son el fattor moral’y el tactorscondimico o' comercial.

A pesar de que los abogados y tedricos Ingleses estan tradicionalmente
habituados a insistir en el derecho y la meral son distinios, no es menos cierto
que &I derecho’ refleja en una medida’ considerable. fos estédndares morales e
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idoales de la comunidad en la cual opera, Es por esto gue no es sarprendente
ancentrar que tras una gran parté del derecho de coniratos, descansa el simple
principio moral de que ‘una persona debe cumglir sus promesas y respetar sus
acuerdos. Este no quiere decir que ¢! antiguc derecho inglés convirtid este
principic moral en una norma legal, porque no fue, de hecho, sino hasta finales
del siglo dieciséis que adquirimos algo semejanta a un derecho general de los
contratos, y cuando esto ocurrid fue principaimente bajo el impetu del factor
comercial o econdmico. Mas atn, como se verd mas adelante, todavia existen
dudas y controversias acarca da si el derscho Tealmente cansidera el -
incumplimiento de contrato como algo ilicito, y algunas partes del deracho
parecen tolerar la visién de que efectivamente no hay nada male en incumplir un
contrato mientras los dafos causados por cualguier pérdida sean pagados. Y una:
vez més, se necesitaria hacer todo tipo de calificaciones a la idea de que la
obligacidn moral de cumplir una promesa es una idea tar simple como parece.

derecho contractual deriva de [a idea de qua una persona debe cumplir su
palabra, y que las promesas impenen obligaciohes morales.

Con-el-desarrolie-econémico-y social -de las- sociedades - modernas, -la-—--

necesidad de un derecho de contratos $¢ Hace ain més urgente pof al menos dos
razones. En primer fugar, la divisién del trabajo; que es un rasgoe fundamental de
las sociedades mademas, crea una cracients demarida para la transferanéia de
propiedad de algunos miembros de la comunidad a otrog’y pard |4 prestacién de
sérvicigs'de algunos miembros de la comunidad para otros. El mecanismo legal
por el cual estas transferenclas de propiedad y prestacién de servicios son
ltlevadas a cabo es, en términos generales, el derecho- de contratos: El- derecho
contractual es entances, en gran parte, el derecho de los intercambios, el derecho
que regula los métodos por los cuales los individuos intercambian bienes y
setvicios, usualmente a cambio de dinero.

2. CONTRATOS E INTERCAMBIO ECONOMICO:

Existen, por supuesto, muchas formas de intercambio. El :derecho:
contractual estd relacionade ampliamente con el intercambio econémico que tiens
lugar. en: el mercado, con compras y ventas, contrataciones y arrendamientos,
empleos y servicios, préstamos de dinero, etc.. Existen también otras formas de
intercambio, como las gue tienen lugar en el céntexto familiar. { “Tu haces el
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lavado y yo haré las compras” o “Yo pagaré la hipoteca y t pagards las cuotas
pandientes del aute* ). El derecho contractual tiene poca injerencia en aqueilos
intercamnios que no son de mercado, aunque ocasionalmente puede ser invocado
cuando, por ejemple, una pargja no casada compra una casa en conjunte y
posteriorments se separa. Cuando se trata de parejas casadas, la disputa litigiosa
as, por razones obvias, improbable a menes que se separen o se divorcien, o que
alguno de ellos muera y luego haya disputas respecto de la titularidad de la
propledad de él o de ella. Esas disputas no son usualmente resusitas invocando
al derecho contractual, sinc por medio de diversas normas legales, por cierto
frecuentemente bajo un régimen que en gran medida descansa en la
discrecionalidad jucicial antes que en normas. Pero incluso en casos de este tipo
muchas de las normas e ideas que estdn insertas en el derecho de contratos
serdn utilizadas a menudo - por sjemplo, en el caso de jueces que haciendo uso
de su discrecicnafidad para repartir la propiedad matrimonial en casos de
divaorcio, pueden ser influenciados por ideas de “intercambio justo® { ¢ Qué aporid
cada cual? ) aunque por supuesto, las necesidades familiares y otras
considaraciones también pueden ser relevantes.  En los sistemas econdmices
occidentales, el intercambio egondmico, con el que el derecho contractual estd

intercambio libre y. voluntario, es generalmente un simple, pero c @ch_rﬁé_ﬁte
imperiante, método de incremento de la satisfaccién del consumidor, e incluso de
increments de |a riqueza de la comunidad, si es que Ia rigueza es definida:( come
frecuantemente 1o es ) en términos de satisfaccién det consumidar. Cuando dos
partes acuerdan ltbremente un- contratc en que esta envuselto, digamos por
gjemplo, un simple intercambic de dinero por bienes, el vendedor realiza el
intarcambio parque piensa que serd mas rico con el dinero qué con los bienes, y
el comprador lo realiza porgue prefiere tener los bienes mas gue el dinero. Ambas .
partes, entonces, emergen dei intercambio “més ricos” (en un sentido} de lo que
eran antes, y, coma la rigueza de la sociedad estd construida a partir de la
riqueza del total de sus: miembros, incluso un simple jntercambio de este tipo
puede aumsntar la "riqueza” social. De hecho, excepto para alguien que lleva una

vida come la de Robinson Crusoe, los més simples intercambios son una

necesidad absoluta para todos. Pocas perscnas en una sociedad modema
padrfan sobrevivir sin intercambiar su trabajo por dinero, y su dinero por bienes y
servicios. El més simple de los objelos que compramos en un mercado
frecuentemente es, en si misme, el producte de un sin fin de previes intercambios.
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Comprar un lapiz en una tienda, y considerar quien cultivé el bosque, como fue
talada la madera, flevada a un pusrte, transpgartada en un bugue [ construido a su
vez en base a innumarables intercambios ), enviada a un astillero, cortada
nuevamente, manufacturada para convertila en un lpiz, distribuida a los
comerciantes, y finalmente ofrecida para la venta a los consumideres.

Por supuesto, muchos intercambios son mucho mas complejos que simples
ventas : un contrato de empleo, por ejemplo, que continiia en vigencia a lo largo
de un periodo de tiempo, 8s mucho mds complejo que una simple venta de
bienes; y obviamente, las grandes transacciones relacienadas con ( por ejemplo },
la construccidn de grandes proyectos de ingenieria, o |a venta de cargamentos, 0
el alquiler de naves para que transportan dichos cargamentos, significardn a
menudo acuerdos muy complicados. En el munde motlerng, el nimero de
intercambios diarics es enorme y su valor total astrondmico. Por la misma razén,
la ganancia total en la riqueza de todos los habitantes del mundo que deriva del
libre intercambio econdmico, es casi inimaginable. Este as, en efecto, sl mctive
por el cual es posible la existencia del comercio internacional. Semejante
comercioc es obviamente muy costoso. Los barcos deben ser construidos,
equipados y dolados de personat a un. gran costo. Pero las gananbias gue se
producen al acarrear mercaderias a o largo de los mares y permitic que sean
vendidas bajo un sistema de libre intercambio, son tan enormes, que alcanza para
pagar todos estos costos & incluse queda algo de sobra. Un momento de reflexion
es, por lo fanto, suficiente para demostrar cuan imporante es para cualquier
socledad el intercambio libre y voluntario. Interferir en &l es algunas veces
necesario; pero para hacerlo debemos estar seguros de que es necesario, ¥y
ademds,debemos considerar los cosios de hacerlo.

Existe una seaunda razdn de por qus el intercambio libre y voluntarie es un
instrumento  principal deeficiencia_econémica. Es el -libre intercambio quien
determina en gran medida ¢dmo los recursos de la sociedad deben ser asignados
entre diferentes usos posibles. En una sociedad de libre empresa no es el Estado
ni el gobierne quien decide cuinios autes daberian producirse ( y cudntos de qué
modelo en particular ), cuanto diners deberfs ser destinado a la Industria de
entretenimiento, o si los supermercados o [os almacenes deben abrir en un nuevo
lugar, etc.. Estas son materias que estdn para ser determinadas por €l mercado,

operande a traves del libre intercambio, y por ende a fravés de contrates. Es ales’

consumidores a quienes. corresponde fa ultima sleccién: Scn los consumidores
quienes determinan, eligiendo comprar una cosa en vez de otra, en un lugar en
vez de oiro, bajo determinados términos en vez de otros, qué recursos deberian
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destinarse a la produceidn y distribucién de qué bienes y servicies. Si los
consumidores son libres de realizar la eleccién que ellos deseen - cbvidmante
dentro da los limites de sus propios recursos - y los abastecedores son libres de
responder a la demanda de los consumidares, entonces el resultado, en feoria al
menos, es qua el mercade podri a largo plazo ofrecer aquello que los
consumidores en su conjunto han mostrado que desean, en las proporciones an
que lo desean y a los precios a que estdn dispuestos a pagar. Es ésta una razén
iundamental de porgué la lbertad de eleccién en el intercambio - libertad
contractuzl - &5 estrachamente asociada con el alza { y algunas veces con la
caida) de la creencia en &l [ibre mercado.

Pero al solo intercambio no es suficients. Unicamente las transacciones
mds simples pueden consurnarse por un intercambio simultanes, como el que
tiene iugar en la caja de un supermsrcado, donde el comprador descarga su carro
y entrega su dinero. La mayoria de los intercambios, $ea cual sea su complejidad,
no pueden ser realizados en forma: simultanea. Una ¢ ambas partes deberdn
ejecutar en ef futuro fo acordado, lo que significa que una parte debe confiaren la
ejecucion de la otra, debe tener confianza en que cumplird. Por [o tanto, la
mayorl'a' de los contratos requieran cierto grade de cooperacidn v confianza, vy,
una sociedad moderna no puede existir sin un alto grado de actividad cooperativa,
Gran parte de esta cooperacidn es regulada por lsyes de derecho pdblico més
que por el derecho de contratos - por ejemple, el mantenimiento de la ley vy el
orden es garantizade por el estzblecimiento de fuerzas policiales, cortes
criminales, cdrceles, .etc.. Pero. una gran: cantidad de actividad cooperativa
también es garantizada por el intercambio  voluntario, sin el cual serfa
simplemente imposible agrupar el capital y la fuerza laboral necesara para
proyectos industrizles de gran escala - a menos que, por supuesto, fuera
realizado mediante la compulsidn del poder de! Estado. Pero el intercambio

voluntario a esta escala también nes conduce a una necesidad de conflanza. En

el proceso de transferenciz de la propiedad y de prestacidn de servicios, las
personas por necesidad deberdn confiar fuertemente en las promesas y los

‘acuerdes. La mayorfa de los acuerdos para la transferencia de mercaderias,

biemes rmices © servicios no pueden ser realizados instantdnea y
simultaneamente. Muchas veces estos acuerdos deben planearse por anticipado.
Casi siempre una parte debe cumplir antes que la otra, y & menudo los acuerdos
deben ser cuidadosamente realizados por anticipado, antes que cualquier
ejecucidn pudiese tener lugar. En una sociedad razonablemente ordenada y

. estable, hacer estos acuerdos anticipados genera expectativas acerca de la
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conducta futura de las ciras panes. En las sociedades modernas todos tenamos
expectativas razonables acerca de como ofras s@ comportardn, y todos
dependemos, o confiamos, en que los otros se comportarén en el futuro como han
dicho que lo haran, '

En oste sentido, sl darecha contractual es un instrumento_para garantizar la
coopéeracién en el comportamienie humang y garticularmenis en el intercambio.
"A" consiente en rascar la espalda de “B" si "B" accede a hacer [o mismo cuando
"A" sa lo pida. Pero a menos gue "A" esté razonablemente cenflado en que "B” le
correspondera cuando llague el momento, "A" se mostrard reacio en ayudar a "B"
aqui y ahora. Una forma de hacer que “A” tenga mas confianza en que "B" le
corrasponderd, es hacer qua "B” prometa que asi lo baré. Pero incluso eso no es
todavia suficiente per si mismo, ya que las promesas pueden romperse. Por
supuesto gue existen muchas sanciones para los quebrantadores de promesas, ¥
el deracho no es necesario para tedas ellas. La sanclén més simple consiste en
no tratar con esa persona nuevamente. Asf incluso en édreas donde no existe un
derecho real y efective que permita hacer cumplir forzadamente las promesas y
los contratos, existen poderosas razones por las cuales lag promesas y los
contratos tienden a ser cumplidos. Por ejemplo, considere cuan extrafio es ver
que gobiernos que piden enormes sumas de dinero prestado en los mercados
financieros mundiates incumplan sus obligaciones, no obstante que no existe una
forma real de obiigarios a cumplir sus contratos. Ellos pagan porque saben que si
no lo hacen, tal vez no podran nunca mds voiver a solicitar un préstamo. Sin
embargo, algunas veces las sanciones de este tipo, aungue son mejor que nada,
no son satisiactorias, hay ocasiones en que !a cooperacion no existira porque las
partes saben gue no hay sanciones en case de incumplimiento. Algunas veces

esto ‘es en realidad algo positive, cuando por ejemplo, estamos tratando con.

contratos no deseablas, como el chantaje y los acuerdos de corrupcion. Porque
los scuerdos de este tipo usualments no son exigibles legalmente, las partes que
deseen realizar semejantas acuerdos tendrén poca conflanza en que la otra parte
cumplird como fue acordado. Esta falta de confianza hace ain més dificil 1a
realizacién de tales acuerdos, y es a menudo necesario para el chantajista o el
sobornader tener que arreglar alguna forma de intercambic simultaneo, ya gue no
esia dispuesto a cumplir primero, dejando libre a la otra parte para incumplir mas
tarde. Pero al intercambio simulténeo no es siempre’ practicable, de modo que
estos intercambios no deseables sen frecusntements dificiles de llevar a cabo - y
esto es por supuesto, algo positive.

ol
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Sin embargo, la mayoria de los intercambios libres y voluntarios son
sociaimente deseables : queramos facilitarlos no desalentarios. Y en la ausencia
de sancicnes legales para forzar su cumplimiento, jas partes se veran reducidas a
procedimientos menos satisfactorios, como en el caso de los intercambios no
desesbles. De este modo, obtenamos el tradicional intercambio de gapa y espada
de espias capturados, donde los dos espias caminan a lo largo de un pusnte 0
frontera mientras los quardias aguardan al final de cada lado. Este es un
intercambic deseado, con tode, es uno de esos Intercambios que no puede ser
respaldado facilmente por una sancidn fegal, asi gue las partes estdn forzadas a
hacer el intercambic simullaneamente. Esto dificilmente serfa deseablé o
practicable para la gran cantidad de Intercamblos econdmicos ordinarios, y es
pracisamente por esta razén que necesitamos auténticas sanciones legales. Por
tonsiguiente, la_mayoria de los sistemas legales han establecido_reglas que

impondrén sanciones en aquellos que violen sus cantratos. La_ cooparacion

entonces se transforma en algo més sencillo, y los intercambios se facllitan.

" En las sociedades modernas sofisticadas esta cooperacién ha conducido a
un masivo y elaborado sistema. de crédito - y “crédite" es simplemente otra
palabra para “confianza“ o “seguridad “. E! crédito es, en efecto, seguridad o
confianza en la parte adn no reafizada de un acuerdo. o intercambio. En &l tipo de
caso mas simple, cuando una persona provee bienes o servicios a eréditc a un
consumidar, confla en que el consumidor pagard, y en el intertanto, permite al
consumidor tener los bienes, Generalmente el consumidor al final pagara, pero si
ne lo hace, se necesita alguna, sancidn, y la sancién es proporcionada por el
derecho de contratos, De este mado, el derecho de contrates es quien finalmante
otcrga el respaldo necesario para sosiener a toda la institucién del crédito. Una
rédpida reflexién es suficiente para demostrar hasta qué punto esto es cierio, no
sdlo en materias comerciales, sino en todas las instancias de la vida. Una cuenta
bancaria de un consumidor, el derecho de habitar su casa sl es arrendada o
hipotecada, su empleo, su seguro, sus acciones y muchas otras materias de vital
importancia para éi, todas depende, para su valor de el hecho que, en Ultima
instancia, el derecho de-contratos le permitira sjercer sus dereches. En la notable
frase de Roscoe Pound : ‘'La riqueza, en una era comercial, esté hacha
mayormente en base a promesas.” ( 1) Esta es la razdn de porgué el desarrollo

del dereche de contratos, tanto an Inglaterra como en cualgquisr ¢tre lugar, ha sido

tan ampliamente asociade con el desarrolio del comercio,

|




3. EL DERECHO CONTRACTUAL CLASICO.

Aunque gran parte del derecho de contratos inglés tiene raices que se
remontan a la Edad Media, la mayoaria de los principios generales del derecho
moderno fueron desarrollados y elaborados an los siglos dieciocho y diecinueve.
Estos principios, y quizds aln més, la aproximacion general de las cortes a
cuestionses contractuales, no seria impropio atribuirlo a la tradicional, ¢ clésica,
teoria del derecho de contratos. El derecho de contratos ha experimaentado
algunos cambios fundamantales en el siglo veinte, pero es absolutamente
imposible comprender el derecho moderno sin algun conocimiento y apreciacidn
del trasfondo y los origenes del derecho clésico. {2)

Los siglos dieciocho y diecinueve represantaron el spogeo de las teorfas
del dereche natitral y |a filosofla del /aissez-faire, ¥ muchos de los jueces, quienes
fueron largamente responsables de la creacién del derecho de contratos durante
este periodo, fueron, como la mayoria de los hombres instruidas de la época,
considerablemente influenciados por los pensamientos del momento. Para los
jueces del siglo dieciocho las tecrias del derecho natural significaban que los
hombres poseian un derecho inalienable a la propiedad, y por lo tanto, también
para realizar sus propios acuerdos, para comprar o vender o para distribuir esa
propiedad y por consiguiente, para ¢elebrar contratos por si mismos. Al mismo
tiempo el derecho estaba todavla influenciade por el patemalismo, que fue una de
ias caracteristicas del sigla XVIIl. Asi, parte de la potencial severidad de un
regimen de Hbertad contractual _estricto, fue mitigado durante este periodo por
doctrinas y reglas paternalistas que permitieron a los jueces proteger a aquelios
menas capaces de valerse por si mismos en el libre mercado.

Durante el siglo diecinueve las ideas paternalistas languldecieron en la

medida que la filosotia del laissez-faire tomd fuerza. La mayoria de la gente.

instruida, incluidos los jueces, entendié el laissez-faire con el significado qus el
derecho deberia interferir con las 'personas le menos posible. Para los jueces la
funcién del derecho privado comenzdé a ser vista mayoritafiamente como una
negativa. Su objetivo principal fue pe'rrﬁiiirle alas personas "cumplir sus deseos ",
0, 8n un lenguaje mas prosaico, dejarlos seguir adelante con sus negocios,
conducir sus asuntos comerciales como lo estimaran mejor, dejarlos guiar sus
vidas desembarazados de |a Interferencia de! gobierno, etc...

De una manera general, esfo significd que el derscho de contratos fue.

disefiado para ser el sostén da la ejecucion de los convenios privados que las
paries contratantes habian acordado. En genaral, sl derscho no se ocupaba de [a
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equidad o la justicia del resultade y las ideas paternalistas comenzaron a ser
consideradas come anticuadas . Los jueces no estaban siquiera muy preocupados
de la posibilidad de que el contrato no fuera en el interés piblico. Asi, [a funcidn
del derecho contractual era simplemente asistir a una de las partes contratantes
cuando la ofra rompiz las reglas del juego y dejaba de cumplir sus obligaciones
contractuales. El juez era sélo una especie de arhitro cuyo trabajo era respondsr
al llamade cuando algo andaba mal. Estas ideas significaron alentar casi

ilimitadaments la litertad para contratar, y de este modo los lemas ‘libertad

contractual” e “inviclabilidad de los contratos” se convirtieron en las bases sobre
las cuzles fue construido todo el derecho de contratos. Serfa, sin embargo,
errdnec concluir que los jueces de este perfodo no estaban interesados en la
justicia ; ellos pensaban que era justo hacer cumplir los deberes contractuales en

iorma estricta de acuerdo a la letra. Ellos llegaron a pensar que ese paternalismo

ara proteccionista para los individuos, quienes eran suficientemente fuertes para
sostenerse por ellos mismos en el mercado. Seria igualmente errénec pensar qua
los jueces eran indiferentes al interds publico. Ellas simplemente pensaban que,
en casi todos los cascs, era de interés publico hacer cumplir los contratos
privados. En efecto, era ampliamente pensado que esto estaba demostrade por
principios econdmicos fundamentales( 3 ).

Es conveniente gvitar una simplificacidn extrema. No todos los jueces: enla
Inglaterra det siglo diecinueve eran entusiastas adherentes de la libertad
contractual. Pero a tode nivel, apraximadaments después de 1830, la ideoclogia
del laissez-faire tuvo una significativa influencia en el desarrolio de! derecho
contracteal. En particular, muchas "doctrinas equitativas™ invecables en la Court
of Chancary™ , y disefiadas para proteger a aguellos gue celebraran negocios
tontos vy descuidades, comenzaron a ser cercenadas por los jueces. Bl
paternalismo de fos jueces del siglo dieclocho fue ampliamente repudiade ‘por sus
sucesores del siglo diecinueve. Este rechazo del paternalismo era en realidad
parte de un movimiento de reforma que fue un aliado cercano del movimiento

Las equitable doctrines del Derecho Anglosajén son un conjunto de doctrinas que se basan en nermas y
principios de equidad, esto es conforme a los principios de justicia y correccidn; en oposicidn a las estrictas
reglas de derecho. La equidad o equity estd basada en un sistema de reglas y principios originados en el
Inglaterra como una altemnativa 2 las severas reglas del commen law y que se fundamenta en fo que era justo
en 1a situaci6n particular. La protecci6n bajo este sistemna se obtiene en unz corie de equidad ¢ en ena corte
«ue esté dotada de poderes de equidad (equity powers), El término "equidad” denoia el espiritu y habito de
Justicia y correccidn en el trato que regula las relaciones entre los kombres, Black’s Law Dictionary, p. 484,
quinta edicion. {(n.r.)

Corte que fiene jurisdiccidn y administra justicia y pmcedimein'tos en conformidad a las formas y
principios de equidad {(n.f).
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politico hacia la democracia. Fuercn los reformadores de la década de1830
quienes proclamaron su fe en el individuglismo, su creencia en gque podia
confiarse en la gente para cuidar de sus propios intereses, ya sea en el mercado
o0 an los tribunales.

Como la maycria de los lemas, esc de la "libertad contractual" raramente
recibid, si es que alguna vez o hizo, ef examan profundo que su importancia
marecia, e Incluso hoy, baje ningdn respecto, es fcit decir qué fue exactamente
lo que quisieron expresar los jueces del siglo diecinueve cuando usaban esta
frase. Al menos se puede decir que la idea da |2 libertad contractual abrazd dos
conceptos aunque distintos cercanamente conactados, . En primer iugar, enfatizé
que los coniratos se basaban en el mutuo acuerdo, en tanto que en segundo
lugar, acentud la idea de que la creacién de un contrato era el resultado de |a
libre” eieccidén desembarazada de control extemo, tales come la interferencia
gubernamental o legislativa.

Decir que los contratos se basan en el acuerdo o consentimiento mutuo, es
una afirmacién que poses apoyc general, y, en efectc, es tomada como

* axiomdtica por la mayoria de ios abogados. La mayoria de los contratos, son
creados como resultado del acuerdo de las partes, al menos en cuanto a lo
esencial. Sin embarge, son necesarias. algunas calificaciones para 1a §“|m_ple

- afirmacion de que los contratos se basan en el acuerdo de voluntades.

" Primeraments, une de los rasges mds fundamenteles del deracho de _{:pq}{gtos es

rigue la prueba del consentimiento es obistivo y no subjetivo. No impoggfg'i_iasz
partes realmente consintleron en lo més profundo de sus mentes. La pregunta no
es si las partes realmente consintieran, sine que si-su conducta.y lenguaje son
tales que conducirian a gente razonable a asumir gue la persona consintid. De
‘este modo el fallo del jurado en el clasico caso de Bardell vs. Fickwick , aunque
discutible, fus correcto ya que el lenguaje del sefior Pickwick iue, a fo menos,
capaz de ser entendide por una persona razenable como una propuesta de
matrimonio, aungue de hecho nada pudo haber estado mas lejos de su mente.

Pero méas importantes que estos casos de malentendides tan gruesgs, son
los innumerables contratos celebrados cada dia por les consumidores e [nt:luso.
por los hembres de negocios, que consisten en farmularios impresos y fimades.
Esta bien establecido en el derecho mederno que los términos impresos de tales
contratos son obligaterios para las partes, pese a que pueden no haber sido
leides o entendidos por una o ambas partas ( 4 ). Sélo en circunstancias extrafias
¥ excepcionales de fraude u otro gruesa error acerca de fa naturalsza o efecto
fundamental del formulario impreso, puede una parte negar la fuerza de su propia
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firma. (§) Ahora, es obvio que las ventajas practicas de considerar esas fimas
come definitivamente obligatorias son muy grandes. Al mismo tiempo es
roalmente importante tener constantemente presente que estas reglas muchas
vecas significan que una persona estd contractualmente obiigada a cumplir
clausulas gue simplemenie no conocia o no entendid al memento de celebrar el
contrato., .
Al respecto, el derecho contractual cfdsico difiere poco del derecho
modermna, aungue el enfoque objetivo se ha intensificado con el paso de! tiempo.
Pero el derecho cidsico no se detuvo en este punto. Tan grande fue el énfasis en
8l acusrdo y en la intencidn de las partes, que los jueces del siglo diecinueve
tendieron a elevar al derecho de contratos a la posicion’central del derecho de
obligaciones en genaral. Esto condujo a dos desarrolios conexos. Primero, existio
una renuencia a imponer obligaciones sobre aguellos que no fas habian asumido
voluntariamente. El derecho de dafios exiracontractuales y las acciones
restitutorias permanecieron de ests modo relativaments poce desarrolladas
durante este periode. En segundo lugar, cuando eran impuestas obligaciones,
hubo una tendencia a asumir que ellas debfan ser contractuales: Asl par ejemplo,
los jueces negaron tener algin poder para “hacer un contrato para ias panes®,
igualmente, ellos intentaron expresar el gran cumulo de las reglas cbntractuales
propiamente tales -como dependientes de [a intencidn de las paries. Al adoptar
esta Ifnea las cortes sintieron que ellos no estaban imponiendo normas legales a
las partes, sino que estaban simplements resolviendo las implicancias sobre lo
que t‘as mismas partes habian elegido hacer. Asi como John Locke habla
argumentado gue las obligaciones politicas debian su legitimidad al contrato
social respecto del cual las personas habfan “consentido tacitamente”, de la
misma forma los jusées argumentaban gue fas obligaciones privadas dependfan
principalmente de los contratos privados respecto de los cuales ellos podian
encontrar un “consentimiento técite" o real.

Por supuesto existfan clertas normas Jegales dominantes respecte de las
cuales no podia, en sentido algure, decirse que dependian de Iz Intencidn de las
paries, tales como las normas relativas a la capacidad contractual de menores de
edad, v las normas relativas a los contratos ilegales, perc hakian, y hay, otra gran
cantidad ge normas que las cortes prefireron considerar como basadas en la
intencién de las partes. Las siguientes materias, por ejemplo, fueron ( y a menudo
todavia son ) tradicionalmente concebidas como dependientss de la intencién de
las partes: la cuestién sobre si las partes hablan celebrado un contrato; la
cuestién sobre si un acuerdo deberfa tener valor legal como contrato; la
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intérpresacién de! lenguaje utilizade por las partes y [a cuestion sobre si las
afirmacionas hechas por silas deberian tomarse come contractuales; los efectos
legales del contraio, incluso cuando las peries no hubieran declarado
expresamente cuales habrian de ser esos efectos; y - quizds lo més
extraordinario de todo - ia ley de qué pais habria de regir el contrate. Més adn,
todavia se sigue insistiendo frecuentemante en la idea general de que las
obligaciones c¢ontractuales derivan del acusrdo o consentimiento mutuo, adn
cuando las normas actuales relativas a las acciones disponibles contra el
incumplimiento del conirato son rara vez consideradas como descansando sobre
la intencién contractual. Entonces cada vez que un contrato es incumplide, |a

decidn legal disponible péra la otra parte - usualmente una accién por dafios - y ‘el‘

tipo de dafios que son recuperables, son casl slempre determinadas por normas
legales y no por la intencién de las partes.

Ahora, en cierto sentido fue verdaders (v en menor medida, adn lo es),
decir que la mayor parte de las reglas propiamente tales dal derecho de contratos
se basé en la intencidn de las partes, porque en la mayoria de los casos estuvo (

*y sigue estando ) abierta a las partes la posibilidad de variar o excluir la
aplicacion de estas reglas por medic de un acuserdec expreso. Para tomar un
-simple ejemplo, las obligaciones del vendedor de bienes respecto de la calidad de
-los bienes vendidos puede variar, 0 ser excluidas en su conjunto, si asi lo
"acuerdan las partes expresamente, aunque actualmente esto ya no es siempra
+asi. De este modo, para este punto era perfectamente verdadero decir que estas

reglas dependfan de la intencidn de las partes. Paro fue claramente un error

deducir que porque las partes son libres de variar las consecuencias legales de
un contrato, entonces, cuando estas consecuencias no. son variadas, son el
producto de su acuerdo. Por supussto, este puede ser el caso. Las partes pugden
haber examinado las normas legales cperantes a falta de acuerdo expreso, ¥
decidido que precisamente esas normas son las que ellos desean gue rijan su
acuerda, y pueden haber decidido de este modo no variarlas por medio de
ninguna estipulacién expresa, No cabe duda de que hay veces en que esto ocurre
en relacién con normas legales particulares, especialmente en contratos
comerciales. Pero clertamente esto no siempra ocurre cada vez que [as parles
no han variado en forma expresa el efecto de estas normas. Es evidente que el
deracho clésico estaba equivocado al tratar esas normas como basadas en la
intencién ( presunta ) de las partes sclamente porgue no habia acuerdo expresc
en refacién con los asuntos tratados par estas normas. Desafortunadamente adn
vivimos con os resultados de ese error, ) ’
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Asi también, el énfasis en la intencidn y en los acuerdos “implicitos” a
menudo confundid a las cortes y a los juristas, quienes no pudieron percatarse de
gue una buena parte del derecho de los contrates tenia relacién con obligaciones
que emanaban de lo que las partes hacian, y no sélo de lo que las pares
acordaban o prometian.

Y al imponer cbligacicnes en razdn de lo que las parles habian hecho en

lugar de lo gue habia sido su intencidn, necesariamente los jusces estaban |

utilizando sus ideas de equidad y justicia,

Ya se dijo anteriormente gue [a sagunda idea abrazada por el concepic de
libertad contractual fus que los contratos eran el resultado de una libre elaccidn, ¥
esto requiers anora algin desarrollo. Una vez mds vemos (2 influencia de las
teorias politicas y econémicas en marcha, porque la liberiad de eleccidn en la que
fas cortes estaban pensando, era una libertad en un sentido més blen restringide.
Era libertad en el sentido de que nadie estaba obligado a ser parte de un contrato
si no elegia serto, libertad en el sentido de que en una sociedad competitiva todos
tenfan {a opcién de elegir con quien contratar, y libertad en el sentido de que ias
personas virtualmente pueden realizar cualquier contrato y en los términos que
ellas elijan. La primera de estas proposiciones fue clertamente muy verdadera en
materias estrictas de derecho, y quizds también, en el siglo diecinueve en un
sentido mas amplio . Por cierto sdlo en algunos poces cases se dio que una
persona estaba obligada legalmente a celebrar un contrato; virtualments el Gnico
ejermplo de este tipo de obligacidn fue, de hecho, el de una persona realizando un
“llamado piiblico*, asi como el posadero y la empresa de transporte publico
quienes estaban ( sujetos a ciertas salvaguardas ) legalmente obligados a
contratar con cualquier miembre del plblico que requirlera esos servicios. Asf
también en e! siglo diecinueve, la competencia industrial y comercial
generalmente otorgd una real libertad de eleccidn, y fue sdle la llegada de los
ferrocarrles y de los servicios de uiilidad piblica la que presagié la posterior
tendencia a los vastos moncpolios que redujeron la competencia en tantos
campos. Pero |z libertad en su tercer sentido, es decir la libertad para realizar
cualquier tipo de contrato, en los términos que deseen, fus, incluso en ol siglo
diecinueve, de alglin modo restringida. Siempre existia el dominante interés
publico o ser considerado - * politica piblica * como es llamada en el derecho ds
los contratos - y en clertes casos las cortes retuvieron el poder para declarar la
invalidez de algunos contratos por ser contrarios a la "politica pdblica”. Entonces,
&n una época relativamente temprana, la interferencia legistativa con la liberlad
contractual comenzé & jugar un papel més importante. Por ejemplo, ya en 1831 &l
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primera de fas mocerras Truck Acts comenzé a proteger a los empleados de la
practica del pago en especias 2n vez de dingro, y en 1845 el Gaming Act estipuld

que ias apuestas no sarian exigibles como contratos. Sin embargo cuando uno

considera la gran cantidad de legislacién existante durante el presente sigle que
restringe la libertad en este sentide, una se inclina a cencordar con los jueces del
siglo diecinugve en sl sentido que en dicha época existia una real libertad
contractual.
. Otra consecusncia del acenta en la liberlad contractual en el deracho
clasico requiere de énfasis. Dado el dogma de que las obligaciones padian ser
creadas por la intencién de las partes, comenzd & ser un principio fundamental del
derecho que fos contratos fueran obligatorios y su cumplimineto posible de ser
axigido tan pronto’ como fueren "hechos®, es decir, tan pronio como fueren
celebrados. Es de este modo absolutaments fundamental para la teorfa cisica de
los contratos el distinguir que hacer un contratc es algo distinto de cumplir un
contrato. No era necesario demastrar ningtin aclo de ejecucién o confianza para
justificar una demanda basada en un contrato; tampoco era necesario demosirar
de que el demandante habia sufrido alguna pérdida con la rupiura del contrato.
Era suficiente con que hublera esperado alguna ganancia si el contrato era
cumplido. Tenia derecho a recobrar dafes por ostas "expectativas pardidas *.
fncluse desde un comienzo el concepto clasico de libertad contractual
sufrié de ciertas debilidades, y en el sigle veinte estas debilidades se
magnificaran enormemente. Como hemos visto, el concepto cldsico de libertad
contractual abrazaba dos ideas, la de los contratos come basados en acusrdos de
voluntades, y la ds los contratos como un resultade de I3 libre eleccidn. Es
dudeso si alguna vez estas ideas fuero completamente validassy ciertameante en
la ditima mitad del siglo discinueve los cambios en las condiciones sociales y
econémicas y en la practica de las cortes ya indicaban que la libertad contractual
se estaba transformando en una cosa bastante distinta de o que se pretendia.

El desarrollo del derecho mismo durante la ditima mitad del siglo
dzecmueve atectd profundamente la importancia atribuida al acuserdo y ala
intencién de las partes. Siguié siendo verdadero, par supuesto, que los contratos
eran usualmente creados como rasultado de un acuerdo, aunque, como hemos
visto, ef enfoque cbjetivo a las cuestiones relativas a los acuerdas y la intencién
graduaimente se intensificé. Pero muechs mas importante que esto fue el hecho de
que a medida que fueron siendo més elaboradas las normas relativas a contratos,
la absoluta complejidad del derecho cregié de tal manera que de la teoria que
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establecia que la méyon’a de las normas estaban basadas en las intenciones de
las partes se fue convirtiendo cada vez mas en una ficcién ilusoria.

En farma similar, con el surgimiento de detalladas leyes que
regulaban contratos mas especificos, como las ventas, agencia comercial,
seguros, ete., el deracho tendid a volverse més estandardizado. Nuevaments el
resultado consistié en que |a real intencién de las partes a menudo comenzd a ser
menos impertante. Ei derecho relativo a la venta de mercaderfas puede ser

tomado como un ejemplo de este proceso. A lo largo del sigle diecinueve, las *

obligaciones del comprador y del vendedor en los contratos de venta fueron
detalladas en forma casi absoluta, usualmente bajo el fundamenic de que estas
abligaciones se basaban en la intencidn presunta de las partes, A medida que el
deracho se fue desarrollando, las obligaciones se fueron estandardizando cada
vez mds, hasta que en 1893 fue posible codificar el derecho relative a la venta de
bienas en el Sale of Goods Act de 1883, ahora reemplazada por la ley de 1979. El
resultado es que en la actualidad las obligaciones de las partes en ese tipo de
contrato se pueden enconirar en el Sale of Goods Act y ya 'no es necesario
atribuir estas obligaciones a intencidn alguna, presumida, o de otro tipo. Es cierto
que la intencién de las partes adn tiene importancia en el sentido de que puede
por mencién expresa de las partes hacer variar o excluir las obligaciones que
constan en la ley. Pero ain esta iibertad de eleccion es ampliamente restringida
en la actualidad a beneficio de los consumidores y de otros que se enfrentan con
“términes tipo de comercio por escrifo”.

AI considerar la hbertad contractual on sy otro_sentidg, 'como | libertad de
tiempo ha s:do costumbre Indicar dos debilidades en ;mmm,r en el derecho
clasico. En primer fugar, el derecho clésico de los contratos prestd poca atencidn
a las desigualdades existentes entre las partes contratantes. Libertad contractual
significaba que uno podia elegir con quieh' contratar, y se podfa llegar a los
términos que se quisiesen por acuerdo mutuo. Incluse en el siglo diecinusve esto
fue sdlo verdadero en un sentido restringido, esto es, era cierto si uno asumia que
8l poder negociador de todas las partes contratantes era similar, y este era un
punto gque el derecho cldsico habia aceptado ampliamente. Por supuesto, hubo
casas como el de las personas incapacses, dementes, stc., en que se necesitaban
estipulaciones aspeciales, pero en general el derecho asumié que cada persona
podia valerse por st misma, y si una persona entraba en un contrato gravoso ©
severe sdlo podia culparse a si mismo ya que existia libertad contractual y podria
haber contratado con quien quisiera. Claramente esta aseveracion era falsa ain
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en el siglo diecinueve. _a fuerza negociadora dal empleader, por gjemplo, era
normalmente mayor que el de sus empleades cuando los sindicatos atn estaban
prohikbidas en su conjunto a eran incipientes. Los pequenos comerciantes, una
vez mas, no eran rivales para la gran compania ferroviaria, ete. y ete.

Una razén peor la que e derecho tradicionaimente prestd poca atencién a la’

desigualdad de poder negociador se debié a que estas desiguaidades eran
concebidas como materias que implicaban justicia distributiva mas que justicia
conmutativa. El derecho de las obligaciones tradicionalmente sélo se ocupé de
‘materias relativas & la justicia conmutativa, es decir, poniando en orden las cosas
que no habian andado bien producto da un incumplimiento dei contraio, ¢ por un
perjuicio causado por una persona a otra, Se pensaba que las desigualdades en
la sociedad que resultaban de la forma 8n que se distribuian los recursos y [a
riqueza, eran materias esencialmente politicas, que debian ser abordadas por el
Parlamento, e incluso el Parlamento no tenla excesive interés en la redistribucién
de la riqueza en'la inglaterra del siglc diecinueve.

Esta falta de praocupacién por cuestiones distributivas estaba relacionada
con otra caracteristica del deracho cldsico, esto s, su naturaleza mds general y
abstracta. Fue, en efecta, durante el perfode clasico que ef concepto mismo de
derecho general de contratos fue fundamentaimenta desarrollado. Previamente
habian habido cuerpos separados de leyes relacionades con diferentes tipos de
contrates, arrendos, compraventa de mercaderias, saguro, etc. Ahora la
tendencia fue a generafizar a partir de estos tipos de contratos, y esta tendencia
bien puede haber ayudado al derecho a desarrcllar su enfoque neutral a
problemas distributivos. Si el dereche debia ser. el misme para todo tipo de
contratos, para compravantas, arrendos, promesas de matrimonio, ete. es mds
dificil entances desarrollar reglas especiales para proteger tipos particulares de
personas, como arrendatarios o empleades.

El segundo problema en este aspecto de la libertad contractual fue que el
dereche clésico tomd poco en cuenta las presiones ecanémicas y saciales que en
muchos casos podia virtugimente forzar a una persona a celebrar un contrato.
lncluso en ef siglo discinusve esto fua verdadero en muchas formas. La mayoria
de las personas debian buscar una forma de ganarse la vida, y a menudo esto
significaba celebrar un contrate de trabajo. Los suministros de agua y gas se
hicieron rapidamente esanclales para las clases acomodadas, y era improbable

. obtenerlos de méds de una fuente en una zona en particular. Los ferrocarriles se
estaban transformando en la forma modema de viajar, e incluso a fines del sigle
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diecinuave era [a Unica forma ds recorrer distancias largas por tierra. Por cierto,
en esos momantes ne existia ni eleccion ni competencia.

Esta debilidad evidente en la teoria cldsica fue, més importante con
posterioridad, cuande los monopalios y las précticas restrictivas se fueran
extendiendo; pero en los primeros tres cuartos del siglo diecinueve, durante el
apogeo del derecho clasico de los contratos, la economia britdnica era altamente
competitiva, y esto significé que habla un alte grado de libertad de eleccién en el
mercado, tanto en |a tearia como en la practica.

4. LADECADENCIA DE LA LIBERTAD CONTRACTUAL 1870-1980-

Durante aproximadarngnte los Ultimos cien afios los cambios en el
pensamiento politico, en fas condiciones sociales y econdmicas, y en el deracho,
han estade teniendo lugar a un paso siempre creciente. Después de la época de
la libertad contractual ( quizas mas exactamente ubicada enire 1770 y 1870 ) no
es dificil de identificar el pericdo entre 1870 y 1980 come un periode de
decadencia gradual de ia creencia en la libertad contractual. Los desarrcllos
durante este perfodo representaron en cierto grade un retornc hacia antiguas
tradicicnes antericres a fa época del individualismo y la libertad contractual. Por
gjemnpio, la ideclogia paternalista- que comenzé a influenciar gran parte del
derecho entre {digamos) 1950 y 1980 fue en muchos aspectos més cercana a
aguella del siglo dieciocho que a la del sigle diecinueve. Gran parte de este
cambio fue influenclado por una creencia generalizada de que el derecho
contractual clésice ya no se ajustaba, en muchas situaciones, a los
acontecimientos del mundo moderne. Sin duda que en el sector meramente
comercial, en donde los comerciantes contrataban unos con otros para la compra
y venta de mercaderias, o para la construccién o manufactura de plantas y
edificios, gran parte de la libertad contractual, alin en su sentido clasico, todavia
seguia existiendo. Pero incluso aquf el derecho fue altamente modificade, y hacia
1980 el derecho contractual clésico parecla estar desmorondndose rapidamente.
Tres factores especificos daben ser mencionados por haber tenido fa mayor
inffuencia en ayudar a la destruccién de ta coherencia del derecfio ¢ontractual
clésico. EI primero fue la aparicién y el uso generalizado del critrato tipo, el
segundo fue la decreciente importancia asignada a la libre_efeccion e intencién
como fundamentos de la obligacion legal, y el tercerc fue el surgimiento del
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consumidor como parts contratante ( y quizds adn mds como litigante’). Estos tres
factores estan, por supuesto. intarrelacionados.

Contratos tipo.

En una enorme cantidad de casos, la idea de que los contratos se basan
en un zcuerda, sélo as vardadera en un sentido muy restringido, Si bien era cierto
que, en la mayoria de los casos, la verdadera creacidn de un contrato ( y por
tanto los términos esenciales ) raqueria del acuerdo de las parigs, no era ya
verdadero ( si es que realmente lo fug alguna vez ), que en muchas circunstancias
los términos especiticos de un contrato dependieran dei acuerdo de las partes.
Una razén para esto fue el desarrollo del contrato tipo. Hoy ia mayoria de los
contratos no se compenen de términos individualmente negoclados o hechas a la
medida. Comenzaron a ser hechos en base a formas estandar impresas ofrecidos
por grandes organizaciones, cominmente bajo el principic de tdmalo o déjalo”. El
consumidor sigue siendo “libre” en teoria pero su eleccion pueds bien estar
restringida a un “tomarle” o "dejarlo”. Asl,.pese a que nadie puede obligar a un
pasajero a viajar en tren, si asf lo quisiera tendria que hacero en los térmings y
condiciones impuestas por las compafifas. Ne podrfa negociar sus propios
téfminos. De forma similar, sf un duefic de casa quisiera obtener suministros de
gas o electricidad, tendria que celebrar un contrato en los términos fijados por los
suministradores. Incluso cuando los bienes y servicios en cuestion no eran

monopelizados por una sola organizacién, era frecuente "encontrar que los’

tériminos y condiciones ofrecidas al plblico eran practicamente, si no
exactamente, idénticas, | :

Hacia mediados del siglo veinte estos contratos tipo hablan llegada a ser
uno de los mayeres problemas del derecho contractual. Podian ser hallados en
cada aspecto de |a vida. En la mayaria de los cases soto era verdadero decir en
un sentido muy restringlde que el contrate era el resultado de un acuerdo.
Frecuentemente no existia ninguna opertunidad, y per lo tanto no verdadera
libertad, para negociar términcs especificos en estos casos. Los términos eran
impuestos por una parte, y la otra no tenia ninguna posibilidad més que
aceptarios o no contratar. Precisaments por la naturaleza misma de la situacidn,
estos términos tendfan a ser mucho mds favorables para la organizacién que
suministraba los bienes y servicios en cuestién que para el individuo que los
recibia. La organizacion tenia todas iss ventajas por sobre ol individuo.
Normalmente tema la ventaja de grandes rocursos, de Ia mejor asesorla legal, de
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excesivamente por el costo, ¥ , por supuesto, de saber gque el el individuo, aungue
se retorcierd de iabia, no podid realmente prescindir de sus serwcuos Ui fasgo
extremadamente comdn y fastidioso de los contratos tipo era & presancia de una
“cldusula de exencion”, que muchas veces permitia gue la organizacién no fuera
responsable virtualmente bajo ninguna circunstancia.

Los contratos tipo también llegaron a ser muy usados en las transacciones
entre comerciantes. Los acuerdos comerciales para la venta e mercadsrizs sran
normalmente registrados en "formularios” o “recibos” con cldusulas impresas; los
contratos para el transporte maritima de bienes fueron usualmente registrados en
una péliza de flete; los contratos de segurc eran registrados casi siempre en
polizas impresas, ote... En situaciones de esta naturaleza pudo haber espacio
para la negociacién, pero el caso es gue la mayoria de las cldusulas en
semsiantes contratos no eran negociadas sino impuestas.

La totalidad de la estructura tedrica de la libertad de contratar comenzd a
parecer cuestionable a medida gue la magnitud de este problema era percibida.
Se hizo cada vez mds claro que la gran mayoria de los principales contratos
celebrades por el ciudadano medio eran_realizados en términos que en mayor o
menor medida [e eran impuestos. Por ejemplo, a3 casa en que vivia
probablemente estaba hlpotecada en favor de una socledad constructora en los
términos y con la tasa de interés fijados por la propia sociedad, generalmente en
acuerdo con todas las otras sociedades constructoras. Sin duda que pudo haber
sido capaz de conseguir una hipoteca en alguna otra parte, pero habria
enconirado pequedias diferencias en los términos, y pricticamente ninguna en ja
tasa de interés. De otro modo, la casa le pude ser alguilada por la autoridad locat,
en cuyo caso los términos del amendamiento eran enteramente determinados por
la autoridad, y estaban ahi para ser aceptados, no para ser negociados ( 6 ). Los
suministros de Qas y electricidad se realizaban, como ya se menciond, en los
términos fijados por los suministradores. El amobiado o el automdvil comprades a
plazo por et consumidor eran siempre el objeto de contratos cuidadosamente
redactados por corporaciones financieras para salvaguardar sus intereses, y el
cludadano medio estarfa sumamente sorprendido si pudiera comprender estos
contratos, y menos ain Igs habria convenide de manera alguna. La péliza de
seguro gue él fomaba por su vida o su automdvil, estaba también en un formularic
estandarizado, obviamente dehiendo ser ajustadas las primas para coincidir con
ef status del individuo Interesado. Aln cuando se dirigia a su oficina o fabrica el
ciudadano medio era perseguido por los contratos Hpo. Por ejemplo, en el bus o
tren su boleto era emitide ( y por cierto, aun es ), sujeto a innumerables términos
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que el ciudadana podia examinar en la cficina de la organizacion pertinente, si &s
que se interssaba en lser cosas incomprensibles para él. En muchos casos,
también, su empleo era ragulado por Ln contrato tipo. Esta es una lista que podria
continuar en forma mds o menos indefinida, pero se han dade suficientes
sjémplos para dermostrar la magnitud del problema.

Todo esto no significa gue hubiese a!go malo con los contratos tlpo en si
mismos. Tenfan ias ventajas de ahorrar tlempo, problemas ¥ gastos en la
negociacién de los términos, También tenian fa ventaja de que un falfo pdrd un
caso podria muy probablemente servir de guia para problemas disputados en
otros casos. En una era de produccidn en masa es apenas necesario enfatizar las
ventajas del articule hecho en serie, y esto s¢ aplica a los contratos en serie como
a cualguier otra cosa. Pero Jo que estaba absolutamente claro era gue muchos
términos de un contrato tipo caracteristico no_eran convenidos en ningtn sentido
real. La realidad era que al tipico contrato era hecho en base a un conjunto de
términos estdndar o fijos con unos pocos espacios en blanco para [ insercién del
nombre de las partes, la materia especifica del contrato, el precio, y quizés uno o
dos detalles més. Esto por supuesto podria variar dependiendo del casa, y
probablemente podria existir alguna posiblilidad para negociar algunds de estos
espacios en tlanco, pero el resto de los términos ya estaban fijos, a menudo en
formularios impresos. Algunas veces seran ‘confeccionados por una parte,
entonces posiblemente representaban sdlo sus propias intenciones; otras veces
noeran confeccionados por ninguna de las partes, por ejemplo, los contratos tipo
de canstruccidn e ingenieria eran { y son ) confeccionados por el Royal institute of
British Architects y el Institute of Civil Engineers, caso en el cual, ambas paries
tendrian sdlo las méds vagas “intenciones” respecto de lo que los términes de su
contrato realmente disponen. A menudo, estos formularios tipa eran usados a lo
largo de toda una industria, siendo, en lo esencial, formas contraciuales
ampliamente acordadas, a las cuales se adherian todas las firmas, privando asi a
les consumidores de los reales beneficios de la competencia y |a libre elecsidn.

La decadencia del rol de fa libre eleccidn. .

Como hemos visto; incluse durante la Gitima parts ded 5|glo diecinueve la
tmportanc:ta asomada a_la_intencién de las_partes va “estaba disminuyendo,

— ~

existlendo en el derecho razenes técnicas para ello, Una de esas razones ers &l
S|mple hecho de que &l derecho estaba ganando en complefidad. Este procesc
también, continué a lo largo de este 5|glo y en cieria grade aun continia hoy. Por.
gjemplo, en afios recienmas, a medida que las cortes han distinguido entre los

21

a

diferentes tipos de dafios que pueden ser indemnizables, y han refinado y
modificado 'as reglas que rigen el incumplimiento de los contratos, el derecho
relative & las acciones por incumplimiento de contrate ha pasado a ser mucho
mas desarrollado. Se hizo cada vez més dificil decir, como la clasica teoria de los
contratos sugeria, que la Unica funcién de las cortes en ef derecho contractual era

" "hacer cumplir' los contratos. Cada vez resultaba més obvio gue raramente las

cortes “hacian cumplir” los contratos en un sentido literal - o que haclan era
imponer alguna clase de sancién por 1a violacién de los contrates, en particular,
con una indemnizacién de parjuicios, y también se hizo més obvio que la eleccidn
de la sancién apropiada era un acto de poder imaginativo ejercide por las cortes.
Una segunda razén para la disminucién en la creencia en el valor de la
fibertad de eleccidn fue el crecnente escepticismo respecio de Ia libre eléccidn en
gl mercado. Como hemos vusto. la desagualdad de poder “negociador, ias
presiones sbeiales y econdmicas [ a menudo las presianes de la pobreza J, ‘y el

‘uso de formulanos tipo hacian pensar ahora que, en muchas sntuacmnes, no
existia una real fibertad de eleccién, cualqulera que fuera ia teoria del mercado.

Con semejante enfoque sobre las desxgualdades de podér negociador, y sobre las
presiones sociales y econdmicas como debilidades del concepto cldsico de
libertad contractual { y en cierto grado, quizés también, sobre los contratos tipo ),
bier puede ser que los criticos estuvieran atacando los blances equivocados. Es
verdad que fa liberlad de eleccién era menos real y menos amplia que lo que la
teorfa clasica asumia, especialmente en el periedo que comenzd alrededor de
1870. Pero el verdadero problema aqui no era la desigualdad de poder
negociador en sf misma, ni las presiones sociales y econémicas de la pobreza; el
verdadero problema éra el crecimiento de los monopolios_ y de las_pr récticas
restrictivas de 1606 1 tlpo ‘Como veremos més acabadamente en el capitulo 17,
alrededor de 1870 y 1950 fa econamiz britdnica se cubfié con una vasta red de
practicas restrictivas y monopolios. Fueron estos acontecimientos los, Que
rastringieron la libertad de eleccidn, y Iléﬁg{gﬂ_,@_ﬂ,wmgs_cﬁco_s_ymjgtﬂladores a

-dudar respecte de la eficacia y justicia de la libertad contractual. Pero los crilicos

malentendieron las causas de las dificultades. A | pesar de que que desde la década ds
1890 en gadelante, los economistas ya habian advertide !z amenaza del
incremento de los monopolics y las précticas restrictivas, los politices, el mundo
de los negocios y la opinidn pablica no eran hostiles del todo a estos
acontecimientos. Por cierto, a menudo eran vistos como medidas de proteccidn
necesarias disefiadas para permitir a la industria britdnica hacer presente a la
amenaza de la competencia del resto del munde industrial. Ha sido sdlo en la
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dltima década o dos que a comenzade a ser mas ¢laramente entendide que si gl

mercade es verdadsraments compelitivo, ¥ si e monopalic y las précticas.

restrictivas estan bajo un juerte control legal, los asunios como la dasigualdad de
poder negociador, presiones en al mercado, y el usa de formularios lipo no
constituyen necesarismente amenazas serias para la libertad de eleccién.

Pero probablemente la principal razon dsl descenso de la creenc:a enla
libertad de_eleccidn fua simplemente-un cambio en Jog valoras polmcos El
periodo entre 1870 y 1980 fue un pariods en que los valores colectivistas, e
incluso los sacialistas, se extendieron en Ingtaterra. La idea de que el intercambio
libre y votuntario era la clave para la prosperidad econémica, y por cierta, quizés
para una sociedad mas libre y més satisfecha, cayé en abrupto descenso durante
este siglo. En primer 1érmino, existié una crecida sofisticacién en gl entendimiento
ecenémico de las limitaciones del sistema de liore contrato, En particular, el
reconocimiento del preblema de las “externalidades” fue una gran ganancia para
el entendimiento. Una externalidad es, grosso modo, un efecto colateral de un
intercambio libre que afecta a terceros, y pudo observarse que incluso si un
intercambio ¢ beneficioso para las dos partes que lo realizan, no sera del intarés
plbtico si hay externalidadas que exceden la ganancia privada, La inglaterra dei
siglo diecinueve vio surgir problemas masivos de externalidades a partir de la
Revolucién industrial - ciudades sucias, viviendas insalubres, enfermedad y
ccmgaminacic’:n, etc, pueden todos ser vistos como costos externos impuestos por
2 jndustia a los terceros, esto es, el plblico. Frecuentemente estas
externalidades eran el resultado de contratos privados, por ejemple, para el
alquiler de cuartos sin desagles que las partes 'Iibremente convenian, y que sin
lugar a dudas quarfan realizar. Ahora era cada vez mds claro que la saciedad
estaba parfectamente habilitada para prohibir semejantes contratos, si es que era
necesario, por medio de la construccién de desagles y forzando a los residentas
a pagar por ella. '

Pero incluso ademds de las limitaciones econdmicas del sistema de libre
contrato, tamhbien llegd a ser un amplio sentir qus semejante sistema conducia a
resultados :naceptablmmmﬁdbre. el vulnerable y el
explotade, se sentfan emmﬁr el Derecho, Cada vez era
méas dominante el pensamionts de’ que st eran” dejados solos para que. hicieran
sus propios contratos, serfan inevitablemente aventajados por las otras partes
contratantes ricas y poderosas. Asl, el Derechg fue llamado en ayuda para
interferir en los contratos en mdltiples formas, prohibiendo'cierto tipo de contrates,
cierto tipe de términos contractuales, o insistiendo gue ofros contratos debian
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conferir para una parte u otra derechos que no estaban realmente contenidos en
el contrato.

Por estas razones y por otras similares comenzd a parecer que grandes
areas de actividad no podian ser dejadas & la libre eieccién de las partes
contratartes, y que el derecho contractual era, de todas maneras, menos una -
materia de libre eleccién como se habla pensado antes. Vastas areas ‘del
derecho llegaron a ser reguladas por 1a legislacién, gran pane de la cual obstruy6
o anuid tolalments la libertad contractual. Asl también algunos jueces comenzaron
a admitir que a veces las soluciones contractuales eran ‘impuestas” sobre las
partes; y existian también muchas circunstancias en las cuales actos gue
antiguamente se decla que dependian de la intencidn de las partes, venian ahora
a ser tratados como si dependieran simplemente de reglas de derecho. Por
ejemplo, |a libertad de las partes para elegir qué ley gobernaria su contrato nc se
consideraba tan propicia como antes; la operacidn de la “doctrina de la
frustracion” fue extendida y liberada de su ficticia dependencia de tas intenciones
de |las partes; la libertad de las panes para declarar par anticipado cuates habrian
de ser los resultados de un incumplimiento del contrate fue limitada por la dectrina
del “incumplimiento fundamental”, pese a que ella fue a la larga abandonada
después de que la legislatura tratara el problema en forma mas comprensiva de
lo que las cortes jamés pudieron.

Por otra parte, hablan muchas otras materias, como los problemas de
interpretacion o integracién del contrato que mientras adn se “decia” que
dependian de la intencién de las paries, eran frecuantemente decididas sin hacer
ninglin intento real por indagar esta intencién. Un 4rea clave del derecho era la
“doctrina de ia frustracién”, la cual, como hemos visto, habilita a una ccrie para
declarar que un contrato ha terminado cuando sin culpa de culaquiera de las
partes se ha hecho imposible de ejecutar. En la teoria cldsica, era tradicional
explicar la doctrina como descansando en un término impliciio en el contrato
eriginal, y por lo tanto, en |a intencidn de las parles, pero estd teoria fue
abandonada més tarde. El caso seminal fue |a degisién de la Camara de los Lores
en Davis Contractors v. Fareham UDC (7) y el siguiente pasaje del discurso de
Lord Radcliffe en este caso explica como fue posible moverse de una teoria a la
otra:

Lord Loreburn atribuye la disolucidn a un términa implicito del contrate que fue realmente hecho.
Este enfoque estd en conformicad con la tendencia de las Cores Inglesas de referir todas las
consecuencias de un contralo a la voluntad de aquelles que lo celgbraron. Pero hay aiguna
dificuitad lgica en ver como las partes pueden incluso técitamente haber prevenide algo que, ex
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hypor.'fesi. ellos jamas esperaren ni previeron, y la adscripeidn de la frustracién a un témmino
implicito del contrato ha side criticada por oscurecer la verdadera accion de ia corte, fa que
consiste an apiicar una norma cbjetiva det derecho contractual & las obligaciones contractuales
que las parles se han impuesto sobre si mismas... Pero adn puede ser de alguna importancia
recordar que, si ha de aproximarse a la materia por la via dal término implicito, la sclucién de
cualquier caso particular no serd hallada inquiriende por lo que las pares mismas habrian
acordado de haber, como no fo hicieron, estando prevenidas. No se trata sélo de que ninguro
pueda responder a esa pregunta hipotética: sino también de que la decisién debe darse
“prescindiendo de los individuos interesados, sus temperamentos y defectos, sus intereses y
circunstancias”. {8) El efecto legal de Ia frustracion “no depende de su intencién o de s opinién, o
incluso de su conocimiento del evento™. (8) Por el contrario, parece ser que, cuando el everio
oeusre, "el significade del contrato debe ser, no lo que las partes quisieron { porque ellas jamds
tuvieron pensamiento ni intencidn respecto def evento), pero si aguello que las pares, come
hombres honrados y razonables, hubieran presumibiemente acordado entonces si, teniende
semejantes posibilidades en vista, ellos hubieran hecho provisibn expresa respecta de sus
derechos y cbligaciones en el evento de su ocurrencia”.{10)

A estas aI{ufas. pareceria que las partes se han convertido de tal medo en esplritus sin
cuerpo, que a sus personas reales les deberfa ser permitide descansar en paz. En su lugar se alza
la figura del hombre honrado y razonable, ¥ ef vocere del hombre honrade y razonable, que
reprasenta, despuds de todo, no mas que el concepto antropomdrfico de justicia, es, y deba ser, la
propia corte. {11)

Las patabras de Lord Radcliffe pueden ser parafraseadas como sigue. No
os el acuerdo propiamente tal o la sntepmgn qe las partes | Io qus, Imp_fta, paro Sl
agu_eﬂo_cLe congideran, como partes razonables, ‘haber acordada o querido. Lo
que necesitamos saber, pcr lo tanto, es lo que el hombre razonable habria™
acordado, o querldo en estas aircunstancias. Pero en el hecho, es la corte |2 que
representa al hombre. razonabie, 'y es asi como la core tiene que expresar lo que
ella piensa que las partes debieron razonabiemente haber acordado o gquerido.
Ahora gueda clarc que fa solucidn que finalmente impone |a coite no es
dependients en ningtn sentido real de la Intencién de las partes, sino que esté
simplemente basada en una norma de derecho gue es como cualquier otra norma
de derecho.

Valviendo a los desarrolios que afectan el concepto de libertad contractual
en el sentido de libertad de eleccidn, de nueva encantramos que hacia mediados
cel siglo veinte se crefa cada vez méds que el derecho clasico de los.contratos:era
anticuado. Aln era cierto que, sin lugar a dudas, habian pocos casos en los que
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una persona estaba bajo una obligacién legal de celebrar un contrato. Pero
presiones de un tipo u otro, & las cuales el derecho comun daba poca relevancia
tenia escasa noticia, podian ser tan importantes come una cbligacién legal, y
estas presiones virtualmente podian forzar a una perscna a celebrar un contrato
que elia no tenfa un gran deseo de realizar. En alglin grado esto ya era efectivo

"en el siglo diecinueve, y se hizo infinitamente mds efectivo posteriormente. Por

ejempio, una persona podia ser compelida a unirse a un gremio { asi celebrando’
un contrato) a fin de ejercer su oficic y ganarse la vida. O también, un minorista
podia estar virtualmente obligada a contratar con un mayorista para obtener ios
bisnes necesarios para su negocic. De mado similar, cada duefio de casa, como
hemos visto, estd practicamente obligado a contratar con los suministradores de
gas y electricidad.

" Tamblén comanzarn a tener lugar otros cambios con los que ei derecho
de los contratos tuvo que tratar. Por gjemplo, una persona puede tener un
derache establecido por ley para ser abastecido con bienes o serviclds en clerias
circunstancias { por ejemglo bajo el Servicio de Salud), y entonces los problemas
pueden surgir por la naturaleza e incidencia de la relacién entre las pares.
También esta teniendo lugar un desarrcllo similar en otras dreas gque pueden
crecer en importancia a todo nivel, i el resurgimiento de los principios cldsicos lo
permite. Por ejemplo, un afrendatario de locales comerciales tiene, sujete a
ciertas condiciones, un derecho establacido por lay & un nuevo arriendo cuando
expire el antiguo, El propietario esta “egalmente obligado" a conceder el nusvo
ardendo, Para el tradicional abogado especializado en derecho confractual, una
ohligacién de celebrar un contrato parece una contradiccién en los {érminos,
porque los contratos se han visto tradicionalmente como el resultado de la libre
elaccidn, aunque este ejemplo es sdlo uno de muches que exisien en el derecho
modermo. Quizds un ejemplo ain mds sorprendente, ha sido ia legislacion

" *derecho a comprar’ (contenido en sl Housing Act 1985) imponiendo una

obligacién legal sobre los municipios para vender sus casas a arendatarios
muricipales que cumplen con ciertas condiciones simples. Es bien sabido que
muchos municipios objetaran fuertemente esta legislacién, pero no obstante es
derecho y ha sido comunmenta ejecutado contra ellos. :
También existen leyes modemas dirigidas a la- prevencién de la
discriminacién que claramente se basan en la suposicion de que una parie “no
deberfa” sar libre para rechazar ¢l celebrar un contrato bajo ciertas condiciones.
Por ejemplo, la Race Relations Act de 1976 restringe la libertad de diversas
personas tales como empleados y duefios de almacén, para rechazar el trato con
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otro a causa de sus orgenes raciales. En forma simitar la Sex Discrimination Act
de 1975 hace ilegal para lus provesdores de variados servicios discriminar a las
muyjeres { o alos hombres ). Ahora estas jeyes ctorgan. en clertas circunstancias,
una accién civil compensatoria a favor de la persona que ha sido discriminada.;
en efecto, el demandante puade reccbrar una compensacién de una persona por
negarse ilegalmente a celebrar un contrato. Lo curioso s que los abogados
generalmente nc perciben tales leyes como afectando los principies del propio
derecha contractual: 2lil, la fibre eleccién sigue siendo, en teoria, el dltimo
fundamento del deracho.

Tamblén existen muchos tipos de intercambios econdmicos que fueron
eliminades en bloque dei drea del derecho contractual y tratados por ! dereche
piblico. De sste medo, las autoridades gubernamentales y locales dotaron al
consumidor con una amplia gama de servicios, tales como educacidn gratuita
para sus hijos, servicios médicos gratuitos en el Servicio Nacional de Salud,
recoleccién de basura gratuita desde sus casa, etc... Estos servicios “gratuitos”
obviamente no son gratls - sine que son pagados de una-u otra forma por los
impuestes y no por medio de un contrato. Aqui no existe libre eleccién del todo -
el consumidor debe pagar una carga o un impuesto fijados por la legislacidn o las
autoridades locales, y a menudo tiene que pagar ya sea que necesite o no el
servicio, y ya sea que el servicio sea otorgado o no; y lo que es mds, no tiene
compensactan si el servicio es pobre ¢ ingficlente. El duefic de casa a quien no
seje recogen os tarros para [a basura no puede negarse a pagar alguna parte de
sus contribuciones, ni tampoco puede' damandar por incumplimiento de contrato.
- Los abogados no conciben del todo esios intercambios come materias del

deracho contractual, porgue son regides por principios legales bastante
diferentes. Se ha dicha, por ejempla, que cuande una persana obtfene una receta
de un quimico en el Servicio Nacional de Salud no estd celebrando un contrato,
pero esta ejerciendo un darecho establacide por ley. Del mismo modo, la relacién
existedite entre un médico que trabaja en al Servicio de Salud y la autoridad
-sanitarla local esté en gran parte regulada por complejas condiciones legales, y
es inclerto si es que queda algin espacio para la aplicacién de los principios
comunes de} derecho de contrato (12). Pero pese a que estos intercambios
pueden no ser contratos, elles realizan una funcién econémica similar, y mientras
mas amplios sean esos intercambios, menos amplio sera el campo del contrato ¥
en consacuencia del derecho contractual. Ef derecho de los contratos puede
permaneacer inalterado. pero se aphca cada veza menos transaccmnes, y es:e fue
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uno de os gires observables en nuesjfo_ge(egho tal. vez especialmente en el
periodo que va apmmmadameme entre 1945 y 1980. T

El descenso de lat rmportanma asociada a fa fibre eleccidn e intencién como
fuentes de la obhgacuon también parecid llevar a una serie de cambios
fundamentales en el darecha y el pensamiento legal, aunque estos cambics no
eran siempre obvios a simple vista. Habian, por ejemple, cracientes signos de una
voluntad favorable de las cortes “para hacer un contrato para ias partes”. Cuando
dos partes entran en clertas relaciones { por ejemplo, una mujer y un hombre
instalan una casa en conjunto), puede suceder que con posterioridad ecurran
disputas, y que una parte recurra & las cortes an busca de ayuda. En semejantes
casos las cortes comenzaron a demostrar una considerable capacidad para
"hacer contratos”. Otro gran cambio en el derecho parecit descansar en una
creciente renuencia a reforzar los contratos “totalmente ejeéﬁbﬁsrédn una
seniancia por dafigs exclusivam ente provenientes de fa "pérdida de expectatlvas
excepto quizéds en obvios casos comerciales. Como vimos anteriorments, 10s
dafios por lucro cesante son sdlo justificables si es aceptado que una persona
puede imponer una obligacidn sobre sl misma, a lo menos en principio, solamente
por proponérseio. Hasta 1980 hube algunas sefiales de que las corfes se sentfan
disconformes con algunas obligaclones de este tipa. Por otra parte, cuando se
causaban pérdidas reales a una persona por haber razonablemente confiado en
lo que ofra habla“ dicho o hecho y cambiado su posicién con un resultado
perjudicial, la tenden¢ia a protegerlo con una sentencla de “dafios por confianza”
fue mds fuerte. Retornaremos a este tema en el Capitulo 22. Asl también, hube
una pronunciada tendencia de las cortes a delinear distinciones entre los
contratos ejecutorios - no ejecutados o que no habian generade actuaciones de la
otra parte basados an ella - por un lade y contratos sjecutados en- parte, por el
otro. '

La decadencia de la importancia del derecho contractual tue, en cierta
extensién, correspondlda por un crecimiento en lmportanma da ctras areas del
derecho de las obligaciones, Ea partlcular hubo un_gran crec:mleno en la
|mportanc:1a del derechc de los dafos extracontractuales, por un Iado y las
acclones restitutarias por otro, Estas otras dos 4reas dal derécho de cbligaciones
en clerto sentido lindan y se superponen con amplias dreas del derecho de
contratos. El derecho de los dafios extracontractuales a menude: protege a una
parte - ddndole un derecho a indemnizacidn de perjuicios - la eual ha confiado

Los executory conracis del Desecho Anglosajén corresponden a aguellos contratos que no han sido atn
compietaments perfeccionados o cumylidos. Son contratos cuyas obligaciones supone.n un cumplimiento
futuro (n.1d.
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razonatlemente en la owa, incluso aunque no se hubiera celebrado ningun
contrate entre las partes. Por clerto, hoy dificilmenta as ir muy lejos el afirmar que
existe un principio gener-al an el derecho segdn al cual la razonable confianza en
otro pueda crear obligaciones, incluso fuera dei drea de los contratos (13). En
cierto grado esto es reconocer que el derscho puede imponer una obligacién
sobre una persona que se ha negadc a asumir una obligacidn voluntariamente.
En forma similar, las acciones restitutorias pueden imponer una obligacidn sobre
una persona para pagar por seneficios recibides aln cuando realmente no ha
consentido o prometide pagar por esos beneficios. La expansién de las
cbligaciones es aquf, por lo tanto, equivalente a imponer obligaciones a partes
gue no las han asumida voluntariaments. Hasta ahora no exisie un principio
general en el derecho Inglés que habilile & una persona a reclamar la restitucion
de beneficios generados sin contraio - par ejemplo, la Cdmara de los Lores ha
decidido recientemente que una persona que rescata el bote abandonado de otra,
¢l cual estd peligrosamente a la deriva, no puede reclamar una recompensa por
salvamento si el rescate ocurre én un rie, aunque por mucho tiempo ha existido
esa derecho cuando ur bugue de mar es salvado en forma similar (14). Pero
recientemente la Cdmara de Los Lores ha hecho mucho para ampliar'el espactro
de’las acclones restitutorias (15), pudiendo el desarrollo de esta forma de
responsabilidad indicar un rol reducide para el derecho de contratos.

El erecimiento de la proteccidn al consumidar.
Como vimos anteriormente, el derecha contractual ¢lasico estuvo
mayormente desligado de problemas de desigualdad de poder negociador. Pera

en el siglo veinte, como el Paramento comenzé en forma creciente a utilizar el 3

sistema impositivo para redistribuir la riqueza, a menudo interfirié también en la

libertad contractual para procurar proteger al débil def fuerte o del rico. Par”

ejemplo, la legislacién iaboral fue aprobada para conferir derechos a los
trabajadores que no podian ser obtanidos por medio del contrato, a los
trabajadores; la legislacién de compra a plazo fue realizada para proteger a los
arrendadores del trate incorrecto de las compafifas financieras; y en forma similar
se promulgd fa legislacién referente a los propietarlos y arrendatarios para asi
conterir mejores derechos a estes Ultimos.

La legislacién para la proteccion del consumidor también utilizé & menudo
la creacidn de ofensas criminales para conductas que mdereg_hg_aomun sélo
serfan un incumplimiento dé conirato o INGluso Una una accion parfectamente legal.
Asi, por ejemplo, ia Trade Descriptions Act de 1968 canvirtlé en infraccidn ofrecer
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bienes para la venta en lenguaje falso o engafioso. Un incumplimiento de las
disposiciones de tal estatuto puede tener su efecto en lo contractual, a pesar de
que el estatuto estd sdie relacionado directamente con el derecho penal. Por
sjemplo, ahora es posible obtener una orden de compensacidn de una core
criminal que condena a una persona per una infracelén que ha causado pérdidas
o perjuicios a otra. Otros estatutos a veces obligan al vendedeor de marcaderfas a
proporcicnar al comprador una nota conteniendo ciertos detalles prescritos.. El
incumplimiento de tales disposiciones usualmente se convierte en una infraccién
con el resultado indirecto, una vez mas, de que el contrato puede no ser exigible
por la parte culpable.

La ley de proteccidn al consumidor més importante relativa & los derechos
contractuales es el Unfair Contract Terms Act de 1977. Se le da mayor
profundidad ai tratamiento de esta ley en el Capfiulo 18, y aqui es suficiente decir
que la Ley restringe ampliamente el uso de "clausulas de exencién” por medio de
las cuales las partes contratanies se protegen de [a responsabilidad legal. La ley
se extiende mas alld de la proleccidn a los consumidsres, desde que también
opera, dentro de ciertos limites, para [9s hombres de negocic que contratan sobra
“términos escritos estandarizados”® .

La interferencia legislativa en la libertad contractual no esta, por supuesto,
siempre dirigida a reparar el equilibrio entre el débil y el fuerte. Por ejemplo, gran
parte de ia interferancia legislativa en la libertad contractual esta disefiada para

- fornentar vastos objelivos de interés publlco Por muchos afios,. por ejemplo, ha

sido poliica de sucesives goblernos britdnicos estimular el desarrollo de Ia
agricultura para que la nacién no tenga que ser tan dependiente de la importacion
de alimentos - algo que hace al pais especialmente vuinerable en tiempos de
guerra. En Jofinson vs.Morston (16) la Camara de los Lores contaba con esta
politica plblica para sostener que un arrendatario agricola no podia cortratar
fuara de las proteccionas conferidas a él por el Agricultural Holdings Act 1948. Por
cierto, tal era a atmdsfera general en ese tiempo que lz Cdmara de los Lores
insistid que ya no se podfa aceptar en forma general que los derechos conferidos
por ley pudiesen negociarse libremente. £l problema estaba en la interpretacion
del estatuto particular, el cual era realizado sin ninguna presuncida de que la
libertad contractuaf prevalecfa sobre los derechos establecides por ley.

Asi tamblen se hizo més comun en este penodo gncontrar Iegls!acmn con
objetivos econgmicos pubIICDS como. el control de Ia mﬂacnon Tal legistacién a
menudo termind limitando la ||bertad contractual por ejemglo, estipulande que un
depdsito minimo era necesario en ciertas transacciones de compra a plazo, o
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incluso (come se hizo mas de alguna vez) intentando controlar los incrementos de
salario por ley. Una vez mds, en un diferente tipo de casos, 1a cooperacidn
internacicnal fue a menudo el origen de legislacién que, en gran parte, codifico
los términos de un contrato particular, por ajempio contratos para el transporte de
bienes por mar.

Las corss responsables del manejo del common faw de los contratos rara
vez intentaron ir per el mismo camino, esto es, fueron muy vacilantes en
desarrollar principios que interfirierant en la libartad coniractual y que anularan
coniratos libremente celebrados, incluso cuando una de las partes era
riotoriamente mas débil que !a otra e Incapaz de proteger sus propics interases.
Pero a mediades dsl siglo veinte los jueces-fueron claramente influenciados por el
misma tipo de consideraciones que inspiraron gran parte de esta clase de
legislacién - es decir, sintieron una simpatfa por el pequefio consumidor, la parte
contratante débil que se encontraba & si mismo obligado a un contrato de empleo
o de compra a plazo injusto © severg; y a pesar de que las cortes rara vez
utflizaron el poder para anular los términos reales de un contraio podian, y a
menudo trataron, de ayudar a la parte mas débil. Per ejemplo, “incluysndo”
términos apropiados, ¢ por medic de un graceso berevolente de "construcclén” de
los términos que efectivamente sran hallados on el contrato. Hacia el tarcer cuarto
del‘presente siglo, escritores docentes, y posterdormente jusces y abagados en
gereral, cormenzaron a preccuparse de gue la presencia de desigualdad de poder

- negociador socavaba la legitimidad de los contratos, y asf acababa con uno de los

soportes que antes se usd para justificar la imposicién de la coercién estatal.

5, ACONTECIMIENTOS A PARTIR DE 1880: ;RETORNO A LOS PRINCIPIOS
CLASICOS ?

Durante la década pasada, el clima politico y econdémico ha cambiado
dramé&ticamente en Inglaterra, y las virtudes de los principios del libre mercado
estan siendo proclamados una vaz més. De muy diferentes maneras las politicas
del gobierneo y del Parlamento han ido marcha atrds desde la eleccion de la Sra.
Thaicher para su primera administracién an 1879, Si, como ha sido sugerido més
arriba, la decadencia del rol ds Ia libre eleccion en ei pariodo entre 1870 y 1980
iue una de las causas de! descenso de Ja imporancia de la libertad contractual,
entonces, deba reconocerse gue gn los litimos diez afios arduos esfuerzos han
sido realizados para revigorizar la libre aleccidn. Al mismo “tiompo ha habido un
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considerable resurgimiento de Ia creencia en las vunucie_s_emnémlcas del sistema
de libre mercado y también ha habido un creciente-interés ( espemalmante an
Estados Unidos de Norteamérica) en[a refacidn entre los principios legales y
econdmicos. Parte de ese trabajo ha llevado a una re-examinacién de ias normas
legales & ideas que han dominado por cien afos o mas, y esto- ha desafiado
aigunas de las asunciones que subyacian af descenso de la importancia de la
lisertad contractual. Todo esto sugiere que la decadencia de la fbertad
contractual ha sido detenida y otra vez el pdndule se esta inclinando a su favor.
Ademnds, esta renovada oscllacidn del pénduio parece establecida para
durar por algdn tiempo todavia, cualquiera que sea el resultado de las proximas

elecciones, Tados los partidas politicos aceptan ahora las virtudes { dentro de -

limites variables ) del libre mercado, del libre contrato, e incluso aquelios que se
oponian a las tendencias actuales parecen ahora haber aceptado muches de los
cambios reclentes como esenclialments irraversibles.

Estos cambios en el clima politico v econdmice han, po'r supuesto,
producido cambios en el derecho, especialmente en la legislacién. Pero el
derecho de los contrates es en su mayor parte common law y quizés podra
parecer & primera vista que el commoen law continda en su curso imperturbable y
no influenciado por camblos politicos y econdmicos en ¢l mundo exterior a las
cories. Es poco probable gue muchos libros de derecho contractual mencionen el
cambio en la direccion politica que sobrevino con la eleccidn de 1979. En
Inglaterra la tradicién de “neutralidad” poiitica de tas cortes es tan fuerte que
abogados y jueces gensralmente no invocan ideologias politicas y econdmicas al
discutir materias de derecho contractual. Pero muchas asuntos legales son
profundamente afectados por preconcepciones subyacentes. Es por ejemplo,
posible, que haya muche desacuerdo, incluso respecto del problema bésico de si
el derecho deberia dejar a las partes cometer sus propios errores, 0 si @3 una de
lag funciones del derecho de los contratos proteger a los débiles de su propia
neced_ad. Es por lo tanto necesario, incluso en un texto introductorio como éste,
considerar ¢como esta nueva inclinacién del péndule en favor de la libertad
contractual esta siendo justificada, cuales han sido sus implicancias y qué pueden
deparar para el futuro.

Parte de la justificacién es, por supussto, puramente politica, lo.que
quuare decir gue simplemente ha habido una renovada fe ‘en aigunos de los
principios subyacentes tras la libertad contractual - mayor creencia en el derechd
del individuo & hacer sus propias libres elecciones y la creciente desilusién
respacto de la sabiduria de la toma de decisiones colectivas y burocréticas. Asi
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también, ha habide uns ‘eada ncxa a apararse del uso del sisiama impositivo para
fines de redistribucidn de ia rlqueza La benevolencia eslatal y el paternahsmo
son hoy menas papulares que lo que eran una o dos décadas atrés. XSS Menos
confianza en que “"el Whitehall sabe lo que es mejor”, una mayor creencia en gue
a los individuos se les deberia dejar hacer sus propics acuerdos, Todoes estos
cambios reflejan una renavada fe en la libertad contractual. Al mismo tismpo ha
habido un retorno hacia el mayor uso del sistema competitivo - mayores
gratificaciones para aquellos que triunfan, y menar ayuda para quienes fracasan.
ta libertad contractual tiende a producir precisamente estos resultados, desde
gue fa no interferencia en los contratos significa que a aguelios que estan mejor
situados para beneficiarse del uso de sus habilidades ¢ recurses, se les dejara
gozar de sus ganancias. Aln mas, estos cambios politicos han conducido a una
caecida drea de aclividad para los principios contractusles a costa de la
regulacién plblica. Como notamos con anterioridad, la declinante impeorancia
asoclada a la libre eleccion en el perfodo antre 1870 y 1980 llevé a muchas
actividades a ser manejadas por entes plblicos quienas exigieron impuestos para
sus proposﬂos La reciente pnvatlzactén de muchas actwldades sngmflca que
derecho plibtico y regulacién, estaran ahora una vez_mas en el area general de
los contratos. T T

Otra justificacion para el recuante cambic de dlreccién y una que
conflrrna que muchos de estos cambios serén probabiememe permanentes es

que’el paternalismo es probablemante menos necesario hay que lo que era cien 5 -

incluso cincuenta afios atrds. Los britdnicos son en la actualidad me,jér educados
y mas sofisticados de lo que eran. Estan menos necesitados de proieccién
paternalista. Por supuesto slempre existirdan unos poces socialmente
inadecuados, flojos e irresponsables, quignes son incapaces de cuidar en forma
adecuada de ;sus intereses econdmicos; por ejemple, siempre existirdn los
desaforiunados, los incapacitades y los desempleades; y muchos en estos grupas
puede gue sigan necesitando alguna proteccion paternalista, aungue no deberia
asumirse que aguellos gue necesiten apoyo financiero son necesariamente
incapaces de manejar sus asuntos una vez que se les ha proveido del apoyo
necesario. Perg la gran mayorfa de las personas estan hoy mucho msjor
aquipadas para hacer sus propios contrato y para juzgar sus propios intareses,
sin proteccién paternalista. £l gran crecimiento de |a vivienda y la copropiedad es
un factor significativo en esta mayer sofisticacién aconomica. Més adﬁ, la
aconomia es Tucho mas competitiva y el consumidor tiene muchas mas opciones
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de las quepunto las tendencias vigentes se deban a esios cambios sociales
acluales, y hasta qué punio son el resuftado da los valores cambiantes. Méas atn,
la economia és mucho més competitiva y el consumidor tiene muchas més

-ppciones de las que existian 2 o 3 décadas atrds. Fus sugerido mas arriba, que

no hace mucho tiempo airds una persona que queria comprar una casa habria
tenido poca libertad de eleccién con respaecto a los términos y tasas de interés de
la hipoteca otorgada a la sociedad constructora. Sin embargo, hoy en dia una
sorprendente variedad de opciones estd abierta al consumidor - &l puede pedir
prestado (por ejemplo) para una hipoteca a una tasa de interés fijo, 0 & una tasa
que es fija por un nimero varlable de afios {a su opcién) v Ias tasas varian
importantemente de un prestamista & otro.

Aparte de los cambics en los valores politicos ha habido un nueve
gran interés, como ya hemos dicho, en la relacién entre las normas legales y sus
efectos econdmicos; y esto ha sido también un importante factor contributive del
actual resurgimiento de la liberiad contractual. En forma breve, ug_g_ﬁz.m_élsje
estd digiendo que la Jibertad contractual es_un instrumento principal para la
eficiencia scandmica. Aceptar i fibre eleccién de los consumidores sngnmca que
los provesdores tisnen que producir lo que los.consumidores desean y un aspecto
esancial de la eficiencia econdmica es que la sociedad deberfa producir lo que los

consumidoras quieren. Subvencionar industrias ineficientes { por ejsmpio )

significa que son dedicados excesivos recursos a la preduccidn de cosas que 10s
consurnidores no desean comprar al verdadero costo gocial al cual se producen.
Asf también, leyes como las usadas para restringir fa disponibilidad del crédito del
consumidor { depdsitos minimos, por ejempio ) y leyes de control cambiario ya no
son aceptadas por el gobierno ya que distorsionan el mercado. Han side por tanto
derogadas, y el drea de libertad contractual ha sido correspondientemente
ampliada.

Para nuestros propdsitos, es guizds mds relevante notar coémo es
hoy reconocido por los economistas que la interferencia legislativa directa en el
iibre contrato a menudo tiene resultados desastrosamente ineficientes. Por
ejemplo, hoy es ampliamente comprendido que muchos afies de control de renta
y leyes de proteccién de los arrendatarios han destruido ampliamente el mercado
de las propiedades rentadas en Inglaterra. Debido a que los arrendatarios estdn
tan bien protegidos, las rentas proporcionan un muy bajo retorno de ganancia en
la inversidn del propietario, y consecuentements pocas personas estan
preparadas para invertir en 1a oferta de casas para la renta. Asi, esto crea una
disminucion en el mercado de arriendo de vivienda, el gue puede ser bastante
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artificial, y el que no existiria si los progietarios fueran autorizados para cobrar
una renta mas conveniente. Un caso similar es aguel de 1a legislacidn de salario
minimo. Aunque el movimiento sindical y el Partido Laborista permanezcan
aferrados a la creencia en semejante legislacién come una via de proteger a los
sujetos de bajos ingresos, la mayoria de los economistas creen que aste tipo de
legislacién simplemente conduce a la ineficiencia: eleva el costo de los bienss o
servicios producidos por las personas de més bajos ingresos por sabre su valor
econdmico adecuado.

Mas alin, esa interfarencia legislativa en la libertad contractual
no sélo conduce a una ineficiancia econdmica, hoy también es ampliamente
pensado que a largo plazo tiende a dafiar a las mismas personas a las cuales se
propone proteger, La legislacidn de salarie minimo, por ejemplo, aumenta el costo
de los servicios de los empleados para el empleador. Pero incluso el més
elamental conocimiento sobre economia demuestra que incrementar los costos es
reducir la demanda. Incrementar el costo de la fuerza labora! (esto es los
salarios), no es difersnte de incrementar el costo de cualquier otra cosa. Si es
més costoso emplear trabajadores porque se Incrementan los salarios {ya sea
como resultado de una ley de susldo minimo ¢ por cualquier ofra razén) la
demanda por o que los trabajadares producen bajardn, vy de este modo la
demanda por los propios trabajadores. Entonces un salario minimo Impuasto
legalmente pueds, a corto plazo, dar al empleado mas dinero, paro puede que a
largo plazo, lo lleve a perder su trabajo, y en términos agregados, por lo tanto, a
un mayor desempleo. Algunos afios atras se le dio amplia publicidad al caso de
un propietario de un pequefio café el cual estaba empleande a una mesera a
quien le pagaba menes que el salaric minimo prescrito. Cuando los hechos
salieron ala luz, a &l se le pidié que subiara el salario de la mesera al minime. E!
protesté que a ese valor el café no podfa operar con ganancias y entonces fue
cerrade. La mesera perdié su trabajo a pesar de gue ella éstaba dispuesta a
trabajar a un menor sueldo. Acé parecs claro gue ambas partes estarfan mejor st
se les hubiera dejado hacer su propio cantrato sin interferencia legal. También lo
estarfa el plblico, porque habria tenido un café ol gue al menos habrfa sido
frecuentado por una cantidad suficiente de personas como para pagar'un salario
suficiente para persuadir a la mesera de trabajar alli. Este fue, per supuesto, un
caso muy simple, y el efecto econdmico de tales leyes es a menudo més complejo
y dificil de estimar. Pero estas implicancias econdmicas de la interferencia
legislativa en la libertad contractual astén indudablemente ayudanda a impulsar la
nueva oscilacién del pénduto de vuelta a los principios de !a libertad contractual.
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Entonces nuevamente los economistas estan tratando de recordar
a los abogados { aunque acd, hasta ahora, con peco exito ) que interferir en
algunas de los términos de un contrato probablemente sdlo afecta el costo de la
negociacién, y puede que sea indtil, o absolutamente perjudicial para quienes se
pratende ayudar - a menos que fambién los pracios estén controlados. Par
gjemplo si la legisiacidn “otorga” a los consumidores que compran bienas,
derechos establecidos por ley, que los fabricantes no pueden violar, el casi
segura resultado serd el de incrementar el precio de los hienes. Muchos
consumidores puede que no cbjeten: esta alza de precios, porgue son afortunados
en comprar los nuevos derechos al mismo precio - pera el argumente econdmice
es que estos consumidores no serdn afectades por la legislacidn ya que de todos
mades eilos deberian haber sido capaces de comprar esos derechos en la forma
ordinaria, si estan dispuestos a pagar por ellos. Los consumidores que serdn
afectados por e cambio legal san aquelios que no piensan que lo$ derachos
valgan el precic exira, ya sea porque no pueden afrontar ei alza, o por cuaiquier
atro motivo. Estos consumidores serdn perjudicados por la legislacién ya que son
privados de la posibilidad de comprar los bienes sin estos derechos asociados.

‘Es ( bajo esta perspectiva ) como si una ley fuera aprabada forzande a todos los

autos a terer ventanas eléciricas, en vez de permitirles que sean vendidas como
un opcional extra. Ahora este argumento paricular no ha tenido, hasta el
momento, un impacto notorio sobra el derecho, o incluso en'la forma en que los
abegados (¥ los consumnidores ) piensan. Y bien puede ser que el arguments sea
defactuoso, o no es, por alguna razdn, aplicable en clertos contextos. Pero es un
argumento que probablements sea mds oide en el future, y ciertaments uno que
debe ser enfrentado, ' ' '

En forma similar, una vez més se estd diciendo, como se dijo
durante. el apogéo de la fibertad contractual, gue la desigualdad:aa poder
negociador, y GUAIGUIBT Ihjusticier reSUNERTE 8n 1as términos contractuales, no es
una materia con la cual el derecho contractyal deberia involucrarse. La
daesigualdad de poder negociador es una peligrosa justificacién para ertrometérse
en los contrates. Sl existe un mercado verdaderamente competitivo, funcionando
bien, entonces ahl no deberfa existir problema alguno relativo a la desigualdad de
poder negociador, porgque los consumidores siempre pueden ir g otro lugar. Sin
duda, que el comprader comdn no puede realmente tratar de negociar con J.
Sainsbury pic. pere si ne le gustan las mercaderias o pracios allf ofrecidos, pueds
encontrar muchas otras tiendas vendiendo lo que él desea. En ese sentido incluso
el comprador més pequefio tiene tanto poder negociador como el negecio més
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grande, mientras exista un verdadero mercado competitive. La mayor amenaza
negociadora da todas, es hacer el negocio en algun otre lugar. Por supuesto, s
existe un problema serio de monogolio, y si esa es la fuente de la desigualdad de
poder negociador, entonces diferentes medidas pueden necesitarse para
introducir una mayor competencia al mercado, o quizés en algunos casas ( como
con las Empresas de servicio publico ) algin grado de control piblico sea
necesario. Y esto es, por certo, concedido incluse por el actual gobierno, el cual
al privatizar los suministros de gas y teléfeno, los ha sometido a alguna medida de
contrel pdblice, v no los ha dejado totalmente libres para imponer sus contratos al
pubfico. En cada caso, por o tanto, el argumento vale la desiguafdad en el poder
negomador es Insuficients fundamento para la _interferengia_en__contr contratos
negocrados lbremente. Por “clerto, el funcmnamlento eficiente del mercado
requiare realments que a aquellos cen gran pader negociador deberia serles
permitido usario - todos aguellos con talentos extraordinarios - sean jugadores de
ititbol o cantantes populares, deberfan tener derecho a cobrar lo que el mercado
esta dispuesto a pagar. Cualquiera que tenga algo que otra persona desee
muchisimo tiene un poder negociador desigual, si esa cosa posee escasa oferta,
y:deberia tener darecho a vendsrio a cuanto pusda obtener.

Esto significa, entre otras cosas, que mas o menos en los dltimos
15 afios el gobierno actual y la politica legisiativa han buscado, al menos a largo
plazo, restaurar la libertad contractual en ciertas 4reas en las cuales ha estado
mucho tiempe ausente, asi como, por ejemplo, control de alquileres y legislacién
de salario minimo. Se ha entendido, por supuesto, que los arrendatarios pobres o
los trabajadores de bajos ingresos, pueden necesitar apoyo'financiem por pare
del Estado; pero la tendencia moderna es suministrar ese apoyo directamente a

quienes lo necesitan, més que tratando de usar el derecho contractual comeo un

medio redistribuider de riqueza, Existe claramante mucho acierto en este cambio
de politica. Si los arrendatarios son tan pobres como para pagar una renta
apropiada, entonces necesitan ayuda financiera, pero no es tan claro porgus esta
ayuda deberla ser suministrada por los propietarios mas que por los
contribuyentes; y de iodos modos, como hemos visto, tratar de forzar a los
propietarios a hacer el trabajo de los servicios de seguridad social significa
simplemente que habrédn muy pocos propietarios, y muy peca inversin en la
construccién de propiedades para la renta. De forma similar, s un trabajo es de

valor econémico ian paquefio que no se le puede pager un salaric que se.

considere socialmente adecuado, puede haber un caso que requiera ayuda

¥

38

financiera, pera una vez més, no es claro porqué esta ayuda deberia ser otorgada
por el empleader antes que por el Estado. T~

Los modemos escritores da estos asuntos econdmicos ne se han
plvidado bajo ningin respecto de algunos de estos argumentos esbozados con
anterioridad, que llevaron a la declinacion de la creencia en la liberiad
contractual, El difundido uso de contratos tipo, por ejemplo, y el hecho de que las
partes contratantes a menudo no entienden, o ni siquiera lesn los términos por los
cuales se obligan, es un problema que ain debe ser resueito, si es que los
principios de la libertad contractual van a gobernar una vez més. Un posible
acercamiento a estas dificultades es tratar de distinguir entre dos cuestiones por
separado. El primer asunta es sl una pare contratante realmente ha acordado o
aceptadc los términos en cuestidp. Y el segundo asunto es si aquellos términos
son justos o razonables. La primera cuestién se dice que tiene relacion con la

“{usticia procedimental’ - se refiere al proceso por el cual los centrafos son -

hechos, es decir, a las reglas que operan dentro del mercado. Es aceptado por
todos que este es un asunto propic del dereche de los contratas. Pero la segunda

cuestién se rafiere a una “justicia sustantiva”, y eso se relaciona con e! resuitado

da los contratos. Muchos escritores modemos de asuntos econdmices insisten en
que fa segunda cuestion no es una materia apropiada para ser resuelta por el
derecho: ellos insisten que la justicia de los términos en si, siempre se reflejara
an &l pracio, y es de todas formas algo que las partes contratantes deben

responder por si mismas. En clerto sentido, la aceptacién de esta distincidn entre

justicia procedimental y sustantiva es el asunto mas fundamental en el derecho
contractual modemo y en la teorfa, pero como en el caso de muchos asuntes de
ideolégicos similares, una adherencia rigida a la distincidn es difcil en la practica.
Retornaramos a este Importante asunto er el Capitulo 16.

El actual estado de los principios 'y poiiticas subyacentes a gran

parie del derecho contractual es muy dificil de resumir, porque “{efmerias, en .

efecto, dos grande§ tefidencias que cofren en direcciones opuestas. Por una
parte, teréMmos [ nueva tefidencia hacla un resurgimiento de los principics de 1a
libertad contractual, aunque esto significa un retrocest a Tas ideas de comienzos
del siglo d|ecmueve Y por |a otra parte, tenemos la antlgua tendencia, que deriva
de finales del sigio diecinueve, alsjada de I la Tibertad contractual, Esta antigua
tendencia ha ide quedando sin fuerza, pero™ds ‘fiRguna manera se ha detenido
completamente. For ejempio, la Directiva de la Unidn Europea de Proteccidn &l
Consumidor, de la gue se trata en el Capltulo 16, muestra como en algunas araas,

tas ideas y valores contrarias a la libertad contractual se mantienen fuertes. En
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todo caso, las antiguas tendencias han dejado como secuela muchas leyes que
permanecerdn vigentes hasta, y si es que, s¢ dispanga de gllas. De este modo
aln tenemos grandes cuerpos de dereche derivados del periodo 1870 -1880,
cuando Ja liberiad contractual estaba en decadancia. Tenemos mucha legislacidn
proteccionista y paternalista en las leyes. La maycrfa de esta legisiacién
probablemente seria defendida por abogados educados en la atmésfera reinante
antes de 1980, aunque parte de ésta ciertamente parece cantraria a la tendencia
moderna. Gran cantidad de legisiacion moderna relativa al crédita del consumidar,
por ejemple, 8¢ muy proteccionista y paternalista. Interfiers en la libertad
contractual @ una gran escala. inevitablemente eleva el costo del crédito del
consumider, porque las compaiiias financieras deben decidir el costo adicional
impuesto par los consumidores que Incumplen sus obligaciones contractuales
amparados en la legislacién. Mds aln, existe un riesgo adicional de que
semejante legisiacién realmante proteja al incompeterte y al irresponsabla a costa
del honesto y ahorrativo. Este tipo de “otorgamiento de subvenciones” es una
caracterfstica comin de gran parte de la legislacién de este periodo. Es un
producte natural de la filosofia colectivista mas gue de una filosefia individualista.
Parece contrario a la moderna oscilacion gque retorna a la libertad contractual,
Pero es muy dudoso que muchas abogados o politices estén adn preparados para
aceptar que esa legislacién esta obsoleta. La legislacién que confiers derechos a
las partes contratantes es aln frecuentemants anhelada por muchas
or_gamzacmnes disputarian el arguments de los economistas que tal legislacién va
& menudo en contra de los intereses de quienes parecen ser beneficiados por
elia.

Entonces una vez mas, la decadencia de la importancia del
derecho contractual durante el perfodo que va entre 1870 y 1980 fue
acompafiade, como notamos con anterioridad, por un crecimiento de la
importancia de otras dreas del derecho de obligaciones, particularmente el
deracho de los dafics extracontractuales y el derecho de la restitucidn, los cuales
frecuentermente impanen obligaciones sobra aquellos gque no han acordado
soportarlas. Parece poco probable que la nueva oscilacién del péndulo de la
libertad contractual haga qus los abogados den vueita sus espaldas a estos
desarrollos legates de los (iltimos treinta ¢ cuarenta afos, los cuales, a la mayoria
de los abogados les han parecido innovadores y productores de mejorias. No
obstante, existen sefiales {como veremos mdas adelante) de un leve retroceso del
derecho de daiios extracontractuales en la década pasada, de las dreas en donde
tal dergcho se superpone particularmente a derecho contractual. Por clerto, hasta

39

40

ase punto, parece que en (a tendencia actual estd una vez mas raviviends la
primacia del derecho contractual sobre otras dreas del derecho de obligaciones .

Por supuesto el retorno a la libertad contractual no significa que
“todas” las leyes y toda la interferencia legislativa en los contratos privados sean
ahora sospechosas incluso para aguellos que apoyan enteraments las nuevas
tendencias. Parte de esta legislacién, como vimos anterdormente, se basa en
amplios asuntos de interés plblico, y no es motivada por ideologfas paternalistas
y proteccionistas. Entonces, leyes como el Agricuifural Holdings Act, que son
disefiadas para promeover la agricultura Britdnica, aln pueden ser haliadas
interfiiendo con la libertad contractual, como vimos antes. Nuevamente, no hay
un rechazo del medemo entendimiento del problema de las “extaernalidades” - no
hay un retorno a la creencia simplista de los afios anteriores a 1870 de que todos
los contratos privados deben ser considerados en interés publico simplemente por
estar an inlerés de las partes, Por otra parte, es indudablemente cierio que la
oscilacién modama ha flevade al abandono de muchas antiguas intervenciones
en el libre contrato, que descansaban en vastos asuntos politicos, como las
antiguas regulaciones que restringian la amplitud de los contratos de compras a
plazo, legislacién de contral de pracios, y controles de cambio de moneda.

Paro otras intervenciones de la libertad contractual se mantienen,
y generafmenta no se considera que sean incongruentes con las nuevas
tendencias. En parte, esto se debs al hecho paraddjico que la libertad contractual
puede ser utilizada de muchas formas que en realidad limitan la libertad
contractual. Asi, leyes que parecen restringir la libertad contractual pueden en
realidad estar disefiadas para intensificar otras areas de la libertad contractual.
Ast, por ejemplo, el common /awy las normas contenidas en leyes disefiadas para
derribar o incluso prohibir précticas restrictivas de la competencia (como veramas
en mas detalle en el Capitulo 17) Son en clerto sentido interferencias con la
libertad contractual, pero ellas en realidad tienen el propdsito de intensificar la
Nibertad contractual a través de resguardar el funcionamiento del mercado.”

En cuanto & lo que toca al deracho comin, los cambios en el
clima pelitico y econdmico de Ia Ultima década también parecen estar tenjendo
cierta influencia, como se verd con mas detalle después Existan indicios, por

equadad para ahwar @ una parte_contratante de s efectos de cldusulas penales
severas o de ck c!ausuias relauvas a la pérdida de, derechos esta siendo cercenada

Si esfos cambios de diraccién verdaderamente justificables, desda un punto de
vista sofisticado de lo que la libertad contractual requiers, es una cuestion que
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serd tratada més adelante. Asi también, hay sefias de que las cortes estan hay (
como sus predecessres de comienzos def Sigio diecinueve ) cada vez Mas regaeios
a usar el derecho para proteger a las pares con:ratantes déb:les_ de [as
consecuencias de su propia necedad o ignorancia. Y quuzas 'S también hay ¢ IndlCIOS
de que existen dudas cada vez mayoﬁﬁs?e‘cm‘del uso el dereoho contractual
como dispositive de redxstnbucmn Clartamente existe un notable paralelo entre el
régimen de los principios "del mércado a nivel politico y el régimen de la libertad
contractual en la esfera legal. En ambos casos, la fuerte tendencia actual
consiste en exarminar primero la situacion del mercado, y despuéds considerar si
existe una justificacion adecuada para la interferencia en sus resultadoes, ¢ no. La
evasion de estos dos puntos, antiguamente tan comuin, ahora parace ser
desaprobada, y con cierta justificacion, ya que no significé una contribucién para
la claridad del pensamiento.

6-  LOS PROPOSITOS DEL DERECHO DE CONTRATOS.

Después de esta larga introduccion, bastard con discutir brevenmente un tema,

que también podria ser tratado en extenso, esto es los propdsitos del derecho de
contratos. Como se deduce de Ia introduccién anterior es evidente que el derecho
de contratos sirve muchos propdsitos, y llavarfa a confusidn el insistir {como
algunos juristas y tedricos han hecho) que el derecho de contratos esta disefiado
. sirpplemente para facilitar los pianes privados, o sostener o funcionamiento del
mercado, ¢ hacer cumplir las promesas, o protgef las expectativas razonables. Sin
duda que realiza estas cosas, las que son un slemento central en el derecho de

contratos. El dereche contractual facilita y fomenta el intercambic ibre y

voluntarie, al reconocer gue dichos intercambios tienen efeclo legal y ‘hacer
cumplir fes acuerdos para efectuar dichos intercambios. De este moda el derecho
de contratos Te da efecto legal al funcionamiento del mercado, permitiendo s/
que las actividades de negocios y comercizles sean realizadas eficientsmente.

El derecho de: corztratos tamblsn facmta Y. fcmenta Ia pIamﬂcac:én privada
de los individuos at dar efecto alas mtencmneg con fas que ellos ~RECen sus
transaccionas y planes. Esto permite a los individuos no sdlo operar ar anaazmants

como consurnidores en el mercado, sino que tamblén en muchos aspectos

privados de sus vidas que pueden tener implicancias econdmicas, aunque elfos
no estdn dentro ¢l mercade como es normalmente entendido. Al cumpli us
propdsitos fundamentales el desacha de contratos tiene tres aspiraciones
principales. T T o
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Primero, estd inspirado en el deseo de hacer cumplir !as promesas y
proteger las expectatwas rézc?nables que son generadas por las promesas y por
otras formas de candurta. - B

En segundo lugar. gl dereghiq de contratos esta. fuertemente influenciado

por las instiluciones subyacentes del derecho.de bjene,s, por lo tant_l_.[nleniras

propiedad, en general no apoya ni re_conoce_gransferencnas de_g__ _g_gdad o dinero
que una persona ha obtenido sin algln intercambio; las transferencias sin
intercambio  son ampliamente concebidas como constitutivas de  un
enrquecimiento injusto de una parie a expensas de la otra, y esto es comunmente
un fundamente para la intervencién legal. Usualmente esto es hecho invocando
un cuerpo separado de normas conocldo como &l Derecho Restitutorio, pero el
derecho de contratos es en si mismo fuertemente influenciade y afectado per a
idea que el enriguecimiento injusto ne debe ser permitide. Hay, en efecto, un
sentido en el que tedso el concepto de enriquecimeinto injusto es la imagen
espejada del concepto de intercambio.

En tercer lugar ¢l derecho _de contratos estd tambidn _dlﬁpjﬂo para
prevenir cieio tipo de perjmc::os Eartlcu armente los de naturaleza econémiica, o
al menos para compensar a aquellos que sufren d:chos dafios. Scbre todo intenta

proteger & aquelles que han, _Qonﬁadn_[amablemacw;?:ﬁrtsas o
canducta de otros, del dafio o pérdidas en que habrifan THCUTIde- como:

consecuencia de su confianza. En este respecto, el derecho de contratos se
superpone con gran parte del derecho de dafios extracontractuales el que
también trata de protger a aquellos que son dafiados por otros. Pero mientras sélo

- una pequefia parte del derecho de dafios extracontractuales dice relacidn con

dafios que son consecugncia de haber cenfiade razonablemente, este es el
principal punto de atencion del rol del derecho de coniratos en la pravencidn de
perjuicios.

Porque ei primero de estos tres propésitos es usualmente visto camo como
la funcidn fundamental e incluso exclusiva del derecho de contratcs;’hay una
tendencia (como hemos visto) a tratar las obligaciones contractulaes como auto
imbuestas, y por lo tanto a pensar que el rol del derecho de contratos de decidir
gue promesas deben hacerse cumplir y como hacerlo es relativamente uno
mener. Entones, las ideas de la comunidad sobre justicla y equidad son vistas
como teniendo un rol pequedic en el derecho de contratos. En esto, hay una base
de verdad con respecto al primero de los tres propésitos principales del derecho
de conirates, pero incluso en relacidn a este objetivo, el punte es por lo general
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fuertemente exagerado.Mientras que muchas obligaciones contractuales son auto
impuestas, otras no lo son; Es, par sjemple, la ley 'y no las partes quien debe
decidir que tipo de expectativas son razonables y por lo tanto deben ser
protegidas. En cualquier evente, la totalidad del sistema de acciones del derecho-
decidir que tipe de acciones conceder a la parte por el incumpilemiento del
contrato-es mayormente impuesto por la ley, y no decidido por las propias partes.

. Con respecto al sequndo y tercer propésito de! derecho de caontrates, es de
algtin modo evidente que eltos requieren una infusién sustancial de los valores de
la comunidad. Decidir que tipo de enriquecimiento es injusto y que tipo de
confianza es razonable, elementos esenciales en el segundo y tercero de los
propdsiles principales del derecho de contratos, son materias que deben ser
hechas con referencia a-las ideas de justicia y razonabilidad de la comunidad.
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{ 1} “Introduccidn a ia filosofta del derecha” ( reimpreso en New Haven, 1961 }, p.
236 '

{ 2) El tema es tratado detenidamente en ml obra “El Apogeo y Decadencia de la
Libertad Contractual” { Cxford, 1979 ).

{ 3 ) Para un farnoso fallo en este sentido, ver Pringting and numerical Registering

Co. vs. Sampson ( 1875} LR 19 Eq a 4665,
{ 4 ) Saunders vs. Anglia Building Society ( 1971 ) AC 1004,

( 5 ) Ademas, como se verd mds adslante ( ver post, p. 196 )} no son sdlo los
documentos “firmadeos” los que pueden volverse obligatorios en este sentido.
Tode tipo de condiciones contractuales pueden ser, y a menudo son,
incorperadas en- contratos “por referancia” incluso sin ser vistas por una ( o
incluso ambas ) de ias partes.

(6) En Liverpoo! CC vs. Irwin ( 1977 } AC 239 [a Cdmara de [os Lores se enirentd
a un arrendamiento de una auteridad local que fue registrado en un documento
que simplemente listaba lo que se le exigla hacer al arrendatario.y lo que le
estaba prohibide. Nada se decfa respecto de las obligaciones del arrendador. A
partir del Housing Act 1980 existieron términos “implicitos” esiablecidos por ley
rigiende algunas de estas materias.

{71{1956) AC 898,

{8 ) Hifi Mulji vs. Cheong SS Co ( 1926 ) AC 497 a 510.

(9) Ibid., 2509,

(10 ) Dahl vs. Nelson, Donkin & Co. ( 1881) 6 App. Cas. 38 a 39.
(11 ) N. 7 supra, a 728.
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624,
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{13 ) Ver Lord Diplock en The Hannah Blumenthal { 1938 ) AC 834, 918. Como
veremos mds adelante { ver post p. 148 ), muchos casos de este tipo son
resueltos bajo una doctring llamada "estoppe! pero cuaiquiera gue sea la
calificacién atribuida al caso, el resultado ¢s proteger a alguien que ha confiado
en otro a pesar de gue no existe un contrato completo en el sentido legal.

(14) The Goring ( 1988 ) 1ALL ER 8411,

(158) Ver Lipkin Gorman vs. Karpnale (1891) 2 AC 548; Woolnich Building Society
vs. IAC {1993) | AC 70.

(16) (1980 ) AC 37.
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FORMA'Y SUSTANCIA EN EL DERECHO
DE CONTRATOS

Patrick S. Atiyah

1. Dos tipos de razonamiento juridico. A través de las diversas 4reas
del derecho parece posible encontrar dos tipos diferentes de
razonamiento juridico. Existen, por una parte, razones de
sustancia’. Si estamos considerando, por ejemplo, la norma que
deberia regir una situacién determinada, podemos ponderar una
variedad de argumentos relacionados con la conveniencia o
correccién de esta norma o aquella. Si nos preguntamos si una
persona deberia pagar dafios a otra podemos tomar en cuenta una
serie de consideraciones que discurrirdn en una direccién o en otra,
pero esas serdn en su mayoria razones de sustancia que apuntan
directamente al fondo de la cuestidén. ;Cometié el demandado, por
ejemplo, un delito contra el demandante? :Causé su conducta
algin dafo al demandante? Y asi sucesivamente. Igualmente si
estamos disefiando un procedimiento para la resolucién de
controversias, podemos ponderar las razones para permitir que las
partes recurran a tales o cuales evidencias, o para que dispongan de

Traducido de: P. S. Atiyah. Essays on Contract. Oxford: Clarendon Press, 1986, Chap. 5, pp. 93-
120. Traduccién: Rodrigo Soto Silva.

L Veasé R. S. Summers, Two Types of Substantive Reasons: The Core of a Theory of Common Law
Justification, 63 Cornell Law Rev. 707 (1978). Las distinciones que estoy haciendo difieren de las
establecidas por el Profesor Summers en ese trabajo; sin embargo, en otras partes el Profesor
Summers distingue entre dos concepciones del derecho como “Reglas” y “Razén”. Veasé, Working
Conceptions of the Law, 1 Law And Philosophy 267 (1982). Esta distincién es ms cercana a la que yo
utilizo en el presente texto. Desde que éste texto fue escrito, el Profesor Summers y yo hemos
estado trabajando en una investigacién (Tentativamente titulada Forma y Sustancia en el Derecho
Anglo-Americano) que desarrolla el presente tema en varias dimensiones nuevas.

tales o cuales oportunidades para apelar, razones de sustancia
relacionadas todas con los objetivos que intentamos alcanzar.

Por otra parte, con frecuencia nos encontramos invocando razones
de un diverso caricter, a las que llamaré razones de forma. En el
caso paradigmdtico, una razén de forma se traduce en la exigencia
de escrituracidn, sello, o tal vez de inscripcién o atestado de algtin
tipo. Cuando un determinado acto no cumple con ciertas formas
estipuladas, el derecho priva de eficacia a dicho acto. Un
testamento, por ejemplo, o un contrato que necesita constar por
escrito, pueden declararse nulos o inejecutables si las formalidades
del caso no han sido observadas. En tales casos no nos detenemos
por regla general (si bien puede haber excepciones) a preguntarnos
si la falta de cumplimiento del requisito formal resulta compensada
por alguna razén sustantiva que sugiera reconocerle fuerza juridica
al testamento o contrato. Una vez que la regla juridica de ineficacia
por falta de forma queda claramente establecida, la aplicacién de
dicha regla deja fuera de consideracién los argumentos sustantivos
a favor de la validez o ejecucién del acto. Las razones de tipo formal
son comtinmente asociadas a los documentos escritos. Pero existen
muchos otros ejemplos de razones del mismo tipo aun cuando
normalmente no nos referirfamos a ellas como razones formales.
Por ejemplo, un juez que sigue un precedente vinculante puede
hacerlo sin tomar en cuenta los argumentos sustantivos a favor del
principio en virtud del cual dicho precedente fue establecido. Si el
precedente es realmente vinculante para él, y si él realmente acepta
el principio de stare decisis, el juez no se detendrd ni por un instante
a considerar qué razones sustantivas podrian esgrimirse a favor de
la decisién contraria. En lo que a él concierne, la pregunta no cabe
plantearla. Carece de sentido sopesar un conjunto de factores con el
otro, poner en un lado de la balanza la autoridad del precedente y
del otro el peso del razonamiento que pueda hallarse en el



precedente particular, La razén de forma que el precedente lo
obliga simplemente excluye la consideracién de cualquier razén
contraria. O nuevamente, considérese el caso en que una demanda
es desestimada bajo el estatuto de limitaciones (limitations).
También en ese caso, si el estatuto es adecuadamente invocado y es
efectivamente aplicable, éste deja fuera de discusién todos los
demds factores. Al menos a primera vista, la corte no sopesa la
fuerza del caso promovido por el demandante con la fuerza del
alegato de limitaciones. Si el alegato es bueno, todo otro argumento
es irrelevante.

La naturaleza de las razones de este tipo ha sido discutida e
iluminada en una importante serie de trabajos por Joseph Raz, pero
el profesor Raz las denomina “razones de segundo orden” o pre-
emptive o protected reasons mds que razones de forma como yo
pretendo denominarlas. Nada desde luego depende de meras
cuestiones terminoldgicas, pero es comprensible por qué el profesor
Raz elude el término que yo he decidido usar. El razonamiento
formal tiene hoy mala prensa entre abogados; en realidad, a
menudo se lo trata como la misma cosa que el razonamiento
formalista como si ambos fueran ejemplos de mal razonamiento en
un rango que va de lo malo a lo muy malo. No niego que existen
muchos ejemplos, tanto en el derecho como en lo demds, de
razonamiento formalista, el cual es en verdad deplorable. Pero en
mi opinién deberiamos distinguir entre razonamiento formal y
razonamiento formalista. El razonamiento formal no es per se
injustificado o erréneo, mientras que el razonamiento formalista si
lo es. Ahi donde las razones de sustancia deberian ser consideradas
por quien debe tomar la decisidn, y éste se rehisa a considerarlas,
cualquier razén formal que él pueda dar en apoyo de su decisién
estard fuera de lugar y serd injustificable, y de ahi que se la pueda

calificar con justicia de formalista. Un juez, por ejemplo, que afirme
que esti obligado a tomar una cierta decision debido a la existencia
de un precedente, incluso cuando el precedente es claramente
distinguible de acuerdo con las reglas y pricticas aceptadas que
gobiernan esos asuntos, estd dando una razén formal que no sélo es
mala, sino fuera de lugar. El esti siendo formalista. Del mismo
modo, un juez que aplica automditicamente una regla sin siquiera
detenerse a considerar si es posible o justificable crear una
excepcion a la regla estd razonando de un modo formalista. Nadie
puede negar que los libros de derecho estin llenos de ejemplos de
razonamiento formalista de este tipo. Pero el hecho de que las
razones formalistas estén siempre equivocadas no nos autoriza a
saltar a la conclusién de que todo razonamiento formal es malo. En
realidad, parece bastante claro que el derecho utiliza, y por mi parte
argumentaré que utiliza correctamente, razones de forma en todo
tipo de situaciones.

Una vez que observamos al derecho y al razonamiento juridico en
detalle, encontramos una gran cantidad de ejemplos de razones de
forma que no pueden ser condenadas como malas o formalistas.
Leyes, precedentes, sentencias, veredictos del jurado, y decisiones
administrativas adoptadas por cuerpos legales, todos ellos plantean
cuestiones de este tipo; asi ocurre también con el matrimonio y los
contratos si bien en formas algo diferentes. Si bien el caso del
contrato es aquel al que prestaré mayor atencidén, quisiera poner la
discusidn en contexto examinando primero algunos de estos otros
ejemplos.

Permitanme considerar primero algunos ejemplos verdaderamente
simples relacionados con las fuentes del derecho. El ejemplo mds
simple de una razén formal invocada en apoyo de una decisidn es
que asi lo exija una regla legal clara. Cuando ese es el caso, el juez



que aplica la ley no tiene motivo para considerar la sustancia o
mérito de los argumentos. Dentro de ciertos limites y volveré sobre
la cuestion de los limites en un momento es claro que la aplicaciéon
de una simple regla legal sélo excluye la consideracién de
argumentos que serian relevantes en una indagacién de puro
common law, al menos cuando no exista autoridad vinculante.
Careceria de sentido plantear argumentos que sugieran que la ley
conduce a resultados injustos, a resultados extrafios, o anémalos.
Asimismo, dentro de ciertos limites carece de sentido y es
improcedente sugerir que la aplicacién de la ley podria no producir
los resultados queridos por el legislador. Es atin mds improcedente
argumentar que, cualquiera haya sido la posicién predominante
cuando la ley fue aprobada, las circunstancias han cambiado, o
incluso la composicién del Parlamento se ha modificado, con lo que
aplicar la ley irfa en contra de la moral o los puntos de vista
actuales, o serfa contrario a la opinidn de la mayoria existente en la
Asamblea legislativa actual. En todos los casos comunes la ley es, y
se entiende que sea, una fuente de derecho de caricter formal en el
sentido de que ella excluye la consideracién de argumentos
contrarios a los resultados de su aplicacién. La ley no es sélo una
razén adicional a ser tomada en cuenta por el juez, que podria
inclinar la balanza en alguna direccidén, o ser contrapesada por
argumentos contrarios. La ley excluye los argumentos contrarios.

Por supuesto, como ya he dicho, todo esto es el caso sélo dentro de
ciertos limites. Si una ley es ambigua, o poco clara, o si produce
consecuencias que resultan groseramente anémalas o absurdas o tal
vez gravemente injustas, entonces los tribunales pueden abstenerse
de aplicar esa ley. Los limites dentro de los cuales un juez puede
hacer eso, varian segin el pais, la época, e incluso qué duda cabe de
juez en juez. Tales limites han sido discutidos por jueces y autores.
No pretendo ahondar en esa discusién. Para mis propdsitos es

suficiente tener presente que existen ciertos limites, y que todo el
mundo reconoce su existencia. Si una ley pudiera ser dejada de lado
por el juez cada vez que éste sienta que ella conduce a un resultado
que no se daria de no mediar dicha ley, entonces la ley dejaria de ser
una fuente del derecho de caricter formal en el sentido en que
vengo utilizando el término. Las razones que subyacen a la ley
serfan simples argumentos adicionales a ser considerados
conjuntamente con las demds razones de sustancia relacionadas con
el caso. Pero el hecho de que aquellas razones hayan sido
plasmadas en una ley no les daria ninguna primacia sobre otras
razones.

Algo muy similar ocurre tratindose del sistema de precedentes. De
acuerdo con la teoria del common law, algunos precedentes son
vinculantes para ciertos tribunales en el sentido de que el juez que
conozca del siguiente caso estd obligado a seguir el principio del
primer caso sin examinar las razones de sustancia a favor o en
contra de dicho principio. En este caso, sin embargo, tiende a darse
un mayor escepticismo del que existe en el caso de la ley. Como
todos sabemos, no todo lo dicho en un caso es considerado parte de
la ratio decidendi que es vinculante para los jueces subsiguientes;
mds adn, el siguiente tribunal podri distinguir el caso anterior; y en
cualquier caso, existen a menudo reglas y pricticas en relacién con
la jerarquia relativa de los tribunales que permiten a un tribunal
declarar ciertos precedentes obligatorios sobre otros. De nuevo, la
prictica en estas cuestiones difiere dependiendo del pais, la época, e
incluso el especifico juez; y por mi parte no subestimarfa la
trascendencia de estas variaciones en la practica. Mds atn, pienso
que es probablemente correcto afirmar que, especialmente en
ciertos dmbitos del derecho, un precedente es a menudo tratado
como una razén adicional para decidir en una cierta forma, mis



que como una clase diferente de razén que excluye la consideracién
de todas las demds razones. Con todo, al final del dia, dondequiera
que el commomn law opera, pienso que debe haber algunos casos en
los que el tribunal se siente obligado a seguir el precedente
establecido por un tribunal superior, Gnica y exclusivamente
porque ese precedente es considerado una fuente formal para la
decisién, que deja fuera de consideracién toda razén de sustancia.
Por cierto, si olvidamos el efecto del precedente en los tribunales
inferiores y pasamos a considerar su efecto en otros operadores
juridicos, o incluso en los ciudadanos, resulta todavia més claro que
los precedentes son considerados habitualmente como una fuente
juridica de caracter formal que obliga a todos, por lo menos hasta
que otras cortes se pronuncien sobre el mismo asunto. Una vez
mds, no me olvido de los limites. Se entiende que los precedentes
deben ser utilizados en forma inteligente. El abogado que asesora a
su cliente, incluso el ciudadano comin que lee un caso si es que eso
ocurre pueden decir: ‘claramente este precedente no se aplicard a
esta situacién particular; el resultado es demasiado absurdo, y los
jueces nunca tuvieron en mente ese tipo de caso’. Aun asi, no
importa cudles sean los limites dentro de los que opera la doctrina
del precedente, ésta claramente conduce en algunos casos a una
razén de forma para la decisién de casos posteriores.

En el caso de los precedentes, muchos abogados se han rebelado
ante las implicancias de la doctrina. Bentham, por ejemplo,
condend el sistema de precedentes como uno que conduce a la
‘actuacién sin razén, a la franca exclusiéon de la razén y por
consiguiente a una oposicién a la razén? Y en tiempos mis

2 Véase Collected Works of Jeremy Bentham, Constitutional Code (F. Rosen y J.H. Burns ed., 1983),
vol. i, 434.

recientes, un sinnimero de abogados han protestado
particularmente tal vez en los Estados Unidos
esclavizante sistema de precedentes como una abdicacién de la

frente al

razén. En el caso de la ley, los argumentos tienden a adoptar una
forma diferente. Dado que la relacidn entre el poder legislativo y la
judicatura es normalmente un dato constitucional o un punto de
partida, hay pocos juristas que protesten frente a la abdicacién de la
razén que se exige de parte del juez cuando éste debe aplicar una
ley, en todo caso, quizd deberia afadir, en Inglaterra. Pero hay
quienes, desde luego, argumentarian que por lo menos en lo que
respecta a la aplicacién de la ley ésta tiene por objeto dar efecto a las
intenciones de la legislatura, y que por consiguiente una ley nunca
deberfa interpretarse en una forma abiertamente contraria a la
intencidn del legislador. Si bien es cierto ello ocurre en ocasiones.
¢Deberia condenarse esto, en la misma forma en que condenaba
Bentham el respeto a los precedentes como ‘actuar... contra la
razén’? A primera vista podria en efecto merecer la misma condena.
Si un amigo me escribe una carta pidiéndome que haga algo por €],
pero, interpretando la carta al modo de un Parke B., ejecuto algo
un tanto distinto aun cuando mi leal propésito es llevar a cabo su
intencién, mi actuacién podria resultar indefendible, en verdad
incoherente.

2. Razonamiento formal: el ejemplo del matrimonio. Luego de estos
ejemplos de razonamiento formal tomados del proceso judicial
paso a considerar el mismo fenémeno en el dmbito del derecho
privado. No obstante, de nuevo postergaré el tema del contrato
pues primero quiero considerar un drea en la que se dan cuestiones
muy similares concretamente, el derecho matrimonial. La analogia
con el matrimonio puede servirnos para ilustrar y hacer mds



plausibles algunas de las sugerencias que luego haré en relacién con
el contrato.

El matrimonio es, por cierto, un estatus juridico que en los sistemas
juridicos mds sofisticados sélo puede crearse siguiendo
determinados procedimientos formales. Pero no quiero centrarme
en las formalidades requeridas para crear el estatus conyugal sino
mds bien en el sentido en que el matrimonio en si mismo constituye
una razén formal para la adopcién de maltiples decisiones. Para
entender este punto basta preguntarse qué ocurriria si la institucidén
legal del matrimonio fuera abolida una posibilidad que ha sido
explorada en algunos escritos®. Es evidente que ello no evitaria y
probablemente ni siquiera desalentaria a hombres y mujeres de
vivir juntos tal como lo hacen ahora, en una variedad de formas, y
por diversos periodos de tiempo. En algunos casos la cohabitacién
se extenderia sin duda por toda la vida; en otros, ésta seria muy
breve. Pero ¢por qué, se preguntard, necesitamos la formalidad de
tratar a algunas parejas de convivientes en la forma especial que el
matrimonio implica? Después de todo, no es posible seguir
respondiendo que el propésito del matrimonio consiste en hacetle
saber al mundo que los contrayentes han asumido el compromiso
de una unidn para toda la vida, cuando sabemos y ellos saben que la
misma ley les proporciona vias de escape bastante expeditas e
indoloras. Aquellos que abogan por la total eliminacién del estatus
marital como una formalidad legal innecesaria no niegan que
siempre serd necesario tomar decisiones en relacién con los
derechos de propiedad y obligaciones de manutencién en los casos
de separacién, divorcio o muerte. Sin embargo, observan, dado que
tales decisiones deberdn tomarse, especialmente en los casos de

3 Veéase E. M. Clive, Marriage: An unnecessary Legal Concept? en Marriage and Cohabitation in
Contemporary Society, ed. Eeklaar and Katz (1980).

separacién y divorcio, tomando en cuenta todas las circunstancias
del caso duracidén del matrimonio, ingresos y comportamiento de
las partes, nimero y edades de los hijos si los hay, etcétera
realmente hace muy poca diferencia que el estatus formal de casado
sea reconocido o no. El argumento, como se advierte, conduce a
afirmar que el matrimonio no es mds una buena razén formal para
determinar las obligaciones de los convivientes, ya sea en atencién a
la continuidad de la convivencia o a lo que suceda una vez que ésta
termine. Estas cuestiones, se asume, sélo pueden zanjarse
considerando razones de sustancia, y no razones puramente
formales (y por tanto, dentro de ciertos limites, concluyentes).

Desafiante y poco familiar como puede parecerle este argumento al
abogado tipicamente conservador, el mismo posee cierta
plausibilidad, especialmente en relacién a la propiedad y a
cuestiones de manutencién como las que surgen con la separacién y
el divorcio, cuando es hoy dia una practica comun, en Inglaterra al
menos, tratar las respuestas a esas cuestiones como dependientes
mucho mds de la ponderacién general de razones de sustancia. Pero
existen, a mi modo de ver, muchas otras cuestiones juridicas,
concernientes tanto al derecho publico como privado, cuya
resolucidén no seria tan sencilla de eliminarse el estatus formal de
casado. :Qué ocurre, por ejemplo con los derechos a accionar bajo
la Ley de Accidentes Fatales u otra legislacidon similar?

No hay problema, responden los partidarios de esta propuesta.
Podemos simplemente basar estos derechos en la dependencia de
facto, y no en el vinculo legal. Bien, eso podria funcionar en las
demandas de dependencia, pero desde luego muchos paises
contemplan otros tipos de derechos legales a demandar en caso de
muerte de un esposo, donde se contempla el pago de alguna
compensacién por el dafio moral ocasionado por la perdida en si



misma. No es tan ficil ver cémo podria pagarse tal compensacién
cuando no exista una razén de forma como el matrimonio que la
justifique. Por lo menos se podria entender necesario indagar si la
cohabitacién fue exitosa o no en orden a otorgar una
indemnizacién por dafio moral ante la perdida del conviviente.
Pero dejaremos eso pasar para preguntarnos ahora que ocurriria
con la sucesién intestada. Aqui nuevamente, se dice, el derecho
podria funcionar sobre la base de la convivencia mis que del estatus
formal del matrimonio. :Cémo funcionaria? Supongo que
podriamos fijar un limite en el cual, digamos, veinte afios de
convivencia conferirian al conviviente sobreviviente maximos
derechos en la sucesién intestada, y los beneficios se irian
reduciendo proporcionalmente para periodos mds breves de
convivencia. Pero eso no parece del todo correcto. Supéngase que
uno de los convivientes muere después de un brevisimo periodo de
convivencia, su pareja recibiria entonces una muy pequefa sucesion
intestada. Seguramente, se argumentard, las intenciones de las
partes deberfan contar para algo. La convivencia casual, realizada
sin el propésito de una relacién permanente o de largo tiempo, ¢no
deberia distinguirse de la convivencia seria, planeada y entendida
como un compromiso de por vida? En realidad, si el matrimonio
fuera abolido parece que tendriamos que reconocer los derechos de
los convivientes a expresar sus intenciones en alguna otra forma
que el derecho pudiera tomar en cuenta. Sin embargo, observan los
partidarios, tales métodos ya existen. Un conviviente sdlo tiene que
otorgar un testamento para dar efectos a sus intenciones. El
problema con eso, desde luego, es que no toma en cuenta el simple
hecho de que contraer matrimonio le permite a uno evitarse el
tener que otorgar testamento si uno no quiere hacetlo, o lo pospone
hasta que sea ya demasiado tarde, como hace mucha gente, sin que

de ello se sigan consecuencias totalmente inaceptables en la
sucesién intestada.

Pero entonces, se podria objetar, ¢qué ocurre con las relaciones de
los convivientes con terceros, con el Estado, por ejemplo, o con
fondos de pensiones de empleadores? Las leyes de seguridad social
normalmente quieren saber si el titular de los beneficios tiene un
esposo, si bien es verdad que un dependiente de facto puede a veces
tener derechos similares. Los fondos de pensiones podrian,
supongo, protegerse mediante declaraciones de voluntad
adecuadas. Pero entonces surgen todavia otros problemas, incluido
el de tratar de definir ;qué es convivencia?* ;Qué hay del caso de un
hombre y una mujer que viven en diferentes casas pero pasan los
fines de semana juntos? Supdngase que hacen eso por diez afios.
Supdngase que viven bajo el mismo techo pero no tienen una vida
sexual normal :Cémo podria decidir el derecho si tales personas
deben o no ser tratadas como convivientes para algin fin
determinado? Una respuesta, por cierto, consiste en facultarlos
para producir alguna declaracién por virtud de la cual ellos
debieran ser tratados como convivientes para todos los efectos
juridicos. Pero en ese caso lo que hemos hecho es, en efecto,
reinstaurar el estatus matrimonial y seria mds simple no abolirlo
desde el principio.

El propésito de esta discusién ahora deberia estar claro. El
matrimonio es seguramente un excelente ejemplo de una razén de
forma para la toma de multiples decisiones. Son tantas y tan
diversas las cuestiones que surgen en relacién a como debemos
tratar a quienes son parte de un tipo de relacién que resulta

4 Véase S. M. Cretney, The Law Relating to Unmarried Partners From the Perspective of A Law
Reform Agency, in Eekelaar and Katz (ed)., op.cit., ch. 36.



extremadamente conveniente y efectivo desde el punto de vista de
los costos hacer que las respuestas dependan uniformemente de
una sola y simple proposicién formal. ¢Estin casados o no? El
matrimonio se constituye, asi, dentro de ciertos limites, en una
razén formal concluyente, por ejemplo a la hora de definir los
beneficios de la seguridad social o los derechos de la sucesién
intestada. Podriamos, desde luego, abolir el matrimonio como
institucién legal, y responder a todas estas cuestiones mirando mds
all4d del vinculo formal en busca de razones sustantivas. En verdad,
bajo ciertas circunstancias es eso lo que hacemos; en particular
tendemos a hacer eso en lo que respecta a la propiedad y derechos
de manutencién en caso de divorcio. Pero hacer lo mismo en todas
las demds circunstancias en que queramos disponer de reglas
especiales para convivencias de largo tiempo y también para
convivientes cuya intencion sea la cohabitacién duradera seria una
opcién inmensamente costosa y problematica. Posee en
consecuencia el razonamiento formal grandes ventajas.

3. Razonamiento formal: el caso del contrato. Es tiempo de dirigir
nuestra atencion al caso del contrato, y su relacién con la distincién
entre razonamiento formal y razonamiento sustantivo. Podemos
empezar considerando el lugar de las razones de forma en el caso
relativamente evidente en el que un contrato requiere para existir, o
para probar su existencia, constar por escrito. Piénsese, por
ejemplo, en aquellos contratos que son declarados ineficaces por el
Estatuto de Fraudes toda vez que éstos no consten por escrito.
¢Cudl es la funcién de la escrituracién en ese caso? Debemos
observar, en primer lugar, que en ese caso la falta de escrituracién
es una razén formal y concluyente para decidir en contra (mis que
a favor) de la creacién o existencia de una obligacién juridica. Tal
como sucede con otros casos de razones formales, en principio no

ponderamos las razones a favor de reconocer la obligacién,
poniéndolas en la balanza contra la falta de escrituracion. Si el
contrato no consta por escrito, la posibilidad de reconocer una
obligacién juridica es simplemente dejada de lado. Ello
simplemente no es concebible. Pero en principio no hay diferencia
entre una razén formal para excluir una cierta forma de
responsabilidad, de otra que permita reconocer tal responsabilidad.
De modo que cabria esperar que las razones a favor de la adopcién
de semejante razén formal sean similares a aquellas que ya hemos
identificado, tales como la reduccién de costos, y la minimizacién
del riesgo de error. En el caso particular del Estatuto de Fraudes
puede haber base para dudar si las razones en cuestién son todavia
hoy adecuadas excepto en el caso de los requisitos relacionados con
la transferencia de la tierra. Esas razones el ahorro de costos y la
minimizacién del error bien pueden haber sido mis fuertes cuando
el Estatuto de Fraudes fue aprobado en 1677 que las que existen
hoy dia. Pero incluso en 1825 protestaba Bentham por los efectos
del estatuto. Si, dijo, hay bases para sospechar que el contrato que
se invoca es fraudulento, o insincero, o fabricado, entonces el
estatuto es innecesario. Un contrato fabricado obviamente deberia
ser declarado fabricado y no originar derecho legal alguno. Si, por
otro lado, no existen tales bases para sospechar, prosigue Bentham,
simplemente es injusto tratar al contrato como ineficaz’.

Ese se convertiria en el argumento comin contra el Estatuto de
Fraudes y era el argumento predominante en Inglaterra en 1954.
Pero el argumento es erréneo. No toma en cuenta uno de los
principales propdsitos de las razones de forma en el derecho. Es
bastante ficil manejar casos donde los hechos son bien conocidos, o

5 Bentham, Treatise on Judicial Evidence (1825), p. 121; “The Rationale of Judicial Evidence? In
Works (Bowring edn, vol. vi, 1843), ch. XX V.



indubitablemente reveladores de que el contrato ha sido hecho o
no. Pero una de las principales funciones de las razones de forma es
que permiten ahorrar tiempo y problemas, y reducir el riesgo de
error que conlleva descubrir la verdad. De manera que el requerir la
escrituracién de ciertos contratos nos libera de investigar si un
determinado contrato verbal fue realmente celebrado o no; y dado
que nos ahorra ese problema, nos pone a salvo del error de
considerar existente un contrato que en verdad nunca se celebrd.
Por cierto, la razén formal sélo proporciona ese beneficio al precio
de excluir la posibilidad de un contrato verbal en casos en que
realmente un contrato de ese tipo se haya celebrado. Por
consiguiente, tenemos que tener claro cudl de esos dos errores
resulta més probable. El hecho de que en Inglaterra rechaziramos
la mayor parte de las disposiciones relevantes del Estatuto de
Fraudes en 1954 por las razones equivocadas, no significa que el
resultado no fuese el correcto desde un punto de vista politico.

Permitanme considerar otro aspecto del razonamiento formal en el
derecho de contratos. A partir de la decisién en L’Estrange v.
Graucob, se ha aceptado que, dentro de ciertos limites, la firma en
un documento contractual es una razén concluyente para someter a
la parte que ha firmado a los términos del documento. Sujeta a la
prueba de fraude, falsificacidn o non est factum, la firma es
concluyente. Hace unos diez afios, el Sr. ]J. R. Spencer, en un
interesante articulo publicado en Cambridge Law Journal, present6
esta conclusién como en conflicto con la teoria fundamental del
derecho de contratos. Los contratos, dijo, se suponen basados en el
acuerdo; pero la decisién en L’Estrange v. Graucob puede obligar a
una persona que no ha consentido (ya sea porque no ha leido o no
ha entendido) en el documento que ha firmado. El Sr. Spencer
ciertamente ha puesto el dedo sobre una importante e interesante

pregunta. ;Por qué razdn tratamos a las firmas como concluyentes?
Seguramente ello se debe a que una firma es una razén formal del
tipo de las que venimos discutiendo. Una firma es, y asi lo reconoce
el comin de la gente, un elemento formal, y su utilidad se veria
seriamente reducida si fuera posible no considerarla como una
razén concluyente a favor de la responsabilidad contractual por lo
menos en circunstancias normales. Como en los demas casos, no
nos detenemos a examinar las razones subyacentes de sustancia, ni
tampoco confrontamos las razones sustantivas con el hecho de que
el documento ha sido firmado. La firma es, siempre dentro de
ciertos limites, una razén concluyente, para tratar a aquella parte
que ha firmado como obligada por el documento. Sin embargo, lo
que es, pienso, menos claro es cudl sea la razén de sustancia que
subyace en este caso. La razén habitual para justificar el cardcter
concluyente de la firma es que éste debe aceptarse para mostrar que
la parte firmante ha consentido en el contenido del documento;
pero otra explicacién posible es que la otra parte debe ser
considerada como alguien que ha confiado en la firma. De modo
que puede ser erréneo preguntar, como alguna vez preguntara
H.L.A. Hart, si la firma es una mera prueba concluyente con
respecto al acuerdo, o si ésta es en si misma un criterio de acuerdo.
Pero esto es algo que podemos dejar de lado por cuanto no afecta a
la distincién entre razones de forma y razones de sustancia.

Habia otro problema que preocupé al Sr. Spencer. Las reglas
objetivas de interpretacién pueden llevar a los tribunales a construir
un contrato en una forma que no se compadece con la actual
comprensién o intenciones de las partes. Esto perturba al Sr.
Spencer. ‘Puede ser aceptable’, nos dice, ‘para el derecho aplicar a
una de las partes un acuerdo en el que ella no consintié; pero
seguramente hay algo mal en una teoria que pretenda forzar a
ambas partes a cumplir un acuerdo que ninguna de ellas consintid’.



Por mi parte no veo nada muy malo en ese resultado en tanto
recordemos que el derecho no esti tanto obligando a las partes a
entrar en una determinada relacién aunque algunas veces pueda
llegar a hacer incluso eso como determinando las obligaciones que
para cada uno se siguen de aquella relaciéon en la que decidieron
entrar, En realidad, si las partes difieren con respecto a cudles sean
sus obligaciones, me parece a priori mucho mds probable que la
perspectiva justa y razonable sea una que se sitie entre las
pretensiones de ambas partes, que el que una u otra de las partes
esté totalmente en lo correcto. Asi, resulta perfectamente natural,
un lugar comn en verdad, para el tribunal sostener que el contrato
impone obligaciones a las partes que no equivalen exactamente a lo
que cada una pretende.

El punto fue descrito con su habitual claridad y vigor por Holmes:

Nada [dice] es mis cierto que las partes pueden obligarse a través de un
contrato a cosas que ninguna de las dos pretendid, y cuando uno no
conoce el parecer del otro. Supdngase un contrato debidamente
perfeccionado y escrito para dictar una conferencia, en el que no se
menciona la fecha. Una de las partes piensa que la promesa serd
construida para significar, dentro de una semana. La otra piensa que
significa, cuando esté listo. La corte dice que significa, dentro de un
tiempo razonable. Las partes quedan obligadas por el contrato tal como
éste es interpretado por la corte, si bien ninguna de las partes quiso decir
lo que la corte declaré que habian dicho.

El préximo punto a tener en cuenta también fue sugerido por
Holmes, si bien en este caso con menos claridad de la que era
habitual en él:

Pienso [escribi6 en una carta de 1896] que en la teoria ilustrada, parala
cual ahora estamos listos, todos los contratos son formales (...) No
quiero decir s6lo que la consideration de un contrato simple es tanto una
forma como lo es un sello, sino que en la naturaleza de un sistema de
derecho razonable (que trata principalmente con externals) la elaboracién

de un contrato debe ser una cuestién de forma, aun cuando los detalles
de nuestra legislacién debieran cambiarse®.

Confieso que no estoy muy seguro de lo que Holmes quiso decir al
afirmar que ‘la elaboracién de un contrato debe ser una cuestién de
forma’, pero hay una manera en la que estas observaciones pueden
entenderse. Tal como, en el caso del matrimonio, donde distingui
entre las formalidades usadas para crear el vinculo conyugal, y el
estatus conyugal en si mismo, el cual también constituye una razén
para adoptar varias decisiones, asimismo podemos distinguir entre
las formalidades (si las hay) usadas para la celebracién de un
contrato y el contrato en si mismo como una fuente formal de
obligaciones. Es formal en el sentido de que la sola formulacién de
una promesa, o incluso un acuerdo, el mero acto de alcanzar un
acuerdo, el mero acto de expresar una intencidn, dificilmente
pareciera alcanzar el nivel de una razén de sustancia para hacer
algo. He argumentado en otro lugar” que la obligacién contractual
rara vez descansa en la sola intencién de las partes. En la gran
mayoria de los casos, he sugerido, la parte obligada por un contrato
ha recibido algiin beneficio de la otra parte, o ha inducido a la otra
parte a confiar en él ocasiondndole perjuicios. Pero la obtencién de
beneficios de otro no es la tnica fuente de responsabilidad
contractual; ésta puede dar origen a responsabilidad incluso en
ausencia de acuerdo o promesa. El derecho de restituciones, o
enriquecimiento injusto, tiene que ver con estos beneficios no
pactados. El derecho de contratos, supuestamente, se relaciona con
beneficios pactados; pero he sugerido que no es obvio que
tengamos que trazar una linea entre el contrato y el

6 Carta a E. A. Harriman of Northwestern University Law School, citada en M. De W. Howe,
Justice Oliver Wendell Holmes (1963), vol. ii, 233.

7 Contracts, promises and the law of obligations. En la misma compilacién.



enriquecimiento injusto en la forma en que lo hace la teoria
tradicional.

Asimismo la responsabilidad por induccidén de expectativas no se
limita al drea del contrato. En dafios, y con la ayuda del estoppel en
sus diversas formas, las expectativas razonables son en si mismas un
fundamento justificado para demandar en derecho, incluso cuando
no ha mediado promesad. De modo que en la mayoria de los casos
la responsabilidad contractual nace de algo en parte al menos que
estd detrds del acuerdo o la intencién de las partes. Tal como en el
caso del matrimonio a veces es necesario ver cémo se han
comportado las partes, cudnto ha durado la relacién, y asi, mas que
limitar la atencién tinicamente al estatus formal, del mismo modo
en el caso del contrato es a veces relevante examinar por qué fue
hecha la promesa, o qué es lo que ha sucedido con posterioridad a
la perfeccion del acuerdo. En verdad, podria decirse que son esas las
verdaderas razones de sustancia para hacer cumplir la mayor parte
de las obligaciones contractuales. Constituye una buena razén para
hacer que A pague 100 libras a B el hecho de que A haya recibido
de B mercancias aproximadamente por un valor de 100 libras bajo
un contrato de venta. El hecho de que A haya prometido o
acordado pagar esa suma, 100 libras, es tal vez una razdn
puramente formal para llegar a esa misma conclusién. Esta excluye
la consideracién de las razones de sustancia. No nos detenemos a
preguntar, dentro de ciertos limites, si las mercancias tenian
realmente un valor equivalente a 100 libras. Igualmente, cuando
una persona es inducida a confiar en la promesa de otra, no nos
preguntamos si su confianza era razonable o justificada. Esa

8 \éase The Hannah Blumenthal [1983] 1 ALL ER 34, 49; véase también Barry Reiter, en Reiter y
Swan, ed., Studies in Contract Law (Butterworth, Canada), Study N° 8.

cuestién es dejada a un lado como irrelevante ante la promesa
expresa. Queda determinada en forma concluyente por la promesa
es razonable confiar en la promesa.

Dado que estas razones formales o excluyentes sélo operan dentro
de ciertos limites, y dado que hoy en dia esos limites parecen
estrecharse en forma que a menudo los tribunales parecen estar
mds dispuestos que antes a examinar el valor o los beneficios
obtenidos, o la justificacién de la confianza en una promesa, he
argumentado en otra oportunidad que una promesa o acuerdo
opera mds bien como una presuncidn en ocasiones irrebatible, pero
que en ocasiones si puede rebatirse. Que una persona acuerde pagar
100 libras por tal item es, segtin sugeri, buena evidencia de que su
valor es en realidad equivalente a 100 libras; y el hecho que una
persona haya hecho una promesa a otra es por lo menos evidencia
prima facie de lo justificable que resultan las acciones ejecutadas por
el destinatario de la promesa sobre la base de la promesa que se le
hizo. El Profesor Eisenberg ha objetado que mi descripcién falla
por cuanto de hecho tal evidencia no es tratada como rebatible.
Descontadas algunas alegaciones bien establecidas, ninguna
evidencia resulta admisible como demostracién de que el precio
acordado es demasiado alto o demasiado bajo. El precio acordado
es tratado como concluyente. E igualmente, como ha argumentado
el Profesor Birks, puede decirse que dado que el derecho requiere el
pago del precio, ni mis ni menos, el remedio que el derecho
proporciona debe ser en cierto sentido ‘contractual’ y no puede ser
restitutorio. Por cierto, como cuestiéon de derecho estricto eso es
correcto, si bien no es claro por qué deberiamos dejar de tomar en
cuenta las defensas establecidas tales como fraud y misrepresentation
como irrelevantes para el asunto. En cierto sentido, ellas definen
precisamente los limites dentro de los cuales el precio acordado
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puede considerarse concluyente. Pero al margen de eso, la objecién
que se hace a mi forma de plantear el asunto simplemente no
entiende la forma en que las razones formales o concluyentes
trabajan en el derecho. El hecho de que una presuncién sea
irrebatible se considera a menudo como demostrativo de que la
dicha presuncién es realmente una regla de derecho. Pero la razén
de ello puede ser totalmente distinta. Si es el caso, como he
argumentado, que las obligaciones contractuales derivan en tltima
instancia, por lo menos en los casos normales, de los beneficios
obtenidos, o el perjuicio derivado de confiar en lo prometido,
entonces todavia es posible explicar por qué tratamos generalmente
a las promesas y a los acuerdos como razones formales y
concluyentes para el establecimiento y delimitacién de tales
obligaciones. Tal como ocurre con otras razones de forma, las
obvias razones para tratarlas como concluyentes son que éstas
ahorran costos de investigaciones mas detalladas y minimizan el
riesgo de error.

Resulta util a estas alturas que consideremos un par de
ilustraciones simples para mostrar cudn poderosas pueden ser estas
razones, y que llamarlas formales no debiera considerarse como
denigratorio de su significado. Permitanme considerar primero un
ejemplo de la importancia de tratar a las promesas y acuerdos como
concluyentes en lo que respecta a las expectativas razonables. Hubo
un tiempo en que, en los contratos de edificacidn, se esperaba del
constructor que éste consultara los documentos del contrato,
estudiara el sitio, y entonces decidiera cudnto cobraria por el
contrato. Los documentos del contrato tradicionalmente
establecian en forma expresa que el constructor no tenia derecho a
confiarse en ninguna informacién que pudiera proporcionatrle el
cliente sino que estaba obligado a hacer su propio examen y
estudios, y basarse en éstos mas que en la otra parte del contrato.

Por mucho tiempo eso ha sido considerado como concluyente
respecto de los derechos y deberes de las partes. Sin embargo, a
partir de la decisién en el caso Hedley Byrne, y a raiz de sugerencias
en orden a que una responsabilidad por dafios fundada en un
razonable deber de cuidado debia existir incluso entre las partes
contratantes, se llegd a plantear si el constructor podria resultar
impedido de demandar al cliente por negligencia si el cliente habia
dejado de proporcionar tal o cual informacién al constructor. Tal
alegaciéon implica, desde luego, que el constructor confié
razonablemente en el duefio, mds que en sus propias indagaciones,
por mis que el contrato estipulaba claramente que no debia
hacerlo. Uno podria haber pensado, entonces, que el contrato debia
considerarse una razén concluyente que descartaba la posibilidad
de alegar razonable confianza por parte del constructor en tales
circunstancias. El contrato, se diria, sencillamente define de
antemano qué clase de confianza serd tenida por razonable, y no
hay lugar para ninguna indagacién de hechos en el caso particular.
No obstante en 1972 el Tribunal Supremo de Australia sostuvo
que no era ese el caso, y que un deber de cuidado existe entre las
partes en ese tipo de relacidn; pero por supuesto la existencia de
semejante deber sélo podria demostrarse mediante un examen
cuidadoso y detallado de todos los hechos. Con posterioridad a ese
caso, otro caso australiano, Dillingham Construction Pty Ltd v.
Downs, llevé a la practica esa doctrina en un caso de negligencia. El
resultado fue un prolongado juicio en el que todos los hechos
debieron investigarse minuciosamente; el conocimiento que el
cliente tenia acerca de las condiciones particulares del sitio, si tal
conocimiento podria razonablemente haber sido recogido y puesto
a disposiciéon del constructor, qué conocimiento tenia el
constructor, quién confié razonablemente en quién, etcétera. Al
final ninguna responsabilidad fue establecida, pero el hecho de que
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la confianza del constructor en el cliente no fuera razonable o
justificable (si es que en verdad existié algtin tipo de confianza) sélo
pudo establecerse a un enorme costo. Si el punto de vista
tradicional con respecto al efecto de un contrato en este tipo de
relacién se hubiera mantenido, todos esos costos se habrian podido
ahorrar tratando al contrato como una razén concluyente para
excluir la consideracién de tales hechos como irrelevante. No digo
que el procedimiento seguido en ese caso fuera injustificado, o
incluso indeseable. Unicamente estoy indicando lo costoso que
resultd. Tratar esas cuestiones como establecidas en forma
concluyente por el acuerdo resulta barato y simple. Con todo, en
ocasiones es necesario y el precio debe pagarse. La justicia es con
frecuencia una comodidad costosa.

Permitanme ahora observar que exactamente lo mismo puede
ocurrir en relacién con los beneficios. Todo el derecho de
restituciones o enriquecimiento injusto da testimonio de lo dificil
que resulta establecer, en muchas circunstancias, si una persona se
ha beneficiado con las acciones de otra. Ofreceré un solo ejemplo
impactante de los costos adicionales que se derivan del hecho de
dejar a un lado las disposiciones del contrato. Este caso proviene de
un grupo de casos britdnicos de fines del siglo XIX y comienzos del
XX relacionados con la doctrina del ultra vires. Después de que
finalmente se estableciera que una compania no podia entrar
validamente en un contrato fuera del 4mbito de poderes conferido
por el memorando de la asociacidn, se llevaron ante los tribunales
varios casos en los que compafias habian obtenido préstamos de
dinero bajo transacciones ultra vires. Los tribunales se mostraron
naturalmente reacios a permitir que las companias retuvieran las
cantidades asi obtenidas sin tener ninguna obligacién de
restituirlas, de modo que echaron mano de diversos expedientes

para evitar ese resultado. Si, sostuvieron, una compania solicité un
préstamo de dinero a través de un contrato ultra vires, pero el
dinero fue utilizado para extinguir deudas de la compania con
terceros, entonces el prestamista puede demandar restitucion del
dinero hasta el monto del beneficio que éste le haya reportado a la
compafifa que solicitd el préstamo. Dado que el dinero habia sido
utilizado para extinguir deudas de la compafiia, era bastante ficil
concluir que si le habia reportado beneficios a la compafia. Por
desgracia, se dieron ciertas circunstancias en las que esta conclusién
no resultaba tan simple como podria parecer. :Cémo podria uno
estar seguro de que la compafia realmente se habia beneficiado con
el dinero recibido a través del préstamo ultra vires? Supdéngase, por
ejemplo, que el dinero habia sido pagado a la cuenta de un banco
con el propio dinero de la compaiia, y parte de é] pagado a terceros
acreedores, mientras que otra parte fue destinada a propésitos
varios. ;Quién podria decir si la compafia realmente obtuvo un
beneficio, o si, a fin de cuentas, desmejoré su situacién a resultas de
recibir el préstamo wultra vires? En términos mds generales, se
observard que argumentos basados en el beneficio obtenido por una
persona a resultas de algo acontecido en el pasado implican una
indagacién sobre lo que habria sucedido, si la persona no hubiera
recibido dicho beneficio; tales indagaciones implican exploraciones
hipotéticas en relacién con lo que hubiera sucedido si el curso de
los eventos hubiera sido distinto de cdmo en efecto fue. En forma
andloga a las indagaciones que en ocasiones es preciso hacer
tratindose de acciones de dafio personal en las que resulta
necesario probar la existencia de beneficios colaterales, esas
indagaciones hipotéticas son extremadamente problematicas.
Considérese cuinto mds simples hubieran resultado estos casos si
los contratos en cuestién no hubiesen sido ultra vires. En ese caso

las companias que solicitaron el dinero habrian sido responsables
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de pagar los préstamos sin que se planteara la mds minima cuestién
respecto de si se habian beneficiado con los préstamos o no. La
ganancia en simplificacién y el ahorro de costos habria sido
inmenso. Una vez mds, deberia ser claro que no siempre podemos
evitar ese tipo de indagaciones respecto de si una persona se ha
beneficiado con las acciones de otra. Todo lo que quiero mostrar es
que permitir a las personas que decidan si algo hecho por ellos
constituye en verdad un beneficio por el que se les podri requerir
pagar conlleva una gran simplificacién y eficiencia de costos en el
derecho. De nuevo, entonces, los argumentos a favor de tratar las
razones de forma como concluyentes, y no permitir ninguna
exploracién de las razones de sustancia, son muy fuertes; aun
cuando, en alguna ocasidn, la justicia exija que las dejemos de lado.

4. LA DECADENCIA DEL RAZONAMIENTO FORMAL.

No seria dificil multiplicar los ejemplos de las grandes ventajas que
se siguen del hecho de que el derecho de contratos trate
normalmente muchas de las cuestiones que subyacen al contrato
como irrelevantes para las obligaciones de las partes. Al mismo
tiempo, todo el mundo debe ser consciente de que el poder de las
razones de forma en el derecho de contratos y, en verdad,
probablemente en todo el derecho, ha ido decayendo en afnos
recientes. Cada vez mds a menudo los tribunales parecen
dispuestos a explorar la transaccidn, abrirla, e ir mis alld de las
razones de forma, y atender a las razones de sustancia para la
creacién o negacién de las obligaciones. En algunos casos, estos
desarrollos en el derecho parecieran conducir a un mero
estrechamiento de los limites dentro de los cuales las razones de
forma son tratadas como concluyentes. Pero en otros casos es
dificil evitar la conclusién de que las razones de forma en si mismas
han sido echadas por la borda, y las cuestiones tratadas como si

estuvieran completamente en discusidn. La virtual desaparicidén en
el moderno derecho britdnico de la regla de parol evidence parece ser
un claro ejemplo de la castracién de una razén de forma en casos de
contratos. Cuando se argumenta que un contrato escrito no es
concluyente con respecto a las obligaciones de las partes, el tribunal
parece simplemente poner en la balanza los argumentos a favor y en
contra de imponer a una de las partes una obligacién derivada de
términos verbales, mds que tratar a la escrituracién como
concluyente, incluso dentro de los limites mds estrechos. De igual
forma, la discrecionalidad legal conferida a los tribunales por la Ley
de Cl4usulas Abusivas (Unfair Contract Terms) de 1977 y otros
estatutos similares, envuelve la eliminacién del efecto formal o
concluyente de varias cliusulas contractuales. Tales cldusulas no se
transforman en irrelevantes, pero su efectividad dependerd de un
balance de argumentos sustantivos a favor y en contra de la
clausula.

Esta tendencia a abandonar el uso de las razones de forma me
parece que es evidente en muchas 4reas ademas del derecho de
contratos. Ya me he referido al caso de R. v. Lee, en el cual la Corte
de Apelacién admitié la apelacién de alegato de culpabilidad, como
otro ejemplo notable del abandono de un tipo de razén de forma en
el procedimiento penal. Asi también el moderno Estatuto de
Limitaciones, el cual confiere a la Corte una total discrecién para
pasar por alto los limites de tiempo en una accién de personal
injury, es otro ejemplo del abandono de una razén de forma para
disponer de un caso. Hoy dia, los limites de tiempo y otras razones
de sustancia tienen que ser sopesados al decidir si cabe permitir que
una accién de ese tipo prosiga atin después que el plazo normal ha
expirado. En otros paises, y especialmente en Estados Unidos, me
parece que las razones de forma han ido perdiendo alcance y fuerza
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concluyente por muchos afios; por ejemplo, la doctrina del ataque
colateral en el procedimiento penal federal americano es un ejemplo
extraordinario de la destruccién del peso formal aparejado a la
finalidad de las decisiones de Cortes Estatales.

¢Por qué ha ocurrido esto? Para responder esta pregunta debemos,
a mi juicio, retroceder un poco, y volver a plantear nuestra
indagacién acerca de los propésitos y razones que subyacen al uso
de las razones de forma. En este ensayo he intentado identificar
diversos propdsitos y razones. He puesto énfasis en los costos, y en
la minimizacién del riesgo de error como las dos razones mas
importantes de cardcter general. Pero de ningtin modo son esas las
Ginicas razones. Asi, he sugerido que en algunos casos, varios otros
factores apoyan el uso de razones de forma. En el derecho de
contratos, especialmente, se da la circunstancia de que las partes
contratantes son las personas mds indicadas para decidir qué
beneficios valen la pena, y las cortes no deberfan impedir que las
partes tomen sus propias decisiones en tales cuestiones. Esto difiere
del argumento segin el cual seria muy costoso para los tribunales
investigar si una persona ha obtenido beneficio de un contrato, y de
ser asi, por cudnto. Asimismo otras razones se aplican a otros casos.
Por ejemplo, algunas razones de forma se refieren a la persona
indicada para tomar la decisién cuestiones de jurisdiccién surgen
aqui cudndo una decisién deberfa tomarse, y por qué
procedimiento deberia plantearse una cierta cuestion. Asi también
surge el valor de la tranquilidad, finalidad y seguridad en los
asuntos humanos. La bisqueda de la justicia es importante para
todo abogado, como también para el publico desde luego; pero
incluso esa busqueda debe cesar en casos particulares cuando
hayamos hecho lo mejor que podamos. Muchas de esas razones,
por cierto, se solaparén en clertas circunstancias.

Ahora, un extendido uso de razones de forma en la adopcién de
decisiones presupone a mi juicio que las razones de sustancia
también serdn, o han sido, o cuando menos podrian haber sido,
mds apropiada y satisfactoriamente consideradas en otra
oportunidad, o en alguna otra manera o por alguna otra persona.
Cuando impedimos una accién dentro del periodo de limitacién,
por ejemplo, lo hacemos en la conviccién de que la accién podria y
deberia haber sido ejercida dentro del periodo indicado, y entonces
juzgada de acuerdo a sus méritos. Si tal suposicién es infundada,
por ejemplo, porque los estatutos de limitacién impiden una accién
antes que el demandante pudiera estar advertido siquiera de que
tenfa una causa para accionar, entonces hay algo que esta realmente
mal. O de nuevo, cuando una accién es desechada por falta de
jurisdiccién, la suposicién normal es que alguien tendrd
jurisdiccién. Incluso si ninglin otro tribunal puede conocer del
caso, de modo que el sujeto activo permanece inerme, la denegacién
automatica por falta de jurisdiccién presupone que el asunto podria
cuando menos recibir la atencién de la legislatura. Pero también
aqui, si la cuestién no pudiera ser atendida por ninguna otra corte,
y existieran razones para pensar que la legislatura nunca trataria el
asunto, la razén de forma jurisdiccional resultaria pobre y
eventualmente quizd, inaceptable. Sin duda esta es una de las
principales razones que llevaron a la Suprema Corte americana a
intervenir en los casos de apportionment cuando resultaba evidente
que la legislatura no corregiria la cuestién por si misma.

O una vez mds, la interpretacidn literal, esto es formal, de una ley,
ignorando las consecuencias y tal vez las intenciones del
Parlamento, puede resultar mds justificable si es posible asumir,
primero, que las leyes son redactadas y aprobadas con cuidado, de
modo que la presuncién de que el significado literal refleja
correctamente la intencién del Parlamento es una presuncién
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fuerte; y en segundo término, si puede asumirse que el Parlamento
acta en forma razonable pronto a remediar cualquier deficiencia
en la ley causada por tal decision. Si la redaccién de las leyes fuera
hecha siempre con espantosa ineptitud y oscuridad, y si el
Parlamento se rehusara a hacer cualquier cosa al respecto, es seguro
que los tribunales no intentarian interpretar las leyes en una forma
literal y formal. Es, después de todo, sélo desde que se extendi6 la
prictica de redactar y aprobar las leyes en la forma actual, que los
métodos actuales de interpretacién fueron adoptados. Del mismo
modo, el principio de finalidad de las decisiones, al que todavia se
adhiere con bello rigor en Inglaterra, sélo se justifica si podemos
asumir generalmente que la mayoria de las decisiones son
consideradas cuidadosamente, y emitidas con competencia e
integridad, y que las oportunidades para apelar estin disponibles.
Si esas condiciones no se dan si, por ejemplo, las cortes de
apelacién no pudieran confiar en que los tribunales inferiores
observarin el derecho con razonable competencia e integridad vy si,
por alguna razén existieran obsticulos para apelar contra tales
decisiones, es dificil creer que la finalidad de las decisiones que
tanto apreciamos hoy dia no resultaria socavada.

Adoptar una decisién por referencia a una razén de forma, después
de todo, es rehusarse a considerar las razones de sustancia
relacionadas con el asunto. Pero si esas cuestiones de sustancia
nunca han de ser consideradas en absoluto, todavia mis, si nunca
ha existido la oportunidad para considerarlas, entonces adoptar la
decisién sobre la base de razones puramente formales equivale a
cerrar la posibilidad de que esa decision se base en los factores que
son mdas directamente relevantes para ella. Las instituciones
racionales y un sistema juridico racional, requieren que no hagamos
eso si podemos evitarlo. Ahora me parece que una de las razones
por las cuales las razones de forma son hoy menos favorecidas en el

derecho de contratos arranca de las dudas crecientes con respecto a
si las razones de sustancia que mdis directamente afectan al
resultado han sido alguna vez adecuadamente consideradas por
alguien. Si las partes de hecho no han anticipado los eventos que
han ocurrido, no es satisfactorio sostener que las palabras literales
del contrato puedan ajustarse para cubrir esos eventos, dado que
eso equivale a emplear razones de forma ahi donde las razones de
sustancia no han sido ni serdn consideradas por las partes ni por
nadie. Probablemente, asimismo, crecientes dudas acerca de qué
tanto leen o entienden los consumidores los contratos impresos
sean una de las principales razones que subyacen a la introduccién
de discrecionalidad legal para manejar cldusulas abusivas de
exclusién. También aqui, dar efecto a la cliusula equivale a
disponer del caso sobre la base de una razén de forma cuando las
razones de sustancia tal vez nunca fueron consideradas en lo mis
minimo, y por cierto tampoco pueden serlo ahora dado que es
demasiado tarde.

Sin duda, en el 4rea del contrato y quizd también en las demis,
existen factores de este tipo que ayudan a explicar por qué tantas
razones de forma del tipo del que he venido discutiendo han sido
recientemente abandonadas o mutiladas en el derecho. Sin
condenar necesariamente todas las manifestaciones de esta
tendencia, este proceso me parece uno contra el cual deberiamos
estar en guardia. El formalismo, por cierto, tiene un mal nombre; y
adoptar una decisién por razones de forma exige un grado de
autodisciplina; exige que admitamos que alguna otra persona, algiin
otro momento, algin otro lugar, algiin otro procedimiento, puede
ser el correcto para esa decisién. Pero eso a menudo es cierto
tratindose de decisiones adoptadas en un sistema juridico en el que
de cada uno pueda esperarse que desempefie su propio papel.
Cuando ese sea el caso, no deberiamos sentir temor de reconocer

15



que decidir un caso por razones de forma es decidirlo por buenas
razones.
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24 INTRODUCCION

el impetu primero [ué tan poco edificante «ueAds mis mo-
dernos antropbloges ignoran su misina existep€ia tanto en Iz
teoria coma en el trabajo practico, En el ¢lisfco maunal Notes
and Queries on Anthropology, la palabra Jéy no aparece ni en
el indice ni en la tabla de materias y lag’pocas lineas que se le
dedican bajo el titulo de Govermment? Politics, con todo y ser
excelentes, no corresponden en o alguno a la importancia
del asunto. En el libro del malagrado Dr. Rivers sobre Social
Organization, el problema d¢’la ley primitiva se discute sélo
de una manera incidental y/ como veremos, a través de la bre-

ve referencia que de ellp’hiace el autor, més bien se Je excluye’

que se le incluye en IgAociclogia primitiva.

Esta laguna enda antropologia.moderna es debida, no a
desinterés pur Ip/legalidad primitiva, sino, por el contrario,
a su excesiva dxageracibn. Aunque parezca una paradoja, es
sin embargg/tierto que la antropologia actual descuida la ley
primitiva gorque tiene una idea exagerada y, voy a decirlo sin
ambagey/ equivocada de su perfeccién. '

PRIMERA PARTE

LA LEY Y EL ORDEN PRIMITIVOS




LA SUMISION AUTOMATICA

A LAS COSTUMBRES
Y EL VERDADERO PROBLEMA

Cunodo nos preguntamos por qué ciertas reglas de con-
ducta, por duras, molestas o desagradables que sean, son
abedecidas; qué es lo que hace transcurrir tan facilmente Ia
vida privada, la cooperacién econbmica y Jos sucesos pablicos;
en una palabra, en qué consisten la fuerza de la ley y el
orden en la sociedad salvaje, la respuesta no es ficil y 1o
que Ia Antropologia ba podido decirnos dista de ser satisfac-
torio. Mientras se pudo sostener la teorfa de gue el “salvaje”
es realmente salvaje, de que éste sigue caprichosa y descuida-

_ damente la poca ley que tiene, el problema no existia. Cuando
esta cuestibn adquirlé verdadera actualidad, cuando se hizo

patente que lo caractesfstico de la vida primitiva es rm4s bicn
Ja hipertrofia que no Ja carencia de reglas y leyes, la
opinién cientifica vird en redondo; al salvaje se le convirtid,
no séle en un modelo de ciudadano cumplidor de la ley,

sino que se tomb como axioma que, al sometesse a todas las

reglas y limitaciones de su tribu, el salvaje no hace mis que
seguir la tendencia natural de sus propios impulsos; que de
esta manera, por asf decirlo, se desliza facilmente por la linea
de menor resistencia.

El salvaje — segiin cl veredicto actual de competentes an-
tropblogos — siente una reverencia profunda por It tradicibn
y las costumbres, asi como muesira una sumisién automailica
a sus mandatos. Vos abedece “como un esclavo”, “ciegamen-
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te”, “espontineamente”, debido a su “inercin mental” com-
binada con el miedo a la opinién pithlica o a un castigo subre-
nalural; o lambién por el “sentimiento prevalente en el grupo
cuando no por el instinte de grupo”. He aqui lo que dice un
libro reciente: “El salvaje estd muy lejos de ser la criatura.
libre y despreocupada que nos pinta la imaginacién de Rous-
seau. Por el contrario, se halla cereado por las costumbres de
su pueblo, encadenado por tradiciones inmemoriales, no sélo
en sus relaciones sociales, sino también en su religion, su
medicina, su iudustria, su arte: en pocos palabras, en cada _
aspecto de su vida” (E. Sidney Hartland en Primitive Law
pig. 138). Podrfamos muy bien aceptar todo esto, aunque
es incierto que las “cadenas de la tradicién™ sean idénti-
cas ¢ similares en arte y en relaciones sociales, en industrin y
en religion. Pero cuando inmediatamente se nos dice que
“todas estas leyes son aceptadas por el salvaje como una cosa
corriente que a él ni se le ocurre quebrantarlas”, eatonces
nos vemos obligados a protestar. {No es acase contrario a la
naturaleza humana el aceptar cualquier represién como si
fuese cosa natural y para el hombre civilizado o salvaje cum-
plir reglamentos desagradables, pesados y crueles, someterse
a prohibiciones, etc., sin que se le abligue? Y que se le tenga
obligado usando algung fuerza o motivo al que él no puede
resistir?

De este modo se nos asegura de nuevo que los “métodos
intuitivos™ o “no deliberados”, Ia “sumisién instintiva® y un
misterioso “sentimiento de grupo” son la causa de que haya
tanto ley como orden, comunismo y promiscuidad sexual todo
de una vez. Esto suena exactamente conio nn parafso bolchevi-
que, pero es ciertamente equivocado en lo que hace referencia
a sociedades melanésicas que conozco por observacién propia.

Y, sin embargo, esta sumisién instintive, esta conformidad
automética de cada miembro de la tribu a sus leyes, es el axio-
ma fundamental sobre el que sc basa el estudio del orden
primitivo y su adherencia a la ley. Otra de las més destacadas
autoridades en esta cuestidn, el malogrado Dr. Rivers, se re-
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fiere en el libro que ya hemos mencionado a “un métode no
deliberado o intuitivo de regular la vida social” que, segan
¢l, “esta estrechamente ligado al comunismo primitivo”. ¥ si-
gue diciéndonos: “En un pueblo como ¢l melanesio Iay un
sentimiento de grupo lan fuerte que hace inmecesaria cual-
quier organizacibn social concrela para la cjecucion de la
autoridad, exactamente del mismo modo que lace posible el
funcivnamiento armonioso de Ja propiedad comunal y asegura
el cardcler pacifico de un sistema comunista de relaciones so-
xuales”. {Social Organization, pag, 169).

Una idea similar es Ja que expresa aun un tercer escritor,
un sociblogo, que ha contribufdo més a nueslra comprensién
de la organizacién de los salvajes desde el punto de vista de
la evolucion mental y social que quizds eualquier otro antro-
pélogo viviente. El profesor Hobhouse, hublando de tribus
con un nivel cultural muy bajo, afirma que “tales sociedades
tienen naturalmente sus costumbres que para sus miembros
son percibidas como obligatorias, pero si nosotros entendenios
por Jey un conjunto de reglas que una autoridad competente
se encarga de hacer cumplir valiéndose de lazos personales
de parentesco y amistad, entqnees una institucibn como ésta
10 es computible con su organizacién social” (Morals in Evo-
lution, 1955, pig. 73). Aqui tenemos la cuestidén de la frase
“percibidas como obligatorias” y nos preguntamos si estas
palabras no encubren y ccultan el verdadero problema en vez
de resolverlo. jAcaso no hay, por lo menos con respecto a cier-
tas reglas, un mecanismo que obliga, aunque tal vez no esté
rveforzado por nisguna autoridad central, sino sdlo respal-
dado por verdaderos motivos, intereses y sentimientos coin-
plejos? Por un “mero sentimiento” ¢se pueden hacer efec-
livas Ins prolibicioues uis severas, lus deberes mas gra-
vosos y las obligaciones mds duras e irritantes? Nos gusta.
rfa saber més sobre esta inapreciable actitud mental, pero el
autor sencillamente lo da por descontado. Es més, la defini-
cién minima de la ley como “un conjunta de reglas que una
autoridad independiente do lazos persouales se encurga de



30 CRIMEN ¥ COSTUMBRE

hacer cumplir” me parece demasiado estrecha y que no desta-.

ca suficientemente fos elementos més pertinentes. Entre las
muchas normas de conducta en las sociedades salvajes hay
ciertas reglas que se consideran como obligaciones ineludibles
de un individuo o grupe hacia otro individuo o grupo. El cum-
plimicnto de tales obligaciones se recompensa por regla ge-
neral de acuerdo con la medida de su perfeccién mientras
que su incumplimiento repercute sobre el moroso. 5f nos hace-
mos fuertes en un punto da vista tan comprensivo come éste
¢ investigamos la naturaleza de Jas fuerzas que Jo hacen obli-
gatorio, podremos llegar a conclusiones mucho mis satisfac-
torias que si tuviésemos que discutir asuntos de autaridad,
gohierno’y castigo.

Consideremos otra opinién represcntativa de este asunto,
ia de una de las méis sltes autoridades antropolégicas de los
Estados Unidos, el Dr. Lowie, y veremos que expresa un
punto de vista muy similar; “En general, las leyes no escritas
de nso consuctudinario acostumbran a ser obedecidas con
mucha mayor diligencta que las de nuestros ebdigos eseritos.
Mejor dicho, son obedecidas espontineamente”™ (1). Comparax
a “diligencia” en obedecer la ley de un salvaje de Australia
con un neoyorkine o Ja de un melanesio con un cindadana
inconformista de Glasgow es un procedimiento peligroso y
lns comclusiones a que conduce deben considerarse como
muy “en general” hasta que, clare estd, pierden todo su signi-
ficado. El hecho es que no hay sociedad que pueda trabajar
de un modo eficiente sin que sus leyes sean obedecidas “dili-
gentemente” y “espontineamente”. La amenaza de coercibn
y ¢l miedo al castigo no afeetan al hombre medio, tanto “sal-
vaje” como “civilizade”, mientras. que por otra parte son in-
dispensables para ciertos elementos turbulentos o criminales
de una y otra sociedad. Asimismo hay que tener presente que
en cada cullnra humaria hay cierto nimero de leyes, prohi-
biciones y obligaciones que pesan mucho sobre cada ciudada-

{1} «Prinitive Society», Cap. sobre «Justicins, pigina 881, odicién
inglesa.
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no, exigen pran sacrificio personal y sélo son obedecidas por
razones morales, sentimentales o précticas, pero sin “esponta-
neidad” alguna. ) o

No serfa diffcil multiplicar Jos ejemplos y demostrar que
el dogma de la sumisién automftica a Jas costumbres de la
tribu domina toda 14 investigacién de Ia ley primitiva. A de-
cir verdad, sin embargo, debe hacerse resaltar e hecho de que
cualesquiera imperfecciones de teorfa u observacién son debi-
das a las reales dificultades y riesgos que tanto abundan en
el estudio de este tema. .

La dificultad mayor del problema estriba, segiin creo, en’
la misma naturaleza compleja y difusa de las fuerzas que
constituyen la loy primitiva. Acostumbrados como estamos a
buscar una organizacién definida de funcionamiento de la
ley, administracién e imposicién del cumplimiento de la ley,
también buscamos algo parecido en la comunidad salvaje vy,
al no encontrar soluciones similares, llegamos a la conclusién
de que toda ley es obedecida por esta misteriosa propensitn
del salvaje a cbedecerla.

Al parecer, Ia antropologia se enfrenta equi con una difi-
cultad similar a la que tuvo gue vencer Tylor en su “defini-
cién minima de religién™. Al definir Jas fuerzas de Ia ley en
términos de wutorided central, de cddigos, tribunales y al-
guaciles, llegariamos a la conclusién de que la ley no necesi-
ta que se la haga cumplir en una comunidad primitiva, sino
que es seguida de una manera espontinea. Algunos observa-
dores han anotado el hecho de que el salvaje también que-
branta Ia Jey algunas veces — pero sélo en ocasiones y rara-
mente — y ello ha sido aprovechado por fundadores de teo-
tias antropolégicas que siempre habfen sostenido que la ley
criminal es la dnica ley de los salvajes; que cuando el salva-
je observa las prescripciones de la ley bajo condiciones nor-
males, cuando ésta es seguida y no desaliada, Jo es como maxi-
mo, parcial, condicionalmente y aun sujeta a evasiones; que

‘no sc le bliga a cumplirla por ningiin motive poderoso como

miedo al castipo o sumisién general a toda tradicién, sino por
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mdviles psicoldgicos y sociales muy complejos; todo esto es
un estado de cosas que la antropologiz moderna hasta ahora
ha pasado por alto. En Ja exposicibn que sigue tralaré de
demostrar en un sector elnogrifico, el Noroesle de Melanesia,
las razones por las que observaciones de naturaleza semejante
a las que yo he llevado a cabo debicran extenderse ademis a
otras sociedades con el objeto de adquirir alguna idea sobre
sus condiciones legales.

Examinaremos Ios hechos dentro de un cancepto muy am-
plic y muy flexible del problema que se plantea ante nosotros.
En la invesligacién de derecho y de fuerzas legales, trataremos
simplemente de descubrir y avalizar todas las reglas concebi-
des y seguidas como obligaciones efectivas, de descubrir la
naturaleza de las fucrzas que limitan y obligan, y de clasificar
Ias reglas de acuerdo con(ia manera en que son hechas efecti-
vas. Veremos que por un examen induetivo de los hechos, lle-
vado a cabo sin idea preconcebida alguna ni definicién aprio-
ristica, podremos llegar a una satisfactoria clasificacién de las
normas y reglas de una comunidad primitiva, a distinguir cla-
ramente Ia ley primitiva de otras formas de costumbre, y a un
concepto nuevo, dindmico, de Ia organizacién social de los
salvajes. Dado gue los hechos de derecho primitivo descritos
en esta obra han sido registrados en Melanesia, el érea clésica
de “comuni;mo” y “promiscuidad”, de “sentimiento de gru-
po”; “solidaridad de clan” y de “obediencia espontinea”,
las conclusiones que podremos establecer — que liquidardin
todos estos téminos pegadizos y lo que ellos significan —
serfn de interés especial,

Graoano 1

Canoas de pesca en I laguna,



I

LA ECONOMIA DE LOS MELANESIOS
Y LA TEORIA
DEL COMUNISMO PRIMITIVO

El Archipitlago Trobriand, que ests habitado por la co-
munidad melanésica a que me refiero, se extiende al noroeste
ds Nueva Guiner y consiste en un grupo de islas coralinas
que rodean unz amplia laguna. Las partes Ilanas estin
cubiertas de suclo fértil, los peces pululan por Ia laguna, y tie-
rra y agua ofrecen ademés fciles medios de intercomunica-
cibn a sus habitantes. Por lo tanto, estas islas mantienen una
densa poblacién principalmente dedicada 2. Ia agricultura y
la pesca, pero también experta en varias artes y olicios, y ac-
tiva en el comercio y el cambio.

Como la mayoriz de los habitantes de las islas de coral,
pasan una gran parte de su tiempo en Ia laguna del centro.
En un dia de calma aparece llena de vida con canoas Nevando
genle o productos, o dedicados a uno de los muchos métedos
de pesca que les son propios, Un conocimiento superficial de
estas actividades podria dar la impresién de arbitrario des-
orden, anarquia y completa falta de sistema. No obstante, pa-
ciontes y cuidadosas observaciones pronto mos revelarfun el
hecho de que los nativos, no sélo tiencn definidos sistemas
téenicos de pescar y complicados convenios econémicos, sino
que ademds disponen do una estrecha organizacién en sus
cquipos de trabajo, asi como wna divisibn fija de funcioncs
sucinles,

Asi, pues, veriamos que dentro de cada canoa hay un
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hombre que es su verdadero propietario, mientras que el reito
actda como su tripulacién. Todos estos hombres, que por
regla general pertenecen al mismo sub-clan, estin ligados
unos 4 otros y a lds individuos de su mismo poblado por obli-
gaciones mutuas; cuando toda la comunidad sale a pescar, el
propietario no puede negar su canoa. O bien debe salir ¢l
mismo o dejar que vaya alguien en su lugar. La tripulacién
esta asimismo obligada a él. Por razones gue pronto se verdn
claras, cada hombre debe ocupar su sitio y cumplir con Ia
tarea que le corresponde. Del mismo modo cada partici-
pante recibe su parte correspondiente de lo que se ha cogido,
es decir, equivalente al servicio que ha prestado. Vemos, pues,
que la propiedad y uso de la canoa consiste en una serie de
obligaciones y deberes concretos que unen a un grupo de
gente y Io convierten en un equipo de trabajo.

Ls gue hace que las condiciones sean todavia mas com-
plejas es que los propietarios y los miembros de Ia tripuiacién
tienen el derecho de ceder sus privilegios a cualquier pariente
0 amigo. Esto se hiace a menudo pero siempre & cambio de re-
tribucién, de retorno. Tal estado de cosas puede aparecer como
muy igual al comunisimo a cualquier observador que no capte
bien todas las complicaciones de cada transaccién: parece
como si Ia canoa fuese propiedad de todo un grupo y usada
indiscriminadamente por toda la colectividad. -

El Dr. Rivers nos dice textualmente que: “uno de los ob-
jetos de la cultura melanésica que es usualmente, por no decir
siempre, el tema de propiedad comin es la canoa” y més le-
jos, refiriéndose a esta afirmacitn, habla de “hasta qué gran al-
cance los sentimientos comunistas concernieates a la propie-
dad dominan al pueblo de Melanesia”. (Social Organization,
page. 1068 y 107). En otro trabajo, el mismo autor nos habha de

"“la conducta socialista o incluso comunista de sociedades ta-
les como éstas de Melanesia” (Psychology and Politics, pgi-
nas 86 y 87). )

Nada serfa més erréneo que tales gemeralizaciones. Hay
una distincién y definicién estricta de los derechos de cada
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wno y esto hace que la propiedad To sea todo menos comunista,
En Melunesia tenemos un sistema compuesto y complejo de
guardar I propiedad que de ningin modo participa de Ja na-
turaleza del “socialismo” o del “comunismo”. Asf, una com-
pahia por acciones modernas podia ser calificada de “empresa
comunista”, De hecho, cualquier deseripeién de una instite-
cion salvaje en términos tales como “comunismno”, “capitalis-
mo” o “compaifa por acciones”, tomados de Ins coudiciones
econdmicas actuales o de controversia politica, no puede sino
inducir a error.

El énico pracedimiento correcto es el de descubrir el esta-
do de cosas legal en términos de hechos concretos. Asi, la pro-
piedad de una canoa de pesca de Trobriand debe ser deserita
segiin la forma como dicho objeto es construido, usado y con-
siderado por el grupo de hombres que lo producen y disfrutan
de su posesién. El duefio de la canoa, que al mismo tiempo
actiia como jefe del equipo y mago pescador, tiene que
pagar ante todo Ia construccidn de una nueva emburcacién
cuando Ja vieja ya no sitve, y al mismo tiempeo tiene que con-
servarla en buen estado, aunque en esto le nyude el resto de
Ia tripulacién. En esto estin bajo obligaciones mutuas de com-
pavecer cada uno a su puesto, mientras que cada canoa debe
salir cuando se ha proyectado una pesca colecliva. La embar-
cacién es utilizada de manera que cada asociado tiene
derecho a ocupar determinado lugar en ella, o que implica
ciertos deberes, privilegios y beneficios. Cada cual tiene su
puesto en la canoa, su tarea asignada y disfruta del corres-
pondiente titulo, ya sea de “patrén” o “timonel” o “guardifn
de las redes” o “vigilante de pesca”. Su posicién y su titulo
vienen determinados por la accién combinada de eategoria,
edad y habilidad personal. Cada canoa tiene también su lugar

“en la flata y su parte a representar en las maniobras de pesca

conjunta. Asf, viéndolo de cerca, descubrimos en esta ocupi-
cién un sistema definido de divisidn de funciones y un sisterna
rigido de obligaciones mutuas en el que se sittian lado a lado
un sentido del deber y el reconocimiento de la necesidad de
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cooperacién ademés de la comprensién del interés propio, de
los privilegios y de los beneficios. Asi, pues, €l seatido de pro-
piedad no pucde ser descrito con palabras tales come “comu-
nismo” ni “individualisme”, como tampoco refiriéndose a sis-
tema de “compaiifa por acciones” ¢ “empresa personal”, sino
por fos hechos coneretos y las condiciones de uso. Es la suma
de deberes, privilegios y servicios mutuos lo que liga n las aso-
ciados entre si y al propio objeto.

De mode que, en relacién con ¢l primer ohjeto gue atrajo
nuesira atencién — Ia canoa nativa— nos encontramos con
ley, orden, privilegios definidos y un bien desarrollndo sis-
temz de obligaciones,

PR

I

LA EFECTIVIDAD DE LAS
OBLIGACIONES ECONOMICAS

Con objeto de adentramos més profundamente en la natu-
raleza de estas obligaciones, sigomas a los pescadores a la
playa. Veamos qué sucede con el reparto de la pesca recogida.
En la mayorfa de los casos s6lo una pequeiia proporcitn de
ella se queda entre los naturales de aquel poblado. Por regla
general encontraremos & cierto nimero de habitantes de algu-
na comunidad de tierra adentro que estdn esperando en la
playa. Vemos cémo reciben sartas de pescado de manos de los
pescadores y cémo se las Hevan a casa, a menudo a muchas
millas de distancia, corriendo tanto como pueden para Ilegar
allf mientras el pescado esté todavia fresco. Nos hallamos de
nuevo ante un sistema de servicios y obligaciones mutuas ba-
sado en un convenio ya establecido entre dos poblados distin-
tos. El poblado de tierra adentro suministra hortalizas a los
pescadores y Ia comunidad costera les paga con pescado. Este
convenio es primariamente de indole econémica. Tiene ade-
mas un aspecto ceremontal ya que el intercambio ha de efec-
tuarse de acuerdo con un sitval complicado. Asimisme, tiene
su lado legal, un sistema de obligaciones mutuas que obliga
al pescador a pagar en la misma moneda cuando recibe un
ohsequio de su compaiiero de tierra adentro, y viceversa.
Ninguno de los dos puede negarse & esle compromiso, ningu-
no de los dos puede escatimar cuando devuelve el ohsequio y
ningano de los dos dehe retrasarse en hacerlo.



38 CHIMEN Y COSTUMDRE

ZCu4l e 1a fuerza molivadora que respalda estas obligacio-
nes? Los poblados costeros y los de tierra adentro tienen gue
contar respectivamente el uno con ¢l otro para el suninistro
de alimentos. Los nativos de In costa nunca lienen suficientes
hortalizas mientras que los de tierra adentro estin siempre
necesitados de pescado. Lo que es més, la costumbre requiere
que en Ja costa todas las grandes exhibiciones ceremoniales y
distribuciones de alimentos, que constituyen un aspecto suma-
mente importante de la vida piblica de estos nativos, sean
hechas con ciertas variedades de horlalizas especialmente
grandes y sabrosas que sélo crecen cn las frtiles llanuras del
interior. Por otra parte, lo importante de una buena distribu-
cién y fiesta es el pescado. Asf, a todas las demés razones de
pese que valoran los alimentos respectivamente més rares, se
afiade una dependéncia artificial culturalmente creada de un
distrite para con el otro. De modo que, en conjunto, cada co-
lectividad necesita mucho de sus aseciados. $i previamente,
en alguna ocasién, éstos se han mostrado culpables de negli-
gencia, saben que de una forma u otra serin severamente
castigados. O sea que cada comunidad tiene unr arma para
hacer valer sus derechos: la reciprocidad.sh

Y ésta no estd limitada al intercambio de pescado por hor-
talizas. Por regla general estas dos colectividades dependen
una de la otra también en otras formas de comercio asi como
en otros servicios mutuos. Por consiguiente, cada cadena de
reciprocidad se va haciendo més fuerte al convertirse en parte
y conjunto de un sistema completo de prestaciones mutuas.

1AY

RECIPROCIDAD
Y ORGANIZACION DUAL

S6lo he hallado un eseritor que apreciara integramente
la fmportancia de la reciprocidad en la organizacién social
primitiva. El destacado antrapélogo alemén, Prof. Thurnwald,
de Bexlin, reconoce clarumente “die Symmetric des Gesell-
schaftsbaus” (simsetrfa de la estructura social) y Ja correspon-
diente “Symmetrie von Handlungen” (simetria de las accio-
nes) (1). A lo largo de su monografia, que es quizds la mejor
relacién de la organizacién social de una tribu sulvaje existen-
tente, el Prof. Thurnwald nos muestra cémo la simetria de la
estructura social y de las acciones llena la vida de los nativos.
Sin embargo, su importancia como forma de obligacién legal
no es expucsta de un modo explicito por el autor, quien pare-
ce més consciente de su base psicolégica “en sentimiento
humano” que de su funcién social como salvaguarda de Ia
continvidad y adecnactén de Jos servicios mutuos.

Las viejas tedrias de dicotomia tribal, las discusiones sobre
los “origenes™ de “fratrias” o “mitades” y de Ia dualidad en
subdivisiones tribales, no entraron nunca en los fundamentos
interno o diferencial del fendmeno externo de la particidn en
mitades. La reciente consideracién de In “organizacién deal”

(1) «Die Symmetrie von Handlungen aber nennen wir das Princip der
Vergeltung. Dicses liegt tlef verwurzelt im menschlichen Emplinden — uls
adaquate Reaktion — und fhm kam von jeher die grisste Bedeutung Im so-
zialen Leben zu-. (Die Gemeinde der Bdnaro, Stuttgert, 1921, pég. 10),
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por el malogrado doclor Rivers y su escucla padece del de:
fecto de buscar causas recénditas en vez de analizar el fend-
meno propiamente dicho. El principio dual no cs ni el resul-
tado de “fisi6n”, “separacién”, nl el de cualquier otro cata-
clismo saciolégico. Es el resultado intepro de Ia simetria inter-
na de todas las transacciones sociales, de la reciprocidad de
servicios, sin los cuales no hay colectividad primitiva que pue-
da existir. Una organizacién dual puede aparecer claramente
en la divisién de 1ma tribu en dos “mitades” o ser comple-
tamente destruida — pero yo me aventuro a pronosticar que
cuando se lleve a cabo una investigacién cuidadosz, se encon-
trars que Ja simetria de estractura en cada sociedad salvaje es
Ia base indispensable de obligaciones reciprocas.

Ia manera socioldgica ¢émo se ordenan las relaciones de
reciprocidad las hace todavia més estrictas. Los intercambios
entre dos comunidades no se [levan a cabo de un modo casual,
fortuito, como de dos individuos que comercian al azar el
wno con el otro, sino todo lo contrario: eada hombre tiene su
compaiiero permanente en el intercambio y los dos tienen quo
negociar el uno con el otro. A menudo son parientes politicos
o amigos jurados o soclos en ¢l importante sistema del inter-
cambio ceremonial [lamado kula. Ademiés, dentro de cada co-
lectividad los socios individuales son clasificados en sub-clanes
totémicos, de modo que el intercambio establece un sistema
de lazos sacioldgicos de naturaleza econdmica, a menudo com-
hinado con otros lazos entre individuo ¢ individuo, grupos de
parentesco y prupos de parentesco, poblado y poblado, distri-
to y distrito.

Si examinamos las relaciones y transacciones previamente
descritas, nos serh fécil ver que el mismo principio de mutua-
lismo proporeiona la sancién para cada’repla. En cada acto hay
wn dualismo sociolégico: dos partes que intercambian servi-
cios y funeiones, cada vwna de las cuales cuidando de que la
ofra enmpla su parte del eampromiso y se conduzea con hon-
radez. El palrén de In canoa, cuyes intereses y ambiciones
van ligados a sn embareacidn, cnida de que reine ¢l orden
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cn las transacciones internas entre Jos miembros de la tripu-
laci6n a la cual representa en sus relaciones exteriores. Para él,
cada miembro de Ia tripulacién estd bajo obligacién en el mo-
mento de la construccién e incluso después cuanda su coopera-
cién se estima necesaria. Reciprocamente, el duefio tiene que
dar a cada hombre el pago ceremonial en Ia fiesta de eonstrue-
ci6n; el duefio no puede negar a nadie su lugar en el bote y tie-
ne que cuidarse de que cada hombre reciba su parte correspon-
diente de Ia pesca recogida, En esto como en todas las multi-
ples actividades de orden econémico, la condueta social de
los nativos esti basada en un bien evaluado sistema de toma
y daca con cuentas que se llevan mentalmente, pero que siem-
pre se saldarin equitativamente. No hay descuentos en las li-
quidaciones ni se aceptan tratos de favor; ni hay tal omisién
“comunista” de Ia Jiquidacién de cuentas ni de atribucién es-
tricta de participaciones, Todas las transacciones se Hevan a
cabo de un modo ficil y libre, y Ins buenas maneras que pre-
‘dominan cubre cualquier inconveniente o disconformidad que
pueda presentarse, haciendo que al observador snperficial fe
sea dificil ver ¢l vivo interés propio y el cuidadoso sjuste de
cuentas que se efectiia en todo tiempo. Pere para el que cono-
ce 2 los nativos fntimamente, nada es més claro y patente.
El mismo mando que el patrdn asume con su canoa es gjercido
dentro de Ia colectividad por el jefe, quien ademds, por regla
general, es el mago hereditario.
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LEY, INTERES PROPIO
Y AMBICION SOCIAL

Casi no es necesario afiadivr que lay también otras
fuerzas poderosas, ademé4s de Ia compuisién de las obligacio-
nies reciprocas, que ligan a los pescadores a sus tareas, La uti-
lidad de esta ocupacién, el anhelo que sienten por este alimen-
to fresco y excelente y, por encima de todo, quizé la atraccién
de lo que para los nativos es un deporte intensamente fasciria-
dor, les mueven a seguir pescando més conscientemente y més
efectivamente de lo que hemos descrito como una obligacién
legal. Pero la compulsién social, la consideracién por los dere-
chos efectivos y por las pretensiones de los otros ccupan siem-
pre un lugar preeminente en la mente del nativo, asi como en
sus formas de conducta, una vez esto ha sido bien compren-
dido. También es Indispensable para asegurar el funciona-
miente unifarme de sus iastituciones, porque a pesar de tedo
¢l gusto y atraccién que sienten por esto, en cada ocasién hay
unos pocos individuos que no se muestran bien dispuestos a
colaborar, irritables, malhumorados, obsesionados por algin
otro interés — muy a menudo por la intriga — que desearfan
escabullirse de cumplic con su obligacién si ello fuese posible.
Cualquiera que sepa lo extremadamente diffcil, si no impo-
sible, que es organizar un cuerpo de melanesios, incluso para
llevar a cabo una actividad corta y divertida que requiera una
accién concertada, y en cambio lo blen y ripidamente que

se ponen a la obra para realizar sus empresas habituales, com-
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convencimisito nativo de yue otro humbre tiene derecho so-
bre sa trabajo.

Hay todavia otra fuerza que hace los deberes imds obliga-
torios. Ya he meuncivnado ¢l aspecto ceremonial de lus tran-
saceiones. Los regalos de alimentos en el sistemna de intercam-
bio deserito més arriba deben ser ofrecidos de acuerdo con
formalidades estrictas, en medidas de madera especialmente
construidas, traidas y presentadas en Ia forma prescrita, en
una procesién ceremonial y con trompeteo de cuernos marinos.
Ahora bien, nada tiene mayor influencia sobre Is mente de un
melanesio que la ambicién y'la vanidad que van asociadas a
la exhibicién de alimentos y de riqueza. En Ja entrega de sus
regralos, en la distribucién de sus excedentes, experimentan
una manifestacién de poder y un realce de su personalidad,
El nativo de las islas Trobriand guarda sus alimentos en casas
mejor hechas y s ornamentadas que las chozas gue le sirven
de viviends. La generosidad es para él la virtud més alta, y
Ia riqueza el elemento esencial de la influencia y el rango. La
asoctacién de una transaceion semicomercial con ceremonias
ptiblicas pautedas suministra otra fuerza obligatoria de cum-
plimiento a través de un mecanismo psicolégico especial: el
deseo de exhibicién, la ambicién de aparecer munificente y la
extremada estimacifn por la riqueza y Ja acumulacién de ali-
mentos,

De este modo hemos podido penetrar algo en la naturaleza
de Jas fuerzas mentales y sociales que convierten ciertas reglas
de conducta en leyes obligatorias. Y la fuerza obligatoria no
es superflua ni mucho menos, ya que cuando el nativo puede
evadirse de sus obligaciones sin pérdida de prestigiv o sin po-
sible riesgo de sus ganancias, lo hace, exactamente cémo lo
harfa cualquier hiombre de negocios civilizado. Cuando se es-
tudia mis de cerca la “regularidad automdtica” en el cumpli-
miento de lus obligaciones que tan a menudo se atribuye a los
melanesios, se hace patente que hay tropiezos constantes en
las transacciones, que hay gran descontento, refunfuiiamien-

preaderd el papel y lu necesidad de la compulsion debida ul]
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to y recriminaciones, y ¢ue raramente hay un hombre que
csté completamente satisfecho con su socio. Pero, en conjun-
1o, el nativo continda en ¢l consorcio y cada cual trata de
cumplic con sus obligaciones, ya que se ve impelido a ello,
en parte por inteligente egoismo, y en parte por obediencia
a sus ambiciones y sentimientos sociales. Comparemos al ver-
dadero salvaje, por ejemplo, siempre tan dispuesto a evadirse
de sus deberes, fanfarrén y jactancioso cuando los ha cumpli-
do, con el muiieco salvaje-del antropdlogo que seguirfa ciega-
mente las costumbres y obedeceriz autométicamente toda re-
gulacién. No hay el més remoto parecido enlre o que nos
ensefia la antropologfa sobre este tema y la realidad de Ia
vida nativa. Empezamos a ver que el dogma de la obediencia
mechnica a la ley impedirfa al investigador en ¢l terreno cons-
tatar los hechos verdaderamente significativos de [a organize-
¢i6n legal primitiva. Ahora nos damos cuenta de que las reglas
de la ley, las reglas que tienen una definida obligacién, sobre-
salen de Ias meras reglas de la costumbre. También podemos
ver que In ley civil que consiste en disposiciones positivas, estd
mucho més desarrollada que el conjunto de meras prohibicio-
nes, y que ¢l estudio de a ley puramente criminal entre los sal-
vajes pasa por afto los fendmenos més importantes de su vida
legal.

Fis también obvio que la clase de reglas que hemos con-
siderado, aungue son incuestionables reglas juridicas obligato-
rins, na tienen en modo alguno el carhcter de preceptos veli-
fiosos fue sicmpre son {onnulades de un medo absoluto y
que dehen ser obedecidos rigida e integralmente. Las reglas
arqi dlescritas son esencinlmente elsticas y adaptables, dejan-
dv vna Jaxitud considerable deatra de la que su eamplimiento
s¢ considera satisfactorio. Las sartas de pescado, las medidas
de fiame, Jos manojos de tarn, sblo pueden ser evalvados de
una manera aproximada y naturalmente las canlidades inter-
cambindas varian segiin la abundancia de la pesca o I de Ia
cosecha de hortalizas, Tode esto se tiene siempre en cuenia y
silo la tacafieria intencionada, la negligencia o Ia holgazane-
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rfa son consideradas como incumplimiento de contrato. Ya
que, como hemos dicho, Ia generosidad es cuestién de honor
y de elogio, el native corriente hard acopio de todos sus re-
enrsos con objeto de mostrarse prédigo en su medida. Sabe
ademds que cuzlquier exceso de celo y de generosidad serd
tarde o temprano debidamente recompensado.

Ahora vemos que un concepto estrecho y rigido del pro-
blemz — una definicién de “ley” come Ja maquinaria de apli-
car justicia en casos de transgresibn, dejaria fuera todos los
fendémenos a que hemos aludido. En todos los hechos deseri-
tos, el elemento o aspecto de la ley que es de efectiva com-
pulsién social, consiste en complicados arreplos que hacen
que Ja gente cumpla con sus obligaciones, La més importante -
de entre ellas es la forma en que muchas transacciones estén
integradas en cadenas de servicios mutuos, cada uno de los
cuales serd recompensado en fecha ulterior. La forma piiblica
y ceremonial como se llevan a cabo usualmente estas transae-
cinnes, combinada con la extremada ambicién y vanidad de
los melanesios, se suma a las fuerzas que salvaguardan la ley.



Vi

LAS RECLAS LEGALES
EN LOS ACTOS RELIGIOSOS

Hasta ghora me he referido principalmente a las rela
ciones econémicas, ya que la ley civil trata principalmente de
propiedad y riqueza entve los salvajes lo mismo que entre
nosotros, pero podremos hallar el aspecto legal en cualquier
otro terreno de la vida tribal. Tomemos por ejemplo uno de
los actos mds caracterfsticos da la vida ceremonial — los ritos
de duelo por los difuntos —. Al principio, claro estd, vemos
en ellos su carfcter religioso: son actos de piedad hacia el
finado causados por el miedo, el amor o la solicitud por el
espiritn del muerto, Como manifestacién ritval y piblica de
emocién, forman también parte de la vida ceremonial de Ia
colectividad. )

4Quién, sin embargo, sospecharfa un lado legal a tales ac-
tividades religiosas? Y, no obstante, en las Islas Trobriand no
hay un solo acto funerario, ni una sola ceremonia, que no esté
considerado como una obligacién del ejecutante hacia algunos
de Ios otros sobrevivientes, La viuda llora y se lamenta ¢n do-
lor ccremonial, en piedad religiosa y miedo, pero también
porque la fuerza de su dolor proporciona una satisfaccibn di-
recta & los hermanos y parientes maternos del difento. Segin
la teoria nativa del parentesco, son los parientes por linea
materna los que estdn realmente afectos. La esposa, aunque
vivia con su marido, nunque debe llorar su muerte y annque
a menudo lo hace real y sinceramente, sigue siendo sélo una
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cxtrafia de acuerdo con Jus reglas del parentesco watrilineal.
Por lo tanto, su deber hacia los miembros sobrevivientes del
clan de su esposo es manifestar, exhibir su dolor de modo apa-
ratoso, guardur un largo perfodo de huto y Hevar Ta quijada
o mandibula de su esposo durante varios afios despuds de su
muerte. Esta obligacién, sin embargo, no carece de recipro-
cidad, Cuaudo tenga efecto Ja primera distribucién ceremo-
vial, unos tres dfas después de la muerte de su esposo, recibird
el pago de sus ligrimas de manos de los parientes de su mari-
do y serd un pago importante; y en las fiestas ceremoniales
que se celebran més tarde, también recibird mas pagos por sus
subsiguientes servicios de duelo. También debiera tenerse
presente que para los nativos el luto es s6lo un eslabéu cu la
cadena de reciprocidades de toda la vida entre marido y mujer
y entre sus respectivas familias.
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LA LEY DE MATRIMONIO

Esto nos lleva al tema del matrimonio, que es extraordina-
riameate importanile para Jtegar a una verdadera compren-
sion de la ley nativa, El matsimonio no sélo establece un
vineulo entre marido y muijer, sino gue también impone una
permanente relacifn de mutualidad entre la familia del esposo
y Ia de lu esposa, especialmente el hermano de ella. Una mu-
jer y su hermano estin ligados entre si por lnzos de parentes-
co caracteristicos y muy importantes. En wna familia de las
Tslas Trobriand, sna mujer debe estar siempre bajo la tutela
especial de wn hombre — uno de sus hermanos o, si no tiene
ninguno, su pariente materno mis préximo —. Ella tiene que
ohedecerle y cumplir una serie de deberes, mientras &l se ocu-
pa <k su bienestar y se hace cargo de ella econémicamente in-
clnso después de casada,

Fl liermano pasa a ser b guardidn custodio de los hijos de
¢lla que delien considerarle a 81 y no a su padre como al ver-
dadero calieza de familin. A su vez, él tiene que ocuparse de
ellos y suministrar a Ia familia de su hermana wna considera-
Ile proporcitn de alimentos. Esto resulta lanto mis pesado
cuanto que ¢l matsimonio, por ser patrilocal, obliga a la mu-
chacha a trasladarse a la comunidad de su esposo, de modo
que eadn voz que se vecoge la cosecha hay un chassé-croisé
ceondmico general a través de todo el distrito.

Una vez Ins coscchas recogidas, se procede a la clnsilica-
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cidn de lus names y lo mejor de la cosecha de cada huerlo se
coloca en una pila de forma cénica. La pila principil de cada
huerto os siempre para la familia de la hermana. Bl Gnico pro-
posito de todu lu habifidad y trabajo dedicados a esta exhibi-
cidn de alimentos es la satisfaceidn de la ambicion del agricul-
tor, ya que toda la colectividad, jqué digol, tlo ¢l distrito
contemplard los productos cultivados, hard sus comentarios
sobre ellos, criticard o elogiars. Segin palubras textusles de
mi informante, una gran pila quiere decir: “Fijaos en lo que
he hecho por mi hermana y su famitia. Soy wn buen agricultor
y mis pacientes mis préximos, mi hennana y sus hijos, no su-
frirén nunca por fulta de comida”. Transcurridos unos dias, se
deshace la pila de alimentos, se colocan lus fimmes dentro de
uros cestos y éstos son trasladados al poblado de la hermana,
donde se procede a colocarlos exactamente de la misma forma
que antes enfrente de la casa-depésilo de fiame del marido de
la hermana; allf, de nuevo, los miembros de la colectividad ve-
7in el montén y lo admirarfn. Todo este aspecto ceremonial
de la transaccién tiene una fuerza obligataria que ya conoce-
mos. La exhibicién, las comparaciones, la evaluacién piiblica,
todo esto impone una definida compulsién psicolégica sobre ¢l
dador, le satisfacen y recompensan cuando el éxito de su labor
le permite ofrecer un regalo generoso, pero le castigan y humi-
Ilanr cuando se muestra ineficiente, tacafio o ha tenido mala
suerte. ’
Ademds de la ambicién, Ja reciprocidad predomina en esta
transaccion como en todas partes hasta el extremo de que a
veces se diria que dar es practicamente casi tanto como reci-
bir. En primer lugar ¢l murido liene que recampensar con
definidos regalos perifdicos cada contribucidn anaal de la co-
secha, Mis tarde, cuande los nifios crezean, éstos estarin di-
rectamente bajo la autoridad de su tio materno; los mucha-
chos tendrdn que ayudarle, asistivle en todo, y contribuir con
wna cuota determinada a todos los pagos que éste tenga que
hacer. Las hijas de su hermana hacen poco por &, es decir,
directumente, pero indirectamente, en una sociedad matrili-
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neal, le proporcionan herederos y descendientes en las dos ge-
neraciones siguientes.

Asi, pues, st colocamos las ofrendas de la cosecha dentro
de su contexto sociolégico y con una visién amplia de su rela-
ciém, vemos que cada transaccién estd justificada como un
eslabén en In cadena de mutuas prestaciones. Y, sin embar-
go, consideréndolo aparte, fuera de su marco, cada transac-
cibn nos parece disparatada, intolerablemente pesada y so-
ciolégicamente sin sentido y tembién, sin duda alguna, “comu-
nisticamente”. ¢Qué podria ser més econémicamente absurdo
que esta oblicua distribucién de productos agricolas en que
cada hombre trabaja para su hermana y a su vez tiene que de-
pender del hermano de su esposa, y donde se desperdician
mis tiempo y energia en exhibiciones, alardes y transporte de
los graneros que en verdadero Lrabajo? No obstante, viéndolo
de cerca, se comprende que algunas de estas acciones aparen-
temente innecesarias son poderosos incentivos econdmicos,
que otras suministran la fuerza obligatoria legal, mientras que
alras, a su vez, son el resltado divecto de los ideas nativas
sobre ¢l parestesco. Estd claro también que nosotros podemos
comprender el aspecto legal de tales cosas sélo si las consi-
deramos integralmente sin exagerar temasiado um eslabén es-
pecial de Ia cadena de deberes reciprocos.

- VI

PREDOMINIO DEL PRINCIPIO .
DE RECIPROCIDAD

En los capftulos que anteceden hemos visto una serie
de ilustraciones de I vida nativa que muestran el aspecto le-
gal de Ja relacién matrimonial, de Ja cooperacién en una par-
tida de pesca, del intercambio de comida eutre poblados cos-
teros y de tierra adentro, de ciertos deheres ceremoniales de
manifestacién de duelo. Estos ejemplos fueron presentados
con cierto detalle con ¢ fin de hacer resaltar clarnmente
el funcionamiento concreto de lo que me parece ser el verda-
dero mecanismo de la ley, de la compulsién social y psicolé-
gica, de Jas verdaderas fuerzas, motivos y razones que hacen
que los hombres cumplan con sus obligaciones. Si el espacio
lo permitiesc, seria f4cil presentar estos ejemplos aislados den-

tro de un cnadro coherente con ¢l sbjeto de mostrar que e.n:,r

todas las relaciones sociales y en todos Jos varios dominios jé
Ia vida de la tribu se puede descubrir exactamente el misgo,

mecanismo legal, el cual coloca las obligaciones forzosas
una categorfa especial que las separa de los otros tipos e’

reglas consuctudinarias. Sin embargo, en este caso, un répido
y comprensivo examen tendrd que bastamos.

Tomemos, por ¢jemplo, en primer Tugar, las transacciones
econbmicas: ¢l itercambio de articnlos y de servicios se lleva
a cabo principalmente dentro de un consorcio establecido o va
asocindo 2 lazos sociales definidos o aun acoplado como un
ynutualismo en asunlos no econdmicos. Se ve que lz mayoria de

£ Y
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los actos econdmices, si nu todos, pertenceen a alguna cadena
de presentes reciprocos y contra-presentes que a Ia larga equi-
libran la cuenta y benefician a ambos lados por igual.

Yz he dado cuenta detallada de Jas condiciones econdmi-
cas del noroeste de Melanesia en La Economia Primitiva de
los Natives de las Islas Trobriand (“Economic Journal”,
1921} y en Argonautas del Pacifico Occidental, 1923. Kl capi-
tulo VI de aquel volumen trata de los asuntos que discutimos
aqui; por ejemplo, las formas de intercambio econémico. Por
aquel entonces, mis ideas sobre lIa ley primitiva no habfan
madurado suficientemente y presentaba los hechos sin hacer
referencia al tema presente, por lo que su testimonio resulta
afim més valioso. Sin embargo, cuando describo una categoria
do ofrendas come “regalos puros” y bajo este nombre coloco
los regalos de marido .a mujer y de padre a hijos, estd bien
claro ue cometfa una equivocacién. De hecho, caigo en el
error supuesto mis arriba de arrancar el acto de su contexto
‘propio, de no considerar suficientemente la cadena de transac-
ciones. No obstante, en ¢l mismo pamalo suministro una recti-
ficacidén implicita de mi equivocacién al manifestar que “los
nativos dicen que un regalo de padre a hijo significa el pago
de Ia relacién que el primero sostiene con la madre” (p. 179).
Sefialo también que los “regalos pratis” a Ia esposa estan ba-
sndos en la misma idea. Pero la relacién verdaderamente co-
mecte de Tas condiciones — correcta desde el punto de vista
tanta legal como econémico — seria el abarcar todo el sistema
de regalos, deberes y beneficios mutues intercambiados entre
el marido por una parte, y la esposa, hijos y hermano de In es-
posa por otxa. Entonces se verfa que de acuerdo con las ideas
de Jos nalivos esle sistema estd basado en un dur y luimar muy
complicado y que a la larga lgs sexvicios mutuos restablecen
el equilibrio ().

{l) Compéreso ¢l justo Julelo eritico do mi expresifa «regule puror con
todo lo gue implica gue hizo M. Marce] Mauss en L'Année Sociologique,
«Nouvelle Series, vol. I, pigs. 171 y sig. Yo habfa escrito este pirmfo antes
de ver las critieas de M. Mauss que concordeban substancialnente con las
urias propias. Es setisfactorio para un Investigudor cl ver que ha presentado
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La verdadern razén por la que todas estas abligaciones ceo-
uémicas se observan normalmente y se observan ademds muy
estrupulosamente, ts que ¢l no cumplirlas coloca a un hombre
en una posicion intolerable, asi como el cumplirlas con retraso
o deficientemente le cubren de oprobio. EI hombre que persis-
tentemente desobedeciera las ruglas de ln ley en sus tratos eco-
nbmicos se encontrarfa bien pronto fuera del orden social y
econémico — cosa de la que se da perfecta cuenta=—, Loy dia
se presentan casos en los que algunos nativos, ya sea por liolga-
zanerfa, excentricidad o espiritu no conformisty, habian de-
cidido ignorar estas obligaciones de su estado legal y se ve
¢6mo antomiticamente se han convertido en parins y cn purd-
sitos de algdén blanco,

El ciudadano honorable estd bajo la obligacién de cum-
plir con sus deberes, aunque su sumisién no se debe a ningan
instinto 0 impulso intuitivo ni a un misterioso “sentimiento de
grupo”, sino al detallado y elaborado funcionamiento de un
sistema en el cual cada acto tiene su propio lugar y se debe
ejecutar sin falta. Aunque ningin nativo, por inteligente que
sea, fornularz este estado de cosas de una manera general y
abstracta ni lo presentara como una teorfa sociolégica, cada
uno de ellos conoce perfectamente su existencia y puede pre-
ver las consecuencias en cada caso concreto.

En lus ceremonias mégicas y religiosas, casi cada acto
— ademés de su propdsito primario — es considerade como
una obligacién entre grupos e individuos y tarde o temprano
tiene que hacerse su pago equivalente o contra-servicio esti-
pulado por la costumbre. La magia ¢n sus formas méis impor-
tantes es-una institucién piblica en la cual el mage de la
colectividad, que por regla general desempeiia su cargo por
lierencia, tiene que prestar sus servicios en favor de todo el
grupo. Tal es el caso, por ejemplo, en la magia de cullivo,

tan bjen sus obscrvaciones que éstas permiten ® otros In refutucién de sus
conclusivnes sacdnidoles de su mismb material. Y a mf especialmente me ha
resultude aun més agraduble el constatar que después, sl madarar mis ideas,
éstas me hun conduckdo independieniemente a los mismos resultedes quas mi
distinguido amige M, Mauss, .

.
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pesea, guerra, prediccién del ticmpo y construccién de canoas.
El mago estd obligado a ejercer su magia tan pronto como sur-
ja la nacesidad, en la estacién adecuada o en ciertas circuns-
tancias a fin de mantener los tabiis y a veces incluso dirigir
toda la empresa. Por todo esto se le paga con pequefias ofren-
dos dades inmediatamente y a menudo incorporadas en los
procedimientos de ritval. Pero la verdadera recompensa estd
en el prestigio que su posicién le confiere (1). En casos de ma-
gin menor u ocasional, tales como amuletos para propiciar el
awnor, ritos curativos, brujeria, magia contra el dolor de muelas
y de protcecion de los cerdos, ete., cuando ésta se aplica en fa-
vor de otro tiene que estar muy bien pagada y la relacién entre
cliente y profesiona! se hasa en un contrate dictado por la
costumbre. Desde ¢l punto de vista de nuestro argumento ac-
tual, debemos registrar el hecho de que todos los actos de
magia comunal son obligatorios para el mago y la obligacién
de ejecutarlos va unida al carge de mago de la colecti-
vidad, que es hereditario en la mayoria de los cusos y que
siempre es ung posicidn de poder y de privilegio. Un hombre
pucde deelinar su posicion y cederla a su sucesor mis préxi-
mo, pero una vez la ha aceptado tiene que llevar a cabo todo
el trabajo inherente a ella, y la colectividad, por su parte, le
tiene que dar o que le es debido.

Fn cuanto a los actos que usualmente se considerarian
como religiosos més hien que magicos — tales como ceremo-
nias de nacimiento o de matrimonio, ritos de muerte y de due-
lo, la adoracién de los fantasmas, espiritus o personajes miti-
cos—, se ve que también tienen un Jado legal claramente
cjemplarizado en el caso de los actes mortuorios deseritos mds
arriba. Cada acto importante de naturaleza religiosa es con-
cehido como una obligacién moral hacia el abjeto que se ve-

(1} Para mayor informacifn referenle al estada lepal'y social del mago
hereditario, véase ¢l Capitulo XVIT sobrs ln «Magias en «Argonautas del
Tactlico Occidentals, asi comn lar descripelones y vefavencias diversas sobre
In magia de ia constioccidn de cannas, magia do navegar, magia do kafoma.
Véase tanthifn Ta breve relacién de magia dee huertos en Ecannmia Primition
{ Ecemmmie: Journal, 1921); do magis de guerra en «Mans, 1920 {anicnln n. 5);
y ales magin de pesea en oMans, 1918 (arficulo n, 53),

-
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nera: fantasmn, espfritu o poder, al propis tempo que satisfa-
c¢ una aspiracién emocional del ejecutante; pero, tiene su
lugar indiseutible en alguna estructura social y es conside-
rado por una tercera persona o personas como algo que Jes es
debido, vigilado y luego pagado o devuelto por medio de
otro servicio parecido. Por ejemplo, cuando con occasién del
retorno anual de los espiritus a su antiguo poblado se hace
urna ofrenda al espiritu de un pariente muerto, na sélo se satis-
facen sus sentimientos y sin Jugar a dudas su apetito espiri-
tual gue se alimenta de la substancia espiritual de la comida,
sino que probablemente se expresa‘también el propio senti-
miento hacia el muerto querido. Ademés, en ello va envuelta
una obligacién sociel: cuando los platos de comida levan ya
algiin tiempo expuestos y el espiritu ha terminado con su par-
ticipacién espiritual, el resto — que a pesar de tado no apa-
rece menos adecuado para el consumo ordinario — es ofre-
cido a un amige o pariente pelltico viviente quien a su vez
devaelve la ofgrehda con un regalo parecido afgin tiempo
més tarde (2). No recuerdo ni un solo acto de caricter xeligio-
50 que no vaya acompaiado de alguna implicacién sociolégica
purecida més o menos directamente asocfada a la principal
funcitn religiosa del acto. Su importancia estriba en el hecho
de que convierle el acto en una obligacién socizl ademds de
constituir un deber religioso.

Podria continuar eon el examen de algunas otras fases de la
vida tribal y discutir més a fondo cl aspecto legat de las rela-
ciones domésticas expuestas mis arriba o entrar de lleno en
las reciprocidades de las grandes actividades, actos importan-

‘tes, ete. Pero ahora debe haber quedado ya bien claro que

los casos detalladus previamente no son casos aislados y ex-
cepcionales, sino ejemplos representativos de lo que sucede
en catla aspecto de Ta vida nativa.

{2) Vénse la relaciin nue hace el antor de Milomala, Ta Festa del re-
turmo anual de Jos espirites 3 su anligue poblade en Boloma; fos espiritus de
los muertos en los Islaz Trabriand (Journal of the R. Anthrop, Institute, 1918)
— Revista del Instiloto Teal de Antropologia —. Los oficcimientos de comida
egua ya he mencionadoe aparecen on In pigina 378 de la sutodicha revista.



IX

LA RECIPROCIDAD COMO BASE
DE LA ESTRUCTURA SOCIAL

Ahaora bien, modificando toda nuestra perspectiva y miran-
do las cosas desde el punto de vista sociolbgico, es decir, to-
mando aspectos sucesivas de la constitucién de la tribu en vez
de examinar las varias clases de sus actividades tribales, serfa
posible demostrar que toda la estructura de la sociedad de
las Trobriand estd fundade en e} principio de estado legal.
Con esto guiero decir que los derechos del jefe sobre los in-
dividuos particulares, del marido sobre la mujer, del padre
scbre el hijo, y viceversa, no se ejercen arbitrariamente ni de
un modo unilatersl, sino de acuerdo con reglas bien definidas
y dispuestas en cedenas de servicios reciprocos blen com-
pensadas, )

Incluso ¢l jefe, cuyo cargo es hereditario, basado en tradi-
ciones mitolégicas altamente venernbles, rodeado como estd
de un temor semireligioso acentuade por un principesco cerc-
monial de distancia, humillacién y prohibiciones estrictas, que
tiene mucho poder, riqueza y medios ejecutivos, tiene que
someterse a normas fijas y esth ligado por rigusosos vinculos
legales. Cuando quleré declarar Ja guerra, organizar una expe-
dicién o celebrar una festividad, debe emitir convocatories
formales, anunciar piblicamente su voluntad, deliberar con
los notables, recibir el tributo, servicios y asistencia de sus
sibditos en forma ceremonial y finalmente retribuisles de
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acuerdo con una escala bien definida (1), Bustard mencionar
aqui lo que ya se ha dicho del estado sociolégico de matri-
monio, de las relaciones entre marido y mujer -y de. la posi-
cidn entre parientes politives (2). Toda la divisién on clmes
totémicos, en sub-clanes de cavdcior local y en comuuidades
de poblado’esta caracterizada por un sistema de sorvicios y
deberes reciprocos en el cual los grupos desarrellan un juogo
de dar y tomar.

Lo que yuizds es més notable en el carficter legal de las re-
laciones socivles es que la reciprocidad, el principio de dar y
tomar, también reina supreme dentro del elan, |gué digol, den-
o del prupo de parientes mas préximos. Tal y como hemos
visto, la relacién entre €l tio matemno y sus sobrinos, las rela-
c¢iones culre hermunos, incluso la relacién menos egoista de
todas o sea la de un hombre y su hermana, estén todas y cada
una de ellas fundadas en la mutualidad y Ia retribucién de los
servicios. Es precisamente este grupo el que ha sido acusado

" de “comunismo primitivo”. El clan es a menudo descrito en

la jurisprudencia primitiva como la tnica persona legal, el
finico cuerpo y entidad. “La unidad no es el individuo, sino €l
grupo; el individuo no es mas que una parte del grupo”,
segln palabras de Mr. Sidney Harlland. Esto es realnente
cierto si tomamos en consideracién esta parte de la vida social
en la que el grupo de parientes —clan totémico, phratria, mi-
tad o clase — participa en el juego de la reciprocidad frente a
sus grupos coordinados. ¢Qué hay, pues, de ln perfecta unidad
dentro del clan? Aqui se nos ofrece Ia solucidn universal del

(1) Gunpézense pasa mayor detalle los varios aspectos de In jefature que
he sefialudo en el anticulo citudo Economéu Primitiva, op. cit. {Argunautas) y
Jos mrtlcules sobre «Cuerms y «Esplitose tnbién previamente mencionsdos.

(2) Otwu vez debo wlerimma & mis olms publicaciones en las que lie
tratado todas estos asuntos eom defolle munjue ne desde el punte dc vistn
wctua). Véanse los tres arlicolos publicados en Psyche de octubre 1923 {la
Psicolegia del Sexo an lax Sacledades Primitivas); abril 1924 (Pslco-Andlisis
y Antrepologla); y encro de 1825 (Complejo v Mito en el Derecha Materno),
en los cusles se describen muchos de los ospectos de lo psicolugln seawal y
de lay ideas y costumbres fundumentales de parentesco y relncién. Los dos
Gitimos artieulos nparccen uniformados con este trabajo en wi Sexe y Re-
presién en la Svciedad Solvafe, 1926,
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predominante sentimiento de gropo cunndo no del “instinto de
grupo” el cual se considera especialmente ufano en esta parte
ol mundo gue ahora nos ocupa habiteda por “una gente do-
minatda por un sentimiento de grupo como el que impulsa al
melanesio” (Rivers). Como sabemos, éste ¢s un conceptn com-
pletamente equivocado. Precisamente dentro del grupo de
parentesco mis préximo es donde florecen las rivalidades,
disensiones y el egoisme més agudo quo domina todn la ten-
dencia de las relaciones de parentesco. Pronto volveré a este
punto en busca de més hechos, pero de hechos mucho mis de-
mostrativos, con objeto de deshacer de una vez este mito de
comunismo de paventesco, de la perfecta solidaridad dentro
del grupo por descendencia directa, mito que ha sido reaviva-

do recientemente por el doctor Rivers que, por consiguiente, -

fiaplica cierto peligro de ganar aceptacion general.

Una vez mostrado el alcance de los hechos a los que se
aplica nuestro argumento y habiendo demostrado bien clara-
mente qué ley oubre toda la cullura y constitucibn de la tri-
bhu de eslos nativos, formulemos nuestras conclisiones de wna
manera coherente.

-t

DEFINICION Y CLASIFICACION
DE LAS REGLAS CONSUETUDINARIAS

Al principio de Ia Parte Primera se dieron ejemplos de las
opiniones corrientes que atribuyen al hombre primitivo una
obediencia autométice a la Jey. A esta suposicién van asocia-
das algunas proposiciones més especiales que son universal-
mente corrientes en antropologia y que, sin embargo, resultan
fatales para el estudio del derecho primitivo.

En primer lugar, si el salvaje obedece las leyes de la cos-
tumbre debido a su incapacidad de romperlas, entonces no se
puede dar una definicién de ley, ni se puede sefialar ninguna
distincitn entre reglas legales, morales, maneras y otros usos,
ya que I tmica forma de clasificar las seglas de conducta es
en relacién con los motivés con que son respaldadas. De
modo que baséndose en la suposicién de que el hombre pri-
mitivo presta una obediencia automética a todas las costum-
bres, la antropologta tiene que renunciar a cualquier tentativa
de introducit orden y clasificacién en los hechos y esto preci-
samente es In primera tarea da Ia ciencia.

Ya hemos visto antes que Sidney Iartland considera qune
Ias reglas del arte, de 1a medicinz, organizacién social, indus-
{ria, cte, estdn irremisiblemente mezcladas y amontonadas en
todas las sociedades salvajes tanto en Ja propia comprension
del nativo como en la realidad de la vida social. Este punto de
vista 1o destaca deliberadamente en varias ocasiones: “...La
percepeidn de las semejanzas por parte del salvaje difiere mu-
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cho de la nuestra. El ve un parceido entre objetos que o nues-
tros ojos no tienen un solo punto en comin” (L. ¢. p. 138). “Para
¢l salvaje... ¢l modo de actuar de una tribu es uno e indivisi-
ble... Ellos {los salvajes| no ven nada grotesco ni incongruente
en publicar en nuombre de Dios un ebdige que combina pres-
cripciones de ritual, moral, agricultura y medicina las cuales
nosotros consideramos como prescripciones estrictamnente juri-
dicas... Nosotros, por ejemplo, podemos separar la religién de
la magia y la magia de la medicina, pero los miembros de Ia
colectividad no hacen tales distinciones” (pp. 213, 214).

Sidney Hartland, cuando habla de todo este, da licida
y moderadz expresién a las opiniones corrientes sobre la “men-
talidad primitiva prelbgica”, “las confusas categorfas del sal-

-vaje”, y la general carencia de forma de la cultura primitiva,
No obstante, estos puntos de vista sélo cubren una parte del
caso, sblo expresan una verdad a medias — en lo que se refiere
a la ley, tales conceptos mencionados aquf no son correctos -—.
Los salvajes tienen una clase de reglas obligatorias no dotadas
de ningim cardcter mistico, que no son anunciadas en el
nombre de Dios y que no son respaldadas por ninguna sancién
sobrenatural, sino que sélo tienen una fuerza obligatoria pu-
ramente social, '

Si consideramos la suma total de reglas, convenios y mane-
ras de conductas como el cuerpe de costumbres, no hay duda
alguna de que el nativo siente un gran respeto por todas
ellas, una fuerte tendencia a hacer lo que los otros hacen, lo
que todo el mundo aprueba y, si sus apetitos o intereses no le
llaman o impulsan en otra direccibn, seguird la fuerza de la
costumbre antes que cualquier otro camino, La fuerza del
hibito, el temor de los mandatos tradicionales y su apego sen-
timental a todo ello, asi como el deseo que siente de satisfacer
Iz opinién pitblica, todo se combina para que la costumbre
se obedozca por el solo hecho de serlo. Como puede verse,
en esto los “salvajes” no difieren de los miembros de cualquier
colectividad completa con un horizonte limitado, tanto si se
trata de un ghetto (barrio de los judios) de la Europa Oriental
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como de un Colegio de Oxford o de una comunidad funda-
mentalista del Medio Oeste. Con todo, el amor a In adicion,
¢l conformismo y Ja fuerza de la costumbre sélo explican hasta
us punte muy limitado la obediencia a las reglas entre mues-
tros, salvajes, campesinos o pescadores,

Limitémonos wna vez mis a los salvajes y veremus que
cntre los de las Islas Trobriand hay una cantidad de reglas
tradiclonales para instruir al artesano sobre la forma de ejer-
cer su oficio. La forma inerte como estas reglas son obedecidas
sin discusién se debe, por asi decirlo, al “conformismo gene-
ral de los salvajes”, pera principalmente son obedecidas por-
que su utilidud préctica ha sido reconocida por la razén y ates-
tiguada por la experiencia. Ademds, otras instruceiones sobre
la manera de conducirse con los amigos, parientes, superiares,
iguales, etc., son obedecidas porque el hombre que se aparta
de ellas se siente y aparece ridfeulo, torpe y socialmente ex-
trafio a los ojos de los demds. Estos son los preceptos de las

. buenas maneras que estén muy desarrollados en Melanesia y

a los que todos se adhieren muy estrictamente. Hay asimismo
otras regles para dictaminar las condiciones que deben impe-
rar en los juegos, deportes, diversiones y festividades, reglas
gue son el alma y substancia de la diverstén o actividad y que
son abservadas porque se siente y se reconoce que cualguier
fullo en “seguir el juega” lo echa a perder, lo amrvina — es de-
cir, cuando el juego s verdaderamenie un juego — Como se
habré chservado, en todo esto no hay fuerzas mentales de in-
clinaci6n o de interés propio ni incluso de inercia gue pudieran
contrarrestar algunas de las reglas y hacer que su cumplimien-
to fucse una pesada carga. Es tan ficil seguir las reglas como
no seguirlas y cuando se va a tomar parte en alguna actividad
deportiva o de placer, sélo se la puede disfrutar si se pbedecen
todas sus reglas tanto de arte como de maneras y procedi-
mientos del juego!

. También hay normas que porlenecen a cosas sapradas e
importantes, las reglas de los ritos mégicos, las pompas fu-
nerarias y cosas por el estifo. Estas nermas estdn respaldadas .
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principalmente por sancionees sobrenaturales y por la fuerle
conviceitn de que con las cosas sagradas nadie debe entremez-
clarse. Por una fuerza moral igualmente porlerosa se mantie-
nen cierlas reglas de conducta personal hacia los parientes, fa-
miliaves de la casa y otros hacia los que se experimentan fuer-
tes sentimientos de amistad, Teallad o devocién que refuerzan
Tos dictados del cddigo social.

Este breve cathlogo no ¢s ninguna tentativa de clasifica-
cién, Su propésito priacipal es indicar claramente que, ade-
mis de las reglas de la ley, hay varios olros tipos de normas
y mandatos tradicionales que estfn respaldados por motivos 0
fuerzas, principalmente psicolégicas, o en todo caso completa-
mente diferentes de aquellas que son caracteristicas de la ley
en aquella colectividad. Asf, aunque en mi examen he enfoca-
do la atencién principalmente sobre Ia maquinaria legal, no
he tenido ningdn interés en demostrar que todas las reglas
saciales son legales, sino todo o contrario, he querido mos-
trar que las reglas de la ley no son sino una categoria bien
definidn. dentro del euerpo de costumbres.

UNA DEFINICION ANTROPCLOGICA
DE LA LEY

Las reglas de Ia ley sobresalen del resto por el hecho de
que estén consideradas como las obligaciones de una persona
¥ loa derechos legales de olra. No estfn sancionadas por una
mera razén psicolégica, sino por una definida maquinaria so-
cial de poderosa fuerza obligatoria que, como sabemos, estd
basada en la dependencia mutua y se expresa en un sislema
equivalente de servicios reciprocos lo mismo que en la com-
binacién de tales derechos con lazos de relacién miiltiple. La
manera ceremonial como se llevan 2 efecto la mayoria de las
transacciones, que comprende apreciacidn y eritica piblicas,
ayuda todavia a su fuerza obligatoria.

Por 1o tanto podemos ya descartar la opinién, el parecer
de que el “sentimiento de grupo” o Ia “responsabilidad colec-
tiva” sean la dnica e incluso la principal fuerza que ‘asegura
la adhesién a las costumbres de la tribu y las hace obligato-
rias o legales. Sin duda alguna, el esprit de corps, la solida-
ridad, el orgullo en la propia comunidad y clan existen entre
los melanesios — en realidad sin ellos no hay orden social que
se pueda mantener en ninguna cultura alta o baja — s6lo quie-
™0 prévenir contra conceptos tan exagerados como Jos de
Rivess, Sidney Hartland, Durkheim y otros, que harfan de csta
desinteresada, impersonal e ilimitada lealtad de grupo Ia pie-
dra angular de todo el orden social en las culturas primitivas.
El salvaje no es ni un “colectivista” extremo ni un “individua-



64 CRIMEN Y COSTUMBIE

lista” intransigente sino que es, camo todo hombre en general,
una mezcla de ambos.

Asf, pues, de lo expuesto hasta abiora se deduce que la
ley primitiva no consiste exclusivamente, ni tan solo principal-
mente, en imposiciones, ni toda la ley de los salvajes es ley
eriminal. Y sin embargo se pretende que con la mera deserip-
cién de crimen y castigo el tema .del derecho ya esta ago-
tado en lo que concierne a la comunidad salvaje. De hecho,
el dogmna de la obediencia automdtica, por ejemplo, de Ja ab-
soluta rigidez de lns reglas de la costumbre implica una exage-
racién de la ley criminal en las comunidades primitivas y su
correspondiente negativa de la posibilidad de una ley civil.
Las reglas absolutamente rigidas no pueden sex aplicadas o
adaptadas a Iz vida ni necesitan ser impuestas, pero pueden
quebrantarse. Incluso los que creen en’ una super-legalidad
primitiva deben admitir este punto, De aquf que el crimen
serfa el inico problema legal que se puede estudiar en’las co-
munidades primitivas; o habrfa ley civil entre los salvajes
ni jurisprudencia civil alguna que la antropologfa pudiese in-
vestigar. Este concepto ba predominado en los estudios com-
parativos de Ia ley desde Sir Henry Mgine hasta las més re-
cientes autoridades en la cuesti6n, tales como el Prof, Hobhou-
se, el doctor Lowie y también en Sidney Hartland. De este
modo, leemos en el libro de Hartland que en las sociedades
primitivas “el nicleo de la legislacién es una serie de tabiis”
y que “casi todos los cédigos primarios consisten en prohibi-
ciones” (Ley Primitiva, p. 214). Y también que “la creencia ge-
neral en la certeza de un castigo sobrenatural y Ia alienacién
de In simputiu del préjimo generan una atmdsfera de terror
que ¢s mis que suficiente para prevenir cualquier infraccién
de Jas costumbres tribales...” (pig. 8, Ia bastardilla es mia).
No hay tal “atmésfera de terror” excepto quizis en el caso de
algunas muy pocas reglas excepcionales y sagradas de ritual
y de religién, y por otra parte la infraccidén de las costumbres

de la eibu se previene por medio de un mecanismo especial -

“Ganane B

shibicion e dolor ubligatoria e los tos de doeln, .
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euyo estudio es el verdadero terreno de la jurisprudencia pri-
mitiva,

Rartland no es el dnico autor que opina asi. Steinmetz,
en su intercsante y competente anilisis del castigo primi-
tivo, insiste en la indole criminal de la primitiva jurispru-
dencia y en la naturaleza mecinica, rigida, no dirigida y
no intenéional de fos castigos impuestos asi como de su
base religiosa. Sus opiniones son plenamente compartidas
por los grandes sociblogds franceses Durkheim y Mauss,
quienes adaden una clinsula mis: la de que la responsabi-
lidad; 2 venganza, en realidad todas las reacciones legales
estén. hasadas en la psicologfa del prupo y no del indi-
viduo (). Incloso sociflogos tan agudos y bien informados
como el profesor Hobhouse y el doctor Lowie, este tiltimo que
conoce 2 los salvajes por experiencia propia, parecen seguir
Ia tendencia general del momento en sus capitulos sobre ia jus-
ticia en las sociedades primitivas que, por otra parte, son ex-
celentes. ) .

En nuestro proplo teireno sflo hemos encontrado hasta
ahora mandamicntes positivos caya violacién es sancionada,
pero no propiamente castigada, y cuya maquinaria ni por los
métodos de Procrustes * puede ser retirada miés all4 de Ia Jinea
que separa [z ley cioil de Ia ley criminal. Si hemos de etique-
tar las reglas descritas en estos artfculos de une forma mo-
derna y por lo tanto aecesariamente inapropiada, entonces lla-
mémoslas el cuerpo de Ia “ley civil” de los nativos de las
Istas Trobriand.

La ley civil, Ia ley positiva que gobiena todas las fases

{1} Steinmetz, Ethnologlche Studien zur ersten Entwlckelung der Strafe,
18084; Durkheim ea L'Annde Soclologique, L pigs. 353 y sig: Mauss en
Revue de I'istoire des Religions, 1897,

* N. del T.: Procrustes, personoje de Ja leyenda priega, e un bandido
del Atica quo colocaba a sus vielimas sohte wna cama e hicrro; si It exce-
dian, cortalin Ta patle que sobresaliz y, si cran mas pequefios o coros, los
estimba hasta hacerles ocupar cxactamente Ta coma. Esta experiencia indiea
la aplicacidn a0 intcligente, a rajatabla, de principios generales sin tener en
cucnta las natueales variaciones de vosos ¢ lndividuos.
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de la vida de la tribu, consiste por Io tanto en un cuerpo de

obligaciones forzosas consideradas como justas por unos y re-
conocidas como un deber por los otres, cuyo cumplimiento se
" asepura por on mecanismo especffico de reciprocidad y publi-
cidad inherentes en la estructura de Ia sociedad. Estas reglas
de la Jey civil son elsticas y poseen una cierta amplitud. No
sélo castigan el fracaso sino que premian a los que cumplen
con esplendidez. La rigurosidad en su cumplimiento sc ase-
gura por la apreciacifn racional de causa y efecto por parte
del native combinada con cierlo nimero de sentimientos so-
ciales y personales tales como ambici6n, varidad, orgullo, de-
seo de destacarse por la exhibicién y también por el carifio,
amistad, devocién y lealtad al allegado.

Casi es innecesario afiadir gue la “ley” y los “fenémenos
legales” tal coma los hemos descubierto, descrito y definido en
una parte de Melanesia, no constituyen instituciones indepen-
dientes. La ley es mejor un aspecta de su vida tribal, unu fase
de su estructura, que sistemas independientes, socialmente
completos en si mismos. La ley no estriba en un sistems espe-
cial de decretos que prevén y definen cualquier forma posible
de su incumplimiento y que proporcionan las barreras y reme-
dios necesarios al caso, sino que la ley es el resultado especifico
de la configuracién de obligaciones que hacen imposible al na-
tivo el eludir sus responsabilidades sin sufric por ello en el
futuro, :

XII

SOLUCIONES LEGALES ESPECIFICAS

Las raras disputas que a veces tienen Jugar toman la forma
de un intercambio piblico de reconvenciones (yakala) donde
las dos partes contendientes, asistidas por amigos y parieutes,
se encuentran, s¢ arengan una n otra y se lanzan recriminacio-
nes mutuas. Estos litigios permiten dar rienda suelta a los sen-
timientos de la gente a Ia par que muestran la tendencia de Ia
opinién piblica, todo lo cual ayuda a resolver Tas disputas.
Sin embargo, a veces parece como si sélo sirviesen para endu-
recer mis a los litigantes. En ningdn caso hay un tercero que
pronuncia una sentencia definida y raramente se llega a un
acuerdo en aquel misme momento. El yakalz es por lo tanto
un arreglo legral especial de pequefia importancia que en rea-
lidad no Ilega al corazén de la compulsién legal.

Sa pueden mericioner aqui algunos otros mecanismos le-
goles. Uno de ellos es el kaytapaku, Ja proteccitn mégica de la
propiedad por medio de maldiciones condicionales. Cuando
un hombre posee cocoteros o palmeras de areca en puntos
distantes donde es imposible vigilarlos, pega una hoja de pal-
mera al tranco del 4rbol como indicacién de que ha profesido
una férmula que automdticamente traerd desgracias, males,
dalencias, ete., al lndrén. Otra institucidn que tiene un lado
legal es Ia kaytubutabu, una especie de magia practicada sobre
todos los cocoteros de una colectividad para inducir su ferti-
lidad, por lo general cuando se aproxima una fiesta. Kista magia
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Itevn consigo la prohibicién estricta de recoger los cocos o de
pasticipar de ellos incluse cuando son importados. Una insti-
tucién similar es la gwara (1). Se planta un pilo largo en el
arrecife, gque representa fa prohibicién de exportar clestos ob-
jetos valiosos, intercambiados ceremonialmente en el kula,
mienlras que por ¢l contrario, su importacién es fomentada.
Esto es una especie de moratoria que suspende todos los pa-
gos sin interferencia alguna con los recibos mientras que tam-
bién aspirn & una acumulacién de objetos valiosos ante una
gran distribucién ceremonial. Otro aspecto legal importante
es una especic de contrato ceremonial llamade kayasa (2).
Aqui, ¢l jefe de una expedicidn, el director de una fiesta o el
promotor de una aventura industrial ofrece una gran distri-
Ducibn ceremonial. Los que participan en ella y se benefician
de sn generosidad y munificencia estén en [a obligacién de
ayudar al jefe durante todo el tiempo que dura la empresa,

Todas cstas instituciones, kayasa, keytapake y kaytubu-
tabu comportan vinculos especiales. Pero ni aun éstos son ex-
clusivamente legales. Serfa un grave error tratar del tema de
la ey limit4ndonos a una sencilia enumerncién de estos pocos
arreglos, cada uno de los cuales sirve un fin esepcial y cumple
una funcién muy parcial. La incumbencia principal de la ley
estriba en el mecanismo social que se encuentra en la base de
todas las obligaciones verdaderas y cubre una porcion muy
vasta de sus costumbres, aunque ni mucho menos todas ellas,
como ya sabemos.

(1) Véase b relncion de esta Institucion en Argonautas del Pacifico Qc-
cidental {referencios en Indice 5. x, Guara), También algunas descripeiones
en Melunesios deb Prof. Seligman, y en 1a obm del presente autor Lay Nati-
vag e Mails {Trons. S, Socirdad del Sur de Australie, vol, 39) sobre la gola
a gora entre Jut papue-nelanesios occldentales,

(2)  Argenautss. Yéase cn ol Indice s. v. Kayase.

Xl

CONCLUSION Y PRONOSTICO

Hasta ahora he tratado 38lo de un sector de Melanesia y
naturalmente las conclusiones » que he legado tienen un al-
cance limitado. Estas conclusiones, sin embargo, estin basadas
en hechos observados por un método nuevo y han sido con-
sideradas desde un nuevo punto de vista con objeto de esti-
mular a otros observadores a seguir una linea de estudio simi-
Jar en otras partes del mundo.

Resumamos el contraste que hay entre los puntos de
vista corrientes sobre este tema y los hechos aqui presentados.
En la modema jurisprudencia antropolégics se afioma univer-
salmente que todas les costumbres son ley para el salvaje y
que éste no tiene mis ley que sus costumbres, al mismo tiempo
que obedece automftica y rigidamente todas las costumbres
por pura inercia. Por lo tanto no hay ley civil ni su equivalen-
te en las sociedades salvajes. Los Gnicos hechos relevantes son
Jas ocasionales infracciones en desafio de las costumbtes — los
delitos—, No hay mecanismo de imposicién de las reglas
primitivas de conducta excepto el castigo del delito flagrante.
La antropologia moderna ignora y aun a veces explicitamente
niega Ia existencia de normas sociales de ninguna clase o de
motivos psicolégicos que hagan obedecer al hombre primitivo
y cumplir con cierta clase de costumbres por razones pura-
mente sociales. Segiin Hartland y todas las demds autorida-
des, las sanciones religinsas, los castigos sobrenaturales, la -
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responsabilidad del grapo y solidaridad, el tabii y la magia son
los principales elementos de la jurisprudencia en las socieda-
des salvajes.

Como he indicado més arriba, todos estos argumentos son,
o bien directamente equivacados, o sblo parcialmente ciertos,
o por lo menos puede decirse que colocan Ia realidad de la
vida nativa en una falsa perspectiva, Quizés no sea ya necesa-
rio seguir arguyendo que no hay hombre, por “salvgje” y “pri-
mitivo™ que sea, que acte contra sus propios instintos, u che-
dezca sin saberlo una ley que astatamente se siente inclinzdo
a evadic o voluntariamente a desaliar; 0 que actéie espontdnea-
mente en forma contraria a todos sus apetitos e inclinaciones.
La funcién fundamental de la ley es contener ciertas propen-
siones naturales, canalizar y dirigir los instintos humanos
¢ imponer une conducts obligatoria no espontfinea; en olras
palabras, asegurar un tipo de coopericién basado en concesio-
nes mutvas y en sacrificios orientados hacia un fin comin.
Una fuerza nueva, diferente de Jas inclinacioncs jnoatas y es-
ponténeas, debe estar presente para que esta tarea se lleve
a cabo. .

A fin de hacer que esta critica negativa sea concluyente,

- hemos presentado un caso concreto para mostrar los hechos
de la ley primitiva tal como son y hemos mostrado en qué
consiste la naturaleza obligatoria de Jas reglas legales primi-
tivas.

Ei melanesio de la regitn gue aqui tratamos siente incues-
tionablemente ¢l mayor respeto por las costumbres de su tribu
y la tradicién como tal. De este modo se puede conceder mu-
cho a las viejas teorfas del principio. Todas las reglas de su
tribu, triviales o importantes, agradables o pesadas, morales o
utilitarias, son consideradas por &l con reverenciz y sentidas
como obligatorias. Pero Ja fuerza de la costumbye, €l atractivo
de I tradicién por si solos no serfan bastante para contrarres-
tar las tentaciones del apetito, la codicia o los dictados del in-
terés personal. La mera sancién de la tradicién — el conformis-
mo y el conservatismo del “salvaje” — opera a menudo y opera
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sola en la imposicion de usos y costumbres, asl como en la
conducta phblica y privada en todos los casos donde son
necesarias algunas reglas para establecer el mecanismo de la
vida comiin y Ia cooperacién junto con procederes ordenados
— es decir, opera donde no hay necesidad de inmiscuirse con
el interés personal y la inerein, o de hostigar a acciones des-
agradables o detener propensiones innatas.

Hay otras reghas, dictados e imperativos que requicren y
tienen su tipo especial de sanciones ademds del mero atractivo
de la teadicién. Los nativos de la parte de Melancsia que he-
mmos descrito tienen que ajustarse, por ejemplo, a un tipo de ri-
tual religioso muy estricto, especialmente en entierros y en
lutos. Hay también imperativos de conducta entre paientes.
Y finalmente hay Ia sancién del castigo tribal acasionado por
una reaccién de ctlera e indignacién de toda Iz colectividad.
Lz vida humana, Ja propiedad y por iltime, aunque no menor
en importancia, el honor personal, estin salvagnardados, en
una comunidad melanesia, por esta sancién det castigo tribal,
Io mismo que tales instituciones como jefatura, exogamia, ran-
go y matrimonio que desempenan un papel principalisimo en
Ia constitucién de sus tribus,

Cadn clase de reglas mencionadas se distingue de las ves-
tantes por sus sanciones y por su refacién con la organizacién
social de la tribu y de su eoltura. Estas reglas no forman esa
niasa amorfa de usos de la tribu o “conglomerado de costum-
bres” del que tanto hemos ofdo hablar. Esta Gltima categoria,
fas reglas fundamentales que salvaguardan la vida, la propie-
dad y la personatidad forman la clase que se puede descubiir
como “ley eriminal}, muy a menudo exagerada por los an-
tropdlogos y falsamente asociada con el problema de “gobicr-
no” y “autoridad central” ¢ invariablemente arrancada de su
contexto propiv de otras reglas legales, ya que —y aqui He-
gamos al punto més importante de todos — exisie una clase
de reglas obligatorias que regulan Ja mayoria de los aspectos
de ln vida de Ia tribu y las relaciones personales eatre parien-
tes, miembros del mismo clan y de 12 misma tribu, que fijan
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las relaciones econdémicas, el ejercicio del poder y de la magila,
el estado legal de marido y mujer y de sus respectivas familias,
Estas son las reglas de una comunidad melanesia que corres-
ponde a nuestra ley civil.

No hay sanci6n religiosa 2 estas reglas, ni miedo, supersti-
cioso o racional, que Jas haga cumplir, ni castigo tribal en caso
de que alguien las infrinja, ni siguiera el estigma de la opinién
piiblica o de la censura moral. Ahora pondremos al descubijer-
to las fuerzas que hacen cumplir estas reglas y veremos que no
son simples, pero si claramente definibles, que ne pueden des-
cribirse con una sola palabra o concepto, pero muy reales de
todos modos. Las poderosas fuerzas compulsivas de Ja ley civil
de Melanesia hay que buscarlas en la concatenacién de las
obligacienes, en el hecho de que estin ordenadas en cadenas

de servicios mutuos, un dar y tomar que se extiende sobre.

largos perfodos de tiempo y cubre amplios aspectos de interés

~ y actividad, aiiadiéndose a todo esto Je forma conspicua y ce-

remoniosa como tienen que cumplirse la mayor parte de las
obligaciones legales. Esto es efectivo porque afecta la vanidad
y ¢l amor propio, y el deseo de autoafinnacién y ostentacién
de la gente. Resulta, pues, que €} poder compulsivo de estas
reglas procede de la temdencia psicolégica natural por el in-
terés personal, de la ambiciém y de la vanidad puestos en jue-
Eo por un mecanismo social especial dentre del que se enmar-
can estas acciones obligatorias.

Con una “definicién minima” de la ley, mis amplia y més
elfstica, no hay duda alguna de que se descubririn nievos fe-

némenos legales del mismo tipo que los encontrados en el .

norcesle de Melanesia, No hay duda de que las costumbres
no sc basan s6lo en ana fuerza universal indilerenciada, ubi-
cua, esta inercia mental, aunque esto existe indudablemente y
aiiade su parte a las otras compulsiones. En todas las socieda-
des debe haber una clase de regles que son demastado préct-
cas para ser apoyadas por las sanciones religiosas, demasiado
pesadas para ser dejadas meramente a Ja buena voluntad y
demasiado personalmente vitales para los individuos para que

]
t
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cualqujer agencia abstracta pueda hacerlas cumplir. Este es
el terreno de Tas reglas legales y me aventuro a predecis que
se cncontraré que Ia reciprocidad, la incidencia sistemdtica, la
publicidad y la ambicién serdn los factores principales en la
poderosa maquinaria de la ley primitiva.
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n afio entero como situaciones de aprendizaje bajo la influencia
orfentadora del medio circundante. La capacidad de aprendizaje del
ser humano y esta influencia orientadora de su medio estdn, por asi
decirld, incluidas en el plan de desarrollo puramente biolégico, sien-
do el niftq Hipica y normalmente (aunque anormalmente en compara-
cién con eManimal) sacado del cuerpo materno para ser sometido a
dicha influencia, El hombre conserva por muchos afios esta docilidad
de sus funcionedgensoriales, motoras y expresivas. Basindose en
esto, el anatomista helandés Bolk ha observado que su edad adulta'y,
hasta cierto punto, toda su vida, esta caracterizada por una notable
 retencién de rasgos de laprimera infancia, observacion que he adop-
tado y recomendado en mi Axgropologfa. To dos estos autores podrian
concordar en las lineas gene de la concepcidn ya sefialada, de
manera que el surgimiento de undqueva orientacién en la Antropolo-
gia filosoffa podria resultar una esp ie de trabajé en equipo impre-
meditado. En todo caso, ahora ya no paxgce utépica la idea de pregun-
tarse: ¢No se podr4, basandose en las condjciones biol6gicas finicas,
especiales y privativas del hombre, entendedqor qué es él un sexr cul-
tural? Estos aspectos del asunto parecen esclaredgrse o ilustrarse reci-
procamente. Por consiguiente, renunciando a opitipnes o conviccio-
nes metafisicas que descartamos conjuntamente con dualismo, es
posible trazar una imagen del hombre. Si bien la anatom¥s, la psicolo-
gia, la lingtifstica, etc., parecen ocuparse cada una de aspec
les de un ser complejo y muy cxtraordinarie, hemos consegui
bién cabida para algo asi como una ciencia general de la cultura:

.

Cultura: la naturaleza transformada
por la accién del hombre

Bajo este criterio la «esfera culturals es seguramente, en una pri-
mera aproximacién, el ambito natural transformado por el hombre, el
nido, por decirlo asf, que el hombre se construye en el mundo. Es
necesario para su vida, pues Je falta la adaptacién innata del animal a
su medio ambiente. Por eso, la cultura de los pueblos primitivos con-
siste ante todo en sus armas, sus herramientas, sus chozas, sus anima-
les domésticos, sus huertos, etc., todo lo cual es paturaleza transfor-
mada, perfeccionada, naturaleza que, reformada por una actividad
inteligente, provee en todas partes los elementos, los recursos técni-
cos para su propia reestructuracién. En el concepto de «naturaleza
reformadar entran también la familia y el matrimonio, las ordenacio-
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nes sociales, que provienen de lo natural examinado a fondo y organi-
zado como materia. Y, por ultimo, no se exceptia aquello que en
mitologia y religién sigue pareciéndole alcanzable al espiritu descifra-
dor de enigmas del hombre.

Todas las sociedades humanas, por sencillas que sean, poseen una
interpretacién global del mundo y de su propio papel en ese mundo,
que en dltima instancia se refiere a la accién, Es decir, en la medida
en que el mundo se sustrae ala intervencion del hombre, en la medida
en que no ofrece asiderc a su accién transformadora y creadora de
utilidad, o sea, en sus estados invariables, el mundo es interpretado en
cierto sentido, asociando a estas interpretaciones series de actos que
pueden ser simbolicos. Por lo tanto, una filosoffa o concepcion del
mundo o mitologia aparece como interpretacion del sentido de los
estados del mundo no susceptibles.de modificacion, convirtiéndose
esas interpretaciones en motivos para actos que seran ante todo de
culto o rituales ante ese componente del mundo al cual es preciso
resignarse, como ante la muerte. Este aspecto de la cultura puede
relacionarse también con £l hombre como ser activo, y asi, de acuer-
do con esta idea, podemos insertar en nuestro esquema el conjunto
comipleto de etnologiay ciencia de la cultura, prehistoria y etnografia.
La precitada Antropologfa cultural confirma plenamente nuestra hi-
pétesis, pues el resultado asombroso de este polifacético estudio de la
cultura, practicado con tanto éxito en América, consiste en: que nos da
una imagen perfectamente clara de la extraordinaria plasticidad hu-
mana. Si utilizdndola revisamos un par de docenas de culturas ford-
neas, llegaremos al sencillo enunciado: «No hay nada qué no hubie-
ras. Bse es, como quien ‘dice, el producto abstracto de esta
investigacién cultural, si se realiza la conveniente extension de la hi-
potesis instintiva y de [a falta de fijacién del hombre, como asimismo
de la energia, riqueza, variedad y fantasia de su accién. Cada una de
las miles de culturas primitivas representan un mundo tipico, incon-
fundible, y no es Ficil hacer afirmaciones sobre constantes innatas
que excedan lo mas general. La fluidez de la vida pulsional dei hom-
bre, la vivacidad de su fantasia, la variedad de circunstancias externas
frente a las cuales reacciona cada vez, todo esto produce una vegeta-
cién tan exuberante que a cada paso se abren mundos nuevos. Como
ejemplo accesible y sencillo, se puede indicar el libro de H. Schelsky
Sociologia de la sexualidad, en el que el autor argumenta antropologi-
camente, relacionando la variedad de las institaciones, fa desconcer-
tante y contradictoria abundancia de costumbres en este terreno con
la falta de fjacién del ser humano, con el cardcter desbordante de su

i

h
|
1
1
i




38 ANTROPOLOGIA FILOSOFICA

vida pulsional. Parece como st uno de los podlfre; H;ir;{:;p;&i:;l?:j:
isti arles provecho, baj
cultura humana consistiera en sac o ho, baj o e
' i i i originarias encon
esidad, a las circunstancias naturaies _
]L:r:;ﬁni;a ht;mana consiste ademas, esenmalmente., e;n ci;d:;n:;' : t::r
i i céntrico, uno mien
abilizar. Aun a riesgo de pasar por ex : : 1 )
;Igo <Zie estabilidad y de orden en el caos al pa;lecer aslti::‘l’};;il gistlg:risl:o
5 indose por salvar
el corazén del hombre, esforzan _
:;Igo de previsibilidad y continuidad. De ello se desprende ozt::;;\;lﬁ;
mente un segundo gran tema del concepto de cultura en
también en Ia hipétesis de la cual parti

El sentido de las instituciones sociales

. . o . 1
Tocamos ahora un tema muy serio. Nlet?sche hablé untz.\:iagrgg_
hombre como del animal no fijado. La hz:;f)ir.es@n :z iatl;irll:;len,t i
i imal peculiar fijacion '
ca que no existen en ese anim : S g
‘de gor si es un ser inestable, propenso al e.stad.o cadtico, a;; degt?nerz_
cién. Los mitos antiguos, que siempre mencionan alos é}ises ;;2?611
niendo al caos un orden universal, se refen:nla laltln);:a ys{l;oAntm
cabti i arativo de la cu .
humana a lo caético. El estudio comp: ' rayia
pologia cultural nos proporciona uxn Ee}s;ultal\:do nnptirtanad ot;s(lir:sts ;‘;\;ﬁ:}:
i i irigenio i del hombre emple
la inventiva y el ingenio increibles my desde o
i i las condiciones mas ar
os inmemoriales para mantener, en S .
?nclusive o costa de una parcialidad tremem!a, institucionesy co;t:réle
bres que sirvan de base para un entendimler];tlo y cc]))mo ga;ﬁnque o
cuestionable ya. De mo
confianza mutua y de un orden no cue modo gue @
ji parciali do la rareza de las institug!
complejidad, la parcialidad y a menudo
huml;ngs se,pueden explicar si concebimos al hombre como el ser

. - abandonado por los instintos. Si el hombre esta abierto al mundo, si

su conducta esta determiinada por los sucesos €xIernos, pox; lg:.sc Esuﬁ;
vos datos; si el alcance instintivo es _qure e Inseguro, :n or?nci @
facilidad para extraviarse pasa a con_sutﬁlr ul:;q c‘l; sust}"?zg ysplzl ntosI:i -
i i ja al hombre directi
1es. Se sabe que la instancia que fija os de
estabilizacién es lo denominado con la palal:{;? gt;g:gé tlzatgy&:erll:zilgges
st i idad e inmutabily ;
consiste en garantizar la seguri delas xe
tua. Ya se ha mostracdo g
sobre una base de confianza mutua. 12 0 .
i i aciones, leyes y estilos
iones de una sociedad, sus orgemz es, ley :
fa —las formas permanéntes de cooperacion existentes c:om';)x :;s:gg:s
econérrico, politico, social, religioso- hacen de reﬁnlni::‘li exterior dé
de piezas de unién entre los hombres, que aseguran €
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la moral. El interior humano es un terreno demasiado escabroso para
aventurarse en él. Toda la historia humana y la historia de la cultura
demuestran la variabilidad de las instituciones que son apoyo y aside-
1o externo. Pero es de suma importancia que esta variacién sea paula-
tina. Cuando se destruyen las instituciones de un pueblo se libera toda
la inseguridad elemental, [a tendencia que hay en el ser humano ala
degeneracion y al caos. Esto lo hemos observado mas de una vez,
como tarnbién la analogia oculta, pero no menos inquietante, con las
manifestaciones de decadencia en los pueblos primitivos, cuando los
invadié la civilizacién europea con dinero, licores y escuelas, alteran-
do sus normas tradicionales.

En los siglos Xviity xmx hibo concepciones mas bien idealistas del
hombre, cuyo prestigio dificilmente puede desvincularse del respaldo
que le ofrecfa una tradicién social secular, no perturbada en lo esen-
cial, que aseguraba la buena fe de semejante optimismo. Hoy esas
concepciones nos parecen ingeriuas, irreales y antipoliticas.

Los confines de esta nueva Antropologia se han extendido mucho,
lo que en definitiva se debe a las circunstancias que anoto a continua-
cién. Comno traté de demostrarlo, se ba conseguido aunar otra vez el
enfoque bioldgico con el de la historia de la cultura y de las ciencias
culturales en general. Al desprenderse del esquema dualista y de la
metafisica, la concepcién del hombre como ser activo parece til y
fructifera, pues la accién es, poruna parte, actividad de un organismo
~de un organismo inteligente— y, por otra parte, efectiia algo en el
mundo, introduce un cambio, le otorga finalidad, interviene. Asi se
establece la via de enlace en que finalmente se enctientran los enfo-
ques bioldgico y cientifico-cultural del hombre. La imagen resultante
no contradice, al menos ostensiblemente, las experiencias poco ino-
fensivas que la humanidad ha estado haciendo consigo misma siem-
pre y especialmente en las tltimas décadas. Ademis, la Antropologia
esta cerca de la experiencia, no es dogmatica, est4 abierta a los copo-
cimijentos nuevos no sélo en su aspecto empirico y filoséfico ya ex-

puesto, sino también a los de las ciencias especiales. A decir verdad,
solamente en esta forma se ha podido reimportar el adelanto logrado
por los americanos en las tiltimas décadas en materia de investigacién
cultural, progreso que fue esencialmente metédico y consistié en la
atenci6n imparcial a las multiples facetas del objeto.

Estamos viviendo en una época en que el dominio de la naturaleza
por el hombre plantea pocos problemas. Ha alcanzado una efectivi-
dad que ni siquiera en sus utopias pudieron imaginar cabalmente los
siglos anteriores, una perfeccién que nos pone en el eapuro de la
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riquezas. Como se sefiala bajo la voz «energia atémicas, las dificulta-
des que se oponen al dominio pleno de la naturaleza son ahora de
orden mas moral que técnico. Pero al mismo tiempo la proliferacién
de la especie humana, con indices de brusco crecimiento demografi-
co, ha llegado a constituir un problema de primera magnitud. Se pue-
de decir que el hombre est4 empezando a desplazar a la naturaleza;
por consiguiente, volvera los ojos hacia si mismo, inquirira acerca de
si mismo. He aqui otro ejemplo sorprendente de una coincidencia
que siempre se puede observar: los progresos en el mundo exterior
traen aparejadas tentativas por alcanzar igual nivel de dominio espiri-
* tual por reactualizar la formulacién de los problemas.

2. DE LA ESENCIA DE LA EXPERIENCIA

Estimacién diferente de la experiencia

Cuando calificamos a un individuo de pedagogo, politico, soldado
o marino =experimentados, os aplicindole la calificacidn maxi-
ma en esos rubros y es dificil hallyrle un titulo mas alto. Pedagogo o
soldado «genial» ya serfa exagerado)porque la palabra «genial» expre-
sa una cualidad o capacidad incompasable, muy poco frecuente y casi
mégica, que roza las ideas de facilidad %don natural; y porque ademas
parece destinada al smbito puramente edpiritual, casi exclusivamente
artisticn. Con Ia palabra «experiencias; et\carfibio, se designa Ja ela-
boracién en detalle y el dominio en todod\sus aspectos”de’esferas
vitales ricas en contenido y polifacéticas. '

‘Fiste era-también el matiz de la correspondiehte voz griega, Empei-
ria, Las palabras griegas Empeiria, Techne (destrdga) y Episteme (c6-
nocimiento) indicaban practica de muchos afios, Rabilidad, compe-
tencia, eficiencia probada y perspicacia. Eso lo expresa también el
vocablo experiencia, cuyo significado se extiende més\alld de la espe-
cializacién y llega hasta la experiencia en general, la experienciade la
vida. Una persona de este tipo no se ve avasallada por lgs mdltiples
exigencias que la vida nos impone normal o sorpresivayente, sino
que estd a la altura de ellas, y hace frente a todas las situacipnes con
igual decisién, inequivoca en cuanto a voluntad, y versatil enuanto a
ejecucién, como procede el técnico sobresaliente en su ramo.\Poseer
experiencia de la vida en este sentido es infrecuente e importante,
especialmente en tiempos civilizados, en que la ficil satisfaccioh de

las necesidades esenciales hace superfluo el desarrollo de las fuer2gs

elementales robustecidas por los obsticulos.
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mismo, escapan a la falta de interés general con qu consideran las
ideas y se las olvida. . .

" 'La eterna revolucién contra la condicigzrde criatura destinadaala
ruda necesidad y los deberes penosos; €§a eterna revolucién delacual
el ser humano sale cada vez mase€pontaneo y temible, no habra ter-
minado mientras algunos %s selectos y «minorfas creadoras» no

acepten el desafio pocgcomun que hay en ese resultado légico e

imperativo, pero ingenfsato: la tendencia a vivir bien sobre lafaz de la
tierra, : ) )
Desde qua civilizaci6n tomo este rumbo, el hombre estd experi-
mentandg-€onsigo mismo en un terreno donde jamas lo hiciera antes.
Al trajaf de sustraerse al yugo de las circunstancias, se entregaa alg.o
quefodavia no conoce bien y acercade lo cual tiene l.as opiniones mds
volamente optimistas. Es decir, se entrega a si mismo.

5. HOMBRE E INSTITUCIONES

A partir de Max Scheler, la Aniropologia filosdfica se basd ante
todo en enunciados generales acerca del hombre concebido en abs-
tracto, pero gané en claridad al comprobarse muchas comparaciones
del ser humano con el animal. Este sirvi6, por decirlo asi, de telon de
fondo conira el cual se destacaba eficazmente la figura del hombre. Se
estableci6 asi con seguridad su situacién inica en el reino animado y,
de acuerdo con una conviceién mas antigua y més honrosa, la diferen-
cia especifica recayd en el espiritu. .

Pero al hacerlo la intexpretacion de Scheler, novedosa y dindmica
en todos sus detalles, volvié a una problematica rigida y dual cuyo
escaso provecho para nuevas indapaciones se habia evidenciado ya
desde ‘Descartes: a un dualismo cuerpo-espiritu. Para progresar en
Antropologia, era preciso atacar este esquema, El arte de la investiga-
citn cjentifica consiste a merudo en una especie de estrategia, la de
prescindir deliberadamente de temas que se han revelado infecundos

" ¥y que no se piensa plantear. Es preciso distribuir de nuevo las priori-

dades de planteamiento y dar la espalda a esas formiulas estereotipa-
das. Yo he tratado de sacar este problema del espiritu de su soberania
subjetiva para incorporarlo a otro contexto donde pudiera estudiarse,
por asi decirlo, como predicado, esto es, en alguna forma correlativa,
lo que se torna posible refiriendo los enunciados no al espiritu, sino a

. 1a conducta intelipente del hombre,

En efecto, recurriendo a describir lo estudiado objetivamente se
puede demostrar que, en vista de su ¢onstitucién bioldgica, el hombre
no podria conservarse'dentro de la naturaleza tal como ésta es, cruda,
de primera mano; sino que debe vivir de la fransformacién —de la
modificacién préctica, efectiva— de cualquier realidad natural con la
que se encuentre. Su actividad inteligente tiende a la modificacién
constructiva del mundo exterior, a causa de su insuficiencia organica.
Asf; por ejemplo, debe fabricar y elaborar él mismo las armas que le
estdn negadas orginicamente o, si se abre paso en regiones heladas,
envolverse en la piel que a &l no le crece,
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Al tratar este punto, se recomienda tomar er cuenta que los pensa-
mientos sencillos, gue uno cree haber asimilado en el acto, merecen
una consideracién mas detenida, porque la hipétesis implica varias
COSas. )

En primer lugar, explica por qué la especie humana puede estar en
el mundo entero, mucho més propagada que cualquier especie ani-
mal. Receptivo al mindo pero pobre en instintos, desprovisto de re-

cursos organicos, el hombre vive de su actividad inteligente, esto es, ~

de la modificacion de cualesquiera circunstancias naturales dadas,
para adecuarlas a sus fines; vive, pues, hasta en el linde de estepas y
desiertos que ya nada brindan a su fantasfa y su habilidad. En segundo
lugar, los problemas del espiritu se plantearon en forma predicativa;
se hablé de conducta inteligente, se hablé dellugar. El espiritu no fue
considerado sujeto respecto del cual debieran hacerse afirmaciones.
En tercer lugar, por la sencillez de sus premisas esta hipétesis corres-
pondia a los estados iniciales de la cultura humana, a los antecedentes
prehistéricos. Y por tiltimo, permite ampliar los contenidos sin variar
fundamentalmente el esquema. Porque 2 una Antropologia filoséfica
10 ha de faltarle qué decir, si se le recuerdan los Gltimos experimen-
tos en el espacio exterior, la ocupacion de espacios extraterrestres y
las incursiones mas allé del campo gravitacional: Ia filosofia tiene que
pronunciarse acerca de ellos.

La funcién de descarga de las instituciones

Ya en el terreno de las investigaciones cientificas de la cultura y
dejando atrés las observaciones mas sencillas, pronto debia presentar-
se una problematica conocida, a saber: la del derecho, la moral, la
familia, el Estado; es decir, esa tematica que Hegel tratara bajq el
concepto de «espiritu objetivo». También ésta fue una formulacion
subjetivante, por ser el espiritu sujeto de todos los enunciados posi-
bles; de modo que dentro de la nueva hipétesis mencionada no se
podia emprender cosa alguna. 7

En cambio, parecia prometer concebir a los individuos abstractos
de Ia Antropologia en relaciones mutuas, dejéndolos actuar unos con
respecto a otros o reaccionando segin las circunstancias. Entonces,
en su comportamiento mutuo se decantarfan y consolidarian determi-
nadas formas o reglas, que podriamos Hamar modelos conductuales
rigidos. De esta manera se podrian distinguir como modelos_ las_rela-
ciones —juridicas, de propiedad o de dominio-, y el tema instituciones
reemplazaria al tema «espiritu objetivon.
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‘Se observaron asi cosas que por otro medio no hubiesen salido a
luz. Se mvo, ante todo, una visidén impresionante de una de las carac-
teristicas humanas mas importantes: la reduccion e inestabilizacién
de la vida instintiva, la plasticidad y fluidez de las clases de instintos.
Para establecer el nexo entre esta indefinicién e imposibilidad de pre-
dicci6n de la conducta humana en materia de instintos y las institu-
ciones, prefiero citar la breve férmula de lise Schwidetzki en la voz
«Antropologia» de la enciclopedia Fischer: «<En el hombre los instin-
tos no determinan, como en el animal, distintos procesos conductua-
les fijos. En vez de esto, de la multiplicidad de posibles modos de
conducta humanos cada cultura extrae ciertas variables y las erige en
modelos conductuales aprobados por la sociedad y obligatorios para
todos los individuos que Ia componen. Esos modelos conductuales
civilizados, o instituciones, liberan al individuo de un exceso de deci-
siones, constituyen una guia para las innumerables impresiones y ex-
citaciones que inundan al ser humano abierto al mundos.

Desde estos puntos de vista, las instituciones aparecen como las
formas de superar tareas o circunstancias de importancia vital, asi
como la reproduccién, la defensa o la nutricién requieren una coope-
racién organizada y permanente. Por el ofro lado, aparecen como los
poderes estabilizadores: son las formas que un ser inseguro e inestable
por naturaleza, recargado afectivamente, encuentra para soportarse,
algo en que puede confiar sea en si mismo o en los demas. Por una
parte, en estas instituciones se enfocan y persiguen en comun los
objetivos de la vida; porla otra, Jos individuos se orientan en ella hacia
certezas definitivas sobre qué hacer y qué no hacer, con extraordina-
ria ventaja de estabilizar también su vida interior, de manera que evi-
tan en cada oportunidad entrar en conflicto afectivo u obligarse a
tomar decisiones fundamentales. .

Ahora bien, una institucién como la propiedad o el matrimonio le

resulta al individuo un modelo suprapersonal que se le presentay al

cual se somete, En otros casos, ingresa en una institucidn de su oficio,
en una oficina, en una fabrica, consciente de que ella ha existido por
mucho tiempo y que seguira existiendo aparte del cambio de sus inte-
grantes. Esta temética conduce a consideraciones interesantisimas y
complejas, si se quiere entender en detalle cémo se convierten las
acciones humanas en algo asi como autoprescripciones y lnego cémo
se consolidan en una reglamentacidn objetiva, superpuesta a ellas,
que el individuo encuentra ya vigente.

Para resumir podemos decir que las formas en que los individuos

conviven o colaboran, las formas en que se manifiesta la autoridad o

S L P YL SV




90 ANFROPOLOGIA FILOSOFICA

el contacto con lo sobrenatural, cristalizan en estructuras con peso
propio -las instituciones— que terminan por adquirir algo asi como
autonomia respecto de las personas. Por regla general se puede pre-
decir con bastante seguridad fa conducta del individuo, si se'conoce
suubicacién dentro del conjunto social, si se sabe cudles instituciones
lo encauzan. Las exigencias de la profesién y la familia, del Estado o

de las asociaciones a que se pertenece no solamente rigen nuestra

conducta, afectan hasta nuestro sentido de los valores y nuestras deci-
siones voluntarias, los cuales prosiguen sin restricciones ni dudas ~en
forma espontdnea, es decir, légicamente~, sin que se nos ocurra otra
posibilidad, con la fuerza persuasiva de lo natural. Referido al interior:
del individuo, eso representa la bienfaisante certitude, la bienl;ec_horg
certidumbre o seguridad que constituye un alivio de importancia vi-
tal, porque esta infraestructura de habitos internos y externos pexmite
dedicar las energias animicas a cosas mas elevadas dejindolas dispo-
nibles para iniciativas propiamente personales, inicas y novedosas.
En Antropologia, el concepto de personalidad sélo puede pensarse en
intima relacién con las instituciones que son Jas inicas que le ofrqcen
posibilidad de un desarrollo més refinado. Sin embargo, por perséna-
lidad no entiendo yo la soberbia exaltacién de si mismo de guienes
someten en demasia a la disciplina, en realidad extraordinariamente
opresora, de las grandes sociedades indusixiales. Quiero decir que, si
bien las instituciones nos simplifican en cierto modo —acufiando y
tipificando, no solo nuestra conducta, sino también nuestrc: pensa-
miento y nuestra sensibilidad—, nos permiten reservar energias para
ser una individualidad original en su medio, o sea, para actuar apor-
tando mucho, con inventiva, con provecho, Quien quiera ser una per-
sonalidad no sélo dentro de su medio, sino en todos los medios, sélo
esta destinado a Fracasar,

Avancemos un pasc mds, preguntando qué ocurre exactamente
cuando se désintegran o trastornan las instituciones. Esto sucede en
cada catasirofe histérica, en las revoluciones o derrumbes de estruc-
turas estatales, de las organizaciones sociales o culturas enteras,
como asimismo cuando culturas agresivas intervienen en otras mé_s
pacificas. Bl efecto inmediato consiste en una privacién de la seguri-
dad de los individuos afectados, y ese efecto llega hasta lo més profun-
do: 1a desorientacién altera los centros morales y espirituales, porque

" ahi esta anclada la certeza de 1o evidente. Asi, afectado hasta los estra-
tos esenciales, la desorientacién obliga a los individuos a improyisat_‘,
a tomar decisiones sin quererlo ¢ a lanzarse a ciegas en lo descor;oc*-
do; posiblemente también a aferrarse a toda costa a a!gunos princi-

P T RNTI

HOMBRE E INSTITUCIONES . 91

-pios, para al menos salir a flote. Se agrega a ello la transformacion

afectiva de la inseguridad en angustia, en terquedad o en-excitabili-
dad. ) .

Todo esto recarga de control y esfuerzo resolutivo esos estratos del
hombre donde se requiere vivir libre de conflictos, contactos facilita-
dos por lo ya convenido, para ser capaz de encarar situaciones mas
valiosas, En suma, las dislocaciones en los individuos causadas porel
derrumbe de sus instituciones se traducen en primitivizacién; su con-
ducta recuerda los arduos esfuerzos de los sordomudos por entender.
En la literatura moderna —sobre todo en la inglesa muy reciente—,
hallarnos por doquier una yuxtaposicién de situaciones y afectos pri-
mitivos con ctimulos de reflexiones rebuscadas; también en la pintura
hay esencialmente lo que Vico llamé «barbarie de la reflexiéns.

Desde hace muchas décadas, se ha tenido sobrada oportunidad de
realizar tales éxperiencias en uno mismo y en experimentos masivos.
Como otros de mi edad, he presenciado dos guerras, tres revoluciones
y cuatro formas de Estado; y si a estas experiencias se afiaden el arte y

la literatura de la época, entonces ya conoce uno todas las posibilida- .

des de deformacion afectiva, desde la rigidez hasta la acomodacién
excesiva y el desequilibrio, desde el odio hasta el desprecio, desde Ia
incredulidad hasta la fe ciega. También se concibe, como reaccién
honrosa, Ia necesidad e incluso la conveniencia de esa generalizada
vuelta repentina a lo ficil de entender, a lo real y directamente repre-,
sentable, como muestra ahora la juventud.

Mas, para generalizar de nuevo, digamos que tales catéstrofes sélo
se hau destacado a manera de cispides en un decurso constante, inin-
terrumpido, que lleva dos siglos de duracién y que va paralelo con el
proceso mundial de industrializacién, proceso que por cierto ha vuel-
t0 a definir, ha transformado o desterrado, ha destruido y desintegra-
do —con mayor o menor lentitud, pero igualmente a fondo— todos los

moldes de vida, los ideales y criterios del mundo altamente civilizado _

anteriora la industrializacion. Por eso, se advierte mas ficilmente alli
donde no se oponen al cambio resistencias masivas; es decir, en el
arte y la literatura, 4mbitos en los que se demolieron en pocos afios
normas de creacién que habian regido por siglos, después de lo cual
se recomenzo en todas partes, debiendo buscar cada uno su propio
abecedario. El primitivismo de estas creaciones fue innegable; se con-
tinlia con él y se mantiene, ast como los soldados de ‘Castro no se
cortan la barba que usaban en la selva, y todos conocemos la deso-
rientacion e indecision del piblico respecto de ese arte. También en

los cuadros y las obras literarias —las de Kafka, por ejemplo- se hace -
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evidente la pérdida del equilibrio y el tambaleo de los centros de
gravedad; todo eso tiene su caracter de necesidad y su I6gica intrinse-

Asi también llegé a su fin, tras 5.000 afios de duracion, la era de los
reyes. Su sistema de instituciones, su ética, se demostraron incompa-
tibles con las condiciones de la sociedad industrial, en la que se puede
practicar cualquier ética —inclusive la del humanitarismo mds eleva-
do—, excepto la de la lucha del hombre contra el hombre y, por ende,
tampoco la de la nobleza. Cada sector de la vida estd variando a fondo
su organizacién. Naturalmente, tampoco las ciencias escapan a los
efectos de este prolongado trastorno. Asf, por ejemplo, algo extraordi-
nario —de lo que casi no nos dimos cuenta—, sucedio al ser desalojada
la racionalidad de la filosofia, que fuera su asilo durante 2.000 afios.
Puede ser que hoy la racionalidad haya emigrado al proceso industrial
o a algunos escritores, tal como se tiene fa impresién de que el escep-
ticismo y el estoicismo —esas grandes corrientes antiguas— estin espe-
rando en vano su Renacimiento en la filosofia. Mejor que se hubiera
quedado con Gottfried Benn. '

Pero con estas observaciones, necesariamente sélo indicativas, he
adelantado en mi tema y por el momento voy a dejar de lado la cues-
tién —muy dudosa y digna de meditarse, tratada casi inicamente por
los poetas anglosajones contempordneos— de si esta desorientacién
sin limites no obligara algtn dia a callar acerca de todos los proble-
mas mas elevados, pensamiento que resuena constantemente en Sa-
muel Beckett. :

E.xagefacién de la subjetividad

Prefiero continuar estas reflexiones preguntando qué efecto ejerce
la destruccioén de las instituciones —lenta, gradual o repentina, catas-
trofica— sobre las distintas personas que se regian por ellas; y 1a res-
puesta es indudable: el subjetivismo. De ningin modo quiero dar a
entender con esto algo asi como egoismo o egocentrismo —en el senti-
do corriente—, pero si un apego tal a si mismo que, de buenas a prime-
ras vy directamente, el individuo vive sus apropiaciones casuales, las
convicciones e ideas que &I se forma y las reacciones de su propia
sensibilidad, como si tuviesen trascendencia més alla de su persona.
Desamparado por las instituciones y devuelto a si mismo, no puede
reaccionar de otro modo que atribuyéndole validez general 2 lo que
ha quedado de su vida interior; y esto se manifiesta hoy de un modo

HOMBRE E INSTITUCIONES 93

natural, casi convincente en su 'ingenuic}ad. Paralelamente, corre una
pretension igualmente directa de exteriorizar lo que Benn llamé
«ponderacién personal», No deseo que se vea en estas consideracio-
nes indicio alpunc de ironfa; sélo quisiera lamar Ia atencién hacia
este desbordamiento de la pretensién de importancia del subjetivis-
mo, consecuencia del empobrecimiento institucional y de la confu-
sién de normas —al igual que la indefensién y susceptibilidad de los
mismos individuos—. Nunca como ahora estuvieron las personas més
decididamente reducidas a las escasas reservas de sus eventuales cua-
lidades anteriores; nunca se recurrié tanto a dichas reservas ni se
estuvo, por ende, en peor situacién a este respecto. Es natural que el
estado de cosas aqui decrito se evidencie con mayor claridad en las
esferas propiamente intelectuales, artisticas y literarias, pero creo li-
cito afirmarlo en general. Las susceptibilidades y los races subjetivos
se neutralizan en las instituciones que funcionan bien, porque la gen--
te se pone de acuerdo a base de las cosas; mas si desaparecen, de
ninglin modo son reemplazables por la llamada discusién abierta.
Resulta asi la paradoja de que, mientras mayor uso hacen los indivi-
duos de Ia libertad fundamental de expresar sus opiniones —o sea, de
exhibir sin ambages su subjetivisno—, menos contacto genuino se pro-
duce. Por el contrario, si se quiere mantener este contacto, es preciso
llevar la-discusion a cuestiones seciindarias; la comunicacién se pro-
duce cuando se elude lo esencial, y justamente por eso fracasa de
nuevo: Ionesco, exagerando la situacidn hasta hacerla grotesca, la
expresa, sin embargo, con exactitud,

Quiero ahora volver a los problemas generales y acércarme a la
conclusién de mis explicaciones. La tesis que aqui he defendido —que
la exaltacion de la subjetividad es, como si dijéramos, el precipitado
por evaporacion del elemento institucional, no existiendo institucid-
nalizacion de lo subjetivo—, después de exponerla en un libro en 1956,
fue impugnada por Helmut Schelsky, quien sostenia que hay tanbién
instituciones secundarias de esta clase —reorganizaciones, por asf de- -
cirlo—, cuyo propdsito seria hacer Fructifera esa subjetividad inesta-
ble, versatil e inconsecuente. Ahora creo que £l tiene razén y que de
allf pueden derivar aclaraciones interesantes. Por ejemplo, en el arte
plastico de nuestros dias sin duda han desaparecido las reglas anterio-
res que limitaban esa rama artistica. Ya no hay ideales cuya validez
evidente pueda el artista dar por existente en &l mismo yen el piiblico
¥ que el arte debareconocer y hacer realidad; no hay ninguna socie-
dad dominante que los cultive como manifestacion o emanacitn, ni
reglas facultativas mantenidas por largo tiempo y enriquecidas por
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rauchas generaciones; ya no existe el oficio, niel deseo de sexvir. Todo
eso ha desaparecido. En su reemplazo se ha desencadenado desde
hace.décadas una lluvia de ocurrencias € invenciones. Toda ocurren-
cia es subjetiva y, por lo tanto, de'un valor estético puramente ‘casual y
a menudo chocante para cualquiera que no sea su autor. Este mundo,
inconsciente en alto grado, est4 sostenido y afirmado por una arma-
z6n de instituciones surgidas muy recientemente (50 afios atras atm.
no existian), algo asi como una logia intercontinental establecida en-
tre Nueva York, Parfs y Londres, en la cual cooperan tratantes en arte,
aficionados, directores de museos, coleccionistas especuladores, em-
. presarios de exposiciones, criticos de arte, editores, etc.; es decir, un
‘circulo excitante, donde literalmente todas.las pasiones humanas en- '
cuentran oportunidad. Por consiguiente, yo diria: que ya hay una ins-
_ titucionalizacién secundaria del subjetivismo, basada, desde Iuego, en
que la posesion de obras de arte ne indica riqueza, sino que es riqueza,
Asi se explica quie algunas tendencias artisticas nacidas hace décadas
de la desintegracién de tradiciones y de la liberacién irrestricta de la
subjetividad, hayan llegado a ser hoy entidades de alcance mundial
con un despliegue enteramente capitalista, de una insolvencia indudi-
ta, simplemente, porque la adquisicion de originales de artistas im-
portantes le estd vedada a las personas sin muchos recursos.

Las ideas y las instituciones

Para terminar, voy a desarrollar otro argumento que deben cono-
cer los intelectuales jovenes, porque contradice sus concepciones. Mi
tesis es que los sistemas de ideas de toda indole deben su estabilidad y
su validez perdurables —inclusive su probabilidad de sobrevivir—alas
instituciones en que estin incorporadas. Dicho de otro modo, una
conexion de pensamientos como tal, un conjunto de ideas, puede pro-
pagarse, gracias a su autoevidencia, siempre que responda a las nece-
sidades de una época y de una cultura, pero no puede mantenerse por
sus propios medios. Su idealidad tiene legitimidad en cuanto sistema
juridico y suma de normas.y tradiciones juridicas. Este conjunto legal
tiene realidad como sistema estable, o sea, vigencia real, en las instan-
cias de la vida juridica: tribunales, autoridades administrativas, procu-
radurias, Facultades de Derecho, proyectos de ley parlamentarios y
seccion legal de las empresas industriales. Ahi reside el derecho como
un conglomerado operante que se va perfeccionandoy al que es posi-
ble servir sin tener que maniobrar en el movedizo terreno de lo subje-
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tivo. Si se suprimieran dichas instituciones, seguramente subsistiria
en el ser humano el sentido de justicia, pero como una entidad indig-
na de confianza, meramente afectiva y con pocos medios de expresar-
se. En materia de religion, la historia de las sectas ilustra sobradamen-
te 1(_; efimero de. movimientos entusiastas, que existieron en su
ambiente sélo por el testimonio y el poder de persecucién de sus
fundadores y no consiguieron constituir iglesia. -

Agreguemos otro ejemplo: las numerosas ideologias socialistas
que compitieron en Francia en la primera mitad del siglo xx —la de
Fourier, ]a de Proudhon, ete.~ s6lo alcanzaron la notoriedad que dis-
pensa Ja literatura, a diferencia del marxismo, que de antemano apa-

_ reci6 en Alemania como partido organizado y disciplinado.

_En Alemania esto ha sido contradicho, seguramente por eviden-
cias muy arraigadas; mas a un socidlogo no se le escapa que las ideas
tienen pocas probabilidades de imponerse por si solas. Requieren in-
dividuos que se empefien en propagarlas, que les ayuden a abrirse
paso y que a su vez coordinen entre ellos este trabajo. El mero inter-
cambio literario entre escritor y lector s6lo tiene una importancia
SCCLll:ldBl’ia. Hacer ver que las ideas de Rousseau o de Voltaire «se
habrian fiivulgado en Francia» y finalmente habrian «conducido a la
Revolucidns, es irreal, es fomentar el error. {Como si las fuerzas ver-
daderanzfente actuantes en [a historia fuesen los escritores! Es preciso
byscz:u- siempre las asociaciones concretas que se propusieron difun-
dir ciertas ideas, imponerlas y demostrarlas, En el caso de nuestro

-¢jemplo, fueron los clubes repartidos por toda Francia y bien coordi-

nados por activistas burgueses extremistas, de quienes en algunos ca-
sos —como en Dijori— sabemos hasta el nombre, oficio y modo de
operar. Las ideas no solamente se comentan: son difundidas; sélo tie-
nen ¢ficacia cuando se trabaja en pro de ellas; movilizan a 1:)5 indivi-
duos solamente cuando son apoyadas por otros individuos, y en este

caso concreto por estos circulos detectables: No hay teoria mas falsay

descarriadora que la hegeliana del autodinamismo de la idea, que sin
d‘uda favorecid considerablemente 1a propension de los alemanes a
vincular idealismo con irrealidad. Una filosofia empirica como la aqui
expuesta —si toma la palabra experiencia en sentido exigente— Hega
Eambién a conclusiones practicas, y en iiltimo término'féticas, coImo
ésta, por ejemplo: no importa tanto discutir las ideas, como ayudarles
a adquirir una legitimidad merecida y duradera.
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THE HISTORICAL FOUNDATIONS
OF MODERN CONTRACT LAW

Morton J. Horwitz *

It has long been assumed that the development of modern con-
tract law was complete once English judges had declared late in the
sixteenth century that “a promise on a promise will maintain an
action upon the case.” Professor Horwitz argues to the contrary
that the modern will theory of contract did not appear until the late
eighteenth and early nineteenth centuries, when the spread of mar-
kets forced jurists to attack equitable conceptions of exchange as
inimical to emerging contract principles such as those allowing
recovery of expectation damages.

ODERN contract law is fundamentally a creature of the

nineteenth century. It arose in both England and America
as a reaction to and criticism of the medieval tradition of substan-
tive justice that, surprisingly, had remained a vital part of eight-
eenth century legal thought, especially in America. Only in the
nineteenth century did judges and jurists finally reject the long-
standing belief that the justification of contractual obligation is
derived from the inherent justice or fairness of an exchange. In its
place, they asserted for the first time that the source of the obliga-
tion of contract is the convergence of the wills of the contracting
parties.

Beginning with the first English treatise on contract, Powell’s
Essay Upon the Law of Contracts and Agreements (1790), a
major feature of contract writing has been its denunciation of
equitable conceptions of substantive justice as undermining the
“rule of law.” ' “[I]t is absolutely necessary for the advantage
of the public at large,” Powell wrote, ‘“that the rights of the sub-
ject should . . . depend upon certain and fixed principles of law,
and not upon rules and constructions of equity, which when ap-
plied . . . , must be arbitrary and uncertain, depending, in the
extent of their application, upon the will and caprice of the

* Assistant Professor of Law, Harvard Law School. B.A, C.CN.Y, 1959;
Ph.D., Harvard, 1964; LL.B., 1967.

I wish to express my gratitude to Duncan Kennedy and Alfred S. Konefsky for
many valuable suggestions.

! See also writings described in subsection IL.B., p. 946, infra.
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judge.” * The reason why equity “must be arbitrary and uncer-
tain,” Powell maintained, was that there could be no principles of
substantive justice. A court of equity, for example, should not
be permitted to refuse to enforce an agreement for simple “exor-
bitancy of price” because “it is the consent of parties alone, that
fixes the just price of any thing, without reference to the nature
of things themselves, or to their intrinsic value . . . . [T]here-
fore,” he concluded, “a man is obliged in conscience to perform
a contract which he has entered into, although it be a hard one

. .7?* The entire conceptual apparatus of modern contract
doctrine — rules dealing with offer and acceptance, the evidenti-
ary function of consideration, and especially canons of interpre-
tation — arose to express this will theory of contract.

Powell’s argument against conceptions of intrinsic value and
just price reflects major changes in thought associated with the
emergence of a market economy. It appears that it was only dur-
ing the second half of the eighteenth century that national com-
modities markets began to develop in England. From that time
on, “the price of grain was no longer local, but regional; this
presupposed [for the first time] the almost general use of money
and a wide marketability of goods.”* In America, widespread
markets in government securities arose shortly after the Revo-
lutionary War, and an extensive internal commodities market de-
veloped around 1815.° The impact of these developments on both
English and American contract law was profound. In a market,
goods came to be thought of as fungible; the function of con-
tracts correspondingly shifted from that of simply transferring
title to a specific item to that of ensuring an expected return. Ex-
ecutory contracts, rare during the eighteenth century,® became
important as instruments for “futures” agreements; formerly, the
economic system had rested on immediate sale and delivery of spe-
cific property. And, most importantly, in a society in which value
came to be regarded as entirely subjective and in which the only
basis for assigning value was the concurrence of arbitrary indi-
vidual desire, principles of substantive justice were inevitably
seen as entailing an “arbitrary and uncertain” standard of value.
Substantive justice, according to the earlier view, existed in order
to prevent men from using the legal system in order to exploit each
other. But where things have no “intrinsic value,” there can be

21 J. PoweLL, Essay UroN THE Law oF CONTRACTS AND AGREEMENTS X (1790).

3 id. at 229.

‘K. PoLawyi, THE GreaT TransrorMmaTION: TuHE Poriticar axp Ecowomic
Oricins oF Our TiME 115 (Beacon Press ed. 1957).

5 See pp. 937-41 infra.

© See p. 930 & note 71 infra.
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no substantive measure of exploitation and the parties are, by
definition, equal. Modern contract law was thus born staunchly
proclaiming that all men are equal because all measures of in-
equality are illusory.

This Article will elaborate the view of the development of
modern contract law outlined above. The first Section will de-
scribe the distinguishing features of the equitable conception of
contract which dominated eighteenth century courts. The second
Section will detail the late eighteenth and early nineteenth century
disintegration of the equitable conception and the coalescence
of new doctrine into the modern will theory of contract.

I. THE EquITABLE CONCEPTION OF CONTRACT
IN THE E1cHTEENTH CENTURY

The development of contract, it often has been observed, can
be divided into three stages, which correspond to the history of
economic and legal institutions of exchange.” In the first stage,
all exchange is instantaneous and therefore “involves nothing
corresponding to ‘contract’ in the Anglo-American sense of the
term. Each party becomes the owner of a new thing, and his
rights rest, not on a promise, but on property.”® In a second
stage, “[e]xchange first assumes a contractual aspect when it is
left half-completed, so that [only] an obligation on one side re-
mains.” * The “third and final stage in the development occurs
when the executory exchange becomes enforceable.” ' According
to orthodox legal history, when English judges declare at the
end of the sixteenth century that “every contract executory is an
assumpsit in itself,” and that “a promise against a promise will
maintain an action upon the case,” ' the conception of contract
as mutual promises has triumphed and, according to Plucknett,
“the process is complete and the result clear . . . .” * “Damages
were soon assessed,” Ames added, “not upon the theory of reim-
bursement for the loss of the thing given for the promise, but
upon the principle of compensation for the failure to obtain the
thing promised.” '3

7 See, e.g., L. FuLLer & M. E1seneerg, Basic ConTrRACT Law 121-22 (1972);
F. Kesster & G. Gumore, CoNTrRACTS 27-28 (1970); T. PLruckNETT, A CONCISE
History oF THE CoMMON LAw 643-44 (5th ed. 1956).

8 L. FurLer & M. EISENBERG, supra note 7, at 121.

°Id.

19 1d. at 122.

! T, PLUCKNETT, supra note 7, at 643—44.

12 Id. at 644.

13 7, Ames, LEcTURES oN LEcAL HISTORY 144-45 (1913). See also 3 W. HoLbs-
worTH, A History oF EncrLisH Law 452 (3d ed. 1923).
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It is the purpose of this Section to demonstrate that, contrary
to the orthodox view, the process was not complete at the end
of the sixteenth century. Instead, one finds that as late as the
eighteenth century contract law was still dominated by a title
theory of exchange and damages were set under equitable doc-
trines that ultimately were to be rejected by modern contract law.

To modern eyes, the most distinctive feature of eighteenth
century contract law is the subordination of contract to the law
of property. In Blackstone’s Commentaries contract appears for
the first time in Book II, which is devoted entirely to the law of
property. Contract is classified among such subjects as descent,
purchase, and occupancy as one of the many modes of trans-
ferring title to a specific thing.!* Contract appears for the second
and last time in a chapter entitled, “Of Injuries to Personal Prop-
erty.” '* In all, Blackstone’s extraordinarily confused treatment
of contract ideas '® occupies only forty pages of his four volume
work.

As a result of the subordination of contract to property, eight-
eenth century jurists endorsed a title theory of contractual ex-
change according to which a contract functioned to transfer title
to the specific thing contracted for. Thus, Blackstone wrote that
where a seller fails to deliver goods on an executory contract,
“the vendee may seize the goods, or have an action against the
vendor for detaining them.”'” Similarly, in the first English
treatise on contract, Powell wrote of the remedy for failure to
deliver stock on an executory contract as being one for specific
performance.'®

The title theory of exchange was suited to an eighteenth
century society in which no extensive markets existed, and goods,
therefore, were usually not thought of as being fungible. Ex-
change was not conceived of in terms of future monetary return,
and as a result one finds that expectation damages were not recog-

14 2 W. BLACKSTONE, COMMENTARIES *440-70.

15 3 id. *154-66.

18 See note 72 infra.

T2 W. BracksToNe, COMMENTARIES *448. The title conception also appears
in 1 Z. SwiFr, A SysTEM oF THE Laws oF THE STAaTE oF CoONNECTICUT 380-81
(1796).

18, J. PoweLL, supra note 2, at 232-33. The last important appearance of
the title theory in American contract law occurred in Chancellor Kent's Com-
mentaries. His treatment of contracts still focused entirely upon the question of
when title passes by delivery, and there was as yet no trace of a discussion of
damage remedies for breach of contract. See 2 J. Kent, COMMENTARIES ON
AMERICAN LAw *440-557 (1827). In a world in which markets and speculation
were becoming everyday events, see pp. 937-41 infra, Kent's treatment repre-
sented the final expression of the eighteenth century view of contract as simply
one mode of transferring specific property.
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nized by eighteenth century courts. Only two reported eighteenth
century English cases touch on the question of expectation dam-
ages for breach of contract. Flureau v. Thornhill ® (1776) seems
to have confronted the question of damages for the loss of a bar-
gain. A purchaser of a lease, who sued for failure to deliver be-
cause of a defect in title, sought to recover not only his deposit,
but also damages sustained as a result of the lost bargain. The
report of the case does not disclose whether the plaintiff attempted
to recover the increased value of the lease, or, rather, the loss he
had suffered from selling stock to finance the payment. In any
event, the court refused to allow him more than restitution of his
payment, one judge contemptuously noting that he could not “be
entitled to any damages for the fancied goodness of the bargain,
which he supposes he has lost.” #°

A second English case involving the damage issue is Dutch v.
Warren*' (1720). The case would be irrelevant were it not for
the fact that it was regularly cited by later jurists ransacking
the English reports for early instances of the recognition of ex-
pectation damages.”* The case represented a buyer’s action for
restitution of money paid on a stock purchase contract, the price
of the stock having fallen by the time delivery was due. Although
the court said the case was “well brought; not for the whole
money paid, but the damages in not transferring the stock at
that time,” ** the case obviously does not establish the modern
rule that one may recover expectation damages in excess of the
purchase price for failure to deliver stock in a rising market.

195 Black. W. 1078, 96 Eng. Rep. 635 (C.P. 1776). The decision in Flureau v.
Thornhill may have been responsible for the widespread adoption in America
during the first quarter of the nineteenth century of the rule that for breach of
warranty of good title only the purchase price and not expectation damages was
recoverable. See Horwitz, The Transformation in the Conception of Property in
American Law, 1780-1860, 40 U, CHi. L. REv. 248, 285-88 (1973). Although the
American decisions adopting this rule may reflect deeper issues concerning the
relations between speculative buyers and sellers of land, they also represent the
continuing influence of an eighteenth century view of contract that had not yet
developed a conception of expectation damages.

20, Black, W. at 1078, 96 Eng. Rep. at 635. I have been able to find only one
buyer’s action for nondelivery of goods on an executory contract in the English
reports of the eighteenth century, and that case did not deal with the measure of
damages. In Clayton v. Andrews, 4 Burr. 2101, 98 Eng. Rep. g6 (K.B. 1767), a
buyer’s action for nondelivery of corn, Lord Mansfield held that the statute of
frauds did not apply to executory contracts.

2! 1 Strange 406, 93 Eng. Rep. 508 (K.B. 1760). For a more complete discus-
sion of the case, see Moses v. Macferlan, z Burr. 1005, 1010-11, g7 Eng. Rep. 676,
680 (K.B. 1760) (Mansfield, J.).

22 See, e.g., Shepherd v. Johnson, 2 East. 211, 102 Eng. Rep. 350 (K.B. 1802).
See also 1 J. POWELL, supra note 2, at 137-38.

23 1 Strange at 406, 93 Eng. Rep. at 508.
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Indeed, Lord Mansfield referred to it not as establishing a rule
for damages, but as illustrating the equitable nature of the action
for money had and received.*

One of the handful of executory contracts in America before
the Revolution appeared in Boehm v. Engle *® (1767), in which
two sellers sued a buyer who, alleging bad title, had refused to
accept a deed for land. Since Pennsylvania had no equity court
in which a seller could have sued for specific performance,®
Boehm brought “a special action on the case for the consideration
money” ** or contract price, not, it should be emphasized, for the
value of the lost bargain. He was thereby suing, in effect, for
specific performance and not for the change in value of the land.
The suit was therefore consistent with Blackstone’s title theory:
the contract had transferred title from seller to buyer and all that
remained was an action for the price.

To appreciate the radical difference between eighteenth cen-
tury and modern contract law, consider a case decided during a
period in which the demise of the title theory was becoming plain.
Sands v. Taylor *®* was an 1810 New York suit against a buyer
who had received a part shipment of wheat but had refused to
receive the remainder contracted for. Under the old title theory,
sellers were apparently required to hold the goods until they re-
ceived the contract price from the buyer. But in Sands v. Taylor
the sellers immediately “covered” by selling the wheat in the
market and thereafter suing the buyer for the difference between
market and contract price. While acknowledging that there were
“no adjudications in the books, which either establish or deny
the rule adopted in this case,” * the court ratified the seller’s de-
cision to “cover” and allowed him to sue for the difference. “It
is a much fitter rule,” it declared, “than to require . . . [the sell-
er] to suffer the property to perish, as a condition on which his
right to damages is to depend.” *® In reaching this result the court
was forced to fundamentally transform the title theory. The sell-
ers, it said, “were, by necessity . . . thus constituted trustees or
agents, for the defendants . . . 73! The trust theory was thus

24 See Moses v. Macferlan, 2 Burr, 1005, 1011-12, 97 Eng. Rep. 676, 680 (K.B.
1760). See also Clark v. Pinney, 7 Cow. 681, 688-89 (N.Y. 1827) (Dutch v. War-
ren “most manifestly decides nothing which has a bearing upon the question of
damages where the action is brought upon the contract itself, and not to recover
back the money paid . . . .").

25 5 Dall. 15 (Pa. 1767).

26 A, LaussaT, AN Essay on EQuITY IN PENNSYLVANIA 19-27 (1826).

27 1 Dall. at 15.

28 ¢ Johns. 395 (N.Y. 1810).

29 Id. at 406.

30 14,

31 I4. at 405.
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created in order to overcome a result which, though inherent in
eighteenth century contract conceptions, was becoming increas-
ingly anomalous in a nineteenth century market economy. Under
an economic system in which contract was becoming regularly
employed for the purpose of speculating on the price of fungible
goods, the old title theory of contract, conceived of as creating
a property interest in specific goods, had outlived its usefulness.
As we shall see in the succeeding Section, the demise of the title
theory roughly corresponded to the beginnings of organized mar-
kets and the transformation of an economic system that had used
contract as simply one means of transferring specific property.

The most important aspect of the eighteenth century concep-
tion of exchange is an equitable limitation on contractual obliga-
tion. Under the modern will theory, the extent of contractual
obligation depends upon the convergence of individual desires.
The equitable theory, by contrast, limited and sometimes denied
contractual obligation by reference to the fairness of the underly-
ing exchange.

The most direct expression of the eighteenth century theory
was the well-established doctrine that equity courts would refuse
specific enforcement of any contract in which they determined
that the consideration was inadequate.* The rule was stated by
South Carolina’s Chancellor Desaussure as late as 1817:%

[I]t would be a great mischief to the community, and a reproach

to the justice of the country, if contracts of very great inequality,

obtained by fraud, or surprise, or the skillful management of in-

telligent men, from weakness, or inexperience, or necessity could
not be examined into, and set aside.

Four years later, the Chief Justice of New York noted the still
widespread opinion of American judges that equity courts would
refuse to enforce a contract where the consideration was inade-
quate.®*

32 See, e.g., Carberry v. Tannehill, 1 Har, & J. 224 (Md. 1801); Campbell v.
Spencer, 2 Binn. 129, 133 (Pa. 18og); Clitherall v. Ogilvie, 1 Des. 250, 257 (S.C.
Eq. 1792); Ward v. Webber, 1 Va. (1 Wash.) 354 (1794). On the other hand,
Swift stated that “[ilnadequacy of price, abstracted from all other considerations,
seems of itself to furnish no ground on which a court of equity can set aside or
relieve a party to a contract.” 2 Z. SWIFT, supra note 17, at 447-48. Swift, how-
ever, acknowledged that when inadequacy existed, together with other circum-
stances, a “court may conclude that the consent of the party was not free, or was
conditional, thro [sic] mistake, fear, or misrepresentation, or under the impulse of
distress, known to the other party . .. ."” Id. at 448. In short, even according to
Swift, inadequacy of consideration could lead to refusal to enforce a contract
without a finding of fraud.

32 Desaussure made this remark as an unnumbered footnote to his report of
a case, Clitherall v. Ogilvie, 1 Des. 250, 259 n. (5.C. Eq. 1792).

34 Seymour v. Delancey, 3 Cow. 445, 447 (N.Y. 1824) (Savage, C.J.).
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Supervision of the fairness of contracts was not confined to
courts of equity. The same function was performed at law by a
substantive doctrine of consideration which allowed the jury to
take into account not only whether there was consideration, but
also whether it was adequate, before awarding damages. The pre-
vailing legal theory of consideration was expressed by Chancellor
Kent as late as 1822, on the very eve of the demise of the doc-
trine that equity would not enforce unfair bargains.®® In contract
actions at law, he wrote, where a jury determined damages for
breach of contract, “relief can be afforded in damages, with a
moderation agreeable to equity and good conscience, and . . . the
claims and pretensions of each party can be duly attended to, and
be admitted to govern the assessment.” %

Eighteenth century American reports amply support Kent’s
statement. In Pennsylvania, for example, where no equity court
sat,®” eighteenth century judges instructed juries in actions on
bonds that they “ought to presume every thing to have been
paid, which . . . in equity and good conscience, ought not to be
paid.” ** Without an equity court, Chief Justice McKean de-
clared, courts were obliged to turn to juries for “an equitable and
conscientious interpretation of the agreement of the parties.” 3°
As a result, Pennsylvania lawyers often argued that a plaintiff’s
claim on a contract “should be both legal and equitable before he
can call on a jury to execute the agreement,” *° and that “[i]n-
adequacy of price, known to the other party, is a ground to set
aside a contract.”*!

In Massachusetts, the eighteenth century rule was that a de-
fendant in an ordinary contract case could offer evidence of in-
adequacy of consideration in order to reduce his damages. At
three separate points in his student notes, written around 1759,
John Adams indicated that “sufficient Consideration” was neces-
sary to sustain a contract action.** “No Consideration, or an
insufficient Consideration, a good Cause of Motion in Arrest of
Judgment,” Adams noted in one of these entries.*® In Pynchon

35 Kent refused to specifically enforce a contract on the grounds of the un-
fairness of the bargain, but he was to be overruled on appeal. Seymour v. De-
lancey, 3 Cow. 445 (N.Y. 1824), rev’g 6 Johns. Ch. 222 (N.Y. Ch. 1822).

38 Seymour v. Delancy, 6 Johns. Ch. 222, 232 (N.Y. Ch. 1822).

37 See note 26 supra.

38 Holingsworth v. Ogle, 1 Dall. 257, 260 (Pa. 1788).

3% Wharton v. Morris, 1 Dall. 125, 126 (Pa. 1785). See also Conrad v. Con-
rad, 4 Dall. 130 (Pa. 1793).

40 Gilchreest v. Pollock, 2 Yeates 18, 19 (Pa. 1795) (argument of counsel).

41 Armstrong v. McGhee, Addis. 261 (Pa. C.P. 1795) (argument of counsel).

421 LecaL Papers oF JoHN Apams g (L. Wroth & H. Zobel eds. 1965). See

also id. at 12, 15.
43Id. at g. Pondering the implications of the conception of objective value
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v. Brewster ** (1766), Chief Justice Hutchinson instructed the
jury in an action for a fixed price that they “might . . . if they
thought it reasonable, lessen the Charges in the [plaintiff’s]
Account.” ** One year later Hutchinson observed that “[i]t seems
hard that an Inquiring into the Consideration should be denied,
and that Evidence should be refused in Diminution of Dam-
ages_)! 46

Another indication of the equitable nature of damage judg-
ments in the eighteenth century was the almost universal failure
of American courts either to instruct juries in strict damage rules
or else to reverse damage judgments with which they disagreed.
As a result, the community’s sense of fairness was often the dom-
inant standard in contracts cases. A commentator, referring to a
1789 Connecticut commercial case, noted that “[t]he jury were
the proper judges, not only of the fact but of the law that was
necessarily involved in the issue . . . .”*" Whatever they be-
lieved about the proper allocation between judge and jury on mat-
ters of law, most judges were prepared to leave the damage ques-
tion to the jury. For example, in a 1786 lawsuit in which the
jury’s award was lower than the agreed contract price, the South

that lay at the foundation of these rules, Adams was finally undecided whether
their “Inconvenience to Trade” was greater than “the Injustice” of enforcing
unequal bargains.

It is a natural, immutable Law, that the Buyer ought not to take Advantage

of the sellers Necessity, to purchase at too low a Price. Suppose Money was

very scarce, and a Man was under a Necessity of procuring a £ 100 within

2 Hours to satisfy an Execution, or else go to Goal. He has Quantity of

Goods worth £ soo that he would sell. He finds a Buyer who would give

him £ 100 for them all, and no more. The poor Man is constrained to sell

£ so00s worth for £ 100. Here the seller is wronged, tho he sell voluntarily

in one sense. Yet, the Injustice, that may be done by some Mens availing

them selves of their Neighbours Necessities, is not so Great as the Incon-

venience to Trade would be if all Contracts were to be void which were
made upon insufficient Considerations. But Q. What Damage to Trade, what

Inconvenience, if all Contracts made upon insufficient Considerations were

void.

1 Diary AND AUTOBIOCRAPHY OF JoHN Apams 11z (L. Butterfield ed. 1961). In
recognizing the inconvenience to trade, Adams had presaged later attacks on the
substantive doctrine of consideration. See pp. 941-45 infra.

“4 Quincy 224 (Mass. 1766).

45 Id. at 225 (emphasis deleted).

46 Noble v. Smith, Quincy 254, 255 (Mass. 1767). The case held, by a 3-2 vote,
that evidence of inadequate consideration could not be admitted in an action on a
promissory note brought by the promisee against the promisor. But it is clear
from the case that the court treated notes as an exception to the general rule
governing contracts. Indeed, promissory notes soon became the leading example
emphasized by those who wished to destroy the doctrine of consideration itself.
See pp. 941-43 infra. Although Hutchinson voted to exclude evidence of inadequacy
of consideration, his statement does acknowledge the general rule, which he did not
contest.

471 Z. SWIFT, supre note 17, at 410, referring to Hamlin v. Fitch (Conn. Sup.
Ct. Err. 1789).
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Carolina Supreme Court refused to grant a new trial since “this is
a case sounding in damages, and . . . the jury have thought
proper to give a kind of equitable verdict between the parties

. .8 Likewise, the Virginia General Court appeared to adopt
the position that excessive damages were not sufficient cause for
a new trial.** Where “positive law, and judicial precedents, [are]
totally silent on the subject [of damages],” Pennsylvania’s Chief
Justice McKean remarked, “the principles of morality, equity,
and good conscience, would furnish an adequate rule to influence
and direct our judgment.” ® And it was entirely clear that it was
the jury’s sense of equity that would prevail. While trying a case
in the United States Circuit Court, Supreme Court Justice Wash-
ington found that, by awarding a lesser judgment, the jury had
ignored his instruction that the plaintiff was entitled to recover the
full amount of the contract. Asked to award a new trial, Washing-
ton refused on the ground that “the question of damages . . . be-
longed so peculiarly to the jury, that he could not allow himself to
invade their province . . . .’ ®

Further support for the existence of a substantive doctrine
of consideration in the eighteenth century is found in American
courts’ enforcement of the rule that “a sound price warrants a
sound commodity.” ®* While there is no direct evidence of a
substantive doctrine of consideration in eighteenth century Eng-
land, several unreported trial decisions supported the ‘‘sound
price” rule,”® and as late as 1792 Blackstone’s successor in the
" %% Pledger v. Wade, 1 Bay 35, 37 (S.C. 1786). See also Bourke v. Bulow, 1
Bay 49 (S.C. 1787).

“® Waugh v. Bagg (Va. 1731), reported in 1 VIRcINIA COLONIAL DECISIONS,
R77, R78 (R. Barton ed. 1909).

30 Perit v. Wallis, 2 Dall. 252, 255 (Pa. 1796).

31 Walker v. Smith, 4 Dall. 389, 391 (C.C.D. Pa. 1804).

2 See, e.g., Dean v. Mason, 4 Conn. 428, 434 (1822) (Chapman, J.); Baker v.
Frobisher, Quincy 4 (Mass. 1762); Garretsie v. Van Ness, 1 Penning. 20, 27-29
(N.J. 1806) (Rossell, J.) (dictum); Toris v. Long, Tayl. 17 (N.C. Super. Ct. 1799) ;
Whitefield v. McLeod, 2 Bay 380 (S.C. 1801); Mackie's Ex’r v. Davis, z Va. (2
Wash.) 219, 232 (1796); Waddill v. Chamberlayne (Va. 1735), reported in 2
Vircinia CoLowIAL DECISIONS, supra note 49, at B4s; 1 Z. SWIFT, supra note 17,
at 384; cf. Rench v. Hile, 4 Har. & McH. 495 (Md. 1766). See also Z. SwrIFT,
Dicest of THE Law oF EvipENCE IN CIvVIL AND CRIMINAL Cases AND A TREATISE
oN BiLLs oF ExcHANGE AND Promissory NoTes 341 (1810) (“as in all other cases
of the sale of personal property, our law implies a warranty”). W. Wyche's
treatise on New York procedure contains an index entry,” “Assumpsit for implied
warranties.” W. WycHE, TREATISE oN THE PRACTICE oF THE SUPREME COURT OF
JUDICATURE OF THE STATE OF NEW-YorK ¥ CIvIL AcTIoNs 339 (1794). The text
notes that the action “for deceit in selling unsound horses, or the like” was “espe-
cially of late years, usually declared upon in assumpsit . . . .” Id. at 23.

%3 See Parkinson v. Lee, 2 East. 314, 322, 102 Eng. Rep. 380, 302 (K.B. 1802)
(Grose, J.); W. Story, A TreaTisE oN THE Law oF CoNTracts Not Unper SEAL
333 (1844); G. VErPLANCKE, AN Essay ox tHE DoctriNe oF ConTrACTS: BEING
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Vinerian Chair at Oxford, Richard Wooddeson, proclaimed the
sound price doctrine to be good law.* Thus, one may conclude
that in both England and America, when the selling price was
greater than the supposed objective value of the thing bought,
juries were permitted to reduce the damages in an action by the
seller, and courts would enforce an implied warranty in actions
by the buyer.

What we have seen of eighteenth century doctrines suggests
that contract law was essentially antagonistic to the interests of
commercial classes. The law did not assure a businessman the
express value of his bargain, but at most its specific performance.
Courts and juries did not honor business agreements on their
face, but scrutinized them for the substantive equality of the
exchange.

For our purposes, the most important consequence of this
hostility was that contract law was insulated from the purposes
of commercial transactions. Businessmen settled disputes infor-
mally among themselves when they could, referred them to a more
formal process of arbitration when they could not, and relied on
merchant juries to ameliorate common law rules.*® And, finally,
they endeavored to find legal forms of agreement with which to
conduct business transactions free from the equalizing tendencies
of courts and juries. Of these forms, the most important was the
penal bond.

Ax Inquiry How ConTrACTS ARE AFFECTED IN Law aND MoraLs 28-29 (1825).
But see 2 W. BLACKSTONE, COMMENTARIES *451 (warranties of good title, but not
of soundness, are implied by law). An early English manuscript contract treatise
had declared that an action lies on an implied warranty of merchantability, “for
the party [seller] ought to make them Merchantable goods & see them well de-
livered without any special provision in the contract . .. .” “Of Contracts” (c.
1720) (Hargrave Ms. 265, British Museum). I am grateful to Professor John
Langbein of the University of Chicago Law School for calling the manuscript to
my attention. Professor Langbein believes that the eminent British lawyer, Baron
Gilbert, wrote the treatise around 17z0.

342 R. WooppesoN, A SYSTEMATICAL VIEwW oF THE Laws oF ENGLAND 415
(1792). On the basis of a doubtfully reported seventeenth century case, Chandelor
v. Lopus, Cro. Jac. 4, 79 Eng. Rep. 3 (Ex. 1603), noted in 8 Harv. L. REv. 282
(1894), it was supposed by later courts that English law had never allowed an
action on an implied warranty. See, e.g., Seixas v. Woods, 2 Cai. R. 48 (N.Y.
Sup. Ct. 1804). Let, like so many other early decisions in English legal history,
the court’s ruling seems to have been more the product of narrow considerations
of pleading than of any direct confrontation with issues of substantive policy.
See Hamilton, The Ancient Maxim Caveat Emptor, 40 YaLe L.J. 1133, 1166-68
(1931) ; Implied Warranty on Sale of Personal Chattels, 12 AM, Jur, 311, 315-16
(1834). See also 8 W. HoLDSWORTH, supra note 13, at 68-70; McClain, Implied
Warranties in Sales, 7 Harv. L. REv. 213 (1893).

% Various practices involving extrajudicial settlement of commercial disputes
during the eighteenth century will be examined in a forthcoming book by the
author.
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The great advantage of the penal bond or sealed instrument
was that at common law it precluded all inquiry into the ade-
quacy of consideration for an exchange. In the medieval legal
system, the use of “penal bonds with conditional defeasance,” as
they were called, enabled individuals to impose unlimited penal-
ties on parties who had failed to perform agreed upon condi-
tions.”® The use of penal bonds declined somewhat in England
during the seventeenth and eighteenth centuries as first equity,
then common law courts undertook to relieve against the penal
feature — the recovery of the entire sum stipulated because of
even a minor breach of a specified condition.®” Although Amer-
ican courts appear to have followed the English and also “chan-
cered” these bonds,*® virtually all large business transactions in
America until the beginning of the nineteenth century took the
form of two independent bonds, each of which stipulated damages
for failure to perform the agreed act.”

Despite the practice of “chancering,” the use of bonds may
still have avoided an equitable inquiry into the fairness of the
exchange in most cases. From the beginning of the eighteenth
century English judges had begun to distinguish between penal-
ties — which they would relieve against — and liquidated dam-
ages — which the parties were free to stipulate without the inter-
ference of courts.” By the time Lord Mansfield ascended to the
bench, the English courts were predisposed to regard most dam-
age provisions in bonds as liquidated and hence enforceable.
“[Where the covenant is ‘to pay a particular liquidated sum,””
Mansfield declared, “a Court of Equity can not make a new cov-
enant foraman . . . .” * And summing up developments during
the preceding century, Lord Eldon declared in 1801 that he could
“not but lament” any supposed principle that even an “enormous
and excessive” damage provision, to which the parties had agreed,
should be voided as a penalty.®* “[I]t appears to me extremely
difficult to apply, with propriety, the word ‘excessive’ to the terms
in which parties choose to contract with each other. . . . It

5% Simpson, The Penal Bond with Conditional Defeasance, 82 L.Q. Rev. 392,
411-12 (1966).

57 Id. at 415-21.

58 See Wroth & Zobel, Introduction to 1 LEGAL PAPERS oF JoHN ADAMS, supra
note 42, at xliii n.38.

59 See, e.g., Thompson v. Musser, 1 Dall. 458 (Pa. 1789); Cummings v. Lynn,
1 Dall. 444 (Pa. 1789); Wharton v. Morris, 1 Dall. 124 (Pa. 1785).

%06 W. HoLDSWORTH, supra note 13, at 663 (“already equity had begun to
limit . . . relief to cases in which the sum promised was clearly out of proportion
to the loss incurred”).

51 Lowe v. Peers, 4 Burr. 2225, 2228, o8 Eng. Rep. 160, 162 (K.B. 1768).

82 Astley v. Weldon, 2 B, & P. 346, 351, 126 Eng. Rep. 1318, 1321 (C.P. 1801).
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has been held . . . that mere inequality is not a ground of re-
lief 5 7%

It is impossible to determine from court records whether
American courts also distinguished penalties from liquidated
damages. If juries were simply instructed to ignore stipulated
damages in a bond and to return verdicts for actual damages,
bonds could not have represented an important device for avoid-
ing the jury’s equitable inquiry into the nature of a transaction.
However, it appears that even as late as the last decade of the
eighteenth century the number of bonds used to effect business
transactions still vastly exceeded the number of ordinary contracts
containing mutual promises; this suggests that courts did not
have unlimited discretion in cases involving bonds.

The late use of bonds, the absence of widespread markets,
and the equitable conception of contract law conspired to retard
the development of a law of executory contracts. Indeed, the
primitive state of eighteenth century American contract law is
underscored by the surprising fact that some American courts
did not enforce executory contracts where there had been no
part performance. For example, in Muir v. Key,* a Virginia
case decided in 1787, a buyer of tobacco brought an action for
nondelivery on a bond containing mutual promises. In the same
action, the seller sued for the price. The jury returned a verdict
for the buyer, which the court reversed on the ground that unless
the plaintiff had paid in advance he could not sue on the contract.
Thus, as late as 1787 in Virginia, there could be no buyer’s action
on a contract without prepayment. Nor, according to one of the
judges, could the seller sue without delivery of the tobacco.®

53 Id.

%4 5t. George Tucker, Notes of Cases in the General Court, District Court &
Court of Appeals in Virginia, 1786-1811, Apr. 18 & Oct. 15, 1787 (ms. in Tucker-
Coleman Collection, Swen Library, College of William & Mary).

8% Some of the language of the judges in the case may allow for other inter-
pretations. Judge Tazewell, for example, seems to allow for enforcement of execu-
tory contracts without part performance when he states “that in an action upon
mutual promise the parties may maintain reciprocal Actions . . . .” Tucker, supra
note 64. He also may be recognizing expectation damages when he states that
the jury “ought to have assessed Damages according to the differences of price,
or any other Special Damage which plt. could have proved but here no special
Damage appears: the plt. has failed in proving that he paid the whole money.
The Damages therefore are excessive & a new Trial must be granted.” Id.

At the new trial, Tucker reports, John Marshall for the defendant “submitted
to the court whether the plt. must not prove paymt. on his part, in order to
maintain the present Action.” Id. The court, with Judge Tazewell dissenting,
decided that he must. Thus, it is clear that enforcement of executory contracts
in which there was no part performance did not yet exist in Virginia as late as
1787. Whether the requirement of payment was regarded simply as a necessary
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The view that part performance was required for contractual
obligation seems to have been held elsewhere in eighteenth century
America as well. In his study of Massachusetts law, William Nel-
son states that “[a]s a general rule . . . executory contracts were
not enforced . . . in pre-Revolutionary Massachusetts unless the
plaintiff pleaded his own performance of his part of the bar-
gain.” % Thus, in his “Commonplace Book” * (1759) John Adams
insisted that in “executory Agreements . . . the Performance of
the Act is a Condition preecedent [sic] to the Payment.” ®® For
example, if two men agree on a sale of a horse, Adams wrote, “yet
there is no reason that [the seller] should have an Action for the
Money before the Horse is deliverd.” ® And even as late as 1795,
Zephaniah Swift of Connecticut wavered between the view that
performance is unnecessary for an action on a contract and the
view that without either payment or delivery, “the bargain is
considered of no force and does not bind either [party].” 7 It is
not difficult to understand why some courts did not enforce execu-
tory contracts without part performance. The pressure to enforce
such contracts would not be great in a pre-market economy where
contracts for future delivery were rare,”* and where merchants

formality or whether buyers’ actions were still conceived of as simply for restitu-
tion of money paid is not entirely clear.

%6 W. Nelson, The Americanization of the Common Law During the Revolution-
ary Era, ch. 4 at 26 (ms. of forthcoming book in author's possession).

871 LEGAL PAPERS OF JOHN ADAMS, supra note 42, at 4.

88 Id. A modern lawyer would, of course, observe that the condition could be
satisfied if the seller had tendered the horse. But in America, the first legal writer
explicitly to use the concept of tender for this purpose was Daniel Chipman. See D.
CuipMAN, AN Essay oN THE Law oF CONTRACTS FOR THE PAYMENT OF SPECIFICK
ARTICLES 31-40 (1822).

%91 LEGAL PAPERS OF JOHN ADAMS, supra note 42, at 4.

701 Z. SWIFT, supra note 17, at 380-81. In Gilchreest v. Pollock, 2 Veates 18
(Pa. 1795), defendant’s counsel reiterated the eighteenth century view that part
performance was “a condition precedent to the payment, and the party who is to
pay shall not be compelled to part with his money till the thing be performed for
which he is to pay.” Id. at 20. But by enforcing one of the early executory stock
contracts the court rejected this view.

7! Given the colonial economy, the only conceivable subject of futures con-
tracts would have been agricultural commodities. However, “[t]he lack of a wide
market for farm products was a fundamental characteristic of northern agriculture
in the colonial period.” P. BmoweLL & J. Farconer, HISTORY OF AGRICULTURE IN
THE NORTHERN UNITED STATES, 1620-1860, at 133 (1941). Lewis Cecil Gray states
that there were “occasional instances of future-selling” in colonial Virginia. 1 L.
Gray, HISTORY OF AGRICULTURE IN THE SOUTHERN UNITED STATES TO 1860, at 426
(1941). He offers only one example, a contract entered into by George Washington
with Alexandria merchants for the sale of his wheat at a uniform price over a
period of seven years. And he offers no instances of futures contracts in inter-
national trade, which provided the major market for commodities during the



1974] HISTORY OF CONTRACT LAW 931

framed most executory transactions that did arise in terms of in-
dependent covenants through the use of bonds.

Even where executory contracts were enforced without part
performance, the infrequency with which they arose slowed the
development of precise legal rules for dealing with them.” Eight-
eenth century courts were regularly confronted instead with com-
mercial cases framed in terms of penal bonds. The legal cate-
gories required to enforce independent covenants were radically
different from a conception of contracts depending on mutual
promises. There was no need to inquire into questions of offer
and acceptance to determine whether there had been ‘“‘a meeting
of minds.” Nor was there any reason to develop rules for regu-
lating ““order of performance” or tender where each covenant was
treated as independent.”® Finally, because of its liquidated dam-
age provision, the bond delayed until the nineteenth century any
detailed inquiry into precise rules of damages.™

The use of bonds seems to have substantially declined in both
England and America during the early decades of the nineteenth
century. If, in fact, bonds were still an important vehicle for
avoiding inquiry into the fairness of an exchange during the eight-
eenth century, they became increasingly unnecessary as judges
took control of the rules for measuring damages. Furthermore,

colonial period. Nor is any mention made of futures contracts in any other south-
ern colonies. See id. at 409-33. In addition, the widespread use of bills of exchange
in commercial transactions made executory contracts unnecessary. A 1791 Virginia
case noted “that it was the general custom of the English merchants, who solicited
tobacco consignments, to appoint agents in this country for that purpose, with
power to make advances to the planters, and to draw bills [of exchange] on their
principals . . . .” Hooe v. Oxley, 1 Va. (1 Wash.) 19, 23 (1791). ;

72 Blackstone’s confused account of assumpsit demonstrates that English law-
vers had little occasion to think through the rules governing executory contracts
of sale. First, he seemed to deny that executory contracts could be enforced with-
out part performance when he wrote: “If a man agrees with another for goods
at a certain price, he may not carry them away before he hath paid for them;
for it is no sale without payment, unless the contrary be expressly agreed.” 2 W.
BrackstoNE, COMMENTARIES *447. Order of performance and contractual obliga-
tion, it appears, are confounded. “[I]f neither the money be paid, nor the goods
delivered, nor tender made, nor any subsequent agreement be entered into, it is
no contract . . .." Jd. Here Blackstone seems to waver between part perform-
ance as a necessary requisite for contractual obligation and a conception of execu-
tory contracts made enforceable simply through tender but not delivery.

73 The problem of order of performance, inseparably linked to the idea of ex-
ecutory contracts, had not been worked out until the late eighteenth century. See
Kingston v. Preston (K.B. 1773) (Mansfield, C.J.), summarized in Jones v. Barkley,
2 Doug. 685, 68¢-92, g9 Eng. Rep. 434, 437-38 (K.B. 1781). Even after Mansfield’s
resolution, the problem continued to confuse American courts for another genera-
tion. See, e.g., Havens v. Bush, 2 Johns. 387 (N.Y. 1807); Seers v. Fowler, 2
Johns. 292 (N.Y. 1807).

74 See p. 940 & note 124 infra.
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liquidated damage provisions were not well suited to predicting
market fluctuations in an increasingly speculative economy.™ The
result was that the executory contract came gradually to supersede
the bond for most nineteenth century business transactions.

Before turning to outright reversals of eighteenth century law,
however, it is important to note that there was a period of uneasy
compromise between the old learning and the new. The transi-
tional nature of the late eighteenth and early nineteenth centuries
is revealed most explicitly in the confused relationship between
the common counts, which by the end of the eighteenth century
had emancipated the law of contract from the tyranny of the
older forms of action, and Blackstone’s 1768 division of the field
of contract law into express and implied contracts.™

By highlighting the express agreement, Blackstone’s divi-
sion was an early indication of a tendency away from an equitable
and toward a will theory of contract law. It also represented an
effort to create a theoretical framework as a substitute for the
older forms of action. However, Blackstone himself placed the
common counts in the category of implied contracts,” which had
the significant effect of identifying them with the still dominant
equitable conception of contract. Implied contracts, Blackstone
wrote, “are such as reason and justice dictate, and which there-
fore the law presumes that every man has contracted to per-
form . . ..”™ For one of the common counts — indebitatus
assumpsit for money had and received — Blackstone cited Lord
Mansfield’s then recent path-breaking decision in Moses v. Mac-
ferlan,™ in which the Chief Justice declared: “In one word, the
gist of this kind of action is, that the defendant, upon the circum-

75 See Graham v. Bickham, 2 Yeates 32 (Pa. 1795) (recovery allowed on a
bond in excess of penalty where there had been a sharp market fluctuation).

76 3 W. BLACKSTONE, COMMENTARIES *154-64. Blackstone's discussion of ex-
press contracts was brief and essentially uninformative. Its most important break
with the past lies in his assertion that, except for the seal, ordinary promises were
“absolutely the same"” as sealed instruments. 3 W. BrackstoNe, COMMENTARIES
*157. Thus, we see the beginnings of a generic conception of contracts united by
common principles that transcended the particular form of action under which
suits on contracts were brought. But we have yet to see any detailed elaboration
of the major categories of nineteenth century contract law: offer and acceptance,
consideration, and, most important, rules of contract interpretation.

77 3 W. BracksToNg, COMMENTARIES *161. He divided implied contracts into
two main headings. The first group consisted of obligations imposed by courts
or statutes, which arose, Blackstone thought, from an original social contract. Id.
at *158-59. A second class, including all of the common counts, arose, he explained,
“from natural reason, and the just construction of law.” Id. at *161. In the
latter class, the law assumed “that every man hath engaged to perform what his
duty or justice requires,” Id.

T8 Id. at *158.

7% ; Burr. 1005, 97 Eng, Rep, 676 (K.B. 1760).
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stances of the case, is obliged by the ties of natural justice and
equity to refund the money.” %

As a result of this unrestrained identification of contract with
“natural justice and equity,” the triumph of the common counts
threatened to reinforce the equitable conceptions which Black-
stone’s distinction between express and implied contracts had ap-
peared to displace as the unifying principle of contract. This
persistence of an equitable tradition in English contract law also
influenced American courts. Palfrey v. Palfrey® (1772), for
example, involved an action in contract by children against their
mother for improper occupation of a house they had inherited on
their father’s death. Rejecting the defendant’s argument that the
proper form of action was in trespass, the Massachusetts Superior
Court held that the contract action would lie. In a long and elab-
orate opinion, the normally form-bound and technically oriented
Judge Edmund Trowbridge maintained that there was an implied
contract by the defendant to pay. Judge Trowbridge noted that
“it [was] necessary to know what is at this day intended by an
implied contract . . . because . . . ‘many of the old cases are
strange & absurd, the strictness has been relaxed & is melting down
in common sense of late times.’” ® Since the plaintiffs were
“clearly entitled to recover upon the merits & must in another ac-
tion if not in this,” the judges “ought to use [their] utmost sag-
acity to give them judgment . . . .”® Judge Trowbridge con-
cluded, using language borrowed from Blackstone and Mans-
field: %

[I]t seems to be settled that implied contracts are such as reason
& justice dictate; Therefore if one is under obligation from the
ties of natural justice to pay another money and neglects to do
it, the law gives the sufferer an action upon the case, in nature
of a bill in equity to recover it; and that mere justice & equity
is a sufficient foundation for this kind of equitable action.

Blackstone’s interpretation of the common counts as im-
plied contracts did not ultimately secure the dominance of the
equitable conception of contract, however, because of unresolved
confusions in the pleading system. It appears that the common

80 1d. at 1o12, 97 Eng. Rep. at 681.

81 Reported in W. Cushing, Notes of Cases Decided in the Superior and Su-
preme Judicial Courts of Massachusetts, 1772—-178¢9, at 1-2 & App. 1-7 (unpublished
ms. in Harvard Law School Library).

82 1d., App. at 3.

83 1d., App. at 5.

84 1d., App. at 6-7. In Griffin v. Lee (Va. 1792), reported in Tucker, supra
note 64, Judge Tucker protested that the common counts had been “extended far
beyond the limits which appear to be reasonable” and “need[ed] no Extending.”
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count of indebitatus assumpsit was variously used both for suing
on an express contract price and for suing on an implied contract.
When it was used to sue on an express contract, another common
count, quantum meruit, was employed to sue on an implied con-
tract. “[I]n an action for work done,” a mid-eighteenth century
English commentator noted, “it is the best way to lay a Quantum
Meruit with an Indebitatus Assumpsit. For if you fail in the
proof of an express price agreed, you will recover the value.” %
As late as the turn of the century, it was also the prevailing prac-
tice in America to sue in indebitatus assumpsit for an express
contract and for counts in both indebitatus and quantum meruit
to be “usually joined in the declaration; so that on failure of
proof of an express debt or price, the Plf. may resort ad debitum
equitatis,” % that is, to an equitable action in quantum meruit.

The transitional nature of the late eighteenth century is thus
revealed in the failure of eighteenth century lawyers to perceive
any latent theoretical contradictions involved in joining counts on
express and implied contract.*” Their failure to do so undoubtedly
resulted from the theoretical confusions underlying the common
counts themselves. Two very different conceptions of contract
were submerged within actions on the common counts. One was
based on an express bargain between the parties; the other de-
rived contractual obligation from “natural justice and equity.”
But in the eighteenth century there was little occasion to see the
two doctrinal strands as contradictory. Contract had not yet
become a major subject of common law adjudication. The exist-
ence of mercantile arbitration, on one hand, and the predomi-
nance of bills of exchange, bonds, and sealed instruments in busi-
ness dealings, on the other, meant that few of the legal problems
that a modern lawyer would identify as contractual entered the
common law courts.®®

8 T. Woop, AN INSTITUTE OF THE LAwWs oF ENGLAND 555-56 (gth ed. 1763),
quoted in C. Firootr, HisTory AND Sources oF THE Common Law: TORT AND
CONTRACT 363 (1949).

88 AMERICAN PRECEDENTS oF DECLARATIONS 95 (B. Perham ed. 1802). In Cone
v. Wetmore (Mass. 1794). (F. Dana papers, Box 16, “Court Cases A-L,” Mass,
Historical Society), for example, the plaintiff sued in indebitatus assumpsit for
cattle sold and delivered. The Supreme Judicial Court declared that “the Deft
may have every advantage of the special [express] agreement in this action which
he could have had if it had been special declared on. He might show the ap-
praised value was less than plt. demanded . ...” Id. The case thus supports
the proposition that a suit on the common counts could be maintained even though
an express agreement existed. Cf. pp. 935-36 injfra.

87 In the nineteenth century the practice of joining counts on express and im-
plied contracts began to be perceived as contradictory, and the rule was ultimately
laid down that the existence of an express agreement precludes recovery in quan-
tum meruit. See p. g5z infra.

88 See pp. 927-31 supra.
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In eighteenth century America, the equitable tradition in the
common counts was tied not only to a general theory of natural
justice but also to an economic system often based on customary
prices. The striking existence of this remnant of the medieval just
price theory of value can be seen in two Massachusetts colonial
cases. In Tyler v. Richards *® (1765), the plaintiff brought in-
debitatus assumpsit for boarding and schooling the defendant’s
son. The defendant argued that indebitatus “will not lye; they
ought to have brought a Quantum Meruit.’ *® For the plaintiffs,
John Adams and Samuel Quincy argued that “[i]t ha[d] always
been the Custom of this Court, to allow” the action “if the Ser-
vices alledged were proved to have been done. As every Man is
supposed to assume to pay the customary Price. Assumpsit is
always brought for Work done by Tradesmen, and is always
allowed. The Price for Boarding and Schooling is as much settled
in the Country, as it is in the Town for a Yard of Cloth, or a
Day’s Work by a Carpenter.” ®* Adams and Quincy were thus
attempting to convince the court that if the value of goods or
services was “settled” and bore a ‘“customary Price,” there was
no difference between this action and indebitatus for a “sum cer-
tain.” The defendant, however, argued that “[i]f this Proof is
admitted, there will be an End of any Distinction between In-
debitatus Assumpsit and a Quantum meruit.” ®* The court ac-
cepted the defendant’s argument and dismissed the action.

In Pynchon v. Brewster ®® (1766), the plaintiff brought in-
debitatus “upon a long Doctor’s Bill for Medicines, Travel into
the Country and Attendance.” ** This time, Adams, for the de-
fendant, argued on the authority of Tyler v. Richards that in-
debitatus would not lie. The Chief Justice, however, distinguished
T'yler on the ground that “Travel for Physicians, their Drugs and
Attendance, had as fixed a Price as Goods sold by a Shopkeeper,
and that it would be a great Hardship upon Physicians to oblige
them to lay a Quantum Meruit.” *°

What emerges from these cases is that in America suits in
indebitatus were sometimes based on a system of fixed and cus-
tomary prices. Though the Richards court denied the analogy
between the price of schooling and the “settled” price for a yard
of cloth, it never challenged Adams’ premise that the prices of
most goods and services were conceived of as “settled.” Similarly,

89 Quincy 195 (Mass. 1765).
°° Id.

o1 1d. at 195-96.

®2 1d. at 196.

®3 Quincy 224 (Mass. 1766).
" qd.

95 1d.
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while acknowledging the “uncertain” price of schooling, Chief
Justice Hutchinson had no doubt that the price of a doctor’s medi-
cine and services “had as fixed a Price as Goods sold by a Shop-
keeper.” ¢

Of course, there could not have been a customary rate for
every exchange that might be entered into and sued upon; the
jury’s power to set a reasonable price in quantum meruit was
necessary to fill in the gaps. Indeed, it appears that the jury had
discretion to mitigate or enlarge the damages even in indebitatus
actions.”” But the concept of customary prices formed the neces-
sary foundation for a legal system which awarded contract dam-
ages according to measures of fairness independent of the terms
agreed to by the contracting parties. By the end of the eighteenth
century, however, the development of extensive markets under-
mined this system of customary prices and radically transformed
the role of contract in an increasingly commercial society.

II. THE RisE oF A MARKET EcCoNOMY AND THE
DEVELOPMENT OF THE WILL THEORY OF CONTRACT

A. Early Attacks on Eighteenth Century
Contract Doctrine

For a variety of reasons, it is appropriate to correlate the
emergence of the modern law of contract with the first recognition
of expectation damages. Executory sales contracts assume a cen-
tral place in the economic system only when they begin to be
used as instruments for “futures” agreements; to accommodate
the market function of such agreements the law must grant the
contracting parties their expected return. Thus, the recognition
of expectation damages marks the rise of the executory contract
as an important part of English and American law. Furthermore,
the moment at which courts focus on expectation damages, rather

°8 In Pynchon, Hutchinson also remarked that it was not the practice in England
to allow an indebitatus for a customary price. Quincy at 224.

97 See Pynchon v. Brewster, Quincy 224, 225 (Mass, 1766) (Hutchinson, C.J.);
1 LecaL PAPERS OF JOHN ADAMS, supra note 42, at 16. This concession to jury
discretion may not, however, mean that courts had eroded every practical differ-
ence between quantum meruit and indebitatus assumpsit., It was one thing to
acknowledge a complete jury power to set “reasonable” prices in quantum meruit;
it was another to place a special burden on the jury to modify a fixed price that
the court had established as the standard measuring rod for actions in indebitatus
assumpsit. In any case, all of this home-grown lawmaking was swept aside in
Glover v. LeTestue, Quincy 225 n.1 (Mass. 1770), where the Massachusetts court,
after hearing extensive citations of English authority, held that only guantum
meruit and not indebitatus assumpsit would lie for “Visits, Bleeding [or] Medi-
cines” by a doctor. Id. at 226. Cf. note g6 supra.
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than restitution or specific performance to give a remedy for non-
delivery, is precisely the time at which contract law begins to
separate itself from property. It is at this point that contract
begins to be understood not as transferring the title of particular
property, but as creating an expected return. Contract then be-
comes an instrument for protecting against changes in supply
and price in a market economy.

The first recognition of expectation damages appeared after
1790 in both England and America in cases involving speculation
in stock. Jurists initially attempted to encompass these cases
within traditional legal categories. Thus, Lord Mansfield in 1770
referred to a speculative interest in stock as ‘“a new species of
property, arisen within the compass of a few years.” *® In 1789
the Connecticut Supreme Court of Errors held that recovery of
expectation damages on a contract of stock speculation would be
usurious.” And as late as 1790, John Powell concluded that spe-
cific performance, and not an action for damages, was the proper
remedy for failure to deliver stock on a rising market.'®

These efforts to encompass contracts of stock speculation
within the old title theory were soon to be abandoned, however.
Between 1799 and 1810 a number of English cases applied the
rule of expectation damages for failure to deliver stock on a ris-
ing market.” In America the transformation occurred a decade
earlier, in response to an active “futures” market for speculation
in state securities which rapidly developed after the Revolutionary
War in anticipation of the assumption of state debts by the new
national government. The earliest cases allowing expectation dam-
ages on contracts of stock speculation appeared in South Carolina,
Virginia, and Pennsylvania.

In South Carolina, three cases between 1790 and 1794 estab-
lished the rule of expectation damages in stock cases. The first
case, Davis v. Richardson'** (1790), involved a “short sale” of
South Carolina indents, or government stock. The defendant had
borrowed the stock, promising its return with interest at a future

98 Nightingal v. Devisme, 5 Burr. 2589, 2592, 98 Eng. Rep. 361, 363 (K.B.
1770).

%9 Fitch v. Hamlin (Conn. Sup. Ct. Err. 1789), reported in 1 Z. SWIFT, supra
note 17, at 410-12.

100, J. PoWELL, supra note 2, at 232-33.

101 The leading case is Shepherd v. Johnson, 2 East. 211, 102 Eng. Rep. 349
(K.B. 1802). See also M’Arthur v. Seaforth, 2 Taunt. 257, 127 Eng. Rep. 1076
(C.P. 1810) ; Payne v. Burke (C.P. 1799), discussed at 2 East. 212 n.(a), 102 Eng.
Rep. 350 n.(a). While these cases deal explicitly with the question of whether dam-
ages should be measured as of the promised date of delivery or as of the date of
trial, they are nevertheless also the first cases that recognize any measure of ex-
pectation damages.

192 1 Bay 105 (S.C. 1790).
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time. “[I]n consequence of the prospect of the adoption of the
funding system by Congress,” the value of the stock increased
and the defendant could only ‘“‘cover” at a substantially higher
price.’®® The South Carolina Supreme Court made no effort to
conceal the significance of the damage question before it. “[I]t
is of extensive importance to the community, that the principle
should now be settled and ascertained with precision,” '** the
court declared. “A great number of contracts in every part of
the state, depend upon the determination of this question: and
it is fortunate, that so respectable a jury are convened for the
purpose of fixing a standard for future decisions.” '* And with
the aid of advice from a “respectable” merchant jury, the court
announced its holding: “Whenever a contract is entered into for
the delivery of a specific article, the value of that article, at the
time fixed for delivery, is the sum a plaintiff ought to recover.” '°®

It is entirely possible, of course, that the defendant in Davis
v. Richardson was not the stock speculator that I have supposed
him to be. In specie-scarce postrevolutionary South Carolina,
where bonds and securities were regularly used for money, he may
simply have been treating the indents as currency. As a result,
he may have been one of the earliest casualties of the almost in-
stant creation of a speculative market for state securities after
the establishment of the national government. Prevailing eco-
nomic and legal conceptions about the true nature of stock trans-
actions were in a state of flux. Twice in the next four years,
lawsuits ' involving expectation damages on stock were carried
to the Supreme Court of South Carolina in an attempt to reverse
the ruling in Davis v. Richardson. The major argument put forth
by Charles Pinckney, the leader of the South Carolina bar, was
that the allowance of expectation damages was nothing more than
the allowance of usury.'”® In Atkinson v. Scott ' (1793), where
the disputed securities had appreciated by 850% in one year, the
Supreme Court admitted that such contracts “must strike every
mind at the first blush” as “evidently usurious.” ** If, Pinckney
argued, South Carolina stock was to be treated as money, the
borrower could only be expected to pay the value at the time of
the contract plus interest. But in a world in which a “respect-

103 Id

104 1d, at 106.

105 fd

108 fd

197 Wiggs v. Garden, 1 Bay 357 (S.C. 1704); Atkinson v. Scott, 1 Bay 307
{5.C. 1793).

108 Atkinson v. Scott, 1 Bay 307 (5.C. 1793) (argument of counsel).

109 y Bay 3o7 (S.C. 1793).

119 1d. at 309. Cf. p. 937 & note g9 supra.
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able” jury of merchants had recognized that stocks were traded
on speculation, it made no sense for courts to deny the speculative
purpose of the transaction. The result was that Pinckney’s argu-
ment was rejected, and by 1794, the South Carolina legal system
applied the rule of expectation damages to what appear to be
the first organized markets that had developed in that state.'?

In Virginia, the transformation of legal conceptions took an
identical path. In Groves v. Graves ™* (1790), the rule of ex-
pectation damages arose in connection with a buyer’s action for
securities. After a jury had awarded the plaintiff expectation
damages, however, Chancellor Wythe, still reflecting eighteenth
century moral and legal conceptions, enjoined the enforcement of
the judgment on the grounds that the transaction “appeared to
have been designed to secure unconscionable profit . . . and to
have been obtained from one whom he had cause to believe at
that time to be needy . . . .”'* He allowed damages only to
the extent of the original value plus interest.* But the Virginia
Court of Appeals reversed his decree, holding that “the con-
tract was neither usurious, or so unconscionable as to be set
aside . . . .”"® And, in marked contrast to the earlier practice
of not reviewing jury damage awards,"*® the court held that the
jury erred in measuring damages as of the time of trial and not
as of the time of delivery.’” The case thus suggests that judicial
supervision of juries’ damage awards may have arisen simul-
taneously with the recognition of expectation damages.

The first published opinion in Pennsylvania allowing expecta-
tion damages for failure to deliver stock certificates on a rising
market was decided in 1791.1® The rule was elaborated in a 1795
case, Gilchreest v. Pollock,® where a seller of stock sued the
buyer’s surety for failure to accept the transfer of United States
securities that had fallen in price after the contract was made.

111 See cases cited note 107 supra.

127 Va, (r Wash.) 1 (1790).

113 Id, at 3 (recitation of chancellor’s opinion).

114 Id_

118 fd'

116 See pp. 925-26 supra.

71 Va. (1 Wash.) at 4. This issue remained unsettled ten years later. In
Kirtley v. Banks (Va. 1800), reported in Tucker, supra note 64 (Dec. 9, 1800), a
suit for failure to deliver securities, the court instructed the jury that it “may
take the price at either period, but not any higher price at any intermediate period.”
Id. The jury selected the time of delivery as its standard.

118 Marshall v. Campbell, 1 Yeates 36 (Pa. 1791).

119 2 Veates 18 (Pa. 1795). Two other cases also granted expectation damages
to enforce contracts for the sale of United States securities. See Livingston v.
Swanwick, 2 Dall. 300 (C.C.D. Pa. 1793) ; Graham v. Bickham, 4 Dall. 149 (Pa.
1796).
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While the merchant jury in South Carolina had had no difficulty
in reaching their result, the Pennsylvania court felt compelled
to charge its lay jurors that “[t]he sale of stock is neither un-
lawful nor immoral. It is confessed, that an inordinate spirit of
speculation approaches to gaming and tends to corrupt the morals
of the people. When the public mind is thus affected, it becomes
the legislature to interpose.” 12°

The early Pennsylvania case is somewhat anomalous in that
it rested on an unpublished opinion, rendered in 1786, which
recognized a market price for wheat and announced that “[t]he
rule or measure of damages in such cases is to give the difference
between the price contracted for and the price at the time of de-
livery.” ** With this one exception, however, the evidence ap-
pears to indicate that the rule for expectation damages first arose
in connection with stock speculation both in England and in
America.’® In England the principle of expectation damages
was not generalized in cases dealing with sales of commodities
until 1825, and Chitty’s treatise on contracts, published in
1826, is the first to announce a general rule of expectation dam-
ages for failure to deliver goods.'**

120 5 Yeates at 21.

121 Lewis v. Carradan (Pa. 1786), cited in 1 Yeates at 37.

22 The first reported case in Massachusetts involving the measure of damages
for nondelivery is also a securities case. Gray v. Portland Bank, 3 Mass. 364,
382, 300-91 (1807).

123 Greening v. Wilkinson, 1 Car. & P. 625, 171 Eng. Rep. 1344 (K.B. 1825);
Gainsford v. Carroll, 2 B. & C. 624, 107 Eng. Rep. 516 (K.B. 1824); Leigh v.
Paterson, 8 Taunt. 540, 129 Eng. Rep. 493 (C.P. 1818).

124 I, CHITTY, A PRACTICAL TREATISE ON THE Law oF ContrACTS, Not UNDER
SEAL 132 (1826). Powell's Essay Upon the Law of Contracts (1790) does not
appear to deal with sales. His only recognition of the effect of changes in the
market on contracts of sale is his statement that if, after a contract for delivery of
corn, the price falls to 5 pounds, the buyer “will be entitled either to . . . [the]
corn, or five pounds.” 1 J. POWELL, supra note 2, at 409. He also states the rule
that “if one of the parties fail in his part of the agreement, he shall pay the other
party such damages as he has sustained by such neglect or refusal.” Id. at 137.
Powell cited the famous case of Dutch v. Warren, 1 Strange 406, 93 Eng. Rep. 508
(K.B. 1720), which, as we have seen, was simply an action for restitution, See
pp. 921-22 supra.

In Samuel Comyn’s Treatise on Contracts, an entire chapter is devoted to
contracts for the sale of goods. While Comyn does recognize executory contracts,
most of the discussion is devoted either to formation of binding contracts or to
sellers’ remedies for breach., In his very brief reference to buyers’ actions for
nondelivery, Comyn concluded only that if the buyer tenders payment, he “may
take and recover the things.” 2 5. ComyN, TREATISE oN CONTRACTS 212 (1807).
For this conclusion he cites only an obscure early seventeenth century treatise.
Indeed, this discussion is more in line with Blackstone’s title theory analysis of
contract as one mode of transfer of property than with a nineteenth century market
approach.

Finally, with Joseph Chitty's Treatise on Contracts, the rule of expectation
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In America the application of expectation damages to com-
modities contracts correlates with the development of extensive
internal commodities markets around 1815. The leading case is
Shepherd v. Hampton '*® (1818), in which the Supreme Court
held that the measure of damages for failure to deliver cotton
was the difference between the contract price and the market price
at the time of delivery. Within the next decade a number of
courts worked out the problems of computing expectation dam-
ages for commodities contracts,'*®* one of them noting that
“[m]ost of the [prior] cases in which this principle has been
adopted, have grown out of contracts for the delivery and re-
placing of stock . . . .

The absorption of commodities transactions into contract law
is a major step in the development of a modern law of contracts.
As a result of the growth of extensive markets, “futures” con-
tracts became a normal device either to insure against fluctuations
in supply and price or simply to speculate. And as a consequence,
judges and jurists began to reject eighteenth century legal rules
which reflected an underlying conception of contract as fair ex-
change.

It has already been noted that in the eighteenth century, com-
mercial classes endeavored to cast their transactions in legal forms
which avoided the equalizing tendencies of early contract doc-
trine. Not surprisingly, the first direct assault upon the equitable
conception of contract appeared in adjudications involving one
of these forms, the negotiable instrument.

During the second half of the eighteenth century, a movement
developed to eliminate the substantive significance of the doctrine
of consideration in cases involving negotiable instruments. In

damages is announced: “In an action of assumpsit, for not delivering goods upon
a given day, the measure of damages is the difference between the contract price,
and that which goods of a similar quality and description, bore on or about the
day, when the goods ought to have been delivered.” J. CuirrY, supra, at 131-32.
Interestingly, he cites only two cases decided in the previous five years.

The chapters on damages in the treatises of Powell, Comyn, and Chitty do not
mention the problem of expectation damages. Rather, they address themselves
exclusively to the problem of how to distinguish penal clauses from clauses pro-
viding for liquidated damages. This emphasis reveals the extent to which com-
mercial transactions were still far more dependent on the use of bonds than on
contracts. See pp. g27-29 supra.

125 16 U.S. (3 Wheat.) 200 (1818)., McAllister v. Douglass & Mandeville, 15
F. Cas. 1203 (No. 8657) (C.C.D.D.C. 1805), aff'd, 7 US. (3 Cranch) 298 (1806),
superficially resembles Shepherd, but there was no agreed upon contract price.

126 See, e.g., West v. Wentworth, 3 Cow. 82 (N.Y. Sup. Ct. 1824) (salt) ; Merry-
man v. Criddle, 18 Va. (4 Muni.) 542 (1815) (corn).

127 Clark v. Pinney, 7 Cow. 681, 687 (N.Y. Sup. Ct. 1827). One earlier case
involving a commodity was Sands v. Taylor, 5 Johns. 305 (N.Y. Sup. Ct. 1810),
discussed pp. 922-23 supra.
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1767, the Massachusetts Superior Court held by a 3—2 vote that
even in an action between the original parties to a promissory
note, the promisor could not offer evidence of inadequate con-
sideration in mitigation of damages.’*® ‘“People,” Chief Justice
Hutchinson declared, “think themselves quite safe in taking a
Note for the Sum due, and reasonably suppose all Necessity of
keeping the Evidence of the Consideration at an End; it would be
big with Mischief to oblige People to stand always prepared to
contest Evidence that might be offered to the Sufficiency of the
Consideration. This would be doubly strong in Favour of an
Indorsee.” 1%

It was one thing to argue that in order to make notes nego-
tiable a subsequent indorsee would be allowed to recover on a
note regardless of the consideration between the original parties.
This argument, of course, itself entailed a sacrifice of judicial
control over bargains that commercial convenience was beginning
to demand. It was, however, quite a different matter to exclude
evidence of consideration between the original parties to the note,
as the Massachusetts court decided. With this decision, it be-
came possible for merchants to exclude the question of the equal-
ity of a bargain by transacting their business through promissory
notes.

The Massachusetts decision was handed down two years
after Lord Mansfield’s dramatic but unsuccessful attempt to de-
stroy the doctrine of consideration in the case of Pillans v. Van
Mierop,** a case between merchants involving a promise to ac-
cept a bill of exchange. “I take it,” Mansfield declared in dictum,
“that the ancient notion about the want of consideration was for
the sake of evidence only; for when it is reduced into writing, as
in covenants, specialties, bonds, etc., there was no objection to
the want of consideration.” '** While it is impossible to know
from this pronouncement whether Mansfield’s ratio decidendi was
that consideration was unnecessary for all written instruments or
merely for those between merchants, two conclusions are clear.
First, by explaining the requirement of consideration exclusively
in terms of its evidentiary value in proving the existence of a con-
tract, Mansfield had cut the heart out of the traditional equalizing
function of consideration. Second, whether or not upon reflection
Mansfield would have extended these views to cover all written

128 Noble v. Smith, Quincy 254 (Mass. 1767).

129 1d, at 235.

130 3 Burr. 1663, 97 Eng. Rep. 1035 (K.B. 1765). There is no citation of this
case in Noble v. Smith. The third volume of Burrow's reports was first published
in 1771, four years after Noble v. Smith was decided.

131 1d, at 1669, 97 Eng. Rep. at 1038.
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instruments — where the writing was itself sufficient evidence of
a contract — he at least meant to apply the rule to negotiable
instruments. Indeed, as Mansfield’s decision was being an-
nounced, the second volume of Blackstone’s Commentaries was
at the press, also propounding the rule that evidence of lack of
consideration would not be admitted in an action on a negotiable
instrument.’®* For thirteen years, English law stood thus on the
verge of rejecting the ancient requirement of consideration. But
in Rann v. Hughes '** (1778), the House of Lords reaffirmed the
requirement of consideration for written instruments,

The views of Mansfield and Blackstone were to have a greater
effect than the decision by the House of Lords, however. The
report of that decision was unpublished until 1800, and was un-
known by American judges before the early years of the nine-
teenth century.!® Thus, even after Mansfield’s opinion was
overruled we find Zephaniah Swift, the first American treatise
writer, stating that the principle that had emerged from negotiable
instruments law — he cited Blackstone — ‘“‘clearly destroys all
distinction between sealed and unsealed contracts.” '* The re-
sult, he concluded, was that a written contract “precludes an
enquiry into the consideration.” '** A more important factor than
the accident of reporting, however, was the congeniality of Mans-
field’s and Blackstone’s views to American judges, whose own
opinions were gradually inclining towards a conception of contract
as a sacred bargain between private parties.

The most persistent American advocate of the Mansfield posi-
tion was the able judge of the New York Supreme Court, Brock-
holst Livingston, whose commercial law practice before he as-
cended to the bench was probably second only to that of Alexander
Hamilton. In 1804, Livingston reiterated the position that as
between even the original parties to a negotiable instrument, the
failure of consideration could not be shown. “It is not necessary,
as in other simple contracts, to state a consideration in the dec-
laration; the instrument itself imports one, and in this respect

132 ; W. BLACKSTONE, COMMENTARIES *446.

133 4 TR, 350 n.1, 101 Eng. Rep. 1014 n.1 (1778).

134 In the typically chaotic fashion of law reporting of the time, the decision
was casually included as a footnote to the report of another case, Mitchinson v.
Hewson, 7 T.R. 350, 101 Eng. Rep. 1014 (1797). The earliest recognition of the
House of Lords decision in America that I am aware of is St. George Tucker's
citation in his 1803 edition of Blackstone. 3 BLACKSTONE'S COMMENTARIES *446
n.1 (St. G. Tucker ed. 1803). In 1804, William Cranch acknowledged that he just
learned of the decision as he was about to publish his elaborate essay on negotiable
instruments. 5 U.S. (1 Cranch) 445 n.1.

135 1 Z. SWIFT, supra note 17, at 373.

138 1d. See also Z. SwiFt, DIGEST, supra note 52, at 339.
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partakes of the quality of a speciality [sealed instrument].” ¥
Livingston extended the argument to cover simple contracts in
a case decided one year later. In Lansing v. McKillip,'*® he dis-
sented from the court’s opinion requiring that consideration be
proved by the plaintiff before he could recover on a contract. At
first, he urged only that the traditional burden of proof be altered
so that a defendant who wished to negate a contract be required
to show lack of consideration.'®® In the process, however, he was
moved to attack the very requirement of consideration itself.
Ridiculing a rule of consideration that “does not demand an abso-
lute equivalent, but is satisfied, in many cases, with the most
trifling ground that can be imagined,” he urged the court to “be
content in point of evidence, with a declaration . . . that he has
received a valuable one, without indulging the useless curiosity
of prying further into the transaction.” ™** Livingston was fully
aware that his opinion directly attacked the traditional equalizing
function of consideration. “Why,” he asked, is a court “‘so very
careful of a defendant’s rights as not to suppose him capable of
judging for himself, what was an adequate value for his promise?
Would it not be more just, and better promote the ends of justice,
that one, who had signed an instrument of this kind, should, with-
out further proof, be compelled to perform it, unless he could
impeach the validity on other grounds?” '*!

Like Mansfield’s earlier effort, this attack on consideration
initially failed, but in its most important respect it ultimately
succeeded. It was part of a movement, which had begun in Eng-
land during Mansfield’s tenure and continued throughout the
nineteenth century, toward overthrowing the traditional role of
courts in regulating the equity of agreements. The underlying
logic of the attack on a substantive doctrine of consideration came
to fruition in America with the great New York case of Seymour
v. Delancy '** (1824), in which a sharply divided High Court
of Errors reversed a decision of Chancellor Kent, who had refused
to specifically enforce a land contract on the ground of gross in-
adequacy of consideration between the parties. ‘“Every member
of this Court,” the majority opinion noted, “must be well aware
how much property is held by contract; that purchases are
constantly made upon speculation; that the value of real estate

37 Livingston v. Hastie, 2 Cai. R. 246, 247 (N.Y. Sup. Ct. 1804).

138 3 Cai. R, 286 (N.Y. Sup. Ct. 1803).

139 Id. at 28991 (Livingston, J., dissenting). This position was also adopted
by another judge, William Cranch. See 1 Cranch 445.

140 3 Cai. R. at 290.

141 Id.

142 3 Cow. 445 (N.Y. 1824), rev’g 6 Johns, Ch, 222 (N.Y. Ch. 1822).
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is fluctuating . . . .”'*® The result was that there “exists an
honest difference of opinion in regard to any bargain, as to its
being a beneficial one, or not.” *** The court held that only where
the inadequacy of price was itself evidence of fraud would it inter-
fere with the execution of private contracts.!*

The nineteenth century departure from the equitable con-
ception of contract is particularly obvious in the rapid adoption
of the doctrine of caveat emptor. It has already been noted that,
despite the supposed ancient lineage of caveat emptor, eighteenth
century English and American courts embraced the doctrine that
“a sound price warrants a sound commodity.” **¢ It was only
after Lord Mansfield declared in 1778, in one of those casual
asides that seem to have been so influential in forging the history
of the common law, that the only basis for an action for breach
of warranty was an express contract,’” that the foundation was
laid for reconsidering whether an action for breach of an implied
warranty would lie. In 1802 the English courts finally considered
the policies behind such an action, deciding that no suit on an
implied warranty would be allowed.'*® Two years later, in the
leading American case of Seixas v. Woods,'*® the New York Su-
preme Court, relying on a doubtfully reported seventeenth century
English case,'® also held that there could be no recovery against
a merchant who could not be proved knowingly to have sold
defective goods. Other American jurisdictions quickly fell into
line.'"

While the rule of caveat emptor established in Seixas v. Woods
seems to be the result of one of those frequent accidents of histori-
cal misunderstanding, this is hardly sufficient to account for the
widespread acceptance of the doctrine of caveat emptor elsewhere

143 1d. at 533.

144 Id.

145 Id, The year before Seymour v. Delancey was decided, Nathan Dane had
already anticipated its main thrust. See p. gs0 infra.

148 See pp. 926-27 supra.

147 Stuart v. Wilkins, 1 Doug. 18, 20, 99 Eng. Rep. 15, 16 (K.B. 1778). Though
Mansfield was laying the foundation for the subsequent rejection of the sound
price doctrine, his purpose was not clearly understood. Nathan Dane, for one,
misread the case as upholding the doctrine and, therefore, attempted in 1823 to
show that it was “contrary to most of the settled cases in the books . . ..” 2 N.
Dawe, A GENERAL ABRIDGEMENT AND DIGEST oF AMERICAN Law 542 (1823).

148 Parkinson v. Lee, 2 East. 314, 102 Eng. Rep. 389 (K.B. 1802).

148 5 Cai. R. 48 (N.Y. Sup. Ct. 1804).

50 The case relied upon was Chandelor v. Lopus, Cro. Jac. 4, 79 Eng. Rep. 3
(Ex. 1603) ; see note 54 supra.

151 See, e.g., The Monte Allegre, 22 US. (g Wheat.) 616 (1824); Dean wv.
Mason, 4 Conn. 428 (1822); Bradford v. Manly, 13 Mass. 139 (1816); Curcier v.
Pennock, 14 S. & R. 51 (Pa. 1826); Wilson v. Shackleford, 25 Va. (4 Rand.) 5
(1826).
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in America. Nor are the demands of a market economy a suffi-
cient cause. Although the sound price doctrine was attacked on the
ground that there “is no standard to determine whether the ven-
dee has paid a sound price,” *** the most consistent legal theorist
of the market economy, Gulian Verplanck, devoted his impres-
sive analytical talents to an elaborate critique of the doctrine of
caveat emptor.’®® The sudden and complete substitution of caveat
emptor in place of the sound price doctrine must therefore be
understood as a dramatic overthrow of an important element of
the eighteenth century’s equitable conception of contract.'™

B. The Synthesis of the Will Theory of Contract

The development of extensive markets at the turn of the cen-
tury contributed to a substantial erosion of belief in theories of ob-
jective value and just price. Markets for future delivery of goods

152 Dean v. Mason, 4 Conn. 428, 434-35 (1822) (Chapman, J.).

153 See p. 948 infra. 1 have not meant to assert that caveat emptor is more
conducive to a market economy than the contrary doctrine of caveat venditor,
though this might be independently demonstrated. Rather, I have argued that the
importance of caveat emptor lies in its overthrow of both the sound price doctrine
and the latter’s underlying conception of objective value.

154 We can best see the nature of the attack on the “sound price” doctrine in
South Carolina, the only state in which it persisted well into the nineteenth cen-
tury. Urging reversal of the sound price doctrine and adoption in its place of a
rule of caveat emptor, the Attorney General of South Carolina argued in 1802
that “[s]uch a doctrine . . . if once admitted in the formation of contracts, would
leave no room for the exercise of judgment or discretion, but would destroy all free
agency; every transaction between man and man must be weighed in the balance
like the precious metals, and if found wanting in . . . adequacy, must be made
good to the uttermost farthing ... .” Whitefield v. McLeod, 2z Bay 380, 382
(S.C. 1802) (argument of counsel), If a court should refuse to enforce a con-
tract made by a man who has had “an equal knowledge of all the circumstances”
as well as “an opportunity of informing himself, and the means of procuring
information . . . ,” he maintained, “good faith and mutual confidence would be
at an end. . . . To suffer such a man to get rid of such a contract, under all
these circumstances,” he concluded, “would establish a principle which would
undermine and blow up every contract . . .."” Id. at 383. According to South
Carolina lawyer Hugh Legaré, the rule of caveat emptor was desirable because
it rejected the “refined equity” of the civil law in favor of “the policy of society.”
Though there was “something captivating in the equity of the principle, that a
sound price implies a warranty of the soundness of the commeodity,” he was
“certain that this rule is productive of great practical inconveniences ... .” 2
WritiNGs oF HUuGH SwinToN LEGARE 110 (M. Legaré ed. 1845). In South Carolina,
he noted, “where we have had ample opportunity to witness its operation, there are
very few experienced lawyers but would gladly expunge from our books the case
which first introduced it here.” Id. See also Barnard v. Yates, 1 N. & McC.
142, 146 (S.C. 1818) (noting “the perversion and abuse of [the] rule” which
many “thought to have opened a door for endless litigation” in those cases where
“the contracting parties had not placed themselves upon a perfect footing of
equality in point of value”).
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were difficult to explain within a theory of exchange based on giv-
ing and receiving equivalents in value. Futures contracts for
fungible commodities could only be understood in terms of a
fluctuating conception of expected value radically different from
the static notion that lay behind contracts for specific goods;
a regime of markets and speculation was simply incompatible
with a socially imposed standard of value. The rise of a modern
law of contract, then, was an outgrowth of an essentially procom-
mercial attack on the theory of objective value which lay at the
foundation of the eighteenth century’s equitable idea of contract.

We have seen, however, that there was a period during
which vestiges of the eighteenth century conception of contract
coexisted with the emerging will theory.’® It was not until
after 1820 that attacks on the equitable conception began to
be generalized to include all aspects of contract law. If value is
subjective, nineteenth century contracts theorists reasoned, the
function of exchange is to maximize the conflicting and otherwise
incommensurable desires of individuals. The role of contract law
was not to assure the equity of agreements but simply to enforce
only those willed transactions that parties to a contract believed
to be to their mutual advantage. The result was a major tendency
toward submerging the dominant equitable theory of contract in
a conception of contractual obligation based exclusively on express
bargains. In his Essay on the Law of Contracts (1822), for ex-
ample, Daniel Chipman criticized the Vermont system of assign-
ing customary values to goods that were used to pay contract
debts. Only the market could establish a fair basis for exchange,
Chipman urged. “[L]et money be the sole standard in making
all contracts,” for “[i]f, therefore, it were possible for courts in
the administration of justice, to take this ideal high price as a
standard of valuation, every consideration of policy, and a regard
for the good of the people would forbid it.” 1%¢

We will see that Nathan Dane’s Abridgment (1823) and
Joseph Story’s Equity Jurisprudence (1836) also contributed to
the demise of the old equitable conceptions. But nowhere were
the underlying bases of contract law more brilliantly and system-
atically rethought than in Gulian C. Verplanck’s An Essay on the
Doctrine of Contracts (1825).

Verplanck was the first English or American writer to see in
the “different parts of the system” of contract law “clashing and
wholly incongruous” doctrines.’® He emphasized “the singular
incongruity” of a legal system that ‘“‘obstinately refuses redress

135 See note 18 & pp. 923, 924, 932-34 Supra.
156D, CHIPMAN, supra note 68, at 109-11.
57 G. VERPLANCK, supra note 53, at 57.
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in so many, and such marked instances of unfairly obtained
advantages” and yet “occasionally permit[s] contracts to be set
aside upon the ground of inadequacy of price . . . .”**® There
were, he asserted, many “difficulties and contradictions” to be
found in existing legal doctrine over “the question of the nature
and degree of equality required in contracts of mutual interest,”*
as well as over the standards of “inadequacy of price” and “in-
equality of knowledge.” ‘“Where,” he asked, “shall we draw the
line of fair and unfair, of equal and unequal contracts?” *%

Verplanck’s Essay was written as an attack on the doctrine of
caveat emptor, which had then only recently been adopted by the
United States Supreme Court in Laidlaw v. Organ '®* (1817), one
of the first cases to come before the Court involving a contract for
future delivery of a commodity. The case, Verplanck wrote,
raised ‘““the important and difficult question of the nature and
degree of equality in compensation, in skill or in knowledge, re-
quired between the parties to any contract . . . in order to make
it valid in law, or just and right in private conscience.” '** He
attacked caveat emptor on the ground that it should be fraudulent
to withhold “any fact . . . necessarily and materially affecting
the common estimate which fixes the present market value of the
thing sold . . . .» 1%

In refusing to separate law and morals,'®* Verplanck was
boldly independent of other theorists of the market economy.'®
But at its deepest level, Verplanck’s Essay marks the triumph of
a subjective theory of value in a market economy. Wishing to
base legal doctrine on “the plainer truths of political economy,” 1%¢
he insisted that although just price doctrines bore “the impression
of a high and pure morality,” " they were “mixed with error”

158 Id. at 1gg.

130 Id. at 14 (emphasis deleted).

180 1d. at 10.

161 15 US. (2 Wheat.) 178 (1817). The case grew out of a futures contract
for sale of tobacco purchased by a merchant who had advance knowledge that
the United States and England had signed a peace treaty ending the War of 1812.
“The question in this case,” Chief Justice Marshall wrote, “is, whether the intelli-
gence of extrinsic circumstances, which might influence the price of the com-
modity, and which was exclusively within the knowledge of the vendee, ought to
have been communicated by him to the vendor?” Id. at 195. The Chief Justice
held that there was no duty to communicate the information, since “[ilt would
be difficult to circumscribe the contrary doctrine within proper limits . . . .” Id.

162 G, VERPLANCK, supra note 53, at s.

183 Id. at 125-26.

164 Verplanck referred to the issue of fraud as “the [only] purely ethical part
of the question . .. ." Id. at 117,

185 See, e.g., PP. 949-50 infra (N, Dane).

186 (5. VERPLANCK, supra note 53, at 106.

187 1d. at gb.
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and arose “from the introduction of a false metaphysic in relation
to equality . . . .” "% Thus, he disputed the view of “[I]awyers
and divines . . . that all bargains are made under the idea of
giving and receiving equivalents in value.” '® There could be no
“such thing in the literal sense of the words, as adequacy of price
[or] equality or inequality of compensation,” since “from the
very nature of the thing, price depends solely upon the agreement
of the parties, being created by it alone. Mere inequality of price,
or rather what appears so in the judgment of a third person, can-
not, without reference to something else, be any objection to the
validity of a sale, or of an agreement to sell.” '™

Verplanck’s Essay represents an important stage in the process
of adapting contract law to the realities of a market economy.
Verplanck saw that if value is solely determined by the clash of
subjective desire, there can be no objective measure of the fair-
ness of a bargain. Since only ‘“facts” are objective, fairness
can never be measured in terms of substantive equality. The
law can only assure that each party to a bargain is given ‘“‘full
knowledge of all material facts.” '™ Significantly, Verplanck de-
fined “material facts” so as not to include “peculiar advantages of
skill, shrewdness, and experience, regarding which . . . no one
has a right to call upon us to abandon. Here, justice permits us to
use our superiority freely.” '™ Thus, while he refused in theory
to separate law and morality, Verplanck confined fraud to a range
sufficiently narrow to permit the contract system to reinforce exist-
ing social and economic inequalities.

Though Verplanck’s reconsideration of the philosophical foun-
dations of contract law was by far the most penetrating among the
American treatise writers, Nathan Dane and Joseph Story were
more influential in contributing to the overthrow of an equitable
conception of contract. In the very first chapter of his nine volume
work, Dane elaborated some of the principles of contract law.
One of his most important themes involved the ‘““[d]ifference be-
tween morality and law.” '™ He explained that while “in some
special cases the law of the land and morality are the same,” they

18 Id. at 104.

189 Id. at 8.

170 Id, at 115. See also id. at 133.

171 1d. at 225.

172 Id. at 135.

All know what a wide difference exists among men in these points, and
whatever advantage may result from that inequality, is silently conceded
in the very fact of making a bargain. It is a superiority on one side — an
inferiority on the other, perhaps very great, but they are allowed. This
must be so; the business of life could not go on were it otherwise.

Id. at 120,
1731 N. DANE, supra note 147, at 100 (emphasis deleted).
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differ in most cases, “when policy, or arbitrary rules must, also,
be regarded.” '™ “ ‘Virtue is alone the object of morality,’” he
continued, but “law has, . . . often, for its object, the peace of
society, and what is practicable: Hence, though every . . . undue
advantage in a bargain, to the hurt of another party, practised by
one, is an act of injustice in the eyes of mordlity; yet it is not the
mean [sic] of restitution in the eyes of the law; because [it is]
often, impracticable in every minute degree.” '™

Dane also attacked all conceptions of a substantive theory of
exchange. Equity decisions, Dane exclaimed, had become “trash”
since they were “the productions of inferior lawyers” and “igno-
rant and indolent judges” who offered “no rule of property or con-
duct . . . "% “Inadequate price in a bargain,” he wrote, “‘does
not defeat it, merely because inadequate . . . .” '™ But Dane re-
mained willing to regard an unequal bargain as evidence that a
“person did not understand the bargain he made, or was so op-
pressed, that he thought it best to make it . . . .” '™ Indeed, in
his characteristic style, he continued to repeat the substance of
the old learning while contributing to its overthrow. “[W]hen
an agreement appears very unequal, and affords any ground to
suspect any imposition, unfairness, or undue power or command,
the courts will seize any very slight circumstances to avoid en-
forcing it.,” 1™

Dane was still reflecting an eighteenth century world view in
which unequal bargaining power was conceived of as an illegiti-
mate form of duress and in which lack of understanding was not
yet identified only with mental disability. And yet in the world
of speculation and futures markets, in which all value must
simply turn on “an honest difference of opinion,” '® legal doc-
trine eventually renounced all claims to make judgments about
oppression. With the publication of Joseph Story’s Equity Juris-
prudence (1836), American law finally yielded up the ancient
notion that the substantive value of an exchange could provide
an appropriate measure of the justice of a transaction. ‘“Inade-
quacy of consideration,” Story wrote, ‘“is not then, of itself, a
distinct principle of relief in Equity. The Common Law knows no
such principle . . . . The value of a thing . . . must be in its
nature fluctuating, and will depend upon ten thousand different
circumstances . . . . If Courts of Equity were to unravel all these

174 Id'

175 Id_

178 Id. at 107-08.

177 Id. at 661.

178 Id

179 Id.

180 Seymour v. Delancey, 3 Cow. 445, 533 (N.Y. 1824).
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transactions, they would throw every thing into confusion, and
set afloat the contracts of mankind.” **

The replacement of the equitable conception of contract with
the will theory can be seen in Dane’s assault on the eighteenth
century practice of suing on a theory of implied contract where
there had been a express agreement. In a long and unusually
polemical technical discussion, Dane argued that once there is
an express contract there could be no quantum meruit recovery
off the contract on a theory of natural justice and equity.'®
Dane’s attack on quantum meruit becomes comprehensible only as
an effort to destroy an equitable conception of exchange in light of
a newly emerging theory of value based on the subjective desires
of contracting parties. Without a socially imposed standard of
value, implied contracts make no sense. Where “there is no
fixed or unchangeable comparative value between one price of
property and another” and all value “depends on the wants and
opinions of men,” * it becomes impossible to measure damages
by reference to customary value. The only basis for measuring
contractual obligation, then, derives from the “will” of parties,
and the crucial legal issue shifts to whether there has been a
“meeting of minds.”

The victory of the emerging will theory of contractual obliga-
tion was not at first complete, When Theron Metcalf delivered
his lectures on contracts in 1828 he still reflected the tension be-
tween the old learning and the new.'™ Implied contracts, he
wrote, were “inferred from the conduct, situation, or mutual re-
lations of the parties, and enforced by the law on the ground of
justice; to compel the performance of a legal and moral duty
... .71 In support of this, he cited Chief Justice Marshall’s
statement that implied contracts “grow out of the acts of the
parties. In such cases, the parties are supposed to have made
those stipulations which, as honest, fair, and just men, they ought

1811 J. Story, COMMENTARIES ON EQUITY JURISPRUDENCE 249-50 (1836).

182 1 N. DANE, supra note 147, at 223-29.

183 G, VERPLANCK, supra note 53, at 133.

184 Metcalf’s lectures were first published between 1839 and 1841, although
they were first delivered in 1828 at a law school he had founded in Dedham,
Massachusetts. See 1 US. L. InTELL. & REv. 142 (1829). When, in 1865, Metcali
published his Principles of the Law of Contracts, he acknowledged that “[t]he
first manuscript of the . . . work was prepared, in the years 1827 and 1828" and
was published in American Jurist between 1839 and 1841. T. METCALF, PRINCIPLES
oF THE LAw oF CoNTrAcCTS iii (186%) [hereinafter cited as Law or ConNTrACTS].
“That publication,” he wrote, “has recently been revised and enlarged by refer-
ence to reports and treatises published since 1828; but no change has been made
in the original arrangement.” Id.

185 Law oF CONTRACTS 4; 20 AM. JUr. 5 (1838).
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to have made.” '* Though both Metcalf and Marshall were be-
ginning to pretend that contractual obligation derives only from
the will of the parties, their predominant form of expression con-
tinued to recognize standards of justice external to the parties.
Indeed, Metcalf still maintained that “[i]n sound sense, divested
of fiction and technicality, the only true ground, on which an
action upon what is called an implied contract can be maintained,
is that of justice, duty, and legal obligation.” ¥

By the time William W. Story’s Treatise on the Law of Con-
tracts appeared in 1844, however, the tension between the two
theories had dissolved. “Every contract,” he wrote, “is founded
upon the mutual agreement of the parties . . . .” '* Both ex-
press and implied contracts were “equally founded upon the actual
agreement of the parties, and the only distinction between them is
in regard to the mode of proof, and belongs to the law of evi-
dence.” ' For implied contracts, he concluded, “the law only
supplies that which, although not stated, must be presumed to
have been the agreement intended by the parties.” '* Since the
only basis for the contractual obligation was the will of the
parties, Story now maintained, implied promises “only supply
omissions, and do not alter express stipulations’; he was thus
prepared to announce the ‘“general rule” that there could be no
implied contract where an express agreement already existed.'"

With Story’s announcement of the “general rule,” the victory
of the will theory of contractual obligation was complete. The
entire conceptual apparatus of modern contract doctrine — rules
dealing with offer and acceptance, the evidentiary function of
consideration, and canons of construction and interpretation —
arose to articulate the will theory with which American doctrinal
writers expressed the ideology of a market economy in the early
nineteenth century.

188 Ogden v. Saunders, 25 U.S. (12 Wheat.) 341 (1827) ; see Law oF CONTRACTS
4 n.(b); 20 AM. JUr. at 5 n.1.

87 Law oF ConTrACTS 5-6. This passage does not appear in American Jurist,
though Metcalf did write that “it is manifestly only by a fiction, that a contract
or promise is implied. And, indeed, the whole doctrine of implied contracts, in all
their varieties, seems to be merely artificial and imaginary.” 20 AM. Jur. at o.

188 W, Story, supra note 53, at 4.

189 Id‘

190 14 See also 2 S. GREENLEAF, A TREATISE oN¥ THE LAw oF EVIDENCE 87
(1850) (“The distinction between general or implied contracts and special or ex-
press contracts lies not in the nature of the undertaking, but in the mode of
proof”).

191 W StoRY, supra note 53, at 6. Cf. pp. 933-34 supra.
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C. The Application of the Will Theory of
Contract to Labor Contracts

Thus far, we have seen the changes in contract law which were
necessary to meet the needs of the newly emerging market econo-
mies in England and America. There is evidence, however, that
the change from the eighteenth to the nineteenth century also in-
volved a pervasive shift in the sympathies of the courts. In the
eighteenth century the subjection of individual bargains to the
extensive supervisory powers of courts and juries expressed the
legal and ethical culture of the small town, of the farmer, and of
the small trader. In the nineteenth century, the will theory of
contract was part of a more general process whereby courts came
to reflect commercial interests. The changing alliances are pain-
fully obvious in nineteenth century courts’ discriminatory appli-
cation of the recently discovered chasm between express and im-
plied contracts.

The most important class of cases to which this distinction
applied was labor contracts in which the employee had agreed
to work for a period of time — often a year — for wages that he
would receive at the end of his term. If he left his employment
before the end of the term, jurists reasoned, the employee could
receive nothing for the labor he had already expended. The con-
tract, they maintained, was an ‘“entire” one, and therefore it
could not be conceived of as a series of smaller agreements. Since
the breach of any part was therefore a breach of the whole, there
was no basis for allowing the employee to recover “on the con-
tract.” Finally, citing the new orthodoxy proclaimed by the
treatise writers, judges were led to pronounce the inevitable result:
where there was an express agreement between the parties, it
would be an act of usurpation to “rewrite” the contract and allow
the employee to recover in quantum meruit for the “reasonable”
value of his labor.%?

Courts in fact seemed driven to resolve all ambiguity in con-
tracts in favor of the employer’s contention that they were
“entire.” It made no ‘“‘difference . . . whether the wages are
estimated at a gross sum, or are to be calculated according to a
certain rate per week or month, or are payable at certain stipu-
lated times, provided the servant agree for a definite and whole
term . . . "' TUnder these circumstances, it should be em-
phasized, the assumption that the agreement was “for a definite
and whole term” was simply a judicial construction not required
by the terms of the agreement. Moreover, it did not “make any

192 See Annot., 19 Am. DEec. 268, 272 (1880).
199 1 T. Parsons, THE Law or CoNTRACTS 522 n.(1) (1853).
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difference, that the plaintiff ceased laboring for his employer,
under the belief that, according to the legal method of computing
time, under similar contracts, he had continued laboring as long
as could be required of him.” ' Nor did it matter that the
“employer, during the term, has from time to time made pay-
ments to the plaintiff for his labor.” '** The result of the cases
was that any employee not shrewd or independent enough to de-
mand immediate payment for his work risked losing everything if
he should leave before the end of the contract period. The em-
ployer, in turn, had every inducement to create conditions near
the end of the term that would encourage the laborer to quit.

The disposition of courts ruthlessly to follow conceptualism
in the labor cases was not, however, quite matched in cases in-
volving building contracts. Building contracts are similar to labor
agreements in that there is no way of restoring the status quo after
partial performance. Nevertheless, nineteenth century courts
allowed builders to recover “off the contract” when they had com-
mitted some breach of their express obligation. The leading case
is Hayward v. Leonard *° (1828), in which the Supreme Judicial
Court of Massachusetts held that a builder could recover in quan-
tum meruit “where the contract is performed, but, without inten-
tion, some of the particulars of the contract are deviated from.” **
If there was “an honest intention to go by the contract, and a
substantive execution of it,” '°® the court held, it would not decree
a forfeiture. It should be noted that the Massachusetts court in
Hayward v. Leonard expressly rejected Dane’s view that the exis-
tence of an express contract barred recovery in quantum meruit.
There was, Chief Justice Parker declared, “a great array of au-
thorities on both sides, from which it appears very clearly that
different judges and different courts have held different doctrines,
and sometimes the same court at different times.” ** The result
was that in Massachusetts and in most other states two separate
lines of cases were developed, one dealing with service contracts,
for which recovery in quantum meruit was barred, and another
applying to building contracts, for which recovery “off the con-
tract” of the reasonable value of the performance was permitted.

Few courts attempted to rationalize what Theophilus Parsons
was later to call these “very conflicting” decisions.?”® The leading

194 Id.

195 !d'.

198 54 Mass. (7 Pick.) 181 (1828), annotated, 19 AM. Dec. 268 (1880).

197 34 Mass. (7 Pick.) at 186.

198 Id. at 187.

198 1d. at 184.

200, T, PARSONS, supra note 193, at 35 & n.(d). There were two exceptions in
this trend. The New York courts applied the express contract theory to building
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explanation came from Hayward v. Leonard itself. In the labor
cases the employee usually broke his contract “voluntarily” and
“without fault” of his employer. Breach of building contracts was
often “without intention”” and compatible with an “honest inten-
tion” to fulfill the contract.*®® Thus, it was not that courts had
abandoned an underlying moral conception of contracts, but that
the morality had fundamentally changed. The focus had shifted
from an emphasis on the role of quantum meruit in preventing
“unjust enrichment.” The express contract had become para-
mount; denial of quantum meruit recovery was now employed to
enforce the contract system. It was now regarded as just for the
employer to retain the unpaid benefits of his employee’s labor as
a deterrent to voluntary breach of contract. But it was still
unjust for the beneficiary of a building contract to enrich himself
because of an honest mistake in performing the contract.**

While the judges who adhered to the distinction between labor
and building contracts never acknowledged an economic or social
policy behind the distinction, it seems to be an important example
of class bias. A penal conception of contractual obligation could
have deterred economic growth by limiting investment in high
risk enterprise. Just as the building trade was beginning to require
major capital investment during the second quarter of the nine-
teenth century, courts were prepared to bestow upon it that special
solicitude which American courts have reserved for infant in-
dustry. Penal provisions in labor contracts, by contrast, have
only redistributional consequences, since they can hardly be ex-
pected to deter the laboring classes from selling their services in
a subsistence economy.

Although nineteenth century courts and doctrinal writers did
not succeed in entirely destroying the ancient connection between
contracts and natural justice, they were able to elaborate a system
that allowed judges to pick and choose among those groups in

as well as to labor contracts. Smith v. Brady, 17 N.Y. 173, 187 (1858). The
second exception is the solitary challenge in New Hampshire to the doctrine against
quantum meruit recovery in labor cases, See Britton v. Turner, 6 N.H. 481 (1834).

201 54 Mass. (7 Pick.) at 18s.

202 Even when courts modified in building contracts cases the dominant view
of the treatise writers that express contracts barred all recovery on an implied
contract, they shared at a deeper level the treatise writers' basic assumption about
the relationship between express and implied agreements. The contract price, all
agreed, set the limit on recovery in quantum meruit. See, e.g., Hayward v. Leonard,
24 Mass. (7 Pick.) 181, 187 (1828). Similarly, in the great case of Britton v.
Turner, 6 N.H. 481 (1834), where New Hampshire Chief Justice Joel Parker
stood almost alone in resisting the orthodox view barring quantum meruit recovery
on labor contracts, he permitted the employer to deduct from recovery “any
damage which has been sustained by reason of the nonfulfillment of the contract.”
Id. at 494.
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the population that would be its beneficiaries. And, above all,
they succeeded in creating a great intellectual divide between a
system of formal rules — which they managed to identify exclu-
sively with the “rule of law” — and those ancient precepts of
morality and equity, which they were able to render suspect as
subversive of “the rule of law’ itself.



Notas criticas sobre el fundamento de la fuerza obligatoria del contrato.
Fuentes e interpretacion del articulo 1545 del Cddigo civil chileno

Carlos PIZARRO WILSON"

Aunque es frecuente indicar que el fundamento de la
fuerza obligatoria del contrato radica en el dogma de la
autonomia de la voluntad, una re-construccién dogmatica
histérica permite demostrar que este principio angular de la
contratacion solo fue forjado a finales del siglo X1X producto
de una errénea interpretacion de la filosofia kantiana.
Ademas, la evolucion de la contratacion permite constatar el
declive del rol de la voluntad en la teoria general de los
contratos. La exposicion del analisis tradicional de la fuerza
obligatoria del contrato permite examinar las criticas que el
dogma de la autonomia de la voluntad suscita.

1. La interpretacion tradicional del articulo 1545 del Codigo civil. La
fuente de inspiracion de la regla prevista en el articulo 1545 del Cédigo civil es
el articulo 1134 del Code civil. Ambos preceptos consagran la fuerza obligatoria
del contrato en términos similares. La doctrina francesa elabor6 la doctrina de la
autonomia de la voluntad, cuyo reconocimiento estaria plasmado en el citado
precepto del Code. Esta interpretacion doctrinal sera acogida por la doctrina
nacional, la cual reconoce en el articulo 1545 del Cddigo civil la expresion del
principio de la autonomia de la voluntad. En suma, la interpretacion tradicional
del articulo 1545 es el resultado de la influencia de los autores franceses de
finales del siglo X1X y los primerios decenios del siglo XX. Sin embargo, el
dogma de la autonomia de la voluntad aparece desmentido por un analisis de las
fuentes del articulo 1134 del Code. La doctrina francesa que influyé en la
civilistica nacional y que determing la interpretacion actual del articulo 1545 del
Cadigo civil aparece desmentida por un analisis de las fuentes y de la doctrina
contemporanea. Esta es la razon por la cual parece necesario referirse a la

“Profesor de derecho civil en la universidad Diego Portales y de Chile. Doctor en derecho por la universidad
Paris Il (Panthéon-Assas).

doctrina francesa que inspird la interpretacion errénea del citado articulo 1545
del Cédigo civil.

2. En la dogmética francesa existen importantes estudios consagrados al
fundamento obligatorio del contrato.* Por el contrario, la doctrina chilena ha
mostrado un interés precario sobre este problema.? La fuerza vinculante del
contrato serfa una consecuencia ineluctable de la voluntad de las partes
contratantes. La doctrina individualista, inherente al derecho de las obligaciones,
concibe la fuerza obligatoria del contrato como la principal expresion de la
autonomfa de la voluntad. Sin embargo, este axioma del derecho civil chileno es
dificil de justificar. El anélisis de las fuentes del citado articulo 1545 desmiente
tal afirmacion. La hipdtesis segln la cual la autonomia de la voluntad seria un
principio fundamental de la codificacion que explica la fuerza vinculante del
contrato es el resultado de una hermenéutica equivocada de la doctrina francesa
a fines del siglo X1X. La filosofia kantiana y el liberalismo econémico, a la
moda en esa época, influyeron de manera importante en la doctrina francesa que
otorgd a la autonomia de la voluntad el rango de fundamento Unico del derecho
de los contratos.® Una revision de las fuentes del articulo 1134 del Code civil
frangais permite corroborar esta afirmacion.

3. Domat y la fuerza obligatoria del contrato. Para nadie es un misterio que la
regla prevista en el articulo 1134 del Code que consagra la fuerza obligatoria del
contrato se inspira en la pluma de DOMAT.* Sin embargo, al estudiar su obra, es
facil darse cuenta que no reconoce a la autonomia de la voluntad el valor de

fundamento de la fuerza obligatoria del contrato. Tampoco otorga la categoria

* GouNoT, E., Le principe de 'autonomie de la volonté en droit privé ; contribution a l'étude critique de
Uindividualisme, these, Dijon, 1912 ; RIEG, A, Le réle de la volonté dans I’acte juridique en droit civil
francais et allemand, these, Paris, LGDJ, 1961 ; ROUHETTE, G., Contribution a I’étude critique de la notion
de contrat, these, dactyl., Paris, 1965 ; ANCEL, P., « Force obligatoire et contenu obligationnel du contrat »,
en RTD civ., 1999, p. 777.

2 Cfr. LOPEZ SANTA-MARIA, J., Los contratos. Parte general, Santiago, Juridica, 2001°, t. 1, n° 45, p. 265.

% GouNoT, E., (n. 1), p. 26 y ss. ; ROUHETTE, G., (. 1), p. 417 y ss. ; BACACHE-GIBEILI, M., La relativité des
conventions et lers groupes de contrats, Paris, LGDJ, préface Yves Lequette, p. 231y ss. ; TERRE, F., « Sur la
sociologie juridique du contrat », en Arch. Ph. du droit, 1968, en particular p. 78 ; BATIFFOL, H., « La crise du
contrat et sa portée », en Arch. Ph. du droit, 1968, p. 21.

4 Art. 1134 Les conventions légalement formées tiennent lieu de loi & ceux qui les ont faites. DOMAT, J., Les
lois civiles dans leur ordre naturel. Ouvres complétes, Paris, Alex-Gobelet, 1835, Liv. I, Il, § VII,“Les
conventions étant formées, tout ce qui a été convenu tient lieu de loi a ceux qui les ont faites”.



de principio a la autonomia de la voluntad. Este autor, que no era partidario de
un individualismo liberal, recuerda en varios pasajes de su obra la equidad y la
moral para explicar el deber de ejecucion de los contratos. Para DOMAT,
jansenista convencido, la razén del caracter obligatorio del contrato no radica en
la voluntad de las partes, sino en considerar que el contrato es justo.® Segin
afirma una doctrina autorizada, el principio de la autonomia de la voluntad es
extrafio a la obra de Domat y Pothier.® Ghestin afirma que para los inspiradores
de la teoria general del contrato: “la fuerza obligatoria del contrato es exterior al
hombre. Ella es esencialmente moral y reposa no sobre la libertad individual,
concebida como un derecho natural, sino sobre un deber de conciencia: el
respeto de la palabra dada. Para ellos, las convenciones, ademas del respeto de
las leyes y de las buenas costumbres, deben inspirarse en la buena fe y en la
equidad, y en un sentido mas general en la ley divina.”” Para aclarar el
pensamiento de DOMAT, debemos tener presente qué entiende por ley, palabra
clave en la definicion de la fuerza obligatoria del contrato. Al utilizar la palabra
loi en el paragrafo que servird de inspiracion al articulo 1134, DoMmAT le
atribuye la significacion de lo que es justo.® El siguiente paragrafo es elocuente:
““On entend communément par ces mots de lois et de regles, ce qui es juste, ce
qui est ordonné, ce qui est réglé”.® En suma, cuando Domat utiliza la expresion
loi, evoca la idea de justicia y equidad y no se refiere a la fuerza coercitiva de la
ley, confusion que habria aparecido en los tedlogos medievales.” El contrato

® Asi podemos citar el siguiente pérrafo del Traité des lois: “Y como él (Dios) marca en cada compromiso lo
que prescribe a aquellos que vincula, se reconoce en los caracteres de diferentes tipos de compromisos, los
fundamentos de diversas reglas de aquello que la justicia y la equidad demandan de cada persona”, DOMAT,
J., Traité des lois, Ouvres complétes, Paris, Alex-Gobelet, 1835, chapitre I, II, § 3. Véase BONASSIES, P., Le
dol dans la conclusion des contrats, these, dactyl., Lille, 1955; CHAZAL, J. P., « De la signification du mot loi
dans I’article 1134 du Code civil », en RTD civ., 2001, p. 265, en particular p. 267 in fine. Esta autora afirma
de manera categdrica que “hay que terminar con el anacronismo que consiste en creer que asimilando la
convencion a la ley, Domat y, luego, los redactores del cadigo civil habrian querido consagrar el principio de
la libertad contractual o de la autonomia de la voluntad”.

® GHESTIN, J., Traité de droit civil. La formation du contrat, Paris, LGDJ, 1993, n° 58, p. 40.

" GHESTIN, J., “Jean Domat et le Code civil francais”, en Mélange Sacco, 1993. Los destacados son del autor.
Véase ROUHETTE, G., (n. 1), t. I, n® 195, p. 594.

© Ibidem

9 Les lois civiles..., (n.4), Liv. Prél, 1, I. Des diverses sortes de régles, et de leur nature. “Entendemos
comUnmente por estas palabras de leyes y reglas, lo que es justo, lo que es ordenado, lo que ha sido reglado”.
1% En el mismo sentido Pothier, siendo més proclive al voluntarismo contractual, sefiala que “La equidad debe
reinar en las convenciones”, Traité des obligations, n° 33. Sobre el particular, CHAZAL, J. P., (n. 5), p. 271.

constituye una ley para las partes en el sentido que permite al juez atribuir a
cada contratante lo que le corresponde en su justa medida.” En suma, el analisis
de la obra de Domat permite afirmar con certeza que la autonomia de la
voluntad constituye un dogma ignorado en el principal inspirador de la regla
establecida en el articulo 1134 del Code. No podia ser de otra forma, pues,
seglin veremos la expresion “autonomia de la voluntad” aparece tardiamente en
la lengua francesa.

4. Los redactores del Code y la autonomia de la voluntad. Los redactores del
Code no se apartan del fundamento de la fuerza obligatoria de los contratos
propuesto por DOMAT. Para estos también se justifica el efecto obligatorio del
contrato en la moral y en la equidad. PORTALIS sefiala que las convenciones
deben someterse a la justicia objetiva que precede su celebracion y de la cual
arranca su principal fuerza.”? Los trabajos preparatorios del Code aluden a “la
foi donnée” y a “I’équité naturelle”.® Lejos de pensar en un hombre racional
con una voluntad libre, los redactores manifiestan una concepcion pesimista del
hombre, entendido como un sujeto atrapado por sus pasiones, cuya voluntad
voluble estd sujeta a sus incliniciones y debilidades. Asi, por ejemplo
TREILHARD expresa que ““le législateur ne saurait ignorer que les passions ont
trop souvent étouffé la raison et fait taire la bonté”.* Por su parte, el tribuno
FAVARD afirma que ““il est du devoir du législateur de forcer les hommes a voir

™ En efecto, se trata de la equidad en el sentido de la igualdad aristotélica. Para CHAZAL, la palabra jus deriva
del vocablo justitia que en latin es sinénimo de equidad. Asi apareceria en el Digesto, segin lo explica
Ulpiano (D. 1, 1, 1) y segun nos da noticia Paulo (D. 1, 1, 11) id quod semper aequum ac bonum est, jus
dicitur. Cit. por CHAZAL, (n. 5), p. 274, nota (62). Sin embargo, segiin da cuenta Guzman Brito, la etimologia
de la palabra lus es desconocida. Por su parte, la expresion lustitia, segun la define Ulpiano es “una constante
y perpetua voluntad de dar a cada uno su derecho” (constans et perpetua voluntas ius suum cuique tribuendi),
D. 1. 1. 10. Véase GuzMAN BRITO, A., Derecho privado romano, Santiago, Juridica, 1996, t. I, pp. 83102;
también, ARISTOTE, Etique de nicomaque,traduccion y prefacio de J. Voilquin, Paris, 1992, liv. V, chap. IV,
3: “le juste dans les contrats consiste en une certaine égalité” (lo justo en los contratos consiste en una cierta
igualdad). Sobre la contradiccién moderna entre la ley y la equidad, PERELMAN, C., “Cing lecons sur la
justice”, in Morale et Philosophie, Paris, 1968, p. 18.

2 «A Dieu ne plaise que nous voulions affaiblir le respect qui est dd & la foi des contrats! Mais il est des
régles de justice qui sont antérieures aux contratas mémes, et desquelles les contrats tirent leur principal force.
Les idées de juste et del’injuste ne sont pas I’unique résultat des conventions humaines. Elles ont précédé ces
conventions, et elles doivent en diriger les pactes”, en Fenet, t. 14, p. 130, cit. por ROUHETTE, G., “La force
obligatoire du contrat”, en Le contrat aujourd’hui: comparaisons franco-anglaises, sous la direction de Denis
TALLON et Donald HARRIS, Paris, LGDJ, 1987, p. 44.

2 |bidem.

 Présentation au Corps législatif, cit. por ROUHETTE, (n. 12), p. 45. « el legislador no podria ignorar que las



des lois dans les contrats”*® El texto del Code tampoco hace referencia a la
autonomia, salvo por excepcion, al referirse a la formacion del usufructo™ o a
propésito de la resiliation del contrato de obra.”” Tampoco existe una amplia
libertad para la voluntad de las partes, segun suele afirmarse. Por el contrario, la
esfera de libertad se encuentra restringida por leyes imperativas: el orden
publico, las buenas costumbres y otras clausulas generales. Incluso la proteccion
de la voluntad, tratdndose de los vicios del consentimiento, se realiza de manera
restrictiva. Solo por excepcion, por ejemplo, el error constituye un vicio del
consentimiento y en variadas hipoétesis el error no resta validez al contrato.”® El
voluntarismo es ineficaz para explicar los contratos solemnes, cuya fuerza
obligatoria es posterior a la formacién del consentimiento. La concepcion
objetiva de la lesion, en desmedro de la voluntad de las partes, que posibilita la
intervencion del juez, dista bastante del voluntarismo. En definitiva, los
redactores del Code y el texto mismo no consagran una teoria de la autonomia
de la voluntad, siendo ésta ajena a la codificacién. En términos generales, puede
sefialarse que los redactores del Code, lejos de inspirarse en el supuesto dogma
de la autonomia de la voluntad, hacen referencia a la moral y a la equidad para
justificar la fuerza obligatoria del contrato.® Sin embargo, una vez en vigencia
el Code Napoléon debemos revisar el pensamiento de los comentaristas, a fin de
trazar el surgimiento del dogma de la autonomia de la voluntad en la doctrina
francesa.

5. Los comentaristas del Code. Para reflejar el pensamiento de los primeros
comentaristas del Code podemos citar a Toullier, quien de manera categérica
sefiala: “Toda obligacion viene de la ley...es la ley que la produce...Asi, toda

pasiones de manera frecuente han asfixiado la razén y hecho callar la bondad”.

5 FENET, t. 13, p. 336, cit. por ROUHETTE, (n. 12), p. 46.“es deber del legislador forzar los hombres a ver
leyes en los contratos”.

8 Art. 579 L’usufruit est établi par la loi, ou par la volonté de I’lhomme.

7 e maitre peut résilier, par sa simple volonté, le marché a forfait, quoique I’ouvrage soit déja commencé, en
dédommageant I’entrepreneur de toutes ses depenses, de tous ses travaux, et de tout ce qu’il aurait pu gagner
dans cette entreprise.

%8 Art. 1110 L’erreur n’est une cause de nullité de la convention que lorsqu’elle tombe sur la substance méme
de la chose qui en est I’objet.

Elle n’est point une cause de nullité, lorsqu’elle ne tombe que sur la personne avec laguelle on a intention de
contracter, a moins que la considération de cette personne ne soit la cause principale de la convention.

® GHESTIN, J., Traité, (n. 6), p. 41.

obligacion supone una ley anterior; toda obligacién viene de la ley, ya sea
inmediatamente por un simple acto de voluntad del legislador, ya sea por medio
de la voluntad o el hecho del hombre. Las convenciones, ellas mismas sélo
obligan en virtud de la ley que exige mantener la palabra dada. El legislador les
confiere la autoridad de la ley, como lo dice enérgicamente el articulo
1134”?Los primeros comentaristas del Code,? siguen la doctrina de Duranton,
quien afirma de manera elocuente que “las obligaciones nacen, o de un hecho
del hombre, al cual la ley otorga la fuerza obligatoria, o de la sola ley”.?? Para
Demolombe todas las obligaciones, ya sean legales o convencionales extraen su
obligatoriedad de la ley civil.® Acollas, por su parte, afirma que es la ley el
fundamento mediato de la fuerza obligatoria del contrato.?* La opinién de los
comentaristas no podia ser distinta, pues segin nos informa BURGE, la expresion
autonomie de la volonté, en ese entonces era desconocida en la lengua francesa.
Solo alrededor de los afios 30 del siglo X1X la idea de voluntad sera vinculada al
contrato.® Sin duda fueron los internacionalistas los primeros en utilizar la
expresion autonomie de la volonté.*® No existen dudas que la autonomia de la
voluntad solo se consolida a fines del siglo XIX en la doctrina francesa, para
luego, transformarse en un bien comin de la cultura juridica francesa.”” El
analisis de las fuentes del articulo 1134 del Code y las opiniones de los
comentaristas permiten constatar que la doctrina de la autonomia de la voluntad

% TOULLIER, Le droit civil francais, Paris, 1830/43, 5 éd., t. 1-15,t. 6, p. 3y ss., n° 3y ss.

21| AROMBIERE, Théorie et pratiques des obligations, t. \V/, 1857, p. 545.

2 Cours de droit francais suivant le code civil, 4 éd., 1844, t. 10, n° 20, p. 10.

% DEMOLOMBE, Cours de Code Napoléon, t. 31, n° 15, p. 16.

% ACOLLAS, Les contrats et les obligations contractuelles. Le droit mis a la portée de tout le monde, 1885, p.
13.

% Seglin BURGE, el primer autor francés que vincula la autonomia de la voluntad y el contrato es
Schutzenberger: « y la autonomia individual sanciona las convenciones formadas por el consentimiento libre
y reflexivo de las partes contratantes, en cuanto su objeto no esté en contradiccion con la moral », Etudes de
droit public, Paris-Strashourg, 1837, p. 226. Cit. por BURGE, A., « Le code civil et son évolution vers un droit
imprégné d’individualisme libéral », en RTD civ., 2000, p. 1.

% RANOUIL, V, L’autonomie de la volonté: naissance et évolution d’un concept, Paris, PUF, 1980, p. 21.En
palabras de Rouhette, el principal aporte de Ranouil consiste precisamente en haber demostrado que la
expresion “autonomia de la voluntad” aparece en Francia con la obra de Weiss. La razén consiste en la
ausencia de textos o Codigo en el derecho internacional privado, lo que hace mas necesario un principio
justificativo. De otra parte, si bien es usual imputar a la doctrina alemana la idea de autonomia, la cual se
refleja en dos conceptos distintos: Parteiautonomie en el ambito del derecho internacional privado y
Privatautonomie en derecho interno, ambas nociones no se refieren a la automnomia de la voluntad, creacion
de la doctrina juridica francesa en el Gltimo cuarto del siglo XIX. Vid. ROUHETTE, G., (n. 12), n® 12, p. 38.



no era el fundamento de la fuerza obligatoria del contrato. Esta doctrina sera
creada por la doctrina francesa hacia finales del siglo XIX. Cabe preguntarse,
entonces, cuales son los meandros del surgimiento de esta teoria que en
definitiva justificara para la doctrina francesa la fuerza obligatoria del contrato y
la teoria general del contrato.

Surgimiento y consolidacion de la doctrina de la autonomia de la voluntad.
No cabe duda que la autonomia de la voluntad constituye una nocién
fundamental en la filosofia kantiana.?® De ahi que la tentacién en la disciplina
del derecho haya sido a emparentar dicha nocién con la doctrina juridica de la
autonomia de la voluntad.? Sin embargo, Ranouil nos entrega algunas razones
para desconocer el vinculo entre la filosofia kantiana y el dogma de la
autonomfa de la voluntad como fundamento de la fuerza obligatoria del
contrato. En primer lugar, sorprende que los primeros juristas que aluden a la
autonomfa de la voluntad (Weiss y Brocher) no hayan realizado ninguna
referencia a Kant.*® En segundo lugar, en el evento que los autores citados
hubieran leido a Kant, se trataria de su obra juridica, en la cual la expresion
autonomia de la voluntad esta ausente.®* En efecto, la expresion autonomia de la
voluntad aparece explicitada en la Critica de la razén préactica.*® Sin embargo,
el argumento principal para descartar el origen kantiano del dogma de la
autonomia de la voluntad como fundamento de la fuerza obligatoria del contrato
radica en la distancia conceptual entre esta nocion utilizada por Kant y aquella
propuesta por la doctrina juridica. Para Kant, la autonomia de la voluntad tiene
una significacion ética. Por esto afirma que “la legislacion que hace de una
accion un deber y de ese deber, a la vez, un mévil, es ética. Pero la que no
incluye al Gltimo en la ley y, por tanto, admite también otro moévil distinto de la
idea misma del deber, es juridica”. Luego agrega que “A la mera concordancia o
discrepancia de una accién con la ley, sin tener en cuenta los moéviles de la

7T BURGE, A., (n. 25), p. 11; CHAZAL, J. P., (. 5), p. 267.
% KaNT, E., Critique de la raison pratique, traduccién de Frangois PICAVET, Paris, PUF, 1971, teorema IV, p.

33.

? GouNoT, E, (n. 1), p. 53y ss.
% RANOUIL, V., (. 26), pp. 53-56; ROUHETTE, G., (n. 12), p. 39.
* ROUHETTE, G., ibidem.

misma, se le llama legalidad (conformidad con la ley), pero a aquélla en la que
la idea del deber segun la ley es a la vez el movil de la accién, se le llama la
moralidad (eticidad) de la misma”.* Para Kant, entonces, la coincidencia entre
el deber y el mévil constituye una ley ética. La legalidad, en cambio, puede
justificar el deber en un mévil distinto al arbitrio o voluntad del sujeto, tiene que
ser “una legislacion que coaccione”.® Esta es la razén por la cual, segin Kant,
“la ética manda que yo cumpla el compromiso contraido en un contrato, aunque
la otra parte no pudiera acto seguido obligarme a ello: pero toma de la doctrina
del derecho, como dados, la ley (pacta sum servanda) y el deber
correspondiente a ella. Por tanto, la legislacién de que las promesas aceptadas
han de cumplirse no reside en la ética, sino en el lus”.* Todavia podemos citar
la reflexién de Kant relativa al contrato de donacién: “Este contrato (donatio),
por el que enajeno lo mio, mi cosa (0 mi derecho) gratuitamente (gratis),
contiene una relacion de mi, el donante (donans), con otro, el donatario
(donatarius), segun el derecho privado; relacion por lo que (lo) mio pasa a él
por su aceptacion (donum).- Pero no se puede suponer que con esto piense que
estoy obligado por ello a cumplir mi promesa y, por tanto, también a regalar
gratuitamente mi libertad y, por asi decirlo, a venderme a mi mismo (nemo suum
iactare praesumitur), lo cual, sin embargo, sucederia en el estado civil,
conforme al derecho; porque en él el donatario puede forzarme a la prestacion
de la promesa”.*® En suma, para Kant la fuerza obligatoria del contrato se
encuentra en el lus (doctrina del derecho) y no en la pretendida autonomia de la
voluntad. Esta Gltima constituye para Kant un principio de las leyes morales,
mas no de la legislacién o de los contratos. De ahi que sefalar la filosofia
kantiana como el origen de la doctrina juridica de la autonomia de la voluntad
no deje de ser una afirmacién en contradiccion con la historia de la ideas,

%2 KANT, E., (n. 28), p. 33.

3 KANT, 1., La metafisica de las Costumbres, traduccién y notas de Adela CORTINA ORTS y Jestis CONILL
SANCHO, Madrid, Tecnos, 19942, p. 24.

* Ibidem.

* Op. cit., p. 25. Para Kant, la expresion lus corresponde a la doctrina del derecho, al conjunto de leyes, para
las que es posible una legislacion exterior. Idem, p. 229.

% Op. cit.,, p. 298.



producto de su vulgarizacién en la ensefianaza de la filosofia en Francia.*” Sin
embargo, Fouillé en su obra L’idée moderne du droit, reconoce en la obra de
Kant a la autonomia de la voluntad el caracter de fundamento del derecho
positivo.*® Este fue, al parecer, el primer paso, algo confuso y vago, para
configurar el desliz desde la concepcion kantiana de la autonomia de la voluntad
hacia el dogma juridico que servira de fundamento a la fuerza obligatoria del
contrato, desconociendo la distincion fundamental entre la regla moral y la regla
juridica. En la civilistica francesa, Gény fue el primero en utilizar la expresion
“autonomia de la voluntad” en la primera edicién de su monumental Méthode
d’interprétation et sources en droit privé positif (1899) al referirse a ciertos
problemas juridicos a través de los cuales ilustra la proposicion de método.*
Empero, serd la tesis de Gounot en 1912 la primera sistematizacion del seudo
principio de la autonomia de la voluntad en el derecho francés. Constituye una
paradoja que precisamente Gounot haya realizado su trabajo con el Unico objeto
de criticar el dogma de la autonomia de la voluntad.® Una vez que Gounot
estructura la autonomia de la voluntad con sus diversas manifestaciones
juridicas, aparejado con la aparicion de la contratacion en masa (contrats
d’adhésion), comienza el declive del principio. La doctrina francesa preocupada
de proteger al contratante débil comienza a buscar los distintos mecanismos
juridicos en la teoria general del contrato para establecer los limites necesarios al
principio de la autonomia de la voluntad. Actualmente, la mayor parte de la
doctrina recoge la sistematizacion de Gounot.”* Aunque luego de la espléndida
tesis de Rouhette, la afirmacién que el Code civil recogeria en materia
contractual la teoria de la autonomia de la voluntad aparece bastante atenuada.”

7 \Véase ROUHETTE, G., (n. 12), pp. 40-41, notas 128 y ss.

% FOUILLE, A., L’idée moderne du droit, 18832, pp. 25-29, cit. por ROUHETTE, G., (n. 12), p. 41.

¥ GENY, F., Méthode d’interprétation et sources en droit privé positif, Paris, LGDJ, 1954, en particular n°
170 a 173. Véase RANOUIL, (n. 26), p. 93.

“ Gounor, E., (n. 1) ; Tison, R., Le principe de I’autonomie de la volonté en droit privé frangais, these,
Paris, 1931; RANoUIL, (n. 26).

“! LARROUMET, Ch.,Droit civil. Les obligations. Le contrat, Paris, Economica, 1998*, n° 111, p. 94 y ss.; para
una ilustracion de la posicion tradicional, MAZEAUD, L. Y H., CHABAS, F., Legons de droit civil. Obligations.
Théorie générale, 1998°, n° 28, p. 22: “C’est le principe, essentiel pour le rédacteurs du Code civil, de
I’autonomie de la volonté”.

“ Véase TERRE, F., SIMLER, Ph. et LEQUETTE, Y., Droit civil. Les obligations, 8¢ éd., 2002,. n° 27, p. 32,
quienes afirman que la teoria de la autonomia de la voluntad es la obra de una parte de la doctrina de finales

Las precedentes explicaciones muestran el equivoco de considerar la autonomia
de la voluntad un principio vigente en la obra de Domat, la codificacion francesa
y la temprana école de I’exégese. Solo a finales del siglo XIX con la
vulgarizacién de la obra de Kant, la doctrina juridica francesa comienza a sentar
las bases de este dogma para explicar la teoria general del contrato. El andlisis
de las fuentes del Code asi como la evolucion de la doctrina civil permite
constatar que el fundamento de la fuerza obligatoria del contrato no estaba en la
autonomia de la voluntad, concepto en ese entonces ignorado. Ahora, creo
necesario intentar trazar la acogida de esta teoria en el derecho chileno.

7. La recepcion del dogma en la doctrina chilena. El articulo 1545 del Cédigo
civil es, en parte, la traduccion del articulo 1134 del Code Napoléon. No cabe
duda que este Ultimo es la fuente inspiradora del primero, a pesar que en los
diversos proyectos de Codigo civil no existe una cita explicita del precepto
francés y ningtin comentario de Bello al respecto.”® Asi lo reconoce la civilistica
nacional.* Las escasas obras juridicas en el siglo XIX no aluden a la autonomia

del Ultimo siglo (XIX) y del inicio de este siglo (XX), la cual se proponia criticar la concepcion cléasica, n° 19,
p. 29; STARCK, B., ROLAND, H. et BOYER, L., Droit civil. Les obligations. 2. Contrat, 6¢ éd., 1998. n° 18, p.
7, quienes afirman que “La volonté aménage ces rapports d’interdépendence nécessaire, et elle ne peut les
aménager que dans le cadre de la loi et dans la mesure ou la loi le permet...dire que la volonté est autonome,
c’est ignorer la hiérarchie des normes juridiques” ; Més favorable al principio, MALAURIE, Ph. Et AYNES, L.,
Obligations. 2. Contrats et quasi-contrats, Paris, Cujas, 2001/2002, n® 352, pp. 199-200: “Plus modérément,
on doit mantenir le principe, tout en soulignant que la puissance de la volonté n’est pas absolue: elle se heurte
aux réalités qui lui sont extérieures, et aux nécessités de I’organisation sociale”;

“ En el proyecto de Cédigo civil (1841-1845) De los contratos i obligaciones convencionales, cuya
publicacion comienza en El Araucano n° 627 hasta el n° 800, el articulo 1° del titulo XI sefiala “Todo contrato
legalmente formado es una lei para los contratantes, i no puede ser revocado sino por su consentimiento
mutuo o por causas legales”. (sin nota); En el Proyecto de Codigo civil (1846-1847), libro de los contratos i
obligaciones convencionales, impreso en agosto de 1847, el articulo 92 del titulo XII sefala “Todo contrato
legalmente celebrado es una lei para los contratantes, i no puede ser revocado sino por su consentimiento
mutuo o por causas legales” (sin nota). Salvo el cambio en la expresion “formado” por “celebrado” no existe
ningtn cambio en la redaccion. Véase BELLO, A., Obras completas. Proyecto de Cddigo civil, t. 111, 1¥ tomo,
Santiago, Nascimiento, 1932, p. 177 y 430; Por su parte el Proyecto de 1853, libro IV De los contratos i
obligaciones convencionales, en su articulo 1724 del titulo XII consagra la redaccion definitiva del precepto:
“Todo contrato legalmente celebrado es una lei para los contratantes, i no puede ser invalidado sino por su
consentimiento mutuo o por causas legales” (sin nota), Idem, t. 1V, 2° tomo, p. 407; redaccién que sera
ide ntica en el denominado Proyecto inédito en su articulo 1724, 1dem, t. V, 3* tomo, p. 411.

* Véase GUZMAN BRITO, A, « Le Code de Napoléon et le code civil du Chili », en La circulation du modéle
juridique francais, Travaux de I’association Henri CAPITANT, t. XLIV, Paris, 1993, p. 151, quien afirma, de
manera equivocada, que la libertad contractual “es coronada con el principio de la autonomia de la voluntad
consagrado en el codigo chileno por su articulo 1545 correspondiente al articulo 1134 del francés”; CLARO
SOLAR, L., Explicaciones de derecho civil chileno y comparado. De las obligaciones, Santiago, Nascimiento,
1937, t. 11, n® 749, p. 114 y n® 1029, p. 468; LOPEZ SANTA-MARIA, J., op. cit., (n. 2), t. I, n® 45, p. 265; LEON
HURTADO, A., La voluntad y la capacidad en los actos juridicos, Santiago, Juridica, 1979°, p. 57, nota (1).



de la voluntad.® Esta expresion solo comienza a utilizarse en Chile en la obra de
Claro Solar, aunque éste no incurre en la confusién de imputar a la autonomia de
la voluntad el fundamento obligatorio del contrato, sino que la trata como
libertad contractual.®® Luego, de la misma manera que los autores franceses, la
doctrina nacional que acoge la expresion autonomia de la voluntad y que la
eleva a la categoria de principio, una vez expuesta de manera mas o menos
sistematica, da cuenta de los peligros de aceptar este dogma a ultranza. Es decir,
al estudiar la autonomia de la voluntad describen su declive y realizan un
analisis critico de la misma.” Més que preocuparse de la autonomia de la
voluntad como fundamento de la obligatoriedad del contrato, se alude a la
necesidad de establecer limites a la misma ante los posibles abusos en su
ejercicio. Sin duda, la doctrina nacional reconoce, siguiendo la doctrina
francesa, el asiento del dogma de la autonomia de la voluntad en el articulo 1545
del Cédigo civil. Esta conclusion es confirmada en la obra de Claro Solar, quien
al referirse a la “autonomia de la voluntad” reproduce las explicaciones
propuestas por la dogmatica gala. En efecto, Claro Solar sefiala que “esta nocion
de la libertad individual tiene, en el dominio del derecho, un caracter mas
restringido y preciso bajo el nombre de principio de la autonomia de la
voluntad”.” En apoyo de esta idea cita a la obra de Planiol, Ripert y Esmein,

Este Gltimo se remite a Claro Solar, de quien toma una cita de Saleilles.

“ La doctrina chilena del siglo XIX no se refiere al principio de la autonomia de la voluntad. FABRES, J. C.,
Instituciones de derecho civil chileno, Valparaiso, imprenta del universo, 1863, n° 426, p. 182. Este autor se
limita, siguiendo la temprana Ecole de I’exégése, a comentar brevemente articulo por articulo. En la
publicacion de las Instituciones en sus Obras completas, se agrega una nota (62), en la cual solo se alude a la
confusién entre efectos de las obligaciones y efectos del contrato, FABRES, J. C., Obras completas.
Instutciones de derecho civil chileno, Santiago, La ilustracion, 1912, p. 336. Por su parte, VERA, R., Cédigo
civil de la Republica de Chile, t. V, Santiago, Imprenta de la Gaceta, 1897, no se refiere ni utiliza la expresion
autonomia de la voluntad.

4 Agradezco los comentarios al profesor Alejandro Guzman Brito en esta parte, a propésito de quien hago
justicia a Claro Solar en no haber confundido el problema aqui tratado.

4T CLARO SOLAR, L., (n. 44), n° 749, p. 115; SOMARRIVA UNDURRAGA, M., “Algunas consideraciones sobre el
principio de la autonomia de la voluntad”, en RDJ, t. XXXI, 1934, p. 37; LLANOS MEDINA, A., El principio
de la autonomia de las voluntad y sus limitaciones, Memoria de Prueba, Universidad de Chile, 1944; HoimMAN
PEzOA, B., Autonomia de la voluntad y libertad contractual (ensayo critico), Memoria de Prueba, Santiago,
El chileno, 1945; PEREZ GUERRERO, D., El principio de la autonomia de la voluntad, articulo 1545 del
Cadigo civil, Memoria de Prueba, Universidad de Chile, Santiago, Universitaria, 1958.

46 CLARO SOLAR, L., (n. 44), n° 749, p. 113. Cfr. BARROS ERRAZURIZ, A., Curso de derecho civil, Santiago,
Imprenta Cervantes, 1921% p. 339, quien al referirse a los efectos juridicos de los contratos no menciona la
“autonomia de la voluntad” y se limita a comparar el contrato y la ley. Tampoco la menciona, DE LA MAZA R,
L., Derecho civil. Contratos, Santiago, Universitaria, 1954, p. 138.

Demogue, Colin y Capitant, Saleilles, Gény y Bonnecase. Estos autores
franceses a que alude Claro Solar otorgan un valor dispar a la autonomia de la
voluntad, sin reconocerle el valor de fundamento de la fuerza obligatoria del
contrato.* En el mismo sentido, Claro Solar no justifica la fuerza obligatoria del
contrato en la autonomia de la voluntad, sino que se refiere a ella en su
dimension de fuente generadora de obligaciones y, siguiendo a Demogue,
analiza la oposicién entre la teorfa de la voluntad y la teoria de la declaracion de
voluntad.®® Ademés, cuando trata la fuerza obligatoria del contrato, “este
principio fundamental que da al contrato su eficacia”, se preocupa de
fundamentar la procedencia del recurso de casacién por infraccion del contrato,
sin otorgar a la autonomia de la voluntad el valor de fundamento.** Solo en la
década del 30, los autores nacionales comienzan a referirse a la autonomia de la
voluntad como fundamento de la fuerza obligatoria del contrato. Somarriva, nos
dice que el principio de la autonomia de la voluntad esta recogido en diversos
preceptos del Cadigo civil, entre los cuales, “en forma muy principal, el articulo
1545 del Cadigo civil, segln el cual el contrato validamente celebrado es ley
para los contratantes™® Y, luego, entre las consecuencias que se derivan del
principio sefiala la fuerza obligatoria del contrato.®® Por su parte, Alessandri,
quien reconoce el principio de la autonomia de la voluntad,® al referirse al

49 GENY, F., (n. 39), n° 170 a 173. Este autor no la analiza como un principio sino como un problema juridico
y no le reconce el caracter de fundamento de la fuerza obligatoria del contrato; DEMOGUE, R., Traité des
obligations en général. Sources des obligations, Paris, Russeau, t. I, n° 27 y ss. Demogue no se ocupa de la
autonomia de la voluntad con relacién a la fuerza obligatoria, sino que analiza el debate, siguiendo de cerca la
tesis de Gounot, entre la teoria de la voluntad y la teorfa de la declaracion de voluntad, en particular vid. n°
32y ss.; SALEILLES, R., De la déclaration de volonté. Contribution a I’étude de I’acte juridique dans le code
civil allemand, Paris, LGDJ, 1929. Saleilles alude a la autonomia de la voluntad como regla dominante en
materia de actos privados, lo que permite a las partes de crear todo tipo de convenciones que no sean
contrarias a las buenas costumbres, al orden puablico o a las leyes, vid. n° 6, p. 196. Sin embargo, Saleilles es
partidario de una regulacién del ejercicio de la autonomia de la voluntad. Recuérdese que el mismo fue el
creador de la expresion contrat d’adhésion con el objeto de limitar la libertad contractual, vid. n® 44, p. 214 y
n° 10, p. 255.

% CLARO SOLAR, L., (n. 44), p. 118 y ss.

® Op. cit,, n° 1026, p. 465. Cabe sefialar que Claro Solar no tuvo a la vista la tesis de Gounot, que, segdn
dijimos, posibilité la relacion entre el dogma de la autonomia de la voluntad y la fuerza obligatoria del
contrato. Esta puede ser la razon que no incurra en la impropiedad de asimilar la fuerza obligatoria a la
autonomia de la voluntad. Vid. Corte Suprema, 12 de noviembre de 1926, en RDJ, t. XXIV, 1927, p. 289,
nota CLARO SOLAR, en particular n® 15y ss.

%2 SOMARRIVA UNDURRAGA, M., (n. 47), p. 39.

% Ibidem

* ALESSANDRI RODRIGUEZ, A., De los contratos, Santiago, juridica, s/f, n° 12, p. 10; “El contrato dirigido”,



fundamento de la obligatoriedad de los contratos, sefiala que se trata de un
problema que pertenece a la filosofia del derecho y, agrega, que existen
importantes discrepancias al respecto. Transcribe las ideas de Ruggiero, segln el
cual, el fundamento de la obligatoriedad del contrato debe encontrarse en la
unidad de la voluntad contractual.®® La confusion que explica el fundamento de
la fuerza obligatoria del contrato por la autonomia de la voluntad se encuentra
en su obra. Este autor al referirse al efecto que produce el contrato entre las
partes, alude al articulo 1545 del Codigo civil como “una disposicion interesante
del Cédigo civil y que sirve mucho en la aplicacion practica. Contempla en
forma clara y precisa el principio de la autonomia de la voluntad”.* Con
posterioridad, el pensamiento de Alessandri tendrd una importante influencia en
la dogmatica civil chilena. El reconocimiento de la autonomia de la voluntad en
el articulo 1545 del Codigo civil pasara a ser usual en la literatura juridica
nacional.”” Esta interpretacion no resulta sorprendente, pues la civilistica
nacional ha sido influenciada de manera importante por la doctrina francesa.®
Como puede observarse solo en el siglo XX la doctrina nacional comienza a
utilizar la expresion autonomia de la voluntad y la amalgama entre esta y la
fuerza obligatoria del contrato aparece por primera vez en la obra de Alessandri,
confusion que tiene su origen en una lectura descuidada y descontextualizada de

en RDJ, t. XXXVIII, 1941, p. 5; ALESSANDRI RODRIGUEZ, A. y SOMARRIVA UNDURRAGA, M., VODANOVIC
H., A., Tratado de las obligaciones. De las obligaciones en general y sus diversas clases, Santiago, juridica,
2001 n° 61, p. 47.

% ALESSANDRI RODRIGUEZ, A. y SOMARRIVA UNDURRAGA, M., VoDANOVIC H., A., Curso de derecho civil.
Fuentes de las obligaciones, Santiago, Nascimiento, 1942, t. IV, n° 19, p. 21.

% ALESSANDRI RODRIGUEZ, A.y SOMARRIVA UNDURRAGA, M., VODANOVIC H., A., (n. 54), n° 332, p. 208.
57 Podemos citar las siguientes memorias de prueba de la universidad de Chile, LLANOS MEDINA, A., (n. 47),
n® 31, p. 63 y 65: “El legislador, tomando en consideracién la importancia que tiene este aspecto de la
autonomia de la voluntad (la ley del contrato), en la vida préactica, ha tratado de establecer sobre una base
sélida toda creacion juridica de la voluntad y a ese fin tiende aquella féormula, que invariablemente
encontramos en casi todas las legislaciones del mundo, segun la cual todo contrato legalmente celebrado es
una ley para los contratantes”. Y luego agrega: “De cesta manera, el principio de la autonomia de la voluntad
encuentra su mas sélido afianzamiento en su aspecto positivo, en el reconocimiento que el legislador hace del
caracter obligatorio de los contratos”. Mas adelante, siguiendo la linea trazada por Claro Solar y Alessandri,
realiza una descripcion de las transformaciones y atenuacion del principio de la autonomia de la voluntad.
Idem, p. 123 y ss. Lo copia sin citarlo, PEREZ GUERRERO, D., op. cit., (n. 46), p. 47. Cfr. HOJMAN PEZOA, B.,
(n. 47),n° 123,124, p. 71y ss. y p. 99: “La voluntad acttia como causa eficiente. Nadie lo niega pero, lo es en
virtud de una funcion delegada, de una funcién que le otorga el derecho.”.

% Diaz MuRioz, E., El efecto relativo de los contratos, Santiago, Juridica, 1985, p. 14, el cual cita BAUDRY-
LACANTINERIE et BARDE.

la doctrina francesa de los primeros decenios del siglo XX. Esta confusién esta
presente en la civilistica contemporanea. Asi, Abeliuk afirma de manera
categérica que “los codigos Civil y de Comercio, dictados en pleno auge
internacional del principio que comentamos, lo recogen integramente...La norma
fundamental es el ya citado Art. 1545 que otorga fuerza de ley a los contratos”.
Para Abeliuk, resulta evidente que la fuerza obligatoria del contrato deriva del
principio de la autonomia de la voluntad.® Lépez-Santa Maria sin plantear una
posicion sobre el problema, expone las diferentes doctrinas al respecto. En
particular, resume la posicién de Gounot, Giorgi y Ghestin y, ademéas entrega
una precision metodoldgica. Este autor se distancia de la doctrina usual que
asume la fuerza obligatoria como consecuencia ineluctable de la autonomia de la
voluntad.® Por Gltimo, Guzméan Brito, explica que la voluntad no puede ser la
causa de un derecho sino que solo puede dar lugar a otros hechos en el
entendido que la voluntad constituye un fendmeno psicolégico factico. Esta
afirmacion la realiza para descartar una “concepcion subjetivista y voluntarista
de los fendmenos juridicos”, la cual estima inadmisible.®* Como puede
observarse la doctrina nacional a partir de la obra de Alessandri afirma el dogma
de la autonomia de la voluntad sin tener en cuenta los estudios dogmaticos e
histéricos realizados. No parece correcto continuar sefialando que el articulo
1545 del Cédigo civil acoge el principio de la autonomia de la voluntad. Dicho
precepto segln la tradicion histérica alude a una cuestion distinta y que es la
fuerza obligatoria del contrato. Esta a su turno no se justifica en la voluntad de
las partes. Sin duda seria una paradoja que el homenaje del Cédigo civil a la
autonomia de la voluntad consista en imponer al deudor la perseverancia de su
voluntad fundacional aunque esta haya manifiestamente cambiado. Cuando el
articulo 1545 reproduce el articulo 1134 del Code afirmando que «todo
contrato legalmente formado es una ley para las partes », no se pronuncia sobre

59 ABELIUK MANASEVICH, R., Las obligaciones, t. I, Santiago, Juridica, 2001, n° 102, p. 117: “Moralmente,
el principio que comentamos (la fuerza obligatoria del contrato), heredero de la autonomia de la voluntad,
encuentra su justificacion en el aforismo “pacta sum servanda™”.

50| 6PEZ SANTA-MARIA, J., (n. 2), n° 13y 45, p. 66 y 265.

%1 GuzMAN BRITO, A., “Contribucion a la critica del dogma de la voluntad como fuente de efectos juridicos”,
en Barros Bourie, E. (coordinador), Contratos, Santiago, juridica, p. 209 y en particular pp.258-261.



el fundamento de la fuerza obligatoria del contrato. Es la doctrina que ha
querido descubrir en esta frase la cosacracion del principio de la autonomia de la
voluntad, la cual explicaria, a su turno, la fuerza obligatoria de las
convenciones.® Por cierto, negar el rol de fundamento a la autonomia de la
voluntad de la fuerza obligatoria, no significa desconocer la relevancia de la
“voluntad” como causa eficiente de los contratos, aunque no sea siempre asi. Es
indudable que la voluntad de las partes, sin considerarla como dogma o
principio, es relevante para la formacion del contrato o para la interpretacion del
contenido contractual. El contrato se forma, por regla general, por el encuentro
de las voluntades de las partes, condicion esencial para la existencia del
contrato. Esta es la razén por la cual el articulo 1445 n° 2 del Cédigo civil
considera la voluntad exenta de vicios un requisito de validez del contrato. Pero
una vez formado el consentimiento, la voluntad es impotente para explicar la
fuerza obligatoria del contrato. Porque la voluntad de cada contratante pierde,
una vez perfeccionado el contrato, su fuerza creadora o modificadora, ella no
puede explicar la fuerza obligatoria del contrato. En otros términos, la voluntad
de las partes constituye un elemento fundamental para la formacion del contrato,
mas carece de fuerza explicativa de su obligatoriedad. La voluntad de las partes
determina, en principio, el contenido obligacional, esto es, las obligaciones que
deberan cumplir los contratantes, pero no puede explicar el caracter obligatorio
del contrato. Como lo muestra Kelsen, la autonomia de la voluntad no puede
explicar la fuerza obligatoria del contrato, porque no existe razén que justifique
preferir la voluntad al momento de la conclusion del contrato en desmedro de
aquella vigente durante la ejecucion del mismo.® No cabe confundir el
contenido del contrato, cuya causa eficiente es la voluntad, y la explicacion de la
naturaleza coercitiva del vinculo contractual.® A decir verdad, el articulo 1545

del Caédigo civil es una regla con contenido neutro, este precepto no dice que el

52 WEILL, A., Le principe de la relativité des conventions en droit privé francais, thése, Strasbourg, Dalloz,
1938, 1062 p. 3y ss..

5 KELSEN, H., « La théorie juridique de la convention », en Arch. Ph. de droit, 1940, p. 33.

& Sobre esta distincion, Vid. ANCEL, P., (n. 1), p. 771y ss. Este autor muestra de manera precisa la distincién
entre la fuerza obligatoria del contrato como resultado de una norma juridica convencional y el contenido
obligacional del contrato.

contrato es obligatorio porque ha sido querido por las partes, solo afirma que el
contrato legalmente celebrado es una ley para las partes. En este sentido el
articulo 1545 es méas explicito que su simil francés. El articulo 1545 no hace una
elipsis para afirmar la naturaleza legal del vinculo obligatorio. El acuerdo de las
partes da nacimiento a una norma juridica la cual explica la fuerza obligatoria
del contrato.® Por lo anterior, cabe concluir que el articulo 1545 del Cédigo civil
que constituye una ley en el sentido técnico del término, se limita a reconocer
las fuerza obligatoria del contrato que ha sido el resultado del acuerdo de
voluntades de las partes.

8. Conclusion y perspectivas. Las precedentes reflexiones muestran que la
autonomia de la voluntad no permite explicar el fundamento obligatorio del
contrato. Por el contrario, la concepcién tradicional del articulo 1545 del Cédigo
civil confunde el rol que debemos atribuir legitimamente a la voluntad de las
partes y el fundamento de la obligatoriedad del contrato. Si bien la voluntad de
las partes puede explicar la formacion del contrato, una vez celebrado, aquella
resulta insuficiente para explicar el caracter normativo del mismo. En definitiva,
la autonomia de la voluntad no constituye el fundamento de la fuerza obligatoria
del contrato. Esta conclusién podria ser pasablemente tedrica, aunque presenta
de por si el interés de re-construir la historia juridica de este principio que ha
modelado toda la teoria general del contrato en los tiempos modernos. Con todo,
la concepcion voluntarista del contrato implica consecuencias juridicas
importantes. Si bien no corresponde tratarlas aqui, cabe tener presente que el
dogma de la autonomia de la voluntad justificaria no solo la fuerza obligatoria
del contrato, sino también el efecto relativo de los mismos. La fijaciéon de
quiénes deben ejecutar el contrato se encuentra marcada por el dogma de la
autonomfa de la voluntad. Plantear una concepcién distinta de la fuerza
obligatoria del contrato, ya no basada en la voluntad de quienes concurren a
celebrar el contrato, podria posibilitar la introduccion de la figura de los grupos

% En este sentido, GOUNOT, E., (n. 1), p. 342 y sis.; ROUHETTE, G., (n. 1), p. 398; RIEG, A, « Le contrat dans
les doctrines allemandes du dix-neuvieme siecle », en Arch. Ph. du droit, 1968, p. 31 ; BACACHE-GIBEILI, M.,
(n. 3), n°283, p. 248 ; STARCK, B., ROLAND, H. et BOYER, L., Droit civil. Les obligations. 2. Contrat, 1998°.
n°18,p.7.



de contratos. En efecto, el dogma de la autonomia de la voluntad delimita al
mismo tiempo las fronteras entre la responsabilidad contractual y la
responsabilidad extracontractual. Sin embargo, la presencia de grupos de
contratos como nueva categoria contractual plantea el desafio de realizar una re-
lectura del efecto relativo de los contratos, ya no anclada en el dogma de la
autonomia de la voluntad y posibilitar la extensién de la nocién de parte
contractual a fin de estructurar el régimen juridico de la accién directa al interior
de los grupos de contratos. Esta re-lectura del efecto relativo de los contratos,
alentada por esta critica al dogma de la autonomia de la voluntad, podra
justificar la introduccion de la nocién de grupos de contratos. La teoria general
del contrato anclada en el dogma de la autonomia de la voluntad aparece
desmentida por el andlisis de las fuentes legales y por la evolucién de la
contratacion. Esta crisis del voluntarismo requiere responder a la pregunta “La
teorfa general del contrato, Mito o realidad?.®

% SavAux, E., La théorie générale du contrat, mythe ou réalité?, Préface J.L. Aubert, Paris, LGDJ, 1997.



CONTRACT LAW, DEFAULT RULES, AND THE
PHILOSOPHY OF PROMISING

Richard Craswell*

Among the topics addressed by moral philosophy is the obligation
to keep one’s promises. To many philosophers, there is something
strange (or, at least, something calling for explanation) in the idea that
moral obligations can be created simply by an individual’s saying so —
yet this is what seems to happen when a person makes a promise.
Consequently, there is by now a large body of literature attempting to
identify the exact source and nature of this moral obligation.

Contract law, too, has something to do with promises, so philoso-
phers of law (and philosophically minded lawyers) often draw on phil-
osophical theories about promising when writing about contract law.
For example, a recent book by Charles Fried purports “to show how a
complex legal institution, contract, can be traced to and is determined
by a small number of basic moral principles . . . .”"! In Fried’s view, a
recognition of the proper philosophical basis of contract law leads to
conclusions profoundly different from those that would result from
any attempt to rest contract law on other social policies, such as eco-
nomic efficiency or the redistribution of wealth.2

My thesis is that such claims on behalf of philosophical theories of
promising are greatly exaggerated. In particular, analyses such as
Fried’s have little or no relevance to those parts of contract law that
govern the proper remedies for breach, the conditions under which the
promisor is excused from her duty to perform, or the additional obli-
gations (such as implied warranties) imputed to the promisor as an
implicit part of her promise. These doctrines, which serve to define
the exact scope of contractual obligations, are often referred to as

* Professor of Law, University of Southern California. B.A. 1974, Michigan State Univer-
sity; 1.D. 1977, University of Chicago. — Ed. I have benefited from comments by Scott Altman,
Ian Ayres, Randy E. Barnett, Richard A. Epstein, John Finnis, John Gardner, Ronald R. Garet,
Catharine W. Hantzis, Michael S. Moore, Joseph Raz, Alan Schwartz, W. David Slawson, Chris-
topher D. Stone, and participants in workshops at USC and at Oxford University. I am also
grateful for financial support from the USC Law Center Summer Research Fund and the USC-
Oxford Legal Theory Institute.

1. C. FRIED, CONTRACT AS PROMISE: A THEORY OF CONTRACTUAL OBLIGATION (1981),
at the first (unnumbered) page of the preface. See also Barnett, Contract Scholarship and the
Reemergence of Legal Philosophy (Book Review), 97 Harv. L. REv. 1223 (1984) (applauding
what he sees as the growing recognition of the importance of normative philosophy to contract
law and to legal scholarship generally).

2. C. FRIED, supra note 1, at 4-6, 74-85, 103-11.
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“background rules” or “default rules,” although the term “default
rules” more commonly refers only to those rules which the parties are
free to vary by appropriate language in their contract.> As not all
contract rules can be varied in this way, I will use the term ‘“back-
ground rules” to refer to both waivable and nonwaivable rules.

I am not asserting here that philosophical theories about promising
can have no implications for any part of contract law. Such theories
may well have implications for questions about the proper scope of
freedom of contract — that is, questions about whether any given rule
ought to be merely a default rule, or whether it ought to be mandatory
for all parties. In addition, certain philosophical theories may have
implications for the proper content of contract law’s background rules.
For example, theories that justify the enforceability of promises on
grounds of economic efficiency, or on the special value of certain kinds
of relationships, may imply that the law should adopt those back-
ground rules that are most efficient or that best promote the most
highly valued kinds of relationships.

Other philosophical theories, however — including the one en-
dorsed by Fried — have no such implications for the content of the
law’s background rules. These theories ground the enforceability of
promises on considerations of individual freedom and autonomy, or
on the principle of fidelity to one’s prior statements or commitments.
In a nutshell, the fidelity principle is consistent with any set of back-
ground rules because those rules merely fill out the details of what it is
a person has to remain faithful to, or what a person’s prior commit-
ment is deemed to be. Thus, while fidelity may dictate that a promisor
must live up to the obligations described by any set of background
rules the law has adopted, it cannot guide the legal system in deciding
which background rules to adopt in the first place. The principle of
individual freedom is equally unhelpful, for it implies only that indi-
viduals should be left free to change whatever default rule the law
adopts as a starting point. Once again, some other value must be in-
voked to explain why one starting point ought to be picked by the law
in preference to another.

If I am right, this means that it is not enough to reject notions such
as economic efficiency, or theories that value certain kinds of relation-
ships more highly than others, as insufficient or incorrect justifications
for the basic proposition that promises ought to be enforced. Even if

3. The role of “default rules” is discussed at more length in Goetz & Scott, The Limits of
Expanded Choice: An Analysis of the Interactions Between Express and Implied Contract Terms,
73 CaLIF. L. REv. 261 (1985), and Ayres & Gertner, Filling Gaps in Incomplete Contracts: An
Economic Theory of Default Rules, 99 YaLe L.J. 87 (1989).
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those theories are rejected at this most basic level, further argument is
needed to explain why they are inadmissible bases for selecting the
law’s background rules or starting points, and, if so, to explain what
other values ought to be used instead. Unfortunately, current writings
bringing philosophical analysis to bear on contract law have focused
almost entirely on the more basic question of why promises ought to
be enforced at all, and have tended to overlook this second level of
analysis. This frequently leads to careless or ad hoc statements con-
cerning the proper content of contract law’s background rules.

Part I of this article presents a more detailed survey of recent phil-
osophical writings about promises, for the benefit of legal readers who
may be unfamiliar with that literature. Part II then discusses the role
of background rules in contract law, and shows why the content of
those rules cannot be derived from philosophical theories based on in-
dividual liberty, or on ideals such as fidelity or truthfulness. Finally,
Part III examines the writings of Charles Fried and Randy Barnett to
illustrate the consequences of attempting to apply philosophy to con-
tract law without addressing these problems. These two authors have
supplied the most comprehensive attempts to give contract law a phil-
osophical grounding, yet each falls into exactly this error.

I. PHILOSOPHICAL THEORIES ABOUT PROMISING

Broadly speaking, there are two kinds of questions that can be
asked about the ethics of promising. One category consists of ques-
tions that might be asked by someone wondering whether to make a
promise — for example, “Should I promise to donate money to the
poor?” or “Should I promise to help a friend, if I can do so at little
inconvenience to myself?”” The other consists of questions facing
someone who has already made a promise — for example, “Should I
carry out my promise, even though my circumstances or my desires
have changed?” The first class of questions asks what kinds of
promises ought to be made, while the second asks what follows from
having made a promise.

The first class of questions has received little attention in philo-
sophical writings about promising as such. This should not be surpris-
ing, for the ethical theories most relevant to questions about what kind
of promises to make will usually be theories with implications far be-
yond the topic of promising. If a person is wondering whether to
promise money to the poor, the most interesting question (from the
standpoint of ethics) is whether she ought to help the poor at all. The
subsidiary question of whether she ought to help them by promising
money, rather than giving them money without ever having first
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promised to do so, seems much less important. Thus, ethical theories
about what kind of promises to make usually derive from theories
about the particular subject matter of the promise (helping the poor,
etc.). They do not derive from theories about promising as such.

The same could be true of the second class of questions, concern-
ing the ethical consequences of having made a promise. That is, there
would be nothing illogical in believing that the conditions under which
it is excusable to break a promise to the poor have no connection (in
the sense of being linked by any common theory) with the conditions
under which it is excusable to break a business promise, or a promise
to a friend. If that were the case, there would be no point in asking
questions about the nature of the commitment represented by
promises in general. One could speak of the commitment represented
by charitable promises, or business promises, but it would be useless to
search for any general, unifying theory of promises.

Most people, though, would reject the idea that the obligations im-
posed by different kinds of promises have nothing in common. The
mere fact that we classify certain speech acts as ““promises” strongly
suggests that they have something in common; otherwise, there would
be no point to that classification. Indeed, there is a growing body of
philosophical literature which attempts to describe the obligation
someone accepts when she promises to do some action @, regardless of
how ¢ is filled in. That literature presupposes that there are at least
some things that can be said about promises without discussing the
specific subject matter of the promise.

Contract law, too, is traditionally concerned with the elements that
all promises have in common, so it is this literature that is most often
invoked by legal scholars in search of a philosophical grounding for
contract law. The remainder of this Part describes this literature in
more detail. One branch of the literature takes it as given that
promises are morally binding and attempts to describe the exact way
in which this “bindingness” should constrain the promisor’s subse-
quent conduct. Another branch attempts to articulate the reasons
why promises might be morally binding. While these two inquiries are
related at many points, it will be convenient to discuss them
separately.

A. What Does It Mean To Be Bound by a Promise?

Assume that a person has promised to do some action g. Most
people would agree that this does not place the promisor under an
absolute duty to do g — for example, if g becomes impossible for rea-
sons beyond the promisor’s control, she may be excused from her obli-
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gation.* Most people would also agree that the promisor’s freedom
has been constrained in some way, so she cannot decide whether or
not to do g with the same freedom she would have had if she had not
made the promise. If asked to articulate the exact way in which her
freedom is constrained, however, most people would have a great deal
of difficulty.

Philosophers have taken two somewhat different approaches to ar-
ticulating the way in which a promise constrains the promisor. One
approach views the promise as creating additional reasons in favor of
doing @; the other views the promise as barring the promisor from
considering certain reasons that might otherwise argue against doing
@. Each of these will be discussed below.

1. Promises as Excluding Reasons for Action

One view of the way that promises constrain a promisor’s subse-
quent deliberations can be found in a 1955 article by John Rawls.3
Rawls was only indirectly concerned with promises, as his main objec-
tive was to describe the distinction between justifying a social practice
and justifying an individual action within such a practice. But because
Rawls found the practice of promising to be a useful example, much of
what he said is relevant here.

Rawls’ point was that some practices, including promising, are de-
fined so as to make certain arguments no longer available to those
acting within the practice. More specifically, once a person has prom-
ised to do something, it is no longer open to that person to decide not
to perform on the ground that, all things considered, nonperformance
seems preferable to performance.® While such a preference might be a
perfectly proper ground on which to refuse to make a promise in the
first place, the rules of promising foreclose such an argument once the
promise has been made.

Rawls recognized that this did not mean that a promisor was
obliged to carry out her promise regardless of the circumstances:

Is this to say that in particular cases one cannot deliberate whether or
not to keep one's promise? Of course not. But to do so is to deliberate
whether the various excuses, exceptions and defenses, which are under-
stood by, and which constitute an important part of, the practice, apply
to one’s own case. Various defenses for not keeping one’s promise are
allowed, but among them there isn’t the one that, on general utilitarian
grounds, the promisor (truly) thought his action best on the whole, even

4. For convenience in the use of pronouns, all my examples will assume a female promisor
and a male promisee.

5. Rawls, Two Concepts of Rules, 64 PHIL. REV. 3 (1955).
6. Id. at 16-17.
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though there may be the defense that the consequences of keeping one’s
promise would have been extremely severe.”
Rawls argued that the practice of promising must rule out an excuse
based on a general balance of considerations — otherwise, the point of
having the practice would be lost.

More recently, Joseph Raz has developed a similar theory in which
promises supply what he calls “‘exclusionary reasons.”® According to
Raz, a promise to do @ constrains the promisor’s options by preventing
her from giving any weight to certain arguments that might be rele-
vant if she had not promised. In other words, promises are not them-
selves reasons for doing @, but they bar or exclude certain factors
which might otherwise be reasons not to do @.

Like Rawls, Raz recognizes that promises do not exclude all other
considerations, thereby leaving the promisor under an absolute obliga-
tion to do g. If g would involve actions that were themselves immoral,
for example, it might still be permissible for the promisor to choose
not to do ¢.° Indeed, Raz does not attempt to list the precise reasons
that are excluded by a promise — though he would at least agree with
Rawls that the reason, “all things considered, it seems best not to g” is
one of the excluded reasons.'® A promise binds a promisor, in Raz’s
view, by excluding such arguments from the promisor’s subsequent
calculations.

2. Promises as New Reasons for Action

A different class of theories holds that a promise creates new rea-
sons to perform the promised action, which must then be added to any
pre-existing balance of reasons for and against the action. For exam-
ple, a promise may give rise to expectations in the promisee, and the
fact that nonperformance would disappoint those expectations may
count as a reason favoring performance.'' If the promisee has relied
on the promise in any way, so that nonperformance would leave him
worse off than if the promise had never been made, this might provide

7. Id. (footnote omitted).

8. See especially Raz, Promises and Obligations, in LAwW, MORALITY AND SoCIETY 210, 222
(P. Hacker & J. Raz eds. 1977). For more general discussions of the concept of “exclusionary
reasons” (or *“pre-emptive reasons,” as he refers to them in his later work), see J. Raz, THE
MORALITY OF FREEDOM 42-69 (1986); J. Raz, PRACTICAL REASON AND NORMS ch. 1 (1975);
Raz, Authority and Consent, 67 VA, L. REv. 103 (1981).

9. Raz, Promises and Obligations, supra note 8, at 211.

10. Id. at 222-23.

11. For examples of this theory, see Ardal, And That’s a Promise, 18 PHIL. Q. 225, 233-37
(1968); Narveson, Promising, Expecting, and Utility, 1 CANADIAN 1. PHIL. 207, 213-20 (1971).
See also Downie, Three Accounts of Promising, 35 PHIL. Q. 259, 263-64 (1985) (attributing this
argument to Adam Smith).
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an even stronger reason in favor of performing the promise.!?

As in the case of the theories discussed in the preceding subsection,
these theories do not imply that a promisor must a/ways carry out the
promise. While the fact that the promisee would be disappointed may
be a reason in favor of doing @, nothing in this theory rules out the
possibility of there being other, stronger reasons against g. If ¢ is an
immoral action, or has become impossible, the reasons against doing @
might well outweigh the reasons in favor of doing g. Thus, both sets
of theories are consistent with the belief that a promise is not binding
in all circumstances.

Similarly, both sets of theories are consistent with the belief that a
promise somehow militates in favor of performance, in the sense of
requiring the promisor to choose @ in at least some cases where, absent
the promise, she would otherwise have chosen not to do so. The first
set of theories explains such cases by saying that the promise excludes
certain reasons that might otherwise have counseled against doing @,
so the promise will have a decisive effect in any case where those ex-
cluded reasons would otherwise have been dispositive. The second set
explains the promisor’s decision by saying that all the old reasons for
and against @ remain relevant, but the promise creates new reasons in
favor of g. On this view, the promise will make a difference whenever
the balance of old reasons would have counseled against @, but the
addition of the new reasons is enough to tip that balance in favor of g.

Finally, neither of these theories attempts to explain why a prom-
isor is morally bound to limit her subsequent behavior in the way pos-
tulated by the theory. Instead, the goal of these theories is simply to
illuminate the ordinary understanding of what it means to be under a
promissory obligation, by explaining precisely what it is that a prom-
isor is thought to be bound to do. The question of whether (or why)
anyone is morally obliged to follow that ordinary understanding is a
separate question which requires a separate analysis. Accordingly, the
following section surveys some recent philosophical theories addressed
to the question of why the rules of promising are or ought to be mor-
ally binding.

B. Why Should Anyone Obey the Rules of Promising?

The question of why the rules of promising are morally binding is
easily confused with the question addressed in the preceding section,

12. Theorists who focus on the promisee’s reliance, rather than the bare expectation of per-
formance, include MacCormick, Voluntary Obligations and Normative Powers, 46 ARISTOTE-
LIAN Socy. 59, 62-63 (Supp. Yol. 1972), and Hanfling, Promises, Games and Institutions, 75
Proc. ARISTOTELIAN Socy. 13, 15-18 (1975).
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concerning exactly what it is that the rules of promising require. Some
of this confusion was unintentionally introduced by a 1964 article by
John Searle, provocatively entitled How to Derive “Ought” from
“Is.”’13 Searle’s point was that certain kinds of descriptive assertions,
or “is” statements, are statements describing “institutional facts.” For
example, the statement that someone has hit a home run — as distinct
from the statement that someone has hit a round object over a fence
with a piece of wood — makes sense only within the institutional
framework created by the rules of baseball.'* Similarly (in Searle’s
view), the statement that someone has made a promise makes sense
only within the framework created by the rules of promising. Thus, to
say that a person has promised is to describe that person with refer-
ence to the rules of promising, and those rules include the normative
or “ought” statement that people who promise are bound to act differ-
ently in some way as a result of their promise.!* In this sense, Searle
argued, it is possible to move from certain kinds of “is” statements to
certain kinds of “oughts.”

A number of writers responded by pointing out that this argument,
standing alone, does not really show that anyone who promises ought
therefore to accept the rules of the practice of promising, or ought to
regard those rules as morally binding.'® As Searle later clarified, the
only kind of “ought” that he was discussing was one that was internal
to the practice of promising.'” It would still be open for someone to
reject the entire practice of promising, or to argue that some or all of
that practice’s rules were unjust. Searle’s derivation of “ought” from
“is” was never intended to supply the answer to this kind of “ought”
question.

In consequence, writers have had to look elsewhere for the source
of the moral obligation to respect the rules of promising. Here, too,
the various explanations can be grouped into two categories, which
correspond in some ways to the two theories discussed in the preced-
ing section concerning what the rules of promising actually require.
Some writers have argued that the obligations created by a promise
can only be explained by positing that individual promisors possess

13. 73 PHIL. REV. 43 (1964).

14. Id. at 54-55.

15. Id. at 55-56.

16. See, e.g., Carev, How to Confuse Commitment with Obligation, 72 J. PHIL. 276 (1975);
Hare, The Promising Game, 70 REVUE INTERNATIONALE DE PHILOSOPHIE 398 (1964); Jones,
Making and Keeping Promises, 76 ETHICS 287 (1966); Miller, Constitutive Rules and Essential
Rules, 39 PHIL. STUD. 183 (1981); Robins, The Primacy of Promising. 85 Minp 321, 329-30
(1976).

17. J. SEARLE, SPEECH AcCTS 188-89 (1969).
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“norm-creating powers,” under which they are authorized to create
new moral obligations merely by agreeing to do so. Others have ar-
gued that no such powers are necessary, and that the moral obligation
to keep a promise is merely a particular instance of a more general
obligation, such as the obligation not to cause harm to others or the
obligation to tell the truth. Each theory will be discussed below.

1. Promises and Norm-Creating Powers

Joseph Raz has offered the most complete defense of the position
that the moral obligation to respect the rules of promising must rest on
some norm-creating power possessed by the promisor.'® Without be-
ing quite as explicit, and without necessarily agreeing with other as-
pects of Raz’s theory, other writers have taken an essentially similar
position. For example, Charles Fried has argued that notions of indi-
vidual freedom and autonomy require that individuals be allowed to
bind themselves by promising.!® Economists have pointed to the so-
cial utility of allowing individuals to bind themselves to a future
course of conduct, to make it easier for others to arrange their lives in
reliance on the promise.2’ In Raz’s terms, all of these are arguments
that individuals ought to have at least one norm-creating power: the
power to create a moral obligation by making a promise.

In a somewhat similar vein, Randy Barnett has argued that
promises are best viewed as marking the promisor’s consent to the
transfer of part of her bundle of property rights.2! “Property rights”
are meant here in the broadest possible sense; they thus include future
rights such as “the right to fifty bushels of wheat on August 1,” or
even disjunctive rights such as “the right to fifty bushels of wheat or
their equivalent in money.” On this view, if a seller has consented to
transfer to a buyer the right to “fifty bushels of wheat on August 1,”
the seller no longer has any right to control those bushels when Au-
gust 1 arrives, so her retention of those bushels would constitute the
taking of another’s property. Barnett’s account of promising might
seem more parsimonious than Raz’s, as Barnett grounds the force of a
promise in an already recognized power — the power to transfer prop-

18. Raz, Voluntary Obligations and Normative Powers, 46 ARISTOTELIAN Socy. 79 (Supp.
Vol. 1972). For a somewhat similar position, see Robins, supra note 16.

19. C. FRIED, supra note 1, at 14-17.

20. See, e.g., Goetz & Scott, Enforcing Promises: An Examination of the Basis of Contract, 89
YaLE LJ. 1261 (1980).

21. Barnett, 4 Consent Theory of Contract, 86 CoLuM. L. REv. 269 (1986). As Barnett
notes, this view of contract law dates back at least as far as Blackstone's Commentaries. Jd. at
292 n.98; see also P. ATIYAH, PROMISES, MORALS, AND Law 179 (1981) (attributing this view of
promising to Hobbes).
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erty — rather than having to posit a separate normative power for
promising. Notice, though, that the power to transfer title to property
is itself an instance of what Raz would term a norm-creating power.
In this sense, Barnett’s theory is merely a particular example of the
kind of theory that Raz believes necessary to account for the moral
force of the rules of promising.22

Of course, positing a norm-creating power of this sort merely
pushes the normative question back one step: What justifies the exist-
ence of this norm-creating power? To this question, many different
answers can be and have been given. Economists usually rely on utili-
tarian justifications, arguing that a rule letting people make enforcea-
ble promises is likely (under certain conditions) to lead to the best use
of resources. As noted above, Fried justifies the power to bind oneself
as a corollary of respect for autonomy and individual freedom. Raz
tentatively suggests a somewhat different answer: since promises cre-
ate a special relationship between the promisor and promisee, the
power to create such relationships is morally justified only if those re-
lationships are themselves desirable.??

I will argue below that, when it comes to deriving legal implica-
tions, it may well make a difference which argument is used to justify
these norm-creating powers.?* In the philosophical literature on
promising, though, these differences are less important (and receive
less discussion) because all of these arguments lead to the same conclu-
sion: that individuals ought to have the norm-creating power repre-
sented by promising. Thus, all of these theorists find themselves on
one side of a divide, with the other side occupied by the theorists to be
discussed in the next two sections.

2. Promises and Harm to Others

A different approach to explaining the moral force of the rules of
promising begins with the observation that breaking a promise will

22. Raz occasionally distinguishes between consenting and promising, but his examples sug-
gest that he is simply using “consent” in a sense that is narrower than Barnett’s usage. For
example, Raz argues that one can consent to give someone a right to some action, but cannot
consent to give someone a mere right of recipience, such as the right to be paid a sum of money.
Raz, Authority and Consent, supra note 8, at 121-22. Thus, where Barnett would say that a
tenant has consented to transfer to her landlord the right to $1000 per month for each of the next
12 months, Raz would simply say that the tenant has promised to pay that sum. As nearly as I
can tell, nothing turns on this difference in usage.

23. Raz, Promises and Obligations, supra note 8, at 227-28. In another context (while dis-
cussing consent generally), Raz has also noted the traditional instrumental arguments that letting
people make their own promises is likely to lead to the best use of resources, or that promises
develop peoples’ characters and train them in such useful virtues as cooperation and careful
planning. Raz, Authority and Consent, supra note 8, at 123-25.

24. See infra notes 48-57 and accompanying text.
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often harm the promisee, especially if he has relied on the promise in
any way. If there is a general principle that one ought not cause harm
to others, that might be enough to justify some sort of rule against
promise-breaking, at least when breaking the promise would in fact
cause harm. In particular, this justification would fit well with the
view that the only obligation imposed by a promise is an obligation to
take this harm into account, as one reason — not necessarily the only
one, or even a dispositive one — in favor of performing the promised
action.?’

Most people, though, are unwilling to equate a general obligation
not to harm others with the specific obligation imposed by a promise.
Imagine, for example, that a complete stranger walks up to you and
says that he has formed the belief that you are about to give him
$50,000 — and, moreover, that he has relied on this expectation by
incurring various debts and obligations, none of which he would have
incurred had he not believed that you were about to give him the
money. The stranger’s predicament in this case might provide a slight
reason for you to help him out by giving him the $50,000 — after all,
helping a fellow citizen is almost always a good reason for action —
but it will not be a very strong one. Moreover, none of the writers
cited above would say that preventing harm to the stranger is as strong
a reason for action in this case as it would be if you had promised to
give him $50,000, and your promise was what led him to incur his
additional debts. Thus, some further argument is necessary to explain
the particular force of the reason for action that is generated once a
promise has been made.2®

Some writers have tried to explain the additional force generated
by a promise by pointing to the fact that a person who makes a prom-
ise has thereby caused the rise in the other party’s expectations, and
has likewise been a cause of the other party’s reliance on the prom-
ise.2’” By contrast, the example in the preceding paragraph involved
expectations and reliance which could not be causally attributed to
any action of the person charged with the obligation. Thus, these
writers rest the moral force of promissory obligations on a narrower
form of the harm principle. While there is no obligation, or at best a
very weak obligation, to take steps to prevent harm to others (these

25, See supra note 12.

26. For other criticisms of the bare-reliance argument, using examples similar to the one in
the text, see C. FRIED, supra note 1, at 10-11; Raz, Promises in Morality and Law (Book Review),
95 Harv. L. REv. 916, 924-25 (1982).

27. E.g., MacCormick, supra note 12, at 66-67.
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writers would say), there is a much stronger obligation not actively to
cause that harm.

Even this principle may be too broad, however. As a number of
writers have pointed out, it is easy to imagine cases where one person
has caused another to rely in some way, but the resulting obligation
does not seem as strong as if the first person had made a promise to the
second. Raz suggests the example of someone who informs a friend
that she will almost certainly be able to offer the friend a ride into
town, and that the likelihood of her being able to do so is sufficiently
high that it makes perfect sense for the friend to rely on her rather
than making alternative arrangements — but who warns, “remember
— I do not promise anything, I am merely advising you.”?® In such a
case, the friend presumably would be perfectly justified in relying on
the statement by forgoing any alternative arrangements. The friend’s
lack of alternative arrangements may even be a factor that the speaker
ought to consider in subsequently deciding whether to change her
plans in some way that would prevent her from offering the ride.
However, the force of this reason for going through with the offered
ride still does not seem as strong as if the speaker had offered the ride
and said, “I promise I'll be there.” Thus, a promise still seems to add
something to the force of the reasons for action over and above the
force that can be attributed to the principle of not causing harm to
others.

A closely related objection notes that the notion of *“cause” em-
ployed in this argument is more than a little problematic.>® Reliance
on a promise is always caused (in a ““but for” sense) by the promisee as
well as by the promisor, for it is the promisee who chooses to rely.
Thus, some further argument is needed to explain why we quickly at-
tribute moral responsibility for another person’s reliance to someone
who has promised a particular action, but are less quick to attribute as
much responsibility to someone who has made clear that she is not
promising anything. To say that the person who relies assumes the
risk of being disappointed if the other person’s statement falls short of
being a promise, but does not assume that risk if the other person has
made an actual promise, is no answer. Such a response simply posits a
difference in the extent of the speaker’s responsibility in each case,
when it is precisely that difference that needs a moral justification.3°

28. Ragz, supra note 18, at 99.

29. For an exceptionally clear statement of this objection, see P. ATIYAH, supra note 21, at
63-69; see also G. WarNOCK, THE OBJECT OF MORALITY 98-100 (1971); Robins, supra note 16.

30. Occasionally, the objection discussed in this paragraph is made by asserting that we can-
not determine whether the promisee’s reliance is reasonable without knowing whether the prom-
ise is binding on the promisor. E.g., Barnett, supra note 21, at 275. However, Raz's example of
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Patrick Atiyah suggested that the greater responsibility of a prom-
isor might be explained by treating the promise as a conclusive admis-
sion that responsibility properly rested on the promisor. That is,
Atiyah viewed the allocation of responsibility for the promisee’s reli-
ance as a question of social policy, which would normally have to be
settled by a court or legislature or other lawmaking institution.?! He
then suggested that if an individual promisor admits that she should
be responsible for the other party’s reliance, by making an explicit
promise, that sort of admission against interest should usually be
treated as conclusively settling the social policy issue.’? Notice,
though, that this argument grants to individual promisors exactly the
sort of norm-creating power for which Joseph Raz has argued.?® If
individual promisors have the sovereign-like authority to determine
conclusively who should bear responsibility for certain losses, they are
exercising a power whose existence must be justified by some principle
beyond the general notion of not causing harm to others.

3. Promises and Misrepresentation

The attempt to explain why a speaker’s responsibility seems
greater if she has made a definite promise — even if the harm to the
other party is no greater than in an otherwise similar case where no
promise has been made — is one of the factors that led many writers
to posit a separate, norm-creating power which individuals can exer-
cise by making a promise. Other writers, however, have responded by
narrowing the harm principle still further, saying that there is a partic-
ularly strong obligation not to cause harm to others by making false
statements. Alternatively, the “harm” element can be eliminated en-
tirely, if there is an obligation not to misrepresent the truth regardless
of whether the misrepresentation causes any actual harm. Under
either of these views, which I will refer to collectively as the “misrep-
resentation theory,” the key fact is not that breaking a promise causes
harm, but that breaking a promise violates the obligation to tell the
truth.34

one friend informing another of a possible ride into town is enough to refute this proposition, by
showing that there can be cases where it is reasonable for the promisee to rely regardless of
whether the promise is binding. For further discussions of this issue, see McNeilly, Promises De-
moralized, 81 PHiL. REv. 63 (1971); Narveson, supra note 11. Assertions such as Barnett's are
probably better interpreted as making the argument discussed in the text: that we cannot know
whether it is reasonable to attribute responsibility for the reliance to the promisor without first
deciding whether the promise is binding.

31. P. ATIYAH, supra note 21, at 68-69,

32. Id. at 184-202.

33. Raz, supra note 26, at 926-27.

34. For examples of this approach, see G. WARNOCK, supra note 29, at 101-11; Ardal, Ought
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The misrepresentation theory reaches this conclusion by interpret-
ing all promises as representations about the promisor’s future con-
duct. A person who promises to give a friend a ride has made a
definite statement about what will happen in the future. If she then
fails to come through with the ride, her failure makes this statement
about the future a false one, thereby violating the obligation to tell the
truth (in addition to causing harm). By contrast, a person who says
that she will probably give her friend a ride, but who reserves the right
to change her mind, has made a much weaker probabilistic statement
about the future. That person’s failure to perform would not make her
previous statement false, and therefore would not violate the obliga-
tion to tell the truth, even though it might cause the same amount of
harm to her friend. According to the misrepresentation theory, this is
why a person who promises to give her friend a ride has a stronger
reason to do so than does a person who has merely said that she is
likely to give her friend a ride, without actually promising.

Admittedly, the obligation to tell the truth appears here in what
may be an unfamiliar guise. The obligation has some elements of strict
liability, for it is no defense to say that at the time of promising the
speaker thought that her statement would come true.?® In addition,
the obligation to tell the truth is perhaps more usually thought of as an
obligation limiting what one is allowed to say, by obliging people not
to say anything that is false. Under this theory, though, the obligation
limits what speakers can do, by forbidding people from doing anything
that will make their prior statements turn out to be false. Rather than
requiring people to conform their statements to reality, the misrepre-
sentation theory of promising requires people to act in such a way that
reality will conform to their prior statements.*®

In some respects, then, the misrepresentation theory is not that
different from theories based on the notion of norm-creating powers,
as discussed above. If the obligation to tell the truth means that an
individual, by choosing to making a definite statement about the fu-
ture, can thereby place herself under an obligation to make sure that
her statement comes true, then that individual certainly has the power
to create an obligation of some sort. This obligation need not be of the
sort discussed above in section I.A.1, however, which obliged the

We To Keep Contracts Because They Are Promises?, 17 VaL. U. L. REv. 655 (1983); Ardal, supra
note 11, at 225; Fogelin, Richard Price on Promising: A Limited Defense, 21 . HisT. PHIL. 289
(1983); Hanfling, supra note 12, at 24-25.

35. Compare the position of Charles Fried, discussed infra at note 68.

36. For a more extended discussion of this aspect of the theory, see Fogelin, supra note 34, at
296-97.
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speaker not to consider certain reasons which might otherwise counsel
against doing the promised act. The misrepresentation theory is
equally consistent with obligations of the sort described in section
I.A.2, which merely add the value of telling the truth as an additional
reason in favor of performing the promised action.

II. THE NEEDS OF CONTRACT LAw

The rules of contract law can be divided into two categories:
“background rules” and “‘agreement rules.” As discussed earlier,
background rules define the exact substance of a party’s obligation, by
specifying (among other things) the conditions under which her non-
performance will be excused, and the sanctions which will be applied
to any unexcused nonperformance. By contrast, agreement rules spec-
ify the conditions and procedures the parties must satisfy in order to
change an otherwise applicable background rule. Agreement rules
thus include most of the rules governing offer and acceptance, as well
as such doctrines as fraud or undue influence, which define the condi-
tions necessary for a party’s apparent consent to be counted as truly
valid.*” To be sure, these two categories are not mutually exclusive,
for some rules serve both functions simultaneously. For example, the
“mailbox rule” defines a procedure by which parties can agree to a
contract changing any otherwise applicable background rule. It also
provides a background rule of its own, by providing that the offeror’s
power to retract her offer ends as soon as an acceptance is posted (un-
less the offer itself provided otherwise). Notwithstanding such in-
stances of overlap, the distinction between background rules and
agreement rules is still useful in understanding the relationship be-
tween the philosophical theories of promising and the content of con-
tract law.

The philosophical theories discussed above may well have some
relevance for contract law’s agreement rules. For example, theories
that ground the enforceability of promises on individual liberty might
argue that the parties should be allowed to overturn nearly all of con-
tract law’s background rules by an appropriate agreement, thereby af-
fording a much wider scope for the operation of whatever agreement
rules the law adopts. Different philosophical theories might even have
different implications for the content of those agreement rules — for
example, the degree of force needed to make an individual’s consent
no longer voluntary, or the amount of information needed to make an

37. If the law does not permit a particular background rule to be varied by the parties, then
the set of “agreement rules” available to change that background is of course the null set. For a
slightly different classification of contract rules, see Ayres & Gertner, supra note 3.
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individual’s consent sufficiently informed. In this article, I am not
concerned with the content of contract law’s agreement rules, so I will
not explore these implications further.

It is less clear that the philosophical literature discussed above has
any implications for the content of contract law’s background rules.
All of the authors discussed above recognize that any real system of
promising would have to include some set of rules governing excuses,
remedies, and other details of the promisor’s obligation.*® Their pur-
pose, however, was to analyze the practice of promising at a higher
level of abstraction. They were interested in the elements all promises
had in common, regardless of the action g that was promised, and
largely regardless of the background rules governing such topics as
remedies or excuses. Granted, a sufficiently extreme background rule
— e.g, one excusing nonperformance whenever the promisor no
longer felt like performing — might deprive a so-called *“promise” of
any binding force at all, thereby eliminating the very aspect of promis-
ing that interested these philosophers, and excluding the practice gov-
erned by such a rule from the scope of their analysis. Within those
limits, though, the rules governing such topics as remedies and excuses
could effectively be treated as just a more complete definition of the
exact obligation undertaken by the promisor — in other words, as just
another aspect of g. The goal of the writings described above was to
explain how and why a promisor could be bound to live up to any @,
regardless of exactly what that particular @ required.

This indifference to the content of @ should not be taken to mean
that these authors believed that the appropriate background rules
could be determined simply by looking to the explicit content of a
party’s promise. At a minimum, the parties’ specifications would be
relevant only if the rule were one the parties were free to vary — a
““default rule” in the terminology I have used here. Not all of the
writers discussed above are willing to grant the parties that much
power over every aspect of their obligation.?®

Even when a background rule concerns a topic that everyone
agrees the parties should be allowed to vary — say, the extent of the
warranty in the sale of a used automobile by a private individual —
many parties simply will not address that topic in their agreement, so
there will be nothing in the agreement’s explicit content to resolve this
issue. As a result, some method must be found to interpret the parties’
agreement, to provide rules governing any topic not explicitly settled

38. See, for example, the passage from Rawls quoted in the text supra at note 7.
39. See, e.g.. Raz, supra note 26, at 932.
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by the parties. Indeed, creative interpretation is often needed to deter-
mine whether there has been any binding promise at all, for even this
fundamental question is not always explicitly settled by the parties.*®
While it is perhaps more common to speak of “interpretation” in cases
where parties attempt to resolve an issue but do so with insufficient
clarity, and to speak of applying default rules in cases where the par-
ties made no attempt to address an issue, the principle is much the
same in either case.*! Both require an outside agency, such as a court,
to choose the exact rules defining the parties’ obligations where the
parties have not unmistakably chosen some rule of their own.

A. Possible Sources of Law

The philosophical literature discussed above does not address these
issues of interpretation and appropriate default rules. As that litera-
ture is concerned with the question of how promises could bind even
in the best of circumstances, its focus is implicitly limited to cases
where there is no question that a promise has been made, and no diffi-
culty in determining the exact content of the promised action g. That
literature may still contribute, however, to the law’s resolution of these
issues. There are many possible ways of resolving questions of inter-
pretation or background rules, and at least two are perfectly consistent
with many of the philosophical positions described above. The first
involves a sociological inquiry into the actual practices and customs
that exist in any particular community, as a guide to interpreting par-
ticular utterances and filling in appropriate background rules. The
second involves an appeal to the deeper philosophical values used to
justify the institution of promising — that is, values such as social
utility or individual freedom or encouraging valuable relationships
(depending on the theory of promising employed). Each of these will
be discussed below.

1. Existing Expectations

The frequent references in the philosophical literature to the “prac-
tice” or “institution” of promising could be taken to suggest that the
exact scope of any promissory obligation is a matter of sociological
fact, to be discovered by careful investigation into the practice of

40. For some famous instances of ambiguity in this respect, see United Steel Workers, Local
1330 v. United States Steel Corp., 492 F. Supp. 1, 5-6 (N.D. Ohio), affd. in part and vacated in
part, 631 F.2d 1264 (6th Cir. 1980); Embry v. Hargadine-McKittrick Dry Goods Co., 127 Mo.
App. 383, 387-92, 105 S.W. 777 (1907).

41. For a more extended discussion of the similarities between interpretation and the selec-
tion of default rules, see Goetz & Scott, supra note 3, at 264-86.
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promising as it exists in the relevant community.#? For instance, an
inquiry into the use of promises in late twentieth-century America
might show that promisors were regularly excused whenever perform-
ance became commercially impracticable, or it might show that
promisors were never excused no matter how difficult performance
had become. In either case, the results of that inquiry would define
the exact scope of the obligation that any late twentieth-century
American had accepted when she made a promise.

Of course, any serious sociological inquiry would very likely iden-
tify several different forms of promising, each with different back-
ground rules and assumptions, even within a single community.** At
the very least, it would certainly be possible for a society to recognize
several different kinds of promises, each with a different set of rules
defining the exact scope of the obligation. For example, a society
could have one kind of promise that imposes an absolute obligation to
perform (in legal terms, one that exposes the promisor to a suit for
“specific performance”), another that imposes an obligation to per-
form or to pay the equivalent in money (“‘expectation damages”), and
a third that imposes an obligation to perform or to make good any
losses the promisee may have suffered by relying on the promise (*‘reli-
ance damages”). The community could also use promises that impose
an obligation to perform unless performance became extremely diffi-
cult in some unexpected way (in legal terms, promises subject to the
defense of commercial impracticability), and promises that permit no
such excuse.

The possibility of more than one kind of promise greatly compli-
cates the difficulties involved in interpreting the sociological data
about a society’s practices. For example, obvious questions arise con-
cerning the number of people who must follow any set of rules for
those rules to be accepted as a legally relevant practice. Must an insti-
tution be recognized in the community prior to its invocation in any
particular transaction, or can any two parties create a custom-made
form of promising on the spur of the moment?** A related question
involves the way we conceive of an individual who appears to be vio-
lating the rules of an existing practice: Is she merely an ordinary rule-
breaker, or a pathbreaking pioneer in the creation of a new, perhaps

42. 1 use “sociological” here in its broadest possible sense, to include existing rules of con-
tract law as well as any extra-legal or private promissory practices.

43. As a number of authors have recognized — e.g., J. FINNIS, NATURAL LAwW AND NATU-
RAL RIGHTS 308-10 (1980); Jones, supra note 16, at 296; Raz, Promises and Obligations, supra
note 8, at 227-28.

44. The latter position is suggested by Raz, Promises and Obligations, supra note 8, at 214-15.
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more desirable form of promising? Other difficulties include the prob-
lem of conflicting expectations at different levels of generality — for
example, if people expect written contracts to be binding, but they also
expect goods to be sold at a fair price, what is their expectation regard-
ing the force of a written contract that sets an unfair price? And what
of the potential for circularity that arises when people’s expectations
are themselves affected by existing legal rules?4s

These problems in inferring morally relevant categories from
purely empirical data are well-known, so I will not pursue them here.
Instead, for the remainder of this section I will assume that sociolo-
gists can identify the set of promises — call them promise,, promise,,
. . . promise, — available to members of any particular society. How-
ever, this identification of the relevant choice set does not exhaust the
possible uses of sociology. In order to reach a decision about any par-
ticular case, the courts must have some method of determining which
kind of promise was actually made by the parties to any given
transaction.

One can imagine societies in which this second question would be
easy to answer — e.g., societies with a system of formal devices by
which individuals could signal their choice of institutions. For exam-
ple, the society might require all binding promises to be signed with a
seal (ignoring for the moment the possibility of different kinds of bind-
ing promises), while treating any promises not made under seal as
nonbinding. In such a society, the problem of interpreting the parties’
utterances would deserve the lack of attention it received in the philo-
sophical writings about promises, for it would be, quite literally, noth-
ing but a formality.

The difficulty, of course, is that most societies do not use this
method of interpreting parties’ utterances, and for good reason. Even
when there are only two kinds of promises from which to choose,
many writers have commented on the difficulties of expecting all lay
people to understand the use of the seal, and the apparent harshness of
enforcing one set of rules against parties who clearly intended a differ-
ent set to apply but who forgot to use the appropriate formality.*6

45. See, e.g., Feinman, Critical Approaches to Contract Law, 30 UCLA L. Rev. 829, 837
(1983) (“The law presumably is one factor shaping standards of social and especially commercial
behavior. People’s ‘expectations’ and merchants’ notions of ‘good faith’ are to some extent de-
pendent on the positive, public expression of norms by contract law itself.”). But see id. at 844-
45 (“Contemporary and historical research suggests that people generally don't know or don't
care much about the rules of contract law and generally carry out their affairs with little regard
for them.").

46. See, e.g., Kennedy, Form and Substance in Private Law Adjudication, 89 Harv. L. REv.
1685, 1697 (1976).
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These difficulties multiply rapidly if there are more than two kinds of
promises — that is, more than two permissible sets of background
rules — from which to choose. It would be very difficult to design a
different seal for each of one hundred possible sets of promissory rules
— and even more difficult to expect everybody to remember which
seal they should use for each purpose. As a consequence, courts fol-
lowing this approach may have to appeal to sociology not only to iden-
tify the set of promises recognized in any particular society, but also to
identify the more complex signals by which different kinds of promises
are invoked. For example, a survey to determine what people usually
mean when they say “I promise” or “I intend” might tell us what kind
of commitment people usually have in mind when they make those
noises — or, if the inquiry becomes more particularized, when they
make those noises in particular contexts. Indeed, this is part of what
courts do under current contract law when they inquire into the “rea-
sonable interpretation” of the parties’ language.*’

Notice, though, that this kind of inquiry takes judges far beyond
the “small number of basic moral principles” referred to in the intro-
duction to this article. If we must rely on sociological investigation to
identify the set of possible background rules, and also to tell us which
set of rules applies in any particular case, then sociology is doing virtu-
ally all of the work involved in fulfilling the needs of contract law.
This alone is enough to defeat the claim referred to in the introduction
that the philosophy of promising can by itself yield definite implica-
tions for the content of contract law.

2. Substantive Moral Values

A more serious objection to this total reliance on sociological data
is that it provides no perspective from which to criticize existing prom-
issory practices, or to propose reforms in those practices. One might
criticize particular legal rules for not properly conforming to those
practices, but there would be no way to criticize the practices them-
selves. However, sociology is not the only possible source of content
for contract law’s background rules. An alternative is to look to the
substantive values which justify the binding force of promises in the
first place (according to one of the philosophical theories discussed
earlier), to see if those values have implications for contract law’s
background rules.

Economic analysis is the most familiar instance of this method of
determining the content of contract law’s background rules. From an

47. But not the whole part — see infra note 57 and accompanying text.
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economic perspective, if society is justified in giving individuals the
power to make morally binding promises, it is because such promises
will, under certain conditions, lead to the most efficient satisfaction of
human wants. This notion of efficiency (or some variant of it) can
then be used to choose among various possible background rules, by
identifying the rule that would contribute most to efficiency. For ex-
ample, there is an extensive body of literature analyzing different con-
tract remedies to determine which remedies are most efficient in which
situations.*® Economists have also addressed the question of the most
efficient rule for excusing promisors who fail to perform because of
unexpected difficulties in performance,*® and the conditions under
which individuals’ promises should not be treated as binding because
of “market failures” that distort the promisor’s incentives.>°

John Rawls provides another example of how background rules
might be chosen in order best to serve the substantive values that jus-
tify the binding force of promises in the first place. Rawls argued that
the binding force of promises is justified if and only if the rules of
promising — the background rules, in the terminology used here —
are themselves consistent with principles of justice. For Rawls, this
meant that they must lead to an equal distribution of all “primary

48. For nontechnical introductions to this literature, see A. POLINSKY, AN INTRODUCTION
To Law anD Ecowomics ch. 5 (1983); Craswell, Contract Remedies, Renegotiation, and the
Theory of Efficient Breach, 61 S. CaL. L. REv. 629 (1988); Kornhauser, An Introduction to the
Economic Analysis of Contract Remedies, 57 U. Coro. L. REv. 683 (1986). More technical
analyses include Cooter, Unity in Tort, Contract, and Property: The Model of Precaution, 73
Cavrir. L. REv. 1 (1985); Craswell, Performance, Reliance, and One-Sided Information, 18 J.
LEGAL STUD. 365 (1989); Craswell, Precontractual Investigation as an Optimal Precaution Prob-
lem, 17 J. LEGAL STUD. 401 (1988); Kornt Reliance, R ion, and Breach of Contract,
26 J.L. & Econ. 691 (1983); Polinsky, Risk Sharmg Through Brwch of Contract Remedies, 12 J.
LeGaL Stup. 427 (1983); Rogerson, Efficient Reliance and Damage Measures for Breach of
Contract, 15 Ranp J. Econ. 39 (1984); Shavell, The Design of Contracts and Remedies for
Breach, 99 Q.J. Econ. 121 (1984); Shavell, Damage Measures for Breach of Contract, 11 BELL J.
Econ. 466 (1980).

49. See, e.g., Bruce, An Economic Analysis of the Impossibility Doctrine, 11 J. LEGAL STUD.
311 (1982); Goldberg, Impossibility and Related Excuses, 144 J. INsT. & THEOR. Econ. 100
(1988); Joskow, Commercial Impossibility, the Uranium Market and the Westinghouse Case, 6 J.
LeGAL STuD. 119 (1977); Perloff, The Effects of Breaches of Forward Contracts Due to Unantici-
pated Price Changes, 10 J. LEGAL STUD. 221 (1981); Posner & Rosenfield, mpossibility and
Related Docirines in Contract Law: An Economic Analysis, 6 J. LEGAL STUD. 83 (1977); Sykes,
Increased Cost of Performance and the Doctrine of Commercial Impracticability, 19 J. LEGAL
StuD. (forthcoming Jan. 1990); White, Contract Breach and Contract Discharge Due to Impossi-
bility: A Unified Theory, 17 J. LEGAL STUD 353 (1988).

50. Eg. Kornt , Unconsci ility in Standard Forms, 64 CALIF. L. REv. 1151 (1976);
Ordover & Weiss, Information and’ the Law Evaluating Legal Restrictions on Competitive Con-
tracts, 71 AM. ECON. REV. PAPERS & PRroc. 399 (1981); Rea, Arm-Breaking, Consumer Credit,
and Personal Bankruptcy, 22 Econ. INQUIRY 188 (1984); Rose-Ackerman, Inalienability and the
Theory of Property Rights, 85 CoLum. L. REv. 931 (1985); Schwartz & Wilde, Intervening in
Markets on the Basis of Imperfect Information: A Legal and Economic Analysis, 127 U, Pa. L.
REV. 630 (1979); Schwartz, 4 Ree nation of N bstantive Unconscionability, 63 Va. L.
REV. 1053 (1977).
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social goods™ (liberty, wealth, etc.), except to the extent that an une-
qual distribution would benefit every member of society.>! This pro-
vides a slightly different criterion for judging possible background
rules — although one that will overlap with economic analysis when
assessing the ways in which different rules benefit the contracting
parties.>2

Other writers have focused on other substantive values, which
could lead them to different conclusions about the proper background
rules. For example, John Finnis has argued that the binding force of
promises is justified because of the way promises can solve coordina-
tion problems.’* This enables him to endorse whatever background
rules are most likely to serve this coordination goal.** Still another
example can be found in Joseph Raz's suggestion that the binding
force of promises is justified by the value of the special relationships
which promises create.”> Though Raz does not develop this theory at
any length, it might be possible to decide which of all possible relation-
ships were the most valuable and to adopt the background rules that
best facilitated those relationships. For example, if relationships that
can be terminated at will are less desirable than those that are more
difficult to terminate, that might justify a background rule providing
for a relatively large measure of damages for breach of contract.

It is important to realize that the selection of background rules
designed to promote the substantive values that justify making
promises binding is not necessarily inconsistent with freedom of con-
tract. Under a strong version of this approach — that is, a version
arguing that the selected background rules should be mandatory —
freedom of contract would indeed be restricted.*® But this approach
can also be used in a milder version, endorsing the preferred back-

51. J. Rawts, A THEORY OF JUSTICE 344-48 (1971). The principles of justice themselves
are discussed at more length in id. at 54-117.

52. See id. at 67-83.

53. 1. FiNNIs, supra note 43, at 298-308. See also the discussion of coordination problems in
J. RAWLS, supra note 51, at 346-48.

54, See 1. FINNIS, supra note 43, at 320-25 (discussing whether contractual obligations
should be viewed as giving the promisor a free election between performing and paying
damages).

55. See Raz, Promises and Obligations, supra note 8, at 227-28; see also supra note 23 and
accompanying text.

56. For various perspectives on arguments that might justify the strong version of one of
these theories, see Barnett, Contract R dies and Inalienable Rights, 4 Soc. PHiL. & PoLy.
Autumn 1986, at 179; Kennedy, Distributive and Paternalist Motives in Contract and Tort Law,
With Special Reference to Compulsory Terms and Unequal Bargaining Power, 41 MD. L. REV.
563 (1982); Kronman, Paternalism and the Law of Contracts, 92 YALE L.J. 763 (1983); Radin,
Market-Inalienability, 100 Harv. L. REv. 1849 (1987). See also the previously cited economics
articles, supra note 50.
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ground rules merely as default rules or methods of interpretation for
those cases where the parties have not specified a preference for some
other rule.’” Any system of law, however committed it may be to the
idea of freedom of contract, must have some way of resolving those
issues on which the parties’ contract is silent or ambiguous. A rebut-
table presumption in favor of the rule that best serves some substantive
moral value is one way to resolve such cases.

B. Unhelpful Substantive Values

The preceding section argued that background rules could some-
times be derived from whatever substantive values justified the binding
force of promises in the first place. However, only some of the philo-
sophical theories discussed in section I.B rest on substantive values
that are of any help in selecting background rules. In this section, I
argue that theories which justify the binding force of promises on the
basis of the obligation to tell the truth, or on considerations of individ-
ual liberty and autonomy, are of no help at all in such an enterprise.
Part III then documents this claim by examining writers who attempt
to derive implications for contract law from theories based on individ-
ual autonomy or the obligation to tell the truth.

1. Preventing Misrepresentation

One of the philosophical theories discussed earlier held that
promises derive their binding force from the fact that failing to carry
out a promise would falsify the promise as a definite statement about
the future, thereby violating the obligation to tell the truth.5® Assume,
for the moment, that this theory is sound. The question is what, if
anything, it tells us about the proper background rules of contract law.

With respect to the rules governing implied obligations, such as
implied warranties, the misrepresentation theory tells us very little.
For example, suppose that someone says, “I promise to give you my
car in exchange for $5000,” and then delivers a car that doesn’t run.
The misrepresentation theory says that if the speaker can properly be
interpreted as saying ““I will definitely give you my car, and it will be
in good running condition,” then the speaker’s failure to do so will
make her statement false, thereby violating her obligation to tell the
truth. On the other hand, the misrepresentation theory also says that

57. See, e.g., Jacob & Youngs, Inc. v. Kent, 230 N.Y. 239, 242, 129 N.E. 889, 891 (1921)
(“From the conclusion that promises may not be treated [as one of the parties had urged] with-
out a sacrifice of justice, the progress is a short one to the conclusion that they may not be so
treated without a perversion of intention.”).

58. See supra section 1.B.3.
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if the speaker is more properly interpreted as saying “I will definitely
give you my car, but I guarantee nothing about its condition,” the
speaker’s failure to deliver a working car will not falsify her earlier
statement. In other words, the misrepresentation theory leaves the
proper outcome entirely dependent on the proper interpretation of the
speaker’s promise.

There are, of course, any number of ways to resolve this inter-
pretation question. We could look to sociology to tell us how much
responsibility most people expect sellers to assume under these cir-
cumstances. Alternatively, we could look to other substantive values
to try to resolve the interpretation question. For example, if it is more
efficient to put responsibility for such problems on the seller, or if rela-
tionships that continue over time are for some reason considered more
desirable than relationships where each side’s involvement ends as
soon as the goods change hands, that might justify interpreting such
statements as committing the seller to an implied warranty, at least in
the absence of explicit statements to the contrary.

Notice, though, that nothing about the misrepresentation theory
tells us which method of interpretation we ought to use. The misrep-
resentation theory is consistent with interpreting promises in accord
with whatever default rule most people already expect, or whatever
default rule would be most efficient, or whatever default rule best
serves some substantive value other than economic efficiency. While
the misrepresentation theory of promising tells us that people must
live up to the proper interpretation of their promise, it is equally con-
sistent with any of the ways in which the proper interpretation might
be identified.”® Thus, knowing that contracts should be enforced in
order to prevent misrepresentation tells us nothing about which
method of interpretation ought to be employed, or anything else rele-
vant to deciding whether there should be an implied warranty in this
transaction.

For similar reasons, the misrepresentation theory also tells us little
about the background rules governing the proper remedy for nonper-
formance. If the speaker’s promise is interpreted as saying, “I will
definitely give you this car, rather than any substitute,” then only the
delivery of the actual car could avoid falsifying that statement, sug-
gesting that a remedy of specific performance would be most appropri-
ate. But other interpretations are also possible — for example, “I will
give you this car, or else give you enough money to let you buy an-

59. For a more extensive discussion of this point, with reference to the law of false advertis-
ing, see Craswell, Interpreting Deceptive Advertising, 65 B.U. L. REv. 657 (1985).



December 1989] The Philosophy of Promising 513

other car just like it.”” If this is the proper interpretation to place on
the speaker’s remarks, ordinary market-value damages would be
enough to avoid falsifying her statement. Other interpretations are
equally possible — e.g.,, . . . or else I'll return your purchase price,”
*“. .. or else I’ll make good your reliance expenses,” or even *. . . or
else I'll pay you X dollars to make up for it,” where X could be any
number under the sun.

It might be argued that the misrepresentation theory at least estab-
lishes that the seller’s failure to deliver the car is wrong, and therefore
deserves at least some sanction. That is, the misrepresentation theory
might seem to point us to punishment theory — to principles of deter-
rence or retribution, or arguments that the severity of the punishment
ought to be proportional to the gravity of the offense — to determine
the appropriate sanction for nonperformance. However, even this
conclusion depends on an implicit resolution of the interpretation is-
sue discussed in the preceding paragraph. If the seller’s statement is
best interpreted in one of the ways discussed above — say, “I will
definitely give you this car, or else I'll return your purchase price” —
then there is nothing wrong with the seller’s failure to deliver the car,
so long as she is at least willing to return the purchase price. Thus, if
the quoted language represents the best interpretation of the seller’s
statement (according to some theory of what makes for the best inter-
pretation), the question of the proper remedy for nondelivery is settled
without any need to appeal to punishment theory. To justify looking
to punishment theory to determine the sanction, a misrepresentation
theorist would first have to establish that the seller’s remarks ought to
be interpreted as something other than any of the quoted propositions
suggested above.

Admittedly, most promisors probably do not explicitly have in
mind anything like those quoted propositions.®® This may be why it
seems inherently correct or natural to treat the question of an appro-
priate remedy as a question for punishment theory, rather than as a
question of interpretation. If most promisors have in mind only some-
thing like “I will definitely give you this car,” then that certainly could
be interpreted as an agreement that it would be wrong for the seller to
fail to turn over the car, thereby calling on punishment theory to de-
termine the appropriate response. At a minimum, it could be argued
that such a construction ought to be adopted as the default rule,
thereby shifting to any seller who wanted some other remedy the bur-
den of making a more explicit statement to the contrary.

60. See O.W. HoLMES, THE CoMmoN Law 237 (1963 ed.) (“when people make contracts,
they usually contemplate the performance rather than the breach™).
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My argument is simply that this construction — the construction
that makes the appropriate sanction turn on some theory of punish-
ment — is not in any way entailed by the misrepresentation theory of
promising. The value of telling the truth would in no way be compro-
mised by adopting any of the other constructions discussed above,
thereby putting the burden of stating otherwise on sellers who object
to the chosen construction. Thus, if there is any reason for preferring
one possible construction over the others, that reason has to be some-
thing more than just the value of telling the truth. It must rest on
some belief about what most people already expect, and some argu-
ment about why the law ought to fulfill existing expectations; or a
belief about what default rule is most efficient, and some argument
about why the law should be concerned with efficiency (to cite just two
of the possibilities). In other words, the misrepresentation theory set-
tles none of the possible questions about what values the law ought to
look to in selecting its background rules.

2. Individual Autonomy

Another view of promising justifies the moral force of a promise as
a necessary corollary of individual liberty or autonomy.®' If promises
were not binding, it is argued, individual freedom would be unjustifi-
ably restricted, as individuals would be deprived of the freedom to
place themselves under a moral obligation respecting their future con-
duct. While there may be a slight paradox in the notion that freedom
must include the freedom to limit one’s freedom in the future, advo-
cates of this theory resolve that paradox in favor of allowing individu-
als to make binding promises.®?

Autonomy-based theories may well have implications for what I
have called “agreement rules,” or rules concerning the conditions
under which individuals will be allowed to vary the background rules
that would otherwise govern their relations. For example, these theo-
rists generally oppose the restrictions on freedom of contract repre-
sented by the rule denying enforceability to promises unsupported by
consideration, or to promises that are deemed unconscionable.®* More
precisely, they oppose restrictions on the enforceability of promises
unless true consent is lacking (e.g., cases of duress), or unless the sub-

61. Eg., C. FRIED, supra note 1.

62. Id. at 14. But ¢f | M. ROTHBARD, MAN, ECONOMY, AND STATE: A TREATISE ON
EconoMic PRINCIPLES 153-55 (1962) (offering a libertarian argument that contracts for per-
sonal services should never be legally enforceable); see also infra note 64.

63. C. FRIED, supra note 1, at 28-39, 103-09; Barnett, supra note 21, at 313-14.
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ject of the promise is not the promisor’s to give away.®* Thus, one
necessary part of these theories is a specification of the conditions
under which a party’s apparent consent will be recognized as valid.
As long as these conditions are satisfied, autonomy-based theories hold
that any rule or obligation agreed to by the parties should be allowed
to govern their relationship.

In cases where the parties have not specified the rule they prefer,
however, autonomy-based theories have much less to tell us. In these
cases, autonomy-based theories run into the same problem as the mis-
representation theory. Just as any default rule would be consistent
with the obligation to tell the truth, any default rule would also be
consistent with individual freedom, as long as the parties are allowed
to change the rule by appropriate language. Consequently, some other
principle must be invoked to decide which of the many possible default
rules to adopt. The rule could be chosen by looking to sociological
data to determine which rule most parties already expect in various
circumstances; it could also be chosen by appealing to some substan-
tive value such as economic efficiency, or Rawls’ difference principle,
or any other view about what makes some kinds of contractual rela-
tionships more valuable than others. Thus, even if those principles
have been rejected as valid justifications for the binding force of
promises, one or more of them must still be selected to provide the
default rules for parties who have not unambiguously specified some
other rule in their contract.

The reason that misrepresentation and autonomy-based theories
are unhelpful in the selection of default rules is that, of all the philo-
sophical theories discussed earlier in section I.B, these two share the
characteristic of being completely content-neutral.®s They give rea-

64. Cf Barnett, supra note 56, at 185-95, 197 (arguing that individuals cannot alienate con-
trol over their persons, and thus have no right to provide for the remedy of specific performance
in contracts for personal services). Barnett would, however, allow individuals to alienate the
disjunctive right to “my personal services or their value in monetary damages, if I subsequently
choose not to perform™; he thus would not render contracts for personal services completely
unenforceable. /d. at 197.

65. A similar concept, “content independence,” is employed by Raz, Authority and Consent,
supra note 8, at 114-16 (discussing examples of content-independent reasons for action or belief,
including promises); see also J. RAz, PRACTICAL REASON AND NORMS, supra note 8, at 70
(**[B]oth [decisions and promises] are content-independent reasons: regardless what you promise
or decide to do you have a reason to do it because you have promised or decided.”).

Raz argued that theories describing the way in which promises constrain a promisor's subse-
quent deliberations — that is, theories of the sort discussed earlier in section LA — had to be
content-neutral, or else they could not explain the constraint generated by the promise, as op-
posed to constraints that might argue in favor of doing ¢ even if no promise had ever been made.
However, Raz in no way suggested that theories explaining the moral force of those constraints
(theories of the sort discussed supra in section 1.B) had to be neutral or indifferent with respect to
the content of g. If anything, his suggestions about the special value of certain kinds of relation-
ships suggest the contrary. Raz, Promises and Obligations, supra note 8, at 228.
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sons why an individual who has promised to do @ thereby incurs some
form of obligation to do @, regardless of how ¢ is filled in. The reason
for this neutrality is understandable: To do anything more requires a
theory that would tell people what kinds of promises they ought to
make. Unfortunately, the theorists’ reluctance to advise individuals as
to how they ought to exercise their freedom to fill in the content of @
leaves them equally unable to give legal systems any guidance about
how to fill in the content of g when contracting parties fail to specify
their preferred content. As a result, these two theories have nothing to
contribute to the selection of default rules governing such important
topics as implied terms and conditions, excuses, and remedies for
breach.

I should stress that this shortcoming in no way undercuts whatever
validity these misrepresentation or autonomy-based theories may have
in their original capacity, as justifications for the morally binding force
of promises. It simply means that if one of these theories is accepted
as the justification for the force of promises, some other theory or the-
ories must then be added to provide a basis for selecting appropriate
background rules. This other theory must be a theory that is not neu-
tral between the different ways of filling in the exact scope of the par-
ties’ obligation — for example, it must provide some reason for
preferring promises with an implied warranty to promises without an
implied warranty, or vice versa. In other words, this other theory
must rely on more than the value of individual autonomy or the value
of telling the truth.

III. Two EXAMPLES

Part II demonstrated that even if one accepts any of the misrepre-
sentation or autonomy-based theories as justifications for the moral
force of promises, there are still important choices to be made con-
cerning the values used to select the law’s background rules. Unfortu-
nately, these choices usually receive much less attention from those
who write about contract law from the standpoint of misrepresenta-
tion or autonomy-based theories. As a result, those authors often end
up defending their choice of default rules on an indefensibly ad hoc
basis. At other times, they are led to oppose certain default rules un-
necessarily, simply because those default rules are supported by cer-
tain values that were rivals to the misrepresentation or autonomy-
based theory at the level of a justification for the moral force of
promises. The final part of this article illustrates the difficulties that
such theorists encounter by considering the theories of Charles Fried
and Randy Barnett. These two authors have provided the most care-
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ful and comprehensive of recent attempts to give contract law a solid
philosophical grounding. In addition, each rests his theory of why
promises are binding on some version of the value of individual free-
dom or the obligation to tell the truth.

A. Charles Fried

As noted earlier, Fried justifies the obligation to keep a promise
primarily by viewing it as a necessary corollary of individual auton-
omy. “If we decline to take seriously the assumption of an obligation
..., to that extent we do not take [the promisor] seriously as a per-
son.”® To be sure, Fried is somewhat ambiguous on this point, for he
also emphasizes the injury done to the promisee by the breaking of a
promise. For example, he argues that promise-breaking abuses the
promisee’s trust in the promise, thereby violating the Kantian injunc-
tion against treating other people as means rather than as ends.®” This
moves Fried much closer to the misrepresentation theorists: as Fried
himself puts it, promise-breaking “is like (but only /ike) lying.”’¢® But
since the autonomy-based and misrepresentation theories are equally
unhelpful when it comes to the selection of default rules, an exact clas-
sification of Fried’s position as between these two theories is unneces-
sary to my analysis.

1. Expectation Damages

On the question of the appropriate remedy for breach, Fried sup-
ports the expectation measure of damages, which is designed to give
the promisee the same benefits he would have received had the prom-
ise been kept. According to Fried, “[i]f I make a promise to you, I
should do as I promise; and if I fail to keep my promise, it is fair that I
should be made to hand over the equivalent of the promised
performance.’’®?

A moment’s consideration, however, will show that this conclusion
cannot be derived solely from the value of individual freedom and au-
tonomy. Fried may well be correct that, in order to give free rein to an

66. C. FRIED, supra note 1, at 20-21.

67. Id. at 16. 1 am indebted to John Gardner for pointing out this ambiguity in Fried's
position.

68, [fd. Fried refuses to join the misrepresentation theorists entirely because he interprets the
obligation to tell the truth as an obligation not to lie knowingly, thereby imposing no restriction
at all on a promisor who at the time of her promise intended to keep the promise. fd. at 17.
Under the broader version of that obligation endorsed by most misrepresentation theorists, the
difference between their theory and Fried's would become very small. See supra note 35 and
accompanying text.

69. C. FRIED, supra note 1, at 17.
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individual’'s autonomy, “[i]t is necessary that I be able to make non-
optional a course of conduct that would otherwise be optional for
me.”’® But almost any remedy — reliance damages, punitive dam-
ages, specific performance, etc. — makes the promised course of con-
duct non-optional to some degree, depending on the severity of the
threatened penalty. There is surely nothing in the idea of individual
autonomy that requires the exact degree of non-optionality provided
by the expectation measure. The idea of individual autonomy does
suggest that individuals should be allowed to make their conduct
nonoptional to any extent they choose, by specifying one of these rem-
edies in their contract. But the law must still select one of these reme-
dies as the default rule, and nothing in the notion of individual
autonomy gives any reason for favoring the expectation measure over
any of the others.”

Fried might, of course, have some other value in mind which ex-
plains why the expectation measure is to be preferred (unless the par-
ties specify otherwise) over any of the other possible measures. For
example, Fried might believe that the expectation measure promotes
economic efficiency, or better satisfies Rawls’ difference principle, or
would better solve most coordination problems. However, no such ar-
gument is made anywhere in his book.

Alternatively, Fried might be appealing to data about people’s ex-
isting beliefs to justify his preference for the expectation measure. He
cannot be relying on existing nonlegal practices, for studies of those
practices show that people often do not demand (or offer) expectation
damages in cases of unexcused nonperformance.’>? However, Fried
might be taking existing /egal practices as his normative benchmark,
for Anglo-American law often does employ the expectation measure of
damages. That is, Fried’s argument might be that because the law
adopts liability for expectation damages as one incident of the obliga-
tion of promising, anyone who promises thereby accepts that liability
as one of the rules of the game. If this is Fried’s argument, though, his
theory cannot be what justifies the law’s choice of the expectation mea-
sure. The same argument would work equally well to explain why an
individual was obliged to respect any other damage rule the law hap-
pened to have adopted.

70. Id. at 13.
71. For similar criticisms of Fried's autonomy-based argument for expectation damages, see
Epstein, B d For bility: C ial Damages in the Law of Contract, 18 J. LEGAL

S';'UD, 105, 106-08 (1989); Farber, Book Review, 66 MINN. L. REV. 561, 564-65 (1982).

72. E.g., Epstein, supra note 71, at 112-21; Macaulay, Non-Contractual Relations in Business:
A Preliminary Study, 28 AM. Soc. REV. 55 (1963).
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Fried’s only other argument in favor of the expectation measure is
really an argument against one of the possible alternatives, the reliance
measure of damages. When addressing the possible justifications for
the binding force of promises, Fried argues against the theory that
promises are binding only because promise-breaking would injure
those who relied on the promise. Fried goes on, however, to treat his
argument against that justification for the binding force of promises as
also being an argument against adopting the reliance measure of dam-
ages as a default rule.”® That is, he seems to assume that the reliance
measure of damages could only be justified as a default rule if one first
accepted the promisee’s reliance as an explanation for the binding
force of a promise.

If this is Fried’s argument, it rests on a non sequitur. Granted, one
way of arguing for the reliance measure of damages would be to argue
that the reason promises are binding is because promise-breaking in-
jures those who rely on the promise. However, it hardly follows that
this is the only way that the reliance measure of damages can be sup-
ported, or that rejection of the reliance justification for the binding
force of promises also entails rejection of the reliance measure of dam-
ages. This error becomes even more obvious when it is recalled that
we are considering the reliance measure of damages as a default rule,
which would still leave the parties free to specify the expectation mea-
sure (or any other measure of damages) in its place. Adopting the
reliance measure merely as a default rule is in some ways inconsistent
with the theory that promises are binding only in order to prevent
reliance losses, for a default rule lets the parties agree to other damage
rules which would effectively make their promise binding even in the
absence of any reliance losses. The notion of reliance damages as a
default rule seems much more compatible with the views of someone
like Fried, who believes that the binding force of promises derives en-
tirely from the freedom of the individual promisors.

In a nutshell, then, the difficulty with Fried’s position on expecta-
tion damages is the difficulty identified earlier in Part II of this article.
Any damage measure is consistent with the ideal of individual auton-
omy, as long as it is adopted solely as a default rule, since any default
rule expands the promisor’s options by making it easier for her to
make a certain kind of promise. Fried must therefore invoke some
other value in order to decide which of the many damage rules to
select as a starting point. Moreover, that value will necessarily be one
which Fried rejected as a possible justification for the binding force of

73. C. FRIED, supra note 1, at 18-19.
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promises, for the only value serving that role for Fried — the value of
individual autonomy — is equally consistent with all default rules. To
choose a default rule, then, Fried has to let one of the other values
back into the analysis, and the only question is which one.

2. Rescission

Fried encounters a similar problem when he addresses the question
of whether a promisee’s only remedy for nonperformance is to sue for
expectation damages, or whether the promisee should also have the
option of rescinding the contract and recovering any advance pay-
ments. Such an option could be extremely important to the promisee
if, for example, the market price of the promised goods had fallen
since the time of the contract. In such a case, the promisee would
much prefer to get his money back and buy the goods elsewhere (at
their new, lower price), rather than merely being allowed to recover
from the promisor the market value of any goods that were defective
or were not delivered.

Fried initially seems to regard the promisee’s right to rescind the
contract as being a natural corollary of the binding force of promising.
“Parties bind themselves reciprocally. If one party treats himself as
not bound, the other may also treat himself as not bound. By breaking
his contract, a contractual partner not only opens himself up to claims
for damages but releases his opposite number.”’* This argument,
though, is subject to the same objections as Fried’s argument about the
expectation measure. While a system of promising with that default
rule would certainly expand a promisor’s freedom, so too would an
institution of promising with any other rule as its default rule. The
quoted passage merely asserts that our system of promising contains
rescission as one of its default remedies, without doing anything to
Jjustify that rule.

Interestingly, in this case Fried anticipates this very criticism.
That is, he acknowledges that it is possible for contracting parties to
provide either (a) that nonperformance by one party releases the other
party from the contract (in legal terms, making the promises condi-
tional) or (b) that nonperformance by one party does not release the
other party from the contract, but only exposes the first party to a suit
for damages (in legal terms, making the promises independent). He
also notes that such provisions need not be explicitly stated to be effec-
tive.”s In other words, Fried recognizes that there are (at least?) two

74, Id. at 117.
75. Id. at 118-23.
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possible damage rules which parties should be free to invoke, and that
the law must somehow decide which rule to treat as invoked in any
particular case. As he puts it much earlier in the book, “does your
breaking your promise cancel my reciprocal obligation to you or just
give me a remedy for my disappointment? There is no obvious a priori
reason for one or the other response.”’®

In this case, Fried resolves the dilemma by an explicit appeal to
existing expectations, which he reads as supporting a default rule that
includes the remedy of rescission. In his words, “[a]ny other outcome
would disturb the expectations on which contractual terms are usually
established.”’? Unfortunately, Fried says nothing to explain why the
expectations of most people in the community should necessarily be
dispositive in any individual case. Indeed, at other points in his analy-
sis Fried seems to view the enforcement of community expectations as
somehow inconsistent with promissory principles, belonging more to
the realm of tort.”® The problem, of course, is that Fried has to look
to some outside value to decide whether rescission ought to be ac-
cepted as a normal default remedy. In this instance, he “solves” that
problem simply by asserting that community expectations ought to
govern the matter, without attempting any defense of that position.

3. Other Default Rules

Similar difficulties resurface when Fried turns to the rules gov-
erning excuse for impracticability, frustration, or mistake. However,
Fried takes a somewhat different approach to the selection of the ap-
propriate default rules for these subjects. Fried sees these rules as nec-
essary to fill the “gaps” in the parties’ agreement concerning problems
which in some sense were unexpected, and for which neither party had
agreed to assume responsibility. Because these rules relate to issues
outside the scope of the parties’ agreement, Fried argues that their
justification need not rest on his theory of promises as exercises of
individual autonomy. Instead, Fried views these rules as justified by
nonpromissory principles such as fault (responsibility for negligently
inflicted losses), or what he calls altruism (sharing among members of

76. Id. at 46 n.*,
77. Id. at 118 (emphasis added). Fried cites no sociological data to support this claim.

78. Cf id. at 4
Now tort law typically deals with involuntary transactions — if a punch in the nose, a traffic
accident, or a malicious piece of gossip may be called a transaction — so that the role of the
e ity in adjudicating the conflict is particularly prominent. . . . In contrast, so long as
we see contractual obligation as based on promise, on obligations that the parties have them-
selves assumed, the focus of the inquiry is on the will of the parties.
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a community).” In this context, then, Fried clearly recognizes that he
must appeal to substantive, non-content-neutral values.

Fried also believes that many of the rules governing contract for-
mation must depend on values other than individual autonomy. Ex-
amples include the common law’s “mailbox rule,”” which provides that
an offer cannot be revoked after an acceptance has been posted by the
offeree; or the rule that an offer is deemed to lapse (and cannot later be
accepted) if it has once been rejected by the offeree. In this area, Fried
explicitly recognizes that any number of different default rules are con-
sistent with his theory of promises, and that the offeror should be per-
mitted to specify in her offer whatever rules she wants to apply.5°
Indeed, on the question of which default rule to adopt, he states that
“there are no reasons in principle, nothing entailed by the concepts
themselves, only considerations of fairness and convenience.”$! In an-
alyzing particular rules, he usually takes the position that the most
sensible default rule would be whichever one most offerors would pre-
fer, for that rule saves a majority of offerors the trouble of having to
specify a different rule. He then embarks on an analysis of the costs
and benefits of each rule to try to determine which rule most offerors
would prefer.$?

In each of these areas, then, Fried is perfectly willing to appeal to
some non-content-neutral value such as “fairness and convenience,”
even though those may not be the values which justify the binding
force of promises. Once again, though, Fried never explains why he
chooses the particular values he does. For example, why do the rules
governing contract formation rest on arguments of ‘“‘convenience”
about the rule that most promisors would prefer, while the rules gov-
erning impracticability and mistake rests on principles of “fairness”
such as equal sharing? The rules governing impracticability and mis-
take are always subject to variation by the parties’ agreement, so the
argument that the law should adopt whatever rule most parties would
prefer (in order to save them the trouble of specifying otherwise)
would seem just as strong when applied to those issues. Alternatively,
if considerations of fairness trump the convenience of the promisor in
contracts involving unanticipated risks, why should they not also

79. Id. at ch. 5; see also id. at ch. 6 (taking a similar approach to the implied obligation of
“good faith™). For eriticisms of this aspect of Fried's theory, see Atiyah, Book Review, 95
Harv. L. REv. 509, 520-23 (1981), and Reiter, Good Faith in Contracts, 17 Var. U. L. REv.
705, 719-23 (1983).

80. C. FRIED, supra note 1, at 47-51.

81. Id. at 49.

B2, See id. at 49 n.* (discussing the rule that an offer lapses once it is rejected by the offeree);
id. at 52 (discussing the mailbox rule).
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trump the convenience of offerors in cases of offers that are delayed in
the mail? Without any explicit theory explaining when each of these
different values is an appropriate guide, Fried’s appeal to different val-
ues in different contexts looks more like an ex post rationalization of
the rules of contract law than a philosophical justification of those
rules.

Fried is also on weak ground in explaining his willingness in the
areas of impracticability and mistake to make an explicit appeal to
values other than individual autonomy, when he was unwilling to al-
low such appeals in considering the expectation measure of damages.
Fried’s only justification for looking beyond considerations of individ-
ual autonomy when deciding on the rules governing impracticability
and mistake is his belief that most parties do not consciously consider
the rules they wish to apply to such unexpected contingencies, so en-
forcing any particular rule can only be justified as a form of involun-
tary liability.®*> The same is true, however, of parties who make
promises without consciously considering what remedies would be
available if the promisor fails to perform without an acceptable ex-
cuse.® If values other than individual freedom and autonomy can be
invoked to set the default rules governing impracticability and mis-
take, it is hard to see why they cannot also be invoked to set the de-
fault rules governing remedies for nonperformance.

When all is said and done, then, Fried’s theory about what justifies
the binding force of promises — the theory which derives promises’
force from considerations of individual freedom and autonomy —
plays very little role in his derivation of any of the relevant default
rules. Unfortunately, Fried’s preoccupation with his theory of promis-
ing seems to prevent him from developing a coherent theory of the
values that should play a role in selecting default rules. Sometimes
Fried relies on people’s existing expectations; sometimes he uses eco-
nomic arguments; sometimes he rests on principles of “fault” or “al-
truism”; and sometimes, as in the case of expectation damages, he
advances no justification at all. Such a scattershot approach to the
selection of default rules does little to advance our understanding of
contract law.

B. Randy E. Barnett

As noted earlier, Barnett views promises as transferring to the

83. Jd. at 60.

84. See supra note 60. A similar point has been made by Atiyah, Misrepresentation, War-
ranty, and Estoppel, 9 ALBERTA L. REv. 347, 353 (1971).
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promisee the promisor’s property right in the promised good or ser-
vice. He therefore treats the obligation to carry out a promise as a
specific instance of the more general obligation to respect property
rights.®5 While this explanation of the binding force of promises dif-
fers from Fried’s in some respects, Fried and Barnett are actually very
close on the underlying question of why anyone is obliged to respect
property rights (in Barnett’s case) or promises (in Fried’s). Just as
Fried defended the obligation to keep a promise on the ground that the
power to make binding promises is a necessary corollary of individual
liberty, Barnett sees the power to make binding transfers of property
as justifiable on essentially libertarian grounds.®¢

Unlike Fried, however, Barnett does not view the obligation to
carry out one’s promise as binding only when the promisor truly and
subjectively agrees to undertake that obligation. Barnett argues that
any workable system of property rights must make use of clear signals
of entitlement — boundary markers and title recordation in the case of
real estate; objective manifestations of consent in the case of contracts
— in order to give maximal guidance to those who need to know what
their rights are.®” Thus, in Barnett’s view it is not inconsistent with
individual liberty to hold individuals liable whenever they manifest
their consent to an obligation, even if they subjectively intended to
consent to no such thing. According to Barnett, a contrary rule would
be inconsistent with the equal liberty of others, who may need to know
whether the individual is subject to an obligation or not.8

Thus, an important operational difference between Barnett and
Fried lies in Barnett’s willingness to endorse the objective theory of
interpretation as applied to contract law.8® This frees Barnett from at
least one of the difficulties faced by Fried. Fried believed that any
background rules pertaining to promissory matters could rest only on

85. See supra notes 21-22 and accompanying text.

86. Barnett, supra note 21, at 297-99. At least, if one asks why individuals should have the
authority to decide whether and when to transfer away their property rights, Barnett’s answer is
libertarian: Such a right is the best way of ““facilitating freedom of human action . . . ." Id. at
297. If one asks why freedom of action is itself a desirable thing, his answer sounds closer to
economic or utilitarian notions of preference-satisfaction: Liberty is the best way of facilitating
individuals' “pursuit of survival and happiness.” Barnett, Pursuing Justice in a Free Society:
Part I — Power v. Liberty, 4 Crim. JusT. ETHICS 50, 57 (Summer/Fall 1985). Barnett differs
from most economists, however, in his willingness to endorse a particular “vision of the good life
for men,” rather than relying solely on empirical observations about what people happen to
prefer. Jd. at 71 n.49. Since freedom itself is the only aspect of Barnett's vision of the good life
that he invokes in his writings about contract law, it seems appropriate to describe his position as
resting ultimately on the value of individual freedom.

87. Barnett, supra note 21, at 301-07.

88, Id. at 305-06.

89. Id. at 300-09; ¢f C. FRIED, supra note 1, at 61-67 (criticizing the objective theory of
interpretation as inconsistent with individual liberty).
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the value of individual autonomy; he therefore had to exclude large
areas of contract law (e.g., mistake, impracticability, and offer and ac-
ceptance) from the promissory sphere, in order to accept default rules
in those areas which were based on other values.®® Barnett faces no
such obstacle to the acceptance of default rules based on other values,
for an “objective” interpretation of any given promise will necessarily
depend on factors other than the promisor’s subjective act of will.

However, Barnett still faces the task of figuring out just which val-
ues should inform the objective interpretation of any particular action
or agreement. Under Barnett’s view of promises as marking consent
to the transfer of property rights, the rules governing each party’s obli-
gations can be described by specifying exactly which rights have been
transferred. To use one of Barnett’s examples, if a person who agrees
to a sale of a car is best viewed as making an unconditional transfer of
the right to that car, the buyer would be entitled to specific perform-
ance if the seller fails to hand over the property. If the seller is instead
viewed as making a conditional transfer of the right to the car or the
right to damages for nonperformance, the buyer could not sue for spe-
cific performance, but only for monetary damages.®' As Barnett puts
it elsewhere, “[m]ost ‘real world’ contractual disputes involve deter-
mining precisely which rights were intended to be transferred by the
parties.”®2 While this passage could be read as referring to the actual,
subjective intentions of the parties, his other writing makes it clear
that the only relevant intentions are those indicated by all the objective
markers of consent.??

Unfortunately, Barnett does not tell us how to decide which rights
we should deem transferred by any particular set of objective indica-
tors. In some cases, he looks solely to existing expectations about the
obligations normally assumed by parties in similar circumstances. For
example, Barnett would usually resolve the issue discussed in the pre-
ceding paragraph in favor of the specific performance remedy, treating
the parties as agreeing to an absolute transfer of rights (unless the con-
tract specifies otherwise). His principal rationale for this result is that
“most people would expect that when the contract is executed [the
buyer] has a right to the specified land or car.”?*

90. See supra notes 79-84 and accompanying text.

91. Barnett, supra note 56, at 195-96.

92. Barnett, Squaring Undisclosed Agency Law with Contract Theory, 75 CALIF. L. REV.
1969, 1979 (1987).

93, Barnett, supra note 21, at 301-07.

94. Barnett, supra note 56, at 195. But ¢f infra note 95. Barnett also argues that his pre-
ferred rule would properly place the burden of arguing against specific performance on the guilty
breacher, rather than on the innocent plaintiff. See Barnett, supra note 56, at 182, However, this
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At other times, Barnett relies on economic arguments about the
efficiency of various rules. For example, he suggests that his presump-
tion in favor of specific performance might be reversed in cases where
specific performance would be extremely difficult for the seller and a
fungible replacement good is easily available to the buyer.®* On an-
other topic, he argues that an employer who hires an employee but
then dismisses him before the job has even begun should normally be
treated as having assumed responsibility for any reliance losses the em-
ployee suffers — for example, if the employee has given up his prior
job or incurred significant moving expenses. Barnett’s rationale is a
straightforward economic one: employers usually have better infor-
mation about the risk that the employee will not be needed, so employ-
ers will usually be the better risk bearer.”® At other times, though,
Barnett seems to view his theory as not requiring any explicit recourse
to economic analysis. For example, he asserts that even if his consent
theory is consistent with the dictates of economic efficiency, it is still
superior because its outcomes can often be determined ‘“without
resorting to an explicit efficiency analysis.”*7

Even more troubling, on other occasions Barnett (like Fried) seems
to believe that certain default rules are somehow inherent in the con-
cepts employed by his theory and therefore do not require normative
justification of any sort. As an example, consider Barnett’s analysis of
the undisclosed agency problem which arises when an agent 4 buys
goods from a third party T and turns them over to his undisclosed
principal UP, whereupon UP gives A money to pay T for the goods,
but 4 becomes insolvent and T never receives his payment.®® Barnett
concludes that T can sue UP to collect his payment, even though this
will make UP pay twice, once to the now-insolvent 4 and once to T.
Barnett’s argument is that the agency agreement between UP and 4
authorized A to transfer to 7" any of UP’s rights. Once A4 entered into
the purchase agreement with 7, then, the transfer to T of UP’s owner-

argument is clearly incorrect, for we cannot decide whether the seller is guilty of a breach until
after we decide how to interpret the transaction. If the transaction is best interpreted as transfer-
ring the right to the specified good or to its equivalent in monetary damages, there is nothing
“guilty” in the seller paying monetary d ges instead of handing over the good.

95. Barnett, supra note 56, at 196 n.59 (“Where these circumstances can be shown to exist. . .
it may no longer be safe to presume that sellers would have consented to specific relief."”). Bar-
nett would also refuse to allow specific performance in contracts for personal services. See supra
note 64 and accompanying text. But this is because he believes people should not have the
authority to limit their future freedom to this extent.

96. Barnett & Becker, Beyond Reliance: Promissory Estoppel, Contract Formalities, and Mis-
representations, 15 HOFsTRA L. REV. 443, 478-80 (1987).

97. Barnett, supra note 92, at 1976.
98. Id. at 1984,
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ship of the purchase price became an accomplished fact, and UP
therefore had no right to resist 7’s demand for payment.®®

While this description of the transaction may be consistent with
the rules of agency law, it in no way justifies or explains those rules.
The problem is that Barnett never justifies his construction of the un-
derlying agency agreement between UP and A, which he reads as em-
powering A to make an unconditional transfer of UP’s rights. At least
as a matter of logic, that agency agreement could equally well be inter-
preted as giving A the more limited power to make a conditional trans-
fer of UP’s rights (conditional on A4’s not becoming insolvent), thereby
putting the risk of 4’s insolvency on T rather than on UP. Either
arrangement is perfectly consistent with the principle of giving fair
notice to 7, as long as the legal rule is clear in advance so that T
knows the degree of risk he is being asked to assume. To put the same
point slightly differently, either rule would represent a perfectly “ob-
jective” interpretation of the agreement. To argue for one rule over
the other, Barnett would have to point to some other reason — effi-
ciency, existing expectations, etc. — to explain why it was better to
put the risk of 4’s insolvency on UP rather than on 7, at least as a
presumptive matter. He would then have to explain why the reason he
selected (efficiency, or whatever) was the appropriate principle to look
to in selecting a default rule.

In discussing a more complex problem of undisclosed agency law,
Barnett does suggest an awareness of some of these difficulties. In a
footnote, he states:

Developing a consent theory’s approach to construing contractual intent
when parties are silent on an issue would require a lengthy and separate
treatment. Such an effort would involve, among other topics: (1) a dis-
cussion of tacit versus expressed knowledge; (2) the presumption that the
parties intended what most similarly situated parties would have in-
tended ex ante, thus putting the onus on a minority of parties to express
their dissent from the majority by an express term; and (3) the likely
incentive effects of the principles of construction on the bargaining be-
havior of other parties.!%0
Other topics for discussion could easily be added to this list — for
example, (4) the conditions under which transaction costs make it dif-
ficult for parties to vary the default rule by an express term to the
contrary, and (5) the principle that ought to be used to select the de-
fault rule in those cases where whatever rule the law selects is likely to

99. Id. at 1984-85.
100. Id. at 1986 n.71.
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remain in force for most parties.!0!

What Barnett does not seem to realize, however, is how little can
be accomplished with respect to the content of the law’s background
rules until this “lengthy and separate treatment™ has been completed.
Without a theory of interpretation, the only guidance we are left with
in selecting default rules is that the law should take an objective ap-
proach to interpretation. But to endorse an objective approach is
merely to identify one factor — the secret, subjective intention of
either party — which should nor be used as a reason for preferring one
rule over another. It says nothing about which factors should be con-
sidered. It thus leaves unresolved all the debates concerning the role
of efficiency as a goal of contract law, or the extent to which contract
law should be shaped by redistributional concerns or other values.
Barnett may have rejected those values as inadequate explanations for
the binding force of promises, but their role in the selection of default
rules remains completely open.

CONCLUSION

Debates over the question of why promises are binding will no
doubt continue to occupy the attention of philosophers and legal
scholars. Such debates raise issues that are fundamental to western
political thought — issues such as individual freedom versus collective
control, economic efficiency versus non-economic values, or (more
generally) consequentialist systems of ethics versus deontological ones.
Any question that offers such a tempting array of topics will always be
the subject of frequent visits by scholars, and the question of why
promises are binding is no exception.

My thesis is that debates over the question of why promises are
binding do much less than is commonly supposed to settle the role to
be played by efficiency, non-economic values, or ethical theories gener-
ally in selecting contract law’s background rules. More precisely, I
have argued that certain answers to the question of why promises are
binding do nothing to settle these larger issues. Theories that explain
the binding force of promises by pointing to the value of individual
freedom, or the obligation to tell the truth, may well be valid answers
to the question of why promises are binding. But truth and freedom
can usually be served equally well by any background rule, so some
other value must be introduced to explain why any one rule ought to
be chosen over any other. And when we ask which values ought to be

101. For a discussion of these issues from an economic perspective, see the articles cited
supra in note 3.
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introduced for this purpose, we thereby reopen the entire debate about
the role of efficiency, non-economic values, and other ethical theories.
Even if we have rejected any particular value as an explanation of why
promises are binding in the first place, that does not settle the question
of whether that value can or should be used in selecting a default rule.

In short, much of the current philosophical debate about the bind-
ing force of promises is simply irrelevant to contract law’s choice of
background rules. Legal philosophers who are interested in the con-
tent of contract law should direct their energies to this question, and
not solely to the question of why promises ought to be binding.
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THE DIVERGENCE OF CONTRACT AND PROMISE

Seana Valentine Shiffrin”

In U.S. law, a contract is described as a legally enforceable promise. Seo to make a
contract, one must make a promise. The legal novms regulating these promises diverge in
substance from the moral novms that apply to them. This divergence raises questions
about how the moval agent is to navigate both the legal ami moral systems. This Article
provides a new fi kto I the divergence lcgdnmandmoml
norms generally and applies it to the case of ts and promises. It introduces and
defends an app h to the relationship b wo‘mllly and law that adopls the
perspective of moral agents subject to ba&h sets of novrms and argues that the law should
accommodate the needs of moval agency. Although the law should not aim to enforce
interpersonal movality as such, the law's content should be compatible with the
conditions necessary for moral agency to flourish. Some aspects of contract not only fail
ta support the morally decent person, but also contribute to a legal and social culture
that is difficult for the movally decent person to accept. Indeed, U.S. contract law may
sometimes make it harder for the movally decent person to behave decently.

INTRODUCTION

In U.S. law, a contract is described as a legally enforceable promise.
So to make a contract, one must make a promise. One is thereby si-
multaneously subject to two sets of norms — legal and moral. As I
argue, the legal norms regulating these promises diverge in substance
from the moral norms that apply to them. This divergence raises
questions about how the moral agent is to navigate both the legal and
moral systems. In this Article, I provide a new framework to evaluate
the divergence between legal norms and moral norms generally and
apply it to the case of contracts and promises.

By claiming that contract diverges from promise, I mean that al-
though the legal doctrines of contract associate legal obligations with
morally binding promises, the contents of the legal obligations and the
legal significance of their breach do not correspond to the moral obli-
gations and the moral significance of their breach.! For instance, the

* Professor of Philosophy and Law, University of California, Los Angeles. I am grateful for
help and critical comments from Iman Anabtawi, Sarah Coolidge, Richard Craswell, Meir Dan-
Cohen, Ronald Dworkin, Melvin Eisenberg, Barbara Fried, Ja.mes Gordley, Mark Greenherg,
Tom Grey, Jefirey Helmreich, Barbara Herman, Doug Kysar, 5 M Liam Murpt
Thomas Nagel, Melanie Phillips, Todd Rakoff, Jennifer Roche, Wlllls.ln Rubenstein, Steven Shif-
frin, and audience members at the Analytical Legal Philosophy Conference, Boalt Hall, the Har-
vard Law School Faculty Colloguium, the NYU Law and Phil hy Colloqui the Sep
Group, and the Stanford Legal Studies Colloquium. This Article began as the Kadish Lecture at
Boalt Hall and I am especially grateful to Sandy Kadish for its instigation.

I Although this Article discusses those aspects of contract that diverge from promissory
norms, other parts of contract law depend fairly explicitly upon a variety of moral judgments and

709
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moral rules of promise typically require that one keep a unilateral
promise, even if nothing is received in exchange. By contrast, contract
law only regards as enforceable promises that are exchanged for some-
thing or on which the promisee has reasonably relied to her detriment.
When breach occurs, the legal doctrine of mitigation, unlike morality,
places the burden on the promisee to make positive efforts to find al-
ternative providers instead of presumptively locating that burden fully
on the breaching promisor. Morality classifies intentional promissory
breach as a wrong that, in addition to requiring compensation, may
merit punitive reactions, albeit sometimes minor ones; these may in-
clude proportionate expressions of reprobation, distrust, and self-
inflicted reproofs, such as guilt. Contract law’s stance on the wrong-
fulness of promissory breach is equivocal at best, manifested most
clearly by its general prohibition of punitive damages.

To analyze this substantive divergence between legal and moral
norms, I introduce and defend an approach to the relationship be-
tween morality and law that adopts the perspective of moral agents
subject to both sets of norms and argue that the law should accommo-
date the needs of moral agency. Although the law should not aim to
enforce interpersonal morality as such, the law’s content should be
compatible with the conditions necessary for moral agency to flourish.
Some aspects of U.S. contract law not only fail to support the morally
decent person, but also contribute to a legal and social culture that is
difficult for the morally decent person to accept. Indeed, U.S. contract
law may sometimes make it harder for the morally decent person to
behave decently.

For some, the divergence between contract and morality calls for a
direct condemnation of contract law’s content. If contract law’s busi-
ness is to enforce promises, its structure, as a whole, should reflect the
moral structure of promises.? Others regard the divergence between

concepts, not to mention the concept of a promise itself. For instance, the past consideration doc-
trine contains an exception for cases in which there is an independent moral obligation to do what
one has promised. See E. ALLAN FARNSWORTH, CONTRACTS §§ 2.7-2.8, at 56-63 (4th ed.
2004). Some cases and doctrines involve appeal to moral concepts of fairness or reasonableness.
Not all of these cases and doctrines can be recast more narrowly as judgments about what justice
requires. Aspects of the immorality doctrine, for instance, may not be reducible to efforts to en-
force the spirit or the letter of other aspects of public policy. This partial convergence between
morality and contract would call for justification if one took the position that contract and prom-
ise are entirely separate domains.

1 See, e.g., Peter Linzer, On the Amoralily of Contract Remedies — Efficacy, Equity, and the
Second Restatement, 81 COLUM. L. REV. 111 (1981); Frank Menetrez, Consequentialism, Promis-
sory Obligation, and the Theory of Efficient Breach, 47 UCLA L. REV. 859, 879-80 (2000). Pro-
fessor Charles Fried seems to take this position in Contract As Promise. See CHARLES FRIED,
CONTRACT AS PROMISE 1-3, 17=21 (1081); see alse id. at 17 (“The moralist of duty thus posits a
general obligation to keep promises, of which the obligation of contract will be only a special case
— that special case in which certain promises have attained legal as well as moral force.”). At
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contract norms and moral norms as not significant per se, whether
because the law, especially private law, should not directly enforce mo-
rality as such, or because promise and contract occupy different realms
with independent purposes: promise establishes rules for formalizing
trust in interpersonal interactions; contract establishes rules that help
to enable a flourishing system of economic cooperation for mutual
advantage.®

My own view does not fit neatly into either of these camps, which I
see as marking two poles of a broader, but artificial, dichotomy. This
dichotomy seems to be the product of a set of familiar but overly gen-
eral, overly blunt questions, such as whether law should reflect inter-
personal morality and, in particular, whether contract should mirror
the moral rules of promising. These questions frame the issues in ways
that obscure an important position about the relation between legal
and moral norms that maintains that the law should accommodate
moral agency, but neither directly reflect nor entirely ignore interper-
sonal morality. The law must be attentive to the full range of norma-
tive positions because law represents a special form of normative co-
operative activity. Yet, because law is a cooperative activity of mutual
governance that takes institutional form, its normative values and

points, though, Professor Fried's position is more qualified and ambiguous. It may well be com-
patible with the ideas I develop below.

Professor Fried's substantive criticisms of contract’s moral content, however, are limited to
the consideration doctrine. Interestingly, Professor Fried does not discuss punitive damages. He
endorses the mitigation doctrine, characterizing it as an altruistic duty toward the promisor that is
without cost to the promisee. See id. at 131. Oddly, given his methodology, he does not consider
whether the norms of promising in fact include this duty. See LOuUIsS KAPLOW & STEVEN
SHAVELL, FAIRNESS VERSUS WELFARE 161 n.18 (2002) (mentioning Professor Fried's puzzling
endorsement of expectation damages rather than specific performance); DORl KIMEL, FROM
PROMISE TO CONTRACT 110-11 (2003) (discussing Professor Fried's treatment of mitigation).

3 See FRIED, supra note 2, at 2-3 (citing PATRICK ATIYAH, THE RISE AND FALL OF
FREEDOM OF CONTRACT (197g); LAWRENCE FRIEDMAN, CONTRACT LAW IN AMERICA
(1965); GRANT GILMORE, THE DEATH OF CONTRACT (1974); MORTON J. HORWITZ, THE
TRANSFORMATION OF AMERICAN LAW, 1780-1860, at 160210 (1977); Duncan Kennedy, Form
and Substance in Private Law Adjudication, 89 HARV. L. REV. 1685 (1976); Duncan Kennedy,
The Structure of Blackstone’s Commentaries, 28 BUFF. L. REV. 205, 356 (1979); Anthony T.
Kronman, Contract Law and Distributive Justice, 89 YALE L.J. 472 (1980); Ian R. Macneil, The
Many Futures of Contracts, 47 S. CAL. L. REV. 601 (1074)); see also KAPLOW & SHAVELL, supra
note 2, at 162-65, 182-85, 190-97 ( ing that promise-k ing notions conflict with a welfare-
maximizing view of contract and advocating the latter); Richard Craswell, Contract Law, Default
Rules, and the Philosophy of Promising, 88 MICH. L. REV. 489 (108g) [hereinafter Craswell,
Contract Law] (arguing that theories of p ise have little rel for the “background rules”
of contract); Richard Craswell, Two Economic Theories of Enforcing Promises, in THE THEORY
OF CONTRACT LAW 19 (Peter Benson ed., 2001) [hereinafter Craswell, Tivo Economic Theories];
Anne de Moor, Ave Contracts Promises?, in OXFORD ESSAYS IN JURISPRUDENCE 103 (John
Eekelaar & John Bell eds., 3d series 1987) (casting doubt on the equation of contract with
promise).
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principles may well be distinct from, though informed by, those com-
prising interpersonal morality.*

This Article approaches these topics by exploring the demands and
tensions to which contract law, in particular, subjects moral agents. It
starts from the more general premise that law must be made compati-
ble with the conditions for moral agency to flourish — both because of
the intrinsic importance of moral agency to the person and because a
just political and legal culture depends upon a social culture in which
moral agency thrives. The content and normative justifications of a
legal practice — at least one that is pervasive and involves simultane-
ous participation in a moral relationship or practice — should be ca-
pable of being known and accepted by a self-consciously moral agent.’
Legal rules must be constructed and justified in ways that take into
account the fact that law embodies a system of rules and practices that
moral agents inhabit, enforce, and are subject to alongside other as-
pects of their lives, especially their moral agency. Although I provide
some motivation for these premises from a liberal perspective, for the
most part I take them as starting points.

Part I expands briefly on these premises and on the distinctive lib-
eral approach they offer to problems concerning the intersection of law
and morality. The remainder of the Article applies this approach to
the specific problems raised by the divergence between contract and
promise. The overarching aim is to explore how an accommodationist
approach would frame some issues in contract and to identify some
new questions it would raise. This Article does not champion particu-
lar positions about the proper content of contract law, although toward
the end it gestures at an alternative theoretical conception of contract
informed by an accommodationist approach.

Part II argues that contract and promise do indeed diverge. Part
III argues that the divergence is problematic. Although the divergence
may not yield contradictory requirements, some prominent justifica-
tions for the divergent aspects of contract could not be known and ac-
cepted by moral agents. Further, the divergence raises the concern
that the culture created by contract law and its justifications might

4 See Barbara Herman, Reasoning to Obligation, 49 INQUIRY 44, 60 (2006) (observing that
coercion may be morally permissible and even required within a legal institutional context even
though it would not be justified in interpersonal contexts); Seana Valentine Shiffrin, Speech,
Death, and Double Effect, 78 N.Y.U. L. REV. 1135, 1181-84 (2003) (discussing the general point in
the context of the First Amendment and rules that govern intentions).

5 In a prior work, I used the perspective of our collective role as moral agents engaged in en-
forcement to justify the unconscionability doctrine. See Seana Valentine Shiffrin, Pat lism,
Ui ionability Doctrine, and A dation, 29 PHIL. & PUB. AFF. 205 (2000). Such argu-
ments might extend to some applications of the immorality doctrine as well. In this Article, I con-
sider our role as subjects of contractual rules, albeit subjects who have a role in the authorship of
the rules to which we are subject.
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make it more difficult to nurture and sustain moral agency, in particu-
lar the virtues associated with fidelity. Part IV rejects the suggestion
that these difficulties could be bypassed by disentangling promise and
contract through an explicit reconception of contract law as a norma-
tive system utterly distinct from promises. Contract law must at least
be constrained by some of the needs and rationales of the system of
promising. Part V closes with preliminary thoughts about how con-
tract theory could be continuous with (rather than merely cabined by)
these constraints.

I. MAKING ROOM FOR MORAL AGENCY

Two standard strains of argument address the relationship between
contract and promise. Reflective approaches take interpersonal moral-
ity as a template for legal rules, sometimes implicitly. Such approaches
operate as though the law should reflect everyday moral judgments
whenever possible, whether because this is the nature of law or be-
cause, as a matter of political philosophy, it is what law should aim to
do. A reflective approach may be particularly tempting in contract
law because contracts and promises are so closely intertwined.

By contrast, separatist approaches treat law and morality generally,
or contract and promise in particular, as independent domains. Some
separatists regard reflective approaches as illiberal. For normative,
political reasons, they regard it as inappropriate for the law to incorpo-
rate or enforce the rules of interpersonal morality as such. Other sepa-
ratists have different, positive reasons for treating the domains as dis-
tinct. They believe that law, or perhaps specifically contract, has its
own goals and purposes, such as establishing the foundation for a
maximally efficient system of exchange. Their pursuit does not require
engagement with other moral concerns. So, it is not the business of
contract law per se to reflect or respond to the norms of interpersonal
morality. Separatists acknowledge that individuals may be subject to
moral demands that regulate their behavior, but separatists nonetheless
maintain that compliance with these demands is each individual’s re-
sponsibility. Since contract law’s purpose is not to enforce interper-
sonal morality or promises as such, there is no special worry associated
with contract law’s divergence from promise. Participants in contract,
as in other legal domains, may have to constrain their pursuit of its
goals to accommodate other personal and social values, but that repre-
sents a flaw neither in the separatist conception of contract nor in its
divergence from promise.

Both approaches harbor some elements of truth and so neither
seems correct. I subscribe to an intermediate position that advocates
accommodating moral agency but not enforcing morality as such. I
agree with separatists that there is no direct and reliable route from
the content of interpersonal morality to the appropriate content of the
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corresponding area of law. Legal domains may pursue normative pur-
poses and principles of their own that are not straightforwardly de-
rived from interpersonal morality. Furthermore, the standard liberal
concerns about direct enforcement of morality have some traction.

It does not follow, however, that legal principles in these domains
should be entirely insensitive to or divorced from the demands of in-
terpersonal morality. Such insensitivity is not dictated by a commit-
ment to liberal principles. Liberalism does not require that the theory
of justice and the law must be predicated on a model that works
equally well for amoral and moral agents. Quite the contrary. John
Rawls’s theory, for example, explicitly and plausibly presupposes that
agents have developed moral capacities that underlie their capacity for
a sense of justice.® These moral capacities are not so fine-tuned that
they consist of only those abilities necessary to understand and comply
with the terms of justice narrowly understood. Rather, they depend on
a broader, fuller moral personality.

Indeed, mastery and appreciation of promissory norms must figure
among these requisite moral capacities, however broadly or narrowly
construed.” Absent a culture of general mastery and appreciation of
promissory norms and the moral habits and sensitivities that accom-
pany them, I doubt that a large-scale, just social system could thrive
and that its legal system could elicit general patterns of voluntary obe-
dience. Further, I doubt that, absent a strong promissory culture, the
individual relationships that give rise to and sustain moral agency and
relationships of equality could flourish. Whether or not all norms and
virtues of moral agency must be accommodated by the legal system,
those associated with promissory norms seem quite central to the pos-
sibility of a flourishing system of justice.®

6 See JOHN RAWLS, A THEORY OF Jus‘r[cs 395 537 ugm

7 See Seana Valentine Shiffrin, Promi ips, and Con ionalism 42—
52 (Dec. 1, 2006) (unpublished manuscript, on file with the Harvard Law School Library) (arguing
that promisors must have the ability to bind themselves with a promise “if they are to have the
ability to conduct relationships of adequate moral character”); see alse H.L.A. HART, THE CON-
CEPT OF LAW 197 (2d ed. 1994) (recognizing the social necessity of rules respecting promises);
RAWLS, supra note 6, at 346—48 (noting the obligation, derived from the “principle of fairness,” to
comply with promises). This is not to endorse the view that the duty to obey rests on a promise or
a contract.

& Some reports about Tongan and Iranian culture may complicate claims about the universal-
ity of promising, but it is difficult to determine exactly what they show. See Fred Korn & Shu-
lamit R. Decktor Korn, Where People Don't Promise, g3 ETHICS 445 (1983) (discussing the ab-
sence of promising in Tonga island culture); Michael Slackman, The Fine Art of Hiding What You
Mean To Say, N.Y. TIMES, Aug. 6, 2006, § 4 (Week in Review), at 5 (discussing the prevalence of
what appear to be insincere promises in Iranian culture). Some of this evidence could be inter-
preted to show that in some cultures, it is hard to tell when sincere commitments are expressed,
but not that promises as such have little or no significance. Further, the purported departures
from the culture of promising take place in contexts of h:erar:hlcal uncqual structures; thus, they
may not serve as counterevidence of the importance of p ising in ining social rel
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When the directives of law and morality regulate the same phe-
nomena, moral agents have to negotiate two distinct sets of norms.
The rules of contract and promise present a salient instance of this
navigation problem. Especially because there are moral duties to obey
the law, legal rules should be sensitive to the demands placed on moral
agents so that law-abiding moral agents do not, as a regular matter,
face substantial burdens on the development and expression of moral
agency.® Respecting this constraint yields an intermediate stance be-
tween the position that law should promote moral behavior for its own
sake and the position that interpersonal morality should be irrelevant
to the form and justification of law. To wit, even if enforcing interper-
sonal morality is not the proper direct aim of law, the requirements of
interpersonal morality may appropriately influence legal content and
legal justifications to make adequate room for the development and
expression of moral agency. The influence that is exerted, however,
need not result in efforts to mirror interpersonal morality closely.

of equality amid local conditions of vulnerability. Tongan society is so pervasively hierarchical
that much of its social interaction and dialogue is colored by status differences. See, e.g., Kerry E.
James, Tonga's Pro-Democvacy Movement, 67 PAC. AFF. 242, 243 (1904) (noting the Tongan “tradi-
tions of rank and hierarchy”); Adrienne L. Kaeppler, Poetics and Politics of Tongan Laments and
Eulogies, 20 AM. ETHNOLOGIST 474, 476 (1993) (drawing on Tongan rituals and pronounce-
ments to show that “hierarchical principles of status and rank pervade life and death”); Adrienne
L. Kaeppler, Rank in Tonga, 10 ETHNOLOGY 174, 174, 177, 188, 191 (1971) (arguing that the
inequality inherent in Tongan society remains in force and has withstood the small movement for
democratic reform); Kerry E. James, Pacific Islands Stakeholder Participation in Development:
Tomga 17 (World Bank, Pac. Islands Discussion Paper Series No. 4, 1998) (describing Tongan soci-
ety as traditional and hierarchical).

Similarly, Slackman describes the Iranian practice of fa'aref, a form of polite communica-
tion generally regarded as insincere, as developing from the need for suhlcrl'uge. agamsl oc:upiers
for example. See Slackman, supra. While perhaps not as all ical as Ton-
gan society, the context in which ta'arof occurs reflects q sl.at.us relationships. See, eg.,
WILLIAM O, BEEMAN, THE “GREAT SATAN" VS. THE “MAD MULLAHS™ HOW THE UNITED
STATES AND IRAN DEMONIZE EACH OTHER 43 (2005) (tracing U.S. misunderstanding of Iran
to Americans' failure to appreciate, among other things, that Iranian communication “tends to-
ward hierarchical skewing”); Anne H. Betteridge, Gift Exchange in Iran: The Locus of Self-
Identity in Social Interaction, 58 ANTHROPOLOGICAL Q. 190, 191 (1985) (arguing that ta'arof
reflects strategic rules for interaction among people of differing status, as contrasted with “inti-
mates”); Zohreh R. Eslami, Invitations in Persian and English: O: ihle or Genuine?, 2 IN-
TERCULTURAL PRAGMATICS 453, 456 (2005) (finding that communication involving ta'arof re-
flects the c icators' consci of their status differences); Laurence D. Loeb, Prestige
and Piety in the Iranian Synagogue, 51 ANTHROPOLOGICAL Q. 155, 156 (1978) (pointing out
that ta'araf was used “by the [Persian] elite to reinforce rank differentiation”). Professor Loeb
shows that a similar consciousness of rank guides the practice of ta'arof in a contemporary Iranian
synagogue. Loeb, supra, at 157.

9 T assume that the rules of morality have much content i of and prior
to the law. That is, their content is not fully determined by law’s contents and those moral prin-
ciples requiring obedience to law.

h )
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A. Liberalism and the Accommodation of Moral Agents

These reasons to reject separatist views do not commit us either to
a version of reflectivism or to some other illiberal approach. We can
be sensitive to the conditions for supporting moral agency and, for that
reason, fashion law to be responsive to the content of interpersonal
morality without running afoul of liberal strictures that counsel against
enforcement of morality or that declare the priority of the right over
the good.' Two main commitments underlie these strictures. First,
the theory of justice must be articulated and defended without relying
on any particular comprehensive theory of the good. Its contours are
not subject to objection on the mere grounds that they fail to promote
or reflect the commitments of any such theory. Second, agents have a
primary commitment to abide by the requirements of justice, a com-
mitment that overrides conflicts presented by agents’ specific concep-
tions of the good.

These commitments do not preclude efforts to ensure law’s com-
patibility with the conditions for moral agency. The idea that the right
is prior to the good does not entail that the law’s content should never
be sensitive to the norms of interpersonal morality. The requirements
of justice do not fully determine all aspects of law. Contract provides
a salient example. The principles of right may require a system of dis-
tributive justice, which may in turn require a system of contract. Any
adequate contract law may need to have certain features, but all of its
particulars may not be fully determined by the principles of justice
narrowly construed. For example, considerations of justice may not
decisively settle whether to adopt the mailbox rule. Settling the specif-
ics of contract law may depend, in part, on other features of the cul-
ture and the society, including components of interpersonal morality.
For instance, if contract law’s aim were to protect against harm suf-
fered from breach of promise, measured in terms of reasonable reli-
ance, what counts as a reasonable form of reliance might depend on
the cultural context and the degree to which easy trust is encouraged;
the degree to which trust is encouraged might, in turn, be a matter
settled partly by the norms of morality and not merely by cultural
customs.

To be sure, in many circumstances, liberal principles of justice may
preclude the direct implementation of moral commitments for their
own sake or direct appeal to them as a rationale for legal decisions.
Such principles prohibit both direct and indirect state pressure to en-
gage in activities whose value depends on authentic and voluntary

10 See, e.g., JOHN RAWLS, POLITICAL LIBERALISM 173-211 (1993); JOHN RAWLS, The Pri-
ority of the Right and Ideas of the Good, in COLLECTED PAPERS 449 (Samuel Freeman ed.,
1999).
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participation, such as which private relationships to pursue or which
ideas to express. Think of the speech and religion protections. Fur-
ther, to invoke a familiar Rawlsian theme, liberal principles prohibit
state endorsement of positions or values, social disagreement about
which creates the very need for a theory and system of justice, but re-
liance on which is not necessary for the system to fulfill its purposes.

Not all components of moral agency or principles of morality fall
into these special categories. In particular, the rules of promissory
commitment generally do not demand authentic endorsement or per-
formance for their value, nor are they controversial in the ways that
create the very need for a system of justice.!!

I advocate an intermediate position — that law’s contents must be
structured to make room for moral agents. It calls for the accommoda-
tion of moral agents, although the envisioned accommodation differs
from some other common forms and connotations of accommodation.!?
Often, “accommodation” refers to adjustments or exceptions to other-
wise valid laws that are made for unusual agents or outliers. The sort
of accommodation defended here, by contrast, is more foundational. It
would inform the guidelines for the shape of the general law and
would extend to all moral agents. It would not merely and weakly ex-
empt some agents from legal requirements to permit them to engage in
certain behaviors or ways of life. This version of accommodation con-
tains the stronger, positive requirement that the legal system’s rules
and justifications should be acceptable to moral agents without dis-
rupting their moral agency.

B. What Accommodating Moval Agency Requires

I have been arguing that the legal system should be fashioned, jus-
tified, and interpreted to accommodate the opportunity for the gov-
erned to lead a full and coherently structured moral life. What does
this commitment entail in the case of contract? I start from the follow-
ing premise: when a legal practice is pervasive and involves simulta-
neous participation in a moral relationship or practice, the content and
normative justification for the legal practice must be acceptable to a
reasonable moral agent with a coherent, stable, and unified personal-
ity. Law’s justification should not depend upon its being opaque or

Il Performance of some intrafamilial promises may be an exception, and this may in part
(though only in part) explain the resistance to enforcing intrafamilial promises. See, e.g, KIMEL,
supra note 2, at 72-87 (discussing the inadequacy of the contract framework for pursuing the
value of personal relationships); see also infra section ILA.2, pp. 724-26 (discussing mitigation);
infra section IILB.2, pp. 736-37 (discussing gift promises).

12 1 discuss some more familiar forms of accommodation and their role within liberalism in
Seana Valentine Shiffrin, Egalitarianism, Choice-Sensitivity, and Acc datis in REASON
AND VALUE: THEMES FROM THE MORAL PHILOSOPHY OF JOSEPH RAZ 270 (R. Jay Wallace
et al. eds., 2004), and Shiffrin, supra note 5.
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obscure or upon the ignorance, amorality, or split personality of the
citizens it governs.!* From this basic premise follow three more spe-
cific principles that regulate the interrelation between moral norms
and legal norms, at least in those pervasive, regular contexts that in-
volve the simultaneous participation of moral agents in parallel legal
and moral relationships or practices.

First, what legal rules directly require agents to do or to refrain
from doing should not, as a general matter, be inconsistent with lead-
ing a life of at least minimal moral virtue. “Minimal moral virtue”
should be understood in a way that does not presuppose any particular
comprehensive conception of the good or ideal of virtue.

Second, the law and its rationale should be transparent and acces-
sible to the moral agent. Moreover, their acceptance by the agent
should be compatible with her developing and maintaining moral vir-
tue. Although knowledge of the justifications of law is not required or
expected of every citizen, understanding the law’s rationale should not
present a conflict for the interested citizen qua moral agent. This is
not merely because the agent is subject to the law and that to which
she is subject should be justifiable to her. Within a democratic society,
the law should be understood as ours — as authored by us and as the
expression of our joint social voice.

This second principle governs both the reasons that actually moti-
vate government agents to impose and enforce divergent rules, as well
as the strongest available justifications for the divergence. Examina-
tion of the latter reveals whether the divergence is intrinsically prob-
lematic. This task is the focus of this Article. Nonetheless, it is possi-
ble for there to be an adequate theoretical justification for a divergent
rule that is not actually the basis of a court’s or a legislature’s adoption
of that rule. A court or legislature might be guided by poor reasons
even when better reasons could be provided for the position. In such a
case, we might say that the particular instance of imposition was im-
permissible because its rationale was not acceptable to a moral agent,
even if the rule itself is not intrinsically problematic.'* In addition,
adoption of an intrinsically permissible rule for an impermissible rea-
son may be problematic because even the implicit endorsement of un-
acceptable reasons!'> may have a corrosive effect on the moral culture
and thereby implicate the next principle.

13 [ use “citizens” as a shorthand for those regularly subject to a legal regime's requirements.

14 T note, but do not address here, the further question of whether a regime that showed con-
vergence between legal and moral rules, but whose legal justifications were unacceptable to moral
agents, would also be suspect. I believe it would be, but that positi quires greater arg t
than there is room for in this Article.

15 As is well known, there are concerns about how we can coherently refer to the reasons that
motivated a legislature, given that it may pass legislation without discussion of, much less consen-
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Third, the culture and practices facilitated by law should be com-
patible with a culture that supports morally virtuous character. Even
supposing that law is not responsible for and should not aim to enforce
virtuous character and interpersonal moral norms, the legal system
should not be incompatible with or present serious obstacles to leading
a decent moral life. A principled requirement that the law facilitate a
culture that is compatible with moral virtue need not go so far as to
enforce moral virtue. In some circumstances, this goal may better be
realized by doing quite the opposite. One may facilitate moral virtue
by affording opportunities to be virtuous and by refraining from offer-
ing strong incentives or encouragements to misbehave; direct enforce-
ment of virtue for its own sake, in some contexts, can be counterpro-
ductive — particularly when it is a necessary aspect of the virtuous
conduct that it be voluntary and that it be evident to others that it is
voluntarily performed.'®

The remainder of my discussion investigates whether the diver-
gence of contract from promise can satisfy these principles. The next
two Parts argue that although contract law does not violate the first
principle by issuing directives that contradict moral requirements, it
may violate the second and third principles. Defenses of the rules of
contract law often invoke rationales the acceptance of which is incom-
patible with maintaining one’s moral convictions. Further, the rules
themselves may contribute to a culture that challenges moral agency.

II. THE DIVERGENCE OF PROMISE AND CONTRACT

1 now turn to the particulars of the divergence between contract
and promise. I focus specifically on the ways in which contract law
expects less of the promisor and more of the promisee than morality
does.!'” Chiefly, I examine the treatment of remedies in contract and
promise, although I occasionally draw on other helpful examples.

sus on, reasons for that legislation. I put these issues aside here, although a fuller account of legis-
lative rationale must face them, as some have attempted to do. See, e.g., Elizabeth 5. Anderson &
Richard H. Pildes, Expressive Theories of Law: A General Restatement, 148 U. PA. L. REV. 1503,
1520-27 (2000) (asserting that the expressive meaning of collective action is not only a matter of
legislative intent, but also a function of public understanding); Elena Kagan, Private Speech, Pub-
lic Purpose: The Role of Governmental Motive in First Amendment Doctrine, 63 U. CHI L. REV.
413, 438-42 (1996) (arguing that governmental motive could be determined by looking at the leg-
islation produced).

16 For a discussion of the claim that factors of this sort support the consideration rule, see infra
section IILB.2, pp. 736-37.

17 In some contexts, however, contract may be more demanding of the promisor than morality.
This is certainly the popular notion of contract among laypeople. In close interpersonal relation-
ships, there may be more room for interpretative flexibility than in contract. The law must come
to a definitive conclusion about what a clause means; sometimes this serves the promisee’s inter-
ests, as when the promisor is deemed to bear the risk of ambiguity — perhaps because he is the
drafter or because he knows more about the industry. See RESTATEMENT (SECOND) OF CON-
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In this Part and the two Parts following, the argument proceeds in
three steps that correspond to the three principles for accommodating
moral agency just articulated. First, contract and promise diverge in
some significant ways, although not by directly generating inconsistent
directives. Second, some of the standard arguments for the doctrines’
divergence are exactly the sort of justifications that a virtuous agent
could not accept. Third, even though some reasons for the divergence
may be acceptable to a virtuous agent, the divergence itself may risk
another difficulty by contributing to a culture that may be in tension
with the conditions for the maintenance of moral character.

Before launching this argument, a few further assumptions about
contract and promise should be made explicit. With respect to promis-
ing, I will assume, but not defend, that there are definite norms of
promising that all moral agents are required to respect.'® Generally,
however, all that is required to raise the sorts of questions contem-
plated in this Article is the weaker assumption that there are some
definite promissory norms — whether or not they are exactly as I de-
scribe — that bind moral agents within an aspirationally democratic,
large-scale society such as ours.!?

Of course, the moral contours of the promissory terrain are not al-
ways evident on the ground. In addition, there is a range of commit-

TRACTS § zo1{2) (1979). By contrast, moral partners may be obliged to acknowledge directly the
biguity of the ing of a p ise and strike a p ise given two competing reasonable

understandings. Further, as Professor Bernard Williams notes, in many informal contexts promis-
sory parties should adjust their of one h li

when ¢ b more
difficult than anticipated, especially when unforeseen circumstances arise. BERNARD WIL-
LIAMS, TRUTH AND TRUTHFULNESS 112 (2002). By contrast, contract law adopts stricter
rules, placing the burden on the party who reasonably bears the risk of unforeseen circumstances.
See, e.g., RESTATEMENT (SECOND) OF CONTRACTS § 154. Sometimes this will place a higher
burden on the promisor than morality might.

I put these examples of divergence aside. The divergence they exhibit is less stark than the
examples I consider in the body of this Article. Contracting promisors often bear the burden of
interpretative ambiguity, but not always. The promisee bears the burden when there is mutual
misunderstanding, causing the contract to be dissolved. See id. § 152. Moreover, promisors will
be bailed out in those cases of impracticability that threaten the survival of their operations. See
id. § 261. These forms of divergence, unlike the ones on which I focus in the body of the Article,
seem to be the product of the distinctive function of a large legal system to provide clear, predict-
able rules for conflict resolution and definitive adjudication when informal, more contextual
mechanisms fail. Their content is explained by the effort to place the burdens of such stark rules,
when necessary, on the parties who are more able to protect themselves ex ante against those bur-
dens. The divergences I discuss in the body of the Article do not share these features.

18 T discuss the central significance of promising to the moral agent in Shiffrin, supra note 7.
My own approach does not take promises and their main moral force as resting on or deriving
from a social convention, though many aspects of how we signal, understand, and fill in p
sory gaps are, of course, based on local conventions. Most of this Article’s points, however, do not
depend on the rejection of conventionalism but only on the moral rules of promising being under-
stood in the broad terms I describe.

19 See also supra notes 7—g and accompanying text.
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ments that agents may form — some of which are promises, some of
which are not, some of which have many but not all of the features of
promises, and some whose nature is unclear. There are live philoso-
phical and linguistic puzzles about promising, as well as gray areas
and cases along a spectrum, just as with many other moral activities.
Often, subtle, contextual distinctions must be deployed within the
practice and along its boundaries — to do such things as differentiate
promises from mere declarations of intention in context given that we
do not always require invocation of the phrase “I promise” to make a
promise. This Article works with clear cases of promises and puts
aside these genuine unclarities, however, because they do not bear on
the issues with which the Article is concerned. For the same reason,
this Article also brackets much of the complexity, nuance, and qualifi-
cation within contract law in favor of a simpler, perhaps overly blunt,
treatment of its central doctrines.

Finally, the main argument does not presuppose a particular theory
about the purposes of contract law. Hence, it begins without a de-
tailed account of contract law’s purposes. Rather, it starts from con-
tract law’s explicit self-representation of its relationship to promising
to explore how well this self-representation sits alongside the moral
agent's commitments.

U.S. contract law represents that a contract is an enforceable prom-
ise. Contracts do not merely resemble promises in that both involve
voluntary agreements, usually concerning future activity, and often use
identical language. (Later, I return to the significance of the close re-
semblance itself.) In U.S. law, promises are embedded within con-
tracts and form their basis. The Restatement of Contracts defines a
contract as “a promise . . . for the breach of which the law gives a rem-
edy, or the performance of which the law in some way recognizes as a
duty.”?® The Restatement’s definition of a promise is not technical. It
invokes the familiar notion of the communication of an intention, the
content and context of which justify the recipient in believing that a
commitment has been made through its communication.?! The lan-
guage of promises, promisees, and promisors saturates contract law —
in decisions, statutes, and the Restatement. It also permeates the aca-
demic literature through its common characterization of contracts as
the law of enforceable promises and by its formulation of the founda-
tional questions of contract as which promises to enforce, why, and
how.2? Notably, in U.S. law, promises of the right sort may form the

0 RESTATEMENT (SECOND) OF CONTRACTS § 1 (emphasis added).

21 See id.

21 See, e.g., PS. ATIVAH, PROMISES, MORALS, AND LAW (1981); FRIED, supra note 2, at 7—
14; ROSCOE POUND, AN INTRODUCTION TO THE PHILOSOPHY OF LAW 133-68 (rev. ed.
1954); W. DAVID SLAWSON, BINDING PROMISES 173 (1096); Morris R. Cohen, The Basis of
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basis for a contract without an additional intention to enter into a le-
gally binding arrangement.?3 Suppose we start by taking the law’s
self-description seriously and conceive of contracts as resting upon
promises per se. As I argue below, a virtuous agent could not accept
this self-description as accurate while also accepting the justification
and structure of some of the divergence of contract from morality.

A. The Divergence Between Promise and Contract

As I have already observed, U.S. contract law diverges from the
morality of promises. Contract law would run parallel to morality if
contract law rendered the same assessments of permissibility and im-
permissibility as the moral perspective, except that it would replace
moral permissibility with legal permissibility?* and it would use its dis-
tinctive tools and techniques to express and reflect those judgments.
For example, typically, a promisor is morally expected to keep her
promise through performance.?s Absent the consent of the promisee,
the moral requirement would not be satisfied if the promisor merely
supplied the financial equivalent of what was promised. Financial
substitutes might be appropriate if, for good reason, what was prom-
ised became impossible, or very difficult, to perform. Otherwise, in-
tentional, and often even negligent, failure to perform appropriately
elicits moral disapprobation. If contract law ran parallel to morality,
then contract law would — as the norms of promises do — require
that promisors keep their promises as opposed merely to paying off
their promisees. The only difference is that it would require this as a
legal, and not merely a moral, matter.

1. Specific Performance and Damages. — Contract law, however,
diverges from morality in this respect. Contract law’s dominant rem-

Contract, 46 HARV. L. REV. 553, 57 1-92 (1933}, Craswell, Tivo Economic Theories, supra note 3,
at 19-44; Melvin Aron Eisenb Promises, 47 U. CHL L. REV. 1, 1 (1979); Melvin A.

Eisenberg, The Theory afCou!m:l;‘ in THE THEORY OF CONTRACT LAW, supra note 3, at 206,
240-64; Charles J. Goetz & Robert E. Scott, Enforcing Promises: An Examination of the Basis of
Contract, 839 YALE L.J. 1261 (1980); James Gordley, Contract Law in the Aristotelian Tradition, in
THE THEORY OF CONTRACT LAW, supra note 3, at 265, 268-g7.

23 See RESTATEMENT (SECOND) OF CONTRACTS § 21 (“Neither real nor apparent intention
that a promise be legally binding is tial to the fi ion of a contract, but a manifestation of
intention that a promise shall not affect legal relations may prevent the formation of a contract.”).
In other countries, the presumption sometimes runs the other way. For instance, in British law,
the intention to enter into legal relati is p d for p ises bet cial entities
but must be positively proved for social and familial pralmses to become contracts. See THE
ENFORCEABILITY OF PROMISES IN EUROPEAN CONTRACT LAW 113 (James Gordley ed.,
2001). American law also evinces reluctance to enforce certain sorts of familial promises, though
this resistance is not articulated through a doctrine that there must be additional intent to enter
into legal relations.

24 Legal impermissibility would substitute for moral impermissibility, legal requirement for
moral requirement, and so on.

25 See FRIED, supra note 2, at 17.
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edy is not specific performance but expectation damages. Usually, the
financial value of the performance is demanded from the promisor, but
actual performance is not required (even when it is possible), except in
special circumstances.? Further, intentional promissory breach is not
subject to punitive damages,?? that is, to those legal damages that ex-
press the judgment that the behavior represents a wrong.?® Notably,
U.S. law typically makes damages for emotional distress and attorney’s
fees unavailable upon breach.??

There are two further examples of the divergence over the signifi-
cance of performance. First, one cannot obtain an order of specific
performance even when one successfully alleges anticipatory repudia-
tion. Even prior to the directed time of performance, a court is
unlikely to direct specifically that the promised performance should
occur. On the contrary, moral observers would direct that the per-
formance should occur as promised, unless the promisee waives. The
difference between the moral and legal reaction to breach does not ap-
pear only after the specified time for performance elapses.

26 See, e.g., U.C.C. § 2-716 (2005) laining that specific perf e may be when
goods are unique, the buyer cannot find cover, and under other “proper circumstances”); RE-
STATEMENT (SECOND) OF CONTRACTS § 359(1) (explaining that specific performance is not

ilable when d deq ly protect the expectation interest); sA ARTHUR L. CORBIN.
CORBIN ON CONTRACTS § 1139 (1964) (discussing specific p e as only a suppl
remedy).

21 See, e.g., RESTATEMENT (SECOND) OF CONTRACTS § 355. Punitive damages are avail-
able in cases of fraud or other violations of contract law that are also torts. For a brief period,
California awarded punitive damages for “bad faith” contractual breach. But this doctrine cov-
ered only the very narrow class of cases in which the breaching party not only breached, but also
contested liability without a good faith belief in the defense. Seaman’s Direct Buying Serv., Inc.
v. Standard Qil Co., 686 P2d 1158, 1167 (Cal. 1984); see also Nicholson v. United Pac. Ins. Co.,
710 Pad 1342, 1348 (Mont. 1985). Freeman & Mills, Inc. v. Belcher 0il Co., goo P2d 669 (Cal.
1995), sharply limited the doctrine to the insurance context a decade later. Even under Seaman's,
intentional breach with a ready p t of ¢ y d would still have been per-
fectly acceptable. Nonetheless, the quite modest application of punitive damages in Seaman’s was
still met with consternation. It was severely constricted after three of its authors, Rose Bird, Jo-
seph Grodin, and Cruz Reynoso, were all unseated from the California Supreme Court in the 1986
election. Although the retention election focused on their positions on the death penalty, Professor
David Slawson obliquely suggests some connection between the election and those who blamed
the court’s decision for higher liability insurance costs. See SLAWSON, supra note 22, at 110-11.
Some states still recognize some form of bad faith breach and subject it to punitive damages. See
id. at T12-32.

28 See, e.g., Robert D. Cooter, Punitive Damages, Social Norms, and Ecomomic Analysis, 60
LAw & CONTEMP. PROBS. 73, 73-74 (1097) (stating that punitive damages represent legal recog-
nition of a serious wrong).

29 See RESTATEMENT (SECOND) OF CONTRACTS § 353 (allowing d for
distress only when breach causes bodily harm or when serious emotional distress is “a particularly
likely result” of breach); 24 RICHARD A. LORD, WILLISTON ON CONTRACTS § 66:67 (4th ed.
2002) (reporting that attorney’s fees are generally not recoverable in contracts cases because they
are viewed as penal, that the Uniform Commercial Code does not provide for punitive damages,
and that the common law rule regarding attorney’s fees was not purposefully abrogated by the
Uniform Commercial Code provision for consequential damages).
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Second, under the Hadley*® rule, promisors are liable only for those
consequential damages that could reasonably have been foreseen at the
time of the contract’s formation.*® From a moral perspective, this is
quite strange. If one is bound to perform but without excuse voluntar-
ily elects to breach one’s duty, a case could be made that the promisor
should be liable for all consequential damages. If foreseeability should
limit this liability at all, what would matter morally is what was fore-
seeable at the time of breach rather than at the time of formation.
Whereas the former reflects the idea that breach is a wrong for which
the promisor must take responsibility, the latter fits better with the
idea that the contract merely sets a price for potential promissory
breach.

The law thereby fails to use its distinctive powers and modes of ex-
pression to mark the judgment that breach is impermissible as opposed
to merely subject to a price. For this reason, I find unpersuasive the
possible rejoinder that contract and promise deliver the same primary
judgments — namely, that breach of promise is wrong — but that they
diverge only with respect to legal and moral remedies. There are
standard legal remedies (as well as legal terms) that signify that a
wrong has been done. In other areas of private law, remedies such as
punitive damages and specific performance are more commonly in-
voked.?? Contract has a distinctive remedial regime that not only di-
verges from its moral counterpart, but also reflects an underlying view
that promissory breach is not a wrong, or at least not a serious one.

2. Mitigation. — The mitigation doctrine provides another exam-
ple of divergence. Contract law requires the promisee to mitigate her
damages. It fails to supply relief for those damages she could have
avoided through self-help, including seeking another buyer or seller,
advertising for a substitute, or finding a replacement. As a general
rule, morality does not impose such requirements on disappointed
promisees. True, morality does not look sympathetically upon pro-
misees who stay idle while easily avoidable damages accumulate. But
this is a far cry from what contract expects of the promisee and what it
fails to demand of the breaching promisor. Following the norms of
promising, promisors would not readily expect the promisee to accept

30 Hadley v. Baxendale, 156 Eng. Rep. 145 (Ex. 1854).

31 See id.; RESTATEMENT (SECOND) OF CONTRACTS § 351(1).

32 Despite the official di for punitive d. in contract, Professor Marc Galanter re-
ports a greater rate of punitive damage awards for successful plaintiffs in contracts cases than in
torts cases. Marc Galanter, Contract in Court; or Almost Everything You May or May Not Want
To Know About Contract Litigation, 2001 WIS, L. REV. 577, 6o4-06. It is difficult to know what
to make of his data without further details of the cases and the nature of the successful claims. As
his data show, most of the punitive damage awards are provided in employment cases or in cases
in which the behavior at issue was also tortious, though it was classified as a contracts cause of
action. [d. at 6os tbl.y.
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a substitute for the promised performance, at least not without a
strong excuse or justification for nonperformance. Were a substitute
unavoidable or justified, promissory norms would ordinarily place the
burden on the promisor, rather than the promisee, to locate and pro-
vide it. It may sometimes be permissible for the promisor to ask the
promisee to shoulder this burden when the substitute is much easier
for the promisee to obtain or when the promisor is ill-suited to select a
replacement (as when the promisee’s judgment is necessary for the re-
placement to serve the promisee adequately). Still, even in such cases,
it would usually be unacceptable for the promisor to insist were the
promisee to refuse.

The difficulties in measuring and fully compensating for the costs
incurred in mitigation provide another rationale for the moral stance
and trouble some scholars have with respect to the current legal rule.3?
But concerns about whether compensation can be full and adequate do
not exhaust the moral reasons for declining to impose a strong respon-
sibility to mitigate on the promisee. It is morally distasteful to expect
the promisee to do work that could be done by the promisor when the
occasion for the work is the promisor’s own wrongdoing. That expec-
tation is especially distasteful when its rationale is that it makes the
promisor’s wrongdoing easier, simpler, more convenient, or less costly.

Might it be objected that the promisee, while within her rights to
refuse, should not, morally, refuse a promisor’s request that she miti-
gate? It might be thought to be stingy and overly punitive to refuse
such a request.** If so, it might be maintained that the mitigation doc-
trine does in fact run parallel to morality.

Sometimes it can be morally wrong for the promisee to refuse to
mitigate, especially when the costs of refusal are very steep and dis-
proportionate to the seriousness of what is promised. But whether it is
morally wrong for the promisee to refuse may depend on a number of
factors to which the law is insensitive, including the closeness of the
relationship, the history of the relationship, the reason for breach, the
reason the promisor wants to shift the burden, and how cumbersome
mitigation activities would be.

It might be suggested that the law’s insensitivity to these factors is
the byproduct of the need to formulate a clear rule. This is not an en-
tirely satisfying diagnosis. The law is capable of fashioning clear, but
more sensitive, rules in other equally complex contexts. Furthermore,
it is unclear why, if a blunt rule is necessary, it should be fashioned to

33 See Richard Craswell & Alan Schwartz, Notes on Mitigation and Reliance by the Promisee,
in FOUNDATIONS OF CONTRACT LAW 64, 64-67 (Richard Craswell & Alan Schwartz eds.,
1994).

34 See FRIED, supra note 2, at 131; Melvin A, Eisenberg, The Duty To Rescue in Contract
Law, y1 FORDHAM L. REV. 647, 654-55 (2002).
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favor systematically the breaching promisor and not the promisee.
Not only is the promisor the party responsible for the breach, but the
wrong committed by the unreasonably reluctant mitigator-promisee is
not the sort that is typically the appropriate object of legal enforce-
ment. This wrong may fall within the category of wrongs the law
should allow because interference in this particular domain might pre-
clude recognizable realization of the virtuous thing to do — namely, to
be gracious and forgiving in the face of another’s wrong.*s

3. Punitive and Liquidated Damages. — Not only are punitive
damages unavailable as a response to garden-variety, intentional
breach, but willing parties are not permitted to elect them in advance
through legally enforceable agreements.?® It is a delicate question
whether this bar exhibits true divergence. On the one hand, agents
typically cannot specify the moral seriousness of their conduct and, in
particular, their misconduct: the moral status of conduct that is truly
misconduct is usually independent of agents’ attitudes or will. This
feature of morality might lend support to the view that the rule in con-
tracts runs parallel to morality.

On the other hand, promises occupy an interesting part of moral
territory because, through them, agents themselves can alter the moral
valence of some future conduct. A promise may render an action
mandatory and important, when it otherwise would have been op-
tional and, perhaps, unimportant. This created status can then be un-
done yet again through the consent and waiver of the promisee. Fur-
ther, although I have been speaking of promises in a rather univocal
way, a number of different sorts of commitments are available to
agents. Parties can have tacit understandings that have many of the
features of formal, strict promises. Certain sorts of affirmations or
agreements constitute commitments that can be promise-like without
using the most formal terms of promising. Within our moral practices
of promising, agents can signify an understanding that there is a com-
mitment but that it is fairly loose and flexible; it is not illusory, but it is
subject to change for lesser reasons than would normally be acceptable
for standard promises. Consider the following commitment: “I prom-
ise to be there if I can, but life is complicated right now and I can't
commit for sure.” The issuer is surely bound to appear if her schedule
is free and her car and legs function; she is bound to turn down new,
unanticipated, and conflicting requests for commitment or attendance;
but she is not duty-bound to attend if it turns out that working late is
necessary to meet a preexisting deadline. We are also able to signal

35 Interestingly, French law does not impose a similar duty of mitigation on the promisee, and
some acts of mitigation in the United States would be seen as breach by the promisee in France.
See de Moor, supra note 3, at 106-07.

36 See U.C.C. § 2-718(1) (2005); RESTATEMENT (SECOND) OF CONTRACTS § 356(1).
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when such looseness and flexibility is out of order, such as when one
makes a solemn commitment to be there no matter what. One might
regard the ability to specify punitive damages as a very rough legal
counterpart to the poorly defined mechanisms through which parties
mark a particular promissory relation as especially serious or not. If
so, then the law does show divergence by disallowing enforceable
specifications of liquidated damages that exceed rough approximations
of market value3” As I say, though, this would be a rather rough
method of capturing this aspect of promising — both because it might
better be captured through more clearly specified content within the
contract, for example through conditions of performance, and because
it marks a departure from the more general inability of moral agents to
specify for themselves the significance of their own moral failures and
the appropriate remedies.

B. An Objection to the Claim of Divergence

Given the plasticity of our promising practices, might the claims
about divergence be challenged by arguing that contract law does not
treat promises differently than does the moral system, but rather that
it produces different promises with particular contents? One might at-
tempt to recharacterize the divergent contract rules that I identify in-
stead as rules that inform the content of what is promised between
contractors. Justice Holmes famously declared that a contract to per-
form should be understood not as a promise to perform full stop, but
as a promise either to perform or to pay damages: “The duty to keep a
contract at common law means a prediction that you must pay dam-
ages if you do not keep it, — and nothing else.”** Moreover, we might
generally regard the promises that contractors enter into as implicitly
incorporating the background contract law and, in turn, producing
complementary terms. On this rendering, contract does not diverge
from the rules of promising, but rather provides a complex back-
ground structure for certain promises, a structure that then infuses
their content.?®

37 See U.C.C. § 2-718(1); RESTATEMENT (SECOND) OF CONTRACTS § 356(1).

3% Oliver Wendell Holmes, Jr., The Path of the Law, 10 HARV. L. REV. 457, 462 (1897); see also
OLIVER WENDELL HOLMES, JR., THE COMMON LAW 235-36 (Transaction Publishers zo05)
(1881) (discussing the exceptionality of specific performance and noting that “[t]he only universal
consequence of a legally binding promise is, that the law makes the promisor pay damages if the
promised event does not come to pass™).

39 See, e.g., KAPLOW & SHAVELL, supra note 2, at 191—g2. Richard Craswell may also be
read as taking this position. See Craswell, Coniract Low, supra note 3, at ggo ([The fidelity
principle is consistent with any set of background rules because those rules merely fill out the de-
tails of what it is a person has to remain faithful to, or what a person’s prior commitment is
deemed to be.”).
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This rejoinder is unpersuasive for several reasons. The first, which
I mention only to put aside, is that it does not pertain to the claim that
the doctrine of consideration diverges from morality. This strategy can
only work, if it does at all, to recharacterize gap-filling, the specific
conceptions of the duties in a promise, and the responses to breaches of
binding promises as specifications of the particular content of a bind-
ing promise. But it cannot address the divergence between the differ-
ent sorts of promises that contracts and morality treat as binding, for
instance their divergence over whether unilateral promises bind.

Even when the reconceptualization strategy is pertinent, it seems
unpersuasive. If the promise to perform were plausibly interpreted as
really a promise either to perform or to pay compensatory damages, it
still would not eliminate the divergence over punitive damages. If the
breaching party fails to perform and fails to pay damages voluntarily,
there is a breach even on the reinterpretation of the meaning of the
relevant promise. The law will respond only by providing expectation
damages. It will not respond to this recharacterized promise and its
breach with measures reflecting disapprobation.*®

Should we go further and reinterpret the content of the promise as
a promise only to perform or to pay compensatory damages, whether
voluntarily or through compulsion upon legal complaint? This further
recharacterization provokes another worry, namely about the assump-
tion that the contents of promises are indefinitely plastic and utterly
up to their makers. I have my doubts about this assumption. It is out
of bounds to say: “I solemnly promise to do X, but I may fail to do so
if something better comes along; moreover, if it does, you can only ex-
pect X’s market value from me, although you may need to enlist the
help of others to pry it out of my clenched fist. Further, let us now de-
clare that should I fail, it will not be the sort of thing deserving of
moral reprobation so long as eventually you are made whole monetar-
ily. Moreover, it is not the sort of thing you may be upset with me
over or view as showing my bad character.” This is not a full-fledged
promise. Its elaboratory remarks defy the language of its opening
gambit. They clarify that it is not a promise at all, while attempting to
elicit the interlocutor’s acknowledgment of that fact. Rather, it seems
to be the statement of an intention to act, along with an acknowledg-
ment that the statement will, in this context, render the utterer suscep-
tible to one sort of liability at the hands of another. But there is no
commitment by the utterer to do anything at all. Although one can
declare within a promise some of the conditions under which the
promised performance may not occur, those conditions cannot coher-

40 But ¢f. supra note 27 (discussing a limited exception to the general lack of disapprobation).
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ently extend so far as to include any situation in which the promisor
has a change of heart or entertains a better offer.

Further, I doubt that one may alter by declaration or by agreement
the moral significance of a broken promise (even within its terms and
even if the promise itself already has a weight of its own that is partly
settled by the parties). A promise may make a nonobligatory action
obligatory, but only because the object of the obligation is within the
promisor’s power in the first place (at least for standard sorts of prom-
ises). By contrast, the power to alter the significance and appropriate-
ness of others’ reactions to a broken obligation is not within the power
of the promisor. It does not seem to be the sort of thing that could be
altered by consent or made part of the content of the promise. In re-
sponse to another’s wrong, we have the elective power to forgive, but
forgiveness involves, among other things, recognition of a past wrong,
not a power to make it the case that the wrong was never a wrong.
Because contract’s divergences involve features that are not in the
power of moral agents to elect, these divergences should not be under-
stood as components of a framework that infuses the content of certain
promises.

III. IS THE DIVERGENCE PROBLEMATIC?

Although many aspects of the promissory and contractual regimes
diverge from one another, the two are not flatly inconsistent. Contract
law does not require promisors to breach or to respond inappropriately
to breach.#! It will not place pressure on the promisor to behave mor-

41 Does corporate law require those with a fiduciary duty of care or of loyalty to shareholders
to pursue an efficient breach if it would clearly enhance share value? The question is probably
academic. The dutyholder who wishes to comply in the face of an opportunity for efficient
breach could probably successfully invoke the business judgment rule by claiming that breach
was not clearly in the comp 's or the shareholders' long-term interest, whether because of stan-
dard uncertainties in markets or reputational costs associated with intentional breach and the
C financial rep i or because intentional breach conflicts with the company's
mission statement. See STEPHEN M. BAINBRIDGE, CORPORATION LAW AND ECONOMICS
414 (2002). But suppose the dutyholder forswore these defenses or they were overcome. Could a
dutyholder defend against a charge of breach of fiduciary duty for failure to pursue an efficient
breach of contract on the ground that i ional breach of promise is i 1? It might depend
on the jurisdiction. The general rule is that corporate directors are to maximize shareholder
wealth. See, e.g., Dodge v. Ford Motor Co., 170 N.W. 668, 683-84 (Mich. 191g9). Many, but not
all, states allow or require those with fiduciary duties to take into account third-party interests,
including the interests of contracting parties and the community. See BAINBRIDGE, supra, at
414; see also 1 AM. LAW INST, PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND
RECOMMENDATIONS § 2.01(b}2) (1992) (r ding that g € permit corpo-
rations to take into account appropriate ethical considerations). The issue also arises in other con-
texts in which there are fiduciary duties, such as those of an executor. Professor Liam Murphy
brought my attention to Ahmed Angullia Bin Hadjee Mohamed Salleh Angullia v. Estate & Trust
Agencies (1p27), Ltd., [1938] A.C. 624 (P.C.) (appeal taken from Sing.), which held that an execu-
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ally, but neither will it directly proscribe moral behavior by promisors.
Nonetheless, despite their prescriptive consistency, the justifications for
the divergence may violate the tenet that the virtuous agent should be
able to accept the justification for the divergence.

A. Efficient Breach

A common justification for the remedies scheme in contract is that
of the so-called “efficient breach.” The justification may be stated in
two ways. The stronger version contends that, morally, we should fa-
cilitate efficient breach because it promotes overall economic welfare
and therefore overall social welfare. Take, for example, Professor
David Slawson’s claim: “People ought not to be liable for punitive
damages merely for breaching a contract. They have done nothing
wrong if they pay full compensation. Indeed, society loses if people do
not breach contracts that would cost them more to perform than to
pay compensation for breaching.”? The weaker version concedes that
breach of promise may indeed be morally wrong but maintains that it
also can promote greater net economic gain, at least between the par-
ties; that is to say, the economic gains to the promisor from breach may
exceed the economic losses to the promisee.** Because facilitating effi-
cient economic transactions is the main point of contract law and be-
cause orders of specific performance and punitive damages would
deter efficient breach, contract law disallows them.** On this charac-

tor never has a duty to break an enforceable contract because breach is an unlawful act. Id. at
635.

47 SLAWSON, supra note 22, at 122 (emphasis omitted); see also Robert L. Birmingham,
Breach of Contract, Damage Measures, and Economic Efficiency, 24 RUTGERS L. REV. 273, 284~
85 (1969) (arguing that it would be socially desirable to encourage “[rlepudiation of obliga-
tions . . . where the promisor is able to profit from his default” after paying expectation damages);
Linzer, supra note 2, at 115-16, 138—39 (criticizing efficient breach generally but defending, in the
limited commercial domain in which people enter contracts for economic reasons, the argument
that “law, economics, and arguably common sense all condone the deliberate and willful breach");
A. Mitchell Polinsky & Steven Shavell, Punitive Damages: An Economic Analysis, 111 HARV.
L. REV. 869, 939 (1998) (noting that punitive damage awards for breach of contract often result
in “excessive and expensive performance ..., thereby lowering the welfare of the contracting
parties").

43 T aim merely to describe the argument, not to endorse its notion of efficiency, which is yet
another aspect of the justification that may be challenged.

44 Some discussions frame efficiency arguments in contract in these weaker terms, although
not always explicitly so. See, e.g., Richard Craswell, Contract Remedies, Renegotiation, and the
Theory of Efficient Breach, 61 S. CAL. L. REV. 629, 636—38 (1988) (discussing efficient breach in

light of the goal of contract d ges — to give comp i Craswell, Tivo Economic Theories,
supra note 3, at 27 (arguing that efficiency-based liability may not be compatible with promises,
strictly construed, but that we should recognize her intermediate form of ¢ i that is

compatible with efficiency-based liability); E. Allan Farnsworth, Legal Remedies for Breach of
Contract, 70 COLUM. L. REV. 1145. u 16 (1g70) (describing the system of contractual remedies as
“heavily infl ed by the p phy of free enterprise” and showing “a marked solici-
tude for men who do not keep their promises”); Lewis A. Kornhauser, An Introduction lo the
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terization, contract law is thought to have distinctive purposes that
punitive damages would obstruct. Although breach may be immoral,
that fact falls outside the domain of concern of contracts per se.*

Although it is disputed whether orders of specific performance and
punitive damages are in fact economically inefficient in the specified
respect,*® for the purposes of this Article I will assume that the premise
of efficient breach theory is correct. That is, I will assume that puni-
tive damages and specific performance orders would deter some effi-
cient breaches or would increase transaction costs in such a way that a
contract law with punitive damages and more permissive specific per-
formance rules would be less economically efficient in the specified
sense than one without them.

Could the virtuous agent accept some version of efficient breach
theory as a justification for these remedial rules? The stronger version
of the theory would seem to be precluded by her moral commitments.
A virtuous agent cannot believe both that a promise can be binding
even if a better opportunity comes along that competes with fulfilling
the promise and that breach of contract, involving breach of promise,
is, all things considered, morally justified merely because it leads to
(even only marginally) greater economic welfare.

Economic Analysis of Contract Remedies, 57 U. COLO. L. REV. 683, 686, 6oz (1986) (stating that
economic analyses view the purpose of contract law as the promotion of efficiency and that “the
purpose of contract remedies is to induce the parties to act efficiently™).

Neither characterization fits the defense of efficient breach that holds that it does not in-
volve a breach of promise at all because breach in such circumstances is what the parties would
have wanted if they had formed a complete contract. See, e.g., Steven Shavell, Contracts, in THE
NEW PALGRAVE DICTIONARY OF ECONOMICS AND THE LAW 436, 439 (Peter Newman ed.,
1998). I put this third characterization aside because it deserves a longer treatment than there is
room for in this Article. In brief, the argument assumes that people would always have made the
best bargain for tk | from an ic point of view had they made a complete contract
and that what they did promise is determined by what rational economic actors would have
promised had they focused on the relevant contingency. Both of these premises, among others,
seem contestable.

45 This description of the doctrine of efficient breach does not depend upon a comprehensive
consequentialist view. For instance, an adherent might reject consequentialism as a moral posi-
tion for individuals or even as the general foundation for legal doctrines, but merely posit that the
purpose of the domain of contract law in particular is to create an economically efficient system
for transfers and exchanges. Tllus, its doctrmes should be fashioned to pursue that aim, and in
this limited d in ¢ i g is iate. This more moderate description of

the doctrine of efficient breach and its underlylng Jjustification thmby differs from Lhat offered
and criticized by Frank Menetrez, supra note 2. For a more comp « list view,
see Craswell, Tiwo Economic Theories, supra note 3, at 19-20, 26-34. Professor Cra.swell argues
that economic analysis of contract has a broad scope and evaluates the effects of legal rules on a
variety of parties’ incentives and behaviors beyond performance, including incentives to rely, to
insure, and to prepare to perform. See id.

46 See, e.g., Craswell, supra note 44, at 635; Richard Craswell, Instrumental Theories of Com-
pensation: A Survey, 40 SAN DIEGO L. REV. 1135, 1145 & nn.1o-11 (2003); Daniel Friedmann,
The Efficient Breach Fallacy, 18 J. LEGAL STUD. 1, 6~7 (1989); Linzer, supra note 2, at 131; lan
R. Macneil, Efficient Breach of Contract: Circles in the Sky, 68 VA, L. REV. 047, 051-53 (1082).
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The weaker version of the efficient breach theory does not, by con-
trast with the stronger version, hold that a party’s breach of promise is
morally justified, but rather that contract is indifferent to the moral
status of the actions it recommends, promotes, or allows; it has distinct
purposes that, on occasion, are furthered by breach of contract and so
should be facilitated in those circumstances. Perhaps a moral agent
should not breach promises, but this is not the concern of contract law.

Could the virtuous agent accept this argument as a justification for
contract law’s divergence from promise? She might have difficulty.
This line of argument does not merely reject moral norms as a source
of guidance for law, but harbors a strong conception of the independ-
ence of the domains — namely that a legal domain may pursue pur-
poses that are not constrained by moral norms. It is not clear that a
moral agent can accept a rule the justification of which is based on the
rule’s promoting the full-blown pursuit of a putatively valuable end
when this full-blown pursuit would conflict with the moral agent’s
fundamental moral commitments,

That is, under efficient breach theory, what propels the lack of pu-
nitive damages is an affirmative normative position: agents should
breach when it would yield net economic gain. So punitive damages
must be foregone in order to make breach, and thereby a more effi-
cient system of exchange, more likely. A virtuous agent can surely ac-
cept that there may be good aspects to wrongful breach on certain oc-
casions. Yet, if such breach is indeed, all things considered, wrong, a
virtuous agent cannot accept the economic benefits of breach as consti-
tuting a sufficient, or even a partial, contributory justification for the
law’s content. The challenge would be all the greater if the primary,
positive justification for the law’s content were the desirability of en-
couraging (and not merely making more likely) the wrongful conduct
per se. In that case, the law (or its justification) would be suggesting a
prescriptive recommendation to act wrongfully. It is hard to see how a
virtuous agent could embrace that recommendation, whether explicit
or implicit.

To be clear, the argument currently on the surgical table is not that
it is none of contract law’s business whether breach is immoral, so that
we must therefore reject punitive damages because the only possible
argument for them would be breach’s immorality. That sort of argu-
ment (to which I will return) does not contain any implicit recommen-
dation to breach. It does not, on its face, suffer the difficulty of asking
a moral agent to accept the idea that it would be a good thing if people
broke their promises and that we should create incentives for them to
do so. How could a moral agent think both that breach of promise is,
all things considered, wrong and also that it makes sense for us, as a
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community of moral agents, to create a system in which we attempt to
encourage, however mildly, breach of promise (all the while holding
out the possibility of deploying our moral condemnation of breach)?+

B. Distinctively Legal Normative Arguments

The root of the problem is that the efficient breach theory is driven
by an underlying general normative position that directly conflicts with
promissory norms, and not by a distinctively legal normative argu-
ment, by which I mean a moral argument whose range is specifically
tailored to the special, normatively salient properties of law and its
appropriate content and shape. An example of distinctively legal
grounds of justification will illuminate the contrast between legal
grounds and more general moral grounds. The reluctance to order
specific performance could be justified on familiar, distinctively law-
regarding grounds, such as the difficulty and expense of ordering and
supervising performance by a reluctant party and, in some cases, the
unseemly and disproportionately domineering nature of such state-
enforced orders on individuals.*®* These are often persuasive grounds,
though less so when performance merely involves the transfer or re-
ceipt of nonunique manufactured goods or the provision of services by
representatives of a firm rather than by any particular individuals or
employees. Whether or not these grounds are persuasive, they are dis-
tinctively legal. They do not question the general proposition that spe-
cific performance is the appropriate moral response to breach or an-
ticipatory repudiation; rather, they resist the idea that specific
performance should be implemented through legal means because of
distinctive features associated with law and legal mechanisms.

47 Why not condemn the efficient breach recommendation simply on the grounds that it is
morally wrong? Why make the more complicated appeal to what justification the moral agent
could accept? First, appeal to the moral agent involves a narrower and differently contoured sen-
sitivity to the role of moral judgments in legal justification. Direct appeals to moral jud
might authorize eliminating certain options merely on the grounds that such options were morally
bad ones. An accommodationist perspective need not accept that argument. A moral agent could
not accept a rule that generated such morally bad options by direct appeal to their moral qualities
but could accept as a reason that autonomous agents should have the opportunity to decide for
themselves what to do. Second, the appeal to the moral agent reflects the correct order of expla-
nation. The efficient breach justification is not rejected because it is morally wrong but because it
cannot be endorsed by a moral agent and is therefore inconsistent with the imperative to accom-

date. Arg for acc fation do not appeal directly to the correctness of the position
of moral agents but rather to the essential importance of morality to moral agents and the signifi-
cance of their character traits for the flourishing of just institutions and cultures. As with reli-
gious accommodation, these grounds are compatible with greater neutrality toward the correct-
ness of substantive moral views than is an approach that engages in more direct moral evaluation.

48 See, e.g., STEPHEN A. SMITH, CONTRACT THEORY 400-01 (2004) (discussing the liberty
objection to specific performance).




734 HARVARD LAW REVIEW [Vol. 120:708

Are there further distinctively legal grounds that would justify the
divergences I identified earlier?

1. Liquidated Damages and Punitive Damage Agreements. — One
might support the rule against punitive damage agreements on the dis-
tinctively legal grounds that they circumvent the state’s monopoly on
punishment. The law asserts a monopoly on punishment to prevent
vigilantism and to ensure that punishment is meted out fairly and
manifests horizontal equity. Legally administered punishment is also
supposed to express the voice of the community. Punitive damage
agreements allow parties privately to determine appropriate levels of
punishment and then to commandeer the legal system to administer
the punishment; this may threaten the interest in horizontal equity and
in the community’s authority to determine appropriate, proportionate
responses to wrongs. Perhaps, then, the ban on punitive damage
agreements might be justified on the grounds that contract law should
not provide the means for private parties to circumvent the limits on
private self-help established by tort and criminal law.

By relying on distinctively legal reasons, this theory avoids being in
direct tension with commitments presupposed by promissory norms. It
may not be entirely successful, however, in providing a complete ex-
planation for the ban on punitive damage agreements. Whether this
argument succeeds depends on an issue I will identify here but not at-
tempt to resolve; namely, whether the social interest is in a monopoly
on punishment, narrowly understood, or in exclusively determining the
wider range of all remedial reactions to legal wrongs and breaches. If
the social interest is in preventing the circumvention of the monopoly
on punishment, a more limited means than a complete ban on contrac-
tual punitive damages would suffice. For instance, one could forbid
those agreements that specify alternative damages, whether stronger or
weaker than what the law otherwise provides, for independently tor-
tious or criminal activity, but still allow other sorts of punitive damage
agreements concerning mere intentional breach. If the social interest is
in exercising authoritative and exclusive judgment over the signifi-
cance of and reactions to breaches of law, however, then the wider ban
on all punitive damages agreements makes more sense.*’

As for the argument about horizontal equity, it would seem strange
sometimes to require punitive damages to be administered in horizon-
tally equitable ways®® but then to permit great variation by the elec-
tion of the parties. This argument faces obstacles, however. First,
concerns about horizontal equity may have less traction when the par-

49 See supra pp. 728-29 for a discussion of the parallel moral phenomenon that agents cannot
alter by declaration the moral significance or seri of i | behavior.
50 See, e.g., State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 428 (2003).
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ties agree specifically to the penalty. Second, variable punitive dam-
ages may make more sense in contract because the seriousness of the
promise can vary between parties; variable punitive damages may rep-
resent a rough means by which to mark this difference, although in
ways that blur the line between the substance of the promise and the
remedy for breach.’' By contrast, one might think that the signifi-
cance of torts and crimes are less subject to manipulation or alteration
by the parties involved. This is not a straightforward matter by any
means. Consent may transform some actions that would be torts or
crimes into legal activities. Still, if nonconsensual activity that com-
prises a tort or crime occurs, the parties cannot transform the moral
seriousness of such nonconsensual, wrongful activity by agreement
(whether ex post or ex ante). Agreement can play some role in estab-
lishing how serious a promise is, but it cannot, as I argued earlier, alter
whether breach is a wrong.

Finally, to succeed, this defense of the ban on punitive damage
agreements would have to distinguish between liquidated damages and
consideration. The ban on punitive damages, put roughly, disallows
liquidated damages that exceed approximated expectation damages;
the doctrines of adequacy of consideration and unconscionability are
far more permissive about inequitable exchanges, however, and allow
consideration that may patently exceed the value of what is received in
return. This creates a difficulty for any defense of the ban on punitive
damage agreements, because many punitive damage agreements can
be recast as forms of consideration. Graduated payment schedules
that appear in the body of a contract may present alternative courses
of performance and thereby appear to be complex articulations of en-
forceable contractual duties, even though they achieve the same result
as liquidated damage clauses that overreach and are invalidated as
penalties.>? Some theory of what makes a voluntarily elected penalty a
penalty would have to be provided to vindicate a defense of the ban.
Perhaps that can be done.’® If these challenges could indeed be met,
the defense would be permissible from an accommodationist perspec-
tive because its appeal to distinctively legal normative considerations

51 See supra section ILA.3, 726-27.

5 See FARNSWORTH, supra note 1, at 817-18,

53 1 sketch some criteria in Seana Valentine Shiffrin, Are Credit Card Late Fees Unconstitu-
tional?, 15 WM. & MARY BILL RTS. ]. (forthcoming Dec. 2006), and suggest that determining
whether a term is a penalty requires analysis of the form of the contract, its wording, and its pri-
mary function. For example, late charges should be understood as penalties if these charges do
not represent the point of the exchange and are framed as responses to a failure to perform an-
other duty that is the point of the contractual relationship.



736 HARVARD LAW REVIEW [Vol. 120:708

makes it perfectly compatible with acceptance by a morally virtuous
agent.5*

2. Gift Promises and Consideration. — A different sort of distinc-
tively legal argument appeals to the special hazards associated with le-
gal rules. Professor Melvin Eisenberg and others make arguments of
this sort about gift promises. Professor Eisenberg argues that legal en-
forceability of unilateral promises would cast doubt upon whether
their performance was motivated by altruism and care, or by concern
about legal liability.s5 This argument has the right structure because it
specifically concerns the legal status of gift promises. Nonetheless, it
seems only partly to justify the consideration rule.

First, many unilateral promises are not tendered as gifts, at least
not in the sense presupposed by the argument. They are not always
proferred as purely altruistic measures, designed in part to begin, rein-
force, or symbolize a particular sort of intimate or special relationship.
Second, the argument assumes that performance of the promise must
be motivated by altruism and care in order for the value of the gift to
be realized. Why doesn’t the voluntary nature of the offer or promise
of the gift sufficiently realize the purely voluntary component of gift
promises? Why must its delivery also remain voluntary to achieve the
values associated with gifts?

Professor Eisenberg's argument seems motivated, in part, by an ef-
fort to preserve the meaning of the gift for the recipient. But it is un-
clear that the existence of a legal enforcement mechanism would undo
or cast significant doubt upon the motivations for compliance with gift
promises between intimates. Often, in these circumstances, the moti-
vations for compliance are fairly transparent, especially between par-
ties who already share a special relationship. Further, the existence of
legal remedies is unlikely to introduce muddiness. Typical transaction
costs and risks make it rather unlikely that promisees will sue for
breach for most sorts of gift promises. This is known to both parties,
rendering it implausible that the promisor’s motivation for fulfilling
the promise is fear of legal enforcement activities and implausible for
the promisee to worry that this is the promisor’s motivation. Even
putting aside standard transaction costs, legal enforcement is still
unlikely because its initiation by the promisee would often do further
damage to the underlying relationship — damage that may be dispro-
portionate to the contemplated breach. These hazards are also likely
to be known by both parties, again often affecting what motivations

54 This defense would extend only to the ban on punitive d £ it would not
explain the general ban on punitive damages as a remedy in contract.

55 See Eisenberg, The Theory of Contracts, supra note 22, at 230; Melvin Aron Eisenberg, The
World of Contract and the World of Gift, 85 CAL. L. REV. 821, 846-52 (1997); see alse KIMEL,
supra note 2, at 4649, 72-74; Gordley, supra note 22, at 330.
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are in play and what motivations are surmised.’® Although Professor
Eisenberg’s defense provides another good example of a distinctively
legal argument, I remain unconvinced of its details and application.

C. Is the Divergence Objectionable?

The presupposition that divergent contract rules are suspect and in
need of distinctively legal justification might be challenged in two
ways. First, one might claim that the line between moral reaction and
legal reaction captures exactly the appropriate level of concern about
breach of promise.5” Promissory breach merits personal disapproba-
tion but not necessarily the community’s concern. Second, one might
press the view that law and morality occupy separate spheres. Per-
haps there is a presumption against the law issuing prescriptives that
directly contradict moral requirements, but there is no further pre-
sumption that the law should exhibit parallelism with moral norms.

A direct, comprehensive answer to these objections might take an-
other article. But a taste of that answer might be gleaned by asking a
more internal question about the relationship between different doc-
trinal areas — namely, what explains why tort and criminal law levy
penalties but contract law does not? It cannot be sufficient to argue
that tort and criminal law offer penalties in response to legal wrongs,
not moral wrongs or at least not moral wrongs as such. This just
raises the question why breach is not a legal wrong. That question is
essentially a variation on the initial question and does not move us fur-
ther along.

One might claim that tort and criminal law concentrate on a spe-
cial set of cases involving especially bad behavior, often involving the
infliction of physical harm. Tort and criminal law address a distinct
range of moral wrongs, deserving of greater punishment than the de-
centralized, unofficial moral system can safely deliver. It might further
be argued that the prevention and condemnation of physical harms
serve special moral ends: they are ends that form some of the impetus
for a legal system and that must be served for the system to function;
further, they are relatively uncontroversial ends endorsed by a wide
range of moral views.

56 Cf. Anthony ]. Bellia, Jr., Promises, Trust, and Contract Law, 47 AM. J. JURIS. 25, 34 (2002)
(arguing that legal enforcement is not a perfect substitute for voluntary performance). Professor
Bellia also observes that legally enforceable promises may help to form the basis for a relationship
that then becomes dependent on other sources of trust. Further, even in solid interpersonal rela-
tionships, an offer to make a legally binding promise may help to reinforce the relationship of
trust. fd. at 36.

57 See SMITH, supra note 48, at 419-20 (endorsing in part and criticizing in part this
suggestion),
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Let me take these points in turn. Tort and criminal law do not
specialize in physical harms only — think of white collar crimes,
fraud, and defamation. Why are these wrongs palpably worse, neces-
sarily, than intentional breach of trust? The answer is not obvious.
Nor can it be plausibly maintained that physical security uniquely
serves what is needed for social or legal functioning. Confidence that
one can, by and large, trust others’ word and their professed commit-
ments is also essential to harmonized and civilized systems of social
functioning. On the direct question of whether the mainstay of tort
and criminal law — physical security — is more important morally
than breach of trust, I do not know how to begin to evaluate the claim.
Lapses in physical security can certainly cause more dramatic, imme-
diate trauma; lapses in fidelity and confidence in others may cause
more subtle forms of social and psychological corrosion.s8

Maybe different legal reasons explain the distinctions. Perhaps
threats to physical security are more tempting and so require greater
deterrence, or perhaps self-enforcement is both more tempting and
more dangerous if people orient themselves toward in-kind responses.
Then the prospect of strong and decisive enforcement that includes
state-administered punishment could be necessary to deter destructive
retaliation for physical harms but not for promissory breach. With re-
spect to the latter, unorganized social responses backstopped by a legal
compensatory regime might be both safe and optimally deterrent.

This explanation differs from those just discussed because it does
not point to a moral distinction between the wrongs but to a distinc-
tion between the habits and tendencies associated with responses to
those wrongs, habits, and tendencies that themselves call for different
sorts of legal responses. It therefore has a distinctively legal structure,
but I doubt it will succeed on the merits. It depends not only on ques-
tionable empirical claims about moral practice, but also on how we
conceive the point of contracts. On the empirical front, I worry that
the culture of trust and promising is fragile in subtle ways that are dif-
ficult to track; it may require greater and more explicit forms of sup-

58 One might suggest that although there is a moral consensus that promises matter and that
remedial reactions to breach are appropriate, the moral remedial rules are opaque. Reasonable
people may differ about the seriousness of breach or how stringent the appropriate moral reme-
dies should be. Further, the moral significance of any promise varies substantially according to
context, the situation of the parties, and their mutual understandings. Given the controverted
and highly contextual nature of the moral specifics, there is reason for the legal system to adopt a
conservative posture within its rules of contractual enforcement. In response: It is unclear that
the moral status of many torts and their appropriate remedies is clearer and less controverted
than that of breach. In any case, even if a blunt, conservative rule is called for, it is not clear why
these epistemic worries support our current promisor-favoring approach rather than a promisee-
favoring approach. At least in cases of intentional breach, the latter seems the more conservative

pp h since the p isor can avoid being subject to the burdens associated with the rule by
fulfilling the promise.
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port, such as legal recognition, because threats to it are less salient
than the threats to social order posed by acts of violence.5® But I put
this aside to pursue a different point about the significance of such
empirical claims.

If the purpose of contract were purely to facilitate economic ex-
change, say by analogy to electronic banking, or to serve that and
other goals such as deterring dangerous private vigilantism, the argu-
ment just rehearsed would have some force if empirically true. But if
contract has a more robust normative function, the issue is harder.
That is, if contract serves a positive normative purpose and not merely
an instrumental and deterrent backstopping role, then empirical facts
about the minimal remedies necessary to achieve instrumental and de-
terrent purposes would not be sufficient to establish that minimal
remedies are appropriate. The moral purposes served by contract
might require remedies that reflect the wrong of breach, independent
of whether such remedies serve deterrent purposes or do so in a maxi-
mally efficient way.5°

I will return to the sort of moral conception I have in mind in Part
V. Before doing so, I want to address a final concern about the diver-
gence between promise and contract to which I have adverted but
have not explained. It provides an independent reason to investigate
the justifications and effects of divergence.

59 To be sure, it is not a simple matter whether fragile cultures gain strength from the blunt
and sometimes intrusive methods of the law. Concerns that legal rec ition and invol
may harm organized religion more than they help make up one of the traditional strands of argu-
ment behind the Establishment Clause. See, e.g., Daniel O. Conkle, Toward a General Theory of
the Establishment Clause, 82 Nw. U. L. REV. 1113, 1181-82 (1988); Steven H. Shiffrin, The Plu-
ralistic Foundations of the Religion Clauses, go CORNELL L. REV. g, 42-47 (2004); William W.
Van Alstyne, What Is “An Establishment of Religion”?, 65 N.C, L. REV. gog, g14 (1987).

&0 Some moral conceptions recognize moral ends other than economic efficiency in contract.
See, e.g., ATIVAH, supra note 22, at 68-6g, 138-46; FRIED, supra note 2; KIMEL, supra note 2, at
22-27, 100-07; Randy E, Barnett, A Consent Theory of Contract, 86 COLUM. L. REV. 269, 296—
305 (1986); Peter Benson, The Idea of a Public Basis of Justification for Contract, 33 OSGOODE
HALL L.J. 273, 314-19 (1995); Curtis Bridgeman, Corrective Justice in Contract Law: Is There a
Case for Punitive Damages?, 56 VAND. L. REV. 237, 260-68 (2003); Gordley, supra note 22, at
307-08, 327-30; Jody Kraus, Reconciling Autonomy and Efficiency in Contract Law: The Vertical
Integration Strategy, 11 PHIL. ISSUES 420 (2001) (critiquing economic efficiency as a normative
grounding for contract while arguing for an autonomy-based theory whose implementation is sen-
sitive to efficiency considerations); Daniel Markovits, Contract and Collaboration, 113 YALE L.J.
1417, 1419-21 (2004); T.M. Scanlon, Promises and Contracts, in THE THEORY OF CONTRACT
LAW 86, 86—93 (Peter Benson ed., 2001); Liam Murphy, Theories of Contract (Sept. 2004) (unpub-
lished manuscript, on file with the Harvard Law School Library); Peter Benson, The Expectation
and Reliance Intevests in Contract Theory: A Reply to Fuller and Pzrdut. 1 ISSUES IN LEGAL
SCHOLARSHIP, June 2001, art. 5, at 26—31, http://www.bepress.c il girarticle=
1oog&context=ils. Some of these conceptions advance distinctively legal and normative argu-
ments about contract. Others do not.
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IV. CULTURE AND THE MAINTENANCE OF MORAL CHARACTER

Thus far, I have claimed that there may be problems for a system
of contract that invokes and is activated by promises as such, but
whose rules diverge significantly from those of promise for reasons
that are not distinctively legal. I have been focusing on how moral
agents should regard a justification for a legal rule that celebrates the
breach of a moral commitment, even though the rule merely permits it.
I stand by the idea that the justification for a legal rule should be ac-
ceptable to the moral agent without compromising her virtue, but it
may seem strange to place so much weight upon the content of a justi-
fication that may in fact be known to few.

Putting aside the merits of a transparency requirement, the rule
and its justification may play a role in creating a wider culture in
which pressure develops not to comply with the moral commitment,
whether just because it is not legally required or because the legal
permission spawns cultural habits that render moral compliance pre-
cious or alien. This possibility raises a further worry about a legal re-
gime that introduces divergent norms that apply to agents simultane-
ously alongside moral norms — namely, whether moral individuals can
participate in both cultures without running the risk that their partici-
pation will corrode the habits and expectations associated with moral
practice.®!

1 will begin with an example to help elucidate what I have in mind,
although I do not think it is wise to hang too much on any particular
case. I do not know whether disapproval often follows a corporate of-
ficer’s conscientious objection to taking advantage of an efficient
breach. But I have witnessed several conversations in which one party
regarded another with incredulity for thinking that she was morally
bound not to break her lease against her landlord’s will for conven-
ience, suggesting that it made her a “chump,” a moral fetishist for feel-
ing bound given that the landlord could readily (though unwillingly)
find a substitute renter5? Related exchanges occur with respect to
contractors. A promisee fumes that the contractor did not come on
time or, more realistically, did not come at all, despite repeated, firm
promises. Her interlocutor regards her outrage as strange, observing
that no more should have been expected; contractors regularly fail to

61 Professors Kaplow and Shavell also briefly raise this possibility, but they do not pursue it
because they regard it as a factor only relevant within a welfare economics analysis, one they be-
lieve would not entail a significant change in contract rules. See KAPLOW & SHAVELL, supra
note 2, at 211-13.

62 The ethical context in this situation may be complex, I grant, especially when month-to-
month leases are unavailable and parties must make year-long commitments to gain access to a
requisite good, thereby depriving them of needed flexibility.
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show up on time when something better comes along, so it isn’t a big
deal — “it’s business.”

To be clear, I am not advancing the empirical assertion that a
weakening of promissory honor is or will be the effect of the diver-
gence of contract and promise, if only because of the almost comic dif-
ficulties in adducing persuasive evidence and examples. You may re-
spond to my case by saying: “What do you mean? Breaking the lease
is perfectly reasonable. In fact, it’s what the landlord should expect.”
I respond: “Aha! That only shows how deep the corrosion goes.
You've been infected too!” You demur and so on.%3

To avoid such exchanges, it may be more fruitful to retreat to a
more abstract level, to ponder how human moral agents nurture and
maintain their habits and dispositions of moral agency. The basic con-
cern begins with a background supposition about good behavior and
forms of habituation in thought, emotion, and behavior. Namely, a
great deal of morally virtuous behavior depends upon cultivating
sound instincts and habits and allowing these to guide one’s behavior.
Morally good agents do not and cannot consciously redeliberate about
all the relevant considerations bearing on a decision on every occasion.
For everyday matters, agents must often depend on past deliberations
that have become encoded into their general cognitive, emotional, and
behavioral reactions to moral choices. Much of this deliberation and
encoding is supported directly by social institutions and influenced
more indirectly by the behaviors they encourage and render salient or
standard.% This may be especially true when the law plays (or is
meant to play) a leadership role in shaping social practice. If this ab-
breviated account is plausible, then we should be concerned about
law’s assigning significantly different normative valences and expecta-
tions to practices that bear strong similarity to moral practices, espe-
cially if we expect both practices to occur frequently and often along-
side each other. That is, we should be concerned that the one will
influence the other, making it more difficult to maintain those habits
and reactions that are essential to the moral behavior. To expect oth-
erwise, one would need to rely heavily on a clear delineation of the dif-
ferent behaviors and their proper contexts, as well as on our abilities to
compartmentalize tightly.®s

63 T am not alone in worrying, however, about the decline of the culture of promising and its
interrelation to legal norms and the expectations a legally shaped culture will induce. Roscoe
Pound voiced similar anxieties. See POUND, supra note 22, at 159-68.

64 See THOMAS NAGEL, EQUALITY AND PARTIALITY 169-79 (1991); SAMUEL SCHEF-
FLER, HUMAN MORALITY 133-45 (1992); Barbara Herman, Morality and Everyday Life, 74
PROC. & ADDRESSES OF THE AM. PHIL. ASS'N 29, 34, 36 (2000).

65 This ar is developed and lied to the cases of compelled speech and compelled
association in Seana Valentine Shiffrin, What s Really Wrong with Compelled Association?, g9
Nw. U. L. REV. 839, 830-55 (2005), and in Vincent Blasi & Seana V. Shiffrin, The Story of West
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Suppose the law of legally binding agreements, through its struc-
ture or justifications, encouraged individuals to associate the condi-
tions of binding agreements with quid pro quo exchange or to engage
freely in promissory breach when breach yields only marginal eco-
nomic net gains. The worry would be that these associations and be-
haviors would influence how the moral agent approached promises —
that the divergent treatment of agreements in contract would exert a
subtle influence over time on how seriously the moral agent regarded
unilateral promises and how casually she regarded promissory breach.
This problem may be particularly acute for those who regard the
moral practice of promising as resting on a social convention, since the
boundaries of that convention are not sharply defined and could well
be influenced or partly constituted by the social conventions within
law.56

Contract and promise have features that strongly trigger this gen-
eral concern. Contractual agreements are entered into frequently and
are a part of daily life. They bear a strong resemblance (if, ex hy-
pothesi, not identity) to promises. Even if contracts are not defined in
terms of promises, both contracts and promises involve voluntary
agreements, can be written or oral, and may range over the same sub-
ject matter. Further, their boundaries are not especially clear, render-
ing it tempting to move back and forth from one set of norms to the
other.

Of course, we could identify the onset of contractual relations in a
clearer way to put parties on greater notice that these agreements are
subject to special rules and may be treated differently than promises.
Suppose that could be done and it would be worth the associated edu-
cation and transaction costs to make people aware of the distinction
and special rules associated with contracts. Even so, I am not sure
such clarity would eliminate the difficulty, in part because, even if the
distinction is underlined, the same agreement may be both promise
and contract. Defining a contract as distinct from a promise does not
make the contract cease to be a promise as well. Further, once the dis-
tinction is transparent, parties may explicitly ask each other for both
contractual and promissory assurances. If the very same agreement
is subject to both contractual and promissory norms and these norms
diverge, then the difficulties reemerge. Additionally, the norms them-
selves, or their justifications, may point in different directions. This

Virginia State Board of Education v. Barnette: The Pledge of Allegiance and the Freedom of
Thought, in CONSTITUTIONAL LAW STORIES 433, 454-75 (Michael C. Dorf ed., 2004).

66 See KAPLOW & SHAVELL, supra note 2, at 163 (arguing that conventionalists have failed to
specify the full content of the social convention and that “legal rules themselves are part of the
social institution of promising”). I will not lean on this point both because I am not a convention-
alist and because the problem holds for nonconventionalists as well,
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may either place the agent directly in a state of conflict, or more
weakly, in a position in which it is tempting to treat and regard the
two as alike. If contract is more forgiving of transgressions, as I have
suggested, this may exert a subtle influence to treat promises less
seriously.

These factors give us some reason to be cautious about endorsing
the suggestion that the problems discussed in the prior Part could be
avoided merely by explicitly construing contract and promise as sepa-
rate domains and by recasting contracts as entities distinct from prom-
ises. They may also give us reason to be cautious about even those di-
vergences that can be grounded in distinctive legal normative
justifications.

A. Poker and Corporate Etiquette

Of course, there are many occasions on which it is permissible to
act in ways that in other contexts would be wrong. In a poker game,
for instance, it is permissible to try to mislead the other players about
the content of one’s cards for personal gain. Not only is misleading
behavior in this context permissible and consistent with the general
prohibition on deception, but we do not much worry that our behavior
in poker games will corrode the relevant aspects of our moral charac-
ter — our resolve not to lie and to take truth-telling and candor seri-
ously. Games provide many examples in which sharp dealing and an
effort to obstruct others or to cause them to suffer loss is encouraged,
whereas such conduct would be morally disallowed in other contexts.
Or, to consider another context to which Professor Meir Dan-Cohen
has called our attention, we do not expect sincerity from the clerk of a
large corporation who thanks us for our business.®” Why, then,
shouldn’t we regard the norms of contract as analogous to the norms
of games or the norms in business contexts similar to Dan-Cohen’s ex-
ample? In these contexts, different norms of conduct govern and are
not perceived to constitute a threat to our moral agency.

Games like poker and the special behaviors permitted and encour-
aged within them are relatively unusual activities that are fairly rigidly
defined and separated from the normal course of events in life and in
relationships. One may mislead only about a narrow range of topics.
Within poker, these topics are limited to what cards one has and one’s
confidence in one’s hand. Available moves in the game are not defined
in terms of moral activities outside of the game. The boundaries are
rigid enough that it would be inappropriate, to say the least, to ask
one’s fellow player, “Yes, but what cards do you really have?” Further,
the game of poker and other game-like activities often require particu-

67 MEIR DAN-COHEN, HARMFUL THOUGHTS 247-49 (2002).
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lar behaviors to achieve their aims. Trying to cause another to lose (by
winning) is necessary for the aims of competition to be realized. This
also explains, in part, why different standards of candor are applied to
lawyers and those giving testimony in adversarial settings.%®

By contrast, contracts pervade our lives. We cannot easily opt out
of them or treat them as merely an occasional leisure activity. No
clear boundaries delineate the realm of activities in which contracts
and contractual norms may be encountered from the realm of activities
in which promises and compliance with promissory norms is expected.
The lack of clarity would persist even if promise and contract were
explicitly declared to be separate domains. Unlike in poker and in
Professor Dan-Cohen’s case of the clerk, it is not inappropriate or a
clunky category mistake in the case of a contractual commitment to
ask for further reassurance — to ask “Do you really mean
it? . .. You're really promising?” Contract is not taken to be a cate-
gory of behavior incompatible with promising. It is hard to see how it
could be, given the prevalence of and pervasive need for contractual
and promissory commitments. Finally, it is not clear, especially in light
of contract law’s explicit invocation of the language of promising, that
the aims of contract do intrinsically rely on relaxing or abandoning
moral behavior. Indeed, that is partly what is at stake in this Article.%?

The contrast between poker and contractual promises is not stark,
but rather falls on a continuum. For instance, we may have reason to
be wary of the professional poker player, for whom the game is not oc-
casional but a way of life, unless she is awfully attentive to her charac-
ter and to maintaining the boundaries between the game and her other
relationships. Many lawyers lose their moral bearings. But profes-
sionals are not the only ones at risk. Professor Tom Grey reported to
me that a group of couples he knew used to get together in the 1970s
for evenings of Diplomacy, an especially long and intense war game.
By contrast with poker, it involves the forging of alliances followed by
their ultimate rupture. “[Clalculated lying and backstabbing” are
“crucial parts of the game play.”® After a period of time, the group

68 Witnesses and lawyers need not volunteer some facts that they would otherwise be required
to volunteer by conventions of cooperative conversation; lawyers may withhold elements of their
strategies and advocate positions they do not personally hold. The moral permissibility of these
behaviors depends in part on the well-defined boundaries of the practice as well as the underlying
justifications for the practice.

69 The majority of the aims of contract law are surely compatible with moral constraints. In
Part V, I sketch one more positive and unified account of the aim of contract law that dovetails
with the moral norms of promising.

70 Wikipedia, Dipl y, http:/len.wikipedi fwiki/Dipl y_(board_game) (last visited
Dec. 10, 2006). “A stab can be crucial to victory, but may have negative repercussions in interper-
sonal relations. . . . In some circles cheating is not only allowed, but also actively encouraged.
Players are allowed and expected to move pieces between turns, add extra armies . . ., listen in to
private conversations, change other players’ written move orders and just about anything else
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had to stop meeting because the breaches of trust involved in the game
were threatening their interpersonal relationships of trust outside the
game.

Nor it is clear that we should be altogether casual or sanguine
about the situation of Professor Dan-Cohen’s clerk. It helps tremen-
dously when the clerk truthfully represents the position or sentiments
of management or the company as a whole, the represented party is
sincere, and it is understood that the clerk represents another party.”
This already distinguishes the case from the divergence between con-
tract and promise. In the latter, the typically disallowed behavior is
not directly in the service of representing someone who is acting in a
standardly moral way.

It is more disturbing if the clerk lies on behalf of management.
Professor Dan-Cohen objects that someone in the corporate office may
have decided that thanking customers was politic but that no person at
the corporation may have any real feelings of gratitude, so that the
clerk is not representing anyone's gratitude at all.’? However, al-
though the corporation itself may not have a mental state of gratitude
or any individual employee who cares, corporations do have practices,
commitments, principles, and cultures. There is a difference between
a corporation that behaves in an appreciative, respectful manner to-
ward its customers and one that treats them purely as means. Repre-
senting the former as grateful can be appropriate, even if the particu-
lar agents who design and recite the script are not themselves grateful,
whereas representing the latter as grateful is deceptive. In the latter
case, the fact that the clerk plays a defined role does not exempt him
from fault, though the clerk may bear less fault than the script’s au-
thors higher up in management.

In both cases, it helps that the clerk’s role has defined boundaries
— that the clerk says these sorts of things only while at work, while
being paid to represent another. The clerk’s personal insincerity may
be partly distinguished from the case of contract and promise. But,
given the dominance of work in our lives and its spillover effects on
other facets of our lives and personalities, it may be regrettable that we
ask workers to display personal insincerity routinely and that we have
come to expect to treat and to be treated by others with personal insin-

they can get away with. In tournament play, however, these forms of cheating are generally pro-
hibited, leaving only the lying and backstabbing which is prevalent wherever Diplomacy is
played.” Id.

71 In such cases, it may even be questioned whether this is a real case of insincerity. His
“Thanks for shopping here!” may be an abbreviated form of “The company thanks you for shop-
ping here!” See DAN-COHEN, supra note 67, at 247-48.

71 See id. at 248-49.
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cerity. These expectations are exactly the sort of phenomena that may
provoke concern about moral drift in the culture.??

B. Individual Versus Corporate Agents

It may be objected that I am writing as though contracting usually
takes place between individual persons — especially individuals who
have preexisting bonds or who are even emotionally vulnerable to one
another. But many contracts are formed between businesses or other
sorts of organizations. Do I really mean to suggest that the failures of
businesses to adhere to promissory norms when transacting with each
other have special moral significance per se and further, that these
failures may inflict damage on the external promissory culture?

My answer is, yes — at least sometimes. To some extent, I share
the intuition that promissory breach between businesses is of signifi-
cantly less moment, although I worry that in part my intuition is the
product of an overly blunt anticorporatism. It may represent a general
stance that sweeps too broadly to include small businesses as well as
megacorporations and uses an indiscriminate brush not well tailored to
the underlying concerns about inequality and homogeneity. There
may, however, be something worthy at its root, namely a reaction to
the fact that a person intrinsically matters in a way that an economic
construct, even one affecting and composed of people, does not. The
insult of promissory breach against a business may not sting as harshly
as when it is suffered by a person. Some of my reaction also reflects
attention to a different frame of reference than the one I have been
discussing. That is, the more permissive intuition with respect to
breach between organizations may not be a response to the general
rule or practice but rather may encapsulate more particularized ethical
assessments of singular cases of business-to-business breach within
closely competitive contexts. It may be understandable for a party to
breach when its competitors have no compunctions against doing so
when it is to their advantage, when refraining from doing so would
place it at a severe competitive disadvantage, and when it would be
very difficult to alter the terms of interaction on a reciprocal basis
through unilateral action. Even if these intuitions are appropriate to
singular instances given the rules that govern the context, the overall
structure of these contexts themselves may be challenged as I have
been suggesting.

Further useful distinctions can be drawn between individual and
organizational promisors and promisees, and in particular between

73 Cf. Roy Kreitner, Fear of Contract, 2004 WIS. L. REV. 429, 460 (arguing that contract law
should “make room" for the predispositions of managers, employees, and judges for fairness and
cooperative behavior),
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contracts involving individuals and those involving only experienced
organizational actors.’® It may also matter whether the contractors
have repeated interactions, whether they are members of the same
linguistic or geographical community, and whether the contractual
formation involves communication between people or merely filling
out forms on the Internet. The distinctions between different types of
contractual agents and different types of contractual content may
bear mightily on the relevant analysis and the overall conclusions we
reach. We should therefore be wary of overly general diagnoses and
conclusions.

Nonetheless, contract norms that authorize or encourage inten-
tional breach of promise for gain among organizational actors should
still give us some pause. True, an organizational actor as such cannot
have disappointed feelings or expectations, at least if expectations are
taken to be mental states. But for reasons I explore elsewhere,’ I am
disinclined to think that the presence of such mental states is at all es-
sential to the binding nature of a promise (although the consequences,
including the parties’ potential disappointment, may sometimes bear
on a promise’s strength and seriousness). Furthermore, although the
organizations that make commitments are not persons, persons com-
pose them. Within business transactions, individuals often make and
receive promises. An individual representing the seller company may
aver to another individual representing the buyer: “Bob, I promise you,
a thousand cases will be delivered tomorrow.” Individuals make deci-
sions whether to honor or breach these promises. The promises are
not thereby made personal, but the involvement of individuals in the
acts of commitment, receipt, and intentional breach matters. Indi-
viduals solicit one another’s trust in the process of forging promissory
relations between their organizations.” Even if these promises are not

74 See, e.g., David Charny, Nonlegal Sanctions in Commercial Relationships, 104 HARV. L.
REV. 373, 457-60 (1990); Alan Schwartz & Robert E. Scott, Contract Theory and the Limits of
Contract Law, 113 YALE L.J. 541, 544-46, 550, 618 (2003) (distinguishing between interc
transactions and transactions involving individuals and less sophisticated organizations); see also
Kreitner, supra note 73, at 466-74 (agreeing that efficiency concerns should be more dominant in
interbusiness transactions but questioning whether those concerns should be exclusive).

75 See generally Shiffrin, supra note 7 (discussing the solicitation of trust as a critical compo-
nent of forging promises).

7 See ERIC A. POSNER, LAW AND SOCIAL NORMS 150 (2000) (observing that “what ap-
pears to be an arm’s-length contract between two anonymous firms is often the result of negotia-
tions between two friends who belong to the same social club or sit on the board of the same
charitable organization”); Lisa Bernstein, Opting Out of the Legal System: Extralegal Contractual
Relations in the Diamond Industry, 21 J. LEGAL STUD. 115, 119-25 (1992) (describing the rela-
tionship between trading clubs and transactions in the diamond industry) [hereinafter Bernstein,
Opting Out of the Legal System]; Lisa Bernstein, Private Commercial Law in the Cotton Industry:
Creating Cooperation Through Rules, Norms, and Institutions, gg MICH. L. REV. 1724, 1745-54
(2001) (stressing the importance of p 1 relati and ene in ¢ ial
cotton agreements).
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addressed to individuals as such and the individuals delivering them
are not the formal promisors,’” there is something troubling about a
legal system that encourages persons, whether representing themselves
or others, to fail to take these solicitations seriously and to take differ-
ent attitudes depending upon whether they represent themselves, oth-
ers, or other entities.

Consider assertion, by analogy. Although promising differs from
assertion in some respects,’® they bear a close relationship to one an-
other.” At least with respect to moderately serious matters,* one’s
moral obligations not to lie or mislead do not change when one repre-
sents or addresses a business or another sort of enterprise. (Perhaps
the duty of forthcomingness and the degree of wrongfulness vary, but
the fact that one is speaking to the representative of an organization in
itself does not alter in fundamental ways the obligation to speak truth-
fully.) Why should the moral norms of promising be different? Both
involve the solicitation of trust. True, in a large organizational struc-
ture, the party that initiates or authorizes the breach may be a differ-
ent person from the one who makes the promise, whereas the liar is of-
ten the same person who makes the representation that attempts to
draw upon another’s trust. But this may not matter since the party
who breaches is bound, via the relation of representation, by the invi-
tation made by the promise-giver.

Of course, one can respond that the offeror should not regard her
solicitation on behalf of an organization as her own, and that the re-
cipient of this promise should not invest her trust in the offeror as she
might were the promise offered to her qua individual, in a more per-
sonal context. Perhaps. However, I do not fully grasp what motivates
the “should” other than perhaps a counsel of prudence. If this pre-
scription would not be justified as an organizing principle with respect
to the sincerity of assertions, even if a more relaxed attitude toward as-
sertion would lead to financial gain, why would it be justified with re-
spect to promising? In any case, it is unclear whether this should be a
telling point for those of us who do not believe that the moral force of
a promise (or the duties following assertion) depends on whether the
promisee relies or expects performance to occur.®!

s

7T Daniel Markovits suggests, by contrast, that these
Markovits, supra note 6o, at 1465-68,

78 See Gary Watson, Asserting and Promising, 117 PHIL. STUD, 57 (2004) (discussing some of
the differences between promises and assertions).

79 See JUDITH JARVIS THOMSON, THE REALM OF RIGHTS 294-321 (1990).

50 Here I mean only to bracket games, jokes, and cases such as Professor Dan-Cohen's, which
regard the sincerity of pl ies by rep ives. See supra pp. 743-44.

Bl T reject the view that the promisee must rely on, or develop an expectation of, performance
for a promise to be binding. See Shiffrin, supra note 7.

ions may be dispositive. See
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More troubling is the implicit suggestion that legal norms should
encourage and expect recipients to respond this charily to one an-
other’s entreaties. This, of course, returns us to territory we have al-
ready visited, involving the degree of alienation the legal system
should expect and encourage from its citizens in their everyday activi-
ties, including those involving work and economic exchange. A system
that leans heavily on such alienation and compartmentalization is dis-
piriting to defend, to put it mildly.

V. TOWARD AN ALTERNATIVE CONCEPTION

My primary aim has been to develop and advance an accommoda-
tionist approach that renders the norms of interpersonal morality rele-
vant to the shape of law, but in a distinctive way that draws on the
perspective of moral agents as subjects of law. My secondary aim has
been to deploy this approach to sound some alarms about the diver-
gence of promise and contract, particularly with respect to contract’s
remedial doctrines. What I have argued so far may be summarized as
follows: Moral agency must be accommodated either out of respect for
agents’ basic, reasonable interests in leading moral lives, or because a
robust culture of promissory commitment is necessary for a flourishing
political society. In either case, we have a political interest in ensuring
that we, as a community, do not invoke and recognize promises within
our political institutions while treating them in ways inconsistent with
their value, through the stance we take toward them in our rationales
for various rules. To be sure, our purpose in invoking promises may
not be directly to support or encourage the culture of promising as
such. Indeed, we may invoke promises, in part, because such invoca-
tion is convenient. The concept of a promise operates as shorthand
that is readily accessible and familiar to most citizens, even those who
are not legal initiates. The use of a moral concept as shorthand is one
way to make legal outcomes more accessible and to facilitate transpar-
ency. Still, if we invoke promises, directly or indirectly, we have a
duty, taking something of the form of a side constraint, not to act or
reason in ways that are in tension with the maintenance of a moral
culture of promising.

Along the way, I have also made gestures in the direction of a more
positive theory of contract that would treat the conditions of moral
agency and the culture of promising in a more complementary way —
a conception of contract that would incorporate sensitivity to the
moral culture of promising, rather than merely regarding these con-
cerns as a constraint on the pursuit of our other purposes, such as col-
lective wealth enhancement. I will end with tentative remarks about a
distinctively legal normative conception of contract that would sit
more comfortably with our moral agency.
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Promises and fidelity to them do not, of course, require law in the
way systems of real property require law, or at least socially recognized
boundaries.®?> So what is the purpose of a legal regime dedicated to
the enforcement of some subset of promises? Suppose one did not
start from a purely instrumental point of view. Would generally mor-
ally compliant and highly proficient agents who are not shy about
making and keeping promises have reasons to establish a system of
contract?

I believe they would. In related work, I have defended the claim
that in addition to the work they may do in facilitating cooperation or
the pursuit of parties’ ends or projects, promises play a significant
moral function in interpersonal relationships.®® Promises and their
availability provide a concrete (and I believe indispensable) way for
parties to reaffirm their equal moral status and respect for each other
under conditions in which possibly divergent present or future inter-
ests create vulnerability. The promissory commitment represents an
effort to disable and manage some of the hazardous mechanisms and
effects of power, hierarchy, and vulnerability. These reasons may be
extended to illuminate the function of promises between nonintimates
as well. For the purposes of this Article, I assume these claims are
true.®*

One might then understand contract as the public complement to
the private promissory relationship. In creating a contract, the parties
render public their efforts to manage morally their disparate interests,
as well as the associated latent or emergent vulnerabilities this dispar-
ity may create or feed. Creation of a contract invites this relationship
to be witnessed, recognized, and scrutinized by the public.?* The pur-
pose of rendering the relationship public might vary according to cir-

82 The counterclaim, insofar as it encompasses the claim that socially recognized boundaries
are ial to promising, engages the debate about conventionalism and promising. See, e.g.,
Shiffrin, supra note 7 (defending a nonc tionalist view of promisi But see supra note 66,

83 Shiffrin, supra note 7.

84 For a more complete treatment of this issue, see id,

& Why would the interest in rendering the relationship public require law? Could other forms
of social disclosure perform this function? I will only gloss these important questions. In brief,
some alternative forms can work, albeit in discrete, insular, and small-scale contexts. See, e.g.,
Bernstein, Opting Out of the Legal System, supra note 76, at 115, 119-30, 132-35; see also Charny,
supra note 74, at 392-97, 412, 417-19 (discussing nonlegal sanctions for breach and the limited
contexts of their effectiveness). Our culture, interestingly, lacks a clear public forum other than
law in which the socially cooperative community has an official veice. The need for law to serve
as our collective voice may not be an essential feature of all cooperative life, although it may be
an essential feature of large-scale democratic societies. In more h cultures, religi
bodies may serve as an authoritative social voice, the pronouncements of which nonetheless do
not have the status of (civil) law. Given our religious and other sorts of heterogeneity (as well as
the economic and civil liberty structure that nurtures such heterogeneity), it may be no accident
that we lack a unifying intermediate and ind {ent institution other than law that serves as an
official public forum and voice.
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cumstance and content. In some cases, contracts provide assurance —
going public is meant to assuage concerns that one or more parties
have about the security of the arrangement. Motivations like these are
familiar in both business contexts and familial contexts, including the
public promises involved in marriage. But the emphasis on contract
as primarily a mode of assurance, a response to the worry that things
may go wrong, is exaggerated.®® Contract law may play an important
function even outside nonideal moral circumstances. Parties may well
seek to create contracts for reasons that are not predominantly
grounded in fear, lingering distrust of their promissory partners, or
even more innocuous concerns about inadvertent breach.

For other parties, by contrast, going public may be a demonstration
of feelings of strong security in the relationship and in the reliability of
the commitment; one or both parties may be so confident of the com-
mitment that they are happy to render it public and regard their will-
ingness to do so as a symbol of their good intentions. Again, motiva-
tions like these are familiar in both business contexts and familial
contexts, including the public promises involved in marriage. In other
cases, contract serves a positive gap-filling function; parties may come
to the essence of an agreement but rely on public rules designed to
provide reasonable accommodations of the parties’ interests and any
relevant public interest to resolve open questions.®” In still other cases,
given what is at issue in the agreement — for example, the use of im-
portant resources — going public may be mandatory because public
oversight of such resources is necessary to protect broader interests.s#

Except in cases of the latter type, why should the public attend to
these commitments and expend effort to enforce them, as well as es-
tablish norms that fill in the gaps that promissory parties fail to antici-
pate or resolve? A partial answer refers to reasons quite familiar from
our discourse about contract. First, although promises solve and man-
age certain dynamics of vulnerability, they also generate new vulner-
abilities. The public has an interest in protecting parties from the con-
sequences and harm caused by breaches that result from these
vulnerabilities. Second, and more broadly, the reinforcement of equal
status facilitated by promises takes on a political value when made
public. In addition to the political interest in a culture of taking com-
mitment seriously, there are reasons to affirm and support such public
declarations of equal status and such good faith efforts to manage di-

36 For instance, Professor Scanlon’s claim that the institution of contracts is “centrally con-
cerned with what is to be done when contracts have not been fulfilled” and his stress on contracts
as furthering the “value of assurance” reflect an overly narrow conception of the function of con-
tract. Scanlon, supra note 6o, at 93, 9.

87 See, e.g., Craswell, Contract Law, supra note 3.

88 See Gordley, supra note 22, at 280.
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versity and vulnerability morally. That such a system also tends to
create efficient systems of economic exchange is an important side
benefit that may affect many of our decisions about how to structure
the institution, but only in ways complementary to our other moral
purposes.

This quick articulation is admittedly vague, but it provides a flavor
of a set of rationales that could supply normative, moral reasons for an
institution of contract without relying upon any direct aim to enforce
interpersonal morality or to encourage virtuous behavior. Contract, on
this view, is not an effort to get people to act virtuously, to prompt
people to keep their promises for the right reasons, to ensure that pri-
vate relationships go as well as possible, or to get people to make
promises when morally appropriate to do so. It is not an effort to le-
galize as much as possible the interpersonal moral regime of promis-
ing, but rather to provide support for the political and public values
associated with promising.

Understood in this way, a variety of the divergent aspects of con-
tract law make sense, especially those associated with evidentiary con-
cerns. Requirements of writing — for example, the parol evidence rule
or the statute of frauds — may be understood more generally in terms
of the conditions of making something verifiable to outside assessors
and the public. The unconscionability and public policy doctrines
manifest the limits on what commitments the public can support,
given the underlying purpose of supporting equality as well as our
other social aims.®® The doctrines of mistake and impracticability pre-
suppose notions of reasonable risk that represent our sense of which
endeavors and which assumptions of risk are worth our affirmation
and efforts. These characterizations refer back to public, legally nor-
mative values, but they are not in implicit or explicit tension with the
view that the underlying moral promises are binding.

Although this normative conception of the purposes of contract law
can readily support some divergences between promise and contract, it
may be inconsistent with some others discussed in the body of this Ar-
ticle,” such as the general unavailability of punitive damages in con-
tract. At the least, some standard arguments for these doctrines are in
tension with the maintenance of the conditions of moral agency. Given
the overriding nature of our moral commitments, as well as the de-

89 See Shiffrin, supra note 5.

90 Of course, some legal-normative grounds may be given for the doctrine of consideration.
Exchange or its promise signals to the parties (or may serve as evidence to third parties) that a
promise is legally relevant. These are permissible sorts of reasons, but they do not provide con-
vincing support for the proposition that consideration is a necessary condition of achieving such
ends, especially given the risks of creating cultural confusion about the moral significance of quid
pro quo requirements. See supra 736-37; see also Scanlon, supra note 6o, at 30607,
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pendence of a well-functioning democracy on a flourishing moral cul-
ture, there may be reason to reexamine these doctrines and their justi-
fications, and to strive for greater convergence between promise and
contract.

Many legal theorists have been particularly troubled by the idea of
separating criminal law, tort, or constitutional law from moral con-
cerns. Some have been more sanguine about conceiving of contract
law as an amoral domain driven by aims entirely insensitive or indif-
ferent to the concerns of interpersonal morality.®* I suspect that quite
the opposite is true. Contract law cannot properly be regarded as an
amoral domain in the least. From an accommodationist perspective,
the nesting of promise into the self-conception of contract, the ubiquity
of promises and contracts, and the elemental role of commitment in
social life require a legal approach to contract that is deliberately sen-
sitive to the demands of interpersonal morality.

91 See, e.g., JULES L. COLEMAN, RISKS AND WRONGS 73-74, 192-93, 197 (1902). See gen-
erally Daniel A. Farber, Economic Efficiency and the Ex Ante Perspective, in THE JURISPRU-
DENTIAL FOUNDATIONS OF CORPORATE AND COMMERCIAL LAW 54, 66-60, 70-80 (Jody S.
Kraus & Steven D. Walt eds., 2000) (discussing the intellectual history of law and economics).



A CRITIQUE OF THE PROMISE MODEL OF CONTRACT

WarLLAce K. LiGHTSEY*

Lawyers and most contract scholars assume that a contract is
simply a promise that the law will enforce.? This concept of con-
tracts as a subset of promises, a concept referred to in this Article
as the “promise model” of contract, is implicit in most legal think-
ing about contracts, but receives an explicit, rigorous treatment in
a recent work by Professor Charles Fried.? Professor Fried begins
his book by drawing upon basic liberal notions of respect for indi-
vidual autonomy to develop the principle that a promise is morally
binding on the promisor. From this principle he fashions the cen-
tral thesis of his book: “[S]ince a contract is first of all a promise,
the contract must be kept because a promise must be kept.”® The
remainder of the book uses this thesis to explain and criticize con-
tract doctrine.

In a book published the same year as Professor Fried’s work,
Professor P.S. Atiyah also compares promise philosophy and con-
tract doctrine.* Like Fried, Atiyah predicates his analysis upon the
promise model of contract. Professor Atiyah, however, proceeds
from this predicate to develop a methodology and to reach conclu-
sions diametrically opposed to those of Professor Fried. Often re-
ferring to legal doctrine and to the principles and values underly-
ing that doctrine, Professor Atiyah criticizes the principal
philosophical accounts of promising and decides that promises, per
se, do not create moral obligations.® He then develops his theory

* Law clerk to Judge John Minor Wisdom, United States Court of Appeals for the Fifth
Circuit, 1983-1984 term; law clerk to Chief Justice Warren E. Burger, United States Su-
preme Court, 1984 Term. A.B., 1979 Duke University; J.D., 1983 Harvard University.

1. See, e.g., ResTaTEMENT (SEcOND) oF ConTrACTS § 1 (1979) [hereinafter cited as Re-
sTATEMENT]; C. Friep, ConTRACT AS Proause 17 (1981); F. Porrock, PrincirLEs oF Con-
TRACT 1 (12th ed. 1946); 1 S. WiLLisToN, A TreATISE ON THE Law oF Contracts § 1 (W.
Jaeger 3d ed. 1957).

2. See C. Friep, supra note 1.

3. Id. at 17. 5

4, See P. ArrvaH, Promises, MoraLs, anp Law (1981).

5. See id. at 123-29,
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that a promise is an admission of a preexisting obligation on the
part of the promisor. This obligation results from either the harm
to the promisee or the unjust enrichment of the promisor that
would occur if the promise is not kept.®! Thus, he concludes, if
there has been no reliance by the promisee and no conferral of
benefit upon the promisor, there is no immorality in the promisor’s
revocation of his promise.”

Although Professors Fried and Atiyah reach opposite conclu-
sions, both scholars derive their theories from discrepancies be-
tween contract doctrine and the promise principle (the principle
that promises are morally binding). These discrepancies fall into
two related general categories. The first category concerns the legal
doctrine of consideration. Because of this doctrine, contract law
traditionally has not considered a mere promise to be a sufficient
basis for contractual obligation; instead, the promise must have
been given in exchange for a valid consideration. This is true even
in the bilateral executory contract, in which one promise is ex-
changed for another promise. In a wholly executory contract,
neither reliance nor conferral of benefit has occurred. Thus the
promise principle seems to be the sole reason for regarding the
contract as legally enforceable. Yet even in this situation the ele-
ment of exchange is a prerequisite to legal enforceability: contract
law will not enforce a unilateral promise.® This result is irreconcila-
ble with the promise principle. Accordingly, Professor Fried finds
the doctrine of consideration “anomalous” and “internally incon-
sistent.”® Conversely, Professor Atiyah sees consideration as “a
profoundly moral doctrine” reflecting the judgment that a promise
alone creates no moral obligation.’®

A second and related set of discrepancies between the promise
principle and contract doctrine concerns the role of the community

6. See id. at 184-202.

7. See id. at 202-15.

8. This statement is subject to the qualification that, in some circumstances, a unilateral
promise that has been relied upon may be legally enforceable. See RESTATEMENT, supra note
1, § 90. In such cases of promissory estoppel, however, the basis for enforcement is not the
promise, but the reliance. See id. comment a. See infra text accompanying notes 114-17 for
a discussion of the question whether contract law should enforce unilateral promises that
have been relied upon.

9. C. Friep, supra note 1, at 35.

10. P. ATivaH, supra note 4, at 3-4.
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in augmenting, overriding, or modifying the obligations assumed
by contracting parties. If, as Professor Fried argues, the basis of
contractual obligation is the morally binding nature of promises,
then contract law should accord a high degree of deference to the
will of the parties as expressed in their respective promises.* This
ideal finds but imperfect expression in contemporary contract doc-
trine. For example, the law often imposes certain duties without
regard to the wishes of the parties-—notably, the duty to mitigate
damages and the duty of good faith in bargaining and in perform-
ance. In addition, courts dealing with form contracts or uncon-
scionable contracts have been increasingly willing to disregard
terms of the contract found to be against public policy or otherwise
contrary to societal understandings of fairness.®

Other questions regarding the role of the community vis-a-vis
the will of the parties arise when the terms of a contract fail to
address subsequent problems of performance. These “contractual
accidents” include contracts predicated on mistaken assumptions
and contracts in which unanticipated difficulties have arisen. Pro-
fessor Fried concedes that, in these circumstances, the promise
principle provides inadequate guidance.'®* He proposes that the law
deal with these situations by using a “gap-filling” approach of
turning to “residuary principles of civil obligation.”** By emphasiz-
ing the degree to which contractual planning can avoid accidents,
and thus implicitly downplaying the prevalence of accidents, Fried
concludes that the necessity for gap-filling does not threaten the
promissory principle.’® Conversely, Professor Atiyah emphasizes
the frequency of accidents to demonstrate the paramount role of
community values in shaping contractual obligations.®

Professors Fried and Atiyah deserve praise for their efforts.
They have expended much energy disputing the morally obligatory
nature of promises in attempting to clarify the implications of

11. See C. Friep, supra note 1, at 17.

12. In a radical extension of this trend, a recent article by Professor Todd Rakoff argues
that contracts of adhesion should be presumptively unenforceable. See Rakoff, Contracts of
Adhesion: An Essay in Reconstruction, 96 Hary. L. Rev. 1173, 1176 (1983).

13. C. Frep, supra note 1, at 69.

14. Id.

15. See id. at 69-73.

16. See Atiyah, Book Review, 95 Harv. L. Rev. 509, 516-20 (1981).

48 WILLIAM AND MARY LAW REVIEW [Vol. 26:45

their respective positions. In the end, however, the reader inter-
ested in understanding and further developing contract theory is
left with the nagging feeling that all of this energy has been ex-
pended in vain. Both scholars build their theories from the prom-
ise model of contract; both discover profound discrepancies be-
tween promise philosophy and contract doctrine. Fried uses these
discrepancies to criticize contract law while Atiyah uses them to
criticize promise philosophy. Neither scholar, however, explores
the conclusion that seems most obvious from the existence of the
discrepancies—the simple proposition that contracts are not
promises.’”

This Article examines the validity of that proposition by criticiz-
ing the promise model of contract and suggesting an alternative
model. Part I of the Article discusses three related inadequacies of
the promise model: (1) abstraction and oversimplification; (2) focus
on the fact of obligation rather than the content of obligation; and
(3) unilateralism. Because the criticisms presented in Part I are
developed with a more accurate and desirable contract model in
mind, Part IT describes the general contours of this alternative
model, which is developed around the relationship between parties
to an exchange. The Article concludes by commenting on the
broad implications of the differences between the two models.

I. INADEQUACIES OF THE ProMISE MODEL
A. Abstraction and Oversimplification

An ineluctable result of viewing contracts as promises is to ab-
stract and oversimplify the formation and performance of con-
tracts, and thereby to skeletonize the rights and obligations that
flow between contractual partners. Promise philosophy typically
focuses on a promise by A to B to do phi.'® Although this simple
transaction may be suitable for developing the moral implications
generated by a promise, alone or abstract, it represents an
atrophied model of contract—a model incapable of dealing with
the issues presented by the complex relations among parties to

17. Cf. Raz, Book Review, 95 Harv. L. Rev. 916, 921 (1982) (suggesting this conclusion).
18. See, e.g., MacCormick & Raz, Voluntary Obligations and Normative Powers, ARISTO-
TELIAN Soc'y, supp. vol. 46, at 59, 60 (1972).
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contemporary contracts. In particular, abstraction and oversimpli-
fication cause the three primary inadequacies of the promise
model: discreteness, discontinuity, and presentiation.

1. Discreteness

Modeling contract on a simple promise from one abstract indi-
vidual to another emphasizes the discreteness of a contractual
transaction.'® Discreteness leads one to view the transaction sepa-
rately from its surrounding social context and to ignore the identi-
ties and relations of the parties.?® This perspective in turn pro-
duces perhaps the most serious shortcoming of the promise model:
the model operates within a vacuum that induces a gross and often
complete deemphasis of the nonpromissory factors that may shape
contractual rights. Promise theories concentrate on the promise it-
self or the actual or likely effects of the promise as the fount of the
promisor’s duties and the promisee’s rights. Actually, however,
these duties and rights are created, restrained, and molded by the
interplay between the contract and the surrounding social context,
as well as by the development of the contractual relationship itself.

A relatively stable, developed society is a necessary precondition
to the genesis of the institutions of contract®* and promising.?? In-
deed, it is an historico-anthropological truth that contracting does
not occur until division of labor and a concomitant system of ex-

19, See I. MacNEIL, CoNTRACTS: EXCHANGE TRANSACTIONS AND RELATIONS 12 (2d ed. 1978).

20.' See L. FriepmaN, ContRACT LAW IN AMERICA 20 (1965); 1. MacNEw, THE NEW SociAL
ContracT 60-61 (1980); Goldberg, Toward an Expanded Economic Theory of Contract, 10
J. Econ. Issues 45, 49 (1976). ;

21. “The fundamental root, the base, of contract is society. Never has contract occurred
without society; never will it occur without society; and never can its functioning be under-
stood isolated from its particular society.” L. MAcNEL, supra note 20, at 1-2 (emphasis in
original) (footnote omitted).

22.  [I]t is wrong to think that social co-operation will not occur without the in-

stitution of promising. Indeed, as we have seen, the institution of promising is

a relatively late arrival in the development of modern societies. The fact is that

much social co-operation can take place without promising, so long as there is

a sufficient degree of trust.
P. ArivaH, supra note 4, at 135. As Professor Atiyah argues, any institution of promising
presupposes a societal decision that promisees are entitled to the performance of promises
and that promisors are not entitled to change their minds. See id. at 127-28; Atiyah, supra
note 16, at 526.
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change have been established.?® Persons who choose to form a con-
tract thus approach each other not as isolated, abstract individu-
als, but as social actors who are already linked by the general
interdependence that results from specialization of labor and ex-
change.?* Their expectations are profoundly influenced by the so-
cial context of their transaction. Their agreement cannot be under-
stood meaningfully without reference to trade custom,*® positive
law,?® and general societal norms.?” Moreover, these external fac-
tors will often control the rights and obligations of the parties
without regard to the terms of their promises.

The contractual relationship itself generates additional non-
promissory sources of rights and obligations. Prior dealings be-
tween the parties may generate strong feelings of trust or expecta-
tion that trump the terms of a party’s promise.?® Furthermore,
obligations beyond the promise itself may emerge as a contractual
relationship develops. As Lon Fuller illustrates:

In a written contract an employer promises the employee at the
end of the year a bonus in addition to his regular salary. This
promise is accompanied by the words: ‘It is expressly understood
by the parties hereto that the provision for a bonus herein con-
tained shall impose no legal liability whatsoever on the em-
ployer, and that no action at law shall be brought for its recov-
ery, it being understood that the payment of the bonus rests
entirely in the uncontrolled discretion of the employer.” There
are a considerable number of cases in the United States where
courts have ordered the employer to pay the bonus notwith-
standing language like that just quoted. However it may be
qualified by words, the expectation that the bonus will be paid
enters into and conditions the parties’ conduct toward one an-
other . .. .*

In short, the discreteness of the promise model hides the fact

23. See, e.g., E. DurknemM, ON THE DivisioN oF Lasor IN SocietTy 206 (Simpson trans.
1933); see infra text accompanying notes 84-88.

24, See E. DURKHEIM, supra note 23, at 200.

25. See U.C.C. §§ 1-205(3)-(5), 2-202 (1978); see also E. DURKHEIM, supra note 23, at 215.

26. Many areas of non-contract law—antitrust law or federal anti-discrimination law, for
example—may determine contractual rights and obligations.

217. See, e.g., U.C.C. § 2-302 (1978).

28. See, e.g., id. §§ 1-205(3), 2-207(3).

29, L. FuLLER, ANATOMY OF THE Law 81 (1968).
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that trust, expectations, and accompanying obligations may arise
from a variety of sources other than the parties’ promises, such as
the general interdependence between members of a developed soci-
ety, the customs and norms of the particular business or social
community, similar or previous transactions, or the developing re-
lationship between the parties.® One might be able to force a
promissory structure upon such expectations, but this structure
would be artificial and frequently fictitious. Alternatively, asserting
that these sources of right and obligation are noncontractual be-
cause they are nonpromissory entails explaining contemporary con-
tract doctrine through some “gap-filling” approach such as that
propounded by Professor Fried.** Any approach along these lines is
doomed ultimately to demonstrate the relatively insignificant role
of promise in contract law.®?

The discreteness of promises is also responsible for the “infinite
regress” problem in promise philosophy. This problem concerns
the question why a promisee is entitled to the promised perform-
ance and why his expectation of receiving the promised perform-
ance is a legitimate one. H.A. Prichard provides the classic state-
ment of the problem: “[Plromising to do this or that action, in the
ordinary sense of promising, can only exist among individuals be-
tween whom there has already been something which looks like an
agreement to keep agreements . . . .”*® If one seeks to determine
how promising can get underway between abstract individuals in a
state of nature, the infinite regress is an insurmountable obstacle.?*

30. 1. MacNEmL, supra note 20, at 74-75; cf. Farnsworth, The Past of Promise: An Histori-
cal Introduction to Contract, 69 Corum. L. Rev. 576, 604-05 (1969) (quoting W. GoLp-
scHMIDT, SEBEI Law 221 (1967):

[Within the Sebei tribe, s]uch force as promises have is “ensured by mutual
interdependence, by the operation of a market in which each party to the con-
tract had an ultimate interest in preserving his public reputation; his very sur-
vival in the community, and certainly his social and economic advancement,
depended on his fulfilling the legitimate obligations he had incurred.”).

31, See, e.g., C. Friep, supra note 1, at 69-73, 89-90.

32, See Atiyah, supra note 16, at 516; see infra text accompanying notes 49-50.

33. H.A. Pricuarp, MoraL ObricaTion 179 (1949); see also Robins, The Primacy of
Promising, 85 Minp 321, 336 (1976) (expectations that a promisor will conform to the prac-
tice of promising cannot be basis for promissory obligation because “any such expectations
. . . presuppose an antecedent motivation to conform to the practice”).

34, See P. ATivaH, supra note 4, at 128 (“[A] vicious circle is inescapable so long as we
confine our attention to the promisor himself.”).
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If one’s inquiry concerns contractual obligation, however, the prob-
lem is irrelevant. Once one assumes the prior existence of speciali-
zation of labor, mutual interdependence, and a system of exchange
governed by the norm of reciprocity,® it is not difficult to envision
the emergence of a practice of making contracts without any ante-
cedent “agreement to keep agreements.” Parties to a contract will
entertain expectations of performance that are prior to and inde-
pendent of any belief in the moral obligation to keep promises.
This critical sociological fact is hopelessly obscured by the discrete
view of contracts under the promise model.

2. Discontinuity

The abstraction and simplicity of the promise paradigm create a
model of contract as a transaction with rigid and easily discernible
boundaries, a transaction that “commences sharply by clear, in-
stantaneous agreement and terminates sharply by clear, instanta-
neous performance.”?*® This vision may be appropriate for highly
discrete contracts, which closely resemble the promise paradigm.
Often in modern contractual relationships, however, neither the
commencement nor the performance of the contract occurs with
one specific, identifiable event.?” Regarding the formation of a con-
tract, the distinction between a promise and a set of assurances
given in contract negotiations is difficult to demarcate: when a
party makes one assurance after another, exactly when has that
party consented to a contractual relationship?®® Similarly,

35. The primal role of the norm of reciprocity is discussed below. See infra text accompa-
nying notes 70-77.

36. I. MacnEIL, supra note 20, at 15; see C. FrIED, supra note 1, at 113 (“Whether or not
a person has promised is a yes or no question.”); id. at 120-21.

37. Cf. Atiyah, supre note 16, at 520 (Fried’s justification of discontinuities “falls back on
the oversimple paradigm . . . and neglects cases of interpretation and difficulty”).

38. The example in the text derives from Hoffman v. Red Owl Stores, Inc., 26 Wis. 2d
683, 133 N.W.2d 267 (1965). In that case, the plaintiffs sold their previous business and
incurred other expenses at the request of the defendant, who repeatedly assured them that
it would establish the plaintiffs as one of its franchisees. The parties eventually terminated
their negotiations without completing the transaction. The Wisconsin Supreme Court af-
firmed a verdict for the plaintiffs on the basis of the doctrine of promissory estoppel: “A
promise which the promisor should reasonably expect to induce action or forbearance of a
definite and substantial character on the part of the promisee and which does induce such
action or forbearance is binding if injustice can be avoided only by enforcement of the
promise,” Id. at 694, 133 N.W.2d at 273 (quoting RestatemenT (FirsT) o ConTrACTS § 90
(1932)). Professor Fried agrees with the court’s result, but finds its reasoning incorrect:
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promises and statements of intent differ only in degree.*® Regard-
ing performance of a contract, only gradual differences exist be-
tween what constitutes “substantial performance” (entitling the
performer to insist on his rights under the contract) and what does
not.*® These distinctions become especially blurred in an ongoing
contractual relationship. Yet, under the promise model, these dis-
tinctions trigger drastically different legal consequences, a result
that can hardly be defended as rational when the controlling facts
differ by only a slight degree.** Lines must occasionally be drawn,
but there should be flexibility in the lines. The promise model is
incapable of generating this flexibility.

3. Presentiation

By deemphasizing or even disregarding nonpromissory sources of
rights and obligations, the promise model requires that the future
duties of the parties be determined in the present act of promising.
The promise model thus seeks to bring all future contract relations
into the present—to presentiate the contract.*? Because it is im-

The award of reliance damages was not a case of enforcement of a promise at

all, since the parties had not reached the stage where clearly determined

promises had been made. Reliance damages were awarded because Red Owl

had not dealt fairly with Hoffman. It had allowed him to incur expenses based

on hopes that Red Owl knew or should have known were imprudent and that

Red Owl was not prepared to permit him to realize.
C. Friep, supra note 1, at 24. Professor Fried neglects to explain the distinction between a
promise and Red Owl's specific representations that it would establish the plaintiffs as a
franchise operator of a Red Owl store in a particular location by a particular time. Any such
distinction is at best elusive, at worst disingenuous.

39. P. ATivaH, supra note 4, at 165-66; see S. WILLISTON, supra note 1, § 1A; cf. Greiner
v. Greiner, 131 Kan. 760, 764, 293 P. 759, 762 (1930) (“Ritual scrupulousness is not required
[to make a promise] and, generally, any manifestation, by words or conduct or both, which
the promisee is justified in understanding as an expression of intention to make a promise,
is sufficient.”).

40. See C. Friep, supra note 1, at 120.

41. Professor Fried’s response—that there is no irrationality in this outcome because we
are within the realm of deontological morality, see id. at 132, 154 n.1—is symptomatic of the
abstraction and oversimplicity of the promise model. It is totally artificial to posit any dis-
crete moral difference between the actions of the defendant in Red Ow! and those of any
common promise-breaker. See supra note 38.

492, 1. MacNenL, supra note 20, at 19; see Goldberg, supra note 20, at 49; see also C.
Friep, supra note 1, at 13-14 (“Your commitment puts your future performance into my
hands in the present just as my commitment puts my future performance into your hands.
A future exchange is transformed into a present exchange.”).

54 WILLIAM AND MARY LAW REVIEW [Vol. 26:45

possible for contracting parties to predict and account for all fu-
ture contingencies,*® a promise can embody only a fragment of any
contractual relationship.** As a result, the promise model is incapa-
ble of dealing satisfactorily with long-term, ongoing contractual re-
lationships and with unanticipated circumstances.

Because it combines presentiation with discreteness, the promise
model tends to address all questions of performance under the ru-
bric of consent:*® discreteness sifts out nonconsensual determi-
nants of contractual responsibility, and presentiation collects all
future duties into a neat package to which each party can give pre-
sent assent. Consent may be an adequate basis for determining the
duties of parties to a short-term, limited contract. As the length
and complexity of the contractual relationship increase, however,
the limited availability of information about the future and the
constant state of flux that characterizes contemporary society take
their toll. In such long-term relationships, “consent can play no
more than some kind of a triggering role[;] equating consent to the
full scope of complex planning is downright silly.”¢

Likewise, the promise model encounters difficulty in resolving is-
sues raised by unforeseen situations, even in the context of short-
term contracts. Presentiation requires all future contingencies to
be anticipated by the parties’ promises.*” To allow contract law to

43. See E. DurkHEIM, supra note 23, at 213; 1. MacnemL, supra note 20, at 8.

44, See I. MacNELL, supra note 20, at 8-9; cf. E. DURKHEIM, supra note 23, at 214 (“[I]f we
were linked only by the terms of our contracts, as they are agreed upon, only a precarious
solidarity would result.”).

45. This tendency is well illustrated by Professor Fried’s treatment of mistake and frus-
tration. Under Fried’s analysis, both of these problems result from a failure of agreement
between the parties. See C. FRIED, supra note 1, at 59-60. The presentiation of contractual
duties and the consequently bloated role of consent in promissory analysis cause Fried to
overlook a fundamental difference between the two problems: mistake concerns a factual
assumption that is erroneous at the time of contract formation; frustration relates to a diffi-
culty arising after contract formation that was not foreseen when the contract was made.
This distinction implicates differences in analysis of the two problems. Generally, because a
mistaken agreement is really no agreement, resolution of a mistake situation should be in-
fluenced more by notions of fairness than by the terms of the parties’ contract. Conversely,
because contractual relationships are aimed at planning future action, a situation of frustra-
tion may be resolved more appropriately according to the risk allocation of the parties’
contract.

46. I. MacNem, supra note 20, at 49-50; see P, ATival, supra note 4, at 150-51.

47, See 1. MACNELL, supra note 20, at 19, 62.
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depart from the terms of the promises in resolving unforeseen situ-
ations would be to admit the influence of nonpromissory factors
and thereby to undermine the basis of the promise model. Thus,
unanticipated circumstances can be addressed within the promise
model in two ways. One approach brings the circumstances within
the promises through the use of some legal fiction—for example,
presuming that the parties would have intended a certain result
had they considered the situation at hand. This method, fictional-
izing intent, has been discredited.*® The other approach denies
that resolving this type of problem is a matter of contract law. Pro-
fessor Fried employs this method:

The further courts are from the boundary between interpreta-
tion and interpolation, the further they are from the moral basis
of the promise principle and the more palpably are they impos-
ing an agreement.

[W]hen relations between parties are not governed by the ac-
tual promises they have made, they are governed by residual
general principles of law.%®

Though logically coherent, such a “gap-filling” methodology is
an unacceptable approach to contract law. If one concedes that
contemporary contracts are generally long-term, complicated ar-
rangements, one must recognize that unforeseen situations are a
normal occurrence in contractual relationships. Disavowing the ap-
plicability of contract law in these situations relegates that law to a
subsidiary role in contractual relationships.®® Furthermore, the
gap-filling approach ignores the possibility that, because parties
have formed a contractual relationship, it may be inappropriate to
apply, for example, tort rules to an admittedly unanticipated situa-
tion.®* Professor Fried recognizes as much in discussing the role of

48. See C. FRriED, supra note 1, at 60-61.

49, Id. at 61, 69.

50. See Atiyah, supra note 16, at 516.

51. See Note, Disengaging Sales Law from the Sale Construct: A Proposal to Extend the
Scope of Article 2 of the UCC, 96 Harv. L. Rev. 470, 477 n.42 (1982) (criticizing application
of strict tort liability, rather than implied warranty provisions of article 2, to lease of defec-
tive goods). General tort rules may be inappropriate or may require modification in the
context of other, noncontractual relationships as well. For example, the rules concerning
assault and battery cannot be applied straightforwardly to the situation of a parent’s disci-
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the principle of sharing:

By engaging in a contractual relation A and B become no longer
strangers to each other. They stand closer than those who are
merely members of the same political community. . . . they are
joined in a common enterprise, and therefore they have some
obligation to share unexpected benefits and losses in the case of
an accident in the course of that enterprise.®®

The sentiment expressed in this passage is sound, but not true to
the promise model.

In short, “promise” is just too simple and abstract an idea to
serve meaningfully as the primary conceptual tool for analyzing
contractual relationships. Thinking of contracts as promises leads
one to ignore nonpromissory sources of rights and obligations, to
assume that contracts begin and end with specific, identifiable
events, and to force all future contractual duties into the present
act of consent. The resulting view of contracts is unrealistic when
compared with most modern contractual relationships. It is too
rigid and simplified a view to serve as a foundation for the devel-
opment of contract theory and doctrine.

B. Focus on the Fact, Rather than the Content, of Obligation

Instead of examining the substance of the obligation that results
from a binding promise, promissory analysis tends to focus exclu-
sively on the issue whether a binding promise has been made.®
The analysis assumes that the content of the obligation simply
mirrors the promise.’® For two reasons, this aspect of promissory

plining a child.

52. C. Friep, supra note 1, at 72.

53. For example, Professor Atiyah's conception of promise as admission relates only to
the binding nature of the promise and the conclusive nature of its terms. See P. ATrvaH,
supra note 4, at 178-79. The conception provides no guidance in dealing with many difficult
issues that arise after the formation of a contract, such as the scope of good faith in
performance.

54. See, e.g., C. FRIED, supra note 1, at 19, 113; H.A. PRICHARD, supra note 33, at 169.
This assumption is a result of the discreteness that is characteristic of promissory analysis:

In determining the content of a transaction, discreteness calls for strictly
limiting the sources of . . . the substantive content of the transaction, in order
to sharpen the focus as much as possible. . . .
Closely related to the foregoing is the need to equate the substance of the
transaction with the promises, the consensual planning, creating it.
I. Macneww, supra note 20, at 61-62,
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analysis makes the promise model an undesirable basis for contract
theory. First, as a general matter, the significance of the fact of
obligation is wholly contingent on the content of the obligation.
Second, in shifting from promise (a philosophical notion) to con-
tract (a legal creation), the promise model fallaciously assumes
that particular legal rights logically imply particular legal
remedies.

A binding promise signifies nothing until one knows the conse-
quences of being bound. Even if one concedes that a simple prom-
ise by A to B to do phi entails an obligation to do phi,®® the con-
tent of the obligation becomes increasingly unclear as one departs
from this simple paradigm. With impossible promises,*® promises
of fact,” and promises about the future conduct of a third party,*®
the content of the promissory obligation cannot be extracted as a
necessary logical implication of the terms of the promise. More-
over, the content of the promise itself is indeterminate in some in-
stances, such as when extremely long and complicated written con-
tracts are imperfectly understood by one or even both parties.®®
Finally, promises alone inadequately delineate contractual obliga-
tions both in nondiscrete contractual relationships and in unantici-
pated contractual situations.®® In all of these circumstances, the
content of obligation takes priority over the fact of obligation. The
truth of this assertion is especially apparent in situations in which
there is little or no content to a party’s promissory obligations. For
example, when a party breaches an executory contract but there
has been no change in the market, the nonbreaching party has suf-
fered no economic injury and can recover only nominal damages.
In such a case, whether a binding promise has been made is simply
irrelevant.

In shifting from the realm of philosophical discourse to the
realm of legal doctrine, a more fundamental error arises in the no-

55. Even this simple assertion is, of course, a subject of intense debate. See, e.g., H.A.
PRICHARD, supra note 33; MacCormick & Raz, supra note 18; Robins, supra note 33.

56. See P. ATivan, supra note 4, at 155-57.

57. See id. at 161-64; O.W. HorLmes, Tue Common Law 299 (1881).

58, See P. ATrvan, supra note 4, at 164-65; O.W. HoLmEs, supra note 57, at 299.

59. See P. ATIvAH, supra note 4, at 148-49; Atiyah, supra note 16, at 516-17.

60. See supra notes 18-52 and accompanying text.
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tion that the content of obligation mirrors the promise. This no-
tion is the traditional justification for the expectation measure of
damages; the measure is seen as the monetary equivalent of the
promised performance.®® But contract is a legal creation and,
therefore, the rights and obligations that emanate from a contract
cannot be articulated without reference to the legal remedies pro-
tecting those rights and enforcing those obligations.® Hence it is
fallacious to argue that a particular remedy flows naturally from a
particular right. For example, a person who contracts that it will
rain tomorrow has clearly “promised” that, if it does not rain, he
will submit to whatever sanction the law imposes.®® This is a sim-
ple case, but every contracting party intends in a very loose sense
the legal consequences of a breach on his part.®

Furthermore, the law imposes many obligations and ignores
many promises without regard to the intentions of the contracting
parties. For instance, a manufacturer’s disclaimer of liability for a
personal injury caused by a defect in his product is ineffective in
most jurisdictions.®® Thus, a buyer’s “promise” not to sue for such

61. See, e.g., C. Friep, supra note 1, at 17.
62. See Fuller & Perdue, The Reliance Interest in Contract Damages (Pt. 1), 46 YALE
L.J. 52, 52-53 (1936); Atiyah, supra note 16, at 519, As Professor Atiyah has noted,
American Legal Realism is generally credited with having demonstrated that
concepts used by lawyers have no ‘natural’ meaning or delimitation. If the law
uses the concept of ‘promise’ then what is a promise is a matter for legal defi-

nition. . . . [O]ne cannot draw from a concept, even though it is in current
use, necessary legal conclusions unless one has first put the premisses into the
concept.

P. ATivaH, supra note 4, at 27. Similarly, whereas Professor Fried asserts that “[t]he moral
force of a promise cannot depend on whether the promisee chooses to ‘enforce’ the prom-
ise,” C. FRIED, supra note 1, at 41, he fails to see that the moral content of the promise will
depend on what society considers satisfaction of the obligation.

63. P. ArivaH, supra note 4, at 57 n.36; O.W. HoLmes, supra note 57, at 299. The positive
role of remedy in defining contractual right is especially strong because of the doctrine of
Hadley v. Baxendale, 9 Exch. 341, 156 Eng. Rep. 145 (1854), which limits consequential
damages for breach of contract to reasonably foreseeable damages. See Fuller & Perdue,
supra note 62, at 85; ¢f. G. GiLMore, THE Deats or ConTrACT 53 (1974) (discussing manipu-
lability of the Hadley standard of foreseeability).

64. See C. FriED, supra note 1, at 38 (“[For a promise to be binding, the] promisor must
have been serious enough that subsequent legal enforcement was an aspect of what he
should have contemplated at the time he promised.”) (footnote omitted); cf. P. ATrvas,
supra note 4, at 151 (“[The total consequences of the promise are an elaborate mesh of the
actual words used (particularly written words) and of the law.”).

65. See RESTATEMENT (SECOND) OF ToORTS § 402A comment m (1963-1964).
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an injury is often, legally, no promise at all. Because of its simplis-
tic notion that the content of contractual obligation mirrors the
terms of the contract, the promise model focuses all attention on
the fact of obligation rather than the substance of obligation. For
this reason, the model is an unserviceable tool for identifying the
rights and duties that a contract creates.

C. Unilateralism

The promise model emphasizes the individual, isolated promise
as the basic unit from which contracts are constructed. Because it
combines this emphasis with the unidirectional flow of obligation
under a promise, the promise model produces a unilateralistic vi-
sion of contractual duty. This vision is undesirable for two reasons:
it obscures reciprocity, the central norm of contractual relation-
ships; and it induces a fragmented view of the obligations of con-
tracting parties.

Any theory that views contracts as composed of separable
promises relies upon a complimentarity, rather than a reciprocity,
of rights and obligations. The distinction between complementar-

.ity and reciprocity can be summarized in the following manner:®®

In a situation of complementarity—
1. a right (x) of A against B implies a duty (x’) of B to A4;
or
2. a duty (x') of B to A implies a right (x) of A against B.

In a situation of reciprocity)
1. a right (z) of A against B implies a duty (y') of A to B;
or
2. a duty (') of B to A implies a right (y) of B against A.

Thus, in a scheme of complementarity “one [party’s] rights are
[the other party’s] obligations, and vice-versa.”®” Complementarity
is the basis of contractual obligation under the promise model be-
cause the structure of a promise is one of obligation by promisor in

66. What follows in the text is a paraphrase of Gouldner, The Norm of Reciprocity: A
Preliminary Statement, 25 AM. Soc. Rev. 161, 168-69 (1960).
67. Id. at 169.
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favor of promisee.®® In contrast, a relationship based upon reci-
procity posits that each party has rights and obligations; receipt
and delivery of performance are mutually contingent.®®

Reliance on complementarity rather than reciprocity is another
serious defect of the promise model. Reciprocity is a critically im-
portant social norm? underlying and enabling the development of
specialization of labor and an accompanying system of exchange.”
As the conception of contract crystallized around the relationship
between parties to an exchange,”® the norm of reciprocity contin-
ued to remain at the heart of the relationship. From that position
reciprocity exercises a key role in stabilizing the relationship, for it
makes the gratification of each party’s needs contingent upon sat-
isfaction of the other party’s needs.” Additionally, reciprocity fur-
nishes a basis upon which a contractual relationship can adjust to
contingencies that could not have been foreseen at the time of con-
tract formation.” Complementarity, on the other hand, exerts a
destabilizing influence:

If assumptions about egoistic dispositions are valid . . . a com-
plementarity of rights and obligations should be exposed to a
persistent strain, in which each party is somewhat more actively
concerned to defend or extend his own rights than those of
others. There is nothing in complementarity as such which
would seem able to control egoism.?™

The norm of reciprocity- finds expression in numerous areas of

68. See H.A. PricHARD, supra note 33, at 169.

69. Gouldner, supra note 66, at 169.

70. See, e.g., L. FULLER, THE MorariTy oF Law 20 (1964) (society is “held together by a
pervasive bond of reciprocity”); L. HoBHouse, MoraLs IN EvoruTion: A STupy IN CoMPARA-
TIvE EtHics 12 (1806) (“[R]eciprocity . . . is the vital principle of society.”); G. SiMmEeL, THE
SoctoLocy oF GEoRG SiMMEL 387 (Wolff trans. & ed. 1950) (social equilibrium and cohesion
could not exist without “reciprocity of service and return service”).

T1. Gouldner, supra note 66, at 169-70.

72. See infra text accompanying notes 84-100.

73. See Gouldner, supra note 66, at 167-68.

74. Fuller notes that parties sometimes deliberately leave contractual terms ambiguous
with the expectation that those terms will become more definite as the relationship devel-
ops. “This they do because they cannot in advance foresee just what kind of reciprocal
accommodation on the matters in issue will best serve their respective interests and advance
their shared desire to achieve a workable frame of collaboration.” L. FULLER, supra note 29,
at 77.

75. Gouldner, supra note 66, at 173; see also I. MAcNEL, supra note 20, at 45.
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contract law. The most obvious expression is the doctrine of con-
sideration. According to Holmes,

[1]t is the essence of a consideration, that, by the terms of the
agreement, it is given and accepted as the motive or inducement
of the promise. Conversely, the promise must be made and ac-
cepted as the conventional motive or inducement for furnishing
the consideration. The root of the whole matter is the relation of
reciprocal conventional inducement, each for the other, be-
tween consideration and promise.”™

Perhaps because of the stabilizing role of the norm of reciprocity,
the law generally has not recognized a mere promise, absent con-
sideration, as capable of generating contractual obligations.
Rather, the law has always required that the promise be part of a
mutual exchange.” Related doctrines, such as the requirement of
mutuality of obligation and the refusal to enforce a “nude pact,”
echo this theme. The duty to mitigate damages and other duties of
cooperation also embody the norm of reciprocity. Although these
two sets of doctrine—consideration and cooperation—are both
central to the law of contracts, they are anomalous to the promise
model. The doctrine of consideration reflects the principle that a
promise alone is not enough to create contractual obligations. Du-
ties of cooperation show that the law imposes obligations beyond
the parties’ promises in order to strengthen and stabilize the con-
tractual relationship.

Another shortcoming of the promise model that results from
unilateralism is the model’s tendency to separate and isolate the
duties of contracting parties, rather than to view the contractual
relationship as a single organic unit. Professor Fried’s conception
of good faith in performance demonstrates this tendency: “[GJood
faith requires not loyalty to some undefined relationship but only
loyalty to the promise itself—the faithful carrying out of the mu-
tual promises that the parties, having come to understand their
separate purposes, choose to exchange.””® Such an attitude creates

76. O.W. HormMEs, supra note 57, at 293-94 (emphasis added).

77. See P. ATivaH, supra note 4, at 2-3 (English common law); H. MAINE, Ancient Law
320-37 (16th ed. 1897) (Roman law); see also T. Hoees, LeviATHAN 87 (Oakeshott ed. 1957)
(distinguishing contract from promise on basis that contract involves mutual exchange).

78. C. FrIED, supra note 1, at 88 (emphasis in original).
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difficulties for the promise model when unforeseen obstacles arise
to inhibit performance. Consider the highly criticized rule that uni-
lateral modification of a contract in light of unanticipated difficul-
ties requires “fresh” consideration.” Critics often lay the blame for
this rule on the doctrine of consideration.®® The chief culprit, how-
ever, may not be consideration but rather the fragmentation of
contractual duties induced by the promise model. This fragmen-
tary attitude toward contractual duties makes the modification ap-
pear as a separate promise rather than as an adjustment within the
contractual relationship. A holistic view of contract as a unitary
relationship would not require new consideration for such an ad-
justment; it would find consideration in the exchange upon which
the relationship was based.®!

To summarize Part I of this Article, it is worth emphasizing the
significant degree to which the three inadequacies discussed in this
Part reinforce each other. Abstraction and oversimplification
screen out nonpromissory determinants of contractual rights and
obligations and thus cause the promise model to focus on promise
as the sole determinant of obligation. This focus causes the model
not only to adopt the simplistic and fallacious notion that content
of obligation mirrors the promise, but also to conceive of contract
in terms of component promises. These two effects in turn lead the
promise model to view contractual obligations as characterized by
rigidity and discontinuity, a view which supports presentiation and
further simplification of rights and duties.

II. AN ALTERNATIVE MoDEL: CONTRACT AS EXCHANGE
RELATIONSHIP

The promise model of contract is an abstract and simplistic con-

79. See Levine v. Blumenthal, 117 N.J.L. 23, 186 A. 457 (Sup. Ct. 1936), aff'd per curiam,
117 N.J.L. 389, 189 A. 54 (1937). The Restatement (Second) of Contracts repudiates this
rule. See RESTATEMENT, supra note 1, § 89.

80. See, e.g., C. Friep, supra note 1, at 33-36.

81. Fragmentation can also be found in the doctrines summarized in §§ 73-77 of the Re-
statement (Second) of Contracts. These sections enumerate rules for determining when a
particular act—e.g., performance of a legal duty—constitutes consideration. See ResTATE-
MENT, supra note 1, §§ 73-77. Rather than focusing on such discrete acts, contract law
should inquire whether there is consideration (and therefore a reciprocity of relations) in
the relationship as a whole.
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struct that implies rigidly defined rights and obligations and that
fails to account for reciprocal relations among contracting parties.
The model cannot deal with the complex and ongoing nature of
most contemporary contractual relationships and is a defective
conceptual tool for understanding much of current contract doc-
trine. This Part describes a more accurate conception of con-
tract—contract as the relationship that exists and develops among
parties who have made a commitment to a future exchange.®*

As used here, “exchange” does not signify discrete exchange, but
exchange in the broad sense, encompassing any form of contem-
plated collaboration that involves a reciprocity of rights and obli-
gations.®® The paradigm of this model is an ongoing, developing
relationship—such as the relationship between a union and a cor-
porate management, or between two merchants engaging in contin-
uous business dealings. This kind of relationship has boundaries
that are both porous and continuous and an obligational structure
that is shaped not only by the parties’ wills but also by nonconsen-
sual factors. Section A of this Part reviews the historical develop-
ment of contract to demonstrate the origin of contract in exchange.
Section B then outlines the general characteristics of the exchange-
relationship model. Section C concludes this Part by noting a few
limitations of this model.

A. The Development of Contract

The legal concept of contract is rooted in the exchange relation-
ship. In Roman law the contractual transaction emerged as a varia-
tion of the sale transaction. As traced in Sir Henry Sumner
Maine’s Ancient Law, this emergence occurred in three stages.®

82, French law has a similar concept, “achalandage,” which embraces “the sum of all
relations created between a business man and his customers.” Derenberg, The Infiuence of
the French Code Civil on the Modern Law of Unfair Competition, 4 Am. J. Comp. L. 1, 4
(1955) (quoting WaeLeroeck, Cours DE Drorr INDusTRAL (1863-1867)). This concept, how-
ever, is used not to regulate the relations between the businessman and his customers, but
to protect those relations from interference from other merchants. See id. The analogy to
the exchange-relationship model of contract is therefore imperfect.

83. See L. FULLER, supra note 29, at 72; see also I, MACNEL, supra note 20, at 86 (mod-
ern contractual relationships “involve a flow of exchanges, or often many flows at the same
time, occurring in complex patterns not lending themselves to divisions into discrete
periods”).

84, See H. Maing, supra note 77, at 315-37.
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Early Roman law conflated contract and sale. Both were conceptu-
alized as the same transaction; they were seen as a simple and si-
multaneous exchange of property for money. The second stage
marked the beginning of the divergence between contract and sale.
In this stage the law came to recognize the credit transaction, a
conveyance of property in return for a promise to pay. As Maine
notes, “Contract was long regarded as an incomplete convey-
ance.”® The culmination of the law of contract occurred in the
third stage, in which legal enforceability was conferred upon the
bilateral executory contract.

The English common law of contract developed not from the in-
complete conveyance but from the tort action of trespass on the
case.’® Despite this tort background, the basis of the contractual
action was exchange: the special action of assumpsit (a variety of
trespass on the case) was predicated upon misfeasance in the per-
formance of an undertaking.®” By the second half of the fifteenth
century, assumpsit had been expanded to allow suit for nonfea-
sance, and at the end of the sixteenth century the action came to
include bilateral executory agreements.®®

The wholly executory contract is the closest that contract law
has come to embracing the promise principle.®® Thus, when wholly
executory contracts became legally enforceable, contract appeared
to be on the verge of slipping its exchange moorings: the next logi-
cal step would have been legal recognition of unitary promises. In
both Roman and English law, however, consideration became a ba-
sic requirement of enforceability precisely at this time.?

This development was no coincidence, for exchange is the es-
sence of the doctrine of consideration.®® A traditional formulation
of the doctrine defines consideration in terms of benefit to prom-
isor or detriment to promisee.?? This bifurcated definition is a bas-

85. Id. at 321 (emphasis omitted).

86. See G. GILMORE, supra note 63, at 140 n.228; Farnsworth, supra note 30, at 594-95.

87. Farnsworth, supra note 30, at 594.

88. See id. at 594-96.

89. See supra text accompanying notes 8-9.

90. See H. MaNE, supra note 77, at 337 (Roman law); Farnsworth, supra note 30, at 598
(English law).

91. See J. Dawson, Girrs Anp Promises (1980); Farnsworth, supra note 30, at 598.

92, E.g., S. WiLLISTON, supra note 1, §§ 99-100, 102-104.
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tardization of the core notion of consideration as exchange®® inso-
far as the definition acknowledges consideration in unbargained-
for reliance stemming from a non-exchange situation.®* Similarly,
use of the doctrine of consideration to exclude options and modifi-
cations of existing arrangements has been correctly identified as an
inappropriate extension of the doctrine, because both options and
modifications occur in the context of an exchange.®®

Professor Fried’s criticism of the doctrine turns on the inconsis-
tency between the requirement of an exchange and the proposition
that “[t]he law is not at all interested in the adequacy of the con-
sideration.”®® But the latter proposition is not a logical outgrowth
of the notion of consideration; rather, it is the accomplishment of
the movement of late-nineteenth-century jurists (notably Holmes)
to objectify legal doctrine.®” It conflicts fundamentally with the ex-
change basis of contract and should be discarded. By making ex-
change the basis of contractual obligation,®® the doctrine of consid-
eration restricts legal enforceability to situations of reciprocity.®®
This restriction necessitates inquiry into the substantiality of the

93. Cf. Farnsworth, supra note 30, at 598 (bifurcated formulation has proved less durable
than notion of exchange).

94. See, e.g., Allegheny College v. National Chautauqua County Bank, 246 N.Y. 369, 373-
74, 159 N.E. 173, 175 (1927) (“[T]here has grown up . . . a doctrine that a substitute for
consideration or an exception to its ordinary requirements can be found in what is styled ‘a
promissory estoppel’ . . . [W]e have adopted the doctrine of promissory estoppel as the
equivalent of consideration in connection with our law of charitable subscriptions.”). The
Restatement has wisely avoided the bifurcated definition of consideration in favor of a no-
tion of consideration as exchange. See RESTATEMENT, supre note 1, §§ 71, 79. Promissory
estoppel, which allows enforcement of a promise that has been relied upon even if the prom-
ise is not part of an exchange, is treated under the topic “Contracts Without Considera-
tion.” See id. §§ 82-94.

95. RESTATEMENT, supra note 1, § 87 comment b, § 89 comment a.

96. C. Friep, supra note 1, at 29; see id. at 35. But see RESTATEMENT, supra note 1, § 71
comment b (“[A] mere pretense of bargain does not suffice, as where . . . the purported
consideration is merely nominal.”); id. § 79 comment ¢ (“Ordinarily, therefore, courts do
not inquire into the adequacy of consideration. . . . Gross inadequacy of consideration may
be relevant to issues of capacity, fraud and the like, but the requirement of consideration is
not a safeguard against imprudent and improvident contracts except in cases where it ap-
pears that there is no bargain in fact.”) (emphasis added).

97. See G. GiLMORE, supra note 63, at 41-45.

98. See A.W.B. Smarson, A History or THE CommoN Law or ConTracT 456-57, 491
(1975); cf. P. ATivan, supra note 4, at 193 (“[T]he promise is usually evidence that the
transaction is an exchange and not a gift. . . .").

99. See supra text accompanying notes 76-77.
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exchange.!®®

B. Characteristics of the Exchange-Relationship Model*®

In contrast to the rigidity and simplicity of the promise model,
the exchange-relationship model views contractual relationships as
flexible, adaptable, and capable of incorporating rights and obliga-
tions from sources other than the promises of the parties. This al-
ternative model not only presents a more accurate picture of mod-
ern contracts, but also provides a more powerful vehicle for the
creation and sustenance of contractual relationships in contempo-
rary society. This Section outlines the structural characteristics of
the alternative model and then briefly discusses the sources of obli-
gation under that model.

The exchange-relationship model focuses on the long-term con-
tract as the paradigm of contractual relationships. Because of the
limited availability of information about the future and the ten-
dency of socioeconomic conditions to fluctuate, the model recog-
nizes that a contractual relationship, to survive, must incorporate a
capacity for adapting to changing conditions.'** The model conse-
quently posits a two-staged process for the delineation of rights

100. For ezample, in Williams v. Walker-Thomas Furniture Co., 198 A.2d 914 (D.C.
1964), a furniture company had structured the installment sales contract between it and a
welfare mother in such a way that the company retained title to all goods purchased from it
as long as there was an outstanding balance due on any one item. The company’s agents also
permitted Mrs. Williams to purchase an expensive stereo system, which they knew she could
not afford, at a time when she was close to eliminating her outstanding balance. After Mrs.
Williams defaulted on her installment payments, the company brought a replevin action to
repossess all of the goods she had purchased from the company. The court of appeals con-
demned the company’s conduct, but affirmed the trial court’s judgment for the company
nonetheless.

This holding is unfaithful to the doctrine of consideration and the principle of exchange
upon which that doctrine rests. The court should have scrutinized the substantiality of the
purported exchange. Although at a purely formal level the contract appeared to contain
consideration, the relationship between seller and buyer was really one of bald exploitation
rather than one of reciprocity based on exchange. The court should have voided the contract
for lack of sufficient consideration.

101. As with much of the criticism presented in the first Section of Part I, discussion of
the characteristics of this model of contract draws heavily from the work of Ian Macneil.
See 1. MacNEIL, supra note 19; I. MacNemw, supra note 20; Macneil, The Many Futures of
Contracts, 47 S. Cav. L. Rev. 691 (1974). This Section is deliberately abbreviated to avoid
repetition of points examined in the first Part of the Article.

102. See I. MacNEL, supra note 20, at 50-51.
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and obligations: (1) the initial, tentative definition; and (2) the
continual adjustment of the relationship to unanticipated circum-
stances that occur as the future unfolds.'®® The model also recog-
nizes that in many long-term contractual relationships, such as
that created among stockholders by a corporate charter, individu-
als or entities may enter and exit the relationship while the rela-
tionship continues. This view of contract requires that the law take
a flexible approach to contractual duties and, thus, that the rigid-
ity and discontinuity of rights under the promise model be
rejected.

Whereas the promise model treats the wills of the parties as the
nearly exclusive source of obligation under contract, the exchange-
relationship model recognizes three general sources of obligation:
sources external to the relationship, the consent of the parties, and
the relationship itself. Because the alternative model treats con-
tract as a socio-legal relationship, it easily accounts for the control-
ling manner in which society and law shape contractual relation-
ships. The model recognizes that general societal norms of fairness
and reciprocity, positive law, and trade custom will qualify and
even vitiate obligations assumed by contracting parties, and will
impose obligations beyond those assumed by the parties.***

Although the exchange-relationship model thus accords a dimin-
ished role to consent as a determinant of rights and obligations,
consent still performs a vital function in triggering obligation.'%®
The alternative model sees the contractual relationship as essen-
tially voluntary, in contrast with pure status relationships. In a
pure status relationship, such as that between parent and child,®
duties are based wholly on a position that cannot be divested vol-

103. See id. at 24-26; Unget, The Critical Legal Studies Movement, 96 Harv. L. Rev. 561,
639-40 (1983). Of course, the initial definition may embrace procedures for structuring fu-
ture adjustments. An example of such an arrangement is the establishment of an arbitration
procedure.

104. See generally P. ATivaH, supra note 4, at 130 (“We thus find a decline in the belief
that the individual has the right to determine what obligations he is going to assume, and an
increased strength in the belief that the social group has the right to impose its own solution
on its members, dissent as they may.”).

105. See I. MacNemw, supra note 20, at 50; cf. P. AmivaH, supra note 4, at 177
(“[P]romising may be reducible to a species of consent . . . .”).

106. See E. DURkHEIM, supra note 23, at 207; L. FuLLER, supra note 70, at 24.
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untarily.’*” Besides triggering obligation, consent may also shape
the content of that obligation.!*® This shaping function, however, is
not a necessary characteristic of a contractual relationship. Be-
cause the exchange-relationship model recognizes the influence of
external sources in defining contractual obligation, it must assert
that no sharp distinction exists between a contract in which the
parties have significant freedom to define their obligations and one
in which the obligations are defined almost entirely (though rnot
triggered) by nonconsensual factors. An example of the latter type
of contractual relationship is marriage in nineteenth-century An-
glo-American society. Consent was required to become married;
yet, once married, the responsibilities of each partner were defined
by law and custom.!®® Thus, consent played a vital role in trigger-
ing obligation but a trivial role in shaping it. In this respect, then,
the exchange-relationship model downplays the shaping function
of consent. Nevertheless, the emphasis that the model places on
the capacity to respond to unforeseen circumstances dictates that
consent play a significant shaping role in most contractual
relationships.**®

The relationship itself may also be a source of contractual obli-

107. See Gouldner, supra note 66, at 170; Pound, The End of Law as Developed in Juris-
tic Thought (Pt. 2), 30 Harv. L. Rev. 201, 211 (1917). Sir Henry Maine’s thesis is that, as a
society progresses, individual obligation becomes decreasingly status-based (one’s status be-
ing defined largely by family and social position) and increasingly contract-based. See H.
MAaINg, supra note 77, at 168-70.

108. The distinction between triggering obligation and shaping obligation may underlie
Joseph Raz’s distinction between promises and other voluntary obligations. See Raz, supra
note 17, at 930-33.

109. Similarly, Durkheim has described cultures in which individuals could freely enter
into and exit from various family relationships. See E. DUrkHEIM, supra note 23, at 207-10.

The recent history of the relationship between contract and marriage is an interesting
one. In the 19th century, law and custom rigidly defined the obligations of husband and
wife: the husband was required to support, the wife to serve. Johnson, Contract Love, Stu-
peNT Law., Feb. 1983, at 12, 14-15. Courts of this period were therefore unwilling to allow
marital duties to be varied by contract. See id. at 16. Over the last fifty years, as the duties
of married persons have become less status-oriented, courts have become increasingly recep-
tive to contractual variation of marital obligations. See id. at 16-17.

110. Flexibility is further enhanced by the bifurcated focus of consent in complex con-
tractual relationships. Rather than defining only the substance of exchange, consent is di-
rected also toward shaping the structures and processes by which the contractual relation-
ship will adjust to unforeseen circumstances. See I. MACNEIL, supra note 20, at 24-25, 47-50;
supra note 103. Examples of such bifurcation may be found in corporate charters and col-
lective bargaining agreements.
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gation. A longstanding contractual relationship must be judged by
standards different from those that apply to a brief or newly
formed relationship. For example, in some jurisdictions, a contract
between persons who have a history of close and trusted dealings
may not be subject to the usual requirement that the contract be
in writing.*** As a contractual relationship develops, the collabora-
tion gives rise to ties of community between the parties, which may
generate additional obligations. Maine notes that

[a]t the earliest dawn of . . . [Roman] jurisprudence, the term
in use for a Contract was . . . nexum, and the parties to the
contract were said to be nexi. ... The notion that persons
under a contractual engagement are connected together by a
strong bond or chain, continued to the last to influence the Ro-
man jurisprudence of Contract; and flowing thence it has mixed
itself with modern ideas.!'?

Additionally, because contemporary contracts often involve ongo-
ing relationships, maintenance of the relationship becomes an im-
portant constraint upon both parties!*® and thus implicates duties
of loyalty and cooperation.

C. Limitations of the Alternative Model

Just as the promise model’s focus on the discrete and abstract
transaction creates weaknesses in that model, the exchange-rela-
tionship model has several limitations that arise because of its em-
phasis on the ongoing, nondiscrete contractual relationship. Specif-
ically, the model has difficulty dealing with three problems of
contract theory: the enforceability of wholly executory contracts,

111. See, e.g., Harris v. Sentry Title Co., 715 F.2d 941, 945-48 (5th Cir. 1983) (imposing a
constructive trust).

112. H. Maing, supra note 77, at 314; see also Farnsworth, supra note 30, at 582 (in two
African tribes, ongoing trading relationships are considered to be relationships of quasi-
kinship); ¢f. United States Steelworkers of Am. v. Warrior & Gulf Navig. Co., 363 U.S. 574,
580-82 (1960) (“collective bargaining agreement” means the whole collective bargaining rela-
tion, not just the written contract); E. DURKHEDM, supra note 23, at 317 (“[E]xchange, as we
have seen, is not all there is to a contract. There is also the proper harmony of functions
concurring. They are not only in contact for the short time during which things pass from
one hand to another; but more extensive relations necessarily result from them, in the
course of which it is important that their solidarity be not troubled.”).

113. I. Macnen, supra note 20, at 66.
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rights and obligations under highly discrete contracts, and rights
and obligations under unilateral promises.

1. Executory Contracts

The exchange-relationship model accords a significant influence
to the role of nonpromissory factors in creating contractual obliga-
tions, and thus recognizes that expectations of performance may
exist without any belief in the morally obligatory nature of
promises. Similarly, by founding the doctrine of consideration on
the norm of reciprocity rather than on the separate elements of
benefit, reliance, and promise, the model need not rely on the
binding nature of promises to justify enforcing executory
agreements.

Nonetheless, it is not clear that the model supports the enforce-
ment of wholly executory contracts. The norm of reciprocity obvi-
ously entails a duty not to disappoint the legitimate expectations
of a contractual partner. But in a wholly executory situation, the
norm itself cannot be the basis for determining whether an expec-
tation of performance is legitimate, because the norm requires a
prior right or duty upon which to operate. Thus, it is unclear
whether this norm comes into play before there has been any reli-
ance or conferral of benefit.

Because the exchange-relationship model focuses on ongoing re-
lations, the characteristics of the model are not particularly useful
in generating a reasoned response to the question whether purely
executory contracts should be binding. The question simply does
not arise in the context of an ongoing contractual relationship. In
an ongoing relationship, reliance and conferral of benefit have al-
ready occurred and are occurring continuously. The best the model
can do in addressing this question is to refer to actual practice as
expressed through societal norms, law, and trade custom. If these
sources of rights and obligations recognize wholly executory agree-
ments as binding agreements, a contractual relationship will incor-
porate that proposition.

2. Discrete Contracts

Although one may fault the promise model for failing to deal
adequately with complex and ongoing contractual relationships,
one must nevertheless recognize that short-term, simple, discrete
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contracts play a significant role in contemporary society. Because
the exchange-relationship model broadens the field of obligational
sources and relies heavily on cooperative adjustment of the con-
tractual relationship over time, it does not provide great certainty.
Indeed, a principal strength of the model is its emphasis of flex-
ibility over certainty. The exchange-relationship model may there-
fore be inappropriate in many situations. For example, in a dispute
over a contract for a sale of stock on a national exchange, legal
inquiry into the “relationship” between buyer and seller not only
would be a waste of time, but also would undermine the certainty
and predictability vital to the operation of the exchange.

3. Unilateral Promises

The alternative model places contract in exchange and therefore
cannot offer any reason to enforce a promise that is not part of an
exchange. This incapacity exists even when a promisee has relied
on a promise, as long as the reliance did not occur in the context of
an exchange relationship.’** This failure is difficult to justify theo-
retically, and is an embarrassing shortcoming in light of the fervor
with which contemporary contract doctrine embraces the notion of
promissory estoppel.!®

One could perhaps argue that contract law should be concerned
only with relations of reciprocity or, more specifically, with pro-
tecting the mutual trust necessary to the continuance of such rela-
tionships. A unilateral promise creates a relationship of comple-
mentary rights and obligations, whereas a relationship of
reciprocity is both more stable and more adaptable than one of

114. If the promise occurs within an exchange relationship, it is not really unilateral.
Many purported examples of promissory estoppel actually involve promises occurring within
exchange situations. For example:

A has been employed by B for 40 years. B promises to pay A a pension of
$200 per month when A retires. A retires and forbears to work elsewhere for
several years while B pays the pension. B's promise is binding.
RESTATEMENT, supra note 1, § 90 illustration 4. Similarly, the situation in Hoffman v. Red
Owl Stores, Inc., 26 Wis. 2d 683, 133 N.W.2d 267 (1965), was that of negotiations prelimi-
nary to an exchange. See supra note 38.

115. “A promise which the promisor should reasonably expect to induce action or forbear-
ance on the part of the promisee or a third person and which does induce such action or
forbearance is binding if injustice can be avoided only by enforcement of the promise.” Re-
STATEMENT, supra note 1, § 90(1).
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complementarity.’’® But that distinction furnishes no reason for
reciprocity to define the limits of contractual obligation. As Profes-
sor Fried asks,

[Wlhy is my enforceable promise to sell my brother-in-law my
automobile less sterile than my promise to give it to my
nephew? The law recognizes the completed transaction (after I
actually hand over or sign over the automobile), presumably in
recognition of my right to do with my property as I choose.’™?

One might also argue that promises are unlikely to occur in non-
exchange situations. A person will rarely make a promise to an-
other from whom the promisor neither has received some past ben-
efit nor expects some future reciprocation. In such rare instances,
the law can prevent injustice by turning to some other source of
legal obligation. This argument seems to stretch the notion of “ex-
change” too far.

The only response to these criticisms may be that the character-
istics of exchange relationships are sufficiently determinate and are
sufficiently distinct from the characteristics of promise relation-
ships that the two types of relationships should be dealt with by
different branches of legal doctrine. Contract scholars and lawyers
should be concerned with developing rules that encourage and
strengthen exchange relationships. Furthermore, these rules should
enable such relationships to adapt to unforeseen circumstances
and to withstand the pressures of adverse conditions. The results
of such a doctrinal development are likely to be very different from
the rules that would be constructed in response only to a concern
for protecting justifiable reliance on unilateral promises.

III. ConcrLusioN: IMPLICATIONS OF THE CONTRAST

The two models of contract contrasted in this Article embody
drastically conflicting visions of the relation between contract and
community. The promise model envisions a marked antithesis be-
tween contractual relationships and community relationships. Con-
tractual rights and obligations are rigidly defined by the promises
of the contracting parties, and trust between the parties is confined

116. See supra notes 66-77 and accompanying text.
117. C. Friep, supra note 1, at 37 (emphasis in original).
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to the explicit terms of the promises. Structuring contract as uni-
lateral obligations running in opposite directions focuses attention
on the zero-sum aspects of exchange and thereby accentuates and
justifies divisiveness and selfishness.’*® Emphasizing discreteness
and abstraction further constricts personal involvement in the con-
tractual relationship.’*® Community relationships would be dis-
rupted by such a regime of rigidity, selfishness, and limited per-
sonal involvement, for “[c]Jommunal life needs to maintain the
lines of right and duty fluid in attention to an untrammeled trust.
It must subordinate the jealous defense of individualistic preroga-
tive to the promotion of shared purpose and the reinforcement of
mutual involvement.”**® Accordingly, the promise model would
maintain a sharp division between contractual relationships and
community relationships.

In contrast, the exchange-relationship model seeks to heighten
the interaction between contract and community. It underscores
the flexibility and porosity of contractual obligation, stresses mu-
tual dependence and cooperation between contracting parties, pro-
tects and encourages intense personal involvement. This model re-
jects the simplistic dichotomy of community as altruistic
sentimentalism and contract as self-interested materialism.*** It
recognizes that contractual solidarity derives largely from the per-
meation of societal norms??? and that social solidarity is enhanced
by furthering contractual relationships.’*® It envisions contract and
community intermingling, with each realm richer for its association
with the other.

118. See I. MAcNEIL, supra note 20, at 17-18.

119. Discrete transactions . . . are nonprimary relations. They involve only a
small part of the personality, are very limited in scope, are nonunique in per-
sonal terms, and hence can be transferred readily. . . . The satisfactions de-
rived are limited to the narrow economic exchange being accomplished. Buying
gasoline for cash at a busy self-service station in a strange town is a fairly good
modern example.

Id. at 13.

120. Unger, supra note 103, at 624.

121. See Olsen, The Family and the Market: A Study of Ideology and Legal Reform, 96
Harv. L. Rev. 1497 (1983); Unger, supra note 103, at 641-42.

122, See 1. MAcNELL, supra note 20, at 14, 58.

123. See id. at 93-94, 120 n.4.
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1 Introduction

The essence of a free-market economy is the ability of private parties to enter
into voluntary agreements that govern the economic exchange between them.
Consequently, the law that governs such agreements is critical to the functioning
of such economies. While the law of property determines the configuration of
entitlements that form the basis of production and exchange, and the law of
torts protects those entitlements from involuntary encroachment and expropri-
ation, it is contract law that sets the rules for exchanging individual claims to
entitlements and, thus, determines the extent to which society is able to enjoy
the gains from trade. Accordingly, economists interested in the welfare proper-
ties of specific institutions in particular, or the micro-foundations of exchange
generally, have good reason to take account of the law of contracts.

This chapter, accordingly, surveys the main issues arising in the economic
analysis of contract law. We discuss both the main features of contract law as
they relate to the problem of economic exchange, and how relevant legal rules
and institutions can be analyzed from an economic perspective. In this introduc-
tory section, we set out the basic scope, methodology, and organization of the
discussion to follow. Subsection 1.1 discusses why formal and informal contracts
exist, and what economic functions they serve. Subsection 1.2 distinguishes be-
tween positive and normative issues in the economic analysis of contract law,
and discusses some methodological problems associated with applying standard
economic analysis to legal institutions and when engaging with legal scholarship.
Subsection 1.3 identifies limits on the chapter’s scope and provides bibliographic
recommendations for material we don’t cover; and subsection 1.4 sets out the
organization of the remainder of the chapter.

A caveat is in order at the outset: although it is conventional to present
contract law as a discrete field, one should understand that, to a significant
extent, the operation of the rules and institutions discussed below will depend
on other aspects of the law, including the fields of tort, bankruptcy, procedure,
and evidence. Lawyers have a cliché that describes this interdependence; they
say that “the law is a seamless web.” It is useful to keep in mind that many
issues that economists would regard as contractual, including some important
limits on contractual freedom, are governed not by contract but by tort law.
Additionally, the rules relating to certain categories of exchange, such as con-
sumer, employment, insurance, and information-licensing contracts, have devel-
oped specialized content to the point that they are often treated as distinct legal
fields. Finally, the practical ability of contracting parties to assert their legal
entitlements depends importantly on the procedural rules that govern courts
and other enforcement institutions. Many of the specific features of contract
law that we discuss below cannot be understood except as a response to the
costs and other limitations of such institutions.
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Seller
Buy insurance Don't buy
Buyer Buy insurance —Dbs —Ps —pp, 0
Don't buy 0, —ps —ly, —Lg

Figure 1: Coordination of insurance payments

1.1 The economic motive for contracts

In a neoclassical exchange economy of the sort analyzed by Walras (1874) or
Arrow-Debreu (Arrow and Debreu, 1954; Debreu, 1959), there is little need for
contracts or contract law, since buyers and sellers can exploit all gains from trade
through spot transactions. Indeed, in spot markets, such as public bazaars,
the parties manage reasonably well without formal contracting. Contracting
becomes worthwhile when there is a temporal element to their exchange or one
party, at least, is unsure as to what her counterparty will do. For example,
when the item to be exchanged needs to produced or the service being rendered
takes time. Absent a contract, the parties could be reluctant to trust each
other to complete the agreed upon exchange at the called-upon time, and thus
valuable exchange is forgone. Conversely, contracts can be worthwhile even in
non-exchange settings, as when advance commitment enhances the value of a
gift by enabling reliance by the beneficiary (R. Posner, 1977, and Shavell, 1991)
or when a supplier’s commitment to remain in a market notwithstanding short-
run losses deters competitive entry by rivals (e.g., Rasmusen et al., 1991) or
encourages entry by producers of complementary goods. The central question
then becomes why commitment is valuable, to which there are several answers.

1.1.1 Coordination

The most straightforward reason to use contracts is to coordinate independent
actions in situations of multiple equilibria. As an illustration, consider the
game depicted in Figure 1, in which a buyer, b, and a seller, s, are independently
deciding whether to purchase insurance against the loss of a good in transit. The
parties’ payoffs net of this decision are normalized to zero. Denote the insurance
premium when purchased by party i by p; and the ezpected loss suffered by party
4 when no insurance is purchased by ¢;. Assume that ¢, + {5, > p, > ps; that
is, going uninsured is more expensive than buying insurance, but it is cheaper
for the seller to buy the insurance than for the buyer to do so. (This is perhaps
because the seller, who packages the goods for shipment, is better able to control
moral hazard and thus can obtain a better rate.)

If the parties make their choices independently, there are three Nash (1951)
equilibria to this game: one in which the seller buys insurance, one in which
the buyer buys insurance, and a mixed-strategy equilibrium in which both buy
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insurance with positive probability. Of these, the first equilibrium is the efficient
one (and it is also more efficient than any disequilibrium outcome). A contract
to play this efficient equilibrium could serve to ensure this outcome is achieved.

Formal contracts are of course not the only way for parties to coordinate
among multiple equilibria. The efficiency of the seller-buys equilibrium could
make it a focal point for the parties (Schelling, 1960). The literature on “cheap
talk” (e.g., Farrell, 1987a, 1993) suggests that such coordination can, in princi-
ple, also be achieved by having the parties announce their intentions in advance.

In actual institutional settings, however, contracts offer more stability than
focal points or mere announcements. In particular, they provide permanent
authoritative records that can be used by parties who suffer from imperfect
recall or by those who need to delegate performance to their agents or successors.
Note that when contracts are used for pure coordination purposes, they are
self-enforcing in the sense that it is in each party’s private interest ez post to
comply with the chosen equilibrium. Hence, those designing such contracts
can devote most of their attention to problems of formation and interpretation,
and relatively little attention to problems of enforcement. This coordination
function of contracts has been rather less discussed in the law and economics
literature than the incentive mechanism functions discussed below, but it may
be by far the most important purpose that contracts serve in practice. As
Myerson (2004) suggests, coordination games could be the best models through
which to understand legal institutions generally.

1.1.2 Implementing exchange over time

A second reason for using contracts is to implement exchanges that depend on
flltlll'(f events. For instance. (7()HSidCI‘ an insurance contract th‘()t covers a 1()55
that occurs in state 1, but not in state 0. Under this contract, the insured pays a
premium to the insurer, in exchange for a casualty payment received in state 1,
but not in state 0.

In the standard model of risk allocation, goods are state-contingent com-
modities; for example, an apple in state 0 is considered a different good than
an apple in state 1. Treating goods as state-contingent commodities has the
advantage of allowing direct application of standard analyses of exchange, but
has the disadvantage of abstracting from real institutional issues. In particular,
exchange that is mutually beneficial ex ante may not be mutually beneficial ex
post. In the insurance example, the insured will not wish to pay the premium
ex post if state 0 is realized, and the insurer will not wish to make the casualty
payment ex post if state 1 is realized. Such exchanges cannot, therefore, be
implemented in spot markets and require some form of advance commitment.

In the typical insurance context, the transaction is motivated by the insured’s
risk aversion. But the need to contract across different states is more general
than that and is not reliant on risk aversion. For instance, consider purely
speculative exchange between risk-neutral parties, in which trade is motivated
by differences of opinion regarding the probability of future events. If one trader
thinks the price of orange juice will rise next year and another thinks it will fall,
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they can make themselves better off ex ante by entering into a forward exchange
in which the second promises to deliver to the first. As with the insurance
contract, this exchange requires a commitment mechanism since ex post one of
the parties is sure to regret the deal.

An analogous problem arises with the rental of capital assets or the extension
of credit. Even though the owner of an asset may not be its highest-value, she
may be unwilling to yield possession to a higher-value user for fear that she will
be unable to get it back at the end of the rental period. The law of property
provides a partial solution to this problem by entitling the owner to reclaim
her asset, but evidentiary difficulties make this alternative an imperfect one (as
illustrated by the old maxim, “possession is nine tenths of the law”). The party
in possession could claim, for instance, that the transaction was a gift or a sale,
or that the agreed lease period had not yet expired. In such settings, a contract
that specifies the parties’ relative rights and duties makes the borrower’s promise
to return the asset more credible, facilitating exchange.

More generally, some form of commitment is necessary in any exchange in
which performance is sequential, because the party who performs first is effec-
tively extending credit to the party who performs second. It may be possible to
structure the exchange so that each stage of a party’s performance is timed to
coincide with the performance of her counterparty (e.g., an installment sale of
goods in which each shipment is delivered €.0.D.), but in many instances such
timing may be infeasible or costly. For instance, consider a grocery that requires
regular delivery of a perishable commodity such as milk. The costs of making
and receiving payment (keeping cash on hand, updating accounts, preventing
embezzlement, etc.) generate substantial scale economies if disbursements for
multiple shipments are combined into a single monthly payment.

Contracts can also be useful in situations of hidden information. In Ak-
erlof’s (1970) lemons model, for example, adverse selection can prevent efficient
exchange when the quality of the good to be traded is known to the seller but
not to the buyer, even if the buyer values the good more. This problem can
be overcome if the seller of a high-quality good can signal its quality by taking
an action that is cheaper for her to take than it would be for the seller of a
low-quality good. A common action in this regard is to offer a warranty against
the good’s proving to be substandard (Grossman, 1981). Conversely, the buyer
could screen for quality by offering a premium to any seller who agrees to pro-
vide a warranty. The signal (screen) works only if the seller is bound to honor
the warranty, because a low-quality seller can offer (agree to) a worthless war-
ranty just as cheaply as a high-quality one can. Some form of commitment is,
thus, needed to implement the exchange.

1.1.3 Implementing production over time

Finally, contracts are valuable in promoting production in advance of exchange.
Advance production typically increases the surplus available from exchange, but
requires sinking resources in ways that may be unrecoverable if the contemplated
exchange is not completed. For example, a clothing manufacturer can increase

o
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the price it receives for its products by producing them to meet the needs of its
buyers, either very specifically (e.g., custom-tailored suits) or only moderately
S0 (e.g., cutting them so they will be in style for a limited time only). Once the
materials used to make the clothing are combined in a particular way, however,
they can no longer be easily reconfigured to produce other items. In such set-
tings, producers will be reluctant to sink such expenditures up front unless they
can be assured that they will recover their costs ez post (see Williamson, 1975,
for a seminal analysis of holdup problems).

As Katz (1996a) discusses, suppliers typically cannot capture all the sur-
plus their upfront (pre-trade) investments generate; some of this surplus will
go to the buyer. Absent binding purchase commitments prior to investment,
suppliers’ incentives to invest will be suboptimal, possibly to the point that no
investment and, so, no trade occur. Binding contracts can restore proper in-
centives. Conversely, buyers can also increase their surplus from exchange by
making up-front investments, whether out-of-pocket (e.g., buying complemen-
tary inputs) or implicit (e.g., ceasing to maintain alternate sources of supply).
Because such investments are often relationship specific, however, buyers will
not make them unless they can be assured that the exchange price will stay suf-
ficiently low. In some cases, the parties may be able to provide such assurance
by manipulating property rights (e.g., Grossman and Hart, 1986; Hart, 1989)
or industrial structure (e.g., Shepard, 1987) ez ante, but when they cannot do
so cheaply, contracts could be a cost-effective alternative.

1.1.4 Limitations of contracts as commitment devices

While contracts are often useful for achieving commitment, they can be imper-
fect devices for doing for some of the following reasons.

SPECIFICATION COSTS. Because it is costly to foresee or to write down all the
potential contingencies that might be relevant to the performance of the parties’
contractual obligations, actual contracts are often left incomplete. Incomplete-
ness has at least two meanings: first, the contract could simply fail to provide
for certain contingencies, in which case a tribunal called upon to enforce the
contract, or the parties themselves, would have to decide after the fact what
to do if such contingencies arise. Second, the contract could cover all relevant
contingencies, but not in as fine-tuned a manner as would be ideal insofar as the
contract does not distinguish finely enough, in terms of consequent obligations,
among the possible contingencies. In either event, the contract will, with posi-
tive probability, fail to assure commitment or commit the parties to a course of
action that is suboptimal ex post.

ENFORCEMENT COSTS. It is never costless to hold a party to his commitment
if he is inclined to try to escape it. If the contract is being enforced through
the courts, for instance, lawyers must be hired and evidence assembled, and
performance or damages are likely to be awarded only after some delay. Such
costs make enforcement incredible when the damages from breach are relatively
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small and parties can exploit this lack of credibility by holding the level of breach
below the threshold necessary to provoke suit (Menell, 1983; Priest, 1978).

UNOBSERVABLE AND UNVERIFIABLE ACTIONS. Even if legal commitment has
been established and the means for its enforcement are available, the beneficiary
of a contractual promise may be unable to determine whether the promise has
been kept or broken. For instance, the typical purchaser of a complex consumer
product is not in a position to tell whether the product has been manufactured
according to warranted specifications; at most she can observe whether the
product works as she expected. Even if a promisee can determine that there
has been a breach, she may nevertheless be unable to demonstrate that fact
to a third-party enforcer at reasonable cost. For instance, a supplier might
deliver substitute goods that appear reasonably equivalent to a lay person or to
a generalist court, but which the parties themselves know to be substandard.
In such situations, the promisee’s inability to prove that the promise has been
breached renders it ineffective as a method for assuring commitment. On the
other hand, as we discuss in §4.3.1, the parties can sometimes contract around
the court’s lack of expertise (see, e.g., Hermalin and Katz, 1991; Maskin and
Tirole, 1999).

DYNAMIC INCONSISTENCY. In cases where the purpose of contractual com-
mitment is to promote specific investment, the parties’ incentives to stick with
their deal may change after the investment has been completed (e.g., Laffont
and Tirole, 1988; Aghion et al., 1994). In particular, the parties may all wish
to modify or renegotiate their bargain. But if the parties anticipate that rene-
gotiation will take place, it could prove impossible to induce them to undertake
efficient investments ex ante.

THE NEED FOR PRE-CONTRACTUAL COMMITMENT. Some commitments, in
order to serve their purpose, must be undertaken before the parties are in a
position to engage in voluntary contracting. For example, parties may spend
resources on finding contractual partners or on determining whether exchange is
worthwhile. Even once an available partner and potential transaction are iden-
tified, it typically takes time and expense to negotiate terms; and commitments
are often less valuable if they are delayed until bargaining is completed. (For an
extreme example, consider the case of an emergency paramedic who must decide
whether and how to treat an unconscious accident victim who is not carrying
an insurance card.) In ongoing or repeated relationships it is possible for the
parties to agree to accept liability in advance of a final bargain, but in one-shot
or new relationships it is not.

The law of contracts has recognized most of these problems and has devised
a variety of doctrinal arrangements to deal with them; and the succeeding sec-
tions of this chapter will discuss such arrangements in more detail. The reader
should appreciate at the outset, however, that because these legal arrangements
are themselves imperfect, parties will often want to use legal contracts in com-
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bination with other legal and non-legal commitment devices, such as deposits,
third-party guaranties, reputational bonds, repeated dealing, mutual threats,
hostage exchange, investing in altruistic preferences, and the like. The success
of formal contract law, accordingly, depends importantly on how well it func-
tions in combination with these substitute and complementary devices, and not
just on how well it works in isolation.

1.2 Law & economics issues in contracting
1.2.1 Normative issues

Much normative discussion relating to contract law revolves around the issue of
freedom of contract—to what extent will unregulated private contracting lead
to desirable social consequences? We discuss this issue, and its relationship to
standard issues in welfare economics, in §2 below. At the outset, however, it is
worth observing that the dominant normative consideration here, even more so
than in other fields of law and economics, is transactional efficiency. In part, this
dominance follows the implicit assumption, shared by most commentators, that
externalities and analogous market failures are a less significant phenomenon
in this field of law than they are in, say, tort law. But the focus on efficiency
also stems from the general recognition that much of contract law, putting aside
specialized categories such as consumer and employment contracts, is designed
for the purpose of facilitating exchange between business firms and analogous
commercial entities. Such entities are motivated primarily by economic gain as
opposed to nonpecuniary considerations, enter into legal obligations deliberately
and at arms length, and are rational in the standard economic sense. It is thus
easier to justify applying the efficiency norm to such voluntary arrangements
than to the typical tort case involving persons drawn together involuntarily and
outside of market institutions.

A more complete account of social welfare, however, would consider compet-
ing normative values such as fairness, equity, etc. to the extent they affect social
well-being. While there has been relatively little economic analysis of contract
law in this regard, we will discuss these values insofar as they are relevant to
specific analytical and doctrinal topics.

1.2.2 Positive issues

‘While most work on the economics of contract law has sought, at least in part,
normative conclusions, there is a segment of the literature devoted to predict-
ing and explaining how different contractual rules affect private transactions,
and why contracting parties might choose one contractual device rather than
others. For example, a variety of authors (e.g., Joskow, 1987; Crocker and
Masten, 1988; Pirrong, 1993) have investigated the connection between the use
and duration of contractual agreements and the extent of relationship-specific
investments. Other authors (e.g., Klein, 1980; Goldberg and Erickson, 1987;
Hadfield, 1990; Gergen, 1992) have sought to explain the common use of indef-
inite or open terms in otherwise clearly negotiated agreements; and still others
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(e.g., Weinstein, 1998; Goldberg, 1998, 2000) have sought to explain particu-
lar risk-sharing or option terms. In the field of commercial contracts, there is
a vigorous literature discussing the determinants of secured lending (see, e.g.,
Scott, 1986; Schwartz, 1989; Triantis, 1992; Mann, 1997a.b). The antitrust lit-
erature has considered whether certain contractual practices are more likely to
have efficiency or anticompetitive motivations (e.g., Cheung, 1969; Kenney and
Klein, 1983, 2000; Crocker and Masten, 1988; Klein and Murphy, 1988; Masten
and Snyder, 1993). While a full survey of this literature is beyond the scope of
this chapter, the reader should be aware that many of the issues discussed in
the later sections have been discussed empirically. At the same time, however,
it also true that the empirical study of contract is relatively less developed than
the theory, leaving much room for future researchers.

1.2.3 Economic versus non-economic theories of contract law

In recent years, the majority of contracts scholarship in the legal academy has
reflected a methodology based on economic analysis, and most legal scholars
in the field have become conversant with economic concepts such as efficiency,
moral hazard, adverse selection, and the like. (Conversely, over the same period,
economic theorists have increasingly come to appreciate the importance of legal
concepts such as principal and agent.) Nonetheless, a considerable amount of
discussion in legal circles continues to reflect alternative conceptual frameworks;
and economists engaged in interdisciplinary work should be aware of these com-
peting frameworks and their underlying assumptions. Three major competing
perspectives are worth brief discussion here; we denote these as the corrective
justice, liberal autonomy, and social constructivist perspectives.

CORRECTIVE JUSTICE. Corrective justice, the most longstanding of these per-
spectives, has intellectual roots that trace back to classical writers such as Aris-
totle. This perspective holds that judicial institutions are only justified in act-
ing to redress unjust or wrongful situations. Examples of such redress in the
contractual setting would include restitution of unjustly received benefits or
compensation for wasted expenditures incurred in reliance on a broken promise.

The corrective justice approach seeks the restoration of some past or proper
state of affairs, and thus can stand at odds with the economic approach to law,
which tends to regard past gains and losses as sunk and to emphasize incentives
for future behavior (e.g., Easterbrook, 1984). It is less clear, however, that the
corrective justice approach has any implications at all for ex ante analysis of
legal problems; and many legal writers in this tradition (e.g., Dworkin, 1980)
have distinguished between the use of economics in judicial settings, which they
regard as requiring decisions according to principle, and its use in legislation
and contractual planning, which may legitimately be designed to promote goals
of social policy or private advantage.

LIBERAL AUTONOMY. The liberal or autonomy-based perspective (see, e.g.,
Barnett, 1986) emphasizes the individual as opposed to the collective interest.

Hermalin, Katz, & Craswell INTRODUCTION 9

From this point of view, individual rights should take priority over more gen-
eral concerns of society. Such a perspective is plainly more consonant with the
economic approach than is the corrective justice perspective. Standard eco-
nomic measures of welfare are based on aggregates of individual utility, and
under conventional assumptions of welfare economics, liberal freedoms tend to
lead to desirable economic outcomes (see §2.2 below). There will be tension be-
tween the liberal and economic approaches, however, whenever market failures
or transaction costs prevent the completion of efficient exchanges, as Sen (1970)
has shown through social choice theory. In a contractual setting, for instance,
liberal theorists might argue that obligations to which the parties have not
knowingly consented may not be imposed on them even when those obligations
would be both efficient and distributionally equitable. Conversely, libertarians
might argue that the law should protect even anticompetitive agreements, such
as price-fixing, on the basis that the conduct is voluntary and that consumers
have no inherent right to trade with producers on any particular terms.

SOCIAL CONSTRUCTIVISM. The social constructivist perspective takes the po-
sition that the normative goals of society—and in the view of many writers
descriptive categories as well—are determined by collective and ongoing delib-
eration among its citizens, and accordingly, that the main goal of legal insti-
tutions should be to provide adequate opportunity for such decision making.
So defined, this perspective can be seen to encompass a variety of more spe-
cific normative positions, including those of writers who emphasize civic virtue
(Kronman, 1987), democratic self-government (Pildes and Anderson, 1990), an
egalitarian distribution of political and economic power (Kennedy, 1982), or
the primacy of particular substantive values, which economists would call merit
goods (Radin, 1987). On such views, the constituted citizenry may well decide
to pursue economic goals such as efficiency, but may, with equal legitimacy,
decide to pursue other procedural or substantive goals. For example, if the citi-
zenry decided the well-being of local manufacturers were sufficiently important
to outweigh productive efficiency or economic liberty, this decision would legit-
imize restricting interregional trade. It follows that there is no particular reason
why individualist institutions, like contract or the market, are more legitimate
venues for such decision making than collective or political ones.

RELATIONSHIP BETWEEN ECONOMIC AND NON-ECONOMIC THEORIES. These
three rival perspectives can and often do combine to provide overlapping argu-
ments against the use of economic analysis in contract law. For example, the
most prominent alternative theory of contract law to be put forward in recent
years, the so-called “will theory” (e.g., Fried, 1981), holds that promises ought
to be kept for their own sake, in part because promise-breaking is a deonto-
logical wrong that needs to be rectified as a matter of corrective justice, and
in part because enforcing promises is necessary to respect the autonomy of the
promisee (and arguably the promisor as well). In response to such arguments,
more economically oriented writers (e.g., Craswell, 1989a; Shavell, 1991) have
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replied that most economic analysis of contract law is aimed at filling the gaps
in incomplete agreements and setting default rules that operate when the par-
ties have expressed no preference regarding a particular issue. If we accept that
most business contracts have economic purposes, economic analysis will help
those interpreting contracts to better implement the parties’” will.

The will theorists might offer, as a rejoinder, the observation that there is a
difference between what most contracting parties subjectively understand when
they make and receive promises, and what would be most efficient for them to
do. For instance, most people, even those with substantial business experience,
intuitively understand promises to bear inherent moral force and believe that
the mere fact that it turns out to be suboptimal to carry them out should not
count as an excuse for non-performance. If this claim is true—and it should
be plain that it is an empirical claim—then will theorists (e.g., Charny, 1991)
would argue that it violates the parties’ autonomy and dignity for the state to
enforce the efficient bargain, which they perhaps should have made, rather than
the actual arrangements that they did make.

An obvious response for economists to such non-economic considerations is
to incorporate them into a larger welfare analysis in which the relevant non-
economic values are interpreted as arguments to be traded off against one an-
other in a Bergson-type social welfare function (SWF). Shavell and Kaplow
(2002) have presented such an analysis at length, but have achieved mixed suc-
cess in persuading non-economically-oriented legal scholars of its merits. Ob-
serve, in this regard, that the three main categories of non-economic theories
vary in their compatibility with the SWF approach. Pure corrective-justice the-
orists would reject the SWF on the grounds that legally appropriate actions can
only be justified with reference to right and wrong, and never with reference to
consequences. Liberal autonomy theorists tend to be somewhat more accepting
of the sSWr approach, but they would reject the idea that rights could be traded
off against each other or against economic values (formally, this is equivalent to
adopting a lexicographical preference ordering for the swWr). Social construc-
tivists would view the whole SWF approach as logically circular, since they view
the social values that would underlie any SWF as endogenously determined by
political and cultural processes of which economic policy discussions are an inte-
gral part. In their view, starting with a SWF and then attempting to maximize
it is putting the cart before the horse.

Most importantly, economists who study legal institutions should recognize
that lawyers and legal commentators often employ different methodologies than
they do. In particular, legal scholars do not typically draw the same sharp
distinction between positive and normative analysis as economists do. On the
contrary, many seemingly descriptive statements made by lawyers or appearing
in legal texts are understood in context to carry significant normative overtones,
and vice versa. Non-lawyers who are insufficiently appreciative of the mixed na-
ture of such discourse may miss an important part of what is being said, and may
be led to model the phenomena under discussion in an incorrect or misleading
way (Katz, 1996a). Similarly, lawyers’ customary method of reasoning induc-
tively from individual cases, rather than deductively from general principles,
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makes many lawyers reluctant to accept some of the standard methodological
practices of economists, including formal modeling and the use of statistical ag-
gregation. When presenting positive arguments or analyses to legal audiences,
accordingly, it is generally necessary to lay out one’s methodological assump-
tions explicitly and at the outset. Otherwise, one risks being misunderstood
by those lawyers who are accustomed to assuming a normative subtext or an
individualist perspective whenever legal topics are being discussed.

1.3 What this chapter is not
1.3.1 A guide to contract theory

Not surprisingly, there is a strong link between the law and economics of con-
tracts and the economic sub-discipline of contract theory.! Contract theory
provides a framework to analyze the scope and limits of what contracts can
accomplish, at least at a theoretical level. It is, however, beyond the scope of
this chapter to offer a comprehensive guide to contract theory. To be sure, some
contract theory will be discussed as appropriate within the context of the issues
discussed below; but no one should mistake such a scatter-shot approach for an
attempt at a systematic treatment of the subject.

For readers interested in contract theory, there are a number of excellent
introductions. Most new graduate microeconomics texts devote at least a chap-
ter to the subject (see, e.g., Kreps, 1990; Mas-Colell et al., 1995; Varian, 1992).
Good book-length introductions are Laffont and Martimont (2002) and Bolton
and Dewatripont (2005). For those looking for cheap—in fact free—introduc-
tions, one of us (Hermalin) hosts two introductory manuscripts (Caillaud and
Hermalin, 2000a,b) on his web page.

1.3.2 A guide to the law of contracts

While this chapter discusses most of the important economic issues relating to
the law of contracts, it does not attempt to present a survey of major legal
doctrines in the field. It is worth noting, as a general observation, that many
legal doctrines may seem indistinguishable from an economic viewpoint. Never-
theless, they vary in their specific content and their differences are of practical
importance to lawyers and clients. For example, the doctrines of mistake, impos-
sibility, and frustration of purpose all excuse contractual liability in extreme or
unexpected circumstances and thus allocate risk to the recipient of a contractual
promise, but their legal application varies.

Economists interacting with lawyers or pursuing research in contract law,
accordingly, should be aware of distinctions such as these and of the associated
views of major legal authorities. The most useful general treatise on US contract
law is probably Farnsworth (2004), available in both one- and three-volume
editions; a shorter introduction to the subject can be found in Chirelstein (2006).

!Whether this link is a valuable one is, however, a matter of debate. See, for instance, the
Yale Law Journal debate among E. Posner (2003a), Ayres (2003), and Craswell (2003).
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For statutory material applicable to US contracts for the sale of goods, the best
source is White and Summers (2000).

Less attention has been paid by economists to non-Us legal systems, mak-
ing them a potentially fruitful source for future research; here leading English-
language treatises include Honnold (1999) and Schlechtreim (1998) on interna-
tional sales contracts, Bonell (1997) on other international commercial contracts,
Atiyah (2003) and Treitel, ed. (2003) on English contract law, and Lando and
Beale, eds. (2002) on the contract law of the civil law systems of continental
Europe. In this chapter, however, most discussions of legal doctrine will be
restricted to Us law.

1.4 Organization of the chapter

The remainder of this chapter is divided into four sections corresponding to the
major conceptual divisions of contract doctrine. Section 2, entitled “Freedom of
Contract,” discusses the scope of private parties’ power to create binding con-
tractual obligations. It analyzes the major doctrines that govern which bargains
will be recognized and enforced by state legal institutions, and which parties are
empowered to create enforceable bargains. It also considers how doctrinal lim-
its on freedom of contract correspond to the economic criteria for determining
whether decentralized trade will lead to optimal welfare outcomes.

Section 3, entitled “Formation of Contracts,” discusses the extensive body
of legal doctrine that governs the procedural mechanics of exchange, as well as
the rules that govern the parties’ obligations before they enter into exchange.
These formal rules, by attaching consequences to the various acts and omissions
that bargainers can choose from in searching for and negotiating with potential
contractual partners, affect parties’ incentives to make and to respond to offers,
to delay, to bluff, and to communicate with one another in the first place.

Section 4, entitled “Interpretation of Contracts: Contractual Incomplete-
ness,” discusses the problems that arise when it is unclear whether those parties
who are empowered to create binding contracts have actually done so, and if
they have, what specific obligations they have created. Recent work in microeco-
nomic theory has also been concerned with this problem, especially as it relates
to the ability of third-party enforcers to verify the parties’ bargain. From a
legal perspective, the problem is governed by the various doctrines dealing with
contract interpretation, and this section shows how the legal rules in this area
affect and respond to the economic problem of incomplete contracts.

Section 5, entitled “Enforcement of Contracts,” discusses how the foregoing
rules and institutions are translated into effective costs and benefits that can
motivate parties to comply with their obligations and to insure against others’
lack of compliance.

Finally, the concluding section offers some overall perspectives on the entire
discussion, relates its main points to analogous or complementary doctrines in
related fields of law, and offers some speculations regarding the path of future
legal and economic developments in the area.
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2 Freedom of Contract

The threshold issue in any discussion of contract law is freedom of contract—the
extent to which the law sanctions the use of contracts as a commitment device.
No legal system enforces all voluntary private agreements, but in the Us and
other industrial democracies, most contracts that support legitimate economic
exchange are at least presumptively enforceable. Still, the limits of freedom
of contract vary among Western countries and are an important element of
regulatory policy. This section, accordingly, analyzes and evaluates those limits
in economic terms. Subsection 2.1 defines the scope of the issues included under
the framework of contractual freedom; subsection 2.2 reviews the presumptive
economic case in favor of freedom of contract; subsections 2.3 and 2.4 discusses
the main arguments, economic and otherwise, that are typically used to justify
limits on private contracting; and subsection 2.5 outlines the major doctrinal
limitations on freedom of contract that are in force in the Us and in related
systems, and relates those doctrines to the economic arguments set out in the
prior subsections.

2.1 Freedom of contract defined
2.1.1 State regulation versus state enforcement

The concept of contractual freedom encompasses a number of distinct consider-
ations. One important distinction is between negative and affirmative govern-
ment sanction: are the parties permitted to enter into a given contract versus
will the law enforce it? These two questions are not equivalent: there are many
agreements that cannot be enforced in the courts but that can still be useful as
commitment devices if the parties can manage to implement them privately. For
instance, prior to the passage of the Sherman Act, contracts in restraint of trade
were unenforceable under Us common law; this reduced their incidence, but not
to the point of elimination. Under modern antitrust statutes, in contrast, gov-
ernment disapproval of anticompetitive conduct goes beyond non-enforcement
to include active interference through civil liability and, in some cases, criminal
prosecution.

In the remainder of this section, accordingly, we focus on those limits on
contractual power that are motivated by regulatory concerns that the agree-
ment itself is socially undesirable for reasons of inefficiency, inequity, and other
substantive objections.

2.1.2 Positive versus negative contractual freedom

The freedom to enter into contractual liability would be rather less meaningful
were it not accompanied by the complementary freedom to avoid liability for
contracts into which one does not wish to enter. In general, this negative free-
dom applies to most types of contractual obligations, but not all. In traditional
common law, for instance, some businesses (e.g., mills, ferryboats, railroads,
and the like) are designated as common carriers and are obliged to enter into
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exchange on standard terms with anyone who wishes. Modern statutes have
expanded such duties in a variety of ways: for instance, the essential-facilities
doctrine in antitrust law requires vertically integrated firms to make certain
stages of production available on a contractual basis to their non-integrated
competitors; and anti-discrimination laws require businesses to deal with cus-
tomers and suppliers on an equal basis without regard to race, religion, or the
like.

Additionally, some rules of tort and property law have the effect of requiring
rightholders, under some circumstances, to transfer their entitlements to persons
in need or to the general public. For instance, the doctrine of eminent domain
requires landowners to convey their property to the state when required for an
appropriately defined public use. (As in the US, the government could be con-
stitutionally obliged to pay just compensation when it takes private property.)
Similarly, the tort doctrine of necessity allows parties in dire need to make use
of others’ property when voluntary contracting is not feasible (as with an en-
dangered hiker who breaks into an empty cabin to find food or shelter) so long
as compensation is paid ez post.> Such doctrines are typically conceptualized
by legal theorists as internal limits on the underlying entitlement at issue rather
than as restrictions on contractual freedom; however, they usually amount in
practice to restrictions on contractual freedom because of the infeasibility of
contracting around them. One could theoretically imagine contracting in ad-
vance with the government not to exercise its right of eminent domain, but such
contracts are rare and it is doubtful whether they are immune to abrogation by
subsequent governments.

Finally, some doctrines of contract law impose promissory liability even when
the promisor has not actually intended to enter into a contractual exchange.
The doctrine of promissory estoppel, for instance, holds parties to promises on
which a reasonable person would foreseeably rely, at least to the extent neces-
sary to protect the promisee’s reliance; and the doctrine of trade usage holds
parties to contracts that experienced market participants would view as legally
enforceable under similar circumstances, even if the parties had not themselves
subjectively intended to be bound in the particular instance. For the most part,
such doctrines provide rules of interpretation rather than of substantive contrac-
tual freedom, in that it is possible to avoid liability by being sufficiently explicit
in one’s communications. In some cases, however, the law does not allow one
to disclaim liability for one’s representations or promises; for instance, com-
mercially sophisticated parties dealing with less sophisticated counterparts can
find themselves bound to statements made to the less experienced party even
if sophisticated persons would understand such statements do not entail legal
obligation. Such restrictions on disclaimers are usually motivated by consider-
ations of market failure, transaction cost, or distribution, as discussed below.

2Modern legal theorists, following Calabresi and Melamed (1972), use the concept of prop-
erty and liability rules, further discussed in this Handbook, to identify situations in which such
involuntary exchanges are authorized by law: entitlements subject to such imposition are said
to be protected by a liability rule, while entitlements that are immune from such imposition
are said to be protected by a property rule.
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2.1.3 Mandatory versus default terms

Finally, as the example of promissory estoppel illustrates, it is useful to dis-
tinguish between mandatory contract terms, which the parties are not legally
free to change, and default terms, which the parties are theoretically free to
change but which govern the contract to the extent the parties are silent. An
example of the former would be the constitutional prohibition on involuntary
servitude, which, for instance, prevents people from pledging their future labor
for long periods, even when they might find wish to do so, such as to provide
collateral for a loan. An example of the latter would be the various warranties
of quality that are implied under current US law in contracts for the sale of
goods. Sellers are generally permitted to disclaim such warranties, subject to
some limits imposed by consumer-protection and product-liability law, by fol-
lowing the requisite procedures, which usually require some specific notification
to the buyer.

Because it is costly to write complete contracts, all systems of contract law
must provide default terms to cover the issues over which the parties do not
specifically bargain (see §4.4.1 below). The regulatory effects of default terms,
however, are bounded by the costs of contracting around them. It could be a
reasonable approximation to ignore such effects in many instances, especially
in the commercial setting where parties are sophisticated and have access to
legal advice. In some cases, however, re-contracting costs are substantial and
the choice of default rule will have the effect of privileging one outcome over
others. For example, in mass transactions in which parties communicate through
standard forms, it is impractical to reconcile all the discrepancies between the
various forms; and under modern doctrine, the legal default applies to all issues
on which the forms do not agree. This often has the consequence of providing
broad product warranties and leaving the seller open to liability for damages
following breach, even if the seller attempted to disclaim such liability.

As with the decision to withhold enforcement, the provision of default rules
may be motivated either by regulatory purposes or by the desire to conserve
on transaction costs. In situations where there is some doubt about whether a
specific contract term should be discouraged, for example, a default rule supplies
some deterrent effect while still allowing parties whose gain from the term is
sufficiently high to opt out of the default at a price. For example, Camerer
et al. (2003) advocate using default rules as a relatively libertarian method of
regulating against poor decisions caused by bounded rationality. Or, as Ayres
and Gertner (1989, 1992) have suggested, and as we discuss further in §4.4.1
below, a default rule may be employed as a screen to induce parties to reveal
private information that might be relevant to ez post interpretation or to the
ez ante decision whether to enter into exchange.
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2.2 The economic case for freedom of contract
2.2.1 Welfare economics

An economic case for or against freedom of contract is based on the consequent
welfare implications. In this section, we briefly review what a welfare analysis
of markets suggests about freedom of contract.

Economists typically use two welfare criteria. One, known as Pareto effi-
ciency, evaluates a proposed allocation among a set of actors by asking whether
there exists a second allocation that (i) none of the actors prefer less than the
proposed allocation and (ii) at least one of the actors actually prefers to the
proposed allocation. If such a second allocation exists, the proposed allocation
is deemed inefficient (alternatively, Pareto inferior or Pareto dominated). The
second allocation in this case is deemed Pareto superior. If no such second
allocation exists, the proposed allocation is deemed efficient.

‘While the Pareto criterion is useful for ruling out undesirable allocations, it
doesn’t always serve as a useful guide for selecting a desirable allocation. For
instance, it offers no guidance as to who should receive an indivisible object;
any allocation other than throwing it away is Pareto efficient because a switch
to another allocation would not be favored by the party losing the object.

An alternative welfare measure is to consider a function that aggregates, in
some way, the preferences of the actors in question. A full discussion of welfare
functions is beyond the scope of this chapter.* We will limit attention to the
utilitarian welfare function, W = ZIEI u;, where 7 is an index set over the
actors and wu; is the utility the ith actor enjoys from the proposed allocation
(if there is a stochastic aspect to the allocation, u; should be understood to be
©’s expected utility). Any allocation that maximizes social welfare, W, must be
Pareto efficient;? but Pareto efficiency does not necessarily imply that social
welfare is maximized. For instance, as noted, any allocation of an indivisible
object (other than throwing it out) is Pareto efficient, but only the allocation
that awards it to the person who values it most is welfare maximizing.

A stronger connection between the two welfare criteria can be achieved if
one accepts the existence of a transferable good (typically taken to be money).
Now the “losers” from moving to a social welfare-maximizing allocation can
receive payments from the “winners” as compensation. If preferences can be
captured by a quasi-linear utility function (i.e., of the form u + y, where y is
money and wu is utility from other goods), then an allocation is Pareto efficient

3The interested reader is directed to Chapter 22 of Mas-Colell et al. (1995) or Chapter 6
of Laffont (1988). Also see Arrow’s (1963) classic book.

4Proof: Suppose not. Then, although the allocation a maximizes W, there is another
allocation a that Pareto dominates a. Let u; and @; denote the utilities under the allocations
a and a respectively. By the definition of Pareto dominance, i; > u; for all i and there is at
least one i such that @; > u;. But, then,

>y u,
i€l i€l

which contradicts the assertion that a maximizes social welfare.
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if and only if it maximizes welfare.® For this reason, economists are generally
satisfied with social welfare (total surplus) as an appropriate welfare standard
when transfers are feasible. Note that this analysis relies on the marginal
utility of the transferable good being constant across individuals, so that we are
still seeking to maximize ZzEI u;; transfers among the actors are irrelevant to
maximizing welfare because the benefit one actor gets from receiving a dollar is
completely offset by the cost another incurs transferring that dollar.

Competitive markets are typically seen as doing well with respect to the
Pareto efficiency criterion. Under somewhat stringent conditions—in particular,
(i) that complete markets for all commodities (including commodities such as
clean air and water) exist, (i) that no actor has market power (i.e., acts as
a price setter rather than a price taker), and (iii) symmetric information—a
general equilibrium of the economy will be Pareto efficient (see, e.g., §6.3 of
Debreu, 1959). This result is known as the First Welfare Theorem.”

The First Welfare Theorem applies to the economy as a whole. If the entire
economy is an Arrow-Debreu economy and in equilibrium, then any particular
market within the economy must be “efficient,” insofar as any change in it

5Proof: Footnote 4 supra established that welfare maximization implies Pareto optimality.
Consider a Pareto optimal allocation of real goods and money. Let u; and y; denote the utility
components under this Pareto optimal allocation. Suppose this allocation does not maximize
welfare. Then, there exists another allocation of real goods, with utility components u; such

that

Z ulf > Z wi .

i€T i€T
Because the “u;” allocation is Pareto efficient, it cannot be that u; > wu; for all 4; that is, a
change in allocation must create “losers,” for whom u; < u;. Let £ be the set of losers and L
be the number of elements in £. As just noted, L > 0. Similarly, there must be winners (i.e.,
those for whom u} > u;). Let W be the set of winners. For losers, define 7; = u; — u}. For

winners, define ¢; = u? — u;. Because the “u!” allocation is welfare maximizing,

St-Yn=6>o0.

iew i€l

Finally, consider the allocation of real goods that produces utilities u, allocates y; — t; in
money to each winner and y; + 7; + G/L to each loser (note the additional transfers sum to
zero, hence are feasible). For a winner, u} +y; —t; = u; +y;, so winners are indifferent. For a
loser, u} +y; +7; +G/L = u; +y; + G/L, so losers are strictly better off. But, then, we have
an allocation (including money) that Pareto dominates our original allocation, contradicting
its Pareto optimality. The result follows by contradiction.

SThe Kaldor-Hicks criterion is even more flexible: An allocation, a, over real goods is a
Kaldor-Hicks efficient allocation if there is no other allocation over real goods e and no profile
of transfers, t, such that the overall allocation (a/,t) Pareto dominates the overall allocation
(e, 0), where 0 means no transfers are made. It is sufficient that t exist—whether or not
these transfers are made—for @’ to dominate a according to the Kaldor-Hicks criterion. If
all individuals have utility u; 4+ y;, where w; is an individual’s utility over real goods and y; is
his allocation of money (transfer), then an allocation of real goods is Kaldor-Hicks efficient if
and only if it maximizes 37,7 u;. See Chapter IV of Arrow (1963) for details.

"There is also a second Welfare Theorem that has to do with the ability of prices to serve as
appropriate incentive devices in a competitive (Arrow-Debreu) economy; that is, any Pareto
efficient allocation can be supported as a general equilibrium of the economy by selecting the
appropriate prices (see §6.4 of Debreu for details).
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changes at least part of the overall allocation and no other overall allocation is
Pareto superior. If, however, one doubts the Arrow-Debreu model adequately
models the entire economy, one can still ask, in certain circumstances, whether
a particular market in it is achieving an efficient allocation.

A single competitive market (i.e., a market in which neither buyers nor sellers
exercise market power) will achieve an equilibrium at the price that equates
demand and supply. Under normal assumptions, this equilibrium is unique.
Assume the demand curve is a good approximation for the social marginal
benefit curve (i.e., there are essentially no positive externalities from the good
in question and income effects are de minimis).® Assume, further, that the
supply curve is a good approximation for the social marginal cost curve (i.e.,
there are essentially no negative externalities from the good in question). Then,
as is well known, welfare is the area beneath demand and above supply from 0
to the number of units traded. This area—that is, total welfare—is maximized
by exchanging the quantity that corresponds to the intersection of supply and
demand. But this quantity is precisely the quantity that will be exchanged in
competitive equilibrium-—the competitive equilibrium maximizes total welfare
and, thus, achieves a Pareto-efficient allocation.

2.2.2 Theoretical justifications for freedom of contract

The welfare-theoretic arguments of the previous subsection rely on the assump-
tion of competitive markets. Many writers, however, have had the intuition that
freedom of contract is desirable much more generally.

In the law and economics literature, this intuition is most prominently as-
sociated with the work of Ronald Coase and his widely-cited “Coase Theorem”
(Coase, 1960). Despite its formal sounding name, the Coase theorem is not
a theorem in the traditional sense (nor did Coase suggest it was). Indeed, as
Medema and Zerbe (2000) point out, there is not even an agreed upon statement
of it. We offer the following version:

Theorem 1 (Coase theorem) Consider a bilateral contracting situation in
which (i) the parties are rational with respect to their individual self-interests;
in which (ii) the parties can agree on any contract without incurring transaction
costs; and in which (iii) the parties” utilities are additively separable over the
allocation of real goods and monetary transfers (i.e., are of the form u; + y;,
where u; is party i’s utility from the allocation of the real goods and y; is his
or her net transfer). Then the allocation of real goods after contracting will
mazimize total welfare regardless of the initial allocation of real goods.

In this formulation, the Coase theorem is a true theorem with the following
proof: Let e be any real-good allocation that does not maximize welfare. We
need to show that no such a will be implemented via contracting. Let a* be
a welfare-maximizing allocation. Clearly, if u;(a*) > u;(a) for both parties

8For a detailed discussion of measuring consumer benefit and the consequence of income
effects for such measurements see Chapter 10 of Varian (1992). Also see Willig (1976).
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i, then a will not be implemented—because both parties act rationally and
they can costlessly contract, they won’t settle for ae. Consider the only other
possibility: u;(a*) > wu;(a) for one party and u;(a*) < u;(a) for the other.
Let 7y = ui(a*) — ui(e@) and 7, = uj(a) — uj(a*). The optimality of a*
entails 7y > 7,,. Pick any transfer 7 such that 7,, <7 < 7py. Then a contract
that selected allocation a* and had i transfer an additional 7 to j would be
preferred by both parties to a contract that implemented allocation . Costless
contracting and the parties’ rationality thus rule out e being the contracted-for
allocation.

Corollary 1 Under the assumptions of the Coase Theorem, interference or re-
strictions on the contract the parties sign cannot increase total welfare; that is,
under these assumptions, there should be freedom of contract if the only welfare
issue is the total welfare of the parties to the contract.

How strong a case the Coase Theorem makes for freedom of contract depends
on the appeal of its assumptions. Consider, first, assumption (iii); that the
parties have quasi-linear utility functions. That assumption is common to most
welfare analyses of partial-equilibrium settings. Although the assumption can
frequently be justified, it is not always.® Suppose, for instance, that one party’s
utility is u +y if y > 0, but —oo if y < 0. An interpretation is that this party
simply cannot survive if made to make transfers. Now the Coase result could fail
to hold if this party is the one who must transfer to ensure a welfare-maximizing
outcome. On the other hand, if this party is the recipient of transfers, then
welfare-maximization would continue to hold.

As Medema and Zerbe (2000) note, the Coase Theorem has two conclu-
sions. One is an efficiency conclusion—private contracting will lead to a welfare-
maximizing solution. The other is an invariance conclusion—the initial alloca-
tion is immaterial for whether a welfare-maximizing solution is reached. As
just discussed, relaxing condition (iii) can undermine both conclusions, but, in
a sense, it primarily undermines the invariance result. Efficiency, as judged by
the Pareto criterion, will generally still be attained:

Theorem 2 (Modified Coase Theorem I) Consider a bilateral contracting
situation in which (i) the parties are rational with respect to their individual
self-interests, but are not mean-spirited; and in which (i) the parties can agree
on any contract without incurring transaction costs. Then the allocation after
contracting will be Pareto efficient regardless of the initial allocation.

Proof: We need to show that the parties will never settle on an allocation, a,
that is Pareto dominated (note, now, an allocation may include the transferable
good). Consider such an allocation. By definition, there exists at least one other
allocation, a®, such that

u(a) > ui(a) (1)

9Willig (1976) provides justifications for assuming quasi-linear utility that are applicable
in many contexts.
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for both i and such that u;(a*) > u;(a) for at least one 7. Case 1: The inequality
in expression (1) is strict for both ¢. Then a will not be implemented—both
parties act rationally and they can costlessly contract, so they won’t settle for
a. Case 2: (1) is an equality for one i. Then that ¢ will refuse to implement a*
over a only if he is mean-spirited, which we have assumed he isn’t. Hence, a
Pareto-dominated allocation will not be implemented.

The modicum of altruism in the modified Coase Theorem—that the parties
not be mean spirited—is unnecessary if we assume a strict-tradeoff condition:

Condition 1 (Strict Tradeoff) Let A be the set of feasible allocations and a;
and ag be two elements of A. Then, if ui(a;) > ui(ag) and us(ay) > us(ag)
with at least one inequality holding strictly, there exists an a € A such that
uy(a) > uy(ag) and uz(a) > uz(ag).

The strict-tradeoff condition entails that if a is a Pareto-dominated allocation,
then there exists a feasible allocation that strictly Pareto dominates a; in which
case, we need only Case 1 of the proof of the modified Coase Theorem and we
can dispense with the case that relied on no mean-spirited behavior:

Theorem 3 (Modified Coase Theorem II) Consider a bilateral contract-
ing situation in which (i) the parties are rational with respect to their individual
self-interests; in which (ii) the parties can agree on any contract without incur-
ring transaction costs; and in which (i) the set of feasible allocations satisfies

the strict-tradeoff condition. Then the allocation after contracting will be Pareto
efficient regardless of the initial allocation.

‘With respect to freedom of contract, we have

Corollary 2 Under the assumptions of the modified Coase Theorems, interfer-
ence or restrictions on the contract the parties sign cannot increase the Pareto
efficiency of the contracted-for outcome; that is, there should be freedom of con-
tract if the only welfare issue is the efficiency of the outcome achieved by the
contract from the perspective of the parties to the contract.

Clearly, all the Coase theorems rely on the rationality assumption. We
explore the consequences of relaxing this assumption later (see §2.3.4 and §4.2.1).

The no-transactions-cost assumption is also important. In the proofs, it
serves to guarantee that the parties will not agree to a non-optimal contract
because they can, without cost or impediment, choose an optimal contract in-
stead. Relaxing this assumption would, thus, seem to have the potential for
undermining the conclusions of these theorems—a point made by a number of
authors (see, e.g., Farrell, 1987b).

As Farrell notes, the economic literature on bargaining is generally sanguine
about the prospects of an efficient outcome when the parties bargain under
symmetric information. The literature is much more pessimistic, however, when
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Panel I Panel 1T

Figure 2: Consequence of transactions costs on bargaining outcomes under sym-
metric information.

they bargain under asymmetric information.!® We discuss the consequences of
bargaining under asymmetric information in §2.3.2. The rest of this section
considers what can still potentially go wrong under symmetric information and
concludes with Coase-theorem-like propositions that account for the potential
of costly bargaining.

The potential consequences of transactions costs with symmetric information
are illustrated in Figure 2. Suppose two parties, A and B, wish to enter into a
contract. To do so, however, they must expend costs ¢4 and c¢p, respectively.
Once those costs are sunk (e.g., lawyers are retained), the parties bargain over
the contract terms. Let the payoffs, in money, be a and b, respectively. Because
bargaining is conducted under symmetric information, theory predicts that the
outcome will generally be efficient (see e.g., Farrell, 1987b, or Sutton, 1986);
that is, the contract will be on the Pareto frontier, which is shown in the two
panels of Figure 2 as a solid curve.

The first problem, illustrated in Panel I, is that ¢4 and ¢p are so large that
one or both sides prefer not to enter into negotiations. For instance, if bargaining
would result in contract Cy, then neither side would be willing to negotiate; at
C, we have a < ¢4 and b < ¢g. Moreover, while there are contracts that, if
adopted, would induce one side to participate (e.g., Co, for which b > ¢g), there

10See the survey on bargaining by Sutton (1986).

11 Although efficiency is expected, it should be noted that one can construct perverse bar-
gaining games that don’t achieve efficiency even under symmetric information; see Hermalin
and Katz (1993).
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is no contract that would induce both to participate.

The problem illustrated in Panel I can serve to justify default contracts.
That is, if the law stipulated that, absent a contract, the implicit contract was
(', then that would clearly be an improvement. Observe that this improvement
stems from two factors. First, the parties get to the Pareto frontier when they
otherwise wouldn’t. Second, they avoid the expenditures ¢4 and cp. Note,
however, that this analysis does not rely on Cy being mandatory; this is not an
argument for mandatory contracts.

A related problem, and one that could justify mandatory contracts, is illus-
trated in Panel II. Suppose that bargaining would lead the parties to contract
C'3. Because a < cy at C, party A would refuse to enter into negotiations. This
is undesirable, especially as there exist contracts, such as Cy, that, were they
the outcome of bargaining, would induce both parties to negotiate. Now there
is scope for limitations on contracts. If terms were limited, so that the only
contracts that could be considered were on the arc segment between the dotted
lines (i.e., the segment containing Cy), then both A and B would be willing to
enter into negotiations and they would get an outcome on the Pareto frontier.

Of course, one may wonder how the law would know that C is a good de-
fault contract or to limit contracts to those in the neighborhood of Cy. If the
law incurs costs arriving at default or mandatory contract terms, or lacks the
information to design optimal contract, then it could be better to leave things
in private hands. In other words, while it is true that restrictions on private
contracts can possibly enhance efficiency when the private parties incur trans-
actions costs, one must assess that observation in light of real-life limitations on
what the legal system can do and the cost at which it can do it.

Before leaving the issue of transactions costs, it is worth considering how
far we can go in relaxing the no-transactions-cost assumption and still establish
a Coase-like case for freedom of contract. Our objective is to have a precise
statement for a result of the form if bargaining leads the parties to a second-best
efficient' contract and does so in a way that minimizes bargaining costs, then
the legal system can do no better than to leave the private parties’ choice of
contract unrestricted.

To establish such a result, it is helpful to switch from working with alloca-
tions to working directly with contracts. Let C' denote an arbitrary contract.
Contract terms are assumed not only to fix the allocation of real goods (pos-
sibly contingently), but also the allocation of transfers (possibly contingently)
between the parties. Let U;(C') denote party ¢’s utility (possibly expected)
should the parties agree to contract C'.

We can restate the strict tradeoff condition as

12Second-best efficiency refers to the optimal outcome taking into account the informational
constraints faced by the parties. For instance, in the standard hidden-action agency problem,
the first-best outcome would entail the agent expending some ideal level of effort for a flat
wage. But that outcome is typically infeasible once the constraint that the agent’s action
is hidden from the principal is taken into account; the second-best solution in such cases
typically requires the agent to bear risk, which is inefficient from a first-best perspective.
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Condition 2 (Strict Tradeoff) Let C be the set of feasible contracts and con-
sider any two contracts Cy and Cy in C. If Uy(Cy) > Uy(Cy) and Us(Cy) >
Us(Cy), with at least one inequality holding strictly, then there exists a contract
Cy € C such that Uy (C) > Uy (Cy) and Uz (Cs) > Us(Co).

Given the Strict Tradeoff condition, the following Coase-like theorem can be
established:

Proposition 1 (Hermalin and Katz (1993)) Suppose the two parties to a
contract are symmetrically informed prior to and during bargaining and that
bargaining consists of alternating offers. Assume the costs of delay in achicving
an agreement are due to discounting. Assume that the set of possible contracts,
C, iis invariant over rounds of bargaining and that the set {(U1(C),Ux(C))|C €
C} is convex and compact. Assume that there is at least one C' € C that each
party strictly prefers to no agreement (the status quo). Finally assume either
the Strict Tradeoff condition is satisfied or both parties are risk neutral and non-
contingent (lump-sum) transfers in any amount are feasible. Then there is an
essentially unique subgame-perfect equilibrium in which bargaining ends in the
first round with agreement on a Pareto-efficient contract.

The qualifier “essentially unique” captures the fact that there could be more
than one contract that yields the unique equilibrium utility levels.

Proof: Follows from Lemma A2 and Proposition 4 of Hermalin and Katz
(1993). ]

Because bargaining ends in the first round, there are no transactions costs
on the equilibrium path. Hence, there is no possibility of increasing efficiency by
reducing transactions costs. Moreover, because the resulting contract is efficient,
there is no scope for increasing efficiency with respect to the contract chosen.
In sum, under the assumptions of Proposition 1, there is no gain to be had from
restricting private contracts; that is, Proposition 1 makes a case for freedom of
contract.

On the other hand, Proposition 1 relies on a number of assumptions. Fortu-
nately, some of these can be relaxed if one is willing to impose refinements on
the subgame-perfect solution concept as applied to bargaining games. Specifi-
cally, we wish to rule out the possibility that the parties fear proposing efficient
contracts because the equilibrium specifies a continuation game following the
proposal of an efficient contract by party ¢ that is unfavorable to party i (see
Hermalin and Katz, 1993, for an example of such a perverse game). To that
end, consider the following equilibrium refinements:

Condition 3 (Monotone Acceptance Condition) Suppose that, at some
date (round) t, a party would accept an offer of contract Cyy. Suppose that an-
other contract, Cy, would yield that party a higher expected utility level. Then,
he or she will also accept contract Cy at date t.
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Condition 4 (Stolen Thunder Condition) Suppose that the equilibrium
entails one party’s making an offer of contract C' at date (round) t on the equi-
librium path for some t > 1. Then he or she would accept an offer of C' by the
other party in round t — 1.

As Hermalin and Katz (1993) discuss, both refinements seem reasonable for
bargaining games of complete information.
Given these refinements one can establish a stronger result:

Proposition 2 (Hermalin and Katz (1993)) Suppose the two parties to a
contract are symmetrically informed prior to and during bargaining and that
bargaining consists of alternating offers. Assume the costs of delay in achieving
an agreement are due to discounting or from per-round fized costs. If the Strict
Tradeoff, Monotone Acceptance, and Stolen Thunder conditions are satisfied,
and there is at least one contract that each party strictly prefers to no agreement
(the status quo), then bargaining ends with their agreeing to a Pareto-efficient
contract in the first round of bargaining.

Proof: This is Proposition 5 of Hermalin and Katz (1993). ]

Propositions 1 and 2 make the case that, when society is solely concerned
with the wellbeing of the parties to the contract and those parties are symmet-
rically informed at the time of contracting, there is no reason to believe that
restricting the parties’ freedom of contract will improve efficiency.

2.3 The economic case against freedom of contract

So far, we have focused on the economic case for freedom of contract. Now
we review the case against. Our discussion of the Coase Theorem suggests two
potential grounds on which to argue against (complete) freedom of contract:
(i) actors who are not party to a contract (third parties) are affected by exter-
nalities resulting from the contract; and (ii) problems in negotiating a contract
prevent the parties from writing the optimal contract.

2.3.1 Third-party externalities

As we saw in §2.2.2, the efficiency of markets and private contracting is con-
tingent on there being no third-party externalities. For instance, the market
equilibrium with a competitive, but heavily polluting, industry does not maxi-
mize welfare—the supply of the good in question is determined by the private
costs incurred by the manufacturers rather than the social costs that account for
both those private costs and the harm the pollution imposes on society. Because
social costs are greater than private costs, more than the welfare-maximizing
quantity gets sold.

The inefficiency of the market when externalities are present can justify re-
strictions on private contracts. For instance, to deal with negative externalities,
society does better by restricting the freedom of buyer and seller to set price;
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there exists a price floor above the market-equilibrium price that forces trade
to occur at the welfare-maximizing level.'®

A strong believer in the Coase Theorem might object to this conclusion,
arguing that polluters and their victims could contract to set the pollution level
optimally. While that might be plausible in the context of a single polluter and
a single victim (e.g., noise pollution issues between neighbors), most situations
of interest involve multiple polluters and millions of victims. It is difficult to
imagine that significant expenditures of time and effort aren’t required for a
multitude of parties to reach an agreement on the terms of a contract. More-
over, as Farrell (1987b) notes, the unknown intensity of the parties’ preferences
typically means that any such bargaining would occur under asymmetric infor-
mation. When such real-life transactions costs are accounted for, restrictions on
contracts could be the more efficient means of solving the externality problem.

The transactions-cost issue is worse when the victims of the externality are
not even known at the time parties enter into a contract. Aghion and Bolton
(1987) nicely illustrate the problem: A monopolist (e.g., a manufacturer), con-
cerned about entry into its market, signs long-term exclusive-dealing contracts
with buyers (e.g., retailers). An entrant enters only if it is more efficient (has
a lower marginal cost) than the incumbent monopolist. Whether such an en-
trant will exist is unknown ez ante by the incumbent monopolist and any given
buyer;' but both know the distribution of the potential entrant’s marginal cost.
Because of the potential for entry, the buyer can expect to earn more surplus
in the future than it currently does; as noted by Bork (1978) and R. Posner
(1976), this will make the buyer reluctant to enter into an exclusive dealing
contract with the seller. However, some of the surplus generated by the entry of
a more efficient entrant is captured by the entrant itself. Hence, if the buyer and
incumbent seller collude—that is, enter into an exclusive-dealing contract with
a liquidated-damages provision that the buyer must pay the incumbent seller if
it switches to the entrant—then buyer and incumbent seller can capture some
of the entrant’s surplus. The entrant must lower its price vis-d-vis the price
it would have charged absent any liquidated damages provision by the amount
of the liquidated damages to induce the buyer to switch to it. If the entrant
lowers its price, then surplus is being transferred from it to the buyer-seller
combination. The problem with such exclusive-dealing contracts is that the
buyer-seller combination is like a non-discriminating monopolist,'® it sets the
liquidated damages provision too high—in the combination’s desire to capture
more surplus from the most efficient entrants, it deters entry from those that

13A price floor is not the only policy tool that could improve efficiency relative to the
unfettered market. Other possibilities are an excise tax on the good, a pollution tax, or
permitting the manufacturers some ability to cartelize their industry.

M Later in their article, Aghion and Bolton relax this assumption and assume the incumbent
monopolist has superior information; the implications of that assumption will be addressed
later in §2.3.2.

15For a discussion of the welfare issues connected to a non-discriminating monopolist, see
§2.3.3 infra.



Hermalin, Katz, & Craswell FREEDOM OF CONTRACT 26

are only moderately more efficient. Consequently, prohibiting exclusive-dealing
contracts increases expected welfare by increasing the probability of entry by a
more efficient producer.

Observe that it is difficult to invoke the Coase Theorem in response to the
Aghion and Bolton model. Because the entrant is unavailable at the time the
incumbent seller and buyer contract, there is no possibility of them signing a
three-way contract that achieves efficiency.'®

Following Rasmusen et al. (1991), exclusive dealing can illustrate another
externality problem. Consider an incumbent monopolist who sells to N buyers.
Normalize the surplus that each buyer enjoys under monopoly pricing to zero.
Assume that, if there were entry, each buyer would enjoy surplus s > 0. Assume
that entry is feasible only if an entrant can attract at least N buyers, where
1 < N < N. Observe, therefore, that if the incumbent can lock up at least
N — N 41 = N* buyers through exclusive-dealing contracts, the incumbent
blocks entry. Consider a point in time prior to the arrival of an entrant; and
consider the following offer made simultaneously by the incumbent to each of the
N buyers: In exchange for signing an exclusive-dealing, the incumbent provides
the buyer surplus € > 0 (e.g., the incumbent cuts its price by a small amount).
The buyers respond independently and simultaneously to the incumbent. Take
£ to be small enough that Ne is smaller than the amount the incumbent would
stand to lose should entry occur; that is, the incumbent does better paying
out Ne and keeping its monopoly than not paying that amount and facing
competition. Note this will often entail & < s.

Proposition 3 There is a Nash equilibrium in which all N buyers sign an
ezclusive dealing with the incumbent.

Proof: If a given buyer believes that the other N — 1 buyers will sign, then
that buyer believes entry has been blocked (recall N> 1). Hence, that buyer
expects to get 0 if she doesn’t sign and ¢ if she does. Because £ > 0, it is, thus,
a best response to sign. [ |

The equilibrium of Proposition 3 is undesirable insofar as social welfare is re-
duced by the deadweight loss resulting from the preservation of monopoly pric-
ing. Limitations on freedom of contract (i.e., a prohibition on exclusive-dealing
contracts) would be welfare enhancing.

As, however, Rasmusen et al. note, the equilibrium of Proposition 3 is not
unique if ¢ < s. Another Nash equilibrium is for all buyers to refuse the
contract—if no other buyer will sign, then signing would mean forgoing s in
exchange for e. Moreover, as Segal and Whinston (2000) point out, if one al-
lows the buyers to form “coalitions,” then the only Nash equilibrium will be the

16T here is also a further problem insofar as the entrant’s cost is its private information, so
there is an asymmetry of information problem that would impede efficient contracting even if
the entrant were known ez ante. We elaborate on this point in §2.3.2.
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If you, a buyer, sign and

1. if fewer than N* buyers (including you) sign in total, then you
will receive &, but you will be released from the exclusive-dealing
provision (i.e., you can buy from the incumbent or the entrant);
alternatively,

N}

. if exactly N* buyers (including you) sign in total, then you receive
s+ ¢ and you must buy from the incumbent; alternatively,

w

. if more than N* buyers (including you) sign in total, then you
receive £ and you must buy from the incumbent.

Figure 3: A Clever Contract

one in which all buyers refuse the contract.'”

Unfortunately, as Segal and Whinston go on to show, there is still scope
for entry-deterring exclusive-dealing contracts. For instance, it is possible that
N*s is smaller than the amount the incumbent would stand to lose should entry
occur. Hence, there exists an 7 > 0 such that N*(s + n) is smaller than the
amount that entry would cost the incumbent. Then the incumbent could offer
just N* buyers an exclusive dealing contract in which each buyer received s +1.
Because s + 1) is greater than what a buyer receives even if entry occurs, it is a
dominant strategy for each of these N* buyers to accept this contract.

Indeed, building on ideas in Dal Bé (2003), it is possible for the incumbent
to induce all the buyers to sign an exclusive-dealing contract at a cost to itself
that is arbitrarily close to zero. Consider the contract in Figure 3.

Proposition 4 If the incumbent offers the Figure 3 contract to all buyers, then
it is a dominant strategy for each buyer to accept the contract. Hence, the
unique Nash equilibrium is for all buyers to accept the contract, which entails
the incumbent’s paying a total of Ne to block entry.

Proof: Consider a given buyer and let n be the number of other buyers it
expects to sign (so N —n — 1 is the number of other buyers it expects not to
sign). There are three cases to consider:

1. n < N*—1. If the given buyer signs, she will be released from the exclusive
dealing and her total surplus will be s + . If she doesn’t sign, it will be
just s. Hence, she should sign.

17The word coalition in this context has a specific game-theoretic meaning; roughly a coali-
tion in this context refers to a self-enforcing agreement. That is, here, an agreement to reject
the incumbent’s offer would be self-enforcing because it is a Nash equilibrium for all buyers to
reject. For the situations below in which the incumbent offers a contract to only N* buyers
or the incumbent uses a “clever contract,” then an agreement among the buyers not to accept,
would not be self-enforcing—because it is a dominant strategy for some or all buyers to ac-
cept, they would not honor their agreement with their fellow buyers; that is, those contracts
are robust to the formation of “coalitions.” We elaborate on this point below.
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2. n = N*—1 (i.e., the given buyer is pivotal). If the given buyer signs, she
will be obligated to buy from the incumbent, but she will be paid s+ ¢ in
surplus. If she doesn’t sign, then entry will occur, but her surplus will be

Hence, she should sign.

just

3. n > N*. If the given buyer signs, she will be obligated to buy from the
incumbent, but she will be paid £ in surplus. If she doesn’t sign, then,
because entry is blocked, she will get no surplus. Hence, she should sign.

Because, as shown, signing is best regardless of what the buyer thinks n is, sign-
ing is a dominant strategy. Because the given buyer was arbitrary, this holds
for all buyers; that is, all buyers will sign. Because more than N* buyers sign,
the incumbent blocks entry, and does so at a cost of only Ne.

Although we have presented the inefficiencies illustrated by Propositions 3
and 4 in the context of exclusive dealing, they are, in fact, examples of a broader
phenomenon. Segal (1999b) considers the general issue of a single contract pro-
poser, P, who can enter into a number of bilateral contracts with other actors,
A, ..., An, and derives conditions under which a set of unconstrained bilateral
contracts will fail to maximize welfare due to externalities.!® Other contexts in-
clude vertical relations (e.g., exclusion of retailers or resale price maintenance),
takeover battles (P is a raider and Ay, ..., Ay incumbent shareholders), debt
workouts (P is “equity,” which offers a debt-equity swap to the creditors, the
As), and network externalities (P sells a network good and the As purchase it).

Again, a strong believer in the Coase Theorem might object to these conclu-
sions on two grounds. First, a single grand contract among all the participants
would achieve efficiency if there is no asymmetry of information. Second, a bind-
ing agreement among the N actors (e.g., the retailers) in advance of bilateral
contracting with P (e.g., the incumbent monopolist) would ameliorate, if not
eliminate, the problem. There are, however, a number of counter-objections:

e If N is large, then the transactions costs are likely to be so large as to
make contract restrictions more efficient.

e Some of the N actors could be unknown or not yet exist (i.e., similar to
the problem in Aghion and Bolton).

e Contracting among the As could generate other concerns. For instance,
there could be legitimate antitrust concerns if all the retailers of a good
or in an area were allowed to write a contract among themselves.

2.3.2 Asymmetric information

As has been known since Akerlof’s (1970) seminal work, asymmetric informa-
tion between parties can result in market distortions. A number of authors

18For the latest on the general theory of bilateral contracting with externalities, see Segal
and Whinston (2003).
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(Aghion and Bolton, 1987; Aghion and Hermalin, 1990; Johnston, 1990; Spier,
1992; Hermalin, 2002, among others) have applied this idea to the issue of con-
tract design; showing that asymmetric information between the parties at the
time a contract is negotiated can lead to distortions in the resulting contract
vis-a-vis the contract that would have been negotiated under symmetric infor-
mation. Unless the equilibrium under the symmetric-information contract is,

itself, second best, such distortions must imply a loss of welfare vis-d-vis the
symmetric-information benchmark.
‘Whenever the parties negotiate imperfect contracts, the question arises whe-

ther there is scope for the legal system to improve matters, either by restricting
the set of possible contracts ez ante or through appropriate court action ez post.
Aghion and Hermalin (1990) explore the former possibility in the context of a
signaling game.'?:20 Their analysis can be motivated as follows. A well-known
restriction on debt contracts is that the contract cannot contain an enforceable
waiver by the debtor to her right to declare bankruptcy. Indeed, many states
in the US impose even further protections, allowing a bankrupt debtor to keep
certain assets (e.g., a car or house) under certain circumstances. Can such
restrictions enhance efficiency or total welfare?

To be concrete, consider an entrepreneur who needs to raise capital for a
project. She knows how likely it is that her project will succeed; that is, whether
it is a good project, which has a probability of failing of F, or a bad project,
which has a probability of failing of F, > F,. Using a short-hand common
to information economics, call the entrepreneur with a good (alt. bad) project
the good-type (alt. bad-type) entrepreneur. While the entrepreneur knows her
type, a potential investor does not. His knowledge is limited to knowing that
there is a probability # € (0,1) that the project is good. Assume that if a
project fails, it is impossible for the entrepreneur to repay the investor fully.

19Signaling games, first studied by Spence (1973), are games of asymmetric information in
which the better informed party takes actions that have the potential to convey— “signal”’—
her information to the less well informed party. The classic example (Spence) is a worker who
signals information about her ability to potential employers through the amount of education
she acquires. An equilibrium of a signaling game is called separating if the equilibrium actions
of the informed player vary with her information (e.g., workers who know themselves to be
more talented acquire more education than workers who know themselves to be less talented).
A pooling equilibrium is one in which the equilibrium actions of the informed player do not
vary with her information (e.g., all workers get the same level of education).

20Section I1.B.2 and Appendix C of Johnston (1990) also considers the implications of sig-
naling on contract formation in the context of evaluating limited-liability rules. Unlike Aghion
and Hermalin, Johnston is concerned with default rules rather than binding restrictions. How-
ever, as Ayres and Gertner (1992) argue, Johnston’s emphasis on default rules undermines
his arguments; Ayres and Gertner show that the choice of default rule is irrelevant in a world
with costless contracting.

A recent paper by Anderlini et al. (2003) is another contribution to this literature. They
focus on ez post actions by the courts, specifically whether the court should void certain con-
tracts in some states of the world. Unlike Aghion and Hermalin, who focus on how restrictions
can shift the equilibrium from an inefficient separating equilibrium to a more efficient pooling
equilibrium, Anderlini et al. show how the expectation of the court’s ex post actions creates
the possibility of an efficient separating equilibrium when otherwise the equilibrium would be
a less efficient pooling equilibrium.
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Investing is, therefore, risky and the risk is greater investing in a bad project
than in a good project. For this reason, the entrepreneur can get more generous
terms from an investor, the more likely he thinks it is that her project will
succeed. Consequently, the entrepreneur has an incentive to signal the investor
that her project is good through the terms of the debt contract she offers the
investor. Specifically, because the expected cost of a large payment to be paid
if the project fails is greater for a bad-type entrepreneur than a good-type
entrepreneur, a good-type entrepreneur can signal that she has a good project
by promising a large payment to the investor should the project fail. The cost of
signaling in this manner is that the entrepreneur exposes herself to considerable
risk (e.g., losing her house if the project fails).

Restricting the amount the entrepreneur can promise to repay in the case of
failure can potentially generate Pareto superior outcomes. To see why, note that,
because of the additional risk, an entrepreneur with a good project might prefer
not to signal if silence were interpreted by the investor as meaning her project
was “average” (i.e., had a failure probability of Fy + (1 — 0)F;). The difficulty
is that, under a reasonable solution concept for the game,?' the investor will
interpret silence as evidence that the project is bad; and given the choice between
looking good (signaling) and looking bad (not signaling), an entrepreneur with
a good project will prefer to look good. If, however, signaling is restricted (e.g.,
bankruptcy laws limit what the entrepreneur can pay in the event of failure),
then not signaling is no longer informative. The investor will, therefore, treat
all entrepreneurs as if they have an average project. Both types of entrepreneur
are better off—an entrepreneur with a bad project now looks average, while
an entrepreneur with a good project avoids the additional risks imposed by
costly signaling. Because the investor is always held to his reservation utility
conditional on his equilibrium beliefs, he is no worse off. Thus, restricting the
possible terms of the contract would be Pareto superior.

Aghion and Hermalin formalize this argument in the entrepreneur-investor
context. They go on to suggest, but not model formally, that the idea of
contract restrictions eliminating “wasteful” signaling is more general than the
entrepreneur-investor example. For instance, it could justify limits on penalties
for breach of contract: To signal that she is very likely to be able to deliver a
product on time, a good-type supplier might offer “too high” a penalty to be
paid were she to be late; where “too high” means that she would be happier
with a lower promised penalty if only the buyer wouldn’t interpret that lower
penalty as indicating she was the bad-type supplier. Barring excessive penalties
would prevent the buyer from making that interpretation, which in turn would
lead to a contract that both good and bad-type suppliers preferred.

‘While Aghion and Hermalin prove that restrictions on contracts can be
welfare enhancing in the context of signaling models, they do not establish
that restrictions will always be welfare enhancing. For some set of parameters,
restrictions enhance welfare; for others, they don’t. Moreover, in the latter

21Specifically, a Perfect Bayesian Equilibrium (PBE) satisfying the Intuitive Criterion of Cho
and Kreps (1987).
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case, the imposition of binding restrictions will reduce welfare (see Figure 5b
of Aghion and Hermalin and connected discussion). Intuitively, there exist
parameter values such that the separating PBE under asymmetric information
replicates the equilibrium that would hold under symmetric information. In
those situations, given our earlier discussion, it is not surprising that restrictions
can only reduce, not enhance, welfare. Furthermore, if the contracting situation
is already problematic, the fact that the informed player must signal can improve
matters: Aghion and Bolton (1987), for instance, point out that the introduction
of asymmetric information in their model pushes down the average liquidated
damages penalty, thereby increasing the likelihood of efficient entry.

The lack of a clear normative conclusion from Aghion and Hermalin admit-
tedly limits the practical application of their results. Eric Posner (2003a) sces
this as a fatal flaw, supporting his overall indictment of contract theory as a
guide to the law of contracts. But, as Craswell (2003) notes, there is no reason
to require economic analysis to reach “all or nothing” conclusions before the
analysis is useful normatively.

A signaling game is a particular kind of game of asymmetric information;
in the context of contract design, it corresponds to a situation in which the
informed party (e.g., the entrepreneur) makes a contract offer to the uninformed
party (e.g., the potential investor). But there are other possible contract-offer
games. An obvious alternative is for the uninformed party to make a contract
offer to the informed party (a game known as screening). Can restrictions on
contracts improve the efficiency of the outcomes of screening games?

The answer, as demonstrated by Hermalin and Katz (1993), is effectively no.
The argument is as follows, let Cyy be the set of unrestricted contracts and let
Cr be the subset of restricted contracts (i.e., Cr C Cy). Let Cf be the contract
offered by the uninformed party and accepted by the informed party in the game
where the relevant contract space is C;.? Let vp(C') be the uninformed party’s
expected utility under contract C'. Because the uninformed party cannot signal
information, changing the contract space cannot change the informed party’s
acceptance rule. Hence, by the nature of optimization,

vp(Cyr) 2 vp(CR) - 2

Clearly, if the inequality is strict, then restrictions on contracts cannot be Pareto
improving. If expression (2) is an equality, then there is no reason for the
uninformed party not to offer Cp if it Pareto dominates Cf; and, hence, it
is unclear why we shouldn’t expect C% to be offered even absent restrictions.
Moreover, if the Strict Tradeoff condition (Condition 2) holds, then C'j; cannot
Pareto dominate Cy; if expression (2) is an equality. To see this, were Cf;
dominated by CF, then, by the Strict Tradeoff condition, there would exist

22As is typical in contract theory, we can, without loss of generality, add the “refusal
contract” to the set Cr (and, thus, to Cy); where the refusal contract stipulates the same
payoffs to the parties as would result if the informed player refused the uninformed player’s
offer. In other words, there is no loss of generality in assuming acceptance of some contract
in equilibrium.
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a third contract C' € C that the uninformed player strictly preferred to Oy
and which the informed player would accept. But the existence of such a C
contradicts the optimality of Cf;. Therefore, C}; cannot Pareto dominate C7;.
A robust conclusion, therefore, is

Proposition 5 Restrictions on contracts cannot be Pareto improving in screen-
ing situations if either (i) the uninformed party is not mean spirited; or (ii) the
contract space satisfies the Strict Tradeoff condition (Condition 2).

‘Why do signaling and screening models yield different conclusions? Exter-
nalities offer an explanation. Although the informed player in a signaling game
is a single entity, one can nonetheless view her as being two (e.g., the bad-type
entrepreneur or the good-type entrepreneur). The fact that a bad type is po-
tentially willing to pretend to be a good type forces the good type to distort the
contract she offers so that she won’t be mistaken for the bad type (i.e., select
a contract, though not ideal for her, that the bad type would not be willing to
offer). The problem is that there is no way for the bad type to internalize this
externality that her potential mimicry imposes on the good type. When, how-
ever, it is the uninformed party who makes the contract offer, he is in a position
to internalize the costs and benefits of attempting to differentiate the different
types of the informed player. In essence, signaling can impose an externality,
while screening cannot.

‘We can also consider social welfare in screening models of contract bargain-
ing. Obviously, if restrictions are Pareto improving they also enhance welfare.
However, as we've just seen, it will generally be the case that restrictions will
not be Pareto improving with screening. Hence, we limit attention to the case in
which expression (2) is a strict inequality. The question of whether restrictions
can enhance welfare then boils down to whether the informed party’s (average)
gain from the restrictions exceeds vp(Cf;) — vp(Ch) > 0.

To see that restrictions can enhance welfare, consider the following example.
The uninformed player is a seller and the informed player is a potential buyer.
The buyer’s private information is his knowledge of the benefit, b, he derives
from a single unit of the good being sold by the seller. Assume that b is drawn
prior to contracting from a uniform distribution on [0, 1] and this fact is common
knowledge. For convenience, assume the good holds no intrinsic value for the
seller, so her cost is zero. While the buyer knows his benefit from purchase at
the time of contracting, the seller knows only it was drawn from the uniform
distribution. The unconstrained contract offered by the seller will be a contract
to sell the good at a price of 1/2, which yields total expected welfare of 3/8 (of
this 1/4 is expected profit for the seller and 1/8 is the expected surplus captured
by the buyer).?? Consider the restriction that p < 0. Within this constrained

23 At price p, the buyer will buy if b > p. The probability b > p is 1 — p. The seller’s
expected profit from a price p is, thus, p(1 — p), which is maximized by p = 1/2. If the unit
is traded, welfare is just b; hence, expected welfare is -fl‘/Z bdb=1/2—1/8=3/8.

Hermalin, Katz, & Craswell FREEDOM OF CONTRACT 33

space, the seller will set a price of p = 0. All types of buyer buy, so expected
welfare is 1/2 (all of which is captured by the buyer).?*

Observe that the welfare loss that arises in an unrestricted world occurs
because of asymmetric information. If the seller knew the buyer’s valuation,
then the seller would set p = b. All types of buyer would buy, so expected welfare
would be 1/2 (all of which would be captured by the seller). Alternatively, if
the buyer did not know his valuation at the time of contracting—so the parties
are symmetrically informed insofar as they both know only that b ~ U[0, 1]—
then welfare would be maximized by a contract that set p = 1/2 and the buyer
always bought; the seller gets 1/2 for sure and the buyer’s expected surplus is
zero, so total welfare is 1/2. Note this last result is consistent with the view that
asymmetries of information that arise after contracting are not justifications
for restrictions; a point made more generally by Hermalin and Katz (1993)—see
Propositions 1 and 2 above.

In §2.2.1, we observed that the welfare criteria of Pareto efficiency and so-
cial welfare often coincide when transfers between the parties are feasible. It
is worth, therefore, considering why that coincidence breaks down with asym-
metric information. When there is asymmetric information, transfers are called
upon to serve double duty. They continue to be a means of transferring surplus
so that the welfare-maximizing allocation might be viewed as Pareto efficient
by the parties. But, with asymmetric information, they are also a means of
screening the different types. As our simple example illustrates, this second
duty impedes transfers from doing the first optimally.

To summarize: In a signaling situation, restrictions on contracts can lead to
Pareto superior outcomes and, thus, can increase total welfare. In contrast, in
a screening situation, restrictions on contracts generally cannot be expected to
generate Pareto improvements, although they can increase total welfare.

2.3.3 Market power

As discussed above, competitive markets can be expected to maximize wel-
fare in the absence of externalities. When, however, one or more entities have
market power, the market can no longer be expected to yield the social welfare-
maximizing allocation. It is well known that a firm with market power (i.e.,
that faces a downward sloping firm-specific demand) produces less than the
welfare-maximizing quantity. So, at least in the standard static framework,
market power reduces welfare.?” Consequently, public policy should generally
oppose contracts that promote market power over competition, such as cartel
agreements. This logic extends to other contracts, such as exclusive-dealing con-

2 Expected welfare is [ bdb = 1/2.

25In a dynamic framework, one may need to consider the incentive effects of monopoly
profits for innovation; that is, in some contexts, without the monopoly profits that intellectual
property protection (e.g., patents) afford, the innovator would lack sufficient incentive to
innovate. No innovation means zero units are traded, which yields even less welfare than the
monopoly outcome.
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tracts,?0 that firms might sign to maintain, establish, or extend market power.

It is important to recognize that the welfare loss that comes from market
power (i.e., non-discriminating or simple monopoly pricing) is an example of the
adverse welfare consequences of asymmetric information in a screening model
(see §2.3.2).27 While buyers know their valuations for each unit, the monopolist
does not. Hence, the monopolist sets her price both to affect the transfer of
surplus from buyers to herself and to screen the buyers. As before, asking a
single instrument to serve two roles leads to distortions in welfare.

The fact that the monopoly-pricing problem is a screening problem also
implies that if the monopolist knew each buyer’s valuation schedule for all the
units he could conceivably wish to purchase, then it could achieve the welfare-
maximizing allocation. That is, as is well known (see, e.g., Tirole, 1988, §3.1), a
perfect price-discriminating monopolist maximizes social welfare.?® Hence, the
welfare loss typically seen with monopoly stems not from market power alone,
but from the combination of market power and asymmetric information.

Price discrimination in the real world is imperfect. Depending on the form
of discrimination, the structure of demand, and other circumstances, allowing
a monopolist to engage in price discrimination versus simple monopoly pricing
can enhance or diminish welfare (see Chapter 3 of Tirole, 1988, for a review
of the welfare consequences of imperfect price discrimination). Consequently,
it is difficult to assess, at a general level, what policy should be towards the
enforceability of contractual terms that facilitate price discrimination.

For example, it is not obvious from a welfare perspective whether airlines
should be free to issue tickets that contain restrictions ( an obligation to
stay a Saturday night before returning to one’s point of origin).?* Such matters
need to be studied on a case-by-case basis.

Note too that market power is connected to bargaining power. Indeed, the
screening problem associated with a non-discriminating monopolist can be in-
terpreted as stemming, in part, from the seller having all the bargaining power,

)

26Recall the discussion of Aghion and Bolton (1987) and Rasmusen et al. (1991) in §2.3.1.

271t follows from the Coase Theorems (Theorems 1-3) or Propositions 1 & 2, as appropriate,
that bargaining power should generally be irrelevant in a standard welfare analysis absent
asymmetries of information.

This is not to say that there couldn’t be other social reasons for concern about inequities
in bargaining power, such as distributional concerns (consider, e.g., Kennedy, 1982). As
E. Posner (2003a) notes, courts have been known to declare contract unconscionable because
of unequal bargaining power. See also §2.4.1 and §2.5.2 infra.

280f course, because a perfect-discriminating monopolist captures 100% of the surplus, there
could be distributional or equity grounds for this outcome not to be favored.

29Gaturday night restrictions are a form of second-degree price discrimination whereby an
airline can screen business travelers (those with a high value of flying and a high cost of staying
over Saturday) from non-business travelers (those with lower values of flying and lower costs
of staying over Saturday). If banning such restrictions caused the airlines to price so that
far fewer non-business travelers flew, then the ban would almost surely be welfare reducing.
If, however, the ban led the airlines to price so as to keep non-business travelers flying, then
eliminating the distortionary effects of the Saturday-night restriction would almost surely be
welfare enhancing.
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so that she gets to make a take-it-or-leave-it offer to buyers. The welfare loss
from monopoly would disappear if it were the buyers who could make take-it-
or-leave-it offers (assuming they knew the seller’s marginal-cost schedule).

2.3.4 Capacity and bounded rationality

The parties in traditional law & economics analyses are presumed to be so-
phisticated and possess the requisite capacity. Consequently, any contract into
which they voluntarily enter is, in rational expectation, superior for them to
their no-contract (status quo) position. That is, each party correctly estimates
that their expected utility from contracting exceeds that from not.

Observe that the rationality being assumed has two components. First,
neither party would enter into an agreement that he or she thought would make
him or her worse off, in expectation, than not contracting. Second, each party
is forming these expectations in an objectively correct manner. For instance,
if you respond to some get-rich-quick spam email, you presumably expect to
enrich yourself, but such expectations are not rational; that is, you are rational
in the first sense, but not the second.

It is difficult to argue that people aren’t rational in the first sense (putting
aside certain pathologies such as compulsive self-destructive behavior), but there
has long been some unease with the assumption that people are rational in the
second sense (see, e.g., Simon, 1972, or Rubinstein, 1998, for a discussion).
More recently, a movement has arisen within law & economics generally (see,
e.g., Jolls et al., 1998; Korobkin and Ulen, 2000) that also questions the as-
sumption of rationality in the second sense. This movement has been labeled
“behavioral law and economics,” and it resembles related work in economics in
its emphasis on cognitive errors, framing effects, time-inconsistent patterns of
discounting, and similar phenomena. Within the formal modeling of contracts,
however, assumptions of bounded rationality have been largely limited to the
issue of explaining incomplete contracts (or justifying assuming that contracts
are incomplete). We take up this use of bounded rationality in §4.2.1 below.

‘While, to the best of our knowledge, capacity and sophistication have not
been formally modeled in the context of contract theory, such issues have re-
ceived attention by law & economics scholars in law reviews (see, e.g., Eisenberg,
1995; Korobkin and Ulen, 2000; Bar-Gill, 2005).>° Korobkin and Ulen, for in-
stance, argue that mandated contractual terms can be justified when one side
lacks sophistication. They take as an example the former practice of insur-
ance companies to cover only one day of hospital stay for maternity and the
legislative reaction that required these companies to cover longer stays. They
argue that legislative action was necessary because “the possible permutations
of coverages that could, in principle, be provided by a given health insurance
policy are numerous and ... can overwhelm even sophisticated consumers ...
[and their] agents ... who might be making purchasing decisions” (Korobkin and

30 Although, as we discuss infra some formal models (e.g., Katz, 1990b; Rasmusen, 2001)
touch on related issues.
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Ulen, p. 1082).

‘While it is difficult to argue against the proposition that the majority of
consumers do not fully understand the provisions of their insurance contracts,*
the example of maternity benefits seems a poor one from which to argue for
intervention on the basis of inattention. The legislative reaction to this issue,
and the strong public outery that prompted it, suggest that the limited coverage
insurers had previously been offering was not due to any consumer inattention.
A more likely explanation was insufficient willingness to pay.>? Put a bit dif-
ferently, given the apparent awareness of the market to how much maternity
stay was being covered, one would have expected the “unregulated market” to
provide the desired level of maternity benefits if maternity benefits had been
important to those who actually decided about policies.

A more plausible variant of the Korobkin and Ulen idea is developed by
Eisenberg (1995). Although Eisenberg presents his argument verbally rather
than mathematically, it is helpful to add some degree of formalism.?* Suppose
there are two possible future states, a rare one, which occurs with probability r;
and a more likely one, which occurs with probability 1—r. Eisenberg is interested
in the case where r is small, but not zero. Consider contracting between two
parties, P and A. For convenience, assume that the bargaining between them
always results in a contract that yields monetary benefits B; (gross of direct
transfers) to party i in the more expected state (i.e., the state that occurs
with probability 1 — r). Suppose that the contract can contain a stipulation,
s € S, that governs what happens in the rare state. Let b;(s) denote party i’s
monetary benefit gross of direct transfers in the rare state under stipulation s.
Assume that the stipulation that maximizes P’s benefit in the rare state, §, is
not the stipulation that would maximize the sum of the parties’ benefits. Let

31See, for example, Eisenberg’s (1995) discussion (p. 242) of Gerhardt v. Continental In-
surance Cos. (48 N.J. 291, 295 A.2d 328), in which he quotes the justices of the New Jersey
Supreme Court expressing their difficulties in understanding the terms of the insurance con-
tract in question.

32Korobkin and Ulen cite statistics (their footnote 111) that 90% of insured Americans get
their health insurance through their employer. This fact, however, is potentially problematic
for their argument. The employers could be quite sophisticated and are simply shopping for a
bargain in insurance. That is, the problem is due to agency (the employers obtaining insurance
on their workers behalf) rather than bounded rationality. Korobkin and Ulen might argue that
workers suffer the same cognitive limitations bargaining with their employers; but, depending
on worker-employer bargaining, the relative political power of workers versus employers and
insurers, and the incidence of the cost of increased medical coverage, it is nevertheless possible
that everything can be explained within the rational-actor paradigm.

33Katz (1990b) and Rasmusen (2001) are two articles that also model “reading costs” for-
mally.

Hermalin, Katz, & Craswell FREEDOM OF CONTRACT 37

that stipulation be s*. Mathematically,

bp(3) > bp(s) forall s € S,
bp(8) > bp(s),
ba(s*) +bp(s*) = ba(s)+bp(s) forall s € S, and
bals") +be(s7) > ba(8) + bp(). ®)

Observe that there must be s € S, including s*, that A prefers to . Define
A; = bi(s*) — b;(8). By construction,

Ay >As+Ap>0>Ap.

Eisenberg is interested, in part, in situations in which P proposes the stipula-
tion for the rare state and it costs A some amount, k, to evaluate or understand
the stipulation that P has proposed. One can view k as the cost of consulting
an attorney or the cost of time spent trying to understand the small print. If
A is particularly unsophisticated, one might even set k = oo to reflect the idea
that A is simply incapable of understanding what P has proposed. Suppose
that if A does understand the stipulation, then P and A would bargain to some
term that A found acceptable. In keeping with our earlier analysis of bargain-
ing under symmetric information, we may as well assume that they would then
agree on s*. A critical assumption, however, is that

k>7rAa; (4)

in other words, the expected gain that A stands to reap from understanding the
stipulation for what should happen in the rare state is smaller than the cost of
obtaining that understanding (we will see in a moment that, when A doesn’t
understand the stipulation in the rare state, P should propose §). Observe that
expression (4) holds if k is large or if r or A4 are small; Eisenberg can be read
as being primarily concerned about the situation in which r is small—we will
return to this point later.

To close the model, suppose that the bargaining process is such that P can
be seen as proposing a contract subject to A’s acceptance, where A accepts only
if his expected net benefit at least meets a reservation level 34; that is,

(1=7)Ba+7rba—p>Ba, (5)

where by is the benefit A expects in the rare state and p is a transfer to P (if
p < 0, then the transfer is from P to A). P’s utility is

(1—7)Bp +7bp +p,

where bp is what she gets in the rare state.

Suppose that A will not expend the k necessary to understand the stipulation
for the rare state; then it is irrelevant for A’s acceptance rule (5) what stipulation
P actually makes because A won’t understand it and, thus, his expectation,
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ba, cannot depend on it. Given this, it is clearly a best response for P to
choose 4.** In equilibrium, A must form his expectations correctly,® so by =
ba(8). Observe, given (4), it is indeed a best response for A not to expend k
on understanding even if A anticipates P is proposing §. In equilibrium, total

welfare will, thus, be
W =(1—r)(Ba+ Bp)+r(ba(3) +bp(3)).

From expression (3), it follows that total welfare is not being maximized.
If we suppose that P has sufficient bargaining power so that expression (5)
is binding, then P’s equilibrium utility is

(1= ) (Ba + Bp) +r(ba(3) + bp(5)) — Ba,

from which we see that it is P who bears the full cost of this loss in welfare.
Normally when a party bears the full cost, that party would take steps to elimi-
nate the efficiency loss. However, here, P can’t—there is no credible way for her
to commit to A that she has stipulated s*; that is, any promise of s* is cheap
talk because P knows A will not understand if P substitutes the stipulation
that favors her.

There are some ironies in this result. First, while Korobkin and Ulen and
Eisenberg appear to suggest that it will be the unsophisticated party who suffers
in these situations, the truth could well be that it is the sophisticated party
who suffers. Second, even though, as noted by Schwartz and Wilde (1979), the
sophisticated party has a motive to internalize the value of the superior contract
term, there is no way for her to do s0.%%

Conversely, suppose that, due to competition among the Ps, it is the As who
capture the surplus; that is,

(1—=7)Bp +7bp(s) +p=Kp,

where Kp is P’s reservation utility (cost). Observe this expression can be
rearranged as

p(s) =Kp—(1=r)Bp —rbp(s). (6)
From expression (6), it follows that the price a P charges if the term is § is
lower than if it is s*; that is, p(8) < p(s*). In this environment, we can assess

340ne might wonder why P bothers to worry about what to stipulate if the state really is
rare. One answer, suggested by Eisenberg, is that P deals with many As (e.g., the contract is
a form contract that P uses with many customers); hence, even though the expected gain to
P from stipulating § over s* is small for any one transaction, in aggregate it is large enough
to induce P to invest in choosing the best stipulation for her.

35This imposition of rationality on A might seem at odds with the bounded rationality
approach of Eisenberg. We will discuss this point later.

36In Katz (1990b), the sophisticated party can take actions costly to it that lower the
unsophisticated party’s cost of understanding the contract terms. On the other hand, if those
costs are incurred on a per-transaction basis (e.g., they represent the expense of a person
explaining terms to a potential buyer), then such actions could well fail to be cost effective,
especially if the terms in question pertain to a rare event.
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Schwartz and Wilde’s claim that if some of the As have a low enough cost of
evaluating the stipulation for the rare state, then competition will lead the Ps
to stipulate s* rather than §. Suppose there are two kinds of As, those with low
evaluation costs, k¢, and those with high evaluation costs, kj,. For the moment,
set k¢ = 0, so the (-type As always evaluate. For the h-type As, kj satisfies
expression (4). Suppose the presence of the ¢ types led all Ps to stipulate s*.
Competition among the Ps would then require them each to charge p(s*) and
earn zero profits. Consider a deviation from this candidate equilibrium in which
a P stipulated §. Although she would lose all business from ¢ types, she would,
at least in the short term, keep the h types. Moreover, at a price of p(s*),
she would realize an expected gain of —rAp > 0 from a contract with an h
type. Hence, deviating from the candidate equilibrium—stipulating § rather
than s*—is profitable for that P, which means the candidate equilibrium isn’t
an equilibrium at all. In other words, there is no equilibrium in which all Ps
stipulate s* for sure.3”

In fact, if we set k; > 0, we can see a second reason why an s*-only equilib-
rium cannot arise. Define Ay = by (s*)— ba; that is, A is the expected gain for
A that he expects from negotiating the contract from the expected stipulation
in the rare state to s*. Observe, even for an £ type, it is only worth evaluating
the stipulation if

IQSTAA.

Suppose all Ps were expected to stipulate s*; then, Ay=0. Hence, no types
of A would bother to evaluate the stipulation. But, as we've seen, if A won’t
evaluate, then P should always stipulate §. The conclusion is, thus, that it is
impossible for A to ever be certain that P has stipulated s* unless A checks (we
might dub this the “Eisenberg uncertainty principle”).?®

Although this model is somewhat rudimentary, it does demonstrate that
the problem identified by Eisenberg and others is unlikely to be eliminated
by private action. This suggests that intervention could be beneficial. Such
intervention could be ez ante, i.e., the law could disallow any stipulation but
s*; or the intervention could be ez post, i.e., the courts could grant A damages
should it be shown that the stipulated term was other than s*.

As we observed earlier, a critical condition is (4), which makes it rational for
A not to seek to understand the terms stipulated for the rare state. If condition
(4) fails, as it will if the relevant terms (r or A4) are large, then the argument
for intervention collapses.®® While either 7 or A4 small enough is sufficient
for condition (4) to hold, the situation in which it holds because A, is small

3TWhat is the equilibrium in this game depends on what additional assumptions we make.
If, for instance, we assumed that £ types could, in negotiations, change the contract from
% to s* in exchange for an increase in price from p(4) to p(s*), then an equilibrium can be
constructed in which all Ps offer contracts at p(§), but end up negotiating different terms with
the (-type As.

38Katz’s Lemma 2 makes the same point.

39 Although, even when (4) fails, there could still be cause to be concerned due to the
Eisenberg Uncertainty Principle.
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could be relatively uninteresting—presumably A will need to take some action
to enforce restrictions on s (e.g., sue to have an illegal contract voided or to
recover damages); but if Ay is small, then A’s motive to do so could be small
as well. That is, it could be difficult to implement intervention in cases in which
A4 is small. The situations in which r is small are, as Eisenberg suggests, the
more important ones. The ez post injustice could be large, but the motive of
a single A to address it ez ante could be too small to make feasible a private
solution.

Admittedly, we have imbued A in our formal model with rather more ratio-
nality than Eisenberg intended. Like others (e.g., Jolls et al., 1998; Korobkin
and Ulen, 2000; Bar-Gill, 2005), he observes that research in psychology and
behavioral economics suggests that most people are poor at estimating proba-
bilities correctly, especially probabilities of small events.*” To the extent that
they systematically underestimate the probability of a rare event (e.g., likeli-
hood of an insurance claim), they will use too small an r in deciding whether
to invest in understanding what the contract stipulates for rare states. While
the addition of such cognitive biases have the potential to enrich the analysis,
our simple model demonstrates that they are not essential to obtain the main
conclusion.

Katz (1990b), among others, notes there is a relation between the analysis in
this subsection and Akerlof’s lemons model. Although, here, we have a problem
of moral hazard—the contract proposer chooses her “type”’—whereas Akerlof
is concerned with a problem of adverse selection—the informed party’s type is
exogenously determined—it is true in both that the uninformed party expects
adverse terms of trade. A major difference, however, is that here all valuable
exchanges take place, but just not under the optimal contract. In the lemons
model, in contrast, buyer suspicion about quality can push the price below the
level at which high-quality sellers are willing to sell, leading to inefficient exit of
the high-quality sellers from the market. Admittedly, if the terms in question
were important enough to the uninformed party, but yet not important enough
to incur the reading costs, then it is theoretically possible that no trade could
occur because of the uninformed’s suspicions about the adverse nature of the
contract. These issues have been discussed informally in the legal literature
as well (see, for example, Kennedy, 1982; Craswell, 1993, 2000; and Eisenberg,
1995).

2.4 Other arguments for regulating private contracts
2.4.1 Distributional fairness

The Second Theorem of Welfare Economics holds that given convex production
and utility functions, complete markets, and costless redistribution, any Pareto
efficient allocation can be implemented as the general equilibrium of a competi-
tive economy (see, e.g., §6.4 of Debreu, 1959). In the real world, however, these

40See Rabin (1998) for a survey.
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necessary assumptions are frequently violated, so that the same policy instru-
ments must be used to promote both efficiency and distributional justice, with
the two goals being traded off in a second-best fashion (Okun, 1975). Accord-
ingly, much economic regulation has in practice some distributional component
(R. Posner, 1971, and Polinsky, 1974).

In the field of contracts, however, as opposed to other bodies of law such as
tort or property, it is relatively difficult to use private law rules as instruments of
distribution. This is because contractual obligations are in general voluntarily
undertaken, so that changes in legal rules will be accompanied by changes in
the parties’ reservation prices for exchange, tending to shift the incidence of a
regulation to its intended beneficiary (e.g., Buchanan, 1970). But restrictions on
price will redistribute between marginal and inframarginal market actors, and in
cases of market power, can redistribute between the two sides of the market (as
can readily be seen from the example of a monopolist subject to a price ceiling
set between the monopoly price and marginal cost). And restrictions on non-
price terms can similarly redistribute between marginal and inframarginal actors
if they differ in the value they attach to such terms (Spence, 1975; Craswell,
1991).

Similarly, policies that internalize externalities have distributional effects as
well, and from a political economy viewpoint such effects—because they are
larger—are probably more important than any efficiency gains in explaining the
pattern of regulation. For example, in situations of adverse selection (the most
important externality arising in the contractual setting), policies that force in-
formation revelation or limit entry or exit from a market can cause redistribution
across informational types.

2.4.2 Liberty and autonomy

In the context of contract law, the liberal perspective tends to support argu-
ments for contractual freedom, although on libertarian rather than economic
grounds. As indicated in §1.2.3, however, liberal and economic theories of con-
tract can diverge in cases of market failure or transaction costs. A canonical
illustration is provided by the phenomenon of standard-form contracts. Stan-
dardized contracts are an inevitable by-product of a mass production economy,
but many legal commentators (e.g., Kessler, 1943; Rakoff, 1983) have regarded
them with distrust on the grounds that most persons presented with standard
forms quite reasonably do not bother to familiarize themselves with the specific
contents, relying instead on the drafter’s reputation and on the knowledge that
other contracting parties regularly do business on like terms. Such commenta-
tors take the position that these facts vitiate the non-drafting party’s consent
and justify state regulation of fine-print terms, although other writers, more
influenced by an economic or commercial perspective (e.g., Llewellyn, 1960,
pp. 362-371) are willing to read implied consent into the overall situation. This
issue is discussed at greater length in §3 and §4 below, where we take up the
problems of contract formation and interpretation.
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2.4.3 Inalienability and commodification

Finally, both popular morality and legal institutions commonly limit transac-
tions dealing with matters thought to be fundamental to citizenship or personal
identity; common examples include prohibitions on slavery, sexual prostitution,
and the transfer of political rights such as suffrage or military service. The
entitlements subject to such restriction are often described in political terms
as inalienable, a concept not easily incorporated into economic accounts of ex-
change. Sometimes, as in the case of sexuality or body parts, restrictions are
imposed on market exchange but not on other transfers: a situation that Radin
(1987) labels “market-inalienability.”

In some cases, restrictions on alienability can be justified in terms of market
failure such as asymmetric information (e.g., the use of in-kind benefits to screen
out those not in need, as in Blackorby and Donaldson, 1988) or externality (when
Pigouvian taxes are administratively infeasible). But many such restrictions are
better explained by the idea that exchange of the relevant entitlement injures
some fundamental interest of the restricted agent not captured by his utility
function, or some social interest that cannot be translated into material or
pecuniary terms. In economics, this idea finds historical roots in the classical
Marxian idea of commodification, or the change in the social meaning of a good
that occurs when it becomes the subject of economic exchange.

The concept of commodification can be translated into neoclassical economic
terms by interpreting it as sort of a cultural externality (e.g., when sexual pros-
titution is said to diminish the quality of other people’s relationships) or as a
lexicographical preference ordering on the social welfare function (so that equal-
ity in the distribution of certain goods trumps other allocative or distributional
considerations, as in Tobin, 1970). But this interpretation does not do justice
to the sense in which those who advocate the concept are concerned with the
social construction of perceptions and preferences. Accordingly, the concept
is best explained (see, e.g., Kelman, 1981) as relating to potential changes in
the content of individual utility functions or of the cumulative social welfare
function.

2.5 Legal doctrines regulating freedom of contract

To a considerable extent, the actual legal doctrines restricting freedom of con-
tract can be understood in economic terms, in that most doctrinal restrictions
roughly correspond to situations of market failure or high transaction costs, of
the sort discussed in the previous subsections. This correspondence is not exact,
however; and a survey of the main restrictions will illustrate the roughness of
the relationship.

2.5.1 Formal requirements for contracting

The law imposes a number of formal requirements that must be satisfied in
order for contractual agreements to be enforceable in court. In general, as
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discussed in §2.1.1 above, failure to satisfy these requirements results merely
in denial of public enforcement rather than any negative sanction. Under us
law, for instance, a contract for the sale of goods with market value above
$500 (a threshold that has not been adjusted for fifty 's) is not ordinarily
enforceable in the absence of a writing.*' Nonetheless, there are no penalties for
entering into an oral contract of this sort and in fact such bargains are regularly
concluded and performed without incident.

In many other situations, though, denial of public enforcement operates as
a binding sanction, especially in one-shot deals where the potential gain or
loss from breach of contract is high compared to the value of future business
relations. For instance, few businesses would use oral contracts to govern the
production and sale of custom-made machinery; and fewer lawyers would advise
their use. In such cases, formal requirements can have important regulatory
consequences; and their costs can deter exchanges from taking place (as when a
business decides not to go public because of the burden of complying with the
SEC’s disclosure and auditing requirements).

Most legal formalities, like many default terms of the sort discussed above
in §2.1.3 are justified, at least in part, by the need for coordination or by ad-
ministrative needs of the legal system. The rules of offer and acceptance, for
instance, discussed below in §3, are typically interpreted as social conventions
that serve to help contracting parties ensure that they attach similar meaning
to their words and actions and that this meaning will be understood by third
parties interested in the agreement. Similarly, the law encourages parties to
structure their arrangements and to create and present evidentiary records in a
way that lowers the ex post costs of contract enforcement—both because of the
economies of scale involved in setting up any particular administrative regime,
and because it is judged infeasible or politically undesirable to tailor court fees
to the individual costs of dispute resolution.

Many formalities, however, also serve regulatory purposes. For example, the
requirement that litigation documents be submitted on standard size paper (a
formality imposed by virtually all court systems) serves purely administrative
purposes, but the requirement that a minor’s application for a marriage license
be signed by a parent or guardian is also intended to help prevent the minor
from making a hasty and irrevocable decision. And some formalities, such as the
doctrinal rule that silence in the face of an offer does not ordinarily constitute
acceptance, serve both coordinating and regulatory functions.*> Such a rule
indeed comports with standard interpretive conventions, but it also serves to
discourage parties from sending purely opportunistic offers in the hopes that
the recipient will somehow overlook them.

‘When viewed as restrictions on contractual freedom, formalities are plau-
sibly justifiable on at least three of the theories of market failure discussed in

4ycc 2-201.

42See RESTATEMENT (SECOND) OF CONTRACTS 69 (1979). In exceptional circumstances,
however, such an inference is justified, as when there has been a course of dealing that leads
the offeror to expect a response.
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§2.3 above. First, formalities can operate to correct informational problems.
Parties entering into contracts may not always realize that they are doing so,
especially if they are amateurs or newcomers to the relevant commercial commu-
nity; similarly, they may not understand all of the specific obligations entailed
by contracting. Formalities that warn such parties against assuming unintended
or unwanted obligations can thus prevent inefficient exchanges as well as unde-
sired distributional transfers from the uninformed to the informed. (On the
other hand, as many anti-formalist critics have argued, hidden formalities can
also mislead naive agents into thinking they have entered into binding legal
obligations when in reality they have not.)

Second, formalities may provide an effective response to bounded rationality
if their presence triggers some cognitive or institutional process that operates as
a safeguard against the specific dysfunctional behavior at issue. For example,
the federal regulation requiring a “cooling-off” period before completion of a
consumer door-to-door sale allows time for additional reflection at a remove
from any pressure imposed by the salesperson; and in an organizational setting,
writing requirements allow principals more easily to know when an obligation
has been undertaken and to monitor their agents for making bad bargains.

Third, formalities can help to correct various negative externalities, espe-
cially those that are moderate in magnitude or related to informational asym-
metry, by attaching an additional cost to the externality-producing behavior.
In markets affected by adverse selection, for instance, formalities that make it
harder to disclaim warranties or opt out of medical coverage may keep some
high-quality agents from exiting the market, supporting a higher quantity of
exchange. Additionally, uncertainty regarding the existence and enforceability
of contracts may in some settings adversely affect third parties whose economic
fortunes are linked with the contracting agents. Such externalities may explain
the traditional common-law rule requiring a writing for contracts for the sale
of land or in consideration of marriage—both transactions with potentially sig-
nificant implications for other members of the contracting parties’ family and
community. Finally, formalities can help deter rent-seeking by opportunistic
agents hoping to take advantage of the informational and behavioral problems
discussed just above.

To illustrate these possibilities, we briefly discuss two of the more important
formalities imposed by the common law of contracts: the doctrine of consider-
ation, and the statutory requirement that certain contracts be executed in the
form of a writing.

THE DOCTRINE OF CONSIDERATION. In the Us and in other legal regimes that
descend from the English common law, contractual promises are not enforceable
at law unless supported by what lawyers call consideration. The precise meaning
of this concept has long been debated, but its overall import is to require the
contract to relate to an exchange that is understood as such by both parties. A
promise to make a future gift is not enforceable under the law of contracts, for
instance, although it may be possible to achieve a similar result by using some
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other legal device such as an equitable trust. While the consideration doctrine
has at times been viewed as a substantive limit on contractual freedom, modern
commentators (following Holmes, 1897, and Fuller, 1941) view it largely as
matter of form, in that it can often (though not always) be avoided by the use
of some other formal device such as a special writing, the transfer of a nominal
sum, or delivery of a symbolic token. As such, it raises the relative cost of
entering into those contracts to which it applies.

Although its grounding in exchange would seem to suggest a close connection
between the consideration doctrine and the promotion of economic welfare, the
doctrine would seem to diverge from simple efficiency in at least two respects.
First, many non-exchange promises also enhance economic welfare. A donor’s
commitment to make a gift, for example, enables the beneficiary to engage in
specific anticipatory investment, thus lowering the donor’s cost of providing
the beneficiary with any given level of utility (R. Posner, 1977, and Shavell,
1991). Second, the lawyer’s understanding of what counts as an exchange is
narrower in practice than an economist’s would be. In traditional common
law, for instance, a promise to guarantee the debt of another person was not
enforceable unless the party seeking to enforce could show that the promisor
received a specific promise or benefit in exchange for the guaranty; it did not
suffice to observe that commercial parties do not typically make such guaranties
unless they stand to gain from the extension of credit and are hoping to induce it.
Similarly, certain open-ended promises, such as promises to buy or sell goods in a
quantity to be specified by the promisee, were traditionally deemed unsupported
by consideration, on the theory that the promisee retained discretion to fix terms
that would eliminate all benefits received by the promisor.

The doctrine of consideration has long been controversial; and civil law sys-
tems, such as those in continental Europe, do not employ it. In its application
to donative promises, the doctrine is probably best justified as a response either
to bounded rationality or to ez ante rent seeking by potential beneficiaries. It is
at least plausible that impulsive promises are a greater problem when motivated
by generosity rather than self-interest, and requiring more elaborate formalities
before such promises become enforceable may be justified in order to protect the
interests of the donor or of other potential beneficiaries of his largesse who might
fare better upon more thorough deliberation. Similarly, there is an obvious in-
centive for overreaching by potential beneficiaries, and requiring an additional
formal protection such as an equitable trust, which imposes fiduciary duties on
the trustee and in practice requires the participation of a legal professional to
assure its effectiveness, probably serves to police such opportunism better than
a mere writing requirement would.

WRITING REQUIREMENTS. While written documents are typically regarded as
better guides to the intention of the parties than oral testimony or circumstantial
evidence, the general common-law rule is that most contractual promises are
enforceable without a writing, if they can be proven to a court’s satisfaction.
Certain categories of contracts, however, must be evidenced in writing to be
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legally enforceable. In common-law systems, such contracts include contracts
for the conveyance of interests in real property, contracts in consideration of a
party’s marriage, third-party guaranty contracts, contracts in which an executor
agrees to pay the debts of an estate, contracts that cannot be completed within
a year, and, as indicated above, contracts for the sale of goods above a monetary
threshold (in the Us, $500). These various writing requirements are collectively
referred to as the “Statute of Frauds” because they derive originally from a
parliamentary statute of 1677 that was justified by its proponents as a safeguard
against false claims of contractual agreement. Similar writing requirements have
been extended by statute to a variety of other transactions, including contracts
that designate property as collateral for a secured loan and contracts for the
sale of any personal property with value over $5000; and in some settings, such
as option and guaranty contracts, a written promise suffices as a substitute for
consideration.

These various requirements surely serve the purposes of ex post efficiency
in the enforcement setting; for example, courts might well wish to screen out
contractual disputes where the key evidence is not just oral but stale (the usual
rationale for the one-year provision of the Statute of Frauds). Given that the
interpretation of oral evidence is typically more uncertainty, allowing high-value
contracts to be alleged on purely oral evidence is particularly costly in terms of
incentives for ex post rent seeking. And given the considerable private incentives
for contracting parties to memorialize their agreement in writing even apart
from the prospects of a dispute, the absence of a writing justifies, on Bayesian
grounds, the inference that further proceedings are unlikely to be of much value.

Most of these requirements, however, also correspond to some standard type
of market failure such as externality or bounded rationality. Guaranty contracts,
secured lending, and contracts for the conveyance of land, for instance, all im-
plicate the interests of third parties, and in former times, so did contracts in
consideration of marriage. Requiring such transactions to be evidenced in writ-
ing reduces information costs for third parties trying to determine the status
of assets in which they may also have a claim. Similarly, the expected costs of
bounded rationality are especially great in high-value contracts, contracts likely
to be entered into under circumstances of emotional stress, and contracts that
reach far into the future. In such cases, the extra transaction costs of a formal
writing may be justified because they deter impulsive or myopic decisions.

2.5.2 Substantive limitations on contracting

In addition to the practical restrictions imposed by formal requirements for
contracting, some agreements are simply unenforceable as a matter of substance.
Such limits on enforceability could serve to strike the entire contract, providing
an affirmative defense to any liability for breach; or they could strike certain
terms of the contract only, leaving the rest of the contract fully enforceable
but with the offending terms replaced by default terms, or by terms the court
deems fairer (see Craswell, 1993, for a discussion). The major defenses we
consider here include fraud, lack of capacity, mistake, duress, undue influence,
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unconscionability, and offense to public policy.

FRAUD AND UNILATERAL MISTAKE. All legal systems refuse to enforce con-
tracts that are based on sufficiently incorrect or asymmetric information, at
least in cases where the uninformed party is unaware of his informational disad-
vantage. Enforcement is especially disfavored when one party to the exchange
has caused the other to become misinformed, for example by misrepresenting
material facts relating to a proposed exchange. Under the common law, this
disfavor is reflected in the defense of fraud.

The fraud defense is justified on efficiency grounds for two reasons. First, it
deters inefficient exchanges that would not have taken place but for the fraud;
and second, in cases where fraud takes the form of undertaking efforts to de-
ceive others, it discourages rent-seeking. Determining what statements count
as fraudulent, however, is not always easy. Vague or ambiguous statement may
raise interpretation issues of the sort discussed infra in §4; and even statements
that are literally true may be interpreted as making an implied fraudulent rep-
resentation. For economic discussions of this issue, see Ayres and Klass (2005)
and Craswell (in press).

Additionally, the defense is not limited to cases of affirmative deception:
it can also be asserted when one party withholds critical information that the
other reasonably expects to be disclosed. Such fraud by omission is controversial
from a legal perspective because of the difficulty of determining when there is a
duty to disclose, and from an economic perspective because the duty to disclose
information will affect incentives to acquire it.

Similarly, the doctrine of unilateral mistake allows a party to escape a bar-
gain if his assent was based on a significant misapprehension that the other
party could have easily corrected (as when a contractor underbids a job because
of a calculation error that is evident from the large discrepancy between the
mistaken bid and all others received). Here the law takes the position that
the small effort required to correct the mistake is justified by the dislocation
imposed on the mistaken party and the significant chance that the bargain is
inefficient.

In order for doctrines like fraud or unilateral mistake to be welfare-improving
in practice, however, courts must have a reliable way to distinguish between
asymmetric information on the one hand, and conscious risk-taking in the set-
ting of incomplete but symmetric information on the other, else too many ez
ante efficient transactions will be avoided. In this area, accordingly, there is
potential for divergence between what the law provides and what would be
most efficient from a second-best perspective. In general, the courts have been
sensitive to such concerns and have limited the scope of the doctrines to fairly
significant imbalances of information (and in the case of fraud, have imposed
special requirements of proof and pleading).

INncapAcITY. When one of the parties to a contract is incapable of weighing
costs and benefits, there is no longer any basis to presume that the contract
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is efficient. Similarly, the law declines to enforce contracts entered into by
children, intoxicated persons, and the mentally disabled; this result also deters
rent seeking by those who would take advantage of the incompetent. In contrast
to the situation of fraud and mistake, however, there are circumstances in which
an incompetent person will be held to his bargain. One such circumstance is
when the contract is for the sale of “necessities” (e.g., clothing or shelter that
are judged to be in the objective interest of the buyer). Another is when the
competent party could not have known that the counterparty lacked capacity,
although many courts will still supervise the bargain in such cases to ensure its
substantive soundness.

The different treatment of the capacity and fraud defenses is justified by the
differing costs of overcoming the specific transactional failure at issue. In the
case of fraud, the failure can be overcome at no cost by abstaining from misrep-
resentation, and in the case of unilateral mistake, the failure can be overcome at
low cost by correcting the mistake. In cases of incapacity, however, it may not
be possible to correct the problem without losing the transaction entirely, so
the law allows plainly efficient exchanges (or in the case whether the incapacity
is hidden, exchanges where it is plain that no rent-seeking took place.)

MUTUAL MISTAKE. In some cases, the law refuses to enforce bargains in which
the parties’ ex ante beliefs were sufficiently different from the state of the world,
even when those beliefs are the same and when neither party could easily have
corrected the error. For example, in the celebrated case of Sherwood v. Walker,
the court allowed the seller of a pregnant cow to void the deal on the grounds
that, at the time of the bargain, both parties mistakenly thought that the cow
was barren and set a price that corresponded to its slaughterhouse value. This
doctrine, known as the defense of mutual mistake, is subject to much confusion
and there is no canonical economic explanation of it. The legal confusion results
because it is difficult in practice to know whether the parties were truly mistaken
or just engaged in a hedging transaction. From the economic viewpoint, Posner
and Rosenficld (1977) view the doctrine as substituting, in a situation of costly
contracting, for a complete contingent contract in which it is efficient to call off
the sale in the state of the world where the mistake is discovered. Ayres and
Rasmusen (1993), on the other hand, argue that the mutual mistake doctrine,
in contrast to unilateral mistake, undermines incentives for information acquisi-
tion, and conclude that it is dominated by a suitably limited unilateral mistake
doctrine. Indeed, some legal commentators (e.g., Chirelstein, 2006) suggest that
in practice the mutual mistake doctrine is used when the court suspects fraud or
unilateral mistake but cannot clearly make out the elements of those doctrines
under the facts. The doctrine, accordingly, may afford a good opportunity for
further theoretical investigation.

DURESS AND RESTRICTIONS ON CONTRACTUAL MODIFICATIONS. The doctrine
of duress denies enforcement to contracts formed under conditions of unaccept-
able coercion; the standard hypothetical is a contract signed at gunpoint. The
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key to the doctrine, of course, consists of which conditions are deemed un-
acceptable. Some courts and commentators have held that difficult economic
circumstances can amount to duress; while others suggest that hard bargaining
is permitted unless the beneficiary of the promise is responsible for the diffi-
cult situation (for example by having isolated the promisor from other potential
contract partners) or owes some duty with regard to the difficult situation (for
example, by having been granted a local monopoly). Whether a contract is
void for duress, however, depends not just on external conditions but also on
the content of the contract. For instance, a contract to salvage the cargo of a
sinking ship at 10% of the value of the cargo might be enforced, while one that
set a price of 90% of cargo value probably would not.

A similar functional problem arises in contracts that modify duties created
by previous contracts, because many modifications are entered into under cir-
cumstances where one of the parties is dissatisfied with the original contract
and is threatening to breach it. For example, in the case of Alaska Packers
v. Domenico, the court held unenforceable a modification that provided a 66%
increase in wages to a crew of sailors who threatened to strike on short notice
in remote waters.

Much of the legal commentary on this doctrine justifies it on the norm of
party autonomy, on the theory that a choice made under coercive circumstances
is no choice at all. This justification is difficult to square with the economic
viewpoint, however, unless one interprets it as claiming that the harsh circum-
stances somehow interfere with the exercise of rationality. But in most cases in
which the doctrine is applied, rationality does not seem at issue—even in the
gunpoint hypothetical, the victim acts rationally in choosing life over money.
For this reason, some have argued (e.g., Bar-Gill and Ben-Shahar, 2004) that
the doctrine be made unavailable in circumstances where the coercive threat is
credible—that is, where the party making it would actually find it in its interest
to carry it out if the coerced party does not agree to the exchange in question.

A better economic justification of the doctrine is found in the phenomenon
of rent seeking (e.g., Tullock, 2005)—that we wish to discourage investments in
coercion or against coercion. In the gunman hypothetical, the rent seeking is
obvious, but as Cooter (1982) and Cooter et al. (1982) suggest, a similar argu-
ment can apply to ordinary hard bargaining in situations of bilateral monopoly.
Even when an exchange is efficient, in the absence of a well-defined mechanism
for dividing the gains from trade, the parties may destroy part of the surplus
in attempting to influence its distribution.*® Additionally, in dynamic settings,
the prospect of earning such rents may lead to overinvestment or excess entry
(cf. Mankiw and Whinston, 1986). Thus, by reducing the set of possible threats,
the law can, in principle, limit the available rents and encourage a more efficient
equilibrium.

The rent-seeking explanation is especially apposite in the case of contrac-

43 Although when the bargaining is conducted under symmetric information it is difficult
from a game-theoretic perspective to see why surplus would be destroyed (see Hermalin and
Katz, 1993, and the discussion in §2.2.2).
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tual modifications, because parties who make specific investments in an initial
contract become vulnerable to holdup. In many circumstances, parties will be
reluctant to make specific investments in settings in which contract renegotia-
tion contract is possible; accordingly, it is, in principle, beneficial for them to
commit not to renegotiate if they can credibly do so (Aghion et al., 1994).4
The law of contracts has been unwilling to allow parties to rule out modification,
however, perhaps because of concerns for imperfect information and bounded
rationality (Jolls, 1997). It has, however, used various strategies over the years
to limit modifications that appear motivated by opportunism. In particularly
egregious cases, as Shavell (2006) points out, courts will void the attempted
modification on grounds of duress or unconscionability. In less extreme situa-
tions, more flexible tools are available. Traditionally, such regulation operated
under the formal rubric of the consideration doctrine, on the theory that a modi-
fication that unilaterally altered the contract in one party’s favor was not a true
exchange. The modern approach, however (e.g., Hillman, 1979) requires the
modification to pass a substantive test of fairness or good faith. For instance,
a modification made in proportionate response to new circumstances, unantici-
pated at the time of contracting, would generally be enforced, while an outright
attempt to rewrite the original terms of the bargain would not. Because it is
difficult to identify objective criteria for which circumstances are unanticipated
and what sort of adjustment would be proportionate, however, the standard of
enforcement is uncertain, so that some incentives for rent seeking do remain.

UNDUE INFLUENCE. A fourth standard limitation on contractual freedom is
undue influence. This defense applies when one party is deemed to have such
influence over the other that the latter lacks the requisite autonomy for contract-
ing. Classic examples include contracts between lawyer and client, physician and
patient, caregiver and invalid, and, traditionally, husband and wife.

The undue influence doctrine overlaps in function with the other substan-
tive doctrines listed above. It shares with incapacity the element of bounded
rationality, in that the influential relationship may be thought to interfere with
the vulnerable party’s ability to exercise independent judgment (and as with
incapacity, undue influence does not entirely bar the enforcement of a contract,
but rather subjects its terms to ez post regulation on grounds of substantive
rationality and distributional fairness). It also shares with fraud the element of
asymmetric information (in that the relationship entails a reposition of trust),
and with duress the element of rent seeking (in that assent may be given in
response to an implicit threat to withdraw the relationship and its associated
benefits).

Undue influence is less commonly invoked in the context of person-to-person
contracts than the other doctrines discussed above, but it operates as a cor-
nerstone of the law of fiduciary relationships, and thus of much law governing
professional relationships and contracts between organizations and their gov-
erning agents. For example, the corporate law duty of loyalty, which subjects

44Shavell (2005) notes that there is no empirical evidence that parties are able to do so.
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dealings between corporations and their officers or directors to special scrutiny,
is usefully understood as an application of this basic contractual doctrine.

UNCONSIONABILITY AND PUBLIC POLICY. Finally, the unconscionability doc-
trine serves as a sort of all-purpose limitation on contractual freedom applied
ex post in cases where the court deems the parties’ exchange to be sufficiently
unfair in either substantive or procedural terms. Some commentators (e.g., Ep-
stein, 1975) have suggested that the doctrine can be justified in economic terms
to the extent that it operates as a discretionary extension of the other major
affirmative defenses in marginal cases. For instance, the doctrine has been used
to protect consumers or unsophisticated small business people from contractual
terms that imposed large ez post risks and that were buried in fine print or
otherwise insufficiently disclosed, which is in some ways analogous to fraud or
incapacity. (As noted in the earlier discussion of fraud and non-disclosure, it
is not always easy to determine what kinds of statements or omissions should
be treated as fraudulent.) The doctrine may also be partially justifiable on the
economic grounds of externality (e.g., E. Posner, 1995), to the extent that it
prevents contractual creditors from driving their debtors into insolvency, and
thus imposing financial obligations on the debtors’ families or on the public.
Similarly, when viewed in connection with a variety of legal rules that protect
debtors in extreme situations, such as bankruptcy law and other statutory lim-
itations on debt collection, the doctrine can be understood as responding to
failures in the markets for credit and insurance.

These efficiency rationales cannot entirely account for the actual operation
of the doctrine, which sometimes appears merely to reflect the courts’ reluctance
to hold a hapless party to a bad bargain, or a paternalist concern that a party
has undertaken an excessively high risk. The doctrine’s implications for freedom
of contract, however, should not be overstated, despite its prominent treatment
in academic discussions and introductory student texts. Its effect is limited by
the requirement that it can only be applied by a judge as opposed to a jury, and
by most judges’ appreciation that, at least in commercial cases, parties have
good reason to take risks and adequate opportunity to obtain insurance. As
a practical restriction on the parties’ ability to get their bargains enforced in
court, accordingly, it is probably rather less important than either the costs of
litigation or than the more general psychological tendency of both judges and
juries to resolve ambiguous facts in favor of the party with whom they feel the
strongest sympathy.

Similarly, courts sometimes decline to enforce contracts on the grounds of
public policy, although this concept is less a specific doctrine than a label for a
general practice of limiting contractual freedom on a variety of rationales. The
main difference between unconscionability and public policy is that the former
is based on unfairness, while the latter is based on the idea that enforcement
runs counter to the general goals of the legal framework or judicial system,
even though no specific statutory or common law rule contains an explicit ban
on the contract in question. For example, contracts to engage in gambling or
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in ostensibly immoral behavior were traditionally denied enforcement on such
grounds, as were contracts in restraint of trade and contracts thought to promote
litigation. A prominent modern case applying the concept is the Baby M case,
in which the New Jersey Supreme Court refused to recognize a contract which
purported to transfer parental rights in exchange for financial consideration.
Because of the breadth of this category, probably the best way to summarize
it is simply to say that while the principle of freedom of contract is generally
respected by the legal system, it remains subject to a vague and implicit set of
limits that operate at its margins, on analogy to the limits imposed by other
fields such as tort and criminal law. A more extensive discussion of the concept
can be found in Farnsworth (2004).

3 Formation of Contracts

In many standardized or spot market transactions, parties enter into contracts
without any significant amount of bargaining. In more complicated situations,
however, a contract typically follows an extended set of communications that
can include offers, counter-offers, and other exchanges of information. Such
communications are governed by an elaborate framework of legal rules that
determine when, how, and on what terms contractual obligations are created.

Compared to other areas of contract law such as the rules governing remedies
for breach, there has been relatively little discussion of this doctrinal subject
from an economic point of view. In part, this neglect results from the fact that
these doctrines are esoteric and little known outside the legal profession. Addi-
tionally, legal discussions on the topic tend to focus on the narrow problem of
channeling the parties’ communications into conventionally recognizable forms,
rather than on more direct regulatory concerns.

From an economic viewpoint, however, the law of contract formation is rele-
vant because it influences the outcome of exchange. By attaching consequences
to the various acts and omissions that individual bargainers can choose from in
a negotiation, legal rules affect the parties’ incentives to make and to respond
to offers, to exchange information, and to communicate with one another at all.

In this section, accordingly, we survey the various dimensions in which pre-
contractual behavior can affect the efficiency of exchange, and the way in which
the law of contract formation affects incentives along those dimensions.

3.1 Pre-contractual behavior

Even before they meet, potential contracting parties make a number of eco-
nomic decisions that influence the possible gains from future trade. Not all
of these decisions, however, will necessarily be made optimally. Some decisions
create positive or negative externalities, and others entail relational investments
that are vulnerable to holdup. In this subsection, we identify and discuss three
overlapping dimensions of pre-contractual behavior: searching for contractual
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partners, investigating the value of exchange, and making pre-contractual in-
vestments.

3.1.1 Searching for contractual partners

In order for parties to be in position to enter into exchange, they must undertake
the expense of searching for potential trading partners. Such expenses include
advertising, correspondence, travel, and the parties’ time. From the perspective
of a social planner, one would want the parties to undertake such efforts up
to the point where the marginal costs of additional search just outweigh its
expected marginal value. While search can be modeled in various ways (see,
e.g., Diamond, 1987), under plausible assumptions, the value of an additional
unit of search lessens as the quality of the bargain in hand increases. It follows
that it is, in general, optimal for a party to search up to some cut-off level of
satisfaction, and then stop. This cut-off level will depend on the cost of search,
the distribution of information, the expected bargaining game to be played once
search is completed, and so on.

The level of search that is privately profitable for an individual buyer or
seller, however, is not necessarily the same as the level that would be socially
optimal, for two reasons. First, in markets with bilateral search, each person’s
search efforts provide a positive externality that reduces the search costs of oth-
ers. Second, to the extent that there are economic rents associated with trading
(i.e., if parties buy or sell at prices that diverge from their reservation prices),
some amount of search is motivated by the desire to find a better distributional
outcome. These effects work in opposite directions, so it is difficult to generalize
about what public policies would be optimal in this regard, but it is possible in
principle that enlightened regulation could improve social welfare.

For example, §3.3 below explains how various legal doctrines operate to
promote the early formation of contractual liability. Such doctrines will thereby
affect the level of search, but the direction of the effect is ambiguous. From
the ez post perspective of parties who have already found each other, such rules
should reduce the incentive for additional search, because a party who holds a
binding commitment has less need to search; and a party who is bound faces
reduced value from search because even if she finds a better bargain, she will
still be liable for the first one. But from an ez ante perspective, parties may be
more willing to undertake the cost of search if they are assured that any trading
partners they find will stick with their deal. Which effect is more important
depends on the details of the situation.

3.1.2 Acquiring and disclosing information about the value of ex-
change

In order to conduct exchange, the parties not only must find each other, but
they must also determine whether trade is worthwhile. Both the acquisition
and disclosure of such information can be costly, and the parties’ willingness to
incur these costs will depend on whether they can be recouped in subsequent
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contract bargaining and performance.

As with informational investment more generally, imposing a duty to share
information tends to undercut the incentive to acquire it, so there is a poten-
tial tradeoff between efficient production of information ez ante and efficient
use of information ex post. In this regard, Kronman (1978a) argued that re-
quiring commodity traders to disclose private information about market value
would undercut their incentives to do market analyses and make forecasts; and
Matthews and Postlethwaite (1985) showed how requiring manufacturers to dis-
close product quality could discourage product testing.

‘Whether information should be produced, of course, depends upon whether
it is socially valuable, as opposed to simply having private redistributive value.
For that reason, if information acquisition is, on balance, socially wasteful, it is
best to impose a disclosure requirement in order to deter rent-seeking (or a tax
on acquisition efforts or windfall profits if that is administratively cheaper).

‘Whether information is acquired or disclosed before exchange, however, will
depend not just on regulatory requirements, but also on property rights, the
relational nature of the information, and market structure. For example, in
Shavell’s (1994) model of information acquisition, a party with exclusive rights
over a particular item of property has efficient incentives with regard to ac-
quiring information that bears on the common value of that property, because
he internalizes that common value when he sells or uses the property. One
could imagine circumstances, however, in which a party without formal prop-
erty rights had similarly good incentives because he held a monopoly position
in bargaining and because the information increased his private value for the
property, but not the owner’s.

Disclosure may also be compelled by the structure of expectations in bar-
gaining. For example, Grossman (1981) presents an influential model of product
warranties in which buyers rationally assume the worst about any seller who
does not disclose its private information. Sellers with relatively good informa-
tion are thus led to disclose it in order to avoid the effect of buyer skepticism,
and the result is a separating equilibrium in which the private information is
revealed.*®> Note that disclosure induced by such game-theoretic incentives can
discourage information acquisition every bit as much as disclosure required by
legal regulation.

Even in cases where mandatory disclosure would not adversely affect the
incentive to acquire information, it is still necessary to compare the benefits
of disclosure against the costs. In many contexts, especially those involving
ordinary consumers, the costs of disclosure will include communication costs
for example, the time that it takes buyers to read and process the information; or

45To be precise, information unravels to the point where the cost of credible disclosure
equals the difference between the price charged by the pooled low-quality sellers and the price
that the highest-quality member of this pool could obtain through disclosure. Observe the
unraveling result depends on the disclosure being effective to convey information. See, e.g.,
Fishman and Hagerty (2003), who show that if the fraction of customers who can understand
a disclosure is too low, then mandatory disclosure benefits informed customers and harms the
seller.
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the potential cost of being distracted from other, more important information.
These communication costs have rarely been incorporated into formal economic
models, though Bebchuk and Shavell (1991) is an exception. Craswell (in press)
provides an informal discussion of these co

Finally, it must be noted that in some instances partial disclosure of in-
formation is worse than no disclosure (Hermalin and Katz, in press). This is
true when partial disclosure facilitates inefficient discrimination. For instance,
disclosure of information correlated with on-the-job performance (e.g., health
status) could depress the wages of those disclosing the correlate in equilibrium,
causing some talented individuals to exit the labor market.

3.1.3 Pre-contractual investment

The previous discussion emphasized that investigation of exchange value can op-
erate as a sunk investment that is vulnerable to rent-seeking in later bargaining.
The same is true of pre-contractual investments generally.

Much of the law of contracts is designed to protect investment incentives,
and §4 and §5 below discuss the effect of interpretation rules and contract reme-
dies on those incentives. But these rules come into play only after a contract has
been formed. Some investments, however, must be undertaken before it is prac-
tical for contractual liability to attach. For example, search efforts inherently
must precede contractual negotiation (else who would one negotiate with?),
and negotiation must precede the formation of a contract. But both search
and negotiation are costly, and their costs are at least in part relation-specific.
Similarly, other investments can be delayed until negotiations are completed,
but their value is reduced in doing so (Katz, 1996¢c). Suppliers of goods, for
instance, can typically reduce their production costs by buying materials when
prices are low or by doing advance work when business is slow; and buyers can
increase their value from exchange by investing in complementary inputs. But
if they wait until they are finished bargaining to begin preparations, many such
opportunities will be lost.

It is not desirable to provide complete protection for pre-contractual invest-
ments, conversely, because such protection would lead to excessive reliance. As
the parties negotiate, they may discover information that reveals that the in-
tended exchange should not be pursued. If this happens, any relation-specific
investments will be wasted. Optimally, the parties should take the risk of wasted
investment into account before making them. The rules governing contract for-
mation, accordingly, should ideally be designed to promote optimal reliance at
the optimal time, balancing the benefits of productive investment against the
costs of waste. 10

46The mechanism for paying compensation for a taking (governmental exercise of its right
of eminent domain) must strike a similar balance (Hermalin, 1995).
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3.1.4 Strategic behavior in bargaining

In §3.1.2 above, we discussed incentives to produce and share information re-
garding the value of exchange. But information exchange is not the only di-
mension of efficiency in bargaining. Negotiating parties can dissipate resources
through various types of rent-seeking: by excessive communications, by haggling
and stalling, and by hard bidding that risks losing the bargain entirely. One way
to deter such behavior is through substantive legal doctrines that limit the kinds
of bargains that can be enforced, and thus lessen the temptation for overreach-
ing; for example, Cooter (1982) justifies the doctrine of duress on such grounds.
But another way is to create contract formation doctrines that impose the cost
of lost bargains on parties who cause them through excessive rent-seeking.

In order to address the problem of excessively hard bargaining, however, it
is necessary to develop a clearer understanding of incentives to engage in it.
As we discussed in §2.2.2 above, in the absence of asymmetric information the
parties should be able to reach an efficient bargaining outcome without outside
intervention.

Symmetric information is likely the exception rather than rule, however.
Complete symmetry assumes symmetry of knowledge about preferences, among
other parameters, which is typically not true (see e.g., Farrell, 1987b). If parties
bargain under asymmetric information it is well-established (e.g., Samuelson,
1985; Farrell, 1987b; Schweizer, 1988) that they will often fail to reach a first-
best outcome. The theory of mechanism design implies that for any asymmetric
information bargaining game, there is, in principle, some mechanism that maxi-
mizes the parties’ expected bargaining surplus subject to their participation and
truth-telling constraints; that is, achieves the second best.!” But any particular
bargaining game may not be the optimal mechanis 0 the ultimate efficiency
of the bargain could depend on limitations on bargaining imposed by the law
on contract formation.

3.2 Avoiding miscommunication

Finally, before we move to a discussion of legal doctrine, we consider the impor-
tant role played by formation rules in avoiding miscommunication. Negotiating
parties need to know when bargaining has been completed and whether a bind-
ing obligation has been formed, since if they have inconsistent understandings
in this regard, significant value can be wasted. If a party believes that he
has entered into a binding obligation when in fact he has not, he may waste
resources attempting to perform or may turn down other profitable opportuni-
ties. Conversely, if a party is unaware that a contract has been formed, she may
fail to make adequate preparations or even incur multiple liability, resulting in
breach of contract and associated losses. One of the most important functions
of contract formation law, accordingly—and the function to which legal schol-

17See Laffont and Martimont (2002), Bolton and Dewatripont (2005), or Caillaud and Her-
malin (2000b) for introductions to mechanism design.
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ars have probably devoted the most attention—is to promote clear channels of
communication so that the parties may know where they stand.

The law of contract formation pursues this task in two distinct ways. First,
it establishes authoritative forms and terms of art that the parties can use when
negotiating their agreements. Second, it allocates the risk of miscommunication
so as to encourage parties to take optimal precautions to prevent and insure
against misunderstandings, in the same way that the law of torts allocates lia-
bility for accidents to the least-cost avoider and least-cost insurer. For example,
the doctrines of unilateral and mutual mistake, discussed in §2.5.2 above, illus-
trate how loss allocation rules can strengthen the parties’ incentives to avoid
misunderstandings and to allocate any remaining risk on their own.

This issue of clarity in communication is most usefully understood in terms
of the problem of interpretation, which we discuss at length in §4 below. De-
termining whether a contract has been formed raises most of the same issues
as determining the terms on which it has been formed. For example, one must
identify the meaning of phrases that are used in negotiation, reconcile inter-
pretative differences among the parties or between the parties and the court,
establish default rules that apply when the parties have left their negotiations
open or spoken ambiguously, and so on. We defer consideration of such issues
until the next section. Keep in mind, however, the connection between the legal
doctrines discussed here and their role in interpretation discussed in §4. For
instance, as we discuss in §4.4.2 below, pre-contractual communications often
bear on the interpretation of a contract, especially with regard to issues where
its text is silent or unclear.

3.3 Legal doctrines addressing contract formation

The body of legal doctrine relating to contract formation is particularly elabo-
rate, and we do not attempt to survey it here. Instead we discuss a number of
key doctrines that help address the central economic aspects of pre-contractual
behavior: disclosure, investment, and efficiency in negotiation.

3.3.1 Offer and acceptance

The classic distinction between contract law and other sources of legal obligation
is that contract is grounded in voluntary agreement. The fundamental principle
of contract formation, it follows, is that there must be mutual assent in order
to establish a binding contractual obligation. Assent refers not, however, to the
parties’ private mental states, which clearly cannot form the basis of a public
system of enforcement, but to our inferences regarding those states as drawn
from the parties’ actions and statements.

To simplify this problem of inference, lawyers often say that to form an
agreement there must be an offer (which evidences one party’s assent) and also
an acceptance (which evidences the counterparty’s assent); and thus this body
of doctrine is often referred to as the law of offer and acceptance. It should
be recognized that this way of describing the matter is a formalism that allows
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interpreters to focus on certain stereotypical features of negotiating a contract
and abstract from others. In actual contexts it is often difficult or artificial to
identify a particular communication that counts as an offer or an acceptance,
and some doctrinal systems (such as the law of sales under ucc Article 2)
dispense with the effort. In general, however, the traditional common law has
followed a highly formalistic approach in this regard, with the result that the
treatises and casebooks are filled with a variety of arcane and colorfully named
mechanical rules. Such rules include, among others, the “mailbox rule” (i.e.,
when parties communicate a distance, a contract is formed at the moment an
acceptance is dispatched, not when it is received), the “mirror-image rule” (in
order to constitute an acceptance, a responding communication must mirror the
offer in all relevant respects, else it is deemed a rejection and counter-offer), and
the “last-shot rule” (if parties exchange a series of non-matching offers followed
by one of the parties commencing performance, a contract is deemed to be
formed with the beginning of the performance constituting the acceptance, and
with the terms of the contract supplied by the final offer outstanding prior to
acceptance). Some of the formalistic rules have received substantial economic
attention (see, e.g., Baird and Weisberg, 1982, and Ben-Shahar, in press, on the
last-shot and mirror-image rules), but many others have not.

Over the last half century, such formalistic rules have come under increas-
ing criticism, and more recent developments tend to de-emphasize formality,
making it easier to establish liability without complying with prevailing formal
conventions. This movement away from formality has had its most important
effect on communicative efficiency; and is discussed at greater length in §4.4.1
below. Similarly, and simultaneously, the trend has been for the courts to estab-
lish that liability is incurred earlier in the bargaining process (with the mailbox
rule providing an early precursor in this regard). This trend is probably most
important with regard to incentives for pre-contractual investment, and we take
it up in the subsection immediately following this one.

In addition, however, the particular rules of offer and acceptance also in-
fluence the transactions costs of negotiation in potentially significant ways. As
an illustration, consider the doctrine of silent acceptance (Katz, 1990a, 1993),
under which an offeree must respond affirmatively in order to create a binding
obligation; silence operates as an acceptance only in special circumstances. The
rule can serve to conserve on message costs. Under it, two messages are required
to form a contract, while only one is needed in negotiations that do not result
in exchange. A converse rule under which an offeree must respond in order to
avoid being bound, would require one communication for a contract and two
for a rejection. In the usual context where the majority of offers are rejected
and rejections and acceptances cost the same to transmit, the common-law rule
is efficient. But in settings where acceptance is likely or where acceptances are
costlier to transmit than rejections (for instance, because of a mirror image
requirement), the rule is inefficient.

Additionally, the common law rule reduces the costs of rent-seeking through
opportunistic offers. Under a silent acceptance regime, offerors will have an
incentive to propose inefficient exchanges to offerees with high response costs, in
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the hopes that the offeree will choose to accept a mildly unprofitable contract in
preference to incurring the costs of sending rejections. Such incentives explain
why negative option plans of the sort offered by mail-order book clubs and
telephone companies typically provide buyers with substantial up-front benefits
as an inducement to enter the plan.

Finally, based on an extensive survey of the case law, Craswell (1996b) argues
that offer and acceptance doctrines are widely used by courts to promote efficient
relational investment. In his view, courts are often in position to evaluate ez post
whether reliance has been efficient, and in such cases, they can provide good
incentives by finding a contract when a party relied reasonably in response
to a pre-contractual communication, but finding no contract when the party
relied either excessively or not at all. Whether Craswell’s argument provides a
normative justification for courts practices in this regard, however, as opposed
to an accurate positive account of what they do in fact, is open to dispute. In
the first place, his survey of cases suggest that the fact of reliance is decisive to a
finding of liability only in relatively close cases, not in all cases, so the incentive
effects of this practice may be limited. Additionally, in order for courts to employ
this tool, they must be able to judge the efficiency of reliance in hindsight.
The practical limitations of the legal process, the fact that reliance decisions
frequently entail nonverifiable actions, and the cognitive biases associated with
hindsight (Rachlinski, 1998) may call this assumption into question. Instead,
courts may do better to follow the simpler approach of identifying and holding
liable the party who is the least-cost avoider for wasted reliance. A model based
on this possibility is presented in the following subsection.

3.3.2 Promissory estoppel and analogous doctrines

The general principle of estoppel was developed in the English equity courts as
a corrective device to preclude the operation of legal rules that were thought to
yield an unjust result in specific cases. The more specific doctrine of promissory
estoppel gained influence in the 19th century as a way to soften the formalities
of the consideration doctrine, but in the latter half of the 20th century in the
United States, it became increasingly used to loosen the formal requirements of
offer and acceptance.

The key element necessary to invoke promissory estoppel is relation-specific
investment, which lawyers call reliance. Under it, a promisor is precluded from
asserting a lack of mutual assent if she made a promise that reasonably can
be expected to induce the promisee’s reliance, which actually does induce such
reliance, and which will result in injustice if not enforced. “Injustice” is admit-
tedly subjective, but in effect it serves to protect reliance that most people would
consider reasonable. Excessive or unreasonable reliance is not protected by the
doctrine, although there are obvious difficulties in determining reasonableness in
this setting. For example, in the case of Drennan v. Star Paving, a general con-
tractor used a subcontractor’s offer in calculating his bid on a construction job.
After the general contractor won the construction contract, the subcontractor
attempted to withdraw the original offer on grounds of miscalculation, arguing
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that under prevailing rules of offer and acceptance, the offer was revocable until
the moment of acceptance. The court held that the subcontractor’s bid was
non-retractable, not withstanding that there was never any explicit promise to
hold it open and that the general contractor could have explicitly bargained for
a binding option.

The efficiency of this result, and of the estoppel doctrine generally, depends
on whether such liability is necessary to protect investment incentives. Katz
(1996¢) offers a model of pre-contractual investment in which one party makes
an offer and the counterparty chooses to rely; and either of these decisions can be
taken over a period of time leading up to the deadline for ultimate performance.
Excessively early reliance is inefficient in this model because there is too high a
chance that the investment will be wasted; excessively late reliance is inefficient
because the productive surplus from investment cannot be enjoyed. The main
conclusion of the model is that estoppel liability is desirable if the relying party
cannot protect the value of its reliance investment in post-reliance bargaining,
but undesirable if it can. The underlying intuition is that if the offering party
holds the ez post bargaining power, the relying party will refuse to invest unless
protected by liability; while if the relying party holds the ex post bargaining
power, the offering party will refuse to specify its needs for fear of being held
liable in circumstances where it does not pay to complete the contract, and being
vulnerable to rent-seeking through a last-minute counter-offer in circumstances
where it does pay to complete the contract.

Katz’s model focuses on the timing of reliance investment, but its underlying
intuition also applies to situations in which the extent and type of reliance is in
question. As a general matter, reliance investments might be protected through
liability rules or by ez post bargaining; and in cases where bargaining power
is sufficient to provide incentives, legal liability is superfluous and may even
provide excessive protection. How these considerations play out in individual
bargaining contexts, however, depends on the precise nature and sequence of
play. For instance, Bebchuk and Ben-Shahar (2001) consider the possibility of
legal rules under which courts can condition liability on the level of reliance
investment, on its reasonableness, or on the reasonableness of positions taken
in ez post bargaining, and show that such rules can be used to promote efficient
bilateral incentives. They also discuss the effects of liability rules on the parties’
incentives to enter into negotiations initially, and show that prospect of liability
need not deter initial negotiation (although under some conditions, it might).
The informational requirements of such rules are of course significant, which
limits their practical applicability in many situations.

The idea of conditioning liability on the reasonableness of bargaining be-
havior, however, underlies a related legal doctrine: the duty to bargain in good
faith. This doctrine is much less widely used than promissory estoppel; it is
applicable when the parties enter into an agreement that is too indefinite for
a court to enforce as written, but that could be enforced if the parties were
to undertake an additional round of bargaining in which they filled in enough
gaps. For example, in Teachers Insurance & Annuity Co. v. Tribune Co., 670 F.
Supp. 491 (SDNY 1987), the defendant refused to complete a complicated real
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estate deal, following significant negotiations resulting in a commitment letter
that referred to a “binding agreement,” after learning that interest rates had
significantly dropped and that the deal would probably not qualify for favorable
tax treatment. The court held that even though the defendant had reserved a
further right of approval on the part of its board of directors, it was obliged to
continue negotiations in good faith, which in the specific context meant that
it could not condition its approval on a contingency (i.e., favorable tax treat-
ment) that was deliberately not included in the commitment letter, and could
not withdraw from the deal simply because interest rate changes had rendered
it unprofitable.

The precise contours of the duty to bargain in good faith are not entirely
clear. For instance, it is difficult to predict whether a court would hold it bad
faith for a party to insist that all open terms be resolved in its favor or to ask
that some previously settled term be re-opened, on the grounds that the deal
had turned sufficiently sour that a fair distribution of rents justified such an
adjustment. (Cases applying the modern doctrine of modification, which also
turns on a good faith standard, have often held such adjustments to be ac-
ceptable.) The good faith doctrine has been criticized for its uncertainty and
apparent subjectiveness in application. Nonetheless, the bulk of commentators
continue to approve of the doctrine as a means of protecting relational invest-
ments in negotiation. In TTAA v. Tribune, for instance, the parties had already
incurred significant costs and, more importantly, a deal of such complexity could
not have been concluded without sinking such costs. Absent some form of pre-
contractual liability, it would be difficult to enter into complicated contracts
without subjecting reliance investments to the risk of holdup.

Other legal systems have developed analogous rules to deal with this func-
tional problem. For example, the civil law regimes of continental Europe do not
make use of the doctrine of estoppel, but they do include an invigorated version
of the duty to bargain in good faith, known as culpa in contrahendo. Under
this doctrine, parties entering into contract negotiations are held to a mutual
duty of care that is intended to protect the reasonable expectations with which
they enter bargaining. This duty has traditionally been regarded by compara-
tive lawyers as being more demanding than the implicit duties imposed by the
doctrine of promissory estoppel, but one can argue that modern development
in the common law have effectively brought the two systems closer together in
this regard.

3.3.3 Duty to disclose

Finally, the common law also imposes an ill-defined duty to disclose especially
important information when negotiating with contractual partners. The duty
does not extend to all information a counterparty might find relevant; rather, it
is limited to situations in which nondisclosure would be regarded as effectively
equivalent to a representation that the information does not exist. For example,
in the classic case of Laidlaw v. Organ, a trader with advance knowledge of a
peace treaty that would shortly result in the lifting of naval blockade bought




Hermalin, Katz, & Craswell FORMATION OF CONTRACTS 62

up tobacco that skyrocketed in value when the news became public. When the
seller sought to avoid the contract on the grounds of fraud, the court suggested
that, under the circumstances, the parties were entitled to hold each other at
arms’ length and to retain the benefits of such information for their private
use. On the other hand, a homeowner who sells a termite-infested house to a
buyer who is known to be unaware of any problem may well be under a duty to
disclose it, especially if the buyer would not be able to discover the infestation
though the exercise of ordinary diligence.

The duty to disclose has received substantial attention in the scholarly liter-
ature; and it was recognized early on that nondisclosure might have effects on
the fairness and efficiency of exchange. In the law and economics literature, it
has been recognized, at least since Kronman (1978b), that imposing a duty to
disclose could deter information acquisition. Though later scholarly efforts (see,
e.g., the discussion in §3.1.2 above) have refined economic understanding of the
issue, doctrinal application of these efforts has been limited. Kronman argued
that, at minimum, there should be a duty to disclose information that was ac-
quired without effort or expenditure, on the grounds that such a duty would not
reduce the availability of information and would improve the ez post efficiency
of exchange, but even this suggestion has not made its way into the case law,
which has tended in this area to focus more on the question of rights than on
efficiency.®® Still, the trend in legal decisions seems to run in the direction of
increased disclosure requirements, especially in settings where the interests of
consumers, workers, or small businesses are involved.

3.3.4 Overall assessment of the law of contract formation

The division between the law of contract formation and other parts of contract
law is not clear-cut. For instance, some of the rules discussed above in §2.5 on
freedom of contract could alternatively be interpreted and analyzed as formation
rules. Take for example the Statute of Frauds (see §2.5.1). From a freedom-of-
contract perspective, the Statute helps to deter boundedly rational parties from
entering into contracts without adequate deliberation, and may help internal-
ize costs that are imposed on the public legal system when parties enter into
agreements without adequate evidentiary backing. But it also serves some of
the purposes discussed above, such as the disclosure of information or the re-
duction of miscommunication. Similarly, the mistake doctrine allows inefficient
contracts to be avoided, but it also encourages parties to share information that
would prevent misunderstandings and the wasteful investments that can result
from them.

Additionally, as elaborated in §5 below, the rules governing contract forma-
tion significantly interact with the rules governing the remedies for breach. For
instance, as we will see, promissory estoppel may substitute for a formal offer
and acceptance in the appropriate case, but the damages theoretically available

48While complete disclosure will generally enhance efficiency, partial disclosure can reduce
welfare (Hermalin and Katz, in press).
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to the disappointed promisee may be rather less than the damages that would be
awarded if the proper formalities have been observed (although there is scholarly
controversy regarding whether courts actually follow this theoretical distinction
in practice). Again, these doctrinal complications are likely to provide fruitful
opportunity for additional economic research in future years, as is the law of
contract formation generally.

4 Interpretation of Contracts: Contractual In-
completeness

Offer and acceptance only begins the process of contractual exchange. In order
for the transaction to be completed, the contract must be performed, and if
performance is not forthcoming, enforced. Probably the most common source
of contractual disputes is differences in interpretation, if only because the parties
have limited incentive to pursue a dispute if they can foresee and agree upon its
likely outcome. The problem of contract interpretation thus provides a central
backdrop for the law of contracts, which contains many rules and principles that
are designed to address it.

The legal issue of interpretation corresponds to the economic issue of con-
tractual incompleteness—a topic that has been a central focus of research in
microeconomic theory in recent years (e.g., Grossman and Hart, 1986; Hart,
1987; Hart and Moore, 1999; Tirole, 1999). Contractual incompleteness cap-
tures the idea that real-life contracting can fail to produce contracts that are as
precise and detailed as traditional—albeit possibly naive—economic theory pre-
dicts. Economists typically attribute this failure to an informational asymmetry:
the parties to the contract anticipate observing events that they might wish to
be contingencies, but which cannot serve as contingencies because they are not
verifiable (i.e., observable by a third-party adjudicator of any contract dispute);
in other words, the parties will be better informed about payoff-relevant infor-
mation than any third party. For their part, lawyers often attribute the failure
to complete contracts to the inevitable ambiguities in ordinary language or to
some bounded rationality on the part of the parties (perhaps arising from their
decision not to employ lawyers in the drafting of the contract).

In this section, accordingly, we discuss the problem of contractual incom-
pleteness and relate it to the question of interpretation and to associated legal
doctrines. We begin in the next subsection by considering various definitions of
contractual incompleteness. Subsection 4.2 then discusses the sources of con-
tractual incompleteness, including ez ante determinants present at the outset of
contracting, such as bounded rationality and asymmetric information, as well as
ex post factors such as verification costs and dynamic incentives arising from the
prospect of renegotiation. Subsection 4.3 addresses the consequences of contrac-
tual incompleteness for the efficiency of exchange; and subsection 4.4 outlines
and analyzes the main legal doctrines that govern in this area.
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4.1 Modeling incomplete contracts

From a theoretical perspective, it is useful to model a contract as a mapping
from werifiable events to outcomes. For instance, an insurance contract could
contain a provision that related damage to one’s car (a verifiable event) to a
payment to the insured (an outcome).

In this context, “verifiable” means an event is observable not only by the
parties to the contract, but also by any third party (e.g., a judge) who might be
called upon to adjudicate a dispute. The focus on verifiable events is motivated
as follows. Were an outcome contingent on an unverifiable event (i.e., one not
observable to the third party), then there would be no way for the third party to
judge the extent of breach of contract (if any) or even who breached (if anyone
did). Hence, a contractual obligation that is contingent on an unverifiable event
cannot be effectively enforced by a third party.

In the incomplete-contracts literature, it is standard to assume that the
parties to a contract can observe events that cannot be verified by any judge.
In the parlance of the literature, such events are described as observable, but not
verifiable. As we will see, the parties could ideally wish to base their contract
on such observable, but unverifiable events.

Enforcement would also be difficult if one of the parties to the contract
couldn’t observe an event on which an outcome was contingent (for example,
as in the case of a consumer who cannot tell whether a mechanic has properly
repaired an automobile). That party would not know the extent to which the
other party was out of compliance with the contract (if he was). Such igno-
rance would, thus, make a contract impossible to enforce even through private
sanctions of the sort discussed in §5.4.2 and §5.4.3 below. For this reason ob-
servability is considered a minimal informational requirement for an event to
define a contractual contingency.

To be more formal, if we take € to be the set of verifiable events (with w a
representative element) and A to be the set of outcomes, then a contract can be
seen as a mapping, C': Qc — A, where Q¢ C Q. Contractual incompleteness
can, then, be seen as situation in which the parties to the contract would or
should ideally wish to base their contract on some set other than Q¢ (for ex-
ample, Q if Q¢ C ; or the set O of observable events).

‘Within the economics literature, the terms verifiable and observable are typ-
ically employed without any explicit consideration of the costs associated with
investigation, measurement, documentation, or monitoring; that is, activiti
necessary to make information useful contractually. To an extent, one implicit
set of assumptions typically employed is that observable events are observable
at no cost, similarly for verifiable events, while unverifiable events would be
verifiable only at a prohibitive cost (possibly infinite). As Hermalin and Katz
(1991) point out, events can be “partially” verifiable in the sense that although
a third party cannot observe them with the precision of the parties to the con-
tract, a third party can still observe some information about the event that
s him or her to update his or her beliefs about what happened in a way
useful for adjudication (see discussion below in §4.1.3 and §4.3.1). In any case,
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whatever the costs of observation and verification, they are almost always taken
to be exogenous to the model. Endogenizing these costs through the design of
measurement or monitoring systems remains, for the most part, an important
area for future research.

4.1.1 Literal incompleteness and unmapped contingencies

Following Hermalin and Katz (1993), we make a distinction between literal
incompleteness, which we consider now, and economic incompleteness, which
we address in §4.1.3.4

A contract is literally incomplete if an event or contingency can arise that
is not anticipated by the contract; hence, the contract is silent with respect
to what should happen given this event or contingency. Literal incompleteness
corresponds to a situation in which there are elements of 2 not in Qc. Ayres
and Gertner (1989) refer to such as elements as “gaps.” Other scholars have
referred to them as unforeseen contingencies. Let Q¢ denote the set of gaps or
unforeseen contingencies (i.e., Qo = Q — Q¢).

The assumption of literally incomplete contracts has played an important
role in law & economics (both implicitly, as in Shavell, 1980, and Rogerson,
1984, and explicitly, as in Goetz and Scott, 1981, Ayres and Gertner, 1989,
and Hadfield, 1994). Nonetheless, as Hermalin and Katz (1993) observe, it is a
potentially problematic assumption, because it is so easy to complete contracts
by adding a stereotypical residual (“none-of-the-above”) clause to a contract.
That is, literal completeness can be achieved simply by adding a clause that
states, “if an event (contingency) other than those listed above occurs, then the
outcome shall be ...”

In order to explain literally incomplete contra consequently, it is not
enough to assume that the parties fail to foresee some contingencies. It would
seem necessary to assume also that the parties fail to foresce that they could
fail to have foreseen some contingencies.

Alternatively, one might assume the gap is rational, insofar as there is some
affirmative reason why the parties deliberately left contingencies unmapped.
One reason could be that the parties are content to let the courts apply a
particular outcome, and this outcome is no worse than what the parties might
have provided on their own. Under traditional common law, for instance, courts
often responded to contractual gaps by treating the contract as a nullity, on the
grounds that there had been no “meeting of the minds.” The result would
be that the parties would be left where they lay when the contingency arose
(although parties who had partially or fully performed might be entitled to a
refund or to restitution of any value conferred on the counterparty). Modern-
day courts, in contrast, are more likely to react to a gap by trying to fill it with
either an objectively reasonable term, or with their best guess as to what the
parties would have wished had they negotiated over the contingency in question.

49 Ayres and Gertner (1992) refer to the first type of incompleteness as “obligational” and
second as “insufficiently state contingent.”
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(Although if the gaps are too significant or the parties’ hypothetical wishes too
unclear, the traditional approach of declaring the contract to be at an end is
still a real possibility.)

To the extent that courts apply a predictable default rule in such situations
(or even an unpredictable one), one could say that there is no such thing as
a literally incomplete contract—rather, the implicit residual clause is just that
the parties agree to go to court—or follow existing legal requirements that they
pursue private arbitration or other method of dispute resolution—and abide by
any result that is reached there. At a semantic level, such logic is unassailable,
if perhaps unappealing to those worried about truly naive parties who indeed
failed to foresee that might have failed to have foreseen a contingency.

4.1.2 Linguistic under- and overdetermination

In many situations in which a contract does not point to a clear outcome, the
problem is not that the parties have said nothing; rather, it is that they have
said too little or too much. For example, the parties might provide multiple and
inconsistent provisions dealing with the same event. Alternatively, the parties
might use terms that admit multiple meanings or that depend on other terms
of the contract.

One could treat such cases as equivalent to contractual gaps, arguing that,
if the parties have not settled a term definitively, they have not settled it at
all, but this interpretation does not appear to comport with the behavior of ei-
ther legal institutions or actual bargainers. An alternate approach, accordingly,
would be to model contracts not as single-valued functions, but as multi-valued
correspondences. Formally, instead of representing a contract as a mapping
of the form C : Q¢ — A, we could represent it as a mapping of the form
C : Q¢ — P(A) where P(A) denotes the power set of A.°° Under this inter-
pretation, incompleteness would arise whenever the contract mapped an event
to a set with more than one outcome, so that the person applying the contract
would have to choose among those outcomes based on extra-contractual factors.

This type of incompleteness has received less attention in the literature, but
some recent work has begun to explore its implications. For instance, a recent
paper by Hart and Moore (2004) models a contract as a list of outcomes to
which the parties are restricted. The determination of which outcome from
that list is implemented occurs through ez post bargaining. Through this ap-
proach, they show that a relatively loose contract (i.e., a relatively long list)
preserves flexibility, allowing the parties to make use of new information that
arises, but at the expense of distorting ez ante investments due to the increased
danger of holdup. Similarly, Ben-Shahar (2004) has argued that courts should
respond to such incompleteness by granting both parties the option to enforce
the agreement on whatever terms are most favorable to the counterparty; such
a response would preserve the benefits of whatever bargain the parties had al-
ready reached, while allowing them to enjoy further gains from trade through

50A sigma field should A be non-denumerable.
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further negotiation.

A criticism of Hart and Moore (2004) is that relies heavily on some strong
assumptions. First, they rely heavily on the observable but unverifiable distinc-
tion. As Hermalin and Katz (1991) and Maskin and Tirole (1999) note, there
are reasons to doubt this distinction in many contexts. More critically, they also
rely on the ability of parties to carry out what would normally be seen as in-
credible threats. Hart and Moore justify these by appealing to the psychological
tendency of people to sacrifice resources in order to get revenge against those
who have, in their eyes, mistreated them (see Rabin, 1993, for a discussion of
such psychological effects in economic contexts). While such tendencies might
exist among individuals, one is hesitant to assume that sophisticated parties
(e.g., firms) would be prey to such base emotions.

4.1.3 Economic incompleteness and coarse mappings

Much of the economic literature on incomplete contracts has focused on a dif-
ferent standard of incompleteness: A contract is incomplete when the set of
verifiable events is not the same as the set of observable events.’* That is, even
if the contract is literally complete (i.e., Qc = 0) it would be judged econom-
ically incomplete if Q@ # O, where O is the set of observable events. In this
case, the parties would benefit from being able to condition their contractual
obligations more finely (for instance, by allowing an excuse when performance is
commercially impractical), but they cannot do so because the condition cannot
be effectively enforced (for instance, because the court cannot tell the difference
between commercial impracticability and mere seller recalcitrance).

As noted earlier, it is natural to assume O is “larger” than €. In the liter-
ature, there are essentially two ways this assumption is modeled.”®> One is to
define T as the set of observable, but unverifiable events (with representative
element v) and take

O=TX0.

In other words, an observable event is a vector consisting of events that the
parties can observe, but not verify, and events that the parties can both observe
and verify.”® Under this formulation, a verifiable event w reveals not only that

510bviously, both sets must be defined in some way over relevant events; that is, we don’t
want to say the sets differ if the observable, but unverifiable events are irrelevant to the con-
tracting situation. Defining relevance is, however, difficult insofar as one strain of the literature
(e.g., Hermalin and Katz, 1991; Maskin and Tirole, 1999; Edlin and Hermalin, 2001) has been
devoted to showing when the observable, but unverifiable distinction is unimportant; that is,
situations in which the parties can achieve the same outcomes with incomplete contracts as
they could with complete contracts. In such situations, it would be misleading to say that the
observable and verifiable sets are the same over relevant events, because equilibrium play, but
not outcomes, would be different were it feasible to base contracts on the set of observable
events. A definition of relevant events must, therefore, account for potential differences in the
ensuing game, as well as outcomes.

52 An example of the first way is Grossman and Hart (1986). An example of the second way
is Anderlini and Felli (1994).

531t is worth noting that both T and € could, themselves, be vector spaces.
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w has occurred, but also that
v e O, = {v|(v,w) € O}

(the set O, is called the section of O at w). Because, absent additional as-
sumptions, O, = T for all w € €, it might at first seem that knowing that v is
in O, is not useful information. But if some (v,w) pairs are impossible, then
some sections satisfy O, C T and, therefore, learning w can lead to inferences
about which v occurred.

In such situations, a so-called “forcing” contract (as in Harris and Raviv,
1978) could be useful. Suppose the parties wish to induce one party, “the
actor,” to choose a specific 0. If there are w such that © ¢ O,,, then those
w constitute proof that the actor has not chosen the desired action and the
contract can, therefore, threaten the actor with sufficient punishment should
such w occur that he would never choose an v € O,,. Hence, some undesirable
actions can be avoided. Ideally, if there is a subset Qy C Q such that, for all
v # 0, v € O, for some w € Qp, but 0 ¢ O, for any w € €y, then © can be
achieved by a contract that sufficiently punishes the actor for any w € Qg and
rewards him only for w € Q\Q0.%*

Even if all (v, w) pairs are possible —so O, = T the conditional distribution
of v given v € O, may differ from the distribution given v € O, w # w’. Such
differences in distributions can be very powerful, often allowing contractual
solutions that replicate the outcomes that would have occurred were the parties
able to contract on O directly (see discussion in §4.3.1; also Hermalin and Katz,
1991).

The second way economic incompleteness can be understood is to take § to
be a partition of O; that is, each w is a subset of O, any given element of O can
be in only one w, and the ws, as a class, contain all the elements in 0.%° Of
course, to make this interesting, there must be at least one w with two or more
elements of O in it; that is, for this w at least, learning w does not perfectly
reveal the observable information. Conversely, economic completeness would
correspond to a situation in which each w contained a single element of O.

The standard interpretation of this second representation of economic incom-
pleteness is that there is inherently no difference between what is observable and
what is verifiable, except that it is impossible or prohibitively expensive to de-
scribe the observable events with sufficient precision in a contract.”® Instead,
the observable events can only be described coarsely; so that different observable

54The notation S\7 denotes the set whose elements are in S but not 7 (i.e., S\7T = SNT°).
55Formally, the ws satisfy
wNw' =0, Yo # w'; and U w=0.
wen

This second way of representing economic incompleteness can be seen as a special case of the
first in which O C T x © such that O, N O, = 0 for any two w, &’ and U,cq Ow = Y.

56Typically these costs are taken to be “writing costs.” They could also, as Rasmusen
(2001) notes, be due to “reading” costs.
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events get lumped together in a single w. For example, consider the “contract”
between us, the authors of this chapter, and the editors of this volume. Without
effectively writing the chapter themselves, it is impossible for the editors to stip-
ulate fully what the chapter should look like; the best they can do is stipulate
the topics to be covered and the overall length of the chapter.

4.1.4 Discussion

Each of these models of contractual incompleteness has some appeal, though
none is entirely satisfactory as a complete account of the phenomenon. To
illustrate, consider the case of Spaulding v. Morse, in which a divorcing couple
entered into a maintenance agreement under which the husband agreed to pay
child support of $1200 per year until the couple’s son entered some “college,
university, or higher institution of learning ...,” and $2200 per year for four
years thereafter. The dispute arose when the son completed high school and
was immediately drafted into the Us Army, and the husband took the position
that his contractual obligation was suspended while the son remained in military
service. One can view this dispute as arising from literal incompleteness if we
say that the contract simply did not provide for the case in which the son was
drafted into the army. In order to take this view, however, we must read the
term in question in a non-literal way, since a literal reading makes it appear to
be a residual clause. (That is, it appears to say that so long as the son never
started college—e.g., if he chose to pursue a military career or even if he were
killed in combat—the husband would be required to make yearly payments in
perpetuity.)>”

One can alternatively view the dispute as arising from linguistic underde-
termination if we focus on the phrase “child support.” Does the phrase simply
refer to any payments made for the benefit of the son, or is it instead limited
to payments that are objectively necessary for the son’s adequate maintenance?
Ordinary language is probably not precise enough to provide a definitive answer
to this question, and the best response may be to say that the phrase can mean
either or both.

Finally, we could view this dispute as a case of economic incompleteness if we
assume that what the parties actually wished to do was to condition payment on
the son’s need for maintenance (an observable but perhaps not verifiable event)
but that they instead conditioned on the son’s not yet having completed four
years of college (a coarser but perhaps more easily verifiable proxy). Had the
parties been able to describe the former condition at reasonable cost in their
divorce settlement, the whole dispute could have been avoided. On the other
hand, it is not clear that the couple had such a clear purpose in arriving at the
clause in question. Another possibility is that the husband simply wished to

57Nobody in the case made this argument, however, not even the wife. Instead, the court
found in favor of the husband, on the grounds that the unstated purpose of the clause was
to provide financial support for the son in his minor years, and once the Army had taken
responsibility in this regard, the purpose had been served.
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pay as little as possible, the wife wished to receive as much as possible, and the
clause was a rough compromise.

As the example indicates, modeling contracts as a formal mapping from
events to outcomes is useful, but it could fail to capture two important real-
world features of the situation—mnamely, that parties do not always possess a
well-specified understanding of the domain of possible events, either ez ante or ex
post and that they write contracts in ordinary language with all its ambiguities,
rather than in the formal but restricted language of mathematics. This is not
to say, however, that such failures necessarily invalidate or diminish the insights
of formal modeling. Nor is it to say that formal modeling can’t deal with these
features should they be important. Certainly, the first could be readily modeled
by incorporating some uncertainty over what the domain of events might be.
The second is potentially trickier, but techniques such as assuming asymmetric
information with regard to the meaning of the terms, uncertainty over their
interpretation, or even suspension of the usual common-priors assumption could
be useful. With all that in mind, the next subsection discusses possible economic
causes of contractual incompleteness.

4.2 The sources of contractual incompleteness
4.2.1 Bounded rationality

A common explanation for incomplete contracts, especially literally incomplete
contracts, is bounded rationality.

The simplest “model” of bounded rationality is that people make mistakes.
They fail to foresee all possible contingencies and, thus, their contracts suffer
from unforeseen contingencies. However, as noted above (§4.1.1), failure to
foresee certain contingencies need not generate incomplete contracts unless the
parties also fail to foresee that they may fail to foresee certain contingencies.
If the parties recognize their imperfect foresight, then they can complete any
contract with a residual (“none-of-the-above”) clause.

Of course, the fact that the parties could complete any contract with a none-
of-the-above clause does not mean that they would wish to do so. After all, they
may fear that the ideal response to different unforeseen contingencies varies with
those contingencies. By its nature, a none-of-the-above clause is a one-size-fits-
all solution. Hence, the parties may wish for flexibility should an unforeseen
contingency occur; legal proceedings can provide such flexibility insofar as the
court’s ruling will typically depend on the contingencies that have occurred.
How the courts should respond to these “intentional” gaps has become an issue
in the literature (see, e.g., Ayres and Gertner, 1989, 1992). We discuss this
literature in §4.4 below.

To an extent, deciding how the courts should respond depends on the reason
for unforeseen contingencies in the first place. As, however, E. Posner (2003a)
points out, economic theory does not offer particularly good or widely accepted
means of modeling unforeseen contingencies (or bounded rationality more gen-
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erally).”® To the extent models of unforeseen contingencies exist, they are too
abstract to be readily utilized in the study of contracts. Admittedly, one could
simply appeal to the existence of gaps in actual contracts to justify assuming
literal incompleteness. Such an atheoretic rationale, however, makes it difficult
to analyze important issues such as how the courts would know whether gaps
are truly mistakes or have arisen because one side or the other is being strate-
gic. This, in turn, affects how the courts should respond to gaps (see Ayres and
Gertner, 1989, 1992, and Shavell, in press).

Although some parts of the literature appeal to unforeseen contingencies as
a possible motivation for economic incompleteness (see, e.g., Maskin and Tirole,
1999), it is difficult to reconcile such bounded rationality with the “dynamic-
programming” rationality (to use Maskin and Tirole’s term) that the incomplete-
contracts literature typically assumes. Other, more rational, explanations for
economic incompleteness strike us as more plausible. We explore some of these
explanations in the next few sections.

4.2.2 Describability and contracting costs

As we observed, a complete contract between us and the book’s editors about
what this chapter should be is rather impractical. If the editors spelled out in
great detail what they wanted, they would, in effect, be writing the chapter
themselves. Their costs of doing presumably outweigh whatever benefits such
detailed contracting would generate. More generally, there is a cost to writing
fine-tuned contracts. In some instances, such as our chapter example, it is
simply impractical to describe the relevant contingencies finely enough.

DESCRIBABILITY. Because describing something can be viewed as an algorithm,
it follows from the mathematics of computability (see, e.g., Boolos et al., 2002)
that it is conceivable that some events or contingencies cannot be described, in
the sense that no algorithm for describing them would ever finish. This point
is made by Anderlini and Felli (1994). An intuitive sense of this idea can be
had by recalling the well-known math fact that the constant 7 cannot be given
a decimal representation; no algorithm could ever complete the task of fully
describing 7 as a decimal number.

Indescribability per se, however, seems a doubtful explanation for economi-
cally incomplete contracts for at least two reasons. First, the parties might be
able to approximate their desired description arbitrarily well (e.g., 3.1415 might
be a good enough approximation of 7); therefore, they suffer arbitrarily little
from the indescribability of a contingency. In fact, Anderlini and Felli prove
just such an approximation theorem. Second, the parties to the contract need
to have internal descriptions of the relevant events or contingencies to know if
they have occurred; hence, if they cannot write descriptions, it is hard to under-

38For a general survey of recent modeling on bounded rationality see Rubinstein (1998).
For a more specific survey on unforeseen contingencies see Dekel et al. (1998) (also see Dekel
et al., 2001).
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stand how they know the relevant descriptions. In other words, if we take the
feasible contractual contingencies to be subsets of some partition of the relevant
state space, then why isn’t the set of observable contingencies this same par-
tition?> And, if it is, then there is no practical difference between observable
and verifiable; that is, the contract is not economically incomplete.

DESCRIPTION COSTS. A better way to proceed is to assume that the relevant
states can be described (or described arbitrarily finely), but to recognize that
the costs of doing so can sometimes be so large as to render detailed descriptions
impractical (see, e.g., Dye, 1985). The chapter-writing example given earlier is
an example of such a situation.

Having recognized that contract costs are increasing in the details of the
contract,%” the next question is how to balance the marginal gain from more
details against these marginal costs? As it turns out, however, in many settings
the marginal benefit of adding details is zero; as Hermalin and Katz (1991) and
Maskin and Tirole (1999) show, even rough descriptions can be sufficient for
the parties to do as well as they could were it practical to write very detailed
contracts. We return to this point later.

Another reason the marginal benefits to the parties could be small is that
the courts will fill in or interpret the missing or vague terms (see, e.g., Ayres
and Gertner, 1989, 1992, or Shavell, in press). Hence a model of how the courts
enforce incomplete contracts is essential to an analysis of the effort that parties
should make to make their contracts more precise.

EVALUATION AND EXPERTISE. It is possible that even if a judge, or other
adjudicator of contractual dispute, can observe a relevant variable, he or she
may not properly evaluate it. His or her evaluation could differ from that of the
parties to the contract, perhaps because of a lack of expertise in the relevant
field. This idea can be captured by assuming that, when the parties observe ,
the judge observes (concludes) z + ¢, where ¢ is the judge’s error in evaluation.
The error, ¢, could also be introduced because the judge reads or interprets the
contract differently than the parties intended. (The model, which we consider
in §4.4.1 infra, on form versus substance also touches on this point.)

‘While such errors might, at first, seem to render the relevant variable essen-
tially unverifiable, the parties can, in some circumstances, do as well as they
would were the judge to observe the relevant variable without error (Hermalin
and Katz, 1991). We return to this point later in §4.3.1.

59Let ¥ be the state space. What can be described, the verifiable events, are subsets of ¥
(i.e., w C X for all w € Q, where Jw = ¥ and w Nw’ = ). But if, as seems reasonable, what
the parties can describe in writing is the same as what they can describe to themselves, then
each w is, then, an element of © and O = Q. [In a sense, this is reminiscent of Wittgenstein’s
(1922) Proposition 7 that what we can’t think about, we can’t verbalize.]

600ne can model contracts being more detailed by assuming that there is an order, >, on
partitions of O, such that Q; = Q; (i.e., a contract based on €; is more detailed than one
based on ;) if for each w; € ©; there exists an w; € Q; such that w; C w; and for at least
one w; € Q2 there exist w; and W/ in ©; such that w; Uw] C wj.
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4.2.3 Complex environments

Segal (1999a) suggests that economically incomplete contracts can arise when
the contracting environment is complicated. In his model, the parties wish to
trade one “widget” from a set of different widgets. As the number of potential
contingencies (i.e., widgets in the set) rises, the optimal second-best contract
does increasingly worse. In the limit, the optimal second-best contract does
no better than the simple incomplete contract (equivalently, in his model, no
contract). The reason for this worsening performance is that, as the number
of contingencies rises, the number of incentive constraints increases. As in all
optimization problems, as the number of constraints increases, the optimality of
the solution decreases (at least weakly). Given that writing complex contracts
is costly, there is a cutoff point at which the environment is so complex that the
simple, less costly contract is superior to a complex contract.

Segal’s model, while elegant, rests on a number of strong assumptions.
Among these is the assumption that almost no variable of interest is verifiable,
despite many of them being observable (his Assumption 2, page 60). If either
the optimal widget to trade is known ez ante or which is the optimal widget
to trade can be verified ex post, the model collapses. As we have observed, the
assumption of observable but unverifiable can be a questionable one, especially
in many of the contexts to which this model is intended to apply.

4.2.4 Asymmetric information

As noted in §2.3.2, informational asymmetry at contracting can lead to dis-
tortions in the contract that is written. Spier (1992) builds on this idea by
suggesting that one consequent distortion could be contractual incompleteness.

A simple model can serve to illustrate her idea. Suppose a manufacturer
needs a part for one of its manufacturing machines. The manufacturer can have
the part sent by a default carrier, in which case the part will certainly arrive
in two days. Normalize the default carrier’s price to be 0. Alternatively, the
manufacturer can contract with an express carrier. If the express carrier makes
no special efforts, the part will arrive in one day with probability 1 —¢ € (0,1);
with probability ¢ it arrives the day after that. For simplicity, take the express
carrier’s cost when it makes no special efforts to be 0.51  Alternatively, by
spending ¢ > 0, the express carrier can ensure the part arrives in one day. Let
L > 0 be the amount per day that the manufacturer loses from the idle machine.
If the manufacturer selects the default carrier, its payoff is —L. If it selects the
express carrier, but no special efforts are made, its expected gross payoff is —¢L.
If it selects the express carrier and special efforts are made, its expected gross
payoff is 0; but, in this case, the express carrier’s gross payoff is —c. Assume
that there are two types of manufacturer, 0 and 1, with

qli1 >c>qLy.

61Making it a positive amount does not alter the analysis materially, while setting it to zero
simplifies the notation.
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Observe that it would be welfare maximizing to have the express carrier make
special efforts for a high-value manufacturer (type 1), but not for a low-value
manufacturer (type 0). Let 6 € (0,1) be the probability that the manufacturer
is type 1. Hence,

EL=0L,+(1—-0)Lo.

Assume that the manufacturer’s type is its private information.

To close the model, we need to make some assumptions about bargaining
between the manufacturer and the express carrier. Assume that if the express
carrier can’t infer the manufacturer’s type, then the express carrier and manu-
facturer set the price through Nash (1950) bargaining over the expected surplus,
EL — gEL. In that case, the price is

1
pu=5(1-qEL.

Assume the parameters are such that
—qLo —pu>—Lo

(this clearly holds for low values of ¢). Because it is welfare reducing for a
low-value manufacturer to request special efforts, we can assume that the ex-
press carrier interprets any request for special efforts to be from a high-value
manufacturer. In this case, total surplus is Ly — ¢. If bargaining is again Nash
bargaining, then the resulting price is

_Lite
p1772 .

Finally, consider a high-value manufacturer who is deciding between asking
for special efforts—and thus revealing its identity—or pooling with low-value
manufacturers and not asking. Its expected net surplus in the first case is —p;.
Its expected net surplus in the second case is —qLi —p,,. It is readily shown that
there exist parameter values such that latter exceeds the former (e.g., ¢ = 2,
Ly =5, Ly =3,q=1/2, and § = 1/4 would work). Hence, it is possible
that asymmetric information leads to a form of contractual incompleteness:
Although it would be welfare improving for a high-value manufacturer and the
express carrier to have a contingency in their contract requiring the carrier to
make special efforts, they don’t have such a contingency in equilibrium.

4.2.5 Verification costs

In much of the contracting literature, it is assumed that, if information is ver-
ifiable, it can be verified costlessly. In real life, however, information is made
verifiable at a cost (e.g., surveillance monitoring, auditing, and record keeping).
If such costs are large relative to the benefits that complete contracting affords,
the consequence will be incomplete contracts.

There is a strand of the literature on “costly state verification,” starting with
Townsend’s (1979) seminal article, that considers, in part, the consequences of

s
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an inability to verify payoff-relevant variables due to the cost of verification. The
principal concern of this literature has been on financial contracting; particularly
the decision to use debt rather than equity.5?

4.2.6 Dynamic inconsistency with respect to renegotiation

A common, although not universal, view in the economics literature is that
parties never “leave money on the table” even on out-of-equilibrium paths. More
precisely, should the parties ever reach a point at which it is common knowledge
that the allocation dictated by the contract is Pareto inferior, the parties will
renegotiate the contract. This ability to renegotiate undermines the value of
contracts that rely on Pareto-inferior allocations as threats should one or both
parties deviate from their contractual obligations. In the lingo of the literature,
such contracts fail to be renegotiation proof. That contracts be renegotiation
proof is, therefore, often a requirement imposed in the literature.

To illustrate the concept of renegotiation-proofness and how it can lead to
incomplete contracts, we briefly review the Fudenberg and Tirole (1990) model
of renegotiation in agency. In a standard agency model, to induce the agent to
work hard, the principal and agent agree to a contract that makes the agent’s
compensation contingent on the outcome (e.g., salespeople’s compensation is
frequently tied to their sales). Such a contract is, however, generally not first-
best optimal because it causes a risk-averse agent to bear risk. Fudenberg and
Tirole consider what happens in the standard model if there is a period after
the agent has committed his effort but before its outcome is known (e.g., after
he is back from his sales calls, but before the orders arrive) during which the
principal and agent can renegotiate. Observe that if, as is typically assumed,
the principal is risk neutral, then it is common knowledge that leaving the agent
with risky compensation is inefficient; the parties should renegotiate to a fixed,
non-contingent wage for the agent. However, a rational agent would forecast
such renegotiation and, thus, that his compensation will ultimately be unrelated
to his effort. But if it is unrelated to his effort, then he has no incentives to work
hard. While Fudenberg and Tirole show that there are ways to restore some
incentives, the potential for renegotiation limits their effectiveness. Moreover,
a consequence could well be that the parties forgo using an incentive contract
even though they would use one were renegotiation not possible.

This last point shows how the threat of renegotiation can lead the parties to
use less complete contracts than they would were renegotiation infeasible. That
is, while they might wish to write a contract contingent on the outcome, they
can’t. Schwartz and Watson (2003) consider the relation between contractual
complexity and the feasibility of renegotiation in greater depth, with a particular
emphasis on law & economics issues.

62See, for instance, Webb (1992) or Hart and Moore (1998).
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4.3 Consequences of contractual incompleteness
4.3.1 Does incompleteness matter?

A debate has emerged in economics as to whether incomplete contracts matter.
Specifically, even if it is accepted that contracts are incomplete, are there ways
for the parties to effectively contract around the incompleteness?

Hermalin and Katz (1991) offer one model in which incompleteness doesn’t
matter. Let T denote the set of observable, but unverifiable variables. Assume
that T is finite. Let € denote the set of verifiable variables. Take it to be finite
as well, with V elements indexed by n. Let there be two parties to the contract:
the agent and the principal.

The agent chooses v € T. The principal has preferences over the vs. Suppose
that the agent is willing to sign a contract with the principal if his equilibrium
(expected) utility is at least some reservation level, which we can normalize to
be zero. Let w denote the agent’s gross utility and let w — d(v) denote his net
utility (d : T — R4). Assume it costs the principal c¢(w) if the agent receives
gross utility w, where c(-) is increasing and strictly convex.®® Finally, assume
that the conditional distribution of the verifiable variable, w, depends on the v
chosen; specifically, let m,(v) = Pr{w,|v} and let

w(v) = (m(v),....7n(v))

be the density over Q induced by v.

Suppose that the principal wants the agent to choose a specific v*. If we
assume that the principal has all the bargaining power, her ideal would be a
contract in which the agent agrees to choose v* in exchange for a net utility
of 0, which costs the principal ¢(d(v*)). Except in the special case where v*
minimizes d(v), this ideal contract is infeasible because v is not verifiable and
the agent prefers an v other than v*.

A feasible alternative is a contingent-compensation contract; the principal
agrees to provide utility level w,, should verifiable outcome w,, occur. Let w =
(w1,...,wy). Such a contingent contract will be agreeable to the agent and
induce him to select v* if

and (7)

w(v*)-w—d(v*) >0
)= 7w(v)-w—d(v) for all v e T\{v"}. (8)

>
w(v*)-w—dv*) >
Condition (7), the individual rationality constraint, is the condition that the
agent agree to the contract. Condition (8), the set of incentive compatibility
constraints, is the condition that the agent prefer choosing v* to any other v.
Suppose the principal has all the bargaining power. It is a well-known result
(see, e.g., Grossman and Hart, 1983) that if a contract (a vector w) exists
satisfying expressions (7-8), then there exists one such that (7) holds as an
equality. Because that contract minimizes the principal’s expected cost, she

63 A natural interpretation is that the agent is risk averse, while the principal is risk neutral,
in which case ¢(-) is the inverse function of the agent’s utility function.
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will offer that contract. Under general conditions (see, e.g., Grossman and Hart,
1983), Var(w|v*) > 0. Hence, by Jensen’s inequality, E{c(w)[v*} > ¢(d(v*)):
that is, even if the principal can devise a contract to implement v*, it will
cost her more than the ideal contract would were v verifiable. It would seem,
therefore, that there is an adverse consequence to v not being verifiable.

This last conclusion, however, need not follow if the parties have time be-
tween the realizations of v and w to renegotiate the contract. Suppose that the
principal retains all the bargaining power in renegotiation.’ Because, here, the
principal observes v, the problem identified by Fudenberg and Tirole (1990) is
not triggered by renegotiation (see discussion in §4.2.6). Because the principal’s
cost increases with the variability of w, the principal would offer, in renegotia-
tion, a non-contingent w, w. Because the agent’s cost from selecting v is sunk
at the point of renegotiation, he will accept @ if and only if w > 7(v) - w. As
she has all the bargaining power, the principal will choose the lowest such @,
namely the one that just equals 7w(v) - w. Hence @ is a function of v, which we
indicate by writing w(v). By Jensen’s inequality, c¢(w(v)) < E{c(w)[v}; that is,
renegotiation lowers the principal’s cost. Moreover, because w(v) = m(v) - w,
it is readily seen that anticipation of such renegotiation does not change the
individual rationality nor incentive compatibility constraints (7-8). Moreover,
from (7), we see that w(v*) = d(v*). We therefore have

Proposition 6 Suppose that renegotiation is possible. If a contract w exists
that satisfies individual rationality and incentive compatibility (i.e., expressions
7 & 8), then even though v is unverifiable, the principal can achieve the same
outcome as she could if it were verifiable.

In other words, in this context, the distinction between observable and verifiable
is not relevant to the outcome.

Proposition 6 rests on the existence of a w satisfying expressions (7-8).
Fortunately, the conditions for such a w to exist are rather minimal. Somewhat
loosely, it is sufficient that the distribution over w induced by v* be distinct
from the distributions induced by the other v.9

Proposition 6 also rests on the supposition that renegotiation is possible;
that is, that there be a lag between when v is chosen and when w is realized.
Renegotiation would seem possible in many contexts of interest. For instance,
if w is a judge’s observation and, thus, a ruling as to the value of v, then the
parties presumably have time to renegotiate prior to the judge’s verdict.

A provocative way to summarize this is as follows: Even when critical vari-
ables are not verifiable, parties can often present some relevant evidence that

64Edlin and Hermalin (2001) extend the analysis to a broader set of bargaining games in
renegotiation.

%5Formally, it is sufficient that 7w(v*) not be an element of the convex hull of {m(v)[v €
T\{v*}}. As Hermalin and Katz (1991) discuss, this condition is readily met in most situa-
tions of interest. As Edlin and Hermalin (2001) show, for more general bargaining games in
renegotiation, a slightly stronger condition could be required: there exist a subset * of Q
such that Pr{w € Q*[v*} > Pr{w € Q*|v} for all v € T\{v*}.
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is informative, in a noisy way, about the critical variables. If renegotiation is
feasible, then, by contracting on this relevant evidence, the parties can typically
write contracts as if the critical variables were verifiable.

Renegotiation a la Hermalin and Katz is a particular type of game or mech-
anism. If a larger set of mechanisms is considered, one would find that the
observability-verifiability distinction is irrelevant under an even wider set of cir-
cumstances. In a series of articles, Maskin and Tirole do just that, considering
mechanisms more generally (see, e.g., Maskin and Tirole, 1999; see, also, Tirole,
1999, for an overview).

In a mechanism, the parties send messages to the mechanism arbitrator
(possibly the judge or other dispute adjudicator) about the variables they can
observe. As Farrell (1987b) notes, perhaps the earliest recorded use of a “mech-
anism” is the one King Solomon used to determine which of two women claiming
to be the mother of a child was the true mother.

A review of mechanism design is beyond the scope of this chapter. We can,
however, give a sense of its application in this context. Suppose that there is
some task that either of two parties, 1 or 2, could do. After contracting, the
parties observe their costs (¢, ¢2) = v of doing the task, but cannot verify them.
Suppose that ¢; € {L, H}, where L (low) is smaller than H (high).

Efficiency requires that the party with the lower cost do the task. The
parties might further wish to have the one who doesn’t do the task partially
compensate the other (i.e., pay some portion of the cost). But, by assumption,
the parties cannot write such a contract directly because it would be contingent
on the realizations of their costs. Fortunately, however, a mechanism can be
constructed that replicates the desired outcome: Both parties simultaneously
announce their individual costs (i.e., 1 announces ¢; and 2 announces ¢3). The
following rules govern what happens next:

e If they announce the same cost, then a coin is flipped. The loser of the
coin flip has to do the task, but is paid ¢/2 by the winner, where ¢ is the
commonly announced cost.

e If they announce different costs, then the lower-cost party must do the
task, but she is paid H/2 by the high-cost party.

If the parties announce truthfully, then the allocation of the task will be
efficient. It remains, however, to check that the parties will announce truthfully
in equilibrium (i.e., that the mechanism is incentive compatible). There are
three cases to consider. In each, we are assessing whether truth telling is a best
response to truth telling; and, therefore, does a truth-telling equilibrium exist.

1. v = (L,L). If a party announces truthfully, she expects to get

(LN L (LY L
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If she lies, she expect to get —H/2; hence, she does better to tell the truth
than to lie.
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2. v = (H,H). If a party announces truthfully, she expects to get —H/2
(see calculation above). If she lies, she must do the task, but is paid H/2;
hence, her net is —H/2. She does least as well to tell the truth; that is,
truth telling is a best response.

3. v = (L,H) or (H,L). Consider the higher-cost party. If she tells the
truth, she expects to get —H /2. If she lies, she expects to get

LN (LY H
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so truth telling is a best response. Consider the lower-cost party. If she
tells the truth, she expects to get H/2 — L. If she lies, she can expect
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she does better to tell the truth.

Because

Although such mechanisms have an artificial feel to them, they can often
be converted into more realistic looking contracts. For instance, the above
mechanism can be converted into an option contract: Party 1 is obligated to do
the task and Party 2 is obligated to pay Party 1 H/2. However, Party 2 has the
right (the option) to assume responsibility for the task if he wishes and, if he
assumes responsibility, then Party 1 is obligated to pay him L/2. It is readily
verified that Party 2 never gains from exercising his option if ¢c; = H and always
gains if ¢co = L. Hence, Party 2 assumes responsibility only if he is low cost,
which ensures that the task is always undertaken by the lower-cost party.

The above mechanisms are balanced, in the sense that any payment made by
one of the parties is received by the other. The literature generally restricts itself
to balanced mechanisms; in part, this is done because unbalanced mechanisms
seem at odds with what we observe in real life and, in part, because unbal-
anced mechanisms are too strong. The entire observable but unverifiable notion
could be rendered completely meaningless, for instance, by using an unbalanced
“shoot-them-both” mechanism: The judge asks the parties to simultaneously
state what the observable variables are. If their reports agree, then the contract
is enforced as required given the commonly reported realization of the variables.
If their reports differ, then they are both shot (punished severely enough that
neither side would willingly make a report that he or she knew differed from the
other side’s). Truth telling is an equilibrium of such a mechanism and, among
the many equilibria, is arguably focal.®

66 Although truth telling is a focal equilibrium given no pre-mechanism communication, it is
not clear that this mechanism would work if pre-mechanism communication were permitted.
That is, if you hear the other party say on the way up the court steps, “I will announce X,”
then you would also have to announce X even if that is neither the truth nor an advantageous
statement.
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4.3.2 The holdup problem and renegotiation

As discussed in 2.5.2 above, the possibility of holdup helps explain duress and
related limitations on contractual freedom. The holdup problem has also been
the subject of intense research in the area of incomplete contracts.%” This
recent work has focused on the extent to which contract design can provide
an alternative mechanism for addressing policing holdup in situations where
judicial intervention is unavailable or impractical. As such, this research can
be seen as a particular application of the question, considered in the previous
section, “does incompleteness matter?”

An example illustrates the problem. One firm, A, is to develop a product
that a second firm, B, will market (4, e.g., is a studio and B is a film distri-
bution company). Because of its expertise, B can observe the quality of the
product A has produced; yet quality could be sufficiently amorphous that it
would be difficult, if not impossible, to describe in a contract or verify in court
unambiguously. Setting incentives correctly would, thus, seem problematic. If
B commits to buy the product at a fixed price, then A, acting opportunistically,
has no incentive to invest enough in producing a quality product. If the contract
is a revenue-sharing contract, then A and B’s incentives could be too weak be-
cause of the teams problem (Holmstrom, 1982). Finally, if no contract is signed
in advance, but the parties bargain after A has developed the product, then
B could holdup A—that is, capture some of the value A creates by bargaining
opportunistically—thereby adversely affecting A’s incentives.

Demski and Sappington (1991) propose option contracts as a solution to this
problem. Specifically, let I € Z C Ry be A’s investment (in dollars, say) and
B(I) be B’s value of the product as a function of A’s investment.®® Assume
for I and I' in 7 that if I’ > I, then 3(I") > S(I). Suppose that I* is the
optimal investment for A to make. Demski and Sappington’s solution is for
the parties to sign an option contract whereby B has the right to acquire the
product at a strike price of 5(I*). If A underinvests, then B won't exercise the
option, so A loses. It is a waste for A to overinvest. Hence, A should invest
the appropriate amount exactly and B, being indifferent between exercising or
letting the option lapse, can be assumed to exercise in equilibrium. Any desired
sharing of expected surplus can be achieved through non-contingent transfers.

The Demski and Sappington solution is, unfortunately, vulnerable to rene-
gotiation (Edlin and Hermalin, 2000). Recall that B is indifferent between
exercising its option and letting it lapse, but exercises in equilibrium. Recog-
nizing that, at the exercise date, its payoff is thus independent of its decision, B
should pursue the following strategy: Let its option lapse, but then approach A

67A partial list of articles in this area is Bernheim and Whinston (1998), Che and Hausch
(1999), Chung (1991), Demski and Sappington (1991), Edlin and Hermalin (2000), Edlin and
Reichelstein (1996), Grossman and Hart (1986), Hermalin and Katz (1993), MacLeod and
Malcolmson (1993), Néldeke and Schmidt (1995, 1998), and Rogerson (1992).

683(I) could be an expected value and it subsumes B having made the optimal marketing
decisions conditional on 1.
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about renegotiating a deal at a lower price.%? Because there would otherwise be
no rationale for trade, it must be that the product is worth less than 5(1*) to A.
Hence, there is a gain to the parties from negotiating a new price and, by the
logic of the Coase theorem (see §2.2.2), they presumably will. Because the new
price will be less than §(1*), this strategy of B’s dominates a strategy of simply
exercising the original option.”™ As a rational player, A will anticipate this; that
is, that it will ultimately be held up despite the option contract. Anticipation
of holdup will adversely affect A’s incentives.

Some authors (e.g., Bernheim and Whinston, 1998; Néldeke and Schmids,
1998), have sought to restore the capacity of option contracts to solve the holdup
problem. Their approach has been primarily to allow the parties to structure
the option contracts in such a manner that the contracts are robust to the sort
of renegotiation described above.

Edlin and Hermalin (2000) are less sanguine than these other authors about
the parties’ ability to make their contracts robust to renegotiation. Accordingly,
they ask whether option contracts could still work, even given the threat of
renegotiation, if the strike price is lowered from 3(I*) to a more appropriate
level? If the derivative at I* of the product’s value should it remain in A’s
hands is greater than dB(I*)/dI, then it is possible to achieve the efficient
outcome using an option contract (with a strike price below 5(1*)). If, however,
dB3(1*)/dI is greater, then Edlin and Hermalin prove that no contract (option
or otherwise) can achieve the efficient outcome. To summarize: Recognizing
the possibility of renegotiation, if any contract can achieve an efficient outcome,
then an option contract can; but there are circumstances in which no contract
achieves an efficient outcome.™

The literature on holdup problems yields, therefore, a mixed message with
regard to the importance of the distinction between observable and verifiable.
Under a variety of conditions, the distinction is ultimately meaningless, but
there are circumstances in which the distinction is important. It is worth not-
ing that, in terms of information, this literature has considered a rather stark
world—if a variable is unverifiable, then it is (often implicitly) assumed that
there is no correlated signal that is verifiable. As discussed in the previous

6911 a technical sense, this is mot renegotiation insofar as the original contract has been
honored—B had the right not to exercise the option. B is, in a technical sense, engaging in
new negotiations following the expiration of the original contract.

70This argument doesn’t hold if the bargaining game in renegotiation gives all the bargaining
power to A; see Bernheim and Whinston (1998) and Edlin and Hermalin (2000) for differing
views on the feasibility of (essentially) assigning the bargaining power to A ez ante. In
addition, it could be welfare improving for the law to adopt rules that prevent renegotiation
(Shavell, 2005); although, as noted in footnote 69 supra, technically this bargaining between
A and B is not renegotiation, but new negotiations following the expiration of the original
contract.

T'When first-best efficiency is not attainable, Edlin and Hermalin (2000) show that a simple
sales contract is the second-best efficient contract. Because a simple sales contract can be
replicated by an option contract with a very high strike price, there is a sense in which the
optimal contract is always an option contract.
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subsection, were such signals to exist, then the circumstances in which this
distinction mattered would be even further circumscribed.

4.4 Legal doctrines addressing contractual incompleteness

Given the complexity of the foregoing theoretical discussion, it should not be
surprising that a significant portion of the law of contracts deals in one respect
or another with problems of interpretation. Such problems include: how to
determine whether the parties have entered into a contract, how to determine
the terms of any contract that is formed, and what to do if the contract does
not explicitly or implicitly cover the situation that has arisen ex post. It is not
feasible to review this entire body of doctrine here (for such reviews, sce the
sources listed in §1.3.2), but we can survey the main regulatory strategies that
the law uses to deal with the economic problem of incomplete contracts. We
begin by discussing three major themes that pervade the law in this area—the
role of default terms, the dichotomy of form and substance, and the tension
between objective and subjective modes of interpretation—and then move to a
series of specific doctrinal rules that illustrate these themes in operation.

4.4.1 Contract interpretation generally

THE FUNCTION OF DEFAULT RULES. In §2.1 above, we discussed the role played
by contractual default rules in regulating market failures. The primary function
of such rules, however, is to provide guidance for those interpreting contract
terms on which the parties do not otherwise clearly agree. For example, in an
ordinary sale of goods, the default rule is that the buyer must pay in cash at the
time of delivery; if the parties wish to provide for credit or some other medium
of payment, they must specify so in their agreement. Such default rules extend
to virtually all aspects of contractual agreements, including remedial terms such
as damages; and no legal system could operate without them.

The law and economics literature has taken three main approaches to the
question of how default terms should be set. These approaches should be un-
derstood as reflecting different means towards achieving the goal of an efficient
system for completing incomplete contracts, each of which is premised on a dif-
ferent assumption regarding what types of transaction costs are most empirically
common.

One approach, following the work of Goetz and Scott (1985), argues that
default rules should be chosen to provide terms that would minimize the cu-
mulative transaction costs incurred by parties contracting around them.™ In
the special case where all parties face similar contracting costs and it is equally
costly to contract around all terms, for instance, this implies terms that would
be favored by a majority. If, conversely, some terms are costlier to contract out

"2This argument is typically presented in intuitive form, but it could easily be formalized
along the lines of §2.2.2 supra.
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of or into than others (for example, if it is harder for the parties to specify multi-
factor standards than simple rules), then other things being equal the default
should be set to the terms that are easiest for the parties to escape (Schwartz
and Scott, 2004). One might call this the transaction-cost-reducing approach to
default rules, with the caveat that the underlying concept of transaction costs
may be ambiguously defined.

A second approach recognizes that contracting costs will lead many parties
to stick with a default rule even if it is not the one they would have chosen.
Hence, this approach advocates choosing default terms for their substantive
efficiency. Such an approach is most appealing in settings where there are
substantial network externalities, adverse selection, or bounded rationality in
contracting, so that individual parties are reluctant to depart from familiar and
widely-used terms. For instance, Korobkin (1998a,b) presents evidence sug-
gesting that cognitive and social-psychological factors lead parties to retain de-
fault (or standardized) contract terms that they would be better off contracting
around; and Kahan and Klausner (1997) have argued that the network exter-
nalities are widespread in the corporate and business arca due to the regular
use of standardized forms, the value of which depends on a population of users
who have invested in expertise in its application. This second approach might
be called the central-command approach to default rules.

A third approach, following Ayres and Gertner (1989, 1992), argues that
default rules should be used to encourage informationally advantaged parties
to reveal their types before contracting, even if this means choosing terms that
in equilibrium no one wants to use. They offer as an example the doctrine
of contra proferentem, under which ambiguous contract terms are interpreted
against the interest of the drafting party. Such an interpretation is unlikely
to be what the drafter intended, they argue, but it serves as an incentive for
the drafter to choose clear language that will convey to the counterparty the
meaning of relevant terms. Ayres and Gertner, and much of the literature that
follows, refer to such rules as penalty defaults, because they choose terms that
operate as penalty for nondisclosure; an alternative and perhaps more precise
terminology is to call this the information-forcing approach.

The concept of penalty default has been influential in the literature for its
lucid illustration of the value of screening and signaling models in the analysis of
contract law. Its general applicability in practice, however, is unclear from both
positive and normative perspectives. From a normative standpoint, information
forcing is only desirable under some circumstances; as we discuss in §3.3.3 and
§5.2.7, it may be necessary to allow parties to keep the fruits of their informa-
tional advantage in order to induce them to acquire information initially. And
even when it would be desirable to promote information revelation, a penalty
default rule will fail to provide sufficient incentives in this regard if the value
of the rents associated with informational advantage exceed the penalty. This
can be the case if the informed party lacks bargaining power in a situation of
bilateral monopoly (Johnston, 1990), if the information would reveal trade se-
crets valuable beyond the instant contract (Ben-Shahar and Bernstein, 2000),
or if the asymmetric information is multidimensional and revelation along one
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dimension would allow the recipient to draw inferences about another (Adler,
1999). From a positive standpoint, conversely, E. Posner (2005) has recently
argued that most actual legal rules do not fit the penalty default model, basing
his argument both on a survey of Ayres and Gertner’s original examples, and
on case law generally.

FORM VERSUS SUBSTANCE IN CONTRACT INTERPRETATION. The key policy
question underlying contract interpretation is how thorough the interpretive
process should be; and this question is commonly articulated in terms of the di-
chotomy of form and substance. Specifically, many legal rules law have the effect
of privileging certain interpretive materials and discounting others. Such rules
are often termed formal or formalistic in that they confine attention to a subset
of materials that may or may not give rise to the same inferences as would the
universe of materials as a whole. A more substantive approach to contract inter-
pretation, in contrast, would attempt to come to a more all-things-considered
understanding, based on all of the materials reasonably available. For example,
under the common law, the parol evidence rule (though subject to many excep-
tions) provides that a written document that integrates the parties’ agreement
may not be contradicted or varied by evidence of prior or contemporaneous oral
understandings (E. Posner, 1998). In the absence of a writing, however, a party
may introduce and a court can consider any information it wishes in order to
determine the content of a contractual agreement.

From the economic viewpoint (Katz, 2004), the question of form versus sub-
stance can be assimilated to the problem of optimal information acquisition.
A fuller or broader context can always be purchased, but at a cost of time,
trouble, and interference with incentives, so it pays to stop at some optimal
point. The problem can be formalized as follows: let the decision rule D(-)
denote a function that maps from a set of facts to a legal outcome, for example,
an award of damages. A court’s ex post interpretation of the facts will depend
upon the information available to it, which we can denote by information set
Z. (For example, a court that is aware of commercial trade usage will interpret
the words of a contract differently from one that is not.) This information set
depends on three potential sources: the information embedded by the parties in
the contract itself (denoted as Zy), the information presented by the parties ex
post at trial (denoted as Z;), and the information available to the court based
on its general knowledge and experience (Z,). The information introduced by
the parties in the contract or at trial is a variable that is either chosen in a
cooperative game to maximize their returns from contracting or litigation, or
the equilibrium outcome of a non-cooperative game in which they individually
decide what information to introduce. Introducing information is costly, but
the costs of ez post and ez ante information can interact, and more information
can help the court reach a more efficient decision.

‘Within this framework, a legal interpretation regime consists of a function
R(Zy,1,,1,) that specifies how the interpreting agent combines the three possi-
ble sources of information (for example, the most anti-formalist would be that
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the agent can consider all information available, in which case R would be the
union function). A more formal regime would restrict R by limiting the influ-
ence of certain categories of information; for example, under the parol evidence
rule, all information in Z; that was inconsistent with Z, would be thrown out.
Conversely, a regime that disfavored standardized contracts on the theory that
1o one reads them would throw out any information in Z, that was inconsistent
with Z;. The framework is quite general and can incorporate many types of
evidentiary systems; for instance, in a pure adversarial system, taking to an
extreme the practices of common-law regimes, the agent could not take account
of any information in Z, that was not confirmed by information introduced by
the parties in Z;. (Of course, the rule will affect the content of the information
presented; if extrinsic information contradicting the written contract is ignored,
no one will want to incur resources to present it.)

Given this framework, the expected legal outcome aggregating over all in-
terpreting agents will be V' = ]EG{D(R(IO,II,IQ))}. The parties will choose
what information to embed in the contract, and to introduce at the time of
a dispute, in order to maximize their individual returns in this outcome, and
the lawmaker (who could be the parties themselves specifying in the contract
what interpretation rule they wish to be followed) will choose the function R
in order to maximize expected contractual surplus. From the standpoint of
the lawmaker, this is just a constrained principal-agent problem, the solution
of which depends on the particular costs associated with Zy and Z;, and the
incentive properties of the decision rule D with regard to the primary behavior
governed by the contract (here suppressed in the notation, and assumed to oc-
cur at an intermediate stage between the writing of a contract and the potential
emergence of a dispute).

The considerations that determine the optimal approach to contract inter-
pretation are thus quite broad-ranging. The regime of contract interpretation
will influence contracting parties’ behavior in many respects: with regard to de-
cisions to breach, to take advance precautions, to mitigate damages, to gather
and communicate information, to allocate risk, to make reliance investments,
to behave opportunistically, and to spend resources in litigation, and so on.
Accordingly, it is difficult to draw strong general conclusions regarding how
interpretation should proceed.

If one is willing to make restrictive assumptions about the costs and benefits
of information acquisition, however, it is possible to reach more specific conclu-
sions. For instance, Schwartz and Scott (2004) develop a model in which parties
benefit when their contract terms are interpreted correctly on average, but are
relatively indifferent (due to risk-neutrality) to interpretive variance around the
mean. In this case it would be optimal for courts to make interpretations on a
minimum evidentiary base, because additional interpretative efforts are costly
but provide no incentive benefits from an ez ante perspective. Conversely,
Shavell (in press) assumes that ez ante contract-writing costs are positive and
that it is possible to write at least some interpretative rules so that they can be
applied costlessly (or more realistically, that the marginal cost of applying the
rule is zero given that the parties are going to court anyway). In this case, it
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will be optimal for the parties to leave at least some open contract terms to be
filled in ez post by courts, and if contract-writing costs are sufficiently high, for
courts actually to override the written terms in favor of another interpretation.

Obviously, such assumptions are special; in their absence, perhaps the best
that can be said is that private parties should be allowed the leeway to choose
their favored interpretative regime—a leeway not always recognized by the legal
system. For public lawmakers, who likely lack detailed contextual knowledge
about the costs and benefits of information, however, it is possible to offer some
general rules of thumb. For example, formal interpretation is more efficient,
other things being equal, when (1) ez ante negotiation costs are low relative to
renegotiation costs; (2) either the parties or the tribunal are likely to be biased
in interpreting the contract; (3) the chance of a dispute (or the ex post stakes
in the event of a dispute) are relatively high; (4) legal outcomes are relatively
sensitive to litigation expenditure; (5) specific investments must be undertaken
by persons distant from the transaction, or have value that is relatively context-
independent; (6) the parties have relatively good control over their contract-
drafting agents relative to their negotiating agents; and (7) the parties have
relatively good access to non-legal sanctions. In all these situations, the expected
costs of filling contractual gaps ez post are low relative to the costs of filling them
in ez ante so that it pays to undertake more effort in doing so gaps up front.
Conversely, when renegotiation costs are high, the extent of bias is significant,
and so on, the expected costs of ez post gap-filling are relatively low and it pays
to defer more of this effort until an interpretative dispute arises. The logic here
is analogous to Kaplow’s analyses of the choice between rules and standards
(1992) and the optimal complexity of rules (1995).

It follows from these heuristic principles that substantive interpretation is
relatively more valuable to small and infrequent traders, who are less well-placed
to undertake the fixed cost of detailed ex ante negotiation; who have relatively
poor access to reputational networks ez post; who are likely to do their own
contract negotiating but to contract out when acquiring legal services; who are
less likely to be able to recover specific investments in substitute exchanges; and
who possibly are less likely to face bias in ex post judicial tribunals. Conversely,
large and experienced traders should prefer their contracts to be governed by
relatively formalistic rules of interpretation. This distinction is consistent with
casual empiricism—in general, it is experienced traders whom we observe con-
tracting into relatively formal enforcement regimes through devices such as ar-
bitration and forum selection clauses—and is also generally accepted in the case
law and commentary.

OBJECTIVE VERSUS SUBJECTIVE INTERPRETATION. The default rule concept
and the form-substance dichotomy both reflect the underlying problem of infor-
mation acquisition and transmission, but focus on different dimensions of this
problem. Specifically, the doctrines relating to form and substance are primarily
concerned with the relationship between the contracting parties and the ez post
interpreting tribunal; they govern the extent to which the burden of information
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acquisition is allocated between the parties and the tribunal, and they affect the
parties’ incentives to transmit information about contractual meaning to the tri-
bunal. Doctrines relating to default rules also implicate the relationship between
parties and tribunal (especially when viewed from the transaction-cost-reducing
approach of Goetz and Scott, 1985), but they additionally concern the contract-
ing parties’ informational relationship with each other (as emphasized by the
penalty-default approach of Ayres and Gertner). These two dimensions of infor-
mational incentives interact in a third major theme of the law of interpretative
doctrine: the tension between objective and subjective perspectives.

In this context, objective interpretation refers to the meaning that would
be recognized by a reasonable outside observer, while subjective interpretation
refers to the meaning as actually understood by the parties. For example, the
case of Lucy v. Zehmer involved a dispute over whether the parties had agreed
to the sale of the defendant’s farm when, after a night of drinking, they signed
a napkin that contained words of sale, referred to the farm, and stated a price.
The defendant claimed that he was joking when he signed the napkin, and
that the plaintiff either knew or should have known this. The plaintiff for his
part insisted that the deal was a serious one. In the end, the court sided with
the plaintiff, but rather than emphasizing the plaintiff’s state of mind as its
justification, it referred to publicly observable factors such as the duration of
the negotiations, the existence of previous negotiations between the parties, and
the reasonableness of the contract price.

In general, however, official doctrine does not give clear indication of when
objective meaning controls and when subjective meaning controls. The Second
Restatement of Contracts (1981), generally recognized as the most influential
modern summary of American doctrine in the area, states that subjective mean-
ing controls if the parties attach the same meaning to an agreement, or if the
parties attach different meanings to the agreement and one (and only one) of
them is or should be aware of the other’s understanding. (For instance, if the
drafter of a form knows that the form contains an unusual term and also knows
that the counterparty is unaware of the presence of the term, and the coun-
terparty is not otherwise charged with knowledge of the term, then the term is
not part of the contract.) On the other hand, more traditional authorities reject
these principles and insist that unreasonable meanings will not be enforced; and
the Restatement itself elsewhere provides that when the parties attach differ-
ent meanings to the agreement and there is no asymmetric information between
them, various objective factors will be used to determine the contract’s meaning.

The practical complexity of the doctrine arises from the fact that it is being
used to regulate information transmission both between the parties (i.e., the
problem of observability), and between the parties and the court (i.e., the prob-
lem of verifiability). For example, the Restatement’s rule that contracts are to
be interpreted according to the meaning of the asymmetrically uninformed party
plainly operates as a penalty default rule, and can be justified either as forc-
ing disclosure or as protecting the distributional interests of the uninformed.
And conversely, the rule that charges parties with knowledge of meanings of
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which they should be aware operates as an incentive for investigation.” But
the objective-subjective distinction can also be understood in terms of the di-
chotomy of form and substance, in that an objective standard of interpretation
directs the interpreter to limit its attention to factors that would be a ble
to an objective observer, while a subjective interpretive standard directs the in-
terpreter also to consider factors that might be accessible only to the parties to
the contract. Thus, all the factors that bear on the optimal choice between for-
mal and substantive interpretation (for example, the difficulty of litigating the
parties’ states of mind ez post as opposed to a counterparty’s contrary meaning
ex ante or the likely variance of error when making such assessments also bear
on the choice between objective and subjective interpretation.

4.4.2 Specific interpretative doctrines

PAROL EVIDENCE. In many cases, especially when substantial value is at stake,
parties will memorialize their agreement in the form of a final written document.
When they do, the intended effect with regard to pre-contractual communica-
tions can be ambiguous. For instance, suppose that, in oral negotiations, the
buyer requests a clarification with respect to some technical feature of the goods
and the seller provides clarification, but the final written document makes no
mention of the issue. Should we regard the clarified term as implicitly incor-
porated into the final writing, or should we instead regard it as a rejected offer
that the parties meant to exclude?

In common law systems, this question is addressed by a network of doctrines
that are collectively referred to as the parol evidence rule. Under this rule,
if the parties adopt a particular document as an authoritative statement of
their contract—or in doctrinal language, as an integrated agreement—then the
presumption is that they meant to reject all prior inconsistent communications.
As a procedural matter, furthermore, the rule operates to exclude all evidence
of antecedent understandings or negotiations that would vary or contradict the
words of the document.

The parol evidence rule is subject to a number of exceptions and counter-
doctrines (so much so that some commentators have suggested that it is mislead-
ing to refer to it as a rule); and the overall trend during the twentieth century
has been toward decreased stringency in its application (typically, by finding,
based on extrinsic evidence, that an apparently complete document was, despite
superficial appearances, not intended by the parties to be authoritative). More
recently, however, a number of commentators writing from an economically in-
fluenced perspective (e.g., Scott, 2000; Schwartz and Scott, 2004) have argued
for its re-invigoration.

Formal economic analysis of the rule, however, has been limited. Eric Posner

73 Although, from a neoclassical economic perspective, it is unclear why it should be nec-
essary to provide (strengthen) such an incentive. Presumably, private incentives should be
sufficient (or even socially excessive) in this regard.
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(1998) models the rule as posing a trade-off between Type 1 error (enforcing
a term that is not part of the contract) and Type 2 error (failing to enforce
a term that is part of the contract), as well as between transaction costs ex
ante (e.g., contract-writing costs) and ez post (e.g., litigation costs). Posner’s
model should be understood as a special and more doctrinally detailed case of
the general analysis of form and substance discussed supra. On his analysis,
the rule makes little sense when courts process ez post information accurately
and cheaply; it is justified when courts have poor ability to process ex post
information and contract-writing costs are low. The implications for the more
problematic situation where both contracting and litigation costs are high, how-
ever, are unclear and must presumably await future empirical investigation.

It is worth noting that the parol evidence rule does not apply to post-
contractual communications, even though their use raises many of the same
costs and benefits as pre-contractual communications do. Instead, such com-
munications are analyzed using more flexible interpretative standards, and can
operate as modifications or as waivers of contractual duty even when made in-
formally.™ Tt is possible that timing issues relating to renegotiation, holdup,
and the increased value of ex post could justify this disparate treatment, but at
present this doctrinal distinction remains undertheorized from both legal and
economic viewpoints.

TRADE USAGE AND COURSE OF DEALING. In contrast to the disfavored category
of parol evidence, other categories of material are given specially privileged
status when interpreting individual contracts. The most important of these is
trade usage, which refers to any practice of dealing that is sufficiently regular
and widespread in the relevant area or line of trade as to justify an expectation
that it will be observed in the particular case.”™ For example, a contract for the
sale of two-by-four wooden planks will ordinarily be read to refer not to planks
that are literally two inches by four inches, but to the smaller 1% X 3% planks
that generally pass under that description in the lumber business; a buyer who
wants planks that are literally two by four must state so explicitly.

This doctrine can be justified in terms of both transaction cost reduction
and information forcing. From the viewpoint of transaction cost reduction, if
most contracting parties wish to follow a trade usage, it saves transactional re-
sources for interpreters to read it into all contracts, so that only those who wish
to disclaim it need undertake the extra costs of negotiating explicitly. From
the viewpoint of information forcing, to the extent that one party subjectively
intends to contract with regard to trade usage and the other does not, these
differing understandings may lead them to enter into an inefficient exchange.
Given that the trade usage is well evidenced and other usages are less so, re-

74In some settings (e.g., in sales contracts governed by Article 2 of the Uniform Commercial
Code) it is possible for the parties to exclude oral modifications by using an appropriate clause
in their original written contract, but it is not possible for them to exclude all possibility of
ez post waiver.

TRestatement (Second) of Contract §222, Uniform Commercial Code §1-205.
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quiring everyone to learn it offers a cheaper way of putting the parties on a
similar informational footing.™®

Such justifications are only persuasive, however, if trade usages can be iden-
tified cheaply and reliably, and if parties who wish to opt out of standard usage
can do so at low cost. A number of recent commentators, however, have called
both these assumptions into question. With regard to the first of these assump-
tions, Bernstein (1996, 1999) suggests that in many instances trade usages—in
the sense of unwritten terms that are understood by the parties to impose actual
legal obligations—do not actually exist, and that in any event, courts cannot tell
the difference between behavior that evidences the existence of unwritten legal
entitlements and behavior that instead represents settlement in the shadow of
such entitlements. Also, Craswell (2000) has argued that courts often identify
(or purport to identify) the actual content of any contested custom by con-
sulting their own judgment, or the judgment of outside witnesses, about what
custom would be most efficient. With regard to the second assumption, various
commentators (e.g., Scott, 2002) have argued that although contracting around
trade usage is permissible under official doctrine, courts in practice imply so
heavy a presumption against it so as to make trade usage (or more properly,
what courts consider as trade usage) effectively mandatory.

The related doctrine of course of dealing, which refers to a sequence of con-
duct between the parties to an individual contract, raises similar problems.
Whether a pattern of bilateral behavior amounts to a legal understanding, how-
ever, is even more difficult to determine than with group behavior because such
patterns tend to be less well evidenced and because the participants may wish to
recharacterize their past behavior with an eye toward influencing the outcome
of a current dispute. In addition, as Ben-Shahar (1999) has argued, allowing
course of dealing to influence the interpretation of future contracts can lead par-
ties to be excessively rigid when demanding contractual performance, for fear
that greater flexibility will prejudice their future rights.

Such functional problems can be understood as stemming from the basic
problem of contractual incompleteness, with the extra twist that it is not just
the individual contract terms that are unverifiable, but also the alleged trade
usage or course of dealing. Accordingly, whether courts should read trade usage
and course of dealing into contracts as a default rule, or whether parties should
make greater efforts to disclaim such a reading, remain open questions.

CHANGE OF CIRCUMSTANCE. The doctrines of trade usage and course of deal-
ing are used to fill out incomplete contracts in routine circumstances. In con-
trast, another set of doctrines are used to imply missing terms in unusual
circumstances—specifically, when unforeseen events intervene to reduce sub-
stantially one or both parties’ gains from trade under the original contract. For
example, in Taylor v. Caldwell, a landlord whose building was destroyed in a
fire was excused from liability to a promoter who had leased the premises for

76See Hermalin (2001) for a brief survey of research on the efficiency gains to be had from
terminological conventions.
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a theatrical event, even though the lease contract contained no explicit excuse
of this sort; and in Krell v. Henry, a royalist socialite who had leased, at in-
flated short-term rates, a flat overlooking a public square in which the incoming
British king was to be crowned was excused from the obligation to pay rent
after the coronation was postponed due to the king’s emergency appendectomy.

‘When this principle is used to excuse a producer or seller, it is often referred
to as the doctrine of impossibility, although this term is a misnomer in that
(1) the doctrine is often applied to situations in which it is highly burdensome
but not impossible for the seller to perform, and (2) even if performance is not
physically possible, the payment of damages is. Other labels include impracti-
cability, commercial impracticability, and (especially when the buyer is excused,
as in Krell v. Henry) frustration of purpose.

An analogous principle is sometimes used to excuse parties from complying
with conditions that turn out to be unexpectedly burdensome, so long as the ex-
cuse does not unduly disadvantage the counterparty. (For example, a condition
in an insurance contract requiring all claims to be made within two weeks of
the occurrence of a casualty would typically be excused if the delay was caused
by the insured party’s being incapacitated in the underlying accident.) Finally,
as indicated in §1.3.2 above, parties are sometimes excused from liability under
the doctrine of mistake when they contract without the benefit of information
that, once revealed, substantially alters the contract’s efficiency or distribution
of surplus. As observed above, from an information-theoretic perspective this
situation is functionally equivalent to the case of ex post changed circumstances.

Economically influenced commentators have most commonly justified such
doctrines on transaction-cost-reduction grounds. Specifically, Posner and Rosen-
field (1977) suggest that, insofar as the doctrines apply only to excuse a party
who neither has hidden information nor takes a hidden action with regard to
the excusing event, they mimic the risk allocation terms that would most likely
be provided in a complete contingent contract. (For instance, in Taylor v. Cald-
well, given that the theater owner had already suffered the loss of a building,
he was unlikely to be the least-cost insurer of the promoter’s losses, at least in
the absence of any specific facts evidencing moral hazard or adverse selection.)

The changed-circumstances doctrines can also be understood as special ap-
plications of the penalty-default and form-versus-substance frameworks outlined
above. From a penalty default perspective, a contingency that could reasonably
have been anticipated ex ante by one of the parties should not count as an
excuse, because denying the excuse will encourage the informed party to bring
the issue into the contractual negotiation. Conversely, from a form-substance
perspective, contingencies that are easier to specify and ascertain ex post either
because information is better after the fact or because their probability is too
low to warrant up-front attention, are appropriately left off to be dealt with by
a court in the unlikely event that they arise.

It should be noted that the changed-circumstance doctrines can also be
understood as special applications of the theory of optimal contract remedies
along the lines of the discussion in §5 below. For instance, White (1988) points
out that excusing a party for changed circumstances has consequences not just
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for risk allocation, but also for various countervailing considerations such as
incentives for precaution and relational investment. She argues that it is only
in rare cases that zero damages are second best, and accordingly that changed-
circumstance cases should be treated like any other contractual breach. On the
other hand, once the costs of legal enforcement are taken into account, excuse
from liability may be warranted as a litigation-saving device to be applied in
extreme situations where it is sufficiently clear that the contract should not be
performed and that breach is not due to any failure of precaution or disclosure
(in the same way that negligence liability in tort saves administrative costs by
requiring litigation only in case of a breach of duty).

STANDARDIZED CONTRACTS. Most contracting parties do not negotiate indi-
vidual contracts for each occasion on which they enter into exchange; instead
they use standardized forms that incorporate customary or boilerplate terms,
and negotiate only over those few terms (such as price and quantity) that are
essential for their transactional purposes. From an economic viewpoint, such
behavior is a straightforward response to scale economies in the production of
contractual terms. In legal circles, however, standardized contracts are regarded
with more ambivalence. While most legal commentators accept that such con-
tracts are a practical necessity, many continue to regard them as problematic
on grounds of autonomy (because most people do not read or understand other
parties’ standard forms and hence cannot knowingly assent to their terms) or
distributive justice (because the party who drafts the form is deemed to hold
an inequitable degree of bargaining power).

At an abstract level, standardized contracts are interpreted using the same
methods as contracts more generally. For instance, if the drafting party knows
that a particular term in the contract is unusual, that the non-drafting party
is unaware of the term, and that the non-drafting party would not enter into
the contract if aware of the term, then the term is not part of the contract; as
observed in the discussion of objective versus subjective interpretation above,
this result follows from ordinary principles regarding subjective interpretation.
At a practical level, however, most lawyers understand form contracts to consti-
tute a special category subject to specialized rules of interpretation, such as the
doctrine that contracts are to be construed against the interests of the drafter.
Conventional legal wisdom holds that form-contract terms are less likely to be
enforced than individually negotiated terms, especially when they are unusual
or thought to be especially burdensome to the non-drafting party.

There is relatively less reason to be concerned about standard terms on
market power grounds, notwithstanding many legal commentators focus on this
issue. Because standardization lowers the per-unit cost of contracting, both
competitive firms and those with market power will find it of value. While firms
with market power might distort non-price terms from the efficient level, the
direction of distortion is a priori ambiguous (Spence, 1975). If all consumers
have the same willingness to pay for contractual terms, a monopolist will do
best to provide optimal terms and to extract available profits through a high
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price; and if consumers differ in their willingness to pay for contractual terms,
super-optimal terms are as likely as suboptimal ones. While oligopolists could
use standard forms to collude on non-price terms, it is similarly unclear in
which direction their incentives cut. Accordingly, to the extent standard form
contracts raise competition concerns, these are best policed by antitrust law,
rather than by common-law courts applying the law of contract.

Standard form contracts do raise informational concerns, however, since they
can vary substantially in their terms and the drafting party knows much more
about the terms than does the non-drafting party. If contract reading is costly,
parties may rationally assume that a particular contract contains the average
terms available on the market, with the result being adverse selection along
the lines of Akerlof’s market for lemons (see also the discussion in §2.3.4). In
addition, as Katz (1990b) has shown, if contract reading is a relation-specific in-
vestment (as it will be if different drafters offer different terms), drafters will be
tempted to expropriate this investment by choosing terms that are just favorable
enough for the non-drafter to accept after having read them, thus undermining
any incentive to read. Interpretative rules that make it harder for drafters to
enforce unusual standard terms without calling them to the other party’s atten-
tion, such as the doctrine of contra proferentem or the rules requiring warranty
disclaimers to be conspicuous, help to address this informational asymmetry,
by putting the burden of communication on the party who can undertake it
most cheaply. Such rules provide perhaps the clearest illustration of the penalty
default approach discussed above.

IMPLIED DUTY OF GOOD FAITH. Finally, most modern-day courts will require
the parties to a contract to exercise good faith in the performance and enforce-
ment of their contractual duties. Commentators disagree on exactly what this
obligation requires, but as a general matter it prohibits opportunistic actions
that, while complying with the bare letter of the contract, depart from it in
spirit by operating to deprive a counterparty of the reasonably expected ben-
efit of its bargain. For example, it has been held a breach of good faith for
a buyer of goods to seize on an otherwise trivial defect in delivery in order to
escape an unfavorable contract in a falling market, for an employer to exercise
its termination rights on an at-will labor contract just before the employee’s
accumulated sales commissions were due to be paid, or for a realty purchaser to
prevent his seller-broker from acquiring the property to be delivered under the
contract (and thus forcing the seller into breach) by showing up at an initial
land auction and outbidding him.

In theory, the parties could guard against opportunistic exercises of discre-
tion by providing specific limits in their original contract. For all the reasons
discussed above in §4.2, however, they often do not do so, leaving courts with a
disagreeable choice between imposing additional ex post limits on an ad hoc ba-
sis, and countenancing an unanticipated and perhaps unfair result. Traditional
common-law courts often responded to this dilemma by refusing to enforce such
agreements entirely, on the theory that such agreements were so one-sided as to
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lack formal consideration. Modern courts, in contrast, are more willing to treat
such contracts as genuine bargains, and to police party opportunism directly
and substantively after the fact. As our earlier discussion of form versus sub-
stance indicated, such an approach could serve the parties’ economic interest if
the courts’ costs and error rate in filling contractual gaps ex post are sufficiently
low, or if the parties’ costs of dealing with them ez ante are sufficiently high.

‘Whether the duty of good faith is best viewed as a rule of interpretation, or
alternatively as a limitation on contractual freedom, has not always been clear
from the case law or commentary. The fact that the scope of the duty depends
on other terms of the agreement, as well as on the overall commercial context,
suggest that it is an interpretative rule; but the fact that the parties are not
permitted to disclaim it (though they are permitted to stipulate its content so
long as they do not do so in a “manifestly unreasonable” way) suggests that
it is a regulatory intervention. The uncertainty is reinforced by the murky
boundaries of the duty, which in limiting cases appears to shade into other
mandatory doctrines such as unconscionability and public policy.

What counts as opportunistic behavior, however, typically lies in the eye of
the beholder, and critics of the modern duty of good faith (e.g., Schwartz, 1992;
Bernstein, 1999; Scott, 2000) argue that the behavior that it seeks to induce
is typically unverifiable, and thus not effectively subject to judicial oversight.
Courts’ attempts to enforce good faith, accordingly, are as likely to depart from
contractual expectations as to enforce them, in the end just resulting in an
increase in the cost of litigation and in the variance of judicial outcomes. On
this view, enforcement of such “soft” contractual expectations should be left to
private enforcement mechanisms such as reputation and repeat dealing. For the
most part, however, the courts have not yet accepted this critique.

4.5 Overall assessment of the law of contract interpreta-
tion

In general, the economics of contract interpretation is a relatively unmined field
compared to the economic analysis of contract law generally. While the general
contours of legal understanding in this area are more or less consonant with the
main insights of the economic theory of contract, the rapid and recent develop-
ment of the economic literature has not yet been matched by a corresponding
growth in legal scholarship. It is likely, accordingly, that this set of topics will
draw increasing attention from law and economics scholars in upcoming years.

5 Enforcement of contracts

As we observed at the outset of this chapter, the rationale for contracting is
to lock in a commitment ez ante that one or both parties would otherwise not
wish to honor ez post. The use of a contract to establish such commitment is
undermined, of course, if the contract will not be enforced in the way the parties
anticipate.
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The enforcement of contracts is often the province of courts, who impose
sanctions on parties who violate or breach a contractual obligation. As we
discuss below, contracts can also be enforced by the parties themselves, through
the use of various self-help remedies. We begin, however, with a discussion
of judicial enforcement, partly because this has been the focus of most of the
existing literature, and partly because an understanding of judicial enforcement
is useful in order to understand when and why private enforcement might be
more attractive.

5.1 General issues in enforcement
5.1.1 Remedies and contractual incompleteness

In one sense, every legal dispute is about remedies. Even when a court rules
that no contract was ever formed, that ruling can be seen as saying that the
complaining party is not entitled to any remedy for breach of contract. More-
over, such a ruling might still entitle the parties to some other legal remedy—for
example, in some circumstances, one or both might be required to return any
advance payments that had been made. From an economic standpoint, what
ultimately matters is not the doctrinal question, “was a valid contract formed?”
but rather the remedial question, “how much money can I now collect?” (or
“how much money will I now be required to pay?”)

In another sense, though, the identification of certain actions as a breach of
contract, and the identification of certain payments as remedies, is an artifact
of contractual incompleteness. After all, in a hypothetical complete contract,
the contract itself would specify the payments and other actions that would be
required in every possible state of the world. With such a contract in place,
there would be no reason to label some actions in some states of the world as
complying with the contract, while labeling other actions in other states as non-
complying or breaching. There would also be no reason to label some (but not
all) of the associated payoffs as “remedies for breach.”

As discussed in §4.2 above, however, complete contingent contracts are rarely
observed in the real world. In particular, real contracts are often incomplete
in two ways that are relevant here. First, rather than specifying every possible
action that a party might take, they may specify only those actions by each party
that will suffice to comply with the contract—for example, “seller to deliver fifty
widgets by July 1; buyer to pay $1,000 by July 10.” Second, they may fail to
specify the steps that should be taken if either party fails to take a complying
action—for example, if the seller delivers only forty widgets, or delivers them
on July 15; or if the buyer refuses to pay.

Parties sometimes do provide explicit terms that specify the remedy for some
forms of noncompliance; these terms are known as “liquidated damage clauses”
and they will be discussed in §5.3.4. In other cases, however, where the parties’
contract fails to specify the consequences of noncompliance, the legal system will
supply a default remedy, just as it supplies default rules for other questions that
a contract might not address (see §4.4). As most of the literature has focused
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on these default legal remedies, that is where we begin.

5.1.2 Overview of default remedies

In some cases, parties who fail to comply with their contracts may be ordered
by courts to perform—in legal terms, specific performance (see §5.3.3 below),
with the order backed up by threats of more severe sanctions for contempt of
court. In most cases, though, the default remedy for breach has the breaching
party pay money to the aggrieved party.

Following Fuller and Perdue (1936, 1937), it has become customary to iden-
tify the most common remedies as expectation damages, reliance damages, or
restitution damages. Expectation damages attempt to put the injured party in
as good a position as he would have been in if the contract had been performed.
For example, if a buyer contracts to pay a price p for a good that has a gross
value of v to him, but whose value can be realized only if the buyer spends r to
make use of the good, full performance of the contract would leave the buyer
with a net value of v — r — p. If the seller then breaches the contract, by failing
to deliver the good, expectation damages would require the seller to pay enough
to leave the buyer in that same net position: v—r —p. For example, if the buyer
had already spent both p and r, expectation damages would require a payment
of v.

By contrast, reliance damages require the seller to pay only enough to leave
the buyer with the level of utility he would have enjoyed if the contract had not
been signed. For example, if the buyer in this case would have had a net gain of
zero had he not signed this contract, reliance damages would require the seller
to pay enough to bring the buyer back to that position. So, for example, if the
buyer had already spent both p and r, reliance damages would then equal p+ 7,
enough to bring the buyer back to zero.

Another standard remedy, restitution, allows both parties to recover the
reasonable value of whatever they gave to the other party. In this example,
restitution would allow the buyer to recover damages of p.

As this example shows, these three remedies can often be ranked by size,
with expectation damages usually providing the largest remedy and restitution
giving the smallest. (We may assume v > p + r because otherwise the buyer
would not sign the contract.) Similarly, reliance usually exceeds restitution,
because the buyer’s reliance typically provides little benefit to the seller. Of
these three remedies, expectation damages are conventionally regarded as the
predominant measure in both theory and practice, with reliance and restitution
reserved for cases in which there is some defect in the bargain or in the plaintiff’s
ability to prove it, or when equitable considerations justify a departure from the
ordinary rule. In practice, however, this generality does not always hold, due
to measurement difficulties and to other aspects of the legal rules governing the
availability of each remedy.

For example, expectation damages entitle a plaintiff to compensation for
profits that would have been earned on the breached contract, but calculating
hypothetical revenues and expenses on a cancelled project is often a speculative
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endeavor. Accordingly, courts often presume that the future profits to be earned
on the contract approximate the costs so far incurred, thus using reliance dam-
ages as a proxy for expectation damages. Conversely, reliance damages should
in principle compensate a plaintiff for the loss of forgone alternatives, but such
opportunity costs are often difficult to verify ez post. As a result, courts often
presume that the forgone opportunity would have yielded the same profits as
the breached contract—in which case expectation serves as a proxy for reliance.
Similarly, it is often difficult to verify the value of restitution, especially when
it takes the form of services not traded on any market. Thus, courts sometimes
measure restitution in terms of the reliance costs incurred by the non-breacher,
though their willingness to do so may depend on their perceptions of relative
fault. There are even situations in which the non-breacher is permitted to
choose among expectation and restitution, or among expectation and reliance;
obviously, in those cases the more generous remedy will be chosen.

In addition, as we discuss below, each of these remedies can be modified or
adjusted in various ways: for example, if the victim could have prevented some
or all of the losses by appropriate mitigating behavior. As we also discuss below,
there are a few additional remedies that are occasionally imposed following a
contract breach, including punitive damages in rare cases.

In part for these reasons, it is often more helpful to think of a monetary
damage remedy as a continuous choice variable d, whose value can in principle
be set by the legal system to any level. In some cases, the damages awarded may
more appropriately be written d(x), where x is a vector representing any number
of actions taken by one or both of the parties. Put less formally, remedies for
breach can affect the parties’ incentives both indirectly, just by threatening a
party with having to pay some amount d in certain states of the world; and more
directly, by conditioning the size of d on some particular behavior = that the law
seeks to influence. In general, though, damage awards that are conditioned on
particular actions will often be more difficult for courts to implement, depending
on the ease with which those actions can be verified by courts.

5.2 Monetary damages for breach of contract

We now turn to the effects of monetary remedies of various sizes and descrip-
tions. Obviously, larger monetary remedies increase the non-breacher’s payoff
(and reduce the breacher’s payoff) in the event of a breach, while smaller reme-
dies produce the opposite effect. However, this effect by itself is merely distrib-
utional, and will not by itself change the transaction’s expected value. As long
as both parties correctly estimate the probability of a breach, the prospect of
liability for higher (or lower) damages can be offset by charging a higher (or
lower) price, leaving both parties with the same expected return.

Instead, changes in the expected value of the transaction must come from
some other cause. For example, if one or both parties are risk averse, there
can be welfare gains from shifting more of the variance in payoffs to the less
risk-averse party. We discuss this possibility in §5.2.9 below.

More important, in most cases the expected value of the transaction depends
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in part on various actions the parties might take to increase (or reduce) that
value. Moreover, the remedy for breach will usually affect the parties’ incentive
to take these actions—for example, their incentive to perform the contract rather
than breaching, or to take precautions against contingencies that might lead
them to breach, or to make transaction-specific investments whose value will be
lost if there is a breach. Each of these incentive effects is discussed below.

5.2.1 The breacher’s decision to perform or breach

Suppose that a seller must decide whether to perform a contract, at a cost ¢,
when performance will confer on the buyer a value v. Total welfare is maximized
if the seller performs when and only when v > ¢. Otherwise, it would be more
efficient for the seller not to perform, an outcome often referred to as “efficient
breach.” ™"

To be sure, if v and ¢ are known at the time of contracting, the parties would
have no reason to contract unless v exceeded ¢. In many situations, however,
cor v (or both) are stochastic variables whose values will not be realized until
just before performance is to take place, long after the contract was signed.
Accordingly, one problem of interest is to design remedial rules that will give
the seller an incentive to perform the contract if and only if v > ¢.

As the earliest contributions to this literature recognized, a remedy of ex-
pectation damages creates exactly this incentive, as long as those damages are
accurately measured.”™ As defined above, expectation damages force the seller
to internalize whatever losses the buyer suffers from the seller’s breach. Con-
sequently, the seller has an incentive to breach only if her gains from breach
exceed both parties’ losses. (A symmetric analysis, which we omit here for the
sake of brevity, could be applied to the buyer’s incentives to perform or breach.)

Before turning to other relevant incentives, four points should be made con-
cerning even this simple result. First, while the expectation remedy forces the
seller to internalize the buyer’s losses from breach, it does not necessarily give
the seller any incentive to consider effects that her performance or breach might
have on third parties. As with most of the literature, we restrict attention to
cases where third-party effects are absent (but see §2.3.1 and §5.3.4).

Second, like any other remedy, expectation damages will affect the seller’s
incentives only to the extent that the seller actually expects to pay those dam-
ages. If, instead, there is a significant chance that the seller could escape having
to pay, the seller’s incentives would be correspondingly reduced. As we discuss

""The term “efficient breach,” though widespread in the literature, is somewhat of a mis-
nomer, and has had the unfortunate effect of leading legal scholars untrained in economics
to suppose that there is a tradeoff in this regard between efficiency and the deontological
value of promise-keeping. From the perspective of a hypothetical complete contract, calling
off performance when v < ¢ (possibly combined with some side payment) is precisely what
the parties would have wished to specify, so a legal default rule that results in that outcome
is better understood as promoting the parties’ promissory intentions than subverting them.
The term “efficient implied cancellation option” would be more accurate, if less arresting.

"8See Birmingham (1970) and Barton (1972). The first formal model is Shavell (1980).
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below (§5.4), the costs and other difficulties of pursuing a lawsuit may sometimes
make this legal remedy less effective.

Third, if courts instead award some higher or lower measure of damages—
or, equivalently, if they attempt to award expectation damages but predictably
err in measuring those damages—the seller’s incentives to breach will be al-
tered. If courts tend to award damages that are higher than the true measure
of expectation damages, the seller will have an even stronger incentive to avoid
breaching: too strong an incentive, relative to the “efficient breach” condition
described above. If courts instead tend to award lower damage measures, as is
widely believed to be the case, the seller will have a weaker incentive to avoid
breaching. The possibility of judicial error is particularly likely if some or all of
the buyer’s benefits from performance are either unobservable or nonverifiable
(see §4.2 above).

Indeed, if courts instead could observe every relevant variable without error,
it would be trivial to create efficient performance incentives simply by having
the courts evaluate the efficiency of every breach ez post. If the court decided
that a breach was efficient, the breacher could be excused from any remedy (or
even rewarded with a bonus), while if the court decided a breach was inefficient,
the breacher could be hit with huge sanctions. Viewed from this standpoint, the
potential benefit of using expectation damages to create efficient incentives for
performance or breach is that this remedy does not require courts to be able to
evaluate the efficiency of any particular breach. The expectation remedy does,
however, require courts to be able to calculate the amount the buyer would have
gained from performance. How often courts are able to make such calculations
is a matter of some dispute.

Fourth, and most important, the incentives to perform or breach may not
even matter as long as the parties can renegotiate after the values of v and ¢
have been realized. If this ez post renegotiation is possible, then—regardless
of the legal remedy for breach—there should always be an agreement that will
maximize both parties’ gains by performing the contract if but only if perfor-
mance is efficient (Shavell, 1980). To be sure, renegotiation may entail positive
transaction costs, but most legal remedies (including expectation damages) also
entail positive transaction costs. While some of the early literature attempted to
identify the legal remedy that would satisfy the “efficient breach” condition with
the lowest possible transaction costs,”™ empirical evidence on actual transaction
costs is largely nonexistent, and that literature is best described as inconclusive.

As discussed earlier, the possibility of ex post renegotiation also plays an
important role in the literature on incomplete contracts (see §4.2.6 supra). This
similarity should not be surprising—for as noted earlier—remedies for breach
are really just one aspect of contractual incompleteness. As we discuss below,
the possibility of ex post renegotiation also complicates the economic analysis
of other incentives created by legal remedies.

o
]

™See, e.g., Schwartz (1979), Macneil (1982), and Bishop (1985).
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5.2.2 The breacher’s decision to take precautions

When the seller’s costs ¢ are stochastic, the distribution from which ¢ is drawn
might be given by nature, entirely independent of any action by the seller. More
commonly, though, that distribution is itself a function of the seller’s investment
in the transaction. For example, a seller’s costs might depend in part on how
often her assembly line malfunctions; and the probability of such a malfunction
might depend on how much the seller spent on maintenance. Typically, the seller
must choose her expenditure on maintenance at one point in time; only then,
after that expenditure has been made, the actual value of ¢ will be realized.

Expenditures such as these are often referred to as “precautions” (see gen-
erally Cooter, 1985). The optimal expenditure on precautions can be defined
straightforwardly in terms of (a) the cost of each possible precaution, and (b)
its marginal effect on the distribution from which ¢ is drawn, together with the
welfare associated with each possible realization of ¢, taking account of the fact
that some of those realizations will result in the contract being performed, while
other realizations will result in the contract being breached. Given the usual
assumption of diminishing marginal returns, there will be a unique expenditure
on precautions that maximizes the total expected value of the transaction.

Interestingly, expectation damages (if measured accurately) can give sellers
an incentive to choose this optimal expenditure on precautions (Kornhauser,
1983). As discussed above, expectation damages force the seller to internalize
all of the buyer’s losses from any realizations of ¢ that result in a breach. As a
consequence, expectation damages can in principle optimize both of the incen-
tives discussed so far: (a) by giving the seller an incentive to choose the optimal
expenditure on precautions; and (b) once the actual value of ¢ is realized, by
giving the seller an incentive to choose between performing and breaking the
contract. Again, any remedies that are systematically less than expectation
damages—whether by design, or because of measurement error—should reduce
both of these incentives, while any remedies that systematically exceed expec-
tation damages should increase both incentives.

To be sure, if courts could observe the seller’s actual expenditures on pre-
cautions, and if they could also observe all the factors necessary to calculate the
optimal expenditure, there would then be other ways to give sellers an incentive
to choose the optimal level. For example, courts could excuse from liability any
seller whose precautions were optimal, in much the same way that negligence
standards in tort law excuse defendants whose precautions were optimal. Al-
ternatively, if the contracting parties could specify in their contract the optimal
expenditure on precautions, that requirement could itself be enforced by a court,
as long as the court could verify the seller’s actual expenditure. Thus, just as
in the case of incentives for performance (§5.2.1), the case for using expectation
damages to optimize a seller’s incentives to take precautions rests in part on the
assumption that it is easier for courts to observe only those factors necessary for
the calculation of expectation damages (i.e., only those factors that go to the
value that the buyer would have received if the contract had been performed)
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than it is for courts to observe any of these other factors.5

Alternatively, if buyers can observe a seller’s precautions (before contract-
ing), competition among sellers could give them a market incentive to choose
the optimal expenditure on precautions (Kornhauser, 1983). Even if sellers do
not choose their precautions until after contracting, optimal market incentives
could be possible if buyers can observe sellers’ reputation for taking precaution.
In §5.4 below, we consider reputations and competitive markets in connection
with enforcement by means other than legal remedies.

5.2.3 The non-breacher’s reliance decision

The value the buyer places on performance by the seller is often a function
of the buyer’s investment in the transaction. For example, a business that is
buying a new machine may get more value from that machine if it spends money
training its employees to use it. Expenditures such as these are often referred
to as reliance on the contract.

By definition, reliance expenditures are at least partially transaction-speci-
fic—for example, training designed for one particular machine may be worth-
less if that machine is not delivered. Although there can often be varying de-
grees of performance, for concreteness assume that there are only two discrete
possibilities—either the contract is performed, or it is breached. Let v(r) rep-
resent the value that the buyer will receive from performance conditional on
his reliance investment 7, while w(r) represents his value if the contract is not
performed. If performance of the contract is certain, the optimal reliance ex-
penditure is simply the value that maximizes v(r) — r. In the more usual case,
where the contract should be performed in some states of the world only, the
optimal reliance expenditure is the value that maximizes

qu(r) + (1 = qu(r) =7, (9)

where ¢ is the probability that contract should be performed (here taken to
be independent of 7; e.g., with probability 1 — ¢ some “act of God” makes
performance prohibitively expensive for the seller).

The remedy of expectation damages (d = v(r) — w(r) — p, in this exam-
ple) will generally not give the buyer the right incentive to choose the optimal
value of r. Expectation damages are a “full insurance” remedy that gives the
buyer the same net return in every state of the world; that is, the buyer’s
net return is v(r) — p under performance and d + w(r) = v(r) — p under non-
performance. Unless v/(r*) = w'(r*), where r* maximizes expression (9), the
buyer will choose a non-optimal level of reliance. If one assumes, as is often
true, that the marginal return from reliance investment is greater given perfor-
mance than non-performance (i.e., v'(r) > w’(r)), then buyers have excessive
incentives to rely under expectation damages.

Reliance damages (d = r — w(r), in this example) also will fail to provide
the buyer the proper incentives. If v/(r) > w/(r), then w'(r*) < 1; in this case,

80For a discussion of this aspect of expectation damages, see Cooter (1985).
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reliance damages will encourage the buyer to rely excessively because increased
expenditures on r will increase the damages they can collect.

More generally, the probability ¢ is endogenous insofar as the level of dam-
ages (either expectation or reliance) affects the probability that the contract will
in fact be performed (see §5.2.1 and §5.2.2). Even with an endogenous ¢, how-
ever, neither reliance nor expectation damages will generally provide the proper
incentives. To see this, observe that the first-best solution requires performance
whenever v(r) — ¢ > w(r) and, therefore, that investments maximize

o(r)—w(r) oo
/ (v(r) = ¢) f(c|s)de + / w(r)f(cls)de —r —s, (10)
0 v(r)—w(r)

where s is the seller’s investment in precaution and f(c|s) is the density of
cost given such investment. To replicate the first-best solution with regard
to whether the seller performs, it must be that p — ¢ > —d if and only if
v(r) — ¢ > w(r); hence, d = v(r) — w(r) — p, which accords with expectation
damages, but not reliance damages. However, as we saw above, expectation
damages causes the buyer to face the maximization problem v(r)—r with respect
to his choice of reliance. As discussed, the r that solves the buyer’s problem
will differ from the r that maximizes social surplus (i.e., expression (10)).5!

If and only if ex post renegotiation is impossible, a remedy of no damages at
all—i.e., a regime of no liability for breach—can optimize the buyer’s reliance
incentives in a second-best sense (given the probability of performance), because
such a regime forces the buyer to bear all of the downside as well as all of
the upside of any reliance expenditure (Shavell, 1980). To be sure, such a
remedy does little to optimize the seller’s incentives, as discussed earlier in
§5.2.1 and §5.2.2. But if the breach probability (i.e., ¢ above) is exogenous or
the seller’s incentives can be optimized independently (e.g., through market-
reputation effects), a zero-damage remedy could be optimal. This is not wholly
surprising, as this forces the buyer to face the social planner’s problem as given
by (9) above.

Mathematically, zero is just a constant and, more generally, any constant-
damage measure—that is, any measure whose value does not change with the
buyer’s level of reliance—will also optimize the buyer’s reliance incentives (for
any given probability of performance), as long as ex post renegotiation is still
impossible.®? Under a constant-damage measure, the buyer will still capture all
of the marginal benefits, and bear all of the marginal costs, of higher or lower re-
liance expenditures. Moreover, a constant-damage measure could also optimize
the seller’s incentives, if the constant is set equal to the value that performance
would have to a buyer who in fact relied optimally: d = v(r*) — w(r*) — p, in
this example. In addition to optimizing the buyer’s reliance expenditures, this

81See Shavell (1980) for greater details. Consider also Shavell (1984), Kornhauser (1983),
and Rogerson (1984).

82Shavell (1980) considers a model in which restitution is a constant-damage measure.
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will also give the seller optimal incentives, both to perform or breach and to
choose an optimal level of precautions.®

However, as noted, this result holds only when ez post renegotiation is im-
possible.  When renegotiation is possible, reliance by the buyer can have the
additional effect of altering the terms likely to be reached in any renegotiation,
thus further distorting the buyer’s reliance incentives (recall the discussion of
holdup above in §4.3.2). Under certain conditions, holdup concerns may bias
the buyer’s incentives toward choosing too little reliance (Rogerson, 1984).

Edlin and Reichelstein (1996) show that, in some circumstances, the parties
may be able to choose contract terms that balance the risk of holdup against
the risk of moral hazard, thus implementing a first-best solution (recall, too, the
discussion in §4.3.2). For example, suppose the parties enter into a fixed-price
contract in which they can freely adjust the quantity term, and again, suppose
that the buyer must rely before he knows whether the seller will perform. If
the contract quantity is set at zero (i.e., if there is no enforceable contract at
all), the buyer will under-rely because part of the value created by reliance will
be expropriated through ez post holdup. On the other hand, if the contract
quantity is set at the level Q* that the buyer wishes to purchase, he will be
fully insured against non-performance, and will over-rely. By continuity, there
exists some contract quantity Q € (0,Q*) that will provide optimal reliance
incentives. In the event that the seller can perform, the parties can then make
up the difference between Q and Q* ez post, entering into a spot transaction
for an additional amount Q* — Q

Alternatively, buyers’ reliance incentives can always be optimized if courts
are capable of evaluating directly the efficiency of any reliance expenditure.
If courts can evaluate reliance expenditures directly, then it is easy to create
optimal incentives simply by rewarding any buyer that relies optimally or by
penalizing any buyer who fails to rely optimally. Indeed, there are various
legal doctrines that might be interpreted as having this effect by, for exam-
ple, awarding damages only for “reasonable” reliance expenditures (Goetz and
Scott, 1980), or by calculating recovery based on the reliance that would have
been “reasonably foreseeable” (Cooter, 1985). Obviously, the effect of any such
mechanisms depends on how courts define a “reasonable” (or “reasonably fore-
seeable”) level of reliance. This, in turn, depends heavily on the verifiability of
the factors that define the optimal level of reliance (the v(+) and w(-) functions,
in the model sketched here).

Of course, if the parties themselves can write a complete contract, reasonable
expenditures on reliance could be spelled out in the contract itself. As noted
earlier, though, this much contractual completeness is sometimes difficult or
impossible. Alternatively, if parties can acquire reputations for relying optimally
(or for relying excessively), then the competitive advantages of such a reputation
could also induce the parties to make optimal reliance investments. We defer
discussion of these possibilities to the section on non-legal enforcement (§5.4).

83See Cooter (1985) and Cooter and Eisenberg (1985).
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5.2.4 The non-breacher’s precautions

A closely-related issue concerns precautions that the buyer may be able to take
to reduce the loss he will suffer if the seller breaches. For example, if there is
a significant chance that the seller may not deliver the machines she promised,
it might be efficient for the buyer to keep his old machines as back-ups rather
than getting rid of them as soon as the contract is signed, even if keeping the old
machines around is costly. If the seller does perform the contract, the expenses
involved in keeping the old machines will have been unnecessary—but if the
seller fails to perform, those expenses will have been well spent. Conceptually,
then, failing to take such a precaution can be thought of as another form of
reliance on the promise of performance (Cooter, 1985).

As a consequence, the legal remedy for breach can also affect buyer’s incen-
tives to take these sort of precautions. As discussed above, simple expectation
or reliance remedies create a moral hazard problem that can leave buyers with
incentives to rely too heavily—or, in this context, to take too few precautions.
There are, however, legal doctrines that might correct that problem by limit-
ing buyers’ ability to recover for losses that could or should have been avoided
by appropriate pre-breach precautions. The doctrine of Hadley v. Bazendale,
for example, may sometimes be used to deny recovery of losses that the buyer
could have prevented, by ruling that such losses were not “reasonably foresee-
able” to the seller (e.g., R. Posner, 2003b, p. 127). Similarly, the implied ex-
cuse doctrines—impracticability, frustration, and mistake—could in principle be
used to optimize buyer’s incentives by releasing the seller from liability entirely,
thereby making the buyer bear all losses suffered from the seller’s nonperfor-
mance in just those cases where the buyer should have taken more precautions
than he did (Posner and Rosenfield, 1977). If courts release sellers from liability
only when buyers have behaved suboptimally, in a manner similar to a contrib-
utory negligence rule in tort law, that could give buyers an incentive to optimize
their own behavior. And as long as buyers optimize their own behavior, courts
could then return to holding sellers fully liable, thereby (in principle) optimizing
both parties’ incentives.

However, these doctrines can have this effect only if courts are able to evalu-
ate fully the precautions available to buyers ez ante, in order to recognize cases
when the buyer should indeed have taken additional precautions. The extent
of courts’ ability to do this—and to do it reliably enough so that buyers will
know when they will be held liable if they do not take precautions—is a matter
of some dispute.®*

5.2.5 The non-breacher’s mitigation of losses

Another common form of precaution involves steps the buyer takes after the
seller’s breach becomes final. For example, if the buyer has bought special
equipment to use with a machine that is never delivered, that equipment can

84For a skeptical view, see Kull (1991).
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sometimes be salvaged or re-used, though perhaps not for its full original value.
In the notation used in the preceding section, this salvage value was implicit
in the w(r) function, but that notation suppresses the fact that the buyer (the
non-breacher) may have to take various steps in order to realize that salvage
value. Moreover, some such steps are likely to be efficient while others are not
for example, in some cases the cost that must be incurred to salvage unused
equipment may exceed the equipment’s salvage value.

Courts are rather more willing to consider such ez post opportunities for
mitigation of losses and to require buyers to take advantage of them than they
are to consider the precautions that buyers might have taken before breach. In
part this is because the value of mitigation is especially salient after the fact
of breach (or from an incomplete contracts perspective, more easily verifiable).
As a matter of law, this issue is most explicitly addressed by the mitigation
doctrine, which limits buyers’ remedies by denying compensation for any losses
that could have been avoided by reasonable mitigation.

As with many legal concepts, what counts as “reasonable” mitigation is a
matter of some dispute. To the extent that courts’ definition of reasonable
mitigation corresponds with efficient mitigation, this limit on remedies can give
buyers efficient incentives on this dimension.®> Obviously, though, the efficacy
of this mechanism depends on courts’ ability to verify the costs and benefits of
various mitigation activities.

5.2.6 The decision to terminate a project

In many cases, performance of a contract requires a sequence of many choices
or events. For example, the construction of a building involves hundreds of
separate steps whose performance can extend over weeks or months. Moreover,
sometimes the earliest steps in the sequence must be taken at a time when it
is still uncertain whether it will be worthwhile to perform all of the later steps.
For example, if future construction costs are uncertain, it might (or might not)
prove uneconomic to finish the building, but the early stages of construction
may have to start before anyone can be certain what the eventual costs will be.

In such cases, each step in the sequence can be thought of as involving
a choice between (a) continuing to perform, or (b) giving up the attempt to
perform by terminating the project. Terminating the project early can allow
the parties to take steps to reduce their losses, as discussed in the previous
section on mitigation. On the other hand, continuing to perform preserves the
option value of the project, by deferring to each later stage the decision to
continue or terminate. The optimal decision, therefore, is to terminate early
only when the savings from doing so exceed the project’s option value (Triantis
and Triantis, 1998).

The doctrine of anticipatory repudiation allows the potential breacher—the
seller, in the examples above—to terminate a contract early simply by repudi-

85For discussions of this possibility, see Wittman (1981) and Goetz and Scott (1983).
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ating it.5° While this renders the seller liable for damages for breach, it also
triggers the mitigation doctrine discussed above, thus requiring the buyer to
begin taking any available steps to reduce those damages. As a result, if the
seller faces a high probability of being unable to perform, she may be able to
reduce her eventual liability by terminating the contract early. Viewed from
this perspective, a termination decision by the seller can be thought of as just
another form of breach, which will be efficient (or not) depending on whether
carly termination is optimal.

Indeed, if the seller can be held fully liable for all the losses from breach—
either all the current losses, if the contract is terminated early, or all the sub-
sequent losses if the contract is not terminated early—then she will have an
incentive to make the optimal choice between continuing or terminating early,
for much the same reasons discussed in the section on efficient breach (§5.2.1).
However, holding the repudiating party liable for all losses may be difficult. The
losses from an early termination include the loss of the option value of the con-
tract, which may be difficult for courts to measure; omitting this loss from the
measure of damages will bias the seller’s incentives toward terminating too early
(Triantis and Triantis, 1998). At the same time, the losses from any eventual
non-performance may also be difficult to measure; or they may be difficult to
collect, if the seller is by then insolvent. Omitting these losses from the damage
measure will bias the seller toward terminating too late (Craswell, 1990).

Perhaps because of these difficulties, various legal doctrines also allow the
non-breaching party—the buyer, in the example used here—to force an early
termination (while still holding the other party liable for damages) subject to ez
post judicial review. From the buyer’s standpoint, a decision to terminate early
can be thought of as another form of precaution (albeit an extreme one), which
reduces the losses that will be suffered in the event of a breach. Equivalently, a
decision not to terminate early can be thought of as another form of reliance by
the buyer, since such a decision increases the gains if the project is eventually
successful, but also increases the losses if the project eventually fails. In keeping
with the earlier analysis of reliance and precautions (§5.2.3 and §5.2.4), the buyer
will not have an incentive to make this decision optimally if he is fully insured
by being guaranteed full compensation for his losses.

Perhaps for this reason, the law does not give the buyer the unrestrained
power to elect an ecarly termination of the contract, but (using various legal
doctrines) subjects that decision to judicial review. For example, if the seller
has already breached the contract during early stages of performance, the buyer
can elect to force an early termination as long as those breaches are judged by
a court to be “material” or “total.” Alternatively, even if the seller has not
yet violated any contractual requirement, the buyer may still elect to force an
early termination if he has “reasonable grounds for insecurity” about the seller’s
performance, and if the seller is unable to provide “adequate assurances” that
she will be able to perform.

86for discussions of the measurement of damages in cases involving anticipatory repudiation,
see Jackson (1978) and Goetz and Scott (1983).
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Of course, the exact effects of these doctrines depend on how courts interpret
such vague standards as “material,” “reasonable,” or “adequate.” (If courts
could observe all the factors necessary to determine whether early termination
was optimal, they could allow termination in exactly those cases; but their
ability to do this is doubtful.) The issue is further complicated by the fact
that courts do not usually issue advance opinions on pending disputes, but
instead render their judgments in hindsight. An insecure buyer must thus decide
whether to force an early termination before he is certain whether a court will
agree that the other party’s earlier breach was “material,” or that the other
party’s assurances were not “adequate.” If the buyer tries to terminate early,
and a court later rules that grounds for early termination were lacking, the buyer
may himself be held liable for breaching the contract prematurely. Given the
substantial uncertainty associated with such vague legal standards, a risk-averse
buyer may prefer not to force the issue (and a less risk-averse seller may take
advantage of the situation to force a modification or a release of its obligation
to perform).

Finally, as with other perform-or-breach decisions, the decision to terminate
early should be made optimally whenever ex post renegotiation is possible, as
there should always be some combination of side-payments that makes it in
both parties’ interests to terminate early whenever early termination is optimal.
However, the legal doctrines discussed above will affect each party’s share of any
surplus, depending (for instance) on whether the buyer has a unilateral right
to force an early termination without the seller’s consent. As usual, though,
such renegotiation may itself be costly; and the prospect of higher or lower
side-payments (in the event of renegotiation) can also alter many of the other
incentives discussed above, such as the incentive to rely or the incentive to take
precautions.®”

5.2.7 Decisions to gather and disclose information

Much of the literature described in the preceding subsections presupposes that
both parties already know all of the relevant parameters, such as the distrib-
ution from which the seller’s cost, ¢, will be drawn, or the extent of a buyer’s
reliance investments, r. In many cases, though, this (and other) information
cannot be discovered without costly investments in information-gathering. To
be sure, a number of legal doctrines affect the incentives to gather or disclose
information, including some that are not normally classified as “remedies” doc-
trines (for example, see the discussions of fraud and mistake earlier in §2.5.2
and duty to disclose in §3.3.3). However, the remedies for breach can also affect
various information-related incentives. While there are many different kinds of
information that might be gathered or disclosed, and the effects of remedies on
these incentives have not been studied as extensively as have the other incentives
discussed earlier, we discuss some representative examples.

87For further discussion of all of these issues, see Goetz and Scott (1983), Craswell (1990),
and Triantis and Triantis (1998).
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DECIDING WHETHER TO ENTER INTO CONTRACTS. The greater the penalties
for breach, the greater will be sellers’ incentive to gather information about
potential risks that might leave them unable to perform. If a seller who fails
to perform is held fully liable for all of a buyer’s losses, that will make her
internalize the full costs of any failure on her part to gather sufficient infor-
mation. However, this will not be sufficient to make sellers’ incentives optimal
unless sellers can also internalize the full benefits of any additional investments
in information-gathering. A perfect price-discriminating monopolist may be
able to internalize all of those benefits, by charging higher prices; and in per-
fectly competitive markets, competitive pressures may force sellers to account
for those benefits as well. In markets that fall between these extremes, however,
it is more difficult to design a remedy that gives sellers the optimal incentive to
gather this information (Craswell, 1988).

SEARCHING FOR CONTRACTUAL PARTNERS. In many markets sellers (and buy-
ers) may have a choice as to how much effort they devote to finding potential
trading partners. Here, too, the parties’ incentives depend partly on other legal
doctrines—in this case, the rules governing initial contract formation (see §3
above). However, the parties’ incentives on this point, too, will also depend
on the general remedies for breach. For example, the steeper the penalties for
breach, the harder it will be to get out of any contract once a contract has
been formed, and so the more it will pay parties to invest in searching longer
and harder to make sure they have found the best deal. Here, too, some of the
benefits of increased search may be felt by the party who is found, rather than
by the party who is doing the searching, so efficient search incentives can be cre-
ated only if the searching party is able to internalize these benefits. For formal
models incorporating these effects, see Diamond and Maskin (1979, 1981).

OPTIMAL PRECAUTION AND RELIANCE. Even after one party has gathered
information, in some cases the other party is the one who needs to be given
that information in order to make an optimal decision. For example, if the
efficient level of seller precautions depends on how much the buyer would gain
from performance, and if the buyer already knows that information, the seller’s
precaution incentives can more easily be optimized if the buyer can communicate
his information to the seller (Bebchuk and Shavell, 1991). Similarly, if the
optimal level of reliance by the buyer depends in part on the probability that
the seller will fail to perform, and if the seller already knows that probability, the
buyer may be better able to choose an optimal level of reliance if the seller tells
him what that probability is (Craswell, 1989b). While most of the conventional
remedies for breach do not create any incentives for a buyer to convey this
information to the seller, some remedies affect this incentive by conditioning
the measure of damages on the information that has been disclosed. Under the
rule of Hadley v. Bazendale, for example, a buyer facing large losses from breach
is more likely to be allowed to recover those losses if she has told the seller about
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them in advance.®®

5.2.8 The effects of party heterogeneity

Information also matters if sellers (or buyers) must deal with a heterogeneous
population of trading partners. In many settings, for example, sellers may differ
in the probability that they will be able to perform, or buyers may differ in the
amount they would lose if the contract were breached. If each party’s type is
fully known to the other party, those differences can be fully reflected in each
side’s prices and other behavior, allowing each interaction to be analyzed as if
it involved entirely homogeneous parties. When differences in characteristics
cannot be fully observed, however, much of the analysis described above must
be altered in some way.

For example, if buyers differ in the amount they will lose from a breach—
and if the law’s damage measure reflects these differences, by holding sellers
liable for different damages depending on the buyer’s type—sellers’ expected
liability costs will be lower when dealing with low-damage buyers than when
dealing with high-damage buyers. If sellers can recognize the high-risk buyers,
they can adjust their prices or their level of precautions or both to reflect those
greater risks. However, this gives high-damage buyers an incentive to conceal
their greater riskiness, if they can. In that case, the equilibrium will depend on
the ability of the low-damage buyer to signal his type or the seller’s ability to
screen buyer types. As discussed in §2.3.2, signaling and screening can result in
a loss of welfare. If screening or signaling are ineffective at separating the types,
then a pooling equilibrium could result in which low-damage buyers effectively
subsidize high-damage buyers. Alternatively, to avoid this subsidy, low-damage
buyers could exit; that is, an adverse selection (“lemons”) problem ensues. Lim-
its on the recovery of unusually high damages—including the doctrine of Hadley
v. Bazendale, discussed in the preceding subsection—could conceivably be used
as a screen to prevent subsidization or drop out(see Quillen, 1988).

Buyer heterogeneity is also important if a seller has market power, insofar
as it introduces the possibility of price discrimination. To be sure, if the seller
can fully observe each buyer’s type, she can engage in first-degree price discrim-
ination, a practice that general contract law does not restrict. But if the seller
cannot observe each buyer’s type directly, she may be able to use some of the
terms of her contract (including the remedies for breach) to separate different
classes of buyers—screen—thereby increasing her profits through second-degree
price discrimination (see, e.g., Matthews and Moore, 1987). This possibility
could also be relevant to the analysis of liquidated damage clauses, discussed
later in §5.3.4. As ssed in §2.3.3, especially footnote 29, the welfare conse-
quences of such price discrimination are a priori ambiguous.

88For economic analyses of this aspect of the Hadley doctrine see, e.g., Ayres and Gertner
(1989), Wolcher (1989), Johnston (1990), Bebchuk and Shavell (1991), Adler (1999), and Ben-
Shahar and Bernstein (2000). Because of possible adverse price discrimination vis-a-vis the
shipping price, however, a buyer may be reluctant to reveal that she faces large losses (see
§4.2.4 and §5.2.8).
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5.2.9 Risk allocation and insurance

Finally, in addition to all of the incentive effects discussed above, remedies for
breach also have the effect of allocating various risks between the two parties.
For example, the expectation remedy defined in §5.1.2 will, if it is measured per-
fectly, leave the buyer (the non-breaching party) fully insured. Thus, if buyers
are risk averse, while sellers are risk neutral, this remedy will be efficient in terms
of its affects on the parties’ attitudes toward risk. For other combinations of
attitudes toward risk, remedies other than expectation damages will be superior
(see generally Polinsky, 1983). Unless one of the parties is actually risk loving,
however, remedies that exceed the non-breacher’s actual losses (e.g., punitive
damages) will almost always be undesirable as far as risk sharing is concerned
(Craswell, 1996a).5"

One case of interest concerns breaches that inflict non-pecuniary losses that
do not increase the buyer’s marginal utility of money (see Cook and Graham,
1977). For example, a photographer’s failure to take wedding pictures might
reduce the welfare of the marrying couple, but that does not mean they would
prefer to buy an insurance policy that would pay them additional money if
their wedding pictures were lost.”” Viewed purely from the standpoint of the
parties’ taste for insurance, then, it might be better if contract remedies did
not compensate for this sort of loss (as, indeed, they generally do not). At the
same time, though, excluding these losses from contract remedies could also
distort some of the other incentives discussed above, such as the photographer’s
incentive to take adequate precautions. For an analysis incorporating both of
these effects, see Rea (1982).

5.3 Complications in determining monetary damages

In the discussion so far, we have dealt with the incentive and insurance effects
induced by monetary remedies for breach. To be sure, much of the literature
on this topic developed by analyzing particular legal remedies: either particular
measures of monetary recovery, or non-monetary remedies such as specific per-
formance. Reflecting that literature, §5.3.1 considers various legal and practical
limits on contract damages; and section §5.3.2 considers some alternative dam-
age measures that are imposed in certain cases. Then, §5.3.3 and §5.3.4 discuss
specific performance (injunctive relief) and liquidated damage clauses (remedies
stipulated in the contract itself).

89Risk aversion also plays a role in why limits on damages could be Pareto improving
when the damage terms signal information about the potential breacher. See §2.3.2 and the
discussion of Aghion and Hermalin (1990).

9Such preferences are, admittedly, inconsistent with neoclassical economic theory unless
the couple exhibits lexicographic preferences in photos-money (other goods) space.
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5.3.1 Limits on the measure of damages

In theory, expectation damages leaves the non-breacher just as well off in every
state of the world (see §5.1.2); but in practice, a number of legal doctrines
limit the losses that expectation damages will compensate. For instance, the
non-breacher must prove the amount of his loss with “reasonable certainty”;
often this will exclude the recovery of “speculative” losses whose amount was
uncertain. Also, as noted earlier, contract law only rarely allows compensation
for emotional losses (see §5.2.9). Perhaps more significant in this regard than any
rule of contract law, however, is the general default rule of US legal procedure
that requires each party to bear his own costs in litigation. In most other
Western legal systems, in contrast, prevailing litigants are entitled to recover
attorneys’ fees as well as other out-of-pocket litigation costs. As a result, they
come closer to being made whole than do winning litigants in the Us.

By reducing the effective amount of the remedy, doctrines such as these
weaken many of the seller’s incentives discussed earlier (for example, the seller’s
incentive to take precautions, see §5.2.2). Of course, by shifting more of the
loss to the buyer, the same doctrines may also strengthen the buyer’s incentive
to take various precautions (see, e.g., §5.2.4). Also, when these exclusions are
conditioned on particular behavior by the buyer—e.g., if recovery for certain
losses is excluded unless the possibility of such losses is disclosed in advance,
under the doctrine of Hadley v. Bazendale—that could strengthen the buyer’s
incentives in more focused ways (see §5.2.7). Finally, if buyers differ in the
extent to which they suffer non-recoverable losses, excluding those losses from
the damage measure may reduce the cross-subsidization that could otherwise
result (see §5.2.8).

5.3.2 Other measures of monetary damages

The damage measures identified above in section §5.1.2 above have received the
most attention in the law and economics literature, but other measures are also
sometimes used. As we show, though, most of the economic effects of these
alternate measures can be decomposed into one or more of the effects already
considered above.

COST OF COMPLETION. One recurring issue involves sellers who breach by
leaving work unfinished, or by performing work work incorrectly, when it would
be extremely costly to finish or correct the work. For example, suppose that
the buyer would have realized net gains of v from complete performance, while
leaving the work in its current state would leave the buyer with net gains of
u, and it would now cost f > v — u to finish the work as it should have been
performed. If v and u have been measured correctly, this implies that it would
be inefficient to finish the work. However, courts vary in their treatment of this
case, sometimes allowing the buyer to recover the completion cost f in damages,
while sometimes limiting the buyer to recovery of v — u.

Awarding f in damages would be inefficient if it led to the work actually
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being completed. If, however, completion would in fact be inefficient, then the
buyer will pocket the damage payment rather than use it to finish the work. The
principal effects of awarding f, rather than awarding v — u, will, thus, be those
discussed previously. The larger remedy will (in general) strengthen sellers’
incentives to avoid committing this sort of breach; perhaps strengthening them
excessively, if the actual losses caused by the breach are only v —wu. On the other
hand, if v — u actually understates the buyer’s losses—say, because some of the
benefits from performance are hard to measure, and have therefore been omitted
from the court’s measure of v—then increasing the remedy to f could improve
the seller’s incentives in some respects (see Muris, 1983, for a discussion of both
effects). Even then, much would depend on the exact nature of the benefits that
were excluded, as was also discussed in preceding subsections. For example, if
buyers differ in the extent to which they would realize certain benefits, excluding
those benefits from the damage measure could reduce any cross-subsidization
that might otherwise result (see §5.2.8).

DISGORGEMENT. Similarly, courts occasionally require a breaching party to
disgorge any profits he may have earned as a result of the breach, even if those
profits exceed the non-breacher’s expectation loss, often citing a general prin-
ciple that no one should profit from his own wrong. This result is not the
norm in contract cases, but is reserved for situations in which the breacher is
thought to have engaged in bad faith or “willful” breach (an ill-defined notion
in the case law) or when the non-breacher is considered to have a property or
quasi-property interest in the subject of the contract and is thus entitled to the
proceeds of resale, even if he could not have earned such proceeds on his own
(see Farnsworth, 1985, for a general discussion).

Disgorgement damages, if assessed with certainty, leave the breaching party
indifferent between performance and breach. As such, they entirely eliminate
any incentive to breach, which from the viewpoint of efficient breach, is an
excessive deterrent. In turn, the absence of efficient breach could also generate
excessive reliance by the promisee.

A rationale sometimes articulated in favor of disgorgement damages is that,
by removing any incentive for unilateral breach, they encourage a party who
would like to escape performance to approach the counterparty and negotiate a
modification or release (see, e.g., Friedmann, 1989). Such negotiation may be
desirable if the potential breacher would otherwise be uninformed about the size
of the counterparty’s expectation loss (thus leading him mistakenly to breach),
or if the transaction costs of renegotiation are less than the costs that would
be occasioned by a lawsuit. The frequent association of disgorgement with the
elements of bad faith or willfulness, however, suggests an underlying punitive
component to this remedy, which raises the topic of punitive damages generally.

PUNITIVE DAMAGES. In general, explicitly punitive damages are rarely imposed
in contracts cases. This is in part because breach of contract, though a legal
wrong, is typically judged more leniently than would breaches of duty in a tort
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or property setting, for a number of related reasons. First, because liability is
based on a voluntary exchange relationship, the expected costs of breach and of
paying damages are likely to be reflected in the contract price, so that efficient
breaches work to the ex ante advantage of both parties. Second, to the extent
that punitive damages are justified by negative externalities imposed on the
general community, the concern is less pressing in the ordinary contract. Third,
to the extent that punitive damages are justified by a high likelihood of non-
detection, this concern is lessened when the parties know each other and are
likely to be watchful of proper performance.

Punitive damages are very occasionally imposed, however, in response to
breaches of contract that also involve a tort, gross unfairness, or a violation of
some public policy. For example, punitive damages have regularly been imposed
on insurance companies that refuse without justification to pay valid claims.
This result is often defended in terms of the imbalance in the parties’ economic
power, the particularly difficult circumstances in which such refusal places the
insured, and the likelihood that most victims of such opportunism are likely
never to seek redress in court—all factors that go to the general case for punitive
damages, as laid out in succeeding chapters of this handbook.

5.3.3 Specific performance

In some cases courts order specific performance rather than awarding monetary
damages for breach. In effect, this remedy requires the seller (or other breaching
party) to perform the contract in full, backed by the threat of fines or even
imprisonment if she fails to do so.

If ex post renegotiation is impossible, such an order would lead to inefficient
performance of the contract in any case where breach was more efficient. As
long as the parties can renegotiate, however, they should always be able to avoid
this loss by agreeing not to perform, with the gains from non-performance being
shared between the parties in accordance with their bargaining strength. But if
the buyer has the threat of a remedy of specific performance, thereby requiring
the seller to incur the costs of performance, that should allow the buyer to
capture more of the gains than he could if his only legal threat were to hold the
seller responsible for some smaller monetary remedy.

As a result, when ez post renegotiation is possible, the effects of specific per-
formance will be felt in all of the ways discussed above. When renegotiation is
costly, specific performance could, in principle, add to those negotiation costs,
though it is unclear whether the negotiations required under specific perfor-
mance will be any more or less costly than those required under any alternative
remedy.?t

91For analyses of this issue see, e.g., Kronman (1978b), Schwartz (1979), Ulen (1984),
and Bishop (1985). Most recently, Shavell (2006) has argued that negotiation costs will be
relatively large where the reason for breach is a production cost increase (because in order to
negotiate a release, the parties must agree on how to distribute the quasi-rents arising from
the cost increase), and resulting ), and relatively small where the reason for breach is to sell
to an third party (because the buyer can also resell to the third party, and so the quasi-rents
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In any event, if specific performance results in the buyer being able to ne-
gotiate for a larger payment, this will have the same effect as an increase in the
expected size of any monetary remedy. For example, the threat of having to
make such a payment will strengthen the seller’s incentives to take precautions
against events that might expose it to such a remedy (Muris, 1982). Moreover,
this threat will also increase the buyer’s incentives to make reliance investments
(Edlin and Reichelstein, 1996). An increase in the expected payment will also
alter the risks born by each party, as discussed earlier in §5.2.9. In general,
specific performance makes it more likely that the buyer will end up at least as
well off as if the contract had been performed (otherwise, he would not consent
to any renegotiation), whereas the award of smaller monetary remedies might
not leave the buyer this well off. But whether this increase in compensation is
desirable, all things considered, depends on all of the effects discussed earlier,
as compared to the effects produced by whatever monetary measure of damages
the court would award if it did not require specific performance. In this regard,
the choice between specific performance and monetary damages has much in
common with the choice between injunctive relief and monetary remedies in
many other areas of law.%?

Under common law, specific performance has traditionally been more diffi-
cult to obtain than monetary damages, with injunctive relief treated as matter of
the court’s discretion, and usually being reserved for cases in which damages are
deemed insufficient to protect the non-breacher’s expectation interest or in other
special circumstances (for example, when the goods being traded are unique,
when the breacher is insolvent, or when the non-breacher has made relational
investments that would be difficult to replace). The most widely cited policy
reason for these restrictions is that specific performance is thought to impose
greater administrative costs on the legal system, especially in situations where
the quality of a coerced performance is costly to verify. But this concern has not
prevented civil law systems from making specific performance their remedy of
default, even though in many circumstances their courts will still award money
damages in substitution for performance (Lando and Rose, 2004).

5.3.4 Remedies expressly stipulated in the contract

As noted earlier (see §5.1.2), the remedies discussed above are usually supplied
by the legal system as default remedies to be applied in cases where the contract
is silent as to the consequences of breach. In some cases, though, the parties’
contract may itself stipulate the remedy that will be required in certain states
of the world. Usually this remedy will consist of a monetary payment, but in
s, the parties may provide for particular actions to be taken, as when
a sales contract provides that in the event of a defect in the goods, the seller

some ca

are limited to the difference between the buyer’s and seller’s cost of resale).

92There is a much more extensive literature analyzing the analogous issue in property and
tort law. See, e.g., Calabresi and Melamed (1972), Kaplow and Shavell (1996), Bebchuk
(2001), and Ayres and Goldbart (2003).

Hermalin, Katz, & Craswell ENFORCEMENT 115

will be obliged to provide repair or replacement. When such stipulations take a
monetary form, they are usually referred to as “stipulated damages” or, at least
when they are enforceable, “liquidated damage clauses.””®

Depending on the amount chosen by the parties to serve as the measure
of damages, liquidated damage clauses can produce any and all of the effects
described above.”! For example, clauses that specify a large payment can give
sellers a strong incentive to avoid committing a breach, while clauses that specify
smaller payments will give buyers less insurance against breaches. The amount
of the clause can also affect each side’s incentives to rely on the contract, or to
take precautions against various risks, as the preceding sections also discussed.
Indeed, while the literature summarized in the preceding sections was mostly
written to provide guidance to courts or other lawmakers, that literature can
just as easily be read as providing guidance to private parties who wish to select
an efficient liquidated damage remedy (see Katz, 1996b).

Moreover, in some respects liquidated damage clauses (drafted by the par-
ties) are likely to be superior to general default rules (selected by courts or legis-
latures). As the preceding sections make clear, most remedies involve trade-offs
among various important incentives, and in many cases the contracting parties
are better suited than courts to choose the particular trade-off that is best for
their own transaction. In markets where parties are heterogeneous (see §5.2.8),
liquidated damage clauses can be tailored to particular contracting pairs. More
broadly, all of the reasons that support the enforcement of contracts generally
(see §2.2) will usually argue for the enforcement of liquidated damage clauses
in particular.

It is therefore striking that common-law courts refuse to enforce clauses that
set damage amounts that the courts consider excessive (these are typically re-
ferred to as “penalty clauses”). This reluctance may be due partly to historical
factors, and in particular to the belief (on non-economic grounds) that “penal-
ties” or “enforcement” should be the exclusive province of the legal system,
rather than being subject to private control. In addition, though, there may
also be economic reasons that—in particular situations—might counsel against
enforcement.

For example, in cases where the actual damages from breach turn out to dif-
fer significantly from what the parties expected, it is possible—though far from
automatic—that a remedy specified by the liquidated damage clause might no
longer be welfare maximizing.””> In effect, denying enforcement in these cases

o

would be similar to denying enforcement of the contract itself, under the “im-

93Very occasionally, parties will provide for specific performance in their contracts, but
courts do not regard themselves as bound by such provisions (although they will take them
into account as a factor bearing on their exercise of discretion).

91For discussions of these effects in connection with liquidated damage clauses, see Goetz
and Scott (1977), Clarkson et al. (1978), Rea (1984), Schwartz (1990), and Edlin and Schwartz
(2003).

950bserve, however, that if the remedy is a monetary transfer, then welfare is typically
assumed to be unaffected by transfers.
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plied excuse” doctrines of mistake or impracticability, in cases where unforeseen
events have significantly altered the contracting parties’ situation. It is, how-
ever, a matter of debate whether courts have the ability to make such ex post
adjustments in ways that will in fact improve the parties’ ez ante welfare. These
doctrines are discussed above in §4.4; for discussions focusing specifically on lig-
uidated damage clauses, see Rea (1984) and Schwartz (1990).

In addition, some liquidated damage clauses can affect the welfare of others
who are not parties to the contract. In particular, if a seller with market power is
concerned with defending its market against entrants, liquidated damage clauses
can serve as a commitment to deter competitors from entering (Aghion and
Bolton, 1987; Chung, 1991; Spier and Whinston, 1995). Even in competitive
markets, if some or all buyers are unaware of seller’s liquidated damage clauses,
this imperfect information could create incentives for socially undesirable clauses
(just as they could in the case of any contractual clause, see generally §2.3.2).

It is worth noting that there are some situations in which common-law courts
are more likely to enforce privately stipulated remedies. In particular, courts
are more deferential to liquidated damage clauses that turn out to be undercom-
pensatory ez post, as compared to those that turn out to be over-compensatory
(perhaps because the latter raise third-party effects where the former do not).
They are quite deferential to clauses that disclaim liability for consequential
damages and that limit the remedy for breach of warranty to repair or replace-
ment (because such clauses supplement the doctrine of Hadley v. Bazendale, of
which the courts approve). They are also likelier to enforce liquidated damages
that have actually been paid over as an advance deposit, although even in those
cases, the breacher may be entitled to restitution of part or all of the deposit to
the extent it plainly exceeds the non-breacher’s expectation loss.

5.4 Private enforcement of contracts

As noted, legal enforcement or its threat are not the only means by which parties
are induced to honor their commitments. In this subsection, we briefly consider
some of these other means. In §5.4.1, we briefly consider how the costs of using
legal enforcement can either distort contracts or cause the parties to dispose of
them altogether. In §5.4.2, we take up how repeated interactions or reputational
concerns can deter breach. Finally, §5.4.3 discusses various legal doctrines that
bear on, and in some cases support, these private alternatives to traditional
legal enforcement.

5.4.1 Enforcement costs

One reason contracts could fail to be enforced as written is that enforcement
requires expenditures by the parties that are either ex post incredible or can
be anticipated to be so large ex ante that no contract is written. A partial
list of examples is: (1) the agreement is illegal or exceeds the parties’ power to
contract under the applicable legal system (see §2.5 above); (2) courts cannot
verify critical aspects of contractual performance or whether relevant contingen-
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cies have arisen (see §4.2 above); (3) litigation is costly in terms of time, risk,
or material resources; (4) the defendant may be insolvent or otherwise lack the
ability to comply with a judgment; and (5) the dispute arises in the course of an
otherwise successful relationship that the parties do not wish to jeopardize. In
addition, as a large literature makes clear, two additional reasons are also im-
portant in developing countries:”® (6) the court system operates corruptly; and
(7) courts are incapable of enforcing their verdicts, because police are corrupt
or unavailable.

A simple model illustrates some of these issues. Suppose that party B em-
ploys party A and promises to pay A w upon completion of A’s task. Suppose
it costs A k4 > 0 to have the contract enforced or fight litigation and it costs B
kp > 0 for the same. If A cannot recover its enforcement costs from B should
she prevail at trial, then B knows he can underpay A by up to k4 without A
secking to enforce the contract (assuming A acts in a coldly rational way)." If,
however, the parties anticipate this, then they could agree to a nominal wage of
w + k4, recognizing that B will underpay by k4. Somewhat more problematic
is non-performance by A. If it is feasible for A to overperform by an amount
kp, then the parties can simply set the performance standard in the contract kp
above what they truly intend. But such overperformance could be infeasible, in
which case this trick won’t work. Now it could be necessary to add a clause to
the contract that A pay B kp should A be found to have underperformed. To
the extent the court refuses to honor that clause, citing the unenforceability of
penalty clauses (see §5.3.4), or its inability to verify A’s performance adequately,
this solution could also fail. If it is impossible to enforce a contract contingent
on A’s performance, then the parties will either have to forgo contracting or they
will have to contract around the problem (e.g., use a revenue-sharing contract
to give A better incentives).

More generally, whenever judicial enforcement is likely to occur in less than
100% of the cases, it might in principle be possible to make up for that defi-
ciency by increasing the size of the damage award in those cases that do reach
the courts. To take a simple example, if only one out of ten breaches is ever
sanctioned by courts, many of the incentive effects could be restored if the dam-
age award that would otherwise be optimal were multiplied by ten in every
case.”® However, courts are usually reluctant to make this adjustment in con-
tract cases, where punitive damages are only rarely awarded. This solution will
also be unattractive if either party is risk averse, as it increases the variance of
both parties’ returns (see §5.2.9). And in more extreme settings, where litigation
is infinitely costly (e.g., performance is completely unverifiable or in countries

96See, for instance, Anderson and Young (2002), Cungu and Swinnen (2003), or, for a more
historical perspective, Greif and Kandel (1995).

971t is known from research on ultimatum games (e.g., Giith et al., 1982) that players do
not always act in a coldly rational way, preferring sometimes to punish others even if the act
of punishing is costly to them. See Rabin (1993) for a discussion and analysis.

98This effect is often suggested as an economic rationale for punitive damages. See, e.g.,
Polinsky and Shavell (1998) and Craswell (1999).
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where a reliable court system is unavailable), reliance on court-ordered remedies
is bound to fail.

Unfortunately, the issue of credible enforcement is typically ignored in most
of the contract design literature.”? Accordingly, we now turn briefly to enforce-
ment methods that do not requires the participation of courts.

5.4.2 Self-enforcing contracts

It has long been understood from the repeated games literature that some agree-
ments are self enforcing in the context of an ongoing relationship.'*C The most
prominent example of such “agreements” is tacit collusion among competing
firms. That is, recognizing their repeated interaction, firms avoid undercutting
each other on price. This “agreement” to keep prices high is enforced by the
threat of a price war should any firm undercut.'

‘Within the realm of contracts, there is wide scope for such self-enforcing
agreements. Moreover, self-enforcement can substitute for legal enforcement.
For instance, in a one-shot game, an employer might choose to renege on a
promised wage payment to an employee (recall the discussion in the previous
subsection). But in a repeated context, the employee could retaliate by quitting
(or possibly engaging in sabotage), which could be sufficiently costly to the
employer that he chooses to pay the employee.!’? Of course, the employee
could also take the employer to court for nonpayment, but, as we saw above,
legal enforcement might not always be credible.

Self enforcement can also complement legal enforcement. For instance, while
it might not be credible for a party to enforce a contract legally in a one-shot
game, the party might wish to develop a reputation for enforcement in a repeated
context—just as in some models of entry deterrence whereby an incumbent firm
punishes entrants to establish a reputation for toughness (see, e.g., Tirole, 1988,
Chapter 8), a party may want to develop a reputation as someone who can’t
be cheated (e.g., become known as litigious). Of course, if repetition is what is
making legal enforcement of contracts credible, then one should model repetition
explicitly in the analysis of the underlying contracting problem if that problem is
itself repeated (i.e., the game between an employer and a long-term employee).
In other words, an appeal to reputation for enforcement in a static analysis of
a contracting problem is most acceptable when the problem is short term (i.e.
a given pair meet only once to contract), while the players are long lived (i.e.
will play again with others).

‘Within the literature, self-enforcing contracts are often known as relational
contracts. Applications have included quality assurance for experience goods

9990me notable exceptions are Spier (1994) and Krasa and Villamil (2000).

100For a review of repeated games see Chapter 2 of Gibbons (1992) or Chapter 5 of Fudenberg
and Tirole (1991).

10150e Chapter 6 of Tirole (1988) for details.
1028¢e, also, Thomas and Worrall (1988).

Hermalin, Katz, & Craswell ENFORCEMENT 119

(i.e., goods the quality of which can only be assessed via consumption);'%3

incentive schemes;'%* and social contracts within firms.'®> However, explicit
models of reputation in the legal literature on contacts are still relatively rare.'%6
In addition, while reputations can, in many markets, provide powerful in-
centives to perform, in some markets they are less likely to be effective. For
example, if performance involves a credence good (the quality of which cannot
be observed even after consumption, at least not without expert diagnosis),
many breaches may go undetected, with little harm to the breaching party’s
reputation.’?” In addition, the enforcement of reputations may be privately
costly to those who enforce them, thus leading to free-rider problems in enforce-
ment.'® Tn other markets, where sellers’ histories are not easily discoverable
by buyers (or vice versa), the incentive effects of reputations may be weakened,
though the involvement of kin or ethnic groups or other reputational interme-
diaries may help in overcoming that difficulty.!®® Finally, for sellers who are
on the verge of bankruptcy (or are otherwise reaching their “last period”), the
prospect of losing future business may be a very weak constraint at best.

5.4.3 Legal doctrines affecting self-enforcement

As the preceding subsection discussed, reputations are most effective in the con-
text of a repeated game, so that a party who cheats suffers the consequence by
losing the benefit of future interactions. In some contractual settings, however,
the party who cheats can be made to suffer an extra-legal sanction in connec-
tion with the very contract has that been breached, as long as the other party
has not yet fully performed his own end of the contract. In such a case, the
other party may respond not by filing a lawsuit, but by withholding his own
performance. For example, if a seller agrees to deliver goods on credit, but if the
buyer discovers (before paying) that the goods are defective, the buyer might
respond to this breach by refusing to accept or to pay for the goods.

To be sure, the significance of a threat to suspend performance depends
partly on the value that performance has to the other party, but it also depends
on how the parties have structured their transaction. To take an extreme case,

103Klein and Leffler (1981) and Shapiro (1983) are two examples.
104Bull (1987) and Levin (2003) are two examples.
1058ee Hermalin (2001) for a survey.

106For a qualitative discussion, see Charny (1990). Bernstein (1992, 1996, 2001) has pre-
sented several case studies illustrating the operation of reputational enforcement in specialized
markets.

107See Darby and Karni (1973). Although see Fong (2005) for a more nuanced analysis.

108For example, Klein and Leffler (1981) model a market in which buyers, if they even once
receive a defective product, follow a flat rule of never purchasing from that seller again. While
such a rule does produce desirable incentive effects, it may or may not be rational for individual

buyers.

1098ee Landa (1981) and Bernstein (1992) for discussion of kin and ethnic networks. See
Mann (1999) on other reputational intermediaries.
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if the contract calls for the seller to make all her deliveries before the buyer pays
any of the price, that gives the buyer a good deal of leverage by threatening
to withhold payment. On the other hand, if the contract instead calls for the
buyer to pay the entire price in advance, before any of the goods have been
shipped, this gives the buyer very little leverage, while putting the seller in the
happy position of being able to threaten to suspend all of her shipments. As
a consequence, parties often negotiate extensively over the exact timing of the
various payment and delivery requirements.'”

In addition, a party’s right to suspend his or her own performance may also
be regulated by various legal doctrines, as we now discuss.

RESCISSION.  Once one party has committed a breach, the other party may
sometimes be able to choose between monetary remedies (typically expectation
damages, as discussed earlier in section §5.1.2) and simply walking away from
the contract, without collecting any remedy at all. This latter option is usually
referred to as termination or rescission. To be sure, if the contract would have
been a profitable one for the non-breaching party, that party will usually prefer
expectation damages over rescission, for expectation damages should give the
non-breacher all of the benefits she would have received from performance (if
all of those benefits can be adequately measured, see section §5.2.1 above). But
if the contract in question would have been a losing one for the non-breaching
party, rescission may be a more valuable remedy, as it allows that party to walk
away from what might otherwise be a significant loss.

To complicate matters further, in some cases the non-breaching party may
elect to rescind a contract even if she has already performed some part of her own
services under the contract. By rescinding the contract, the non-breaching party
would give up her right to recover the payment specified in the contract, but
she could then sue for restitution to recover a judicially-determined “reasonable
value” for her services.!!! As the court’s determination of reasonable value need
not be limited by the contract price for those services, this remedy could leave
the non-breacher with more than she could get under any alternative remedy.
Indeed, precisely because rescission is elective for the non-breacher, a rational
non-breacher will not choose it unless it is more favorable to her.

However, several legal doctrines limit the use of rescission as a response
to the other party’s breach. At common law, breach of a service contract al-
lows the non-breaching party to elect rescission only if the breach is “material”
or “substantial,” a vague test that leaves much to the courts’ discretion. By
contrast, breach of a contract for the sale of goods is said to allow rescission
for any breach whatsoever (the so-called “perfect tender” rule). The Uniform
Commercial Code has altered this latter rule, though, by limiting the buyer’s

1108ee Scott and Triantis (2006). In addition to the sources cited earlier in §5.2.6, brief

discussions can also be found in Goetz and Scott (1983), Kull (1991), and Kraus (1994).
Note, also, the connection between this and the discussion of option contracts and holdup in
§4.3.2.

1 For other uses of restitution as a remedy, see section §5.1.2 supra.
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right to rescind in cases involving the sale of goods. Under the ucc, defective
goods in a single shipment of a multi-shipment (or installment) contract do not
allow the buyer to rescind the entire contract unless the defect “substantially
impairs” the value of the entire contract. Even in contracts calling for only a
single installment, the buyer may lose the right to rescind if he fails to reject
the installment within a “reasonable” time for inspection. The buyer’s right to
rescind may also be limited by the seller’s right to take a “reasonable” amount
of time to “cure” the defect (see the discussion of “cure” below).

‘While the remedy of rescission has not been analyzed as extensively as other
remedies have, many of the effects are similar to those of any other remedy
that is more generous to the non-breacher.''> That is, as noted, the non-
breacher will elect rescission only when it is more favorable to her than the other
available remedies. Consequently, the availability of rescission should increase
the breacher’s incentive to perform—just as would any other increase in the
size of the likely remedy. Of course, the parties may be able to renegotiate ex
post to avoid inefficient breach or inefficient performance—but, as with other
remedies, the payments that parties must make in ez post renegotiations will
still affect their ez ante investment incentives. Also, if either party is risk averse,
the availability of rescission will also affect their risk-bearing costs, again in the
same manner as any other increase in the expected size of the remedy.

CURE. As noted in the preceding paragraphs, the buyer’s right to rescind a
contract for the sale of goods may be limited (under the vcc) by the seller’s
right to cure any defects in the goods that she delivered. As long as the time
specified for delivery of the goods has not yet expired, the seller has complete
freedom to try to cure the defects and deliver conforming goods. However,
even after the time for delivery has expired, the seller may still have some
right to attempt a cure, although this right is subject to various legal limits
(many of which are vague). For example, the seller may not take more than
a “reasonable” time to effect such a cure; and may only do so when she had
“reasonable grounds” to believe that her original, non-conforming delivery would
have been acceptable “with or without a monetary allowance” for the defect. In
installment contracts, where only the goods in a single shipment were defective,
the seller must be able to provide “adequate assurances” that its cure will be
successful. And in all cases, it is ultimately up to a court to determine whether
the seller’s efforts have in fact cured the defect.

In cases where it is clear that the seller can fix the defect, the right to cure
serves to limit the effect of the remedy of rescission. For example, if the market
price of goods fell significantly after the contract was signed, the buyer might
otherwise use a trivial defect—one that could be cured at a de minimis cost—to
rescind the contract, thus forcing the seller to bear the loss from the market’s
fall. The economic effects of this use of rescission were discussed above. Clearly,
giving the seller a right to cure eliminates those effects.

112 The earliest economic discussion is Goetz and Scott (1983). Other discussions include
Kull (1991) and Kraus (1994).
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In other cases, though, it may not be clear (at least initially) whether the
seller will ever be successful in curing the defect. For example, many litigated
cases involve the sale of cars or houses that seem to be “lemons,” whose seller
makes repeated but unsuccessful attempts to find and fix the problem.'? In
these cases, a court’s interpretation of the right to cure has the effect of de-
termining the point at which the contractual endeavor should be terminated in
order to cut the parties’ losses. The economic implications of this decision were
discussed earlier in §5.2.6.

CONDITIONS AND TERMINATION CLAUSES. Parties can also use the contract
itself to specify (within limits) the conditions under which either or both par-
ties will be released from their obligation to perform. Employment contracts,
for example, may allow either the employer or the employee to terminate the
relationship at any time, and for any reason. (Indeed, this is the common-law
default rule for employment contracts.) Similarly, franchise contracts may spec-
ify that the franchise relationship will continue indefinitely unless one or the
other party exercises its right to terminate the relationship, often with some
advance notice required (e.g., 30 days’ notice of termination).

Other contracts may permit one part to terminate the relationship if cer-
tain terms of the contract are violated. Technically, contractual clauses whose
violation will release one party from part or all of the contract are referred to
in law as conditions. By contrast, covenants or promises are clauses whose vi-
olation normally leads to some other default remedy. Violation of a covenant
will release the other party from the contract only if the breach is found to be
“material” (see the preceding discussion of rescission).

To be sure, just as courts sometimes refuse to enforce liquidated damage
clauses (see §5.3.4), they also do not always enforce contractual termination
provisions. For example, if termination would inflict on the other party a loss
that seems to the court to be excessive (a “forfeiture”), courts may refuse to
give effect to an express condition, thus prohibiting the other party from ter-
minating the contract. In addition, clauses that purport to give one party the
right to terminate a relationship for any reason will sometimes be interpreted
more narrowly by courts, who may refuse to permit terminations that are not
made “in good faith” (a phrase whose exact content is difficult to pin down).
By requiring some degree of judicial approval of a termination decision, these
doctrines thus limit the parties” ability to use termination as a self-enforcement
technique. Some of the economic effects of these limits are discussed in Klein
(1980).

1131n some cases, the contract may itself specify that the seller has the right to cure, and
may even limit the buyer’s remedy to accepting the seller’s repair or replacement. Even in
these cases, though, the ucc allows courts to disregard such a clause (and bring the seller’s
right to cure to an end) if the seller’s inability to cure causes this remedy to “fail its essential
purpose.”
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5.5 Other law bearing on contract enforcement

It should also be kept in mind that the enforcement of contracts is often affected
by rules and institutions from other fields of law. For example, one common
way for parties to enhance the likelihood of contractual performance is to offer
collateral; and this device is regulated generally by the law of property and
specifically by the specialized law of secured transactions (see Schwartz, 1989;
Triantis, 1992). Similarly, contracting parties often enlist third parties as guar-
antors on their behalf; and the value of such assurance is determined by the law
of suretyship (see Katz, 1999).

Conversely, parties” ability to use reputation or repeat dealing as private
enforcement devices may be restricted by other fields of law. For example, the
law of antitrust generally prohibits concerted boycotts or refusals to deal; and
the law of torts may treat some reputation-affecting communications as unfair
competition, defamation, or invasion of privacy. To this extent, some private
attempts to enforce contracts may be actionable in their own right.

6 Conclusions

This chapter is lengthy and many of our conclusions have already been given.
Consequently, we limit ourselves here to a few remarks.

Given the vastness of the literature on the law and economics of contracts,
even a survey as long as ours must omit certain topics. One topic that has
been omitted is the connection between the literature on contracts and those
on torts, takings, and regulation. In particular, much of the economic analysis
of regulation takes the view that the regulator and the regulated entity are
entering into what is, effectively, an agency contract between the regulator (the
principal) and the regulated entity (the agent). See, for instance, Laffont and
Tirole (1993). But even torts and takings can be related to contracts if, as
some analysis has done, one views the state as seeking to approximate, in some
way via law, the contract that it would have liked to have written with the tort
malfeasor or the owner of the property to be taken if their identity were known
in advance.!'*

‘We have also omitted the entire literature in which the state itself is a party
to the contract. Government contracts raises a number of additional issues, in-
cluding the need for public accountability, risks of corruption and political cap-
ture, the problem of establishing credible commitment that will survive changes
of governmental regime, and the special difficulties of enforcing contract rights
against a sovereign state. For instance, the risk of nations repudiating their
debt contracts or abrogating licensing agreements is well documented, espe-
cially in the context of developing economies. Creditors or technology providers
who contemplate entering into agreements with such governments, accordingly,
must find ways to mitigate or insure against such risk. At the same time, citi-
zens and regulators have an interest in preventing state officials from entering

114See, e.g., Hermalin (1995) for an application of this approach on the takings issue.



Hermalin, Katz, & Craswell CONCLUSIONS 124

into contracts that are not in the public interest ez ante. To an extent, these
issues relate to our discussion of alternative means of enforcement in §5.4.2 and
§5.4.3, but the area is broader than this.

Any chapter of this sort should close with some suggestions for future re-
search. Some suggestions have made already: (i) more economic analysis of
non-Anglo-American contract law; (ii) more positive analyses of contract law;
(iil) more efforts in modeling to treat monitoring and measurement as endoge-
nous with respect to what information is observable or verifiable; (iv) empirical
studies of how courts employ certain rules, such as the parol evidence rule; (v)
economic analyses of some of the doctrinal complications associated with the law
of contract formation (e.g., promissory estoppel); and (vi) more analysis of the
interactions between private and state enforcement of contracts. To this list we
would add greater use of new economic paradigms such as behavioral economics.
The behavioral paradigm in particular holds out the promise of increased under-
standing of the phenomenon of bounded rationality, and of legal doctrines that
respond to it. Consider, for instance, the literature discussed in §2.3.4 above, as
well as more recent work such as that of DellaVigna and Malmendier on issues
of contract design and self control and their application to questions of how do
health clubs design their contracts (DellaVigna and Malmendier, 2004, in press,
respectively).
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Essay

Economic Analysis of Contract Law After

Three Decades: Success or Failure?

Eric A. Posner'

INTRODUCTION

Modemn economic analysis of contract law began about thirty years ago
and, many scholars would agree, has become the dominant academic style
of contract theory. Traditional doctrinal analysis exerts less influence than it
did prior to 1970 and enjoys little prestige. Philosophical work on the
nature of promising has captured some attention, but petered out in the
1980s, with little to show for the effort other than arid generalizations about
the nature of promising. Academic critiques from the left no longer stir up
excitement as they did twenty years ago. Scholarship influenced by
cognitive psychology has so far produced few insights. Only economic
analysis seems to be on solid footing.

One way to validate a field’s claims is to look at its history.
Economically oriented scholars writing in the early 1970s had foundational
insights, and then over time subsequent writers have criticized and refined
them; because these refinements were derived from common premises,
there has been a sense of forward movement in the subject, of the building
of an increasingly sophisticated consensus. Although critics of economic

t Professor of Law, University of Chicago. Thanks to Bill Dodge, Mark Gergen, Richard
Posner, Alan Schwartz, Steve Smith, David Snyder, Kathy Spier, and workshop participants at the
University of Illinois at Chicago Economics Department for helpful comments, to Bryan Dayton
and Tana Ryan for research assistance, and to The Sarah Scaife Foundation Fund and The Lynde
and Harry Bradley Foundation Fund for fi ial support. Richard Craswell’s comments on an
earlier draft also improved the paper; | am also grateful for his and lan Ayres's published
comments.
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analysis deride its scientific aspirations, the steady accumulation of insights
over time resembles scientific progress. Doctrinal, philosophical, and
critical scholarship by contrast has been static. The authors agree or
disagree, and about the same things, as much today as they did twenty or
thirty years ago.

Yet there are grounds for concern about the economic analysis of
contract law. Careful students of its history know that the sense of
convergence ended years ago; in the last ten years, theory has become
divergent, and impasses have emerged. The simple models that dominated
discussion prior to the 1990s do not predict observed contract doctrine. The
more complex models that emerged in the 1980s and dominated discussion
in the 1990s failed to predict doctrine or relied on variables that could not,
as a practical matter, be measured. As a result, the predictions of these
models are indeterminate, and the normative recommendations derived
from them are implausible.

For these reasons, I will argue that economic analysis has failed to
produce an “economic theory” of contract law, and does not seem likely to
be able to do so. By this, I mean that the economic approach does not
explain the current system of contract law, nor does it provide a solid basis
for criticizing and reforming contract law. This is not to say that the
economic approach has not produced any wisdom, but that the nature of its
accomplishment turns out to be subtle and will become clear only after an
extended discussion.

This Essay has two purposes: to document the failures of economic
models to explain contract law or to justify reform, and to provide an
explanation for these failures. The explanation centers on the difficulty of
developing a model of contractual behavior that can be tested and that does
not make unreasonable assumptions about the cognitive abilities of
contractual parties.

At the outset, a few comments must be made in order to avoid some
possible misunderstandings of the argument. First, I will not argue that
some other approach to contract law is superior to the economic approach,
nor that economic analysis should be abandoned. If a moral must be
extracted from the discussion, it is skepticism about how much additional
value economics has to offer to understanding contract law today.

Second, I do not make claims about the value of economic analysis for
understanding other areas of law. Indeed, my critique rests on empirical and
methodological judgments about the contracts literature, judgments that do
not necessarily apply to, say, torts or property. Nor do I take a position in
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this Essay on controversies over the welfarist foundations of economic
analysis.'

Third, I want to avoid making general arguments about what counts as
a good theory. One might argue that any methodology that yields surprises
or insights about a familiar topic is valuable, and those surprises or insights
should be counted as theories. To avoid these philosophical issues, I will
focus on the original aspirations of the economic analysis of contract law:
to provide an explanation of existing legal rules, and to provide a basis for
criticizing or defending those rules.?

Finally, I want to avoid debates about what counts as “economic
analysis of contract law” by stipulating that it did not exist before 1970.
This is, of course, artificial. Many earlier scholars, including Holmes,
Llewellyn, Hale, and Fuller, used economic analysis in the sense that from
time to time they would assume that contracting parties are rational and
then speculate about how different legal rules would affect these parties’
incentives.’ From a modern perspective, however, their insights seem banal,
and that is because post-1970 economic analysis is more systematic and
careful.* The interesting question is whether the post-1970 commitment to
methodological individualism and the other premises of the rational actor
approach provide the basis for a theory that can be used to explain or
criticize contract law.

My plan is as follows. Part I describes various results from the
economic analysis of contract law and compares them with the legal
doctrine. In virtually every case, models make either false or indeterminate
predictions about the doctrines of contract law. Part II discusses the closely
related literature on incomplete contracts, a literature that attempts to

I. For a recent defense of the welfarist approach, see Louis Kaplow & Steven Shavell,
Fairness Versus Welfare, 114 HARV. L. REV. 961 (2001).

2. This was recently described in RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 26-29
(5th ed. 1998). As Ayres and Craswell point out, authors are more careful today about
“explaining” legal rules, but there is no doubt that these authors proffer such explanations
frequently, even where the normative project is emphasized. See ROBERT COOTER & THOMAS
ULEN, LAW AND ECONOMICS 222 (3d ed. 2000) (“The courts reduce the costs of negotiating
coniracts by supplying efficient default terms.”); Kaplow & Shavell, supra note 1, at 1163
(arguing that notions of fairmess have not “led us seriously astray” from welfare economics,
because “basic rules of damages do not seem to reflect such principles™).

3. See BARBARA H. FRIED, THE PROGRESSIVE ASSAULT ON LAISSEZ FAIRE (1998); Avery
Katz, Reflections on Fuller and Perdue's The Reliance Interest in Contract Damages: 4 Positive
Economic Framework, 21 U, MICH. J.L. REFORM 541 (1988); Richard A. Posner, Introduction to
THE ESSENTIAL HOLMES, at ix (Richard A. Posner ed., 1992); Alan Schwartz, Kar! Llewellyn and
the Origins of Contract Theory, in THE JURISPRUDENTIAL FOUNDATIONS OF CORPORATE AND
COMMERCIAL LAW 12 (Jody S. Kraus & Steven D. Walt eds., 2000).

4. For defenses of the earlier work, see FRIED, supra note 3; and Herbert Hovenkamp, The
First Great Law & Economics Movement, 42 STAN. L. REV. 993 (1990). Fried and Hovenkamp
like the earlier work because it struggled with foundational issues and made liberal or progressive
recommendations. Although the importance of this scholarship in intellectual history cannot be
denied, its lack of continued vitality is almost certainly due to its failure to produce a tractable
methodology.
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predict the content of contracts, as opposed to contract law. The separation
of these two bodies of scholarship, now gradually disappearing, is an
accident of history, but useful for seeing the general problems with the
economic project. Part I1I speculates about what went wrong with economic
analysis and argues that an ambiguity at the heart of the concept of
transaction costs is to blame. Part IV looks at trends in contracts
scholarship. Part V criticizes alternative approaches to contract theory.

I. THE ECONOMIC ANALYSIS OF CONTRACT LAW
A. Premises and Basic Results

The economic analysis of contract law is too familiar to warrant an
extended discussion; there are also several excellent surveys.s Fundamental
assumptions, common to nearly all efforts at economic analysis, are that
individuals have preferences over outcomes, that these preferences obey
basic consistency conditions, and that individuals satisfy these preferences
subject to an exogenous budget constraint. Contracts scholars usually
assume that individuals do not have preferences regarding the consumption
or well-being of other individuals, nor regarding contract doctrine itself—
there is no preference for expectation damages, for example.®

The standard approach assumes that the parties enter a contract in order
to secure investment in a jointly beneficial project.” The project could be as
simple as the sale of a good from Seller to Buyer—with one party (or both)
enhancing the gains by an investment that reduces the cost of production for
Seller or increases the value of the good for Buyer—or as complex as the
construction of a skyscraper. If Buyer can increase the value of the good by
making investments prior to delivery, Buyer will want a guarantee that
Seller will not increase the price after Seller has observed Buyer’s reliance.
A contract can sometimes prevent Seller from holding up the Buyer in this
way, and thus permit Buyer to invest with knowledge that he will enjoy the
full return of his investment.

In their contracts, parties include terms describing performance and
governing the main contingencies that affect the value of performance.

5. See the relevant entries in ENCYCLOPEDIA OF LAW AND EcoONOMICS (Boudewijn
Bouckaert & Gerrit De Geest eds., 2000) and THE NEW PALGRAVE DICTIONARY OF ECONOMICS
AND THE LAW (Peter Newman ed., 1998). See also COOTER & ULEN, supra note 2, chs. 6-7;
POSNER, supra note 2, ch. 4; Kaplow & Shavell, supra note 1, at 1102-64; Lewis A. Kornhauser,
An Introduction to the Economic Analysis of Contract Remedies, 57 U. CoLO. L. REV. 683
(1986).

6. This is not always true; scholarship on donative promises usually assumes that the
promisor cares about the well-being of the promisee. See, e.g., Eric A. Posner, Altruism, Status,
and Trust in the Law of Gifts and Gratuitous Promises, 1997 Wis. L. REV. 567.

7. Another common rationale for entering a contract is risk sharing. See A. Mitchell Polinsky,
Risk Sharing Through Breach of Contract Remedies, 12 ). LEGAL STUD. 427 (1983).
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Terms might describe the goods to be delivered, the date of delivery, or the
identity of the party that bears the risk of an accident during the shipment.
The terms might also release the seller from its obligation if a strike or
similar event occurs. A theoretically complete contract would describe all
the possible contingencies, but transaction costs—including the cost of
negotiating and writing down the terms—and foreseeing low-probability
events, render all contracts incomplete. In addition, parties might choose
some terms or avoid others for strategic reasons, in order to exploit superior
bargaining power or information asymmetries. Thus, contracts are usually
quite incomplete. Parties rely on custom, trade usage, and, in the end, the
courts to fill out the terms of the contract.

The terms that appear in contracts, then, depend on what the parties are
trying to accomplish, shared understandings about the relevant industry,
transaction costs, general characteristics of their interaction such as
asymmetric information and unequal bargaining power, and the background
legal regime. The last factor, the legal regime, is the focus of the economic
analysis of contract law. The question is, broadly speaking, what rules of
contract law would best serve the interests of the parties. This question is
asked in two different ways, depending on whether the scholar takes a
descriptive or a normative approach.

Descriptive analysis provides a “prediction” of contract doctrine. Built
into this approach is the assumption that judges decide cases (and/or choose
doctrine) in a manner that maximizes efficiency.” The question why judges
would decide cases in this way, or whether it is necessary for them to do so
in order to generate efficient law, is bracketed.” The author constructs a
model in which parties would maximize their utility if they could enter an
optimal contract. They cannot enter such a contract in the absence of legal
enforcement, so the question becomes what legal rule enables the parties to
enter the optimal contract. This hypothetical legal rule is then compared to

8. The models are usually written as though the concept of efficiency being used is Pareto
efficiency: The decisic ker ck the rule that maximizes the surplus from cooperation, and,
although this might involve the Kaldor-Hicks idea of transferring goods from the person who
values them less to the person who values them more, all people who use contracts are better off
with an efficient system because prices will reflect the risk of ex post transfers. To be sure, in
many cases prices will not adjust, and the transition from an inefficient rule to an efficient rule
would likely be a Kaldor-Hicks move, but these will usually be minor considerations.

9. A literature that analyzes this assumption is inconclusive. See, e.g., George L. Priest, The
Common Law Process and the Selection of Efficient Rules, 6 ). LEGAL STUD. 65 (1977); Paul H.
Rubin, Why Is the Common Law Efficient?, 6 J. LEGAL STUD. 51 (1977). There is no reason why
the prediction must be that contract law is efficient; this seems to be an accident of intellectual
history. One could imagine a different theory, along the lines of public choice, that holds that
contract law reflects the self-interested decisions of judges to implement policy preferences.
Indeed, such an approach has been used by political scientists to explain judicial interpretation of
statutes and constitutional provisions. See, e.g., JEFFREY A, SEGAL & HAROLD J. SPAETH, THE
SUPREME COURT AND THE ATTITUDINAL MODEL (1993).
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actual legal rules, and, if they are the same, the descriptive hypothesis is
vindicated.

The normative position assumes that contract law should be efficient.
As before, the author constructs a model in which parties can increase their
welfare through a contract that is legally enforceable. The author first
shows the optimal outcome—where, for example, performance occurs only
when the buyer’s valuation exceeds the seller’s cost, and buyer and seller
make efficient investments—and then the equilibrium outcomes under
alternative legal rules. Typically, the author recommends one rule as
efficient, or shows that different rules are efficient under different
assumptions, or else criticizes various existing rules because they do not
enable the parties to achieve the optimal outcome.

In the following Sections, I will show the ways in which contract
doctrine diverges from the predictions of the descriptive hypotheses, and 1
will show that the normative implications of the models are weak or
nonexistent. The reason for discussing normative and descriptive failures at
the same time is that the two are closely connected. From a descriptive
perspective, the models generate either false or indeterminate predictions.
From a normative perspective, the models generate either implausible or
indeterminate recommendations. The reason in both cases is that the
determinate models omit important variables, but including these variables
makes them indeterminate, or, in some cases, unrealistic, because they
place too great a burden on courts. The nature and origin of these
difficulties will become clearer as we examine the models.

B. Remedies

Much contract doctrine comprises background rules that parties can
change, albeit within limits. The victim of breach, by default, receives
expectation damages, but the parties can vary this outcome ex ante by
providing for liquidated damages in the contract. Their ability to contract
around the expectation damages rule in this way is circumscribed by the
penalty doctrine, which forbids liquidated damages that are unreasonably
high.

At an early stage, scholars argued that the default rule should maximize
the ex ante value of the contract. Expectation damages were said to have
this effect as a result of an attractive property: They give a party the
incentive to breach if and only if the cost of performance for the promisor
exceeds the value of performance for the promisee. Performance occurs if
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and only if it is efficient. For this reason, expectation damages seemed to be
the right measure of damages.'’

This conclusion was premature, however. First, the argument overlooks
the ability of the parties to renegotiate prior to performance. If renegotiation
costs are low enough, efficient performance will occur regardless of the
remedy. If the remedy is less than expectation damages and performance is
efficient, the promisee will bribe the promisor to perform. If the remedy is
greater than expectation damages and performance is inefficient, the
promisor will pay the promisee for a release.

Second, the argument overlooks the effect of the expectation measure
on other incentives. Consider the promisee’s incentive to rely or invest in
anticipation of performance. Under the rule of expectation damages, the
promisee’s reliance investment is fully compensated. But if the promisee
expects to recover the investment regardless of whether or not trade is
efficient, the promisee will overinvest—that is, he will invest as though the
return were certain rather than stochastic, externalizing the cost on the
promisor.'" A superior measure of damages would give the promisee the
amount of damages that would compensate the promisee if he engaged in
efficient reliance, not the amount that would compensate the promisee for
the loss given whatever level of reliance was taken.'”

The concept of efficient investment is subtle, and a numerical example
might help. Suppose that Buyer and Seller enter a contract under which
Seller promises to supply goods that Buyer needs for his factory. Buyer can
increase the value of the goods for his use by investing in adjustments to the
factory prior to delivery. Let’s say that if Buyer invests 0, his valuation of
the goods equals 100. If Buyer invests 5, his valuation of the goods equals
120. If Buyer invests 10, his valuation of the goods equals 128. If Buyer
will obtain the goods with certainty, then efficiency requires that he invest
10: 128 = 10 > 120 — 5 > 100 — 0. However, if Buyer will obtain the goods
with only a 50% probability, then efficiency requires that he invest 5:
0.5(120) — 5 > 0.5(128) — 10, and 0.5(120) — 5 > 0.5(100) — 0. A person
who invests money in some outcome will invest more if the outcome is
certain than if the outcome is uncertain. Because expectation damages
provide a return to the promisee whether or not breach is efficient, the
promisee will invest as though the yield of the investment would occur with
probability of 1 rather than with the probability (<1) that performance

10. John H. Barton, The E ic Basis of Damages for Breach of Contract, 1 J. LEGAL
STUD. 277 (1972); Robert L. Birmingham, Breach of Contract, Damage Measures, and Economic
Efficiency, 24 RUTGERS L. REV, 273 (1970).

I1. See William P. Rogerson, Efficient Reliance and Damage Measures for Breach of
Contract, 15 RAND J. ECON. 39 (1984); Steven Shavell, The Design of Contracts and Remedies
Jor Breach, 99 Q.J. ECON. 121 (1984).

12. See Robert Cooter, Unity in Tort, Contract, and Property: The Model of Precaution, 73
CaL.L.REV. 1, 14 (1985).
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occurs. The promisee thus invests an amount greater than would be
efficient."

Third, the argument neglects the ability of the parties to design
remedial provisions for their contract. If expectation damages are optimal,
the parties can achieve the effect of this remedy by giving each side the
option to perform or pay an amount that is the function of revealed ex post
values. If expectation damages are not optimal, then the parties can choose
some superior remedy that would, for example, take account of reliance
incentives. These considerations suggest that specific performance of the
remedial portion of the contract would be efficient, not expectation
damages, which in essence convert the obligation to perform into an option
to perform or pay an amount determined by a court.

There are numerous other problems with expectation damages.
Expectation damages are also undesirable if courts have trouble
determining the parties’ valuations at the time of breach. The better remedy
is specific performance, which a court can award without determining the
promisee’s valuation.'

Expectation damages are also undesirable when information is
asymmetric, unless highly specific conditions are met. Consider the Hadley
rule, according to which a victim of breach obtains compensation for
average, rather than actual, loss, unless he has revealed his valuation to the
promisor ex ante.'” Thus, the shipper cannot recover fully compensatory
damages from a carrier who has breached the shipment contract if the
shipper does not reveal the specially high value of the goods shipped. The
Hadley rule gives the shipper an incentive to disclose his valuation prior to
contracting, so that the carrier will take optimal precautions given the
shipment’s value.

But it turns out that the argument can be reversed. Imagine an
expansive liability rule that gave the victim of breach actual damages (that
is, expectation damages). The defense of Hadley implicitly assumed that
under the expansive liability rule the high-value shipper would not have an
incentive to reveal his valuation: If he is to be fully compensated, he has no

13. For another example, see A. MITCHELL POLINSKY, AN INTRODUCTION TO LAW AND
EcoNOMICS 32-35 (1983).

14, Kronman argues that the common law efficiently reserves specific performance for
disputes involving valuation problems such as those involving unique goods. See Anthony
Kronman, Specific Performance, 45 U. CHIL. L. REV. 351 (1978). Schwartz points out that
information problems about valuation, enforcement, and so forth are always present, and therefore
specific performance should be the default rule. See Alan Schwartz, The Case for Specific
Performance, 89 YALE L.J. 271 (1979); see also Thomas S. Ulen, The Efficiency of Specific
Performance: Toward a Unified Theory of Contract Remedies, 83 MICH. L. REV. 341 (1984). The
two remedies also have different effects on reliance incentives. See Shavell, supra note 11. But,
the simplest defense of specific performance is that if parties are rational, they will design an
optimal contract, and courts should enforce their terms rather than give the parties an option
(expectation damages) when they did not bargain for it.

15. Hadley v. Baxendale, 156 Eng. Rep. 145 (Ex. 1854).
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reason to reveal his valuation, which would enable the carrier to charge a
higher price. But the expansive liability rule does give the low-value
shipper the incentive to reveal his valuation. If he does not, he will be
charged ex ante for average compensation, but he would prefer to be
charged a lower price, even if this means that the carrier will take less care.
If the low-value shippers reveal their valuation, then the carrier can infer
that any shipper that does not reveal his valuation must have a high
valuation. Both the Hadley rule and its opposite give parties incentives to
disclose private information.

Authors who have pursued this argument point out that one rule could
be better than the other, depending on the distribution of valuations, the cost
of revealing information, the relative bargaining power of the party with
private information and the uninformed party, and related factors. If there
are more low-value shippers than high-value shippers, the expansive
liability rule requires more bargaining around, and therefore more
transaction costs, and thus might be suboptimal.'® But the relevant variables
are too complex and too hard to determine. We do not observe doctrine
incorporating them, nor do we have enough empirical data to be able to
guess which rule is based on assumptions that are closer to reality.'”

16. See lan Ayres & Robert Gertner, Filling Gaps in Incomplete Contracis: An Economic
Theory of Default Rules, 99 Y ALE L.J. 87 (1989) [hereinafter Ayres & Gertner, Filling Gaps]; lan
Ayres & Robert Gertner, Strategic Contractual Inefficiency and the Optimal Choice of Legal
Rules, 101 YALE L.J. 729 (1992); Lucian Arye Bebchuk & Steven Shavell, Information and the
Scope of Liability for Breach of Contract: The Rule of Hadley v. Baxendale, 7 J.L. ECON. & ORG.
284 (1991); Charles J. Goetz & Robert E. Scott, Enforcing Promises: An Examination of the Basis
of Contract, 89 YALE L.J. 1261, 1299-300 (1980); Jason Scott Johnston, Strategic Bargaining and
the Economic Theory of Contract Default Rules, 100 YALE L.J. 615 (1990); Louis E. Wolcher,
Frice Discrimination and Inefficient Risk Allocation Under the Rule of Hadley v. Baxendale, in 12
RESEARCH IN LAW AND ECONOMICS 9 (Richard O. Zerbe ed., 1989).

17. For further epicycles, see Barry E. Adler, The Questionable Ascent of Hadley v.
Baxendale, 51 STAN. L. REV. 1547 (1999) (showing that the results of earlier models change if the
high type is likely, rather than certain, to suffer a large loss the event of breach). Adler overstates
his argument as a critique of Hadley v. Baxendale when, in fact, he just shows that courts must
take into account yet another factor when determining the optimal rule. More to the point is his
skepticism about the possibility that lawmakers could take into account the factors that he
identifies when formulating doctrine. /d. at 1582, As Bebchuk and Shavell observe in their reply,
“Adler does not note any reasons for assuming that the consideration that he discusses involves
less practical problems for lawmakers than the considerations on which our analysis has focused.”
Lucian Arye Bebchuk & Steven Shavell, Reconsidering Contractual Liability and the Incentive
To Reveal Information, 51 STAN. L. REV. 1615, 1627 (1999). Adler does seem to realize that the

accumulating complexities of the analysis undermine its practical value for | kers. Bebchuk
and Shavell, by contrast, state:
[Our analysis of Hadley enables one to rece i that rule with greater confidence

than researchers are often able to endorse other legal rules in other contexts. As we
explained in some detail, it seems that the Hadley rule is clearly desirable for cases
(such as Hadley itself) in which a minority of buyers has valuations of performance that
are substantially higher than the valuations of ordinary buyers.
Id. at 1625. But they do not provide a reason for believing that any of the relevant factors are
measurable in general conditions, and one cannot evaluate their historical claim without further
evidence.
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There are other considerations as well. The remedy that is chosen will
affect the incentive of each party to search for the optimal partners prior to
contracting, to rteveal private information about the probability that
performance will be possible, to take precautions against breach, and to
rencgotiate after information ic revealed about the state of the world."
Remedies will also affect the ability of the parties to shift risk in a contract
when one or both parties are risk-averse. And, as I discuss below, remedies
affect the ability of the contracting parties to take advantage of third parties
who come onto the scene after the parties have entered the contract and
value performance more than either of the contracting parties.

Articles that discuss these various incentives typically bracket most of
them for the purpose of analysis and focus on one or two. As a result, the
optimal remedy derived from a model is optimal only under narrow
conditions. If we are to put the models together and try to draw from them
as a group their prediction about contract law, we could take two
approaches.

First, we could argue that the models collectively show that different
remedies are optimal under different conditions and therefore predict that
contract law should incorporate these conditions in doctrine. For example,
contract law will make expectation damages the remedy when the parties
can make choices only about breach or performance and not about how
much to invest. But there are two problems with this approach. The first of
these problems is that contract law does not resemble the predictions of the
models. Awarding expectation damages is the general rule in contract law,
but this rule can be justified by the models only under narrow conditions.
Furthermore, doctrine does not make the application of expectation
damages turn on variables identified by the models, such as the degree of
reliance by the promisee. The second of these problems is that the models
taken together are probably indeterminate. To generate predictions, one
would need a vast amount of information about the characteristics of the
parties and the transactions. If one remedy is best when renegotiation costs
are high, and another is best when renegotiation costs are low, we need
some way to measure renegotiation costs. If the optimal remedy depends on
the shape of probability distributions for sellers’ costs and buyers’
valuations, we need this information as well. Yet no one has attempted to
collect this information, and it is difficult to imagine how this task could be
accomplished.

Under the second approach, we could argue that the models collectively
show that one particular remedial structure—the existing doctrine of
contract law—is optimal given the “average™ circumstances of the parties.

18. For a clear discussion, see Richard Craswell, Contract Remedics, Renegotiarion, and the
Theory of Efficient Breach, 61 S. CAL. L. REV. 629 (1988).
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We might think, for example, that on average pre-performance investment
is not a significant issue, or, if it is, it is adequately controlled by the
doctrine of mitigation.'”” The rule of expectation damages is optimal
because the perform-or-breach decision matters most, with specific
performance reserved for cases where valuation problems are
insurmountable. But this view is unsupported by any evidence.

C. Contract Interpretation

Many contract disputes turn on questions of interpretation. Seller
delivers the goods, but Buyer argues that the goods do not conform to the
requirements of the contract. Suppose the contract says “chicken,” and the
delivery is a scrawny, stewing chicken. Buyer says that *“‘chicken” refers to
a plump, juicy broiler; Seller says that the word just identifies the species
and leaves the quality of the bird to Seller’s discretion.”” How should the
court resolve this dispute?

Economists have proposed a number of interpretive strategies for
courts.”’ One is to choose a “majoritarian default,” the meaning that most
parties to chicken contracts would use, which will often be the same as the
customary meaning or trade usage. If parties expect that courts will apply a
majoritarian default when disputes arise over the meaning of the contract,
they will know that most of the time the court will choose the term that
maximizes the probability of efficient trade. Accordingly, they would be
more willing to enter a contract in the first place, despite high transaction
costs, than they would under an alternative rule. Choosing a majoritarian
default rule reduces the negative consequences of high transaction costs.

Another strategy is to choose a “penalty default,” a meaning that most
parties to chicken contracts would not use.”? This strategy, which would
give parties an incentive to write a less ambiguous contract than they might
otherwise, has two motivations. First, it discourages parties from
externalizing the cost of interpreting the contract on the courts. If parties
were clearer, courts would have less work to do. Second, it discourages
parties from opportunistically concealing information from each other. If
one party knows about the ambiguity of the word “chicken” and prefers the
majoritarian meaning, and the other party does not know about the
ambiguity, then the first party would have no incentive to disclose the

19. See Charles J. Goetz & Robert E. Scott, The Mitigation Principle: Toward a General
Theory of Contractual Obligation, 69 VA, L. REV, 967 (1983).

20. CJf. Frigaliment Importing Co. v. BN.S. Int'l Sales Corp., 190 F. Supp. 116 (S.D.N.Y.
1960) (holding that the broad meaning of “chicken™ is correct).

21. See, eg., Charles ). Goetz & Robert E. Scott, The Limits of Expanded Choice: An
.;:m{uw'.\' of the Interactions Berween Express and Implied Contract Terms, 73 CAL. L. REV. 261,

21 (1985).
22. Ayres & Gertner, Fillings Gaps, supra note 16, at 95,
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ambiguity to the second, unless a penalty default rule held the informed
party to the less favorable meaning.

A third strategy is to enforce the contract in a literalistic way. If the
party says “chicken” and the dictionary or common sense definition of
“chicken” has a general meaning, then Seller has the right to deliver the
stewing chicken. The court does not try to determine what most parties
mean by “chicken,” or what most parties do not mean. This strategy, like
the penalty default strategy, gives the parties an incentive to be clear, or at
least to anticipate how courts normally interpret terms.

A final strategy is for the court to enforce whatever term would be
efficient in the particular case. One can derive this term by asking the
question: Supposing that transaction costs had been zero at the time of
contracting, what would the parties have done? Buyer and Seller would
have anticipated their dispute about the meaning of “chicken™ and either
chosen a more precise term (if trade is still efficient) or not made a deal (if
trade is not efficient). What they would have done depends on the costs and
values of the various birds. The difference between this strategy and the
majoritarian default is the difference between a standard and a rule. The
court chooses whatever is efficient for the contract in dispute, rather than
enforcing whatever term is efficient for the majority of parties who enter
similar or identical contracts.

We have already examined a model comparing the first and second
strategy, namely, Ayres and Gertner's model of the Hadley rule.”® The
Hadley rule, in Ayres and Gertner’s argument, plays the role of a penalty
default, for they assume that a majority of buyers prefer unlimited liability,
which would thus serve as a majoritarian default. Choosing between limited
liability and unlimited liability when the contract does not specify one or
the other is like choosing between the ordinary meaning of chicken and a
narrow meaning of chicken when the contract does not define the term. The
choice between these two meanings depends on the same factors that
determine the efficiency of the Hadley rule: the cost of bargaining around
the default rule, the distribution of valuations in the population of buyers,
the market power of the seller, the degree to which the seller’s performance
would improve with superior information, and other factors that are not
likely within the grasp of a decisionmaker. Thus, the indeterminacy that
afflicts the Hadley analysis undermines any effort to choose between a
majoritarian and penalty default.

For this reason, one might argue that courts should engage in literalistic
enforcement. Indeed, Schwartz makes just such an argument, claiming that
the responsibility for choosing default rules puts an unrealistically high

23. Id. at 101.
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informational burden on the courts.”® Literalism, by contrast, allows parties
to direct courts to enforce obligations that arise under conditions that the
courts can verify. But although it is true that literalism does put a lighter
burden on courts, it does not follow that literalism is superior to the
majoritarian (or penalty) approach. The choice between the two approaches
is, as Schwartz acknowledges, an empirical question about which we have
no evidence.”® The most significant problem with Schwartz’s analysis,
however, is that it depends on the methodological assumption that cognitive
limitations do not exist or are minimal. The majoritarian approach depends
on the assumption that parties fail to anticipate the future; Schwartz simply
assumes the opposite.

This point can also be made about Schwartz’s criticism of the view that
courts should choose the term that is most efficient in the particular case.
Schwartz argues that if the evidence necessary to choose such terms ex post
is verifiable, then parties will bargain to the efficient result, in which case
judicial intervention is not necessary.”® In our example, the parties will
trade the chicken only if the buyer values it more than the seller does, so
that if the buyer accepts the stewing chicken, the ex post interpretation of
the contract is effectively that the general meaning of chicken holds. If the
evidence is not verifiable, and indeed not observable either, they might
bargain to an impasse, or to an inefficient term, in which case courts cannot
help. However, if the parties are boundedly rational—again, outside
Schwartz’s model—we do not know how they would bargain with each
other, and therefore whether a court could improve on the outcome.

Let me summarize. From a descriptive perspective, we can distinguish
two bodies of work. The standard economic analysis of default rules is
broadly consistent with judicial practices; courts employ a mix of
majoritarian and penalty defaults. But it does no more than rationalize these
practices, for there is no way to measure the variables that determine the
relative efficiency of the rules. Schwartz’s argument, which is simpler and
truer to economic premises, fails to account for courts’ refusal (for the most
part) to rely on the literalistic approach.”’

From a normative perspective, Schwartz’s argument that courts should
engage in literalistic interpretation should appeal to those steeped in

24. Alan Schwartz, The Default Rule Paradigm and the Limits of Contract Law, 3 8. CAL.
INTERDISC. L.J. 389, 416 (1993); Alan Schwartz, ncomplete Contracts, in 2 THE NEW
PALGRAVE DICTIONARY OF ECONOMICS AND THE LAW, supra note 5, at 277, 280 [hereinafter
Schwartz, Incomplete Contracts]; see also Robert E. Scott, The Case for Formalism in Relational
Contract, 94 Nw. U. L. REV. 847, 875 (2000).

25, Schwartz, Incomplete Contracts, supra note 24, at 280,

26. Id. at282.

27. Cf. Alan Schwartz, Relational Contracts in the Courts: An Analysis of Incomplete
Agreements and Judicial Strategies, 21 J. LEGAL STUD. 271 (1992). In this earlier article,
Schwartz argued that courts interpret contracts aggressively when bargaining defects exist and
when the interpretation can be justified on the basis of verifiable information.
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economics, but the appeal derives from the methodological decision to treat
individuals as rational and courts as hampered by information
asymmetries.”

D. Unconscionability and Consumer Protection

The premises of economics push in the direction of freedom of
contract, and this current can be resisted only with difficulty. If parties are
rational, they will enter contracts only when it is in their self-interest, and
they will agree only to terms that make them better off. Courts that refused
to enforce these terms would make it more difficult for future parties to use
contracts to enhance their joint well-being. Therefore, courts should enforce
the terms of the contract.

And yet courts do not always enforce the terms of contracts. They often
refuse to enforce terms that seem harsh, oppressive, or improper: strict
liquidated damages provisions, expansive security arrangements, alienation
of the equity of redemption, restrictive arbitration provisions, broad
covenants not to compete, wagers, choice-of-forum clauses and disclaimers
of warranties in fine print or confusing language, and even price terms that
seem too high or too low. Some of these practices derive from statutes (for
example, usury laws); others arose in equity or the common law. The
catchall term is unconscionability, but the relatively unusual application of
this doctrine by courts only deflects attention from the widespread judicial
scrutiny of transactions involving consumers, much of it in the form of
interpretive presumptions that can interfere as much with freedom of
contract as prohibitions do.

Economics has been better at deflating standard explanations for
unconscionability and related doctrines than at explaining these doctrines.
Let me say a few words about these standard explanations.

1. Unequal Bargaining Power

Courts sometimes say that a contract is unconscionable because of the
unequal bargaining power of the seller and buyer. It is not always clear
what courts mean when they use this term, but the closest economic
concept is that of market or monopoly power. A seller has market power if
it can increase the price of the good above its marginal cost by restricting
supply. As is well known, such behavior is inefficient in the Kaldor-Hicks
sense, and forcing the seller to sell at marginal cost would in theory
eliminate a deadweight cost.

28. For a parallel argument, see infra Section 11.B.
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Nonetheless, economists typically argue that courts should not avoid
contracts because of the unequal bargaining power of the parties. When
contracts appear to have very high price terms, a court could determine only
with great difficulty whether the high price is due to market power or
fluctuations in the costs of inputs. A high interest rate, for example, could
result from the creditor’s judgment about the risk of default posed by a
particular debtor, and generally courts should defer to such judgments. A
determination that the creditor has market power requires an evaluation of
the structure of the market, a notoriously difficult enterprise usually
reserved for antitrust litigation. A seller or creditor with temporary market
power as a result of a patent, or some innovation that other market
participants have not had a chance to imitate, should (arguably) be
permitted to reap above-market returns, for that is how innovation is
encouraged in a market economy.

When contracts appear to have harsh nonprice terms, there is another
reason for thinking that these terms are unobjectionable. Even if the seller
or creditor has market power, it has the right incentive to supply the terms
that parties desire. For example, a debtor might be willing to consent to a
harsh remedial term in return for a low interest rate.”’ And a supplier might
be willing to give the buyer the power to terminate the contract with little
notice, if that is the only way to get the buyer’s business. The party with
market power will supply terms if the other parties want them and will
charge them a fee, but will not force terms on parties that do not want them,
for generally the most efficient way to exploit market power is through the
price term.”’ Although there are models in which a combination of market
power and asymmetric information can result in inefficient terms, they
justify nonenforcement only under complex and hard-to-identify
conditions.”

These theories do not describe what courts do. Courts permit the
harshness of nonprice, and occasionally price, terms to influence them, and
they seem to attach significance to unequal bargaining power. For this
reason, most economic work is cast as a normative critique of the judicial
practice.

29. Richard A. Epstein, Unconscionability: A Critical Reappraisal, 18 J.L. & ECON. 293,
305-06 (1975).

30. Alan Schwartz, 4 Reexamination of Nonsul ive Unconscionability, 63 VA. L. REV.
1053, 1071-76 (1977); Alan Schwartz & Louis L. Wilde, Imperfect Information in Markets for
Contract Terms: The Examples of Warranties and Security Interests, 69 VA. L. REV. 1387, 1458
(1983).

31. See Alan Schwartz & Louis L. Wilde, Intervening in Markets on the Basis of Imperfect
Information: A Legal and Economic Analysis, 127 U. Pa. L. REV. 630, 666-71 (1979). For a
discussion of the literature in the context of consumer finance, see Richard Hynes & Eric A.
Posner, The Law and Economics of Consumer Finance, 4 AM. L. & ECON. REV. 168 (2002).
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2. Lack of Information

Courts sometimes say that a contract is unconscionable because one
party, usually a consumer, lacks sophistication. Lack of sophistication is not
the same thing as lack of information, but lack of information does seem to
play a role in the cases. When terms are harsh and complex or hard to read,
and consumers are unsophisticated, courts often express doubt that the
consumers understood their obligations under the contract. This has led
economists to investigate the role of information deficiencies in contract
enforcement.

The topic is too complex to discuss here in any detail, but let me make
a few observations. Consumers who lack information have incentives to
acquire information. Some consumers will acquire information more easily
than others; these are the people who read Consumer Reports. But the other
consumers can free-ride on the efforts of the first group. If sellers cannot
easily distinguish informed and uninformed consumers, they cannot exploit
the latter by charging them a higher price. Thus, information deficiency
alone does not justify judicial intervention.*?

In addition, sellers have incentives to provide information to otherwise
uninformed consumers. If seller X has lower costs than seller ¥, and thus
can charge lower prices and obtain a profit, X will invest in advertising in
order to attract consumers from Y. There are limits, however, to the amount
of information X will provide. If X's cars are cheaper than Y's cars, X has
the right incentives; but if X knows that its cars in general are more
dangerous than consumers believe, X has no incentive to provide that
information.*® Supplying such information is costly, both intrinsically and
in the form of lost sales, and X does not internalize the benefits when he
honestly warns of the dangers of automobile travel and consumers refrain
from buying cars and avoid being injured.**

3. Summary

In sum, a simple model of the consumer-goods market implies that
courts should not use the unconscionability doctrine to strike down
contracts. More complex models suggest that courts should ignore
bargaining power or should take it into account only under narrow
conditions. Yet courts frequently criticize the inequality of bargaining

32, Schwantz & Wilde, supra note 30, at 1422-23.

33, See Howard Beales et al., The Efficient Regulation of Consumer Information, 24 1L, &
ECON. 491, 505-06 (1981).

34, X's incentives are suboptimal even if cars are safer, rather than more dangerous, than
consumers think because X would not internalize gains to ¥ that would result if X revealed this
information 1o consumers. Monopolists might gain more from information disclosure than
competitors, but there are further complications. See id. at 507-08.
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power between consumer and seller, imply that this fact may justify
avoidance of the contract, and do not elaborate any further on the question
of why bargaining power matters in some cases but not others. Other
models suggest that courts might improve information asymmetries when
consumers do not engage in enough comparison shopping or when
competitive pressures do not force sellers to reveal information. Yet courts
rarely pay attention to these factors when applying the unconscionability
doctrine.

E. Mistake

In some circumstances, courts avoid contracts that are the result of
mistakes. If the parties committed a mutual mistake as to a basic
assumption of the contract, or if one party committed a mistake that the
other party could have detected, the adversely affected party will sometimes
have the right to avoid the contract.

In theory, parties could design contracts that released one or both
parties who made a mistake. Consider a contract between Buyer and Seller
for the sale of a cow.” Buyer and Seller might believe that the cow is
barren when in fact she is fertile, in which case Seller will want to avoid the
contract. Or Buyer and Seller might believe that the cow is healthy when in
fact she is ill, in which case Buyer will want to avoid the contract. In either
event, the parties can design the contract accordingly. The parties could
enter a contract giving the Seller the right to withdraw from the contract if
the cow proves to be fertile, or make performance contingent on subsequent
confirmation that the cow is barren. And in the second case, Seller could
give Buyer a warranty against illness or not, depending on how they want to
allocate the risk. The general point is that if parties are rational, they know
that they can make mistakes, and they will design the contract in a way that
assigns this risk in the appropriate manner.

One might respond that because the parties are, by hypothesis,
mistaken, it does not occur to them to build these contingencies into the
contract. This is what courts mean when they say that the mistake was
about a basic assumption of the contract. But rational parties always know
that something could happen that makes performance more or less costly to
Seller, and more or less valuable to Buyer. It could be that the cow has a
hidden characteristic, good or bad; it could be that market conditions will
change, so that a cow gains or loses value relative to other goods. From an
economic perspective, there is nothing special about the cow being fertile or
ill, nothing that distinguishes this contingency from a change in the price

35. Sherwood v. Walker, 33 N.W. 919 (Mich. 1887).
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caused by a shift in market conditions. Parties can design contracts that take
account of all these contingencies.

If this argument is correct, there is no reason for courts to release
parties when one or both of them make mistakes. It would be like releasing
an insurance company from a fire-insurance contract on the ground that the
insurance company mistakenly believed that a fire would not occur. From
an economic perspective, parties cannot make mistakes: They have
probability distributions that reflect information they have about the world.
They know that they do not possess the absolute truth and would not
believe otherwise.’

In order to explain the mistake doctrines, then, we need to make
additional assumptions. One possible assumption, which by now should be
familiar, is that “transaction costs” prevent parties from designing optimal
contracts. This is the implicit route taken by Rasmusen and Ayres in an
article on the mistake doctrines.’” Before we turn to their argument, we
should observe that using this assumption makes the analysis of the mistake
doctrine the same as the analysis of any problem of contractual
interpretation, where, as law and economics assumes, transaction costs
prevent parties from defining a crucial term, like “chicken” in the
Frigaliment case. The parties do not make a “mistake” in the ordinary sense
of the term; they rationally choose to leave a contract incomplete in light of
the costs of completing it. If one thinks that courts should use majoritarian
defaults to determine such terms, then one should think that majoritarian
defaults should also determine the parties’ obligations if the cow is fertile or
ill. On this view, the mistake doctrine should also have the same remedial
implications as contract-interpretation disputes—namely, enforcement of
the judicial interpretation rather than rescission and restitution—but of
course it does not.

To evaluate the mutual and unilateral mistake doctrines, Rasmusen and
Ayres assume that parties can set a price but that they cannot make
performance contingent on the occurrence of the desired states of the world
(either directly or through the use of an optimal incomplete contract). It is
in this sense that they operationalize the concept of mistake, taking their
cue from the work on contract interpretation. Seller expects an average cost
to perform, ¢, and Buyer expects an average valuation, v, such that v > ¢, on
average, but in some states of the world v < ¢, and trade should not occur.
Ayres and Rasmusen investigate the question whether the mistake doctrine
should release the parties from the contract (presumably, at the request of

36. Eric Rasmusen & lan Ayres, Mumal and Unilateral Mistake in Contract Law, 22 .
LEGAL STUD. 309, 315 & n.13 (1993).
37. Id. at315.
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Buyer if the price is higher than his realized valuation, or of Seller if the
price is lower than her realized cost).

Their analysis is complex, so let me focus on their conclusions for
mutual mistake. The doctrine, by excusing performance when both parties
are uninformed or mistaken, would seem to create incentives for parties to
avoid performance and to gather information. The question is whether these
incentives are efficient.

One possible advantage of the mutual mistake doctrine is that it enables
the parties to avoid a second transaction in order to reverse the initial
contract when it turns out that v < ¢. But the reversal will occur only when
both parties are also uninformed; if one party is informed, then the other
party cannot avoid an inefficient contract by claiming mutual mistake.
Further, the doctrine enables either party to avoid the contract when
(despite the mistake) v > ¢: Buyer will avoid the contract when the price
p > v, and Seller will avoid the contract when p < ¢.** If you permit parties
to breach without paying damages, then inefficient breach will result.

The mutual mistake doctrine also affects the parties’ incentives to
gather information prior to entering contracts. But it does not affect the
incentives in a desirable way. Suppose that parties can acquire information
about the value of the good at some cost. If the acquisition of information
does not increase the value of the good, and the cost of acquiring
information is high enough, the mutual mistake doctrine properly
encourages the parties to remain ignorant but also results in too many
rescissions. When the cost of information is lower, the mutual mistake
doctrine encourages each party to acquire information in order to prevent
the other party from invoking mutual mistake, even though the additional
information does not increase the value of the good. On the other hand, if
the acquisition of information does increase the value of the good, then the
mutual mistake doctrine gives too little incentive to acquire information,
compared to a rule of enforcement.*

The mutual mistake doctrine is hard to reconcile with economic
premises, both because the doctrine by its terms appeals to cognitive errors
excluded from cconomic analysis, and because the doctrine encourages
behavior that would be suboptimal if people did not make those errors, as
economics assumes.”’ But even putting aside cognitive errors, Ayres and

IR, L. at 320,

39, fd. at 331-32,

4. Indeed. most contracts scholarship on information asymmetries assumes that the parties
know about their information advantage or disadvantage and make a strategic decision to reveal
information, demand a price adjustment, refuse to enter a contract, and so forth. The articles
usually focus on the proper damages remedy given these assumptions. In this context, Rasmusen
and Ayres’s argument can be understood as an investigation of the conditions under which a “zero
damages™ rule would be superior to expectation damages and alternative rules. For examples of
this literature. sec Richard Craswell, Performance, Reliance, and One-Sided Information, 18 1.
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Rasmusen do not offer a clear replacement for the mutual mistake doctrine.
They show that other doctrines, such as no excuse and unilateral mistake,
dominate mutual mistake in different contexts, but not that one of these
doctrines or some alternative would be optimal in general, nor that a court
could distinguish the conditions—whether, for example, acquisition of
information would increase the value of a good or not—under which the
different rules have advantages.

F. [Impossibility

Courts sometimes release promisors from performance when
performance is “impossible” or “impracticable.” Posner and Rosenfield
argue that these doctrines efficiently shift risk from the promisor when the
promisor is more risk-averse than the promisee.”’ Suppose a seller cannot
insure itself against a strike by its workforce, but that the buyer can easily
arrange for deliveries from alternative sellers if supply from the first is cut
off. If the seller subsequently cannot make deliveries because of a strike, a
court might excuse the seller from its contractual obligations on the grounds
of impossibility, with the real reason being that buyer could have insured
against this contingency more easily than the seller could have.

Subsequent work casts doubt on this argument. First, Posner and
Rosenfield’s argument neglects the other incentives of the parties. If the
seller pays no damages or a limited amount like restitution, it has no
incentive to perform when it is efficient to do so. The argument assumes
that the court can determine whether the cost of performance exceeds its
value to the buyer. But in other contexts, the justification of expectation
damages, for example, it is assumed that the court cannot make this
determination.*?

Second, and more important, the impossibility and impracticability
doctrines do not spread risk in the efficient way. To see why, imagine a
risk-averse seller and a risk-neutral buyer. The optimal resolution of a

LEGAL STUD. 365 (1989) (analyzing the effect of damages rules on the promisor’s incentive to
disclose private information about the probability of performance); Richard Craswell,
Precontractual Investigation as an Optimal Precaution Problem, 17 J. LEGAL STUD. 401 (1988)
(analyzing the effect of damages rules on the parties’ incentives to acquire information, prior to
contracting, about their ability to perform); Peter A. Diamond & Eric Maskin, An Eguilibrium
Analysis of Search and Breach of Contract, I: Steady States, 10 BELL J. ECON. 282 (1979)
(analyzing the effect of damages rules on parties’ incentives to search for contract partners); and
Steven Shavell, Acquisition and Disclosure of Information Prior to Sale, 25 RAND J. ECON. 20
(1994) (analyzing the effect of disclosure rules on the incentive to acquire and disclose
information).

41, Richard A. Posner & Andrew M. Rosenfield, Impossibility and Related Doctrines in
Contract Law: An Economic Analysis, 6 J. LEGAL STUD. 83 (1977).

42. See Michelle J. White, Contract Breach and Contract Discharge Due to Impossibility: A
Unified Theory, 17 J. LEGAL STUD. 353, 360 (1988).
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dispute will place all the risk on Buyer; in effect, the court writes an
insurance policy of which Seller is the beneficiary. Such an insurance
policy would give Seller the same payoff in both states of the world—the
breach state and the performance state. The impossibility and
impracticability doctrines, however, do no such thing, They, at best, give
Seller a zero payoff in the breach state (and less if Seller has incurred some
costs or must make restitution), instead of giving Seller some amount
between zero and its profits. Indeed, the risk-sharing argument implies that
in some cases Seller should pay negative damages, something which is, of
course, never observed.”

The excuse doctrines are hard to understand from the economic
perspective. Sophisticated parties know that contingencies might occur that
will make performance impossible or extremely costly. If they want to
share the risk of these contingencies, they can write excuses into the
contract. We observe this behavior not just in the use of force majeure
clauses; excuses are frequently built into the central terms of the contract.
Insurance contracts contain exclusions; ordinary sales contracts shift risk by
tying the price to market indices. Firms can buy general insurance policies,
or self-insure, and are usually risk-neutral with respect to run-of-the-mill
contracts. It might be true that the cost of describing the parties’ obligations
prevents parties from assigning all the risks, but it remains doubtful that
courts have the information necessary to repair the insurance market.

G. Consideration and Promissory Estoppel

Economics assumes that people exchange promises when both benefit
from the exchange, but it does not follow that the law should enforce all
promises. Courts make errors, and legal sanctions are sometimes clumsier
than nonlegal sanctions. As a result, people who make and receive promises
often do not expect, and would not want, courts to provide legal remedies if
the promisor breaks the promise. But when the promisor wants the promise
to be legally enforceable, and the promisee expects the promise to be
legally enforceable, courts should enforce promises.*

43. See Alan O. Sykes, The Doctrine of Commercial Impracticability in a Second-Best
World, 19 ). LEGAL STUD. 43, 48 (1990); White, supra note 42, at 375; see also Victor P.
Goldberg, Impossibility and Related Excuses, 144 ). INSTITUTIONAL & THEORETICAL ECON. 100
(1988) (expressing skepticism about the risk-sharing aspect); Polinsky. supra note 7 (arguing that
endorsement of liquidated damages is the optimal remedy for risk sharing); George G. Triantis,
Contractual Allocations of Unknown Risks: A Critigue af the Doctrine of Commercial
Impracticahility, 42 U, TORONTO L.J. 450 (1992) {criticizing the excuse doctrines).

_ 4. This conclusion excludes the possibility of a market failure. One might also stipulate a de
minimis requirement: Courts should not enforce promises when the cost to the legal system
excecds the gains to the parties. Charging the litigants a fee would be a better response.
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Economics. then, implies that courts should enforce promises when
parties want their promises to be enforceable, and not otherwise. Consistent
with this view, courts both routinely enforce promises and respect terms of
agreements that disclaim legal enforceability.*

But these simple ideas do not explain the main doctrines that draw a
line between the legally enforceable promise and the unenforceable
promise, namely, the consideration and promissory estoppel doctrines.

The consideration doctrine holds that a court cannot enforce a promise
if it was not exchanged for “consideration,” a legal benefit to the promisor
or detriment to the promisee (or, in the modern formulation. a promise or
performance that was bargained for). In essence, the doctrine knocks out of
court promises that are not part of a quid pro quo. Such promises include
option contracts, promises to give a gift, and open-ended agreements that
bind one party but not the other.

Yet these promises are unobjectionable from an economic perspective.
An option contract—for example, a promise to keep open an offer to sell
something while the offeree investigates its value—might be the only way
to attract the interest of a prospective purchaser. A promise to give a gift
enables the promisee to rely in anticipation of receiving the benefit and
enables the promisor to defer performance until the funds or goods are
acquired. Open-ended contracts—where, for example, one side commits
itself to purchase goods produced by the other side—are often efficient
methods for shifting risk, with the legally unconstrained party bound by
reputational concerns and nonlegal sanctions.*’

The courts, possibly because they recognize the force of these
arguments, have whittled down the consideration doctrine. Its main
function is now to deny enforcement of promises to give gifts."’” The
consideration doctrine also serves, under the Restatement, as a formality:
Options are unenforceable unless the parties “recite” consideration.*” But
there is no reason to require parties to recite a consideration as opposed 10
reciting that they want their option to be enforceable. The same can be said
for Holmes’s argument that the consideration doctrine was always just a
formality, so gift promises would be enforced if the promisee gave nominal
consideration to the promisor.”’ Efforts to rationalize this practice as a way

43. Sce, e.g.. Empro Mfg. Co. v. Ball-Co Mfyg., 870 F.2d 423 (Tth Cir. 1989).

46, Sve Charles Goetz & Robert E. Scott, Principles af Relational Contracts. 67 Va. L. REV.
1089, 1149-50 (1981).

47. The exception for charitable gifts only complicates the puzzle. If promises to give gifts
are socially desirable. then the exception makes sense, but the general unenforceability of gifi
promises does not: if promises to give gifls are not socially desirable. then the exception dves not
mike sense.

48, RESTATEMENT (SECOND) OF CONTRACTS § 87 (1981) [hereinafter RESTATEMENTY.

49. OLIVER WENDELL HOLMES. THE COMMON LAW 294-95 (Little, Brown & Co. 1940)
(1881): see wlso Lon L. Fuller, Consideration and Form, 41 CoLuwm. L. Rev. 799 (1941)
(criticizing Holmes's argument).
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of ensuring that courts can distinguish enforceable and unenforceable
promises fail because they do not explain the *“form” of the formality.

The doctrine of promissory estoppel might seem consistent with
economics because it does not forbid courts to enforce value-enhancing
gratuitous promises. The doctrine does place a limit on the enforcement of
promises, however, and that limit is the requirement of promisee reliance.
This limit is not consistent with economics. If a person wants to make a
gratuitous promise, it must be because he wants to make the promisee better
off. The promisor can make the promisee better off regardless of whether
the promisee relies on the promise or can be proved to have done so.
Economic analysis therefore suggests that enforceability of a promise
should not depend on whether the promisee relied, or relied reasonably.*

Promissory estoppel can also be understood as a device for relaxing the
consideration doctrine’s prohibition on liability for precontractual reliance.
Parties often spend some time negotiating the terms of a contract before
entering it; frequently, one or both parties will make investments during this
period in anticipation of the eventual success of the negotiations. An
example is the relationship between a franchisor and a franchise applicant,
which can extend for months or years before the granting of the franchise.”’
During this time, the franchisor might require the applicant to acquire
experience as an employee in another franchise business, or undergo
training. To induce the applicant to make these investments of time and
effort, the franchisor might make vague or contingent promises that the
franchise will be awarded. Even when these promises are not definite
enough to form contractual commitments, applicants who are not awarded
the contract can sometimes obtain damages for their reliance costs, on the
basis of promissory estoppel.

Several scholars have considered the possibility that promissory
estoppel is efficient because it protects the promisee’s investment.*> This
view is at first sight attractive because the promisor’s behavior, when not
Justified by the discovery that the promisee is unfit, seems opportunistic. In
theory, the promisor can hold up the promisee after the promisee has
invested and demand from the promisee additional fees or obligations that
extract all the surplus generated from the promisee’s investment.

But if courts could reliably verify the promisee’s behavior, and thus
distinguish the promisee who proves merely to be unfit and the promisee
who is the victim of holdup, then the parties could enter a contract at the

50. See Steven Shavell, An Economic Analysis of Altruism and Deferred Gifis, 20 J. LEGAL
STUD, 401, 420 & n.24 (1991).

51. E.g.. Hoffman v. Red Owl Stores, 133 N.W.2d 267 (Wis. 1965).

52. Richard Craswell, Offer, Acceprance, and Efficient Reliance, 48 STAN. L. REV. 481, 489-
95 (1996); Avery Katz, When Should an Offer Stick?: The Economics of Promissory Estoppel in
Preliminary Negotiations, 105 YALE L.J. 1249, 1270-77 (1996).
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beginning of their relationship, one that specified what the promisee must
invest and how the promisee will be evaluated. As far as I know, parties do
not enter such contracts, presumably because they do not believe that courts
can make these distinctions.” But if courts cannot, then the use of
promissory estoppel to protect reliance is not justified.

In addition, an efficient promissory estoppel doctrine would not require
courts to compensate all of the promisee’s reliance. If it did so, promisees
would overinvest in reliance. Courts would need to determine how much
reliance is efficient in each case, and then award damages only equal to
efficient reliance, undercompensating parties that rely too much, or not
compensating them at all. The proper award would depend on such factors
as the cost of, and return on, investment; the probability that the preliminary
relationship would yield a franchise;* and the parties’ incentives to reveal
information to each other.”

Craswell studied a group of cases in which equitable estoppel or
promissory estoppel arguments were advanced by offerees in order to
prevent an offeror from withdrawing an offer, and found that courts were
more likely to rule in favor of the offeree when reliance on the offer is
efficient.’® But he disclaims any intention to show that the outcomes of the
cases are themselves efficient, for just the reasons given above: “[Tlhere are
several factors other than the efficiency of [the offeree’s] reliance that can
affect the desirability of a commitment.”*’ The methodological difficulty of
showing that contract doctrine is efficient dissuades Craswell from making
the attempt.

H. Summary: Descriptive Versus Normative Failure

The charge of descriptive failure will not surprise scholars familiar with
the literature on economic analysis of contract law. The inefficiency of
contract law is a theme of Shavell, Goetz and Scott, and Schwartz on
expectation damages; Epstein and Schwartz on the unconscionability
doctrine; Ayres and Rasmusen on the mistake doctrine; Sykes and White on

53. In response to the growth of precontractual liability, franchisors now require franchise
applicants to sign waivers.

54, See Craswell, supra note 52, at 499-501; see also Lucian Arye Bebchuk & Omri Ben-
Shahar, Precontractual Liability, 30 J. LEGAL STUD. 423 (2001); Jason Scott Johnston,
Communication and Courtship: Cheap Talk Economics and the Law of Contract Formation, 85
Va. L. REV. 385 (1999); Katz, supra note 52.

55. Avery Katz, Contract Formation and Interpretation, in 1| THE NEW PALGRAVE
DICTIONARY OF ECONOMICS AND THE LAW, supra note 5, at 425, 429-30.

56. Craswell, supra note 52, at 531-36.

57. Id. at 507.
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the impossibility doctrine; Craswell on promissory estoppel; and others.®
None of the authors goes so far as to deny that contract law is efficient.
Each examines only a small slice of contract law, and normal
methodological practice cautions against making exaggerated claims. But
for the observer who looks at the steady accumulation of failures over thirty
years, the conclusion is inescapable.

Some readers might agree with Ayres and Craswell that since most law-
and-economics authors do not claim that they explain doctrine, and instead
make normative recommendations, it is not worth making too much of this
failure. Perhaps not, but [ do not think that the distinction between
descriptive and normative scholarship is so clear. The doctrinal structure of
contract law exerts force on the scholarly analysis. That is why so many
authors try to rationalize the doctrine, or propose incremental changes,
rather than coming to the austere conclusions of Schwartz and others
influenced by the incomplete contracts perspective. Courts and legislatures
are more likely to pay attention to scholarly recommendations that follow
naturally from the logic of contract law, than those that float down from the
ether, for courts and legislatures have no good reason—no economic crisis,
no foreign contract-law system that is clearly superior, no chorus of
complaints like those heard about the tort system—to think that there is
anything wrong with the system of contract law that we have. When
economics was able to keep the descriptive and normative together, when it
was able to say that contract law was essentially efficient but for some
tweaking here and there, it had the potential to influence decisionmakers,
for it worked with the past, not against it, and did not force decisionmakers
to reject the past on the basis of conjectures founded on empirical postulates
that could not be verified.

The descriptive failure of the models takes two forms. Simple models,
which examine only one or two margins of contractual behavior, fail to
predict contract law as it exists. The other models are more complex
because they examine a greater variety of behavior, or because they rely on
more complicated ideas, such as information asymmetry. These models
sometimes fail because they make predictions that are inconsistent with
contract law. But more often they fail because they are indeterminate. The
models incorporate variables that cannot be measured, and to which one
cannot with any confidence attach general ranges or distributions.

To repeat one example, recall that the choice between the Hadley rule
and the rule of expansive liability depends, among many other things, on
the shape of the distribution of buyer valuations. If, in terms of numbers of

58. E.g., Avery Katz, Transaction Costs and the Legal Mechanics of Exchange: When Should
Silence in the Face of an Offer Be Construed as Acceptance?, 9 J.L. ECON. & ORG. 77, 90 (1993)
(finding acceptance-by-silence doctrines’ efficiency to be “imperfect at best™).
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buyers or the magnitudes of their valuations, the distribution is lopsided
toward low valuations, then the Hadley rule is more likely to be superior.
No one has tried to determine the shape of this distribution through
empirical research, and indeed it is hard to imagine how this could be done.
It is also foreign to the fact-finding activities of courts and legislatures.
(One must also fix the relevant population. take a stab at guessing the cost
of communicating, and so forth.) Accordingly, it might be best to assume
that the distribution is uniform or normal, in which case neither rule is
superior.

A further point is that the descriptive approach has not been fruitful in
the way that it is in other areas of economics. In these other areas. the thing
to be explained is always partly hidden. It makes sense to develop a
hypothesis because in the process of testing it one learns new things about
the world. resulting in a productive dialectic between theory and data. By
contrast, the thing to be explained by the economic analysis of contract
law—contract doctrine—is known, or thought to be known. And although
at one time some scholars thought that outcomes of cases might diverge
from contract doctrine, with the outcomes reflecting efficiency—in which
case, generating and testing hypotheses would make sense—today this view
has few adherents.*”” Judges have no reason to describe doctrine in a way
that misrepresents the outcomes of cases.

Rather than arguing that their models explain contract doctrine, most
authors argue that their models can be used to criticize or defend contract
doctrine. But the normative weaknesses of their models follow as a matter
of course. Simple models do not justify legal reform because these models
exclude relevant variables. Complex models do not justify legal reform
because the optimal rule depends on empirical conditions that cannot be
observed.”’

One might respond that even if economic models cannot generate a
determinate optimal contract law, they helpfully identify the costs and
benefits of different legal rules. Before the economic analysis of
expectation damages and specific performance, a court trying to decide
whether to push the doctrine in one direction or the other had little to go on.
Economic analysis identified factors of which judges should take account,
factors that include the cost of renegotiation and the advantages of
permitting breach. Even if economic analysis cannot determine the
magnitude of these costs and benefits, and the extent to which they offset or

59. There has, however, been a recent effort to defend this proposition. Se¢ Fred S.
McChesney, Tortious Interference with Contract Versus “Efficiem ™ Breach: Theory und
Empirical Evidence, 28 ). LEGAL STUD. 131, 176-84 (1999).

60. Others have made similar observations about normative law and economics. See, v.g.,
Lewis A. Komnhauser, Constrained Optimization: Corporate Law and the Maximization of Social
Welfure, in THE JURISPRUDENTIAL FOUNDATIONS OF CORPORATE AND COMMERCIAL LAW.
supra note 3, at 87, 112-13.
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interact with each other, the judge who knows about them is more likely to
make a wise decision than a judge who does not.

This defense has an air of plausibility but also distressingly open-ended
and unambitious implications. The last decade has witnessed a piling on of
relevant factors, but no increasing clarity about the function of contract law,
and a wise judge might, in order to avoid paralysis, simply ignore them. But
the scholarship itself is mute about its own weaknesses. Part 11 will provide
some methodological reasons for skepticism. Before we get there, however,
we can gain additional insight by examining the literature on incomplete
confracts.

II. THE THEORY OF INCOMPLETE CONTRACTS

The literature on incomplete contracts diverges from the law-and-
economics literature, though they overlap in many ways. The theory of
incomplete contracts was motivated primarily by descriptive curiosity about
the nature of private contracting, not about contract law. As a result,
contract law is usually treated in an exceptionally simple manner, as a
system that specifically enforces contractual terms when the underlying
behavior can be verified by courts.®’ This assumption enables scholars to
focus on the parties’ choice of contractual form. By contrast, law and
economics generally assumes that parties choose simple contracts—
contracts with a fixed price and quantity and sometimes a liquidated
damages clause—and focuses on the effect of different legal rules on
contractual behavior.

The incomplete contracts literature poses the following question to law
and economics: Why would rational parties choose noncontingent contracts
when more sophisticated contracts would enable parties to achieve better
results? And if parties did choose more sophisticated contracts, why would
courts need to do anything other than enforce the terms of these contracts?
If courts only enforced the terms of contracts, much of contract doctrine,
and much of the law-and-economics literature, would be irrelevant.

The following discussion of the theory of incomplete contracts serves
two purposes. First, it allows us to examine whether the descriptive failure
of law and economics is the result of economic methodology in general, or

6. See, ¢.g., OLIVER E. WILLIAMSON, MARKETS AND HIERARCHIES: ANALYSIS AND
ANTITRUST IMPLICATIONS (1975); Oliver Hart & John Moore, /ncomplete Contracts and
Renegotiation, 56 ECONOMETRICA 755 (1988). Incomplete Contracts and Renegotiation is
generally considered the seminal article, though the literature has roots in Williamson's work. My
reference to the literature on “incomplete contracts” is intended to encompass articles that are
formally based on complete contract models but are concerned with the question of why contracts
are incomplete, and not just articles that include transaction costs as an element in the model.
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of the law-and-economics approach in particular. Second, it sheds light on
the methodological difficulties hidden in the concept of transaction costs.

A. Premises and Basic Results

The incomplete contracts literature focuses on two of the kinds of
incentives we have been discussing: the incentive to invest (or “rely”) and
the incentive to perform or breach. An efficient or “first best” contract does
two things: It ensures that (say) Seller performs when her cost is less than
Buyer’s valuation, and not otherwise (“efficient trade™), and it ensures that
Buyer (and/or Seller) invests the right amount (“efficient investment”).

As we have seen, there is a tension between efficient trade and efficient
investment. A simple way of ensuring efficient trade requires Seller to pay
Buyer’s valuation if she does not perform. For example, under the rule of
expectation damages, if Seller fails to perform, she must pay Buyer’s
valuation. Thus, she performs if and only if her cost is less than Buyer’s
valuation, the condition for efficient trade. However, Buyer will expect to
receive his valuation whether performance occurs (in which case he gets the
good) or not (in which case he gets damages equal to his valuation).
Expecting to receive his valuation in both states of the world, Buyer will
overinvest.”

All of this should be familiar from our discussion of the law and
economics of remedies. The difference between the two literatures is in the
next step. Where law and economics evaluates alternative legal rules
according to their impact on the efficiency of contractual behavior, the
incomplete contracts literature analyzes how the parties might design their
contract in order to achieve efficiency. If Seller and Buyer are rational, they
will want to prevent Buyer’'s overinvestment, with the parties sharing the
surplus that comes from eliminating this inefficiency. They can do so
through correct contractual design, assuming courts will specifically
enforce it.*

The simplest solution would be to write a contract that says that the
parties must trade if v > ¢, and that Buyer must make optimal investment r.
If the court could observe the valuations and the investment, then it could
use specific performance or a penalty in order to force the parties to engage
in efficient behavior. But then we would have a complete contract, and such
contracts, the argument goes, are never used. In fact, contracts are

62. See supra text accompanying notes 11-13.

63. A few authors have also examined rules such as expectation damages, but they produce
optimal incentives only under narrow conditions, See, e.g., Aaron S. Edlin & Stefan Reichelstein,
Holdups, Standard Breach Remedies, and Optimal In t, 86 AM. ECON. REV. 478, 495
(1996).
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incomplete, because transaction costs prevent the parties from putting all
relevant, that is, value-maximizing, obligations in the contract.

The literature stipulates that transaction costs mean that the investment
is not verifiable by a court, so the parties gain nothing by putting the
optimal investment in the contract. For various reasons, ™ this assumption is
thought to be a more satisfactory way of capturing the concept of
transaction costs than, say, stipulating that there is a cost to writing an
obligation down or that the parties must write fixed price or noncontingent
contracts—the two preferred strategies in the law-and-economics literature.
In any event, arguments about damages rules in the law-and-economics
literature probably do not turn much on exactly how transaction costs are
characterized.”®

Even if the investment is nonverifiable, the parties could design a
contract that provides efficient incentives. The contract would give Buyer
the right to set the price at the time of performance and make an offer to
Seller.”® Seller would have the right to reject the transaction (and receive
liquidated damages, assumed for the sake of the example to be zero) or to
accept the transaction and accept the price announced by Buyer, in which
case Buyer must accept delivery at that price.

This contract would achieve first-best efficiency. To see why, suppose
first that v > c. Buyer will set the price equal to (or slightly higher than)
Seller’s cost, which Buyer observes. If Buyer set the price lower than
Seller’s cost, Seller would refuse to trade, and Buyer would gain nothing.
But Buyer has no reason to set the price higher than Seller’s cost, which
would only reduce Buyer’s own return. Thus, Buyer sets the price equal to
c. But if v < ¢, Buyer will set the price at some low level in order to prevent
Seller from demanding trade, for Buyer does not want to receive less than
he pays. Seller will thus trade if and only if v > ¢, so the conditions for
efficient trade are met.

When Buyer makes his investment, he knows that he will receive the
goods only if v > ¢, and not otherwise. Thus, Buyer makes his investment
with an eye to obtaining a return only in the performance state of the world.
Indeed, Buyer will obtain the full residual of the investment because he will

64. See, eg., llya Segal, Complexity and Renegotiation: A Foundation for Incompl,
Contracts, 66 REV. ECON. STUD. 57, 72-73 (1999).

65. The assumption that investments are not verifiable would not, for example, undermine
Shavell’s arguments about the relative efficiency properties of expectation and reliance damages,
see Shavell, supra note 11, at 147, but would undermine Cooter's argument that the optimal
damage measure is the amount that would compensate the victim if efficient investment had
occurred, see Cooter, supra note 12, at 14.

66. 1 follow the discussion in Benjamin E. Hermalin & Michael L. Katz, Judicial
Medification of Contracts Between Sophisticated Parties: A More Complete View of Incompli
Contracts and Their Breach, 9 J.L, ECON. & ORG. 230 (1993).
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set price equal to ¢. Thus, Buyer has the incentive to engage in efficient
investment.

The contract’s trick, in this case, is to give the party with the investment
decision the residual from trade. As a result, the party has the correct
incentives both to trade and to invest. The other party, Seller, must of
course be compensated for her expected costs, and an ex ante transfer from
Buyer to Seller accomplishes this task.

This is only the first step in a literature that has become very lengthy
and complicated. Authors have discussed such problems as two-sided
investment, where Buyer can increase his valuation and Seller can reduce
her cost;*’ cooperative investment, where Buyer can reduce Seller’s cost
and Seller can increase Buyer’s valuation;* third party effects;* and so
forth.

The most interesting thing about these models is that they predict that
contracts will contain descriptions not of “physical” contingencies but of
the bargaining procedures that parties must follow at the time of
performance. Lawyers think of contracts as either providing absolute
obligations (Seller must deliver widgets by December 1st) or conditional
obligations, with the conditions referring to events that occur in the world
such as a strike or price change (Seller must deliver widgets unless Seller
experiences labor difficulties, etc.). In models of incomplete contracts, the
bargaining procedures specified in the predicted contracts are designed to
force parties to divulge, and act efficiently on the basis of, their realized
valuations, Seller’s cost, and Buyer’s value, and so references to events in
the world are unnecessary. If Seller suffers a strike, for example, and her
costs rise above Buyer’s valuation, Seller will exercise an option to pay
money rather than produce and deliver the goods. The contract does not
need to refer explicitly to Seller’s obligations in case of a strike. Because
the parties can foresee that their valuations might change, and can design
bargaining procedures that elicit efficient behavior (or behavior no more
inefficient than that which would occur under a simpler fixed price
contract), they do not have to write down countless contingencies in their
contract. For this reason, the guiding premise of law and economics, that

67. Philippe Aghion et al., Renegotiation Design with Unverifiable Informarion, 62
ECONOMETRICA 257 (1994); Tai-Yeong Chung, Incomplete Contracis, Specific Investments, and
Risk Sharing, 58 REV. ECON. STUD, 1031 (1991). For a survey, see Klaus M. Schmidt, Contract
Renegotiation and Option Contracts, in | THE NEW PALGRAVE DICTIONARY OF ECONOMICS AND
THE LAW, supra note 5, at 432,

68. Yeon-Koo Che & Donald B. Hausch, Cooperative I[nvestments and the Value of
Contracting, 89 AM. ECON. REV. 125 (1999),

69. See infra Section 11.C.
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transaction costs render contracts incomplete and justify court provision of
default rules, seems too strong.”

And yet the incomplete contracts literature does not provide a
promising alternative. The contracts that the models predict do not exist in
the world. Instead, we see simple fixed price contracts or contracts that are
conditional on a relatively small number of real world contingencies.
Intuitively, the problem with the predicted contracts is that they are too
complex for parties to design.” To write such contracts, parties would need
to imagine their bargaining position if a breach should occur, and then work
their way via backward induction to the optimal terms of the contract.
People are not very good at backward induction. Yet the rationality
assumptions of economics hold that they can do it perfectly.”® This problem
has led to some discussion among economists about whether a theory of
contracts can avoid relying on a model of bounded rationality,” an issue to
which I will return in Part IV.

B. Freedom of Contract and Asymmetric Information:
The Penalty Doctrine

The incomplete contracts literature was motivated by the desire to
explain contracting, not contract law; it is a branch of industrial
organization, not of law and economics. But authors writing in this tradition
have tried to explain some contract doctrines, and their efforts are worth
examining because they shed light on the law-and-economics literature.

Hermalin and Katz show that as long as parties are symmetrically
informed, courts cannot increase welfare by modifying, or refusing to
enforce, contractual terms.” The logic should be familiar by now, and is
indeed identical to longstanding defenses of freedom of contract. Parties
have more information than courts about their preferences, and even if
courts can obtain superior information ex post, at the time of performance
or dispute, the parties will anticipate this behavior and design their contracts

o

70. For similar skeptici on dological and empirical grounds, see Schwartz,
Incomplete Contracts, supra note 24. For example, if transaction costs were the cost of describing
obligations for future states of the world, we would probably observe more complete contracts
than we do. /d. at 277,

71. For a discussion, see Karen Eggleston, Eric A, Posner & Richard Zeckhauser, The Design
and Interpretation of Contracts: Why Complexity Matters, 95 Nw. U. L. REV. 91, 122-25 (2000).

72. See George J. Mailath, Do People Play Nash Equilibrium? Lessons from Evolutionary
Game Theory, 36 J. ECON. LITERATURE 1347 (1998).

73. Oliver Hart, Is “Bounded Rationality” an Important Element of a Theory of Institutions?,
146 J. INSTITUTIONAL & THEORETICAL ECON. 696, 700-01 (1990); Oliver Hart & John Moore,
Foundations of Incomplete Contracts, 66 REV. ECON. STUD. 115, 134-35 (1999); Eric Maskin &
Jean Tirole, Unforeseen Contingencies and Incomplete Contracts, 66 REV. ECON. STUD. 83, 107-
08 (1999); Segal, supra note 64, at 74,

74. Hermalin & Katz, supra note 66, at 245.

860 The Yale Law Journal [Vol. 112: 829

accordingly. Parties might, for example, leave the price term blank, to be
filled in by the court ex post. But parties would not want a court to change
the price term, or any other contractual term, based on its own judgment
about what is ex post efficient.

If Hermalin and Katz are correct, then the instances where contract law
does authorize courts to interfere with contract terms become a puzzle. The
penalty doctrine is just one example, as we saw above, and indeed Hermalin
and Katz criticize the penalty doctrine for the usual reasons.

Hermalin and Katz’s argument is based on the assumption that the
parties are symmetrically informed when they enter the contract. This
assumption is not always true, and they acknowledge that if the parties are
asymmetrically informed, judicial restrictions on contracts could increase
welfare. Indeed. Hermalin made just such an argument with another
coauthor three years earlier.”” In the later article, however, Hermalin backs
away from the asymmetry information argument.

In the ecarlier article. Aghion and Hermalin show that when the parties
are asymmetrically informed, “legal restrictions on private contracts can
enhance efficiency.” as their title puts it.”® The argument is best made by
example. Imagine that a contractor has private information about the
likelihood that it will perform a project on time. There are two types of
contractors: The “good™ type is more likely to perform on time than the
“bad” type is. Buyers prefer good types to bad types, and so good types
want to distinguish themselves from bad types. They do so by offering to
pay an extremely high late fee or penalty if the performance is late. The bad
type might mimic this signal, or not, but in either event the equilibrium, in
which one or both types agree to the penalty, can be inferior to an
equilibrium in which courts refuse to enforce penalties so that neither party
can credibly agree to them.”

If we take this argument seriously, we should apply it not only to
remedial terms. The same logic applies to the price term or, indeed, any
other term of a contract. The contracts that emerge as a result of asymmetric
information are simply inefficient contracts—it’s not just that one term is
inefficient, and the rest of the contract is efficient once that inefficient term
is severed—and courts should refuse to enforce them even when a penalty
clause is not activated by a breach.

To see why, imagine an employer who prefers educated applicants not
because she cares about their education but because she believes that people

75. Philippe Aghion & Benjamin Hermalin, Legal Restrictions on Private Contracts Can
Enhance Efficiency, 6 J.L, ECON. & ORG. 381 (1990).

76. Id. at 381,

77. The conclusion depends on the parameters of the model. Under some parameters, the
separation of the types is superior to pooling; under other parameters, the opposite is the case,
Aghion and Hermalin’s point is that an incfficient equilibrium without judicial interference is
possible, not certain, Sec id. at 399,
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who graduate from college work harder than those who do not. The
employer offers two employment packages, a low salary for those without
diplomas, and a high salary for those with diplomas. Because a potential job
applicant’s decision to obtain an education has an external effect—it
increases or reduces the employer’s information about the quality of other
potential applicants—the resulting equilibrium could involve inefficient
signaling. For that reason, courts or legislatures might want to prohibit the
employer’s discriminatory behavior.”® The Aghion and Hermalin argument
implies that courts should scrutinize all contracts for inefficiency, and not
just liquidated damages terms.”

Aghion and Hermalin, then, cannot distinguish the common law’s
treatment of remedial terms and non-remedial terms such as price terms. As
a descriptive theory, it is a failure. As a normative theory, it is also not
successful, as it assumes that courts have sufficient information to
distinguish signaling equilibria where judicial intervention will increase
welfare, and other equilibria where it will not. It is for this reason that
Hermalin and Katz back away from the conclusions of Aghion and
Hermalin. The former article, as I noted, expresses skepticism about the
ability of courts to improve on parties’ contracts even when asymmetric
information is present. This is another descriptive failure because Hermalin
and Katz cannot explain judicial restrictions on remedial terms.

C. Freedom of Contract and Externalities: The Penalty Doctrine Again

When two parties design a contract, they will choose terms that are
optimal for themselves; they will not take account of the interests of third
parties who might be affected by the contract. But there are such third
parties. Consider a contract in which Seller must pay Buyer liquidated
damages if Seller breaches. If liquidated damages are set very high, they
might interfere with the effort of a third party (TP) to purchase the good
from Seller, even though TP might value the good more than Buyer does.

To understand why, imagine that different potential TPs have different
valuations. Among those who value the good more than Buyer does, some
value it slightly more and some value it considerably more. When Seller
and Buyer agree to relatively high liquidated damages, the latter clause
prevents the low-value TPs from buying the goods (Seller won’t sell to
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them because she has to pay high liquidated damages if she does), but it
also enables Seller to extract a very high price from the high-value TPs,
who must pay an amount at least as high as the already high liquidated
damages. Under plausible conditions, Buyer and Seller jointly gain more by
exfracting the surplus from the high-value TPs than they lose by failing to
sell to the low-value TPs. But this is inefficient, and the law should deter
such behavior by refusing to enforce high liquidated damages provisions.*

This inefficiency disappears if renegotiation is possible: Ex post, the
three parties will renegotiate so that TP will end up with the good, and
efficient trade is achieved. But then the inefficiency shifis to the parties’
investment incentives. The parties will choose inefficiently high liquidated
damages to improve Seller’s bargaining position vis-a-vis TP. Seller will
use this bargaining power to extract some of the surplus generated by TP’s
high valuation. But this means that Seller and Buyer jointly enjoy a return
on, say, an investment in Buyer’s valuation even in the state of the world in
which TP, not Buyer, acquires the good. So Buyer will overinvest."

Do these arguments show that the penalty doctrine is efficient? They do
show that, under certain conditions, enforcement of a liquidated damages
clause can produce negative externalities. But the arguments do not travel
the distance from this modest observation, to the conclusion that the penalty
doctrine is justified. Indeed, the fit is poor. The penalty doctrine does not
incorporate any of the variables identified in the literature: The cost of
renegotiation, the distribution of valuations among potential TPs, the
incentives to overinvest, and so forth. Further, the penalty doctrine
effectively substitutes expectation damages for the invalid liquidated
damages provision, but the literature we have been discussing does not
establish that expectation damages are optimal.*” Finally, parties can harm
TPs in the way we have examined even without using liquidated damages,
simply by overinvesting, which raises the expectation damages that the
breacher would have to pay.* If courts care about efficiency and can detect
this kind of strategic behavior, they should limit expectation damages. If
they care about efficiency and cannot detect this kind of strategic behavior,
they should not necessarily subject liquidated damages clauses to special
scrutiny.

78. The diploma example is taken from A. MICHAEL SPENCE, MARKET SIGNALING 14-15
(1974).

79. 1 am puzzled by Ayres's response to this argument. lan Ayres, Valuing Modern Contract
Scholarship, 112 YALE L.J. 881, 889-90 (2003). Information asymmetry is the standard
justification for regulation of the insurance market, and regulation always involves the imposition
of mandatory terms and other restrictions. Aghion and Hermalin themselves use the example of
mandatory employment benefits to illustrate their argument. Aghion & Hermalin, supra note 76,
at 401-03. I use the diploma example only because it is famous.

80. See Tai-Yeong Chung, On the Social Optimality of Liquidated D
Economic Analysis, 8 1.L. ECON. & ORG. 280, 282-83 (1992).

81. See Kathryn E. Spier & Michael D. Whinston, On the Efficiency of Privately Stipulated
Damages for Breach of Contract: Entry Barriers, Reliance, and Renegotiation, 26 RAND J,
Ecox. 180. 182-83 (1995).

82, See Chung. supra note 80, at 299,

83, See Tai-Yeong Chung. Commitment Through Specific Invesmment in Contracival
Relationships. 31 CANADIAN J. ECON. 1057 (1998),
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D. Summary

Our diversion through the literature on incomplete contracts has taken
us through formidable terrain. This literature is flourishing, and I do not
consider myself knowledgeable enough to criticize it.* Instead, I want to
make a few points about its relevance for understanding contract law.

First, so far the literature has failed to predict the content of either
contracts or legal doctrines such as the penalty doctrine.** Like the law-and-
economics literature, the incomplete contracts literature founders on the
ambiguity of contractual behavior and the difficulty of empirical
investigation of this behavior. With no empirical basis for endorsing some
assumptions and rejecting others, the models tend toward indeterminacy.

Second, if the literature has any normative implications, they are that
courts should always specifically enforce all terms of every contract.
Although we have seen highly stylized arguments that information
asymmetries and externalities might provide reasons for judicial
intervention, these arguments depend on implausible assumptions about the
amount of information that is available to judges. Thus, we are left with a
sterile normative defense of freedom of contract, one that is closely tied to
its premises that parties know more about their interests than courts do.

Third, the problems with the literature suggest methodological
complications for the theory of contract law. The literature takes more
seriously than law and economics the premise that parties are rational, and
permits them to design complicated contracts. But the premise of full
rationality does not seem right, for it predicts contractual structures that
bear little resemblance to the contracts designed by real parties. We will
discuss these problems more fully in Section III.B.

84, But it should be noted that the literature is not free from controversy. Maskin and Tirole
argue that if parties can commit not to renegotiate, the nonverifiability assumption does not
explain the existence of incomplete contracts: Parties will use the same kind of contract regardless
of whether the investment is verifiable. Maskin & Tirole, supra note 73, at 84, Hart and Moore
reply by showing that if parties cannot commit not to renegotiate, nonverifiability does matter
under certain conditions. Hart & Moore, supra note 73, at 116. The debate thus turns on whether
parties can commit not to renegotiate, about which neither set of authors is able to marshal a
decisive argument.

85. Or. for another example, courts are not likely to order parties to send messages (for
example, name a price or pay a penalty) as required by some proposed contractual devices, such
as that in Schwartz, Incomplete Contracts, supra note 24, at 281, We don’t know this for sure,
however. as these devices are not used, and thus are not the subject of judicial orders.
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I1I. WHY ECONOMICS FAILS TO EXPLAIN CONTRACT LAW
A. The Problem of Methodological Indeterminacy

Richard Craswell has taken philosophical approaches to contract law to
task for failing to provide fine-grained explanations of contract doctrine.*
He points out that philosophical theories might explain in a general way
why promises should be enforced—typically, by restating the moral
intuition that promises should be kept, and then assigning the government a
role in encouraging people to keep them—but never explain the details of
doctrine. A theory that people should keep their promises does not tell us
whether expectation damages, reliance damages, specific performance, or
some other remedy is the appropriate response when a contract is broken.
Indeed, when philosophers turn to these matters, they usually engage in
implicit economic analysis or make assertions about the role of custom or
other factors that are unrelated to their theories.®’

Craswell’s critique is methodological, not substantive. He argues that
even if the philosophical theories capture some aspect of the truth about
why contracts are enforced, they have no determinate implications for the
phenomena that their authors purport to study—the doctrines, or the vast
majority of the doctrines, of contract law. Although Craswell does not
assert that economic analysis avoids this methodological problem, many
readers will understand him to be implicitly making this claim. One cannot
avoid being impressed by the contrast between the large and ingenious
economic body of work on default rules, and the small and vapid body of
work produced by philosophers.

But even if we accept Craswell’s critique of philosophical theories of
contract law, we must still ask whether economics really enjoys any
advantages. By now, the answer should be familiar. Economists have
proposed some models of contract behavior that make determinate but
wrong predictions about the law. These models avoid Craswell’s charge of
indeterminacy, but they are still wrong. Determinate but wrong predictions
enjoy a little more intellectual respectability than indeterminate predictions,
but they get us not much closer to an understanding of contract law.

Economists have proposed other models of contract behavior that make
predictions that are indeterminate. These models enjoy some intellectual
advantages over the philosophical theories, for they would enable us to
make complex and interesting predictions about contract law if we had

86. See Richard Craswell, Contract Law, Default Rules, and the Philosophy of Promising. 88
MICH. L. REV. 489 (1989).

87. Sev. v.g.. CHARLES FRIED, CONTRACT AS PROMISE: A THEORY OF CONTRACTUAL
OBLIGATION (1981); Randy E. Barnett, 4 Consent Theory of Contract, 86 COLUM. L. REV. 269
(1986).
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sufficient information about empirical conditions. But because we do not
have such information, and it is—in my view, though others might
disagree—unlikely that we ever would, the complex economic theories do
not get us much closer to an understanding of contract law than the
philosophical theories do.

Because this state of affairs could change with further research, one
should not discount a renaissance in the law and economics of contracts.
But another view is that theory and doctrine are mismatched, operating at
different levels of generality. Welfare economics might be able to provide
persuasive reasons for the superiority of a free market to, say, a planned
economy. A free market can function only if people can trade, and trading
almost always requires the making of binding promises. But there are many
ways that promises can be made binding: through the operation of ordinary
reputational mechanisms, through the creation of institutions like firms and
trading associations that establish commitment mechanisms for members,
and through contract law. And then there are many different rules of
contract law that will be equally good at enabling people to make binding
promises.®® Specific performance is about the same as damages; literalistic
interpretation is about the same as purposive interpretation. Individual
contract doctrines, then, could be like rules of the road: sufficient as long
as, within limits, everyone obeys them, and thus not susceptible to
prediction on the basis of fine-grained theories of optimal interaction.

B. The Problem of Rationality

The economic scholarship on contract law purports to assume that
individuals are rational in the sense of neoclassical economics. Their
preferences obey certain consistency requirements, and their cognitive
capacity is infinite. But on inspection, the nature of the rationality
assumptions made by this scholarship is not so clear.

If individuals were rational, with no cognitive limits, and if transaction
costs were zero, the role of contract law would be simple and uninteresting.
Parties would foresee every possible future state of the world, and—the
story goes—their contract would describe each party’s obligation in each of
these possible future states. For example, a contract for the sale of widgets
would describe Seller’s obligation if the cost of widgets increases or
declines, and could make Seller’s obligation turn on whether Seller invested
in the right way, and so forth. Courts would specifically enforce the terms
of the contract. In general conditions, efficiency would be obtained.
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Economic analysis of contract law assumes that contracts cannot be
designed to describe every future state of the world. The usual statement is
that transaction costs prevent the parties from achieving such a detailed and
complex contract. Some authors seem to mean the cost of negotiating and
writing a contract; other authors seem to refer to cognitive limits of the
parties, which include the inability to foresee future events and maybe
something more.* In any event, one needs some such assumption to get the
economic analysis of contract law off the ground; if the parties entered
complete contracts, the law would not need to supply default terms such as
expectation damages. Instead, the parties would choose expectation
damages whenever they anticipated the need, namely, when they wanted to
give the promisor the option to perform or pay a sum of money to the
promisee.

Let us examine the two main ways that authors use the idea of
transaction costs. The first approach assumes that parties are rational but
that entering a contract involves some special cost. Some authors assume
that this cost refers to time spent negotiating or the time and materials
needed to draft a document.”’ Others assume that the cost results from
problems of asymmetric information, and, in particular, the inability of a
court to verify a subset of the contract-related actions in which the parties
engage.” As discussed in Part II, rational parties would minimize these
costs by entering contracts that incorporate complex ex post bargaining
mechanisms. Yet there is little evidence that such mechanisms are used in
real contracts.

This problem is less clear in the law-and-economics literature than in
the incomplete contracts literature, but that is only because the law-and-
economics models constrain the types of contracts that parties may enter
rather than formally modeling the transaction cost. The models generally
permit parties to choose prices and quantities in noncontingent contracts,
and not to choose contracts that stipulate ex post bargaining procedures,
though these are likely to be superior. One defense of the methodological
approach of law and economics is that the latter contracts are too complex
to be useful, so it is a justified simplification to assume that only fixed price
contracts are available to parties.

This brings us to the second approach to the idea of transaction costs,
which is, in fact, to treat it as a metaphor for bounded rationality, the idea
that parties are rational to the extent permitted by limits on cognitive
capacity.” Although law-and-economics scholars rarely put their argument
in this way, the assumption is reflected, as just noted, in the modeling

88. Richard A. Epstein, Contracts Small and Contract Large: Contract Law Through the
Lens of Laissez-Faire, in THE FALL AND RISE OF FREEDOM OF CONTRACT 25, 26 (F.H. Buckley
ed., 1999).

89. See, e.g., COOTER & ULEN, supra note 2, at 100, 236, 240,
90. E.g., Ayres & Gertner, Filling Gaps, supra note 16, at 93.

91. Like investment levels. See Hart & Moore, supra note 61.

92. See, eg., WILLIAMSON, supra note 61, at 21.
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device of permitting parties to choose only noncontingent contracts.” To
understand the problem with this strategy, consider the common claim that
default rules should be designed to give a party an incentive to reveal
information about the party’s cost or valuation. If “transaction costs,”
meaning bounded rationality, prevent the parties from choosing a
sophisticated contract in light of future events, then they should also
prevent parties from anticipating the effect of legal rules (which would be
applied only in the contingent future) on the simple contract that they
design. Instead, the model simultaneously assumes that individuals can
foresee remote events and make complex calculations (otherwise they
would not be motivated by the default rule to release information) and
cannot engage in a perfect cognitive response (otherwise the cost of
entering the bargain would be zero). The assumptions are jointly
implausible.”

Economists reject bounded rationality arguments for two reasons. The
first is methodological: They cannot agree on a standard, mathematically
tractable formulation of bounded rationality. This might be a good reason
for economists, but it is a bad reason for lawyers. The second is empirical:
If the rationality assumptions of economics are close enough to the
reasoning of individuals, or to the institutionalized reasoning implemented
by firms, then the conclusions of the economic models are also good
enough for predictive and normative purposes. My view is that the failure
of contracts to include the mechanisms identified by the incomplete
contracts literature is evidence that the rationality assumptions are not good
enough. Others might disagree, claiming either that transaction costs—that
is, high writing costs, severe information asymmetries, etc.—explain the
absence of these mechanisms, or that better modeling will lead to different
conclusions in the future. This seems to me a dodge, especially in the
absence of an empirical test of the role of transaction costs in preventing the
use of mechanisms.” But it cannot be dismissed out of hand. The question,
then, is whether one should have optimism or pessimism about future
research.

93. 1 do not mean that the authors self-consciously made this modeling choice as a way of
capturing bounded rationality. I mean that they usually do not explicitly model transaction costs
as, for example, the cost of drafting the contract and, instead, treat transaction costs as an
(informal) explanation for why they assume that parties can choose only the contract price and
quantity (and i alig d damages provision). E.g., Shavell, supra note 11. Even when
a variable is used to refer to a transaction or communication cost in a formal model, the parties are
constrained in their choice of contractual form. E.g., Ayres & Gertner, Filling Gaps, supra note
16, at 108.

94. A similar point has been made about the incomplete contracts literature, See Maskin &
Tirole, supra note 73, at 84; Segal, supra note 64, at 74,

95. But, of course, if there are no contracts that use these mechanisms, the techniques of
econometrics are hardly necessary.
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C. A Way Ourt?

One way out of this impasse involves greater consideration as to what
parties can realistically be expected to foresee. Contrast the efficient breach
theory and the Hadley theory. If Seller experiences higher than expected
costs and would like to avoid the deal, she would probably consult a
lawyer. The lawyer would tell her that if she breaches the contract, she will
probably pay expectation damages. Comparing the cost of performance and
the expectation damages, Seller will decide whether or not to perform. This
decision seems well within the cognitive abilities of an ordinary Seller.

By contrast, the Hadley theory applies to a decisionmaking process that
occurs well before performance. At the time of contracting, Buyer (for
example) must anticipate that Seller might breach rather than perform; that
Seller must pay damages if she breaches; that these damages depend on the
valuations of other buyers as well as Buyer’s revelation of his private
valuation; that Seller will (or maybe won’t) anticipate these damages when
deciding how much care to use when performing; that Seller will (or maybe
won’t) use Buyer’s information to price discriminate; and so on. This chain
of reasoning seems likely to exceed the cognitive capacities of an ordinary
Buyer, whether or not a lawyer is consulted.

One way out of the impasse, then, requires incorporation of cognitive
limitations into a theory of the relationship between contract law and
contract-related behavior, so that one can distinguish incentives that are
likely to influence behavior, and those that are too remote to influence
behavior. No widely accepted theory of bounded rationality exists,
however. The likelihood that such a theory could be developed is discussed
in Section V.D.

IV. THE INFLUENCE OF ECONOMICS ON CONTRACTS
SCHOLARSHIP AND LAW

A. The Influence of Economics on Contracts Scholarship

Defenders of economic analysis of contract law point to the significant
influence of economics on contracts scholarship. Indeed, this influence can
be documented in many ways. Economic analysis played almost no role in
contracts scholarship prior to 1970, whereas it has played a dominant role
in much of the contracts scholarship published in the major law reviews in
the 1990s. It has influenced some of the analysis in the treatises. It shows
up in the casebooks. Economic articles on contracts are frequently cited in
noneconomics articles. And contracts scholars at the top law schools are
frequently identified with the law-and-economics approach.
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But this rosy picture does not tell the whole story. The most influential
economic articles, with one exception, were published in the 1970s and
early 1980s. The exception, Ayres and Gertner’s 1989 article on default
rules, is usually cited for the useful distinction between majoritarian and
penalty defaults and not for the economic analysis of this distinction. On
the whole, economics-of-contracts articles published in the last fifteen years
are cited no more frequently than noneconomics articles are.”

Contract-law casebooks and treatises show the influence of economics,
but it is the influence of pre-1980 economics. Most casebooks and treatises
mention the idea of efficient breach, but not the equally important idea of
efficient reliance.’”” Casebooks generally treat the economic approach as an
exotic “perspective,” as an object at which to marvel, and not as the
underlying logic of contract law. To be sure, most casebook authors are
noneconomists, but what is important is that these authors have apparently
concluded that greater economic content would not expand the market share
of their casebooks.”®

B. The Influence of Economics on Contract Doctrine

The influence of economic analysis on contract law is harder to discern.
Let us start with the common law. Judicial opinions occasionally cite
economic articles, and occasionally use economic concepts such as
transaction costs and risk aversion. But it is hard to find cases where the
judges self-consciously rely on an economic argument in order to justify a
result. One such case is the Van Wagner case,” which relies heavily on
Anthony Kronman's analysis of specific performance.'” Many opinions

96. This conclusion is based on a regression of the annual citations of articles published since
1980 in leading law journals (California, Chicago, Columbia, Harvard, Michigan, Northwestern,
NYU, Pennsylvania, Stanford, Texas, UCLA, and Yale) and faculty-edited journals (Journal of
Law and Economics, Journal of Law, E ics, and Organization, and Journal of Legal
Studies) on a dummy variable equal to one if the article uses economic analysis, and zero
otherwise. The mean annual citation for economics articles was 3.8 (71 articles); for
noneconomics articles, it was 4.1 (52 articles). If you exclude all the faculty-edited journals,
however, then economics articles are cited more often at a statistically significant level; but if you
include the Journal of Legal Studies alone, then they are not. There are many ways that one could
conduct this test, and for that reason I can conclude only that citation evidence does not exclude
the hypothesis that economics articles are no more influential than noneconomics articles.

97. A Westlaw search of Farnsworth’s treatise yields the following results: “efficien!” = 32
results; “economic!™ = 113 results; “transaction! cost!" = 5 results; “Coase™ = 2 results. The
“economic!” search caught many concepts unrelated to economic analysis, such as “‘economic
waste.”

98. The Scott and Leslie casebook is the exception; compare the contracts casebooks by
Barnett, Dawson, and Eisenberg. Compare ROBERT E. SCOTT & DOUGLAS L. LESLIE, CONTRACT
LAW AND THEORY (2d ed. 1993), with RANDY E. BARNETT, CONTRACTS: CASES AND DOCTRINE
(1995), JOHN P. DAWSON ET AL., CONTRACTS: CASES AND COMMENT (7th ed. 1998), and LONL.
FULLER & MELVIN ARON EISENBERG, BASIC CONTRACT LAW (6th ed. 1996).

99, Van Wagner Adver. Corp. v. S & M Enters., 492 N.E.2d 756, 760 (N.Y. 1986).

100. Kronman, supra note 14,
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cite Posner and Rosenfield’s article on the impossibility doctrine, but
almost always for the proposition that contracts shift risk, an idea that
predates economic analysis by many decades. The notes to the Restatement
contain only a handful of references to economic ideas.'"’

To examine the influence of economic analysis on contract doctrine
more systematically, I read the state and federal court opinions that cite an
economics article that appeared in a major law review or faculty-edited law
journal after 1980. Only thirty-six such opinions were issued. Of these, few
discussed rather than cited the article, and none was clearly influenced by
an article.'”

Economic analysis has also had little influence, as far as I can tell, on
statutory and regulatory law. Statutes and regulations in the 1970s
incorporated common-law developments that economic analysis criticized,
and although the consumer-protection movement crested in the 1970s,
economics did not spur deregulation of the consumer-product and
consumer-finance markets as it did for so many other markets such as
trucking and air travel.

V. THE FUTURE
If the limits of economic analysis are becoming visible, can some other
methodology take us beyond them? A brief survey of the other contenders
provides grounds for concern.'®
A. Philosophy
For a long time, legal scholars have sought a philosophical explanation

for contract law. Fuller and Perdue argued that contract law is based on
corrective justice.'™ Fried argued that contract law is based on the morality

101. RESTATEMENT, supra note 48. Searches on Westlaw yielded the following results:
“efficien!” = 8 results; “economic!"™ = 38 results; “transaction! cost!” = 1; “Coase” = 0 results. In
fact, few of the “economic!™ results were related to economic analysis (as opposed to “economic
waste,” etc.).

102. Richard Posner’s Economic Analysis of Law, however, has been cited in 116 cases in the
LEXIS contracts database. A sample suggests a mix of meaningful analysis and meaningless
citation. Cooter and Ulen’s textbook was cited only twice. It might be the case that economically
minded judges such as Calabresi, Easterbrook, and Posner have influenced contract doctrine, and 1
have not tried to measure their influence by looking at whether other judges accept their views
about contract law, William Dodge credits the theory of efficient breach as provoking a judicial
backlash against awarding punitive damages for breach of contract. See William S. Dodge, The
Case for Punitive Damages in Contracts, 48 DUKE L.J. 629, 642-44 (1999).

103. For a more optimistic view, see ROBERT A, HILLMAN, THE RICHNESS OF CONTRACT
Law (1997).

104, Lon L. Fuller & William R. Perdue, Jr., The Reliance Interest in Contract Dumages, 46
YALEL.J. 52 (1936).
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1% These theories remain the most influential despite their

of promising.
inadequacies.'

Let us first consider each theory from a descriptive perspective. Fried
argues that contracts should be enforced because individuals have a moral
obligation to keep their promises. Fried’s theory has the virtue of simplicity
but cannot explain the many ways that contract law refuses to enforce
promises. Unreciprocated offers, promises that lack consideration, promises
that violate the Statute of Frauds, promises that lack specific terms—all of
these promises are, in ordinary cases, not enforced. Finally, as Craswell has
pointed out, Fried’s theory cannot explain the default terms the law uses to
fill out promises that otherwise are ill-defined.'”’

Fuller and Perdue argue that contracts should be enforced in order to
prevent one party, the promisor, from benefiting at the expense of the other
party. Corrective justice demands that the breaching promisor make the
promisee whole. The reliance measure is ideal for this purpose, but because
reliance costs are hard to measure and the expectation measure
approximates the reliance measure in competitive markets, the expectation
measure is the appropriate rule. But as Craswell shows, Fuller and Perdue’s
theory cannot explain why the appropriate baseline for exercising corrective
justice is the promisee’s position prior to the making of the promise, as
opposed to after the making of the promise.'” Others—notably Grant
Gilmore and Patrick Atiyah—tried to generalize Fuller and Perdue’s
analysis and claimed that contract is being absorbed into tort.'” But these
efforts have gone nowhere.

The theories fare no better when conceived as normative arguments for
the reform of contract law. As Craswell shows, they are indeterminate over
nearly all aspects of contract doctrine.''® Fried’s theory justifies the
enforcement of promises, but sheds no light on which of many remedies—
expectation damages, reliance damages, specific performance, even
nominal damages—is the right one. Fuller and Perdue’s theory, as just
mentioned, cannot solve the baseline problem.

105. FRIED, supra note 3.

106. The present discussion concerns normative theories, not “analytic” or “interpretive”
theories (as Craswell uses the terms) that have been advanced by legal philosophers. For the
distinction, see Stephen Smith, An Introduction to Contract Theory (2002) (unpublished
manuscript, on file with author). Philosophers have goals that are different from those of
economists, see Jody S. Kraus, Philosophy of Contract Law, in THE OXFORD HANDBOOK OF
JURISPRUDENCE AND PHILOSOPHY OF LAW 687 (Jules Coleman & Scott Shapiro eds., 2002), and
here I am asking only whether philosophy can succeed where economics has failed.

107. Craswell, supra note 86, at 521-23.

108. Id.

109, P.S. ATIYAH, ESSAYS ON CONTRACT (1990); GRANT GILMORE, THE DEATH OF
CONTRACT (Ronald K.L. Collins ed., 1995).

110. Craswell, supra note 86.
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None of this is to say that philosophy has nothing to offer contract law.
Philosophical reasoning, if not necessarily the reasoning of philosophers,
has a significant accomplishment: the critique of the “will theory” of
contract. The will theory, which derives contract doctrine from the premise
that a contract is the coming together of two wills, is not just a once popular
legal theory; it is also an intuitive, common sense approach to
understanding contract law, instinctively adopted by generation after
generation of first-year law students, and a happy target for philosophical
criticism. The celebrated critique of the will theory of the duress doctrine—
namely, contracts entered under duress and contracts entered “voluntarily™
involve the same kind of coercion—is powerful and important, and this
critique owes something to philosophical reasoning. But one must also
understand that this critique is much older than those who are credited with
it: It can be found not only in Dawson, and Hale, and Holmes, but also in
Hume and probably earlier.'"' Basic philosophical ideas about the nature of
the will, of agreement, and of contract go back for centuries, and their
implications for contract law are well understood.

B. Psychology

Several scholars have recently argued that cognitive psychology holds
promise for explaining the law, including the law of contracts. This view
has superficial attractiveness.'' If, as I have argued, economic models of
the law are undermined by their rationality assumptions, then
psychologically accurate models of human cognition might fill in the gaps
left by the economic explanation.

Let us focus on the example of the penalty doctrine because it is the
topic of a recent debate about the value of using cognitive psychology to
understand the law. We have already seen that economics fails to explain
the penalty doctrine; can cognitive psychology?

The question is, why do courts give less deference to liquidated
damages clauses than they do to other provisions of a contract, including
choice-of-forum clauses, which will become relevant only if a dispute
arises? In response to Robert Hillman's skepticism about whether cognitive
psychology can explain this practice,'”” Jeffrey Rachlinski argues that (1)
biases that cause overoptimism justify scrutiny of liquidated damages
provisions; (2) the status quo bias (contrary to Hillman’s claim) does not

111. DAVID HUME. A TREATISE OF HUMAN NATURE 525 (L.A. Selby-Bigge ed., Oxford
Univ. Press 1978) (1740).

112. See. e.g., Russell B. Korobkin & Thomas S. Ulen, Law and Behavioral Science:
Removing the Rationality Assumption from Law and Economics, 88 CAL. L. REv. 1051 (2000).

113. Robert A. Hillman, The Limits of Behavioral Decision Theory in Legal Analvsis: The
Case of Liguidated Damages, 85 CORNELL L. REV. 717 (2000).
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justify deference because the increased effort to bargain around the
damages rule does not necessarily eliminate the effects of overoptimism;
and (3) although aversion to ambiguity justifies deference to liquidated
damages, courts actually use this insight under the penalty doctrine by
giving more deference to liquidated damages clauses when damages are
hard to calculate (and thus ambiguous).'™*

Even accepting these arguments, which will strike many as ad hoc,
Rachlinski cannot explain why the biases justify judicial scrutiny of
liquidated damages terms but not other terms. Breach is not the only low-
probability event that occurs within contractual relations; a contract might
make any number of obligations conditional on events that occur with a low
probability. Think of bond covenants that give creditors the right to
accelerate repayment when the debtor’s asset-debt ratio falls below a
threshold, employment compensation packages that provide payoffs only
when market conditions are favorable, and sales contracts that allocate the
risk of the destruction of the goods during delivery. If parties overlook low-
probability events, then any of these provisions could be defective, but
because they are not liquidated damages provisions, courts do not subject
them to scrutiny. Indeed, Rachlinski concedes the explanatory failure of
cognitive psychology when he says that the field “might cause scholars to
question much of contract law’s foundations.”''® Rachlinski slips from a
descriptive claim to a normative claim in the face of the poor fit of
cognitive psychology and the penalty doctrine.

C. History

Historical explanations of contract law once held promise, but early
enthusiasm has given way to skepticism. Consider the attempt to link trends
in contract-law doctrine to the rise of the welfare state.''® Scholars claimed
that the increasing informality of contract law over the last century, and
especially the rise of promissory estoppel, showed courts moving away
from laissez faire and toward statism and the enforcement of community
standards. The convenient link to other trends in political economy, and
specifically the rise of the welfare state, obscured the poor fit between the
theory and doctrinal trends.''” The rise of promissory estoppel, for example,
could be interpreted as reflecting judicial impatience with a formality—the
consideration doctrine—that interfered with, rather than promoted, private
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contracting.''® Contract doctrine can coexist with many different political

systems, and broad trends, such as the decline of formalism, do not
necessarily reflect changes in politics or morality.

Similar criticisms apply to Simpson’s argument that the eighteenth-
century shift from judicial accommodation of penalties to hostility toward
penalties was due to “social evolution™ away from tolerance for the private
use of terror to the monopoly of force held by the state.''” Simpson argues
that once courts deprived private parties of the right to use force, the courts
vindicated their longstanding commitment to the compensation principle by
banning penalties.

The argument raises more questions than it answers. Both before and
after the “social evolution,” parties depended on courts to enforce their
contracts. Before, a party could not collect a penal bond without first
obtaining a judgment from a court. The other party had a number of legal
defenses: not only full performance of the underlying promise. but such
conventional defenses as duress and impossibility. The doctrinal change did
not reflect a shift away from tolerance for private use of terror: it reflected a
shift in the degree of deference given to remedial terms in contracts.
Simpson’s argument boils down to the assertion that judges stopped
deferring to remedial terms because they wanted to control remedies, but he
does not explain why they would want to treat contractually stipulated
remedies differently from other terms in the contract.

Even if we accepted the “‘social evolution” argument—the shift from
private to public remedies—we need to understand why judges would think
that the “compensation principle” should control remedies and thus exclude
penalties.'”® Simpson argues that judges had a longstanding belief that the
law should provide compensation (not overcompensation) for injuries. But
judges also believed that “the real function of contractual institutions is to
make sure, so far as possible, that agreements are performed.”"' Simpson
acknowledges that the two principles—compensation and respect for
agreement—are in conflict, but does not explain why the first prevailed
over the second.

Simpson’s argument shares the flaws of the historical scholarship
described above—the use of macro trends to explain micro phenomena that
are consistent with other trends, the casual appeal to such long-term trends
to explain a change that occurred at a particular time, and the arbitrary
resolution of tensions between different principles or ideas in favor of one

114. Jeffrey J. Rachlinski, The "New" Law and Psychology: A Reply to Critics, Skeptics, and
Cautious Supporters, 85 CORNELL L. REV. 739, 762 (2000).

115. Id. at 763,

116. P.S. ATivAH, THE RISE AND FALL OF FREEDOM OF CONTRACT (1979); GILMORE, supra
note 109.

117. See Epstein, supra note 88, at 25,

118. Eric A. Posner, The Decline of Formality in Contract Law, in THE FALL AND RISE OF
FREEDOM OF CONTRACT, supra note 88, at61.

119. A.W.B. SIMPSON, A HISTORY OF THE COMMON LAW OF CONTRACT 124 (1973).

120. Recall also the ambiguity of the notion of “compensation,” which presupposed a
baseline. See supra text accompanying note 108. But we will assume that whatever compensation
means, a penalty requires something beyond compensation.

121. SIMPSON, supra note 119, at 123,
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rather than the other. Historical scholarship is often illuminating, and any
good theory of contract law would need to account for aspects of its
historical evolution, but thus far theories of contract law emerging from
historical research have not resolved basic puzzles about modern contract
doctrine.

D. Advances in Economics and Game Theory

[ argued in Section IIL.C that the failures of the economic analysis of
contract law derive, in part, from the bounded rationality of individuals who
enter contracts. If people were rational, then their contracts could be
predicted. And if people’s behavior could be predicted in this way, then
firm recommendations about contract doctrine could be made. But because
the models press rationality to its limits, the world falls short of the
predictions, and so the natural consequence is to incorporate cognitive
limitations into models of behavior.

The economic literature on bounded rationality is complex and large,
and I cannot do justice to it. None of the models of bounded rationality that
have been proposed has achieved canonical status,'”? and thus it is difficult
to discuss in general what bounded rationality means for contract law. An
example will illustrate the problems, and, I think, justify skepticism about
the ability of future models of bounded rationality to shed light on contract
doctrine.'”

In the beauty contest game, the experimenter asks each member of a
group to write down a number between 0 and 100 that is, say, 2/3 of the
average number (between 0 and 100) that everyone else writes down. The
person who writes the correct answer wins a prize; if there is a tie, the prize
is divided among the people with the right answer.

Game theory—that is, game theory that assumes “unbounded”
rationality—predicts that everyone will write down 0 and share the prize.
The intuitive explanation for this prediction follows. Imagine that you are
one of the people asked to write down the number. You might start by
imagining that everyone else will pick a number at random. If so, you might
expect a uniform distribution from 0 to 100, with a mean of 50. Thus, you
would pick 2/3 of the mean, which is about 34. But then it might occur to
you that everyone will have reasoned in the same way that you have. Thus,
everyone else will have written down 34. But if everyone else has written
down 34, then you can win only by writing down 2/3 of 34, which is about
23. Yet everyone else knows this as well, so they will write down 23, and

122. E.g., David M. Kreps, Bounded Rationality, in | THE NEW PALGRAVE DICTIONARY OF
ECONOMICS AND THE LAW, supra note 5, at 168,
123. For other efforts, see id. at 168-73.
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you should write down 2/3 of 23, and so on. Continuing with this reasoning,
we reach 0. If everyone chooses 0, then you can do no better than choosing
0 as well, for then you will share the prize, whereas if you choose a higher
number, you will receive nothing.

The explanation can be given more formally. If everyone chooses 0,
everyone gets a share of the prize. If one person decides to choose a number
different from 0, that person will no longer receive a share of the prize, and
thus will receive a lower payoff. No one can do better than choosing 0
given that everyone else chooses 0. The outcome 0 is what game theorists
call a Nash equilibrium: It is an outcome from which one has no incentive
to deviate, given everyone else’s choice, because one cannot increase one’s
payoff by deviation.'** By contrast, if one person knows that everyone else
will choose a particular number n > 0, then that person can do better by
choosing a number different from n, namely 2/3 of n. Thus, any n > 0
cannot be a Nash equilibrium.

Nash equilibrium does a poor job predicting behavior in the initial
rounds of play. When people play the beauty contest game, typically there
is a distribution as follows. For a sufficiently large group, most or all
numbers will be chosen, with spikes around 34, 23, and perhaps 14, and
then 0.'* A natural explanation of this pattern is that some people choose
numbers randomly, or misunderstand the game; others are able to think one,
two, or three steps ahead, or even more, but it never happens that everyone
figures out, and plays, the Nash equilibrium in the initial rounds.

Aside from the empirical disconfirmation, the experiments pose a
conundrum. Suppose we imagine a perfectly rational person, X. What do
you predict that X will do? In Nash equilibrium X chooses 0, but if X is
smart (rational?) enough, X will realize that not everyone else will play the
Nash move, in which case X should choose a number greater than 0, its
magnitude depending on the distribution of cognitive ability in the
population. So our purely rational X will not act purely rationally as defined
by game theory.

What to do? One idea recently investigated by Teck-Hua Ho and his
coauthors proceeds as follows.'”® Imagine that a person engages in a
number of cognitive steps when thinking about how to play the beauty
contest game. In step 0, he randomly chooses a number between 0 and 100.
In step 1, he thinks that everyone else has engaged in step 0 and only step
0—that is, everyone else has chosen a number at random—and chooses

124. See DOUGLAS G. BAIRD ET AL., GAME THEORY AND THE LAW 19-23 (1994).

125. See Teck-Hua Ho et al lterated Dominance and lterated Best Response in
Experimental "'p-Beauty C " 88 AM. ECON. REV, 947, 953-58 (1998). Their version of the
game uses a different range of numbers from the example in the text, which is simpler, but the
pattern is the same.

126. See id.
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strategically on the basis of this assumption. (In our example, he would
choose 34.) In step 2, he thinks that a fraction of the population has engaged
in step 0, and the rest has reached step 1, but none (besides himself) has
reached step 2, and he chooses accordingly. This process continues for an
arbitrary number of steps.

To predict the distribution of numbers chosen in the beauty contest
game, we assume that a portion of the population stops at step 0, another
group stops at step 1, another group stops at step 2, and so forth. To make
such a prediction, we have to decide how many steps there are, and how the
cognitive ability (the number of steps taken) is distributed among the
population, but let us suppose that we can make reasonable assumptions
about these parameters. Ho and his coauthors show that if we make such
assumptions, we will predict something close to the actual distribution—all
or most numbers being chosen, with spikes near 34, 23, and so forth, except
that there will not be a spike at 0. (If the game is repeated, however, people
will learn from their mistakes and eventually nearly everyone will play the
Nash equilibrium strategy.)

The model has some attractive features: It captures the importance of
the distribution of cognitive capacities that presumably exists in the general
population, the effect of limited cognitive capacity on choices, and the role
of learning. All of these factors must play a role in the design of contracts
and therefore in the proper judicial treatment of them. But the model does
not refine the basic intuition with which we started, that contract doctrine
might have something to do with mistake, lack of foresight, and similar
effects of cognitive limitations.

The role of a model of bounded rationality in normative analysis of
contract law is also obscure. If parties cannot foresee certain events, then
legal rules will not affect their incentives, and courts can do what they want
when those events occur. If parties can foresee the events but fail to think
about them fully and accurately, then the possibility of useful judicial
intervention remains open. But an accounting of the costs and benefits of
this intervention must await a more fully worked out theory of bounded
rationality.

E. A Return to Doctrinalism?

If interdisciplinary approaches to contract law cannot generate plausible
descriptive or normative theories, should legal scholars return to doctrinal
analysis? To answer this question, we must first be clear about what
doctrinalism means.

878 The Yale Law Journal [Vol. 112: 829

The most ambitious doctrinal scholarship attempts to derive principles
from cases. Fuller and Perdue argued that a “reliance principle” explains
contract damages.'”’ More recently, Eisenberg has argued that a “bargain
principle” and a “fairness principle” explain contract-enforcement
doctrines,'® and Farnsworth has proposed “dependence” and “public
interest” principles, among many others.'”

As many have observed, cases will not yield principles that are more
general than the case outcomes themselves. The plausibility of the
principles that scholars advance always comes from their appeal to moral
commitments. The extraction of a fairness principle from the cases, rather
than a principle of fairness for litigants who have brown eyes (if such is the
case) or for litigants who have some other characteristic coextensive with
the cases in which they prevail, is always the result of an implicit appeal to
an attractive normative idea—fairness for all, rather than fairness to a
morally arbitrary group of people. Ambitious doctrinal scholarship thus
converges to a kind of moral philosophy that is especially sensitive to
judicial outcomes,'*® and is thus vulnerable to the criticisms of
philosophical analysis described in Section V.A.

Examples of authors who write in this vein include Fuller and Perdue,
who argue that the reliance principle follows from corrective justice, and
Eisenberg, who attempts to tie the bargain principle and fairness principle
to policy concerns and moral commitments. Famnsworth avoids
philosophizing or engaging in policy analysis by keeping his discussion
vague. For example, he does not explain how he resolves conflicts between
the many principles that he invokes."’

A narrower kind of doctrinal analysis is nothing more than ordinary
legal analysis, in which a judge or lawyer explains whether or not a given
precedent controls the case under consideration. This kind of doctrinalism
is useful, and can be done well or poorly, but a return to this scholarship
would have to count as a defeat for the descriptive and normative
aspirations of modern legal theory. Doctrinalism does not describe or
justify the law; it is simply the use of legal materials and techniques of
reasoning to determine the outcome in a given case, or to reconcile or
criticize cases that have disparate outcomes.

127. Fuller & Perdue, supra note 104,

128. Melvin A. Eisenberg, The Bargain Principle and Its Limits, 95 HARV. L. REV. 741
(1982).

129. E. ALLAN FARNSWORTH, CHANGING YOUR MIND: THE LAW OF REGRETTED DECISIONS
(1998).

130. That is, something like Dworkinian interpretivism.

131. For a critique of Fuller and Perdue’s argument, see Richard Craswell, Against Fuller
and Perdue, 67 U. CHL. L. REV, 99 (2000). For a critique of Farsworth's argument, see Eric A.
Posner, Law and Regret, 98 MICH. L. REV. 1468 (2000).
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VI. CONCLUSION

The title of this Essay is a question, not a statement, for two reasons.
First, the answer can come only with more experience. As economists and
lawyers experiment with new models and variations of old ones, they might
find better approaches to understanding contracts and contract law. The
answer might also turn out to be “sort of,” depending on whether efforts to
model bounded rationality, should they succeed, ought to be considered a
vindication of economics or psychology.

Second, economics has already accomplished much, just not what its
proponents set out as the measure of success. If you look at the best work in
contracts scholarship today and compare it with the best contracts
scholarship before the 1970s, you will see many differences. One important
difference is that earlier work was methodologically sloppy. Much of this
work mixed up two separate tasks: excavating the doctrine and evaluating
it. Evaluation would often be based on poorly articulated notions of
fairness—intuitions that other commentators as well as judges might or
might not share—with either no attention to the effects of doctrine on
incentives, or casual discussion. The failure to distinguish doctrine and
policy often resulted in the displacement of the policy disagreement into
rule/standard debates. For example, the voluminous literature on the
unconscionability doctrine in the 1960s and 1970s was vague on the
incentive effects of the doctrine—with some concern about interfering with
freedom of contract, and some concern about unequal bargaining power—
and vigorous on the question whether an ambiguous standard like
unconscionability could be applied by courts as consistently as they applied
similar supposedly rule-like doctrines, such as duress."?> No one seemed to
understand that the rules/standard question presupposed a resolution of the
policy question.

The economic literature on the unconscionability doctrine clarified the
policy questions at stake and largely displaced the earlier literature. Its main
accomplishment was showing that the earlier policy arguments were ill-
defined, or made implausible empirical assumptions, or were inconsistent
with widely held views or other uncontroversial areas of law and policy.
Defenses of the unconscionability doctrine are now more candid and
clearer, even if they reject economic premises. The literature as a whole
proceeds at a higher level of sophistication.

Economics, then, ushered in a set of scholarly virtues that have
improved the literature. These virtues include consistency in the use of
terms, clarification of the stakes of the discussion, the distinction between
normative and positive analysis, and isolation of different incentives and

132. See, e.g.. M.P. Ellinghaus, In Defense of Unconscionability, 78 YALE L.J. 757 (1969).
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behaviors. The literature now speaks in an economic idiom, with concepts
like transaction cost, risk aversion, default rule, and efficiency substituting
for similar but vaguer notions in the earlier writings. These are important
accomplishments, and it is hard to imagine serious contract-law research in
the future that does not reflect the influence of economics.

But economics fails to explain contract law. It does not explain why
expectation damages are the standard remedy, for example, or why
liquidated damages are not always enforced. It does not explain the function
of the consideration doctrine or promissory estoppel. It does not explain
why the law sometimes encourages people to disclose information and at
other times does not.

And economics provides little normative guidance for reforming
contract law. Models that have been proposed in the literature either focus
on small aspects of contractual behavior or make optimal doctrine a
function of variables that cannot realistically be observed, measured, or
estimated. The models do give a sense of the factors that are at stake when
the decisionmaker formulates doctrine, and might give that decisionmaker a
sense of the trade-offs involved, but in the absence of information about the
magnitudes of these trade-offs—and the literature gives no sense of these
magnitudes—the decisionmaker is left with little guidance.
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