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General principies and rules

Introduction

This chapter describes the general principies and rules of international environ-
mental iaw as reflected in treaties, binding acts of international organisations,
state practice, and soft law commitments. These principies are general in the
sense that they are potentially applicable tu all members of the international
community across the range of activities which they carry out or authorise and
in respect of the protection of all aspects of the environment. From the large
body of international agreements and other acts, it is possible to discern general
rules and principies which have broad, if not necessarily universal, support and
are frequently endorsed in practice. These are:

I. the obligation reflected in Principie 21 of the Stockholm Declaration and
Principie 2 of the Rio Declaration, namely, that states have sovereignty over
their natural resources and the responsibility not to cause transboundary
environmental damage;
thé principie of preventive action;
the principie of co-operation;
the principie of sustainable development;
the precautionary principie;
the polluter-pays principie; and
the principie of common but differentiated responsibility.

In the absence of judicial authority and in view of the conflicting interpre-
tations under state practice, it is frequentiy difficult to establish the parameters
or the precise international legal status of each general principie or rule. The
application of each principie in relation to a particular activity or incident, and
its consequences, must be considered on the facts and circumstances of each
case, having regard to several factors including: the source of the principie;
its textual content and language; the particular activity at issue; the environ-
mental and other consequences of the activity; and the circumstances in which
it occurs ( including the actors and the geographical region). Some general
Principies or rules reflect customary law, others may reflect emerging legal
obligations, and yet others might have a iess developed legal status. In each
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case, however, the principie or rule has broad support and is reflected in exten-
sive state practice through repetitive use or reference in an internatio

nal legal

context.
Of there general principies and rules, Principie 21/Principie 2 and the co-

operation principie are sufficiently well established te provide the basis for an

international cause of action; that is to say, to reflectan internation al custom-

ary legal obligation the violation of which would give rise to a free-standing
legal remedy. The same may now be said generally in respect of the precau-
tionary principie in the European context, and perhaps also more globally in
respect of particular activities or subject arcas. The status and effect of 

the

other principies is less clear, although they may bind as treaty obligations or, in•
particular contexts, as customary obligations. Whether they give rise to action-
able obligations of a general nature is open to question. Finally, the principies

and rules described in this chapter should be distinguis hed from the general

principies described in chapter 4, 1 as well as the substantive rules establishing

environmental
 standards (i.e. air and water quality, conservation of biodiver-

sity) and rifles establishing techniques for implementing those standards (i.e.

environmental impact assessment, participation in decision-mak ing, access te

information, economic instrumenta).

Principies and rules

Referentes to principies and rules of general application have long been found
in the preambular sections of treaties and other internationa l acts, and in the

jurisprudence of internationa l courts and tribunals. More recently, however,

principies of general or specific application have been incorporated into the

operative part of some treaties. Anide 3 of the 1992 Climate Change Con-

vention lists 'Principies' intended to guide the parties	
their actions to

achieve the objective of the Convention and to implement its provisions'. Mi-
de 3 of the 1992 Biodiversity Convention introduces the text of Principie 21 of
the Stockholm Declaration as the sole 'Principie'. The EC Treaty, as amended
in 1986, 1992 and 1997, sets forth principies and rules of general applica-
tion in Article 174(2) (formerly Article 130r). Other treaties follow a similar

approach!
What consequences flow from the characterisati on of a legal obligation as a

legal principie or a legal rule? This question has hardly been addressed in detall

by internationa l courts and tribunals, and apparently not at all in the context

of environmental principies. The Umpire in the Gentini case, in 1903 adopted

See chapter 4, gp. 150-2 ahoye.

2 
See e.g. 1992 OSPAR Convention, Art. 2 (General obligations); 1992 Baltic Convention,
Art. 3 (Fundamental principies and obligations); 1992 Watercourses Convention, Art.2
(General provisions); 1992 Industrial Accidents Convention, Art. 3 (General provisions).
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the following distinction, which may provide some guidance about the legal
effect of principies and their relationship to rules:

A 'm'e	 'is essentially practica' and, moreover, binding	 [T]here are
rules of art as there are rules of government' while principie 'expresses a
general truth, which guides our action, serves as a theoretical basis for the
various acts of our life, and the application of which te reality produces a
given consequence'.3

In ibis sense, positive rules of law may be treated as the 'practica, formulation
of the principies', and the 'application of the principie te the infinitely varying
circumstances of practica) life aims at bringing about substantive justice in
every casei 4 This view suggests that principies and rules

point to particular decisions about legal obligations in particular circum-
stances, hut they differ in the character of the direction they give. Rules are
applicahle in an all-or-nothing fashion 	 [A principie I states a reason that
argues in one direction, hut does not necessitate a particular decision.....
All that is meant, when we say that a particular principie is a principie of
our law, is that the principie is une which ufficials must cake into account,
if it is relevant, as a consideration inclining in ene way or another.5

This distinction finds some support in the practice of international courts 6 and
ailows the conclusion that principies 'embody legal standards, but the stan-
dards they contain are more genelal than commitments and do not specify
particular actions', unlike rules. 7 The fact that legal principies, like rules, can
have international legal consequences has focused attention on their content
while ,being elaborated in recent treaties. The negotiations of the 1992 Climate
Change Convention reflected differing views en the need to adopt a section
on 'Principies' at all: generally, developing countries supported the inclusion
of principies, whereas developed countries opposed them. The US and some
other 'common law' delegations were concerned that the requirements in-
cluded in Article 3 might be subject to the Convention's dispute settlement
provisions or create specific commitments beyond those set out in Article 4
and elsewhere. Although the US failed in their efforts to have the whole of
Article 3 deleted, or for the text to be amended to make clear that Article 3

3 Gentini case ( lady v. Venezuela) M.C.C. (19031, J. H. Ralston and W. T. S. Doyle, Venezuelan
Arbitrations of 1903 etc. (1904), 720,725, cited in B. Cheng, General Principies of Law as
Applird by International Courts and Tribunals (1953), 376.

4 (bid., 376.	 ' R. Dworkin, Taking Rights Seriously (1977), 24,26.
6 Case C-2/90, EC Commission v. Belgium 119931 1 C151 LR 365, where the ECJ relied on

the principie that environmental damage should as a priority be rectified at the source
(EC Treaty, Art. 130r(2)) and the principies of self-sufficiency and proximity (in the Basel
Conventioni to he/p it iustify a conclusion: ibid., paras. 34-5; see chapter t9, p. 990,11)235
below.

7 D. Bodansky, 'The United N'ations Framework Convention un Climate Change: A Com-
Mentary, 18 Ude lournal of International LaW 451 at 501 (1993).



234
	 PRINCIPLES AND RULES ESTABLISHING STANDARDS

	
GENERAL PRINCIPLES AND RULES	 235

could not be subject to the dispute settlernent provisions, the US amendments
were accepted to limit the application of principies to informing obiigations
under the Convention. A similar concern tu limit the scope of application ot
a principie was reflected by the U K declaration nade opon signature of the
1992 Biodiversity Convention, deciaring the understanding that 'Article 3 of
the Convention ... sets out a guiding principie to he taken into account in the
implementation of the Convention', implying that no legal consequences arose
nutside the Convention, and that within the Convention Article 3 did not give
rise to a rule in the cense proposed by the Umpire in the Gentini case or by

Professor Dworkin. It is far from deur, however, that the plain meaning of Ani-
de 3 supports the UK's understanding, particularly when the text is compared
to Article 3 of the Climate Change Convention, and in particular the intro-
ductory 'chapean' which seeks tu limit the effect of the principies identified

thereunder.
The international community has not adopted a hinding international in-

strument uf global application which purports to set out the general rights
and obiigations of the international community on environmental matters.
No equivalent to the Universal Declaration of Human Rights, the Interna-
tional Covenant on Civil and Political Rights or the International Covenant
on Economic, Social and Cultural Rights has yet been adopted, and none ap-

pears imminent. Any effort tu identify general principies and rules of interna-
tional environmental law must necessarily be hased on a considered assessment
of state practice, including the adoption and implementation of treaties and
other international legal acts, as well as the growing number of decisions of

international courts and tribunals. s The efforts of governmental and non-

governmental lawyers in assessing the evidente which supports the existente
of principies and roles has provided some guidance, and has influenced sub-
sequent international law-making. The 1978 UNEP Draft Principies and the
1986 WCED Legal Principies have supplemented the 1972 Stockholm Dec-
laration and influenced the 1992 Rio. Declaration, which continues to reflect
lo the extent any international instrument can do so, the current consensus
of values and priorities in environment and developmene2 Since UNCED,
further guidance may he ohtained from the International Law Commission's
Draft Articles on Prevention of Transboundary Harm from Hazardous Ac-
tivities (2001), and the International Law Association's New Delhi Declara-
tion of Principies of International Law Relating to Sustainable Development

(2002 ).11)

On sources of state practice, see chapter 4, pp. 123-52 abo ye (especially, pp. 143-7).

1. Porras, 'The Rio Declaration: A New Basis for International Co-operatioM, I RECIEL

245 (1992).
"I Rather Less assistancc is tu be derived from the Institut de Droit Internationale's Resolution

on the Environment (1997), www.idi-iii.org/idiE/resolutions/E1997_str_02_en.pdf; see

Sovereignty over natural resources and the responsibility not
to cause damage to the environment of other states or to

amas beyond national jurisdiction

B. Bramsen, 'Transnational Pollution and International Law', 42 Nordisk tidsskrift
.tor International Ret 153 ( [972); L. K. Caldwell, 'Concepts in Development of In-
ternational Environmental l'oficies', 13 Natural Resources Journal 190 (1973); M.
S. McDougal and J. Schneider, 'The Protection of the Environment and World
Public Order: Some Recent Developments', 45 Mississippi Law »urna! 1085 (1974);
G. Handl, 'Territorial Sovereignty and the Problem of Transnational Pollution', 69
MIL 50 (1975); A. Adede, 'United Nations Efforts Toward the Development of
an Environmental Code of Conduct for States Concerning Harmonious Utilisa-
tion of Shared Natural Resources', 43 Albany Law Review 448 (1979); OECD, Legal
Aspects of Transfrontier Pollution (1977). A. L. Springer, The International Law of
Pollution: Protecting the Global Environment in a World of Sovereign States (1983);
'Corpus uf Principies and Rulos Relative te the Protection of the Environment
Against Transfrontier Pollution Established by the French Speaking Section' in
Centre for Studies and Research in International Law and International Relations,
Hague Academy of international Law, La Pollution Transfrontiére et le Droit Inter-
national (1985), 27; World Commission on Environment and Development, Our
Conormit Future (1987); R. D. Munro and J. Lainmers, Environmental Protection and
Sustainable Development: Legal Principies and Recommendations (1987); Shimizu,
` Legal Principies and Recommendations on Environmental Protection and Sus-
tainable Development', 14 Nippon Seikyo Kenkyusho-Kiyo 13 (1990); E Perrez,
'The Relationship Between Permanent Sovereignty and the Obligation Not to
Cause Transboundary Environmental Damage; 26 Environmental Law 1187 (1996);
N. Schrijver, Sovereignty Over Natural Resources (1997); E Perrez, Co-operative
Sovereignty: From Independence ro Interdeperulence in International Environmental
Law (2000).

The rules of in ternational environmental law have developed within the context
of rwo fundamental objectives pulling in opposing directions: that states have
sovereign rights over their natural resources; and that states must not cause
damage to the environment. These objectives are set out in Principie 21 of the
Stockholm Declaration, which provides that:

States have, in accordance with the Charter of the United Nations and
the principies of international law, the sovereign right to exploit their
own resources pursuant to their own environmental policies, and the

Sands, 'The New "Architecture of International Environmental Law" (or "The Law
Professor and the Strange Case of the Missing Green Glasses")' RBDI 512 (1997). See aJso
the tUCN Covenant on Environment and Development (2000).
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responsibility tu ensure that activities within their jurisdiction or control
do not cause damage to the envirunment of other States orof arcas beyond

the limits of national jurisdiction.

Principie 2l remains the cornerstone of international environmental law;
twenty years after its adoption, states negotiating the Rio Declaration were
unabie to improve significantly upon, develop, scale back or otherwise alter
the language in adopting Principie 2. At UNCED, two words were added to
recognise that states have the right to pursue 'their own environmental and de-

velopmental policies'. Principie 21 and Principie 2 each comprise two elements
which cannot be separated without fundamentally changing their cense and
effect: the sovereign right of states to exploit their own natural resources; and
the responsibility, or obligation, not to cause damage to the environment of
other states or of arcas beyond the limits of national jurisdiction. Taken together

(state practice since 1972 has assiduously avoided their de-coupling), they es-
tablish the basic obligation underlying international environmental law and the
source of its further elaboration in rules of greater specificity. That Principie 21
retlects customary law is now confirmed by the ICJ's 1996 Advisory Opinion

on The Legality of the Threat or Use of Nuclear Weapons.

Sovereign rights over natural resources

The principie of state sovereignty allows states within limits established by inter-
national law to conductor authorise such activities as they choose within their
territories, including activities which may have adverse effects on their own
environment. This fundamental principie underlies the first part of Principie

21/Principie 2. The extension of the sovereignty principie into environmental
affairs pre-dates-the Stockholm Declaration and is rooted in the principie of per-
manent sovereignty over natural resources as formulated in various resolutions
of the UN General Assembly regularly adopted after 1952i These resolutions
were closely related to arrangements between states and foreign private com-
panies for the exploitation of natural resources, particularly oil and minerals,
in deveioping countries. They addressed the need to balance the rights of the
sovereign state over its resources with the desire of foreign companies to ensure
legal certainty in the stability of its investment." A landmark resolution was
adopted by the UN General Assembly in 1962, when it resolved that the `rights

of peoples and nations to permanent sovereignty over their natural wealth and
resources must be exercised in the interest of their national development of
the well-being of the people of the state concerned1" The resolution reflects
the right to permanent sovereignty over national resources as an international

" See e.g. UNCA Res. 523 ( VI ) (1950); Res. 626 (VII) (1952); Res. 837 (IX) (1954); Res. 1314

(XIII) (1958); Res. 1515 (XV) (1960).
See cha pter 19 bclow. 	 UNGA Res. 1803 (XVII) (1962).

legal right, and has been accepted by some international tribunals as reflecting
customary international law."

By the 1970s, limits to the application of the principie of state sovereignty over
natural resources were emerging as the international community recognised a
need to co-operate to protect the environment. In 1972, before the Stockholm
Conference, the UN General Assembly declared that 'each country has the
right to formulate, in accordance with its own particular situation and in full
enjoyment of its national sovereignty, its own national policies on the human
environment'.'' The relationship between permanent sovereignty over natural
resources and responsibilities for the environment was formally recognised by
Principie 21.

The importante placed by states on the principie of permanent sovereignty
over natural resources is also reflected by its frequent invocation, in various
forms, in international environmental agreements and during their negotia-
tion. The 1933 London Convention affirmed that all animal trophies were 'the
property of the Government of the territory concerned" 6 The 1971 Ramsar
Convention emphasised that the inclusion of national wetland sites in its List
of Wetlands did `not prejudice the exclusive sovereign rights of... the party
in whose territory the wetland is situatecE" The 1983 International Tropical
Timber Agreement recalled 'the sovereignty of producing members over their
natural resources"' Recent treaties also refer to the sovereign rights of states
over natural resources in their territory: the Preamble to the 1989 Basel Con-
vention recognised that 'all states have the sovereign right to ban the entry or
disposal of foreign hazardous wastes and other wastes in their territory'. The
Preamble to the 1992 Climate Change Convention reaffirmed 'the principie of
soveYeignty of states in international co-operation to address climate change1
The 1992 Biodiversity Convention more specifically reaffirmed that states have
`sovereign rights	 . over their natural resources', and that 'the authority to
determine access to genetic resources rests with the national governments and
is subject to national legislation"9

Sovereignty and extra-territoriality

The sovereign right to exploit natural resources includes the right to be free from
external interferente over their exploitation. This aspect of Principie 21/Princi-
ple 2 is brought into question in disputes over the extra-territorial application
of environmental laws of one state to activities taking place in arcas beyond its

14 renazco Overscas Petrolcum Co. ami California Asia& Oil Co. v. Libya, 53 ILR 389 (1977),para. 87; Kuwait y. American bulepentlent Oil Co., 21 ILM 976 (1982).
15 UNCA Res. 2849 (XXVI) (1971). 	 Art. 9(6).	 19 Art. 2(3).
19 Art. 1. See now 1994 International Tropical Timber Agreement, Art. 1.
19 Art. 15(1). CE the 1983 FM) Undertaking on Plant Genetic' Resources and the 1989

Agreed Interpretation, recognising that plant genetic resources are a 'common heritage of
man kind': chepter I I, p. 551 helow.

GENERAL PRINCIPLES AND RULES	
237
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national jurisdiction, either within the jurisdiction of another state or in activ-
ities beyond national jurisdiction. In 1893, the arbitral tribunal in the Par Seals

Arbitration rejected a claim 1w the US to be entitled to protect fur seals in ateas
beyond the three-mile limit of the territorial sea and the right to interfere in the
internal a ffai rs of other states to secure the enjoyment of their share in the 'com-
mon property of mankind1' Nearly one hundred years later, the US hanned
the impon of yellow-fin tuna caught by Mexican vessels, in Mexicos exclusive
economic zone and on the high seas, with purse-seine nets the compliance of
which with US environmental protection standards could not be proved. This

`extra-jurisdiction a l l application of US environmental standards was rejected
by a GATT panel as being contrary to the GATT, holding that a country 'can
effectively control the production or consumption of ari exhaustibie natural
resource only to the extent that the production or consumption is under its
jurisdiction' and that to allow the 'extra-jurisdictio nar application of its envi-

ronmental law would allow the US to 'unilaterally determine the conservation

policies' of Mexico. 21 More recently, however, the WTO's Appellate Body has
taken a broader approach, and recognised the existente of a `sufficient nexus'
between migratory and endangered populations of sea-turnes located in Asian
waters and the United States to allow the latter to claim an interesa in their con-
servation.' The traditional and absolute prohibition on extra-territorial (or
extra-jurisdictional) application of national environmental laws recognised by
the earlier decisions is consistent with the principie of absolute sovereignty
over natural resources. Those decisions do not rest easily, however, with a more
modem conception of an ecologically interdependent world in which limits
are placed on the exercise of sovereignty or sovereign rights, an approach with
which the Appellate Body seemed sympathetic.

In the absence of generally accepted international standards of environ-
mental protection and conservation, states with strict national environmental
standards may seek to extend their application to activities carried out in ar-
cas beyond their territory, particularly where they believe that such activities
cause significant environmental damage to shared resources (such as migratory
species, transboundary watercourses, or air quality and the climate system) or
affect vital economic interesas. For `shared natural resources' such as the high
seas and atmosphere it will often be difficult, if not impossible, to draw a

clear line between natural resources over which a state does and does not have
sovereignty or exercise sovereign rights. In such circumstances, it is unlikely that
the principie of territorial sovereignty, or pennanent sovereignty over natural

Chapter 11, pp. 561-6 below. 	 Chapter 19, p. 956 below.

22 Shrilup/Turtle case, para. 133 (the decision is difficult to square with the Appellate Budy's
claim that it was not `passlingl upen the question of whether there is an implied jurisdic-
tional limitation in Anide XX(g), and, if so, the nature or extent of that limitation'). 

See

further chapter 19, pp. 961-73 below.
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resources, can provide much assistance in allocating rights and responsibilities
of states over environmental policy.

The permissibility of the extra-territorial application of national laws re-
Mains an open question in international law. The PCIJ has stated that 'the first
,Inci thremost restriction imponed by international law upon a state is that —
fa iling the existente of a permissive rule to the contrary — it may not exercise its
power in any forro in the territory of another state outside its territory except
by virtue of a permissive rule derived from international custom or from a
convention1 23 However, in the same case the PCIJ went on to state that 'inter-
national law as it stands at prevent' does not contain 'a general prohibition to
states to extend the application of their laws and the jurisdiction of their courts
to persons, property and acts outside their territory' and that the territoriality
of criminal law was `not an absolute principie of international law and by no
means coincides with territorial sovereignty: 24 Subsequent state practice, as
well as decisions of international tribunals, has not determined precisely the
circumstances in which a state may take measures over activities outside its
territory in relation to the conservation of shared resources. In the Fisheries
jurisdiction case, Spain challenged the application and enforcement by Canada
of its fisheries conservation legislation in arcas beyond its exclusive economic
zone, but the ICJ declined jurisdiction, and the case did not reach the mer-
its phase.' The right of states to exercise jurisdiction, either by legislation or
adjudication, over activities in other states, or in arras beyond national ju-'
risdiction, which are harm ful to the environment at the global, regional or
local level, could he justified on several grounds. First, corporations carrying
on activities abroad might he subject to the environmental laws of their state
of registration or incorporation, by application of the `nationality' principie
of jurisdiction. International law does not, according to Oppenheim, prevent
a state from exercising jurisdiction within its own territory over its nationals
(including corporations) who reside in a foreign state, although the power to en-
force such laws depends upon the nationals being in the territorial jurisdiction
or having assets therein against which judgment can be enforced. 26 The applica-
tion of the `nationality' principie is likely to cause difficulty, however, siete the
foreigner abroad might be subject to the concurrent jurisdiction of the home
state of registration or incorporation and the host state in which it carnes out
its activities, with the home state having more stringent rules of environmental

ln 
Oppenheim, Vol. 1, Part 1,462. In application uf Chis approach, see Dow Chemical Co. y.

23 Lotus case (France v. Turkey), PCIJ Ser. A, No. 10,19-20
23 Chapter 5, p. 201 abo ye; chapter 11, pp. 567-8 below.

Atfuro, 768 SW 2d 674 at 681 (Texas 1990), where atan court held that Costa Rican farm

the United States and exported to Costa Rica. On enforcement jurisdiction generally, see
chapter 5, pp. 182-91 below.

workers were entitled to bring a claim for injuries caused by a pesticide manufactured in

24 'bid.
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protection. fl This will lead to jurisdictional disputes where some states use
lower standards of environmental protection perhaps to gain economic ad-
vantage and attfact foreign investment, and other states apply the nationality
principie and require theMcompanies to apply national environmental pro-
tection rules wherever they carry out their activities. In such circumstances, it
has been suggested that the borne state must not require compliance with its
laws at the expense of its duty to respect the territorial sovereignty of the host
state. When faced with such a confiict a court would be likely to balance the
pubiic policy of the honre state, the interests of the host state, and the damage
to international coma)/ if it gave precedente to the laws of the borne state, and
only accord priority to those laws `where the balance of interest clearly lies in
that direction'? The factors applied by a court will alsd need to be applied
by reference to the environment which is being affected or damaged. It would
be difficult to justify a borne state's taking measures where only the environ-
ment of the host state was being damaged. But if the damage was being caused
to the environment of the borne state or to areas beyOnd national jurisdiction

( global commons) then the honre state might have a stronger basis for asserting

jurisdiction extra-territorially.
This latter situation creates a second possible basis for allowing the extra-

territorial application of national laws: where activities carried out in one state

have, or are likely to have, Ieffects' in another state, recourse might be had to
the `objective' application of the territorial principie, otherwise known as the

ieffects' doctrine. However, the application of the ieffects' principie is said to
have 'cloubtful consistency' with international law: the justification for asser-
tions of jurisdiction on the basis of an alleged ieffects' principie of jurisdiction
has not been generally accepted, and the matter is still one of controversy.29

The extra-territorial application of national environmental laws has been
particularly controversia) in relation to trade issues. Principie 12 of the Rio
Declaration declares that unilateral actions addressing environmental chal-
lenges 'outside the jurisdiction of the importing country should be avoided'
and that 'environmental measures should, as far as possible, be hased on an
international consensusi The Rio Declaration and Agenda 21 do not, however,

prohibit per se all unilateral environmental measures, an approach which now
appears to have been endorsed by the WTO Appellate Body, subject to certain
conditions being satisfied. The same approach has been taken in the WSSD
Plan of Implementation.' The challenge for the international community in

On this posta, see the OECD Guidelines un Multinationals, chaptcr 3, p. 105, n.224 abo ye-

Oppenheim, vol. E, Part 1, 464-6, citing, inter alía, Tirtzberlane Lamber Co. v. Bank of

America, 66 ILR, 270 (1976-7); Laker Airways y, Pan American World Airways 23 ILM 748

at 751 (1984).
Oppenheim, vol. 1, Pan 1, 475. That said, the decision in Shrimp Tardes may be seen robe

con nected to the application of the 'a leen: doctrine: see n. 22 aboye.

30 Para. 95 ( restating the language of the Rio Declaration and Agenda 21).
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years will be to determine the circumstances in which, in the absence of
international consensus on agreed environmental standards, a state will be per-
mitted, under the general rules of international law and specific WTO rules, to
adopt unilateral environmental measures and apply them extra-territorially»

Responsibility not to cause environmental damage

The second element of Principie 21/Principie 2 reflects the view of states that
they are subject to environmental limits in the exercise of their rights under
the principie of permanent sovereignty over natural resources. In the form
presented by Principie 21 /Principie 2, the responsibility not to cause damage to
the environment of other states or of arcas beyond national jurisdiction has been
accepted as an obligation by al' states;" without prejudice to its applications on
a case-by-case basis, following the ICJ's 1996 Advisory Opinion on The Legality
La the Threat or Use of Nuclear Weapons there can be no question but that
Principie 21 retlects a rule of customary international law, piacing international
legal constraints on the rights of states in respect of activities carried out within
their territory or under their jurisdiction.

Saying that Principie 21 /Principie 2 reflect customary international law is
not, however, decisive, and will be of only partial assistance in support of
an international claim. In the context of activity which causes pollution and
environmental degradation, Principie 21 /Principie 2 indicate the need to ad-
dress other questions: what is environmental damage? What environmental
damage u prohihited (any damage, or just damage which is serious or sig-
nificant)? What is the standard of tare applicable to the obligation (absolute,
strict'M fault)? What are the consequences of a violation (including appro-
priate reparation)? And what is the extent of any liability (including mea-
sure of damages)? These and related questions are considered in chapter 18
below.

The responsibility of states not to cause environmental damage in areas
outside their jurisdiction pre-dates the Stockholm Conference, and is related
to the obligation of all states `to protect within the territory the rights of other
states, in particular their right to integrity and inviolability in peace and wari33
This obligation was subsequently relied upon, and elaborated, by the arbitral
tribunal in the much-cited Tren! Smelter case, which stated that:

JI On the trade/environment issue, see chapter 19, pp. 940-1009 below; Agenda 21, para.
39.3(d) includes a namber of factors applicable tu trade-related environmental measures
which may siso provide guidance on the permissibility of other extra-territorial environ-
mental measures: see chapter 19, p. 1008 below.

a For an excellent account uf the negotiating history of Principie 21, which tends to support
this view, set L. Sohn, 'The Stockholm Decláration on the Human Environment; 14
Harvanl international Law lottrnal 423 at 485-93 (1972).

33 PCA, Palana Case, 2 HCR (1928) 84 at 93.
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Under the principies of internationa l law... no state has the right to use

or permit the use of territory in such a manner to cause injury by fumes
in or te the territory of another of the properties or persons therein, when
the case is of serious consequence and the injury is established by clear and

conv incing evidence.34

Most writers accepted this formulation as a rule of customary international
law and it was cited, with apparent approval, by Judge de Castro in bis dissent

in the Nuclear Tests case.' In that case, Australia had asked the ICJ to adjudge
and declare that the carrying out of further atmospheric nuclear tests was
inconsistent with applicable rules of international law and would be unlawful
`in so far as it involves the modification of the physical condition.s of and over
Australian territory [and' pollution of the atmosphere and of the resources
of the seasl' The Rapporteur te the ILA Committee on Legal Aspects of the
Environment concluded from an examination that state practice was founded

opon the rule in the Trail Smelter case.'
In fact, consistent state practice is not readily discernible. As will be seen in

chapter 18, there are relatively few claims which have been brought by states
relying upon the rule reflectad in Principie 21/Principie 2, and one is left to

rely upen state practice as evidenced in particular by participation in and
support for treaties and other international acts, as well as their statements
as to what they consider to be the extent of their obligations. Following the
Chernobyl accident in 1986, a discussion under the auspices of the IAEA threw
some light on the views of states, although the record on this discussion alone
cannot be considered as representing a comprehensive view. 35 The general

rule relied upon in the Trail Smelter case derives from an extension of the
principie of good-neighbourliness. Although the UN Charter does not expressly
address environmental issues, Article 74 of the Charter reflects the agreement

of the UN members that `their policy in their metropolitan arcas must be based
on the general principie of good neighbourliness' and must take account of
'the interests and well-being of the rest of the world, in social, economic and
commercial matters'. The principie of good-neighbourli ness underlies the dicta

of the ICJ that the principie of sovereignty embodies 'the obligation of every

31 United Staies v. Canada, 3 RIAA 1907. (1941); citing Eagleton, Responsibility of States

(1928), 80; see chapter 7, p. 318 below; and chapter 18, pp. 885-6 below.
35 Australia v. Trance (1974) IC I Reports 253 at 389. He stated: 'If it isadmitted asa general role

that there is a right to demand prohibition of the emission by neighbouring properties of
noxious fumes, the consequences must be drawn, by an obvious analogy, that the Applicant
is entitled lo ask the Court to uphold its claim that France should put an end to the deposit
of radio-active faIl-out on its territory.'
ICJ Pleadings, Nuclear Tests cases, vol. 1, 27. lee further chapter 8, pp. 319-21 below.

17 International Law Association, Report of the Committee on Legal Aspects of the Environ-
ment, 60th Conference Report, 157 at 163.
Chapter 18, pp. 887-9 below.
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state not to allow its territory to he used for acts contrary to the rights of other
states'.' In the Tac Lanoux Arbitration, involving the proponed diversion of an
international river by an upstream state, the arbitral tribunal affirmed that a
state has an obligation not to exercise its rights to the extent of ignoring the
rights of another:

France [the upstream statel is entitled to exercise her rights; she cannot
ignore the Spanish interests. Spain [the downstream state] is entitled to
demand that her rights be respected and that her interests be taken into
co nside ration!'

The thread was further developed in 1961 when the UN General Assembly
deciared, specifically in relation to radioactive fallout, that:

The fundamental principies of international law impone a responsibility on
all states concerning actions which might have harmful biological conse-
quences for the existing and future generations of peoples of other states,
by increasing the levels of radioactive fallout.11

By 1972, shortly before the Stockholm Conference, the General Assembly was
able to direct that the Conference must 'respect fully the exercise of permanent
sovereignty over natural resources, as well as the right of each country to exploit
its own resources in accordance with its own priorities and needs and in such
a manner as to avoid producing harmful effects on other countries,.42

The development of the second element of Principie 2 1/Principie 2 can also
be traced to earlier environmental treaties. The 1951 International Plant Pro-
tection Convention expressed the need to prevent the spread of plant pests
and diseases across national boundaries. 43 The 1963 Nuclear Test Ban Treaty
prohibits nuclear tests if the explosion would cause radioactive debris `to be
present outside the territorial limits of the state under whose jurisdiction or
control such explosion is conducted';44 and the 1968 African Conservation
Convention requires consultation and co-operation between parties where de-
velopment plans are likely to affect the natural resources of any other state:"
Under the 1972 World Heritage Convention, the parties agreed that they would
not take deliberate measures which could directly or indirectly damage heritage
which is `situated on the territory' of other parties."

Principie 21 thus developed earlier state practice. It has been affirmed in
many General Assembly resolutions and acts of other international organisa-
tions. Shortly after the Stockholm Conference, Principie 21, with Principie 22,
was expressly stated by UN General Assembly Resolution 2996 to lay down the
'basic	 governing the international responsibility of states in regard to the

" Corfit Channel case (UK v. Albania) (1949) ICJ Reports 4 at 22.
Spain v. France, 12 RIAA 285.	 41 UNGA Res. 1629 (XVI) (1961).

42 UNGA Res. 2849 (XXVI) (1972), para. 4(a).	 43 Preamble.
44 Art. 111)(b).	 Art. XVIII )(h).	 46 Art. 6(3).
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environment. It was also the basis of Article 30 of the Charter of Economic
Rights and Duties of States, which provides that:

Al! states have the responsibility tu ensure that activities within their juris-
diction or control do not cause damage to the environment of other states

or of arcas beyond the limits of national jurisdiction.'

It is endorsed by the 1975 Final Act of the Helsinki Conference on Security
and Co-operation in Europe," Principie 3 of the 1978 UNEP Draft Principies,

which requires States to ensure that 'activities within their jurisdiction or control
do not cause damage to the natural systems located within other states or in
areas beyond the limits of national jurisdiction; and the 1982 World Charter
for Nature, which declares the need to c safeguard and conserve nature in arcas
beyond national jurisdiction:" Perhaps more compelling is the reference to

Principie 21 in treaties. It has long been referred to," or wholly incorporated,'
in the preamble to severa) treaties, and was fully reproduced in the operacional
part oía treaty, for the first time, as Article 3 of the 1992 Biodiversity Convention
without express limitation to matters within the scope of the Convention."
Principie 2 of the Rio Declaration is incorporated into the Preamble to the

1992 Climate Change Convention.
Similar language to the second element of Principie 21 also appears in

treaties. The 1978 Amazonian Treaty fudges the issue of the legal status of Prin-
cipie 21, declaring that 'the exclusive use and utilisation of natural resources
within their respective territories is a right inherent in the sovereignty of each
state and that the exercise of this right shall not be subject to any restrictions
other than those arising from International Lasvi" The 1981 Lima Convention
goes a little further by requiring activities to be conducted so that `they do not
cause damage by pollution to others or to their environment, and that pollution
arising from incidents or activities under their jurisdiction or control does not,
as far as possible, spread beyond the arcas where ithey1 exercise sovereignty and

jurisdiction'." The 1982 UNCLOS transforms the 'responsibility' into a ((hay',
although it is unclear what was intended by the change. Under Article 193
of UNCLOS, states have the sovereign right to exploit their natural resources
pursuant to their environmental policies and in accordance with their duty to
protect and preserve the marine environment. UNCLOS shifts the emphasis
from a negative obligation to prevent harm to a positive commitment to pre-
serve and protect the environment. To that end, however, Article 194(2) does

provide that states:

UNGA Res, 3281 (XXVII) (1974).	 4X 14 ILM 1292 (1975); 1 August 1975.

15 Para. 21(e).	 511 1992 Baltic Convention.
51 1972 London Convention; 1979 1,RTAP Convention; 1985 Vienna Convention.
52 C.E. UK Declaration, chapter 4, p. 135, n. 50 aboye.
$3 Art. IV.	 71 Art. 3(5); 1983 Quito LBS Protocol, Art. XL.
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shall take all mensures necessary to ensure that activities under their juris-
diction or control are so conducted as not U) cause damage by pollution
te other states and their environment, and that pollution arising from in-
cidents or activities under their jurisdiction or control does not spread
beyond the areas where they exercise sovereign rights in accordance with
[bel Convention.'

The 1985 ASEAN Convention goes further, by recognising the second element
of Principie 21 as a generally accepted principie of international lawi%

Against this background, the time was plainly ripe for confirmation of the
customary status of the obligation not to cause transboundary environmental
harm. France's 1995 announcement of its resumption of underground nuclear
tests p rovided the unlikely catalyst. In its Order rejecting New Zealand's request,
the ICJ stated, somewhat cryptically, that its Order was 'without prejudice to
obligations of States to respect and protect the natural environment, obligations
to which both New Zealand and France have in the present instante reaffirmed
their commitment:" A review of the pleadings indicates that New Zealand's
affirmation that Principie 21/Principie 2 reflected a 'well established proposi-
tion of customary international law' was not opposed by France." It was also
endorsed by Judge Weeramantry in his dissenting opinion.59

Within two months of the ICJ's Order, oral argumenta opened at the ICJ in the
Legality of the Threat or Use of Nuclear Weapons Advisory Opinion proceedings.
Severa) states argued that Principie 21/Principie 2 reflected customary law, and
none challenged that view (although some argued that they did not consider
the principies to be of relevante to the case)." In its Advisory Opinion, the ICJ
stated that:

The existente of the general obligation of States to ensure that activities
within thei r jurisdiction and control respect the environment of other States
or of arcas beyond national control is now part of the corpus ofinternational
law relating to the environment»

It is interesting that the ICJ did not merely restate the language of Principie 21
and Principie 2, and it is unclear whether the ICJ intended to effect substantive

55 1986 South Pacific Natural Resources Convention, Art. 4(6).
56 Art. 20.	 52 (1995) ICJ Reports 288, para. 64.
56 New Zealand Request, para. 98, also CR/95/20, 10-12; and CR/95/20, 91. Seealso Yearbook

of International Etwironmental Law 531 at 533 (1995); and P. Sands, 'Pleadings and the
Pursuit of International Law: Nuclear Tests 11 (New Zealand v. France); in A. Anghie and
G. Sturgess (eds.), Legal Visions of the 21st Centnry: Essays in Nonata- of tudge Weeramantry
(1998), 601.

59 (1995) ICI Reports 347. See also fudges Koroma	 378) and Ad Hoc Judge Palmer
tibia., 408, para. 80).

611 For a summary of the argumenta, sce Yearhook of International Envirunmental Law 542
(1995). On war and the environment, see chapter 7, pp. 307-15 below.

61 (1996) ICJ Reports 241, para. 29.
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changes by its reformulation. That does not, however, appear to have been the
intention, since (arguably) the formulation adopted by the 1C1 may be broader

than that of Principie 21/Principie 2»

Conclusion

The support given to the rule reflected in Principie 21 (and now Principie 2)
by states, by the IC1 and by other international actors over the past three decades
indicates the central role now played by the rule. The rule has been developed
through the adoption of environmental agreements which establish specific and
more detailed ohligations giving effect to the basic objectives, as well as national
environmental laws. The scope and application of the rule, in particular to the
difflcult question of what constitutes 'environmental harm' (or damage) for the
purposes of triggering liability and allowing international claims to be brought,
are considered in chapter 17 below. At the very least, Principie 21 and Principie

2 confirm that the rights of states over their natural resources in the exercise
of permanent sovereignty are not unlimited," and are subject to significant
constraints of an environmental character. Beyond that, the rule may provide
a legal oasis for hringing claims under customary law asserting liability for
environmental damage. The specific application of the rule will turn on the
facts and circumstances of each particular case or situation.

Principie of preventive action

Closely related to the Principie 21 obligation is the obligation requiring the
prevention of damage to the environment, and otherwise to reduce, limit or
control activities which might cause or risk such damage. This obfigatitin,
sometimes referred to as the 'principie of preventive action or the 'preventive
principie', is distinguishable from Principie 21/Principie 2 in two ways. First,
the latter arise from the application of respect for the principie of sovereignty,
whereas the preventive principie seeks to minimise environmental damage as an
objective in itself. This difference of underlying rationale relates to the second
distinction: under the preventive principie, a state may be under an obligation
to prevent damage to the environment within its own jurisdiction," including
by means of appropriate regulatory, administrative and other measures.

The word 'respect cnuid he seen as encompassing consequences where no %ami' has

arisen.
See the ILC's 2001 draft Articies un Prevention of Transboundary Harm from Hazardous
Activities, preamble. See also Art. 4 (Prevention).

14 Sec ludge N. Singh, 'Forewordl in R. D. Munro and J. G. Lammers (eds.), Environmental
Protection and Sustainabk Development: Legal Principies and Recommendations ( 1986),

xi—xii; in this regard, see alío the principie of sustainable development, pp. 252-6 below;
and chapter 5, p. 184 aboye.
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state practice in regard to a broad range of environmental objectives. Broadly
stated, it prohihits activity which causes or may cause damage to the environ-

possible, before damage has actually occurred." The principie is reflected in

ment in violation of the standards established under the rules of international

The preventive principie requires action to be taken at an early stage and, if

law. It has been described as being of `overriding importante in every effective
environmental policy, since it allows action to be taken to protect the envi-
ronment at an earlier stage. It is no longer primarily a question of repairing
damage after it has occurred.' 66 The preventive principie is supported by an
extensive body of domestic environmental protection legislation which estab-
lishes authorisation procedures, as well as the adoption of international and
national commitments on environmental standards, access to environmental
information, and the need to carry out environmental impact assessments in
relation to the conduct of certain proposed activities. The preventive principie
may, therefore, take a number of forms, including the use of penalties and the
application of liability rules.

The preventive approach has been endorsed, directly or indirectly, by the
1972 Stockholm Deciaration, 67 the 1978 UNEP Draft Principies" and the 1982
World Charter for Nature. Principie 11 of the 1992 Rio Declaration requires
states to enact 'effective environmental legislationl" More significantiy for its
development as an international legal principie is the fact that the principie
has been relied upon or endorsed in a large number of treaties dealing with
particular environmental media or activities? The preventive principie has
also been specifically incorporated roto treaties of more general application,
incluifing those in the field of international economic law, such as the EC
Treaty, 71 the 1989 Lomé Convention n and the 2001 Treaty establishing the
East African Community.73

The preventive principie is implicitly supported in relation to transboundary
resources by the awards in the Trail Smelter case and the Lac Lanoux Arbitration.
65 In the Galkikoyo-Nagymaros case, the ICI noted that it was Snindful that, in the field of

environmental protection, vigilante and prevention are required on account of the often
irreversible character of damage to the environment and of the limitations inherent in
the very mechanism of reparation of this type of damage': (1997) IQ Reports 7 at 78,
para. 140.
L. Krámer, EEC Treaty and Enyironrnental Proteetion (t990), 61.

67 Principies 6, 7, 15, 18 and 24.	 68 Principie I.
69 Other relevant provisions include Principie 14 (calling on states to prevent the reloea-

tion and transfer to other states uf hazardous activities or substances) and Principie 15
(precautionary approach).

70 1991 Alpine Convention, Art. 2(c).
71 Pormerly Art. 130r(2) ( `preventive action should be taken'), replaced by Art. 174(2).
72 Art. 35 (parties agree to a 'preventive approach aimed at avoiding harmful effects on the

environment as a result of any programme or operation') (the provision is not repeated

Atnrttb 
i su

.
ccessor 2000 Cotonou Agreement, at Art. 32).

73 
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It was supported in the pleadings of Australia in the Nuclear Tests case and in the

claim by Nauru that Australia had breached its legal obligation to administer the
territory of Nauru in such a way as to not bring about changes in the territory
which would cause irreparable damage to, or substantially prejudice, Nauru's
legal interests in respect of that territory." The principie of prevention may also
be discerned in Hungary's Original Application to the ICJ in the case concerning

the Gabcikovo-Nagyrnaros Project. The preventive approach is endorsed by the
large number of international environmental treaties, aiming to prevent inter

alia:

the extinction of species of flora and fauna;"
the spread of occupational disease, including radioactive contamination of

workers;'6
the introduction and spread of pests and diseases;"
pollution of the seas by oil," radioactive waste," hazardous waste and sub-
stances," from land-based sources," or from any source;"

river pollution;"
radioactive pollution of the atmosphere;"
hostile environmental modification;"
adverse effects of activities that prevent the migration of species

;86

air pollution;"
modification of the ozone layen"
degradation of the natural environment;"
all pollution;"
signifjcant adverse environmental impacts;"
transboundaty impacts generally;"
dangerous anthropogenic interferente with the climate system;93

79 Case Concerning Certain Phosphate Lands in Nauru (Nauru v. Australia)(1 992) ICJ Reports

240 at 244.
75 1933 London Convention, Art. 12(2), and Protocol, para. 1.

76 1949 Agreement for the Establishment of a General Fisheries Council for the Mediter-
rancan, Art. IV(h); 1960 lonising Radiation Convention, Art. 3(1).

77 1951 Plant Protection Convention, Art. 1(1).
75 1954 Oil Pollution Prevention Convention, Preamble; 1969 CLC„ Art. 1(7).

79 1958 High Seas Convention, Art. 25.
" 1972 Oslo Convention, Art. 1; 1972 London Convention, Art. 1; MARPOL 73(78,

Art. 1(1).
1974 Paris LBS Convention, Art. 1.

92 1982 UNCLOS, Art. 194(1). 	 ' 	 1958 Danube Pishing Convention, Art. 7.

54 1963 .fest Han Treaty, Art. 1(1). 	 87 1977 ENMOD Convention, Art. 1(1).

59 1979 Bonn Convention, Art. III(4)(b).	 57 1979 LRTAP Convention, Art. 2.

55 1985 Vienna Convention, Art. 2(2)(b); 1987 Montreal Protocol, Preamble.

59 1985 ASPAN Convention, Art. I 1.	 1986 Noumea Convention, Art. 5(1).

91 1991 Espoo Convention, Preamble and Art. 2(1).

91 1992 UNECE Transboundary Waters Convention, Art. 2(1) and (2).
1992 Clirnate Changc Convention, Art. 2.
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loss of fisheries" and other biodiversity," including as a result of the release
of genetically modified organisms;" and
damage to health and the environment from chemicals" and persisten or-
ganic pollutants."

Taken together, this extensive body of international commitments provides
compelling evidente of: the wide support for the principie of preventive action;
the alifferent environmental media for which general preventive measures are
required; the types of activities which should be regulated; and the basis upon
which states should carry out their commitment to enact effective national
environmental legislation pursuant to the general requirement of Principie 11
oí. the Rio Declaration.

Co-operation
The principie of `good-neighbourliness i enunciated in Article 74 of the UN
Charter in relation to social, economic and commercial matters has been trans-
lated into the development and application of rules promoting international
environmental co-operation. This is traditionally considered by reference to the
application of the maxim sic utere tuo et alienum non hiedas. The principie is
reflected in many treaties and other international acts, and is supported also by
state practice, particularly in relation to hazardous activities and emergencies."
Principie 24 of the Stockholm Declaration reflects a general political commit-
ment to international co-operation in matters concerning the protection of the
environment, and Principie 27 of the Rio Declaration states rather more suc-
cinctly that `States and people shall co-operate in good faith and in a spirit
of partnership in the fulfilment of the principies embodied in this Decla-
ration and in the further development of international law in the field of
sustainable development'. The importante attached to the principie of  co-
operation, and its practical significante, is reflected in many international
instruments, such as the Preamble to the 1992 Industrial Accident Conven-
tion, which underlined (in support of the Convention's specific commitments)
`the principies of international law and custom, in particular the principies of

1995 Straddling Stocks Agreement; see also ITLOS, Southern Bluefin Tuna cases, chapter
11, pp. 580-1 bclow.

95 1992 Biodiversity Convention, Preamble and Art. 1.
2000 IlioNafety Protocol, Art. 1.

97 1998 Chemicals Convention, Art. 1.	 95 2001 POP5 Convention, Art. 1.99
The maxim was invoked, for example, as a 'fundamental rule > by Hungary in its Original
Application in the Gabcikovo-Nagymaros Project case, para. 32 (citing in support of the
maxint the Corfu Channel case (1949), the Trail Smelter case (1941), the Stockholm Decla-
ration (1972), the World Charter for Nature (1982), the 11.0 Draft Anides on International
Liability (1990) and the Rio Declaration (1992)).
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good-neighbourliness, reciprocity, non-discrimination and good faith', and the
procedural rules retlected in the 1997 Watercourses Convention. Hal

The obligation to co-operate is affirmed in virtually all international en-
vironmental agreements of bilateral and regional application," and global

instruments. mll It also underscores the ICI ls reminder of the need to establish

suitable com mon regimes. 103 The obligation may be in general terms, relating
to the implementation of the treaty's objectives" or relating to specific com-
mitments under a treaty.' The general obligation to co-operate has also been
translated into more specific commitments through techniques designed to en-
sure information sharing and participation in decision-making. These specific
commitments, which are considered in more detail in subsequent chapters,
include: rules on environmental impact assessment (see chapter 16); rules en-
suring that neighbouring states receive necessary information ( requiring infor-
mation exchange, consultation and notification) (see chapter 17); the provision
of emergency information (see chapter 12); and transboundary enforcement
of environmental standards (see chapter 5). The extent to which these com-
mitments are interrelated is reflected in Principie 7 of the 1978 UNEP Draft

Principies, which states that:

Exchange of information, notification, consultation and other fonos of co-
operation regarding shared natural resources are carried out on the basis
of the principie uf good faith and in the spirit of gond neighbourliness.

A similar commitment is expressed in Article 4 of the ILC's draft Articles on
Prevention of Transboundary Harm (2001). State practice supporting good-
neighbourliness and international co-operation is reflected in decisions and
awards of international courts and tribunals discussed in subsequent chapters,

including the Lar Lanoux case.' The nature and extent of the obligation to
co-operate is being invoked in international disputes. It was a central issue in

the dispute between Hungary and Slovakia in the Gabcikovo-Nagyniaros Pruject

case, at least as originallyformulated by Hungary (claiming that Czechoslovakia
and then Slovakia had not co-operated in good faith in the implementation

Chapter 10, pp. 482-5 below.
Early examples include the 1933 London Convention, Art. 12(2); 1940 Western Ilemi-
sphere Convention, Art. VI; 1991 Alpine Convention, Art. 2(1).

102 1982 UNCLOS, Arts. 123 and 197; 1985 Vienna Convention, Art. 2(2); 1992 Biodiversity

Convention, Art. 5.
103 See Case Concerning the Kasiliki/Sedudu Island (Botswana/Namibia) (1999) ICI Reports

1045, para. 102.
1968 African Conservation Convention, Art. XVIII); 1992 Biodiversity Convention,

Art. 5.
n 'S 1989 Lomé Convention, Art. 14 (co-operation `shall lassumei special importante

relation] to environmental protection and the presentation and restoration of nat-
ural equilibra in the ACP Surtes'); 1992 Climate Change Convention, Art. 411)(e)
(co-operation on preparation for adaptation to the impacto of climate change).
See p. 243 aboye.
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of principies affecting transboundary resources, including the obligation to
liegotiate in good faith and in a spirit of co-operation, to preven( disputes, to
provide timely notification of plan to carry out or permit activities which may
entaila transboundary interferente or a significant risk thereof and to engage in
good faith consultations to arrive atan equitable resolution of the situation).107
The 1CJ did not address in any detall what the obligation to co-operate entailed,
hevond recalling what it had said earlier in the North Sea Continental Shelfcases,
as well as the principie of good faith which obliged the parties to apply their
1977 treaty 'in a reasonable way and in such a manner that its purpose can be
real ized>.

The requirements of the obligation to co-operate are at the heart of the
Af0Xcase. In its application instituting arbitration proceedings under the 1982
UNCLOS, Ireland claimed that the United Kingdom had failed to co-operate
as rcquired by Articles 123 and 197 of UNCLOS, for example by failing to reply
to communications and requests for information in a timely manner or at all,
by withholding environmental information requested by Ireland, and by refus-
ing to prepare a suppiementary environmental statement. 1 °9 In its Provisional
Measures Order, the ITLOS affirmed that:

the duty to co-operate is a fundamental principie in the prevention of
pollution of the marine environment under Part XII of the Convention
and general international law and that rights arise therefrom which the
Tribunal may consider appropriate to preserve under anide 290 of the
Convention.

The Tribunal ordered the parties to co-operate and, for that purpose, to enter
into consultation forthwith to '(a) exchange further information with regard
to possible consequences for the Irish Sea arising out of the commissioning of
the MOX plant; (b) monitor risks or the effects of the operation of the MOX
plant for the Irish Sea; (c) devise, as appropriate, measures to preven[ pollution
of the marine environment which might result from the operation of the MOX
planttl

ar Chapter 10, pp. 469-77 below; Hungary's Original Application, 22 October 1992, paras.
27, 29 and 30.

" (1997) ICI Reports 78-9, paras. 141-2. In the North Sea Continental Shelf ra ros the le/
said:(1The Parties I are under an obligation so to conduct themselves that the negotiations
are meaningful, which will not be the case when either of them insists upon its own
position without contemplating any modification of it': (1969) /Cil Reports 47 para. 85.as Application, 25 October 2001, para. 33.

I° Provisional Measures Order, 3 December 2001, para. 83. At the time of writing, the case
on the merits - including the issue of co-operation - is pending before the Annex VII
arbitration tribunal. The ITLOSorder was affirmed by the Annex VII TribunalbyitsOrder
of 24 lune 2003, with a recommendation to establish further arrangements to address
the Tribunals concern that `co-operation and consultation may not always have been as
timely or effective as it could have beca: paras. 66-7.
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Sustainable development

W. Clark and R. Muno (eds.), Sustainable Development of the Biosphere (1986); B.

Conable, 'Development and the Environment: A Global Balance', 5 American Uni-

versity fournalof International Law and Policy2I7 (1990); P. S. Elder, Sustainability),

36 McGill Law fournal 831 (1991); R. Lipschutz, 'Wasn't the Future Wonderful?

Resources, Environment, and the Emerging Myth of Global Sustainable Develop-

ment, 2 Colorado Journal of International Environmental Law and Policy 35 (1991);

R. D. Mutuo and M. Holdgate (eds.), Caring for the Earth: A Strategy fin- Sustain-

able Development (1991); P. Sands, 'International Law in the Field of Sustainable

Development', 65 BYIL 303 (1994); W. Lang (ed.), Sustainable Development and In-

ternational Law (1995); United Nations, Department for PolicyCo-ordination and

Sustainable Development, Repon of the Expert Group Meeting on Identification of

Principies of International Law for Sustainable Development (UN, 26-28 September

1995); A. Boyle and D. Freestone (eds.), International Law and Sustainable De-

velopmenr(1999); EC Commission, The Law of Sustainable Development: General

Principies (2000).

Introduction

The general principie that states should ensure the development and use
of their natural resources in a manner which is sustainable emerged in the
run-up to UNCED. Although the ideas underlying the concept of sustain-
able development have a long history in international legal instruments, and
the term itself began to appear in treaties in the 1980s, the general 'princi-
pie of sustainable development' appears to have been first referred to in a
treaty in the Preamble to the 1992 EEA Agreement. l II The term now ap-

pears with great regularity in international instruments of an environmen-
tal, economic and social character and has been invoked by various interna-
tional courts and tribunals, and is now established as an international legal

concept.'"
The term `sustainable development is generally considered to have been

comed by the 1987 Brundtland Report, which defined it as (development that
meets the needs of the present without compromising the ability of future
generations to meet their own needs'. It contains within it two concepts:

' II See also the Preamble to the EC Fifth Environmental Action Programme, referring to the
cal' in the June 1990 EC Declaration of Heads of State and Government for an action
programme to be elaborated 'on the basis of the principies of sustainable development,
preventive and precautionary action and Shared responsibility': see chapter 15, p. 747
below.

112 See generally the International Law Association's New Delhi Declaration of Principies of
International Law Relating to Sustainable Development (2002).
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I. the concept of 'needs', in particular the essential needs of the world's poor,
to which overriding priority should be given; and

2. the idea of limitations imposed, by the state of technology and social organ-
isation, on the environment's ability to meet present and future needs.'"

State practice, however, suggests that the idea of 'sustainability' has been
a feature in international legal relations since at least 1893, when the United
States asserted a right to ensure the legitimare and proper use of seals and to
protect them, for the benefit of mankind, from wanton destructiond m Since
then, many treaties and other international instruments, as well as decisions
of international courts, have supported, directly or indirectly, the concept of
sustainable development and the principie that states have the responsibility
to ensure the sustainable use of natural resources. lis application has been
recognised in relation to aLl parís of the world."5

Four recurring elements appear to comprise the legal elements ofthe concept
of `sustainable development', as refiected in international agreements:

the need to preserve natural resources for the benefit of future generations
(the principie of intergenerational equity);
the aim of exploiting natural resources in a manner which is 'sustainable', or
`prudentl or	 or `wise' or 'appropriate' (the principie of sustainable
use);

3. the 'equitable' use of natural resources, which implies that use by one state
must take account of the needs of other states (the principie of equitable use,
or intragenerational equity); and

4. the, need to ensure that environmental considerations are integrated into
economic and other development plans, programmes and projects, and that
development needs are taken into account in applying environmental oh-
jedives (the principie of integration).

113 Report of the World Commission on Environment and Development (the Brundtland
Report), Our Comtnon Future (1987), 43.

114 Pacific Fur Seals Arbitration, chapter 10, pp. 561-6 below. Although the arbitral tribunal
rejected the argument, it did adopt regulations for the conduct of sealing which incorpo-
rated some of the elements of what is now recognised as a 'sustainable' appróach to the
use of natural resources.

115 Seee.g. Declaration un Establishment of the Arctic Council, 35 ILM 1382 (1996); Yaoundé
Declaration en the Conservation and Sustainable Management of Forests, 38 ILM 783
(1999); Agreements on Co-operation for [he Sustainable Development of the Mekong
River Basin, 34 ELM 864 (1995); Revised Protocol on Shared Watercourses in the South-
ern African Development Gommunity, 40 ILM 321 (20(11); Partnership for Prosperity and
Security in the Caribbean,361LM792(/ 997); OECD Guidelines for Multinational Enter-
grises, Part V, 40 ILM 237 (2001); South East Europe Compact for Reform, Investment,
Integrity and Growth, 39 ILM 962 (2000).
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These four elements are closely related and often used in combination (and
frequently interchangeably), which suggests that they do not yet have a well-
established, or agreed, legal definition or status. The 1989 Lomé Convention

indicated how some of the elements of the concept of sustainable development
can be brought together in a single legal text. Article 33 of the Convention

provides that:

In the framework of this Convention, the protection and the enhancement
of the environment and natural resources, the halting of the deterioration of
land and foresta, the restoration of ecological balances, the preservation of
natural resources and their rational exploitation are basic objectives that the
[states 'nades] concerned shall strive to achieve with Community support
with a view to bringing an immediate improvement in the living conditions
of their populations and to safeguarding these of future generations.

Without referring directly to 'sustainable development; the text introduced
into a legal framework the elements identified by the Brundtland Report.'"'
There can be little doubt that the concept of `sustainable development' has
entered the corpus of international customary law, requiring different streams
of international law to be treated in an integrated manner. 17 In the Gabcikovo-

Nagymaros case, the ICI invoked the concept in relation to the future regime

to be established by the parties. The ICJ said:

Throughout the ages, mankind has, for economic and other reasons, con-
stantly interfered with nature. In the past this was often done without
consideration of the effects opon the environment. Owing to new scientific
insights and to a growing awareness of the risks for mankind — for present
and future generations —ofpursuit of such interventions atanunconsidered
and unahated pace, new norms and standards have been developed [and],
set forth in a great number of instruments during the last two decades. Such
new norms have to be taken into consideration, and such new standards
given proper weight, not only when States contemplate new activities, but
also when continuing with activities [segun in the past. This need to rec-
oncile economic development with protection of the environment is aptly
expressed in the concept of sustainable development. For the purposes of
the present case, this means that the Parties together should look afresh at
the effects on the environment of the operation of the Gabcikovo power

See also 2002 Cotonou Agreement, Art. 32 ('l. Co-operation on environmental protec-
tion and sustainable utilisatioo and management of natural resources shall aim at: (a)
mainstreamingenvironmentalsustainability into allaspectsof development co-operation
and support programmes and projects implemented by the various aaors').

117 See more generally P. Sands;International Courts and the Application of the Concept of

"Sustainable Development" ', 3 Yearbook of UN Law 389 (1999); P. Sands, 'Treaty, Custom

and the Cross-Fertilisation of International Law', 1 Yale Hunian Rimes and Develop-

meta Law Duna,' 1 (1998), at http://dianalaw.yale.edu/yhrdh/vo101iss0  Usands_philippe_

article.htm.
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plant. In particular they must find a satisfactory solution for the volume of
water to he released into the old herí of the Danube and into the side-arms
on both sities of the river. u"

By invoking the concept of sustainable development, the ICJ indicates that the
term has a legal function and both a procedural/temporal aspen (obliging the
parties to look afresh' at the environmental consequences of the operation
of the plant) and a substantive aspect (the obligation of result to ensure that
a l satisfactory volume of water' be released from the by-pass canal into the
main river and its original side armo). The ICJ does not provide further detail
as to the practical consequences, although some assistance may be obtained
from the Separate Opin ion of Judge Weeramantry, who joined in the majority
iudgment and whose hand may have guided the drafting of paragraph 140
quoted aboye.'' 9

In the Shritnp/Turtle case, the WTO Appellate Body noted that the Pream-
ble to the WTO Agreement explicitly acknowledges 'the objective of sustain-

	

able development; and characterises it as a concept which 	 been generally
accepted as integrating economic and social development and environmen-
tal protection'.' The concept appears to have informed the conclusion that
sea turtles are an 'exhaustible natural resource' (within the meaning of Article
XX(g) of the GATT) and that they have a sufficient nexus with the United States
to justify the latter state's conservation measures, at least in principie. The

I la (1997) ICI Reports 78, para. 140. The concept was invoked by bah parties. Slovakia stated
that: 'It is clear from both the letter and the spirit of these principies that the overarching
policy of the international community is that environmental concerns are not directed
to frustrate efforts to achieve social and economic development, but that development
should proceed in a way that is environmentally sustainable. Slovakia submits that these
have been, and are today, the very policies on which the Gabcikovo-Nagymaros Project
is based' (Counter-Memorial, para. 9.56). In reply, Hungary took an opposite view to

	

support its argument that the Project is unlawful: 'Well-established 	 operational con-

	

cepts like "sustainable development"	 help define, in particular 	 cases, the basis upon
which to assess the legality of actions such as the unilateral diversion of the Danube by
Czechoslovakia and its continuation by Slovakia' (Hungarian Reply, para. 3.51).

119 (1997) IC1 Reports 92 CR u thus the correa formulation of the right to development
that that right does not exist in the absoluto cense, but is relative always to its tolerante
by the environment. The right to development as thus refined is clearly part of modern
international law. It is compendiously rcferred to as sustainable development.')

110 38 ILM 121 (1999), para. 129, at n. 107 and the accompanying text. The view is supported
by reference lo numerous international conventions: para. 130, ening Art. 56(1)(a) of the
1982 UNCLOS. See also the Opinion of Advocate General Léger in Case C-371/98, R. v.
Secretary of State for the Environment, Transport and the Regions, ex parte First Corporate
Shipping Ltd. [2000] ECR 1-9235, who notes that sustainable development 'emphasises
the necessary balance between various interests which sometimes clash, but which must
be reconciled' (relying upon the Preamble to the 1992 Habitats Directive, which refers
to sustainable development: (discussed in D. Maiillivray and J. Holder, 'Locating EC
Environmental Law', 20 YVarbook °E European Law 139 at 151 (2000).



256	 PRINCIPLES AND RULES ESTABLISHING STANDARDS

Appellate liody also invokes 'sustainable development in assessing whether
those measures have been applied in a discriminatory fashion — as it concludes
they have — and in this regard refers to 'sustainable development' in the Pream-
ble to the WTO Agreement as adding:

color, texture and shading to our interpretation of the agreements annexed
to the WTO Agreement, in this case the GATT 1994. We have already
observed that Artide XX(g) of the GATT 1994 is appropriately read with
the perspective embodied in the abo ye preamble.'2'

Future generations

E. Brown Weiss, In Fairness to Future Generations: International Law, Common Pat-

rimony and Intergenerational Equity (1989); A. D'Amato, `Do We Owe a Duty to

Future Generations to Preserve the Global Environment?', 84 MIL 190 (1990); E.
Brown Weiss, 'Our Rights and Obligations to Future Generations for the Environ-
n'ene, 84 AJIL 198 ( 1990); L. Gundling, 'Our Responsibility to Future Generations,'

84 MIL 207 (1990); G. Supanich, `The Legal Basis of Intergenerational Responsi-

bility: An Alternative View — The Sense of Intergenerational Identity' 3 Yearbook

of International Environtnental Law 94 (1992); R. Westin, 'Intergenerational Equity

and 'rhird World Mining', 13 University of Pennsylvania Journal of International

Business Law 181 (1992); E. Agius and S. Busultil, Future Generations and Interna-

tional Law (1998).

The idea that as 'members of the present generation, we hold the earth in trust

for future generations' 122 is well known to international law, having been relied
upon as early.as 1893 by the United States in the Pacific Fur Seals Arbitration.

It is also expressly or implicitly referred to in many of the early environmen-
tal treaties, including the 1946 International Whaling Convention, w the 1968

African Conservation Convention 124 and the 1972 World Heritage Conven-

tion.' 25 Other, more recent treaties have sought to preserve particular natural
resources and other environmental assets for the benefit of present and future
generations. These include wild flora and fauna;'26 the marine environment;127
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cssential renewahle natural resources;' 26 the environment generally;' 29 the
resources of the earth;'" ) natural heritage;' 3 ' natural resources;' 32 water re-
sources; 133 biological diversity; 134 and the climate system.'35

International declarations often make reference to intergenerational equity
as an important aspect of the concept of sustainable development. According
to Principie 1 of the 1972 Stockholm Declaration, man bears 'a solemn re-
sponsibility to protect and improve the environment for present and future
generations', and UN General Assembly Resolution 35/8, adopted in 1980, af-
firmed that the responsibility to present and future generations is a historic
one for the 'preservation of nature'. The Rio Declaration associates intergener-
ational equity with the right to development, providing in Principie 4 that the
`right to development must be fulfilled so as to equitably meet developmental
and environmental needs of present and future generations'.

In its Advisory Opinion on The Legality of the Threat or Use of Nuclear
Weapons, the ICI recognized that `the environment is not an abstraction but
represents the living space, the quality of life and the very health of human
beings, including generations unbord.' The purpose of the ICJ's reliance on
the concept is not immediately apparent, and it is sometimes said that the
undertakings in favour of future generations have limited practica) legal con-
sequences. They are considered by some to be closely associated with the civil
and political aspects of the relationship between environmental protection and
human rights protection. 137 According to this view, the rights of future gener-
ations might be used to enhance the legal standing of members of the present
generation to bring claims, in cases relying upon substantive rules of envi-
ronmental treaties where doubt exists as to whether a particular treaty creates
rightS and obligations enforceablé by individuals.138

Sustainable use of natural resaurces
A second approach, reflected in treaties adopting a `sustainable 1 approach, is
to focus on the adoption of standards governing the rafe of use or exploita-
tion of specific natural resources rather than on their preservation for future
generations. Particularly for marine living resources, a standard approach has
emerged requiring exploitation to be conducted at levels which are `sustainable'

128 1976 South Pacific Nature Convention, Preamble.
129 1977 ENMOD Convention, Preamble. 	 131' 1979 Bonn Convention, Preamble.
? I 1985 Nairobi Convention, Preamble. 	 122 1985 ASEAN Convention, Preamble.
133 1992 Transboundary Waters Convention, Art. 2(5)(c).
134 1992 Biodiversity Convention, Preamble.
135 1992 Climate Change Convention, Art. 3( I ).
116 (1996) 1CJ Reports, 226. See also Gabcdovo-Nagymaros case (1997) ICJ Reports 7,

para. 53.
i37 See chapter 7, pp. 3(15-17 below.
138 See chapter 5, pp. 195-8 aho ye, on the standing issue.

Un (bid., para. 153
122 E. Brown Weiss, 'Our Rights and Obligations to Future Generations for the Environment',

84 AIII. 198 al 199 ( L990).
Ir The Preamble recognises the Snterest of the nations of the ~Id in safeguarding for future

generations the great nature resources represented by the whale stocks'.
1221 The Preamble provides that natural resources should be conserved, utilised and developed

`by establishing and maintaining their rational utilisation for the present and future
welfare of mankindl

12' Under Art. 4, the parties agree to protect, conserve, present and transmit cultural and
natural heritage to 'future generations'.

I 25 1973 CITES, Preamble.
Ir 1978 Kuwait Convention, Preamble; 1983 Cartagena de Indias Protocol, Preamble; 19 82 .

leddah Convention, Art. 1( I ).
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or 'optimal»9 The failure of the 1946 International Whaling Convention to
prevent the depletion of many whale species can be measured by reference to
its stated obiective of achieving 'the optimum leve) of whale stocks' and con-
fining whaling operations 'to those species best able to sustain exploitation
in order to give an interval for recovery to certain species of whales now de-

pleted in numbers'. 1i1' Similar commitments to limit catches or productivity to
'maximum sustained' levels have been agreed for other marine species, such
as tuna,' North Pacific fish,' Pacific fur seals,' and living resources in the

EEZ. uk Other treaties lima catches to 'optimum sustainable yields', or subject
them to a required standard of 'optimum utilisation'; this applies, for exam-

ple, in relation to Antarctic seals, 145 high seas fisheries,' 46 and some highly

migratory species. 147

Sustainable use is a concept also applicable to non-marine resources. The
1968 African Nature Convention provides that the utilisation of all natural
resources 'must aim at satisfying the needs of man according to the carrying

capacity of the environment', 1 " and the 1983 International Tropical Timber
Agreement encouraged 'sustainable utilisation and conservation of tropical
forests and their genetic resources'.' The 1985 ASEAN Agreement was one of
the first treaties te require parties te adopt a standard of 'sustainable utilisation
of harvested natural resources ... with a view to attaining the goal of sustainable

development: l5" Further support for sustainable use or management as a legal
term may be found in the 1987 Zambezi Action Plan Agreement, 15I the 1992

Climate Change Convention,' the 1992 Biodiversity Convention w and its

2000 Biosafety Protocol,' and the 1992 OSPAR Convention. I55 The fact that

139 1995 Straddling Stocks Agreement, Art. 2 	 14° Preamble; see also Art. V(2).
1949 Tuna Convention, Preamble; [966 Atlantic Tuna Convention, Art. IV(2)(b).

1 "2 1952 North Pacific Fisheries Convention, Preamble and Art. IV(1)(b)(ii).

43 1976 Pacific Fur Seals Convention, Preamble and Arts. II( I )(a), V(2)(d) and Xl.
1 "1 1982 UNCLOS, Art. 61(3). See also 1995 Straddling Stocks Agreement.

1972 Antarctic Seals Convention, Preamble.
140 1958 High Seas bishing and Conservation Convention, which defines conservation as 'the

aggregate of the measures rendering possible the optimum sustainable yield from those
resources so as lo secure a maximum supply of food and other marine products' (Art. 2).

1 "7 1982 UNC LOS, Art. 640).	 I" Preamble.	 119 Art. 1(h).
Art. 1(11; see also Art. 9 on the protection of air quality, and Art. 120) in respect ofland
use, which is to he based 'as fur as possible cm the ecological capacity of the )and'.

131 Preamble.	 152 Art. 3(4).
' 53 Preamble and Arts. I, 8, 11, 12, 16, 17 and 18. The Convention defines `sustainab le use

as 'the use of components of hiological diversity in a way and at a rate that does not lead
to the long- term decline of biological diversity, therehy maintaining its potentia l tu meet

the needs and aspirations of present and adore generations: Art. 2.

Im Art. I.
Preamble. The Convention defines 'sustainable management as the 'management of

Suman activities in such a manner that the marine ecosystem will continue tu sustain

the legitimate uses of the sea and will continue lo meet the needs of present and future

generations': Art. I.
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So many species and natural resources are in fact not sustainably managed
illustrates the difficulty in translating the concept of sustainable development
ipso a practica' conservation tool.

The term also now appears frequently in instruments relating to interna-
tional economic law and policy. Under its Articles of Agreement, the European
Bank for Reconstruction and Development must 'promote in the full range
of its activities environmentally sound and sustainable development'. 156 Under
the 1989 Lomé Convention, the development of the sixty-six ACP countries as
supported by the EC and its member states was to 'be based on a sustainable
balance between its economic objectives, the racional management of the envi-
ronment and the enhancement of natural and human resources9' The 1992
Maastricht Treaty, which made changes to the EC Treaty, introduced newobjec-
tives for the EC, including the promotion of `sustainable and non-inflationary
growth re.specting the environment: 15s The Preamble to the 1994 WTO Agree-
mem commits parties to 'the optimal use of the world's resources in accordance
with the objective of sustainable development.'

Other acta of the international community have also relied upon the concept
of 'sustainable development', or the spirit which underlies it, without specify-
ing what, precisely, it means. Although the 1972 Stockholm Declaration did
not endorse `sustainable development', it did can for the non-exhaustion of
renewable natural resources and the maintenance and improvement of 'the
capacity of the earth to produce vital renewable resources9' The 1982 World
Charter for Nature stated that resources which are utilised are to be man-
aged .so as to 'achieve and maintain optimum sustainable productivity', and
provided that living resources must not be utilised 'in excess of their natural
capacity for regeneration'.' The 1992 Rio Declaration goes further than most
instruments by expressly defining the content of the concept of sustainable
development, and actively calls for the `further development of international
law in the field of sustainable development; which suggests that international
law in this field already existed. I62 Apart from the environmental component
of 'sustainable development, the Rio Declaration links environmental issues to
matters which might previously be more properly considered as belonging to
the realm of economic and development law. These issues, increasingly consid-
ered for their environmental implications, include the eradication of poverty,
the special responsibility of developed countries, the reduction and elimina-
tion of unsustainable patterns of production and consumption, the promotion

Art. 2(1 )(vii).
157 Art. 4. See now Art. 32 of the 2000 Cotonou Agreement: see n. 72 abo ye and the accom-
isa panying text.

 1992 Maastricht Treaty, Art. G(2); see chapter 15, pp. 745-6 below.
159
Eso On the Shritnp/Turtle case, ser p. 238 aboye.

Principies 3 and 5.	 171 Paras. 4 and I0(a).	 102 Principie 27.



of appropriate population policies, and a supportive and oyen international
economic system.'"

Treaties and other international acts have also supported the development
of the concept of `sustainable use through the use of terms which are closely
relate(); international legal instruments have aimed for conservation measures
and programmes which are 'rational; or Wise1 or 'sound', or `appropriate; or
a combination of the abo ye. In some instruments, the preferred objective is
the 'conservation' of natural resources, which has been subsequently defined
by reference to une or more of the terms identified abo ye. Moreover, the term
`conservation' itself includes elements similar to 'sustainable development'. The
Legal Experts Group of the World Commission on Environment and Develop-
ment defined 'conservation' in terms which recall the principie of sustainable
development as:

ithel management of human use of a natural resource or the environ-
ment in such a manner that it may yield the greatest sustainable benefit to
present generations while maintaining its potential to meet the needs and
aspirations of future generations. It embraces preservation, maintenance,
sustainable utilisation, restoration and enhancement of a natural resource
or the environmentlm

'RationaP, `wise1 'sound' and 'appropriate' use are usually used without def-
inition and often interchangeably, and accordingly the meaning of each term
will depend upon its application in each instrument. Although attempts at defi-
nition have been made, no generally accepted definitions exist, and it is unlikely
that distinguishable legal definitions could be agreed. The use of various terms
in a single instrument is illustrated by the 1982 UNCLOS: it requires conser-
vation at 'maximum sustainable yield' for the living resources of the territorial
and high seas, the 'optimum utilisation' of the living resources found in the
EEZ, and the `rational management' of the resources in the 'Arca in accordance
with 'sound principies of conservation'_'"

Itationar utilisation and management are the governing standard for
migratory birds,'" fisheries,' salmon,'" all natural resources,'"seals"

163 Principies 5,7,8 and 12.	 I" 1986 WCED Legal Principies, para. (i).
n" Preamble and Arts. 61(3), 62( 1), 119(1)(a) and 150(b)•
11'n 1940 Western Flemisphere Convention, Art. VII.
11'7 1958 Danube Fishing Convention, Preamble and Art. VIII; 1959 North-East Atlantic

Fisheries Convention, Preamble and Art. V(1)(1)); 1959 Black Sea Fishing Convention,
Preamble and Arts. 1 and 7; 1969 Southeast Atlantic Fisheries Convention, Preamble;
1973 Baltic Fishing Convention, Arts. I and X(h); 1978 Northwest Atlantic Fisheries
Convention, Art. 11(1).

1 " 1982 North Atlantic Salmon Convention, Preamble.
15' 1968 African Conservation Convention, Art. II; 1978 Amazonian Treaty, Arts. I and VII.
I ' 1972 Antarctic Seals Convention, Art. 3(1); 1976 North Pacific Fur Seals Convention,

Art. 11(2)(g).

and hydro resources.' They are the required standard called for by Princi-
pies 13 and 14 of the Stockholm Declaration, and the 1980 CCAMLR defines
'conservation' objectives as including `rational use1 m as does the 1982 Jeddah
Regional Seas Convention."

`Proper' utilisation and management has been adopted as a governing stan-
dard for fisheries" and forests.' 75 Vise use' has been endorsed for flora and
fauna,' 76 wetlands m and natural resources generally.'" Other standards intro-
duced by international agreements include: `judicious exploitation';'" 'sound
environmental management';'" 'appropriate environmental management';31
and 'ecologically sound and rational' use of natural resources.'52

The significante of these terms is that each recognises limits placed by inter-
national law on the rate of use or manner of exploitation of natural resources,
including those which are shared or are in arcas beyond national jurisdiction.
These standards cannot have an absolute meaning. Rather, their interpretation
is, or should be, implemented by states acting co-operatively, or by decisions
of international organisations, or, ultimately, by international judicial bodies
in the event that a dispute arises.

Equitable use of natural resources

G. Handl, 'The Principie of Equitable Use as Applied to Internationally Shared
Natural Resources: lis Role in Resolving Potential International Disputes Over
Transfrontier Pollution', 14 RBDI 40 (1977-8); L. E E. Goldie, <Reconciling

In 1978 Amazonian Treaty, Art. V.
In Art. II(1) and (2). 'Principies of conservation' are defined as (a) the 'prevention of de-

crease in the size of any harvested population to levels below those which ensure its stable
recruitment', and (b) the 'maintenance of ecological relationships between harvested, de-
pendent and related populations of Antarctic marine living resources and the restoration
of depleted populations to levels' aboye (a), and the 'prevention of changes or minimisa-
fion of the risk of changes in the marine ecosystem which are not potentially reversible
over two or three decades ... with the aim of making possible the sustained conservation
of Antarctic marine living resources': Art. 11(3).

173 Art. 1( 1), including reference to present and future generations, optimum benefit, and
conservation, protection, maintenance, sustainable and renewable utilisation, and en-
hn

IR 1949 Agreement for the General Fisheries Council for Mediterranean, Preamble and
Aartclevmeam of the environment.

175 1959 Agreement for the Latin American Forest Institute, Art. III( I)(a).
176 1968 African Conservation Convention, Art. VII(1); 1972 Stockholm Declaration,

Principie 4; 1976 South Pacific Nature Convention, Art. V(1).
177 1971 Ramsar Wetlands Convention, Arts. 2(6) and 6(2)(d).
178 1979 Bonn Convention, Preamble.	 179 1963 Niger Basin Act, Preamble.
lea 1981 Abidjan Convention, Arts. 4(11 and 14(3); 1983 Cartagena de Indias Convention,

Art. 4(1); 1985 Nairobi Convention, Art. 4(1).
1981 Lima Convention, Art. 3( ).

181 1992 UNECE Transboundary Waters Convention, Art. 2(2)(b).
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Values of Distributi ye Equity and Management Efficiency in the International

Com mons ), in P. M. Dupuy ( ed.), The Settlement of Disputes 00 the New Natural

Resources (1983), 335; L. F. E. Cddie. `Equity and the International Management

oí Transhoundary Resources', 25 Natural Resources kurnal 665 (1985); I. Lammers,

"Balancing the Equities" in International Environmental Law', in R. I. Dupuy (ed.),

L'Avenir du droir International de lene ironnement (1985), 153; R Thacher, 'Equity

under Change', 81 Proceedings of die American Society of International Law 133

(1987); A3. Cheng-Kang, 'Equity, Special Considerations and the Third World', 1

Colorado kurnal of International Environmental Law and Policy 57 (1990).

Equity and equitable principies are terms which are frequently relied upon
in international environmental tests. In the absence of detailed rules, equity
can provide a conveniently flexible means of leaving the extent of rights and
obligations to be decided at a subsequent date, which may explain its frequent
usage at UNCED. In many respects, UNCED was about equity: how to allocate
future responsibilities for environmental protection between states which are at
different levels of economic development, which have contributed in different
degrees to particular problems, and which have different environmental and
developmental needs and priorities. This is reflected in each UNCED instru-
ment, which reflects efforts to apply equity to particular issues. Principie 3 of
the Rio Declaration invokes the 'right of development' as a means of 'equitably
meeting the developmental and environmental needs of future generations.
Under the Climate Change Convention, all the parties undertake to be guided
en 'the basis of equity' in their actions to achieve the objective of the Conven-
tion, and Annex 1 parties agree to take into account the need for 'equitable and
appropriate contributions' by each of them to the global effort regarding the
achievement of the objective of the Convention. 183 The objectives of the 1992

Biodiversity Convention include the 'fair and equitable' sharing of the benefits
arising out of the use of genetic resources.1N4

The application of equity in international environmental affairs pre-dates
UNCED, having been associated with the protection of the environment for
the benefit of future generations (intergenerational equity); 133 the principie of

common but differentiated responsibility which takes into account the needs
and capabilities of different countries and their historic contribution to par-

ticular problems; I " and the allocation of shared. natural resources, 187 shared

fisheries stocks,'" or shared freshwater resources. I" Equity has also been relied

upon in relation to the participation of states in environmental organisationsr

' 83 Arts. 3(1) and 412)(a).
Arts. 1 and 15(7). See chapter 20, pp. 1051-2 helow. 	 185 See pp. 256-7 aboye.

u") See pp. 285-9 below.	 187 See the 1978 UNEP Draft Principies, Principie I.

911 Icelandic Fislieries case, chapter II, pp. 567-8 helow.	 1" Chapter 10, pp. 461-3 below.

P"' 1992 Oil Pollution Fund Convention, Art. 22(2)(a) (equitable geographic distribution
of membership on Executive Committee); 1972 World Heritage Convention, Art 8(2)
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financial and other contributions to activities, I91 and the equitable distribution
of the benefits of developmenti 92

It is, however, in relation to the allocation of shared natural resources that
equity is likely to play an important role in coming years, as underscored by the
ICE 's ruling in the Gabeikovo-Nagymaros case that Czechoslovakia had violated
International law by unilaterally assuming control of a shared resource and
depriving Hungary of its right to an equitable and reasonable share of the nat-
ural resources of the Danube. 193 The Preamble to the 1987 Montreal Protocol
retlects the aim of controlling 'equitably total global emissions of substances
that deplete the ozone layer', an aim usually translated into specific obligations
through the process of intergovernmental negotiations (as reflected in the 1990
and 1992 Adjustments and Amendments to the 1987 Montreal Protocol). The
1992 Climate Change Convention requires the equitable allocation of emission
rights, and the Biodiversity Convention requires the determination of what
constantes an equitable sharing of the benefits arising out of the use of genetic
resources. In each of these cases, the factors to be taken into account in estab-
lishing specific rights and obligations must be determined in the circumstances
of each instrument, including its provisions, the context of its negotiation and
adoption, and subsequent practice by the organs it establishes and by parties.

Integration of environment and development

A fourth element of `sustainable development' is the commitment to integrate
environmental considerations into economic and other development, and to

fintoCake into account the needs of economic and other social development in craft-
ing, applying and interpreting environmental obligations. In many ways, this
element is the most important and the most legalistic: its formal application
requires the collection and dissemination of environmental information, and
the conduct of environmental impact assessments. 194 The integration approach
may also serve as the basis for allowing, or requiring, 'green conditionality' in
bilateral and multilateral development assistance, 1 " and the adoption of differ-
entiated legal commitments on the basis of the historic responsibility of states
(including the resulting economic benefits) and their capacity to respond to
environmental requirements.196

( `equitable representation of the different regiuns and cultures of the world' on the World
Heritage Committee); 1982 UNCLOS, Art. 161(1)(e) (equitable geographic distribution
of membership of the Council of the International Seabed Authority).
197313a/tic Sea Fishing Convention, Art. 1.	 192 1978 Amazonian Treaty, Preamble.I" 0997) ICI Reports 7 at 56; chapter 10, pp. 469-77 below.

/94 See e.g. its application by the ICI in the Gabcikovo-Nagymaros case, p. 254 aboye. See
general!), chapters 16 and 17 below.
Chapter 20, pp. 1022-9 below.	 195 See pp. 287-9 below.
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For many years, the international regulation of environmental issues has
taken place in international fora, such as UNEP and the conferences of the
parties to environmental treaties, which are not directly connected to inter-
national economic organisations, particularly the World Bank and the GATT.
One consequence has been a divergente in approaches. This is a constitu-
tional problem, which appears also in the organisation of national govern-
ments. The constituent instruments which originally created the UN and its
specialised agencies, and in particular the GATT, the World Bank, the multi-
lateral development banks, and regional economic integration organisations
such as the European Community, did not address environmental protection
requirements or the need to ensure that development was environmentally
sustainable. Environmental concerns had historically been addressed on the
margins of international economic concerns, and it is only since UNCED that
the relationship between environmental protection and economic development
has been more fully recognised by the international community. The UNCED
process and the instruments retlect the need to integrate environment and
development, and it is unlikely that the two objectives could now be easily

separated.
Principie 4 of the Rio Declaration provides that: 'In order to achieve sus-

tainable development, environmental protection shall constitute an integral
part of the development process and cannot be considered in isolation from
it.' An integrated approach to environment and development has significan
practica' consequences, most notably that environmental considerations will
increasingly be a feature of international economic policy and law (and that
lawyers working in the ama of environmental protection will need to familiarise
themselves with economic law and concepts). This is borne out by the changes
which have taken place since the late 1980s. Examples include: the various
amendments to the EC Treaty to include and then develop specific language
on the environment;' the establishment of an Environment Department at
the World Bank and the adoption of environmental assessment and related
requirements; the convergente of trade with environment at the GATT and
then the WTO; the elaboration of language on sustainable development in the

Articles of Agreement of the EBRD and the WTO; and the development of
environmental jurisprudence in competition, subsidy, foreign investment and

in tellectual property kiwi"
The integration of environment and development began prior to the 1972

Stockholm Conference. Linkage between conservation and developmen t was

made at the first UN Conference on conservation and utilisation of resource s in

147 See EC Commission Report, integrafing Environmental Cotwerns and Sustainable
Development finto Community Policiesl SEC (1999) 1941 final.

1 " See further chapter 19, pp. 1010- 15 bel"; (d'apta 20, pp. 1043-53 below; and chapter 21,

pp. 1056-61 below.
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1949.  r " In 1971, the General Assembly expressed its conviction that `develop-
ment plans should be compatible with a sound ecology and that adequate en-

: v i ronmental conditions can best be ensured by the promotion of development,
hoth at the national and international levelsi 2" Principie 13 of the Stockholm
Declaration called on states to adopt can integrated and co-ordinated approach
to their development planning so as to ensure that their development is compat-
ible with the need to protect and improve the human environment: The 1982
World Charter for Nature provided that the conservation of nature was to be
taken finto account in the planning and implementation of economic and social
development activities and that due account was to be taken of the long-term
capacity of natural systems in formulating plans for economic development."1

Numerous regional treaties support an approach which integrates environ-
ment and development. Examples include: the 1974 Paris Convention, which
calls for an integrated planning policy consistent with the requirement of en-
vironmental protection';' the 1978 Kuwait Convention, which supports an
'integrated management approach ... which will allow the achievement of
environmental and development goals in a harmonious manner'; 203 the 1978
Amazonian Treaty, which affirms the need to (maintain a balance between eco-
nom ic growth and conservation of the environmen t';` m the 1985 ASEAN Con-
vention, which seeks to ensure that `conservation and management of natural
resources are treated as an integral part of development planning at af stages
and at all levels';" and the 1989 Fourth Lomé Convention, which provided
that the development of ACP states `shall be based on a sustainable balance
between its economic objectives, the rational management of the environment
and the enhancement of natural ... resources; and requires the `preparation
and implementation of coherent modes of development that have due regard
for ecological balances: 2' The global treaties at UNCED - and those adopted
subsequently - include similar provisions.'

The integration of environment and development has re-opened debate over
the 'right to development after efforts to establish a New International Eco-
nomic Order in the mid- 1970s met with opposition from some of the larger
industrialised countries. Principie 3 of the Rio Declaration implicitly accepts
the 'right to development', although the United States declared that it did not, by
joining consensus on the Rio Declaration, change its long-standing opposition
to the (so-called "right to development"; for the United States, development (is
not a right ... lit] is a goal we all holdI and the US disassociated itself from any

I" Chapter 2, p. 31 abo ye.	 20' UNGA Res. 2849 (XXVI) (1971)
coi Paras. 7 and 8.	 'tu Art.6(2)(i).	 21" Preamble.2" Preamble.	 'I Art. 2(1).	 111" Arts. 4 and 34.
2°7 1992 Biodiversity Convention, Art. 6(b); 1992 Climate Change Convention, Preamble;

2000 Cotonou Agreement, Art. 32 (requiring the ( mainstreaming' of environmental sus-tainability throughout development co-operation).
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interpretation of Principie 3 that accepted a 'right to development:" Devel-
op ing countries have, in this context, been careful to introduce language into
treaties to safeguard their future development and limit the extent to which
international environmental regulation might limit such development. Both
UNCED treaties include language to the effect that the overriding priority
needs of developing countries are the achievement of economic growth and

the eradication of poverty, 209 an objective given more concrete expression by
making the effective implementation by developing countries of their commit-
ments dependent upon the effective implementation by developed countries
of their financial obligations.' Despite the US language, Principie 3 of the
Rio Declaration, with which Principie 4 must be read to be fully understood,
is part of the bargain struck between developed and developing countries,
which is also evident in the convoluted language of Articie 3(4) of the Climate
Change Convention. This provides that the parties 'have a right to and should,
promote sustainable development', which reflects a compromise text between
those states which sought an express recognition of a 'right to development'
and those states which sought to dilute such a right by recognising only a 'right

to promote sustainable development:

Conclusion

International law recognises a principie (or concept) of 'sustainable develop-
ment'. The term needs to be taken in the context of its historic evolution as
reflecting a range of procedural and substantive commitments and obligations.
These are primarily, but not exclusively, recognition of:

the need to take into consideration the needs of present and future genera-

tions;
the acceptance, on environmental protection grounds, of limas placed upon
the use and exploitation of natural resources;
the role of equitable principies in the allocation of rights and obligations;
the need to integrate all aspects of environment and development; and
the need to interpret and apply rules of international law in an integrated

and systemic manner.

Precautionary principie

L. Gundling, "The Status in International Law of the Principie of Precautionary

Action' 5 International Durnal oJ Estuarine and Consta! Law 23 (1990); a Bo-

dansky, `scientific Uncertainty and the Precautionary Principie; 33 Environment

2"" UNCE) Report, vol. II, 17; UN Doc. A/CONT.151126/Rev.1 (vol. II) (1993).

209 1992 Climate Change Convention, Preamble; 1992 Biodiversity Convention, Preamble.

21 " 1992 Climate Change Convention, Art. 4(71; 1992 Biodiversity Convention, Art. 20(4);
see further chapter 20, pp. 1032-4 below.
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4 (1991); I. Cameron and I. Abouchar, `The Precautionary Principie: A Funda-
mental Principie of Law and Policy for the Protection of the Global Environment',
14 13CICLR I (1991); D. Freestone, `The Precautionary Principie; in R. Churchill
and D. Freestone (eds.), International Law and Global Climate Change (1991), 21;
C. Boyden Cray and D. Rivkin, `A "No Regrets" Environmental Policy; 83 Foreign
Policy 47 (1991); R. Rehhinder, Das Vorsorgeprinzip in Internationalen Rechtsver-
gleich (1991); E. Hey, 'The Precautionary Concept in Environmental Policy and
Law: Institutionalising Caution', 4 Georgetown International Environmental Law
Review 303 (1992); H. Hohmann, Precautionary Legal Duties and Principies of
Modern International Environmental Law (1994); T. O'Riordan and J. Cameron
(eds.), Interpreting the Precautionary Principie (1994); D. Freestone and E. Hey,
The Precautionary Principie and International Law (1995); A. Fabra, `The LOSC
and the Implementation of the Precautionary Principie; 10 Yearbook of Interna-
tional Environmental Law 15 (1999); D. Freestone, 'Caution or Precaution: 	 Rose
by Any Other Name ..."?' 10 Yearbook oflnternational EnvironmentalLaw25 (1999);
N. de Sadeleer, i lletiéxions sur le statut juridique du principe de précaution', in E.
Zaccai and J.-N. Missa, Le principe de précaution (2000); A. Trouwborst, Evo/u-
!ion and Status of the Precautionary Principie in International Law (2002); N. de
Sadeleer, Environmental Principies in an Age of Risk (2003); S. Marr, The Precau-
tionary Principie in the Law of the Sea — Modern Decision-Making in International
Law (2003).

Whereas the preventive principie can be traced back to international environ-
mental treaties and other international acts since at least the 1930s, the pre-
cautionary principie only began to appear in international legal instruments
in the mid- 1980s, although prior to then it had featured as a principie in do-
mestic legal systems, most notably that of West Germany.' I The precautionary
principie aims to provide guidance in the development and application of in-
ternational environmental law where there is scientific uncertainty. It continues
to generate disagreement as to its meaning and effect, as reflected in particular
in the views of states and international judicial practice. On the one hand, some
consider that it provides the basis for early international legal action to address
highly threatening environmental issues such as ozone depletion and Climate
change.

21i K. von Moltke, 'The Vorsorgeprinzip in West German Environmental Policy; in Twelfth
Repon (Royal Commission on Environmental Pollution, UK, HMSO, CM 310, 1988),
57.

212 See e.g. the support for the precautionary principie by low-lying AOSIS countries in the
dimate change negotiations, which is put as follows: 'For us the precautionary principie
is much more than a semantic or theoretical exercise. It is an ecological and moral imper-
ative. We trust the world understands our concerns by now. We do not have the luxury
of waiting for conclusive proof, as some have suggested in the past. The proof, we fear,
will kilt us.' Ambassador Robert van Lierop, Permanent Representative of Vanuatu to the
UN and Co-Chairman of Working Group 1 of the INC/FCCC, Statement to the Plenary
Session of the INC/FCCC, 5 February 1991, at 3.

212 On the other hand, its opponents have decried the potential which



the principie has for over-regulation and limiting human activity. The core
of the principie, which is still evolving, is reflected in Principie 15 of the Rio
Declaration, which provides that:

Where there are threats of serious or irreversible damage, lack of full sci-
entific certainty shall not be used as a reason for postponing cost-effective
measures to prevent environmental degradation." 3

Principie 15 also provides that 'the precautionary approach shall be widely
applied by states according to their capabilities'.

The precautionary principie (or precautionary approach, as the US and
some others prefer to Call it) has been adopted in many international environ-
mental treaties since 1989. Although its precise formulation is not identical
in each instrument, the language of Principie 15 of the Rio Declaration now
attracts broad support. The principie finds its roots in the more traditional
environmental agreements which call en parties to such agreements, and the
institutions they create, to act and to adopt decisions which are based upon
`scientific findings' or methods, 211 or 'in the light of knowledge available at the
time'.215 These standards suggest that action shall only be taken where there
is scientific evidence that significant environmental damage is occurring, and
that in the absence of such evidence no action would be required. Examples of
a traditional approach include the 1974 Paris Convention, which allows parties
to take additional measures `if scientific evidence has established that a serious
hazard may be created in the maritime area by that substance and if urgent ac-
tion is necessary': 20' this requires the party wishing to adopt measures to 'prove'
a case for action based upon the existente of sufficient scientific evidence, which
may be difficult to obtain.

The 1969 lntervention Convention was one of the earliest treaties to recog-
nise the limitations of the traditional approach, concerning the environmental
consequences of a failure to act. It allows proportionate measures to be taken to
prevent, mitigate or eliminate grave and imminent danger to coastlines from
threat of oil pollution, taking account of 'the extent and probability of immi-
nent damage if those measures are not taken'. 217 Developments in the mid-
1980s to address ozone depletion reflected growing support for precautionary
action. The first treaty which refers to the term is the 1985 Vienna Convention,
which reflected the parties' recognition of the 'precautionary measures' taken
at the national and international levels. 218 By 1987, the parties to the Montreal

21« WSSD Plan of Implementation, paras. 22 and 103.
2 " 1946 International Whaling Convention, Art. V(2); 1972 Antarctic Seals Convention,

Annex, para. 7(b); 1972 World Heritage Convention, Preamble; 1972 London Convention,
Art. XV(2); 1979 Bonn Convention, Arts. 11E2) and XI(3) (action on the basis of Teliable
evidence, including the hest scientific evidente available').

313 1960 Radiation Convention, Art. 3(I). 	 21« Art. 4(4).
217 Arta. I and 9(31(a).	 21N Preamble.

Protocol noted the 'precautionary measures' to control emission from certain
CFCs which had already been taken at the national and regional (EEC) levels
and stated their determination to 'protect the ozone layer by taking precau-
tionary measures to control equitably total global emissions of substances that
deplete itI219

The precautionary approach has been relied upon in relation to measures
to protect other environmental media, especially the marine environment. The
Preamble to the 1984 Ministerial Declaration of the International Conference
on the Protection of the North Sea reflected a consciousness that states 'must
not wait for proof of harmful effects before taking action', since damage to
the marine environment can be irreversible or remediable only at considerable
expense and over a long period.' This introduces the idea that precautionary
action may be justified on economic grounds. The Ministerial Declaration of
the Second North Sea Conference (1987) accepted that 'in order to protect the
North Sea from possibly damaging effects of the most dangerous substances,

y'.22 ' At the Third North Sea Conferencea precautionary approach is necessar
(1990), Ministers pledged to continue to apply the precautionary
The 1990 Bergen Ministerial Declaration on Sustainable Development in the
ECE Region was the first international instrument to treat the principie as one
of general application and linked to sustainable development. The Declaration
provides that:

In order to achieve sustainable development, policies must be based on the
precautionary principie. Environmental measures must anticipare, prevent
and attack the causes of environmental degradation. Where there are threats
of serious or irreversible damage, lack of full scientific certainty should not
be used as a reason for postponing measures to prevent environmental
degradation.'3

Central to this text is the element of anticipation, reflecting a need for effective
environmental measures to be based upon action which take a longer-term
approach and which might predict changes in the basis of our scientific knowl-
edge. Moreover, for the precautionary principie to apply, the threat of environ-
mental damage must be `serious' or 'irreversible' although there is not yet any
limitation on grounds of cost-effectiveness as to the measures which should
not be postponed. While the amendments to the Montreal Protocol were being
prepared, the UNEP Governing Council recognised that 'waiting for scientific
proof regarding the impact of poliutants discharged loto the marine environ-
ment could result in irreversible damage to the marine environment and in
human suffering', and recommended that all governments adopt the `principie

219 Preamble.	 22" Bremen, 1 November 1984.
221 London, 25 November 1987; also PARCOM Recommendation 89/1 (1989) (supporting

the 'principie of precautionary actiorE).
222 The Hague, 8 March 1990.	 223 Bergen, 16 May 1990, para. 7; IPE (1/13/16_05_90).
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of precautionary action' as the basis of their policy with regard to the prevention
and eli min ation of marine pollution.'

Since that time, numerous environmental treaties, including some which are
of global application on environmental matters of broad concern and applicable
to almost all human activities, have adopted the precautionary principie or its
underlying rationale. Among the earliest was the 1991 Bamako Convention,

which requires parties to strive to adopt and implement

the preventive, precautionary approach to pollution which entails, inter

alía, preventing the release roto the environment of substances which may
cause harm to humans or the environment without waiting for scientific
proof regarding such harm. The parties shall co-opeiMe with each other
in taking the appropriate measures to implement the precautionary prin-
cipie to pollution prevention through the application of clean production

methods.22`

This formulation is one of the most far-reaching. It links the preventive and
precautionary approaches, does not require damage to be <serious' or 'irre-

versible' and lowers the threshold at which scientific evidence might require

action. The parties to the 1992 Watercourses Convention agreed to be guided

by the precautionary principie

by virtue of which action to avoid the potential transboundary impact of
the release of hazardous substances shall not he postponed on the ground
that scientific research has not fully proved a causal link between those
substances, on the one hand, and the potential transboundary impact, on

the other hand.1"

This formulation limits the application of the principie to transboundary ef-
fects aione, although the level of environmental damage is raised abo ye that

required by the Bamako Convention to `significant adverse effect'. The 1992
Biodiversity Convention does not specifically refer to the precautionary prin-
cipie, although the Preamble notes that 'where there is a threat of significant
reduction or loss of biological diversity, lack of full scientific certainty should
not be used as a reason for postponing measures to avoid or minimise such

a threaf.m The level of environmental damage here is well below the `seri-
ous' or 'irreversible' level required by the 1990 Bergen Declaration. The 2000
Biosafety Protocol relies extensively on the precautionary approach. The objec-
tive of the Protocol is, however, stated to be 'in accordance' with Principie 15 of
the Rio Declaration, and, to that end, the Protocol affirms that lack of scien-
tific certainty due to insufficient relevant scientific information and knowledge
regarding the extent of the potential adverse effects of a living modified or-

ganism on the conservation and sustainable use of biological diversity' sha

221 Coverning Council Decision 15/27 (1989). 	 2' Art. 4(3)(f).

225 Art. 2(5)(a). See also the 1994 Danuhe Convention, Art. 2(4). 	 227 Preamble.
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not prevent a party from prohibiting imports. 228 The reference to precaution
in the 1992 Climate Change Convention was a controversia' master, and the
text as finally adopted established limits on the application of the precaution-

- 	 principie by requiring a threat of `serious or irreversible damage' and by
linking the commitment to an encouragement to take measures which are `cost
effective'.329

Beyond these two conventions, many others now commit their parties to
apply the precautionary principie or approach. The 1992 OSPAR Convention
links prevention and precaution: preventive measures are to be taken when
there are `reasonable grounds for concern	 even when there is no conclusive
evidence of a causal relationship between the inputs and the effects'. 2" The
threshold here is quite low. The standard applied by the 1992 Baltic Sea Con-
vention introduces yet another variation: preventive measures are to be taken
'when there is reason to assume' that harm might be caused `even when there
is no conclusive evidence of a causal relationship between inputs and their al-
leged effects'. 231 The 1995 Straddling Stocks Agreement commits coastal states
and states hshing on the high seas to apply the precautionary approach widely,
and sets out in detail the modalities for its application.' A growing num-
ber of other conventions — both regional and global — also give effect to a
precautionary approach in relation to a range of different subject matters.233
The 1992 Maastricht Treaty amended Article 130r(2) of the EC Treaty so that
EC action on the environment `shall be based on the precautionary princi-
pie', and the 1997 Amsterdam Treaty further amended the EC Treaty to apply
the principie to Community policy on the environment (Article 174(2)). The
European Commission has published a Communication on the precautionary
principie which outlines the Commission's approach to the use of the princi-
pie, establishes guidelines for applying it, and aims to develop understanding
on the assessment, appraisal and management of risk in the fase of scien-
tific uncertainty. 233 The Communication considers that the principie has been
'progressively consolidated in international environmental law, and so it has
Lince become a full-fiedged and general principie of International kW!' The

228 Art. 10(6). See also Art. 11(8) and, in relation to risk assessment, Art. 15 and Annex 3.228 Art. 3(3).	 n° Art. 2(2)(a).	 231 Art. 3(2).232 Arts. 5(c) and 6 and Annex II (Guidelines for the Application of Precautionary Reference

Fish Stocks).
ntsstoinCo	 MigratoryConservation and Management of Straddling Fish Stocks and Highly Migrato

2-33 E.g. 1973 CITES, Res. Conf. 9.24 (1994), chapter 11, pp. 505-15 below; 1994 Energy
Charter Treaty, Art. 18; 1996 Protocol tu the 1972 London Convention, Art. 3; 2000
Biosafety Protocol, Art. 1; 2001 POPs Convention (' precaution underlies the concems of
all parties and is embedded within this conventions Preamble, also Art. 1); 2002 North-
Éast Pacific Convention, Art. 5(6)(a).23: ICZISI.,1 21.000

 

(1), 2 February 2000 (http://europa.eu.int/comm/dgs/ health_consumer/
library/pub/pub07_en.pde.
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principie has been applied by the ECJ236 and by the EEA Court, which has
ruied that, in cases relating to the effects on human health of certain products,
and where there may be a great measure of scientific and practical uncertainty
linked to the issue under .consideration, the application of the precautionary
principie is justified and 'presupposes, firstly, an identification of potentially
negative health consequences arising, ni the present case, from a proposed for-
tification, and, secondly, a comprehensive evaluation of the risk to health based
on the most recent scientific information'. The Court went on:

When the insufficiency, or the inconclusiveness, or the imprecise nature

of the conclusions to be drawn from those considerations make it impos-
sihle to determine with certainty the risk or hazard, but the likelihood of

considerable harm still persiSts were the negative eventuality to occur, the
precautionary principie would justify the taking of restrictive measures•”

The precautionary principie or approach has now received widespread sup-
port by the international community in relation to a broad range of subject
arcas. What does the principie mean, and what status does it have in interna-
tionallaw? There is no ciear and uniform understanding of the meaning of the
precautionary principie among states and other members of the international
community. At the most general leve!, it means that states agree to act care-
fully and with foresight when taking decisions which concern activities that
may have an adverse impact on the environment. A more focused interpreta-
tion provides that the principie requires activities and substances which may be
harmful to the environment to be regulated, and possibly prohibited, even if no
conclusive or overwheiming evidence is availabie as to the harm or likely harm
they may cause to the environment. As the Bergen Ministerial Declaration put
it, lack of full scientific certainty should not be used as a reason for postponing
measures to prevent environmental degradation. Under the Rio Declaration,

236 See e.g. Case C-180/90, United Kingdom v. EC Commission 119981 ECRI-2265 ('the institu-
tions rnaytiakeprotective measures without having to wait until the reality and seriousness
of those risks become fully apparenC, at paras. 99 and 100); see also Case T-70/99, Ah

phartna Inc. v. Colmen of the European Union, Order of 30 !une 1999 (Interim Measures)
119991 ECR II-2027, the President of the Court of First Instance referring to the principie
and afhrming that 'requirements linked to the protection of public health should un-
doubtedly be given greater weight than economic considerations'). See also Case C-6/99,
Association Creenpeace France and Others v. Miniseere de PAgriculture et de la Peche and

Others [20001 ECR 1-1651 (French edition) (in relation to Directive 90/220, observanceof
the precautionary principie is reflected in the notifier's obligation immediately to notify
the competent authority of new information regarding the risks of the product to human
health or [he environment and the competent authority's obligation immediately to in-
form the Commission and the other member states about this information and, secondly,
in the right of 3ny member state, provisionally to restrict or prohibit the use and/or sale
on its territory of a product which has received consent where it has justifiable reasons to
consider that it constitutes a risk tu human health or the environment: para. 44).

23 ' Case E-3/00, FM Surveillance Authority v. Norway (200 I i 2 CMI.R 47.
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the requirement is stated to be mandatory: lack of full scientific certainty (shall
not he used' to prevent action. What remains open is the levet at which scien-
ti tic evidence is sufficient to override arguments for postponing measures, or
at which measures might even be required as a matter of international law.

A more fundamental change would be adopted by an interpretation of the
precautionary principie, one increasingly widely held, which would shift the
borden of proof. According to traditional approaches, the burden of proof
currently lies with the person opposing an activity to prove that it does or
is likely to cause environmental damage. A new approach, supported by the
precautionary principie, would tend to shift the burden of proof and require
the person who wishes to carry out an activity to prove that it will not cause
harm to the environment. This interpretation would require polluters, and
polluting states, to estabiish that their activities and the discharge of certain
substances would not adversely or significantly affect the environment before
they were granted the right to release the potentially polluting substances or
carry out the proposed activity. This interpretation may also require national
or international regulatory action where the scientific evidence suggests that
lack of action may result in serious or irreversible harm to the environment, or
where there are divergent views on the risks of action.

There is growing evidence to suggest that this interpretation is beginning
to he supported by state practice, even if it still falls short of having sufficient
support to allow it to be considered a rule of general application. Examples
include the EC's 1991 Urban Waste Water Directive, which allows certain ur-
ban waste water discharges to be subjected to less stringent treatment than that
generally required by the Directive providing that 'comprehensive studies in-
dicate that such discharges will not adversely affect the environment'?" Under
the 1992 OSPAR Convention, parties (France and the United Kingdom) which
originally wanted to retain the option of dumping low- and intermediate-level
radioactive wastes at sea were required to report to the OSPAR Commission on
'the results of scientific studies which show that any potencial dumping opera-
tions would not result in hazards to human health, harm to living resources or
marine ecosystems, damage to amenities or interferente with other legitirnate
uses of the sea'!"

The practice of international courts and tribunals, and of states appearing
before them, sheds some light on the meaning and effect of the precaution-
ary principie. Before the ICJ the principie appears to have first been raised in
New Zealand's 1995 request concerning French nuclear testing. 24° New Zealand
relied extensively on the principie, which it descrihed as 'a very widely ac-
eeuprteedn	to France principie of international law' and which shifted the
burden to prove that the proposed tests would not give rise to

238 EC Directive 9 I/ 271, Art. fi( 2); chapter 15, pp. 776-8 beIow.
239 Annex II, Art. 3(3)(0.	 236 Chapter 8, pp. 319-21 be/ow.
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envi ron mental damage. 24I Five 'intervening' states (Australia, Micronesia, the
Marshall 'stands, Samoa and the Solomon Islands) also invoked the principie.
France responded that the status of the principie in international law was 'tout

fait incertainl but that in any event it had been complied with, and that evi-
dentiary borden were no different in the environmental field than any other
area of international law. 242 The ICJ's order did not refer to these arguments,
although Judge Weeramantry's dissent noted that the principie had 'evolved to
mees lthel evidentiary difficuity caused by the fact [that J information required
to provea proposition' may be In the hands of the party causing or threatening
the damage', and that it was 'gaining increasing support as part of the interna-
tional law of the environment1 216 In the Gabcikovo-Nagymaros case, Hungary

and Slovakia also invoked the precautionary principie.' Again, the 1C1 did not
feel the need to address the principie, limiting itself to a passing reference to
Hungary's claim that the principie justified the termination of the 1977 treaty
and its recognition of the parties' agreement on the need to take environmen-
tal concerns seriously and to take the required precautionary measures. 245 Of

particular note was the failure of the ICJ to refer to or apply the principie in its
consideration of the conditions u nder which Hungary could invoke the concept
of ecological necessity to preclude the wrongfulness of its suspension of works
on the two barrages in 1989.246 Having acknowledged without difficulty 'that
the concerns expressed by Hungary for its nattiral environment in the region
affected by the Gabcíkovo-Nagymaros Project related to an "essential interest"
of that State', the ICJ nevertheiess found that Hungary had not proved that
'a real, "grave" and "imminent" "peril" existed in 1989 and that the measures
taken by Hungary were the only possible response to it.'

247 The ICJ found that
there were serious uncertainties concerning future harm to freshwater supplies
and biodiversity, but that these:

141 New Zealand Request, para.105; see also ICJ CR/95/20, al 20-1 and 36-8.
242 frá CR/95/20, at 71-2 and 75.
211 ( 1995) IQ Reports 342; see also Ad Hoc Judge Palmer ('the norm involved in the precau-

tionary principie habil developed rapidly and m fighti now be a principie of customary
international law relating to the environment: ibid., 412). Set also Judge Weeramantry's

Dissenting Opinion in The Legality of the Threat or Use of Nuclear Weapons (1996) 1(41

Reports 502.
2" Chapter 10, pp. 463-4 below.
241 (1997) ICJ Reports 62, para. 97, and 68, para. 113. See also chapter 10, pp. 463-4 below.

But see the Separate Opinion of Judge Koroma, that the precautionary principie was
incorporated in the 1977 treaty but 'had not been proved tu have been violated to an
extent sufficicnt lo have warranted the unilateral termination of the Treaty': and, 152.

110 The ICJ found that a state of necessity was, on an exceptional basis, a ground recognisedby
customary international law for precluding the wrongfulness of an act not in conformity
with an international obligation, and relied un the formulation of draft Article 33 of the

draft Articles un State Respunsibility: ( L997) ICI Reports 7 paras. 50-2.
245 Ibid., para. 54.
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could not, alone, establish the objective existente of a 'peril' in the cense of a
componen[ element of a state of necessity. The word 'peril' certainly evokes
the idea of 'risk'; that is precisely what distinguishes 'pera' from material
damage. But a state of necessity could not exist without a 'peril' duly es-
tablished at the relevant point in time; the mere apprchension of a possible
'peril' could not suffice in that respect. It could moreover hardly be other-
wise, when the teriT constituting the state of necessity has at the same time
to be 'grave' and 'imminent: 'Imminence' is synonymous with 'immediacy'
or 'proximity' and goes far beynnd the concept of 	 ... That does
not exclude, in the view of the Court, that a 'peril' appearing in the long
term might he held to be 'imminent' as soon as it is established, at the
relevant point in time, that the realization of that peril, however far off it
might be, is not thereby any less certain and inevitable.244

This is not precautionary language, premised as it is on the need to establish
the certainty and inevitability of serious harm. However, it must be recognised
that the [CJ was concerned here with the application of the law as it stood in
1989, when Hungary had wrongfully (in the view of the ICJ) suspended work
on the project. At that time, the precautionary principie had not yet emerged
and could not realistically be applied as general international law. It may be
that the ICJ also had this in mind when it indicated later in the judgment that
Iwlhat might have been a correct application of the law in 1989 or 1992, if
the case had been before the Couit then, could be a miscarriage of justice if
prescribed in 1997'249

The International Tribunal for the Law of the Sea has also been presented
with arguments invoking precaution, and has shown itself to be notably more
open to the application of the. principie, albeit without express reliance. In
1999, in the Southern Bluefin Tuna cases, Australia and New Zealand requested
the Tribunal to order 'that the parties act consistently with the precautionary
principie in fishing for Southern Bluefin Tuna pending a final settlement of
the disputel25° Japan, the responden state, did not address the question of
the status or effect of the principie. In its Order the Tribunal expressed the
view that the parties should 'act with prudente and caution to ensure that ef-
fective conservation measures are taken to prevent serious harm to the stock
of southern bluefin tuna' (para. 77), that there was 'scientific uncertainty re-.
garding measures to be taken to conserve the stock of southern bluefin tuna'
(para. 79), and that, although it could not conclusively assess the scientific
evidente presented by the parties, measures should be taken as a matter of

:urgency to preserve the rights of the parties and to avert further deterioration
of the southern bluefin tuna stock (para. 80). In ordering the parties to refrain
from conducting experimental fishing programmes, the Tribunal was plainly

2411 !bid!bid	 249 ¡bid, para. 434.	 2311 Chapter I I, pp. 580-1 below.
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taking a precautionary approach, as Judge Treves recognised in his Separate
Opi n io n.251

In 2001, in the MOX case, Ireland claimed that the United Kingdom had
failed to apply a precautionary approach to the protection of the Irish Sea in
the exercise of its decision-making authority in relation to the direct and indirect
consequences of the operation of the MOX plant and international movements
of radioactive materials associated with the operation of the MOX plant." The
principie was invoked by Ireland at the provisional measures phase to support
its claim that the United Kingdom had the burden of demonstrating that no
harm would arise from discharges and other consequences of the operation of
the MOX plant, and to inform the assessment by the Tribunal of the urgency
of the measures it is required to take in respect of the operation of the MOX
plant.' For its part, and while accepting that in assessing the level of risk in
any given case considerations of prudence and caution may be relevant, the
United Kingdom argued that in the absence of evidence showing a real risk of
harm precaution couid not warrant a restraint of the rights of the United King-
dom to operate the plant. 254 The Tribunal did not order the suspension of the
operation of the plant, as Ireland had requested, but instead ordered the parties
to co-operate and enter into consultations to exchange further information on
possible consequences for the Irish Sea arising out of the commissioning of
the MOX plant and to devise, as appropriate, measures to prevent pollution of
the marine environment which might result from the operation of the MOX
plant." That Order, which has a certain precautionary character, was premised
on considerations of 'prudence and caution1"

551 'In the present case, it would seem to me that the requirement of urgency is satisfied only
in the light of such precautionary approach. 1 regret that this is not stated explicitly in the
Order': Separate Opinion of Judge Treves, para. 8. See also Separare Opinion ofJudgeLang
CNevertheless, it is not possible, on the basis of the materials available and argumenta
presented on this application for provisional measures, [o determine whether, as the
Applicants contend, customary international law recugnizes a precautionary principie':
at para. 15), and Ad Hoc Judge Shearer rThe Tribunal has not found it necessary to enter
into a discussion of the precautionary principle/approach. However, I believe that the
measures ordered by the Tribunal are rightly based upon considerations deriving from a
precautionary approach.').

252 Chapter 9, p.436 below; see Ireland; Statement of Claim, 25 October 2004 para. 34 ('the
precautionary principie is a rule of customary international law which is binding upon
the United Kingdom and relevant to the assessment of the United Kingdom's actions by
referente tu iUNCLOSE).

253 Order of 3 December 2001, para. 71.
258 UK Response, 15 November 2001, para. 150.
255 Order of 3 pecember 2001, para. 89( I).
255 Ibid., para. 84. Cf. the Separate Opinion of Ad Floc 'tase Szekely (the Tribunal 'should

have been responsive, in the face of such uncertainty, to the Irish demands regarding
the application of the precautionary principie (see paragraphs 96 to 101 of the Request,
pp. 43-46). It is regrettable that it did not do so, since acting otherwise would have 1ed
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The principie has also been addressed by the WTO Appellate Body.' In
1998, in the Beef Hormones case, the European Community invoked the princi-
pie to justify its claim that it was entitled to prohibit imports of beef produced
in the United States and Canada with artificial hormones, where the impacts
on human health were uncertain. The Community argued that the principie
was already 'a general customary rule of international law or at least a general
principie of law1 that it applied to both the assessment and management of a
risk, and that it informed the meaning and effect of Articles 5.1 and 5.2 of the
WTO's Agreement on Sanitary and Phytosanitary Measures (the SPS Agree-
ment' )' The United States denied that the principie represented a principie of
customary international iaw, and preferred to characterise it as an 'approach'
the content of which may vary from context to context. 259 Canada referred
to a precautionary approach as 'an emerging principie of international law,
which may in the futuro crystallize into one of the "general principies of law
recognized by civilized nations", within the meaning of Article 38(1 )(c) of the
ICJ Statute1 2" The WTO Appellate Body agreed with the United States and
Canada that the precautionary principie did not override Anides 5.1 and 5.2
of the SPS Agreement, although it considered that it was reflected in the pre-
amble to and Articles 3.3 and 5.7 of the SPS Agreement, which did not exhaust
the relevante of the principie.' Recognising that the status of the principie in
international law was the subject of continued debate, and that it was regarded

to granting the provisional measure requested by Ireland regarding the suspension of the
commissioning of the plant.').

157 See generally T. Christoforou, 'Science, Law and Precaution in Dispute Resolution on
Health and Environmental Protection: What Role for Scientific Experts?; in J. Bourrinet
and S. Maljean-Dubois (eds.), Le Commerce international des organismes génétiquement
modifies (2002).

558 Chapter 19, pp. 97981 below; see Report of the Appellate Body, 16 January 1998,
WT/DS48/A13/R, at para. 16.

255 Ibid., para. 43. The United States stated that the SPS Agreement recognised aprecautionary
approach (in its Article 5.7) so there was no need to invoke a `precautionary principie' to
be risk-averse.

2611 Ibid., para. 60.
261 Ibid., para. 124 ('a panel charged with determining 	 . whether "sufficient scientific

evidence" exists to warrant the maintenance by a Member of a particular SPS measure
may, of (ourse, and shoutd, bear in mind that responsible, representative governments
commonly act from perspectives of prudence and precaution where risks of irreversible,
e.g. life-terminating, damage tu human health are concernetE). The Appellate Body went
on to state that 'responsible and representative governments may act in good faith on the
basis of what, ata given time, may be a divergent opinion coming from qualified and
respected sources' (para. 194), a view endorsed in EC — Asbestos (Appellate Body Report,
12 March 2001, at para. 178), and adding `Iiin justifying a measure under Article XX(b)
of the GATT 1994, a Member may also rely, in good faith, un scientific sources which, at
that time, may represent a divergent, but qualified and respected, opinion. A Member is

not obliged, in setting health policy, automatically to follow what, at a given time, may
constitute a majority scientific opinion.'
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by some as having crystallised into a general principie of customary interna-
tional environmental law, the Appellate Body said:

Whether it has been widely accepted hy Members as a principie of generalor
customary international law appears less than clear. We consider, however,
that it is unnecessary, and probahly imprudent, for the Appellate Body in
this appeal to take a position on this important, but abstract, question.
We note that the Panel itself did not make any definitive finding with
regard to the status of the precautionary principie in international law and

that the precautionary principie, at least outside the field of international
environmental law, still awaits authoritative formulation.262

The principie has also been raised before other courts, such as the European
Court of Human Rights. In Balmer-Schafroth v. Switzerland, the applicants
claimed that the failure of Switzerland to provide for administrative review of
a decision extending the operation of a nuclear facility violated Anide 6 of
the European Convention on Human Rights.' The claim was rejected by the
majority, because the connection between the government's decision and the
applicants' right was too remote and tenuous. The. Court ruled that they had
failed to

establish a direct link between the operating conditions of the power sta-
tion... and their right to protection of their physical integrity, as they failed
to show that the operation of Mühleberg power station exposed them per-

sonally to a danger that was not only serious but also specific and, aboye aB,
imminent. In the absence of such a finding, the effects on the population
of the measures which the Federal Council could have ordered to be taken
in the instan case therefore remained hypothetical. Consequently, neither
the dangers nor the remedies were established with a degree of probability
that made the outcome of the proceedings directly decisive.264

A dissenting opinion by seven judges, however, criticised this finding, on the
grounds that it 'ignored the whole trend of international institutions and public
international law towards protecting persons and heritage, as evident [inter alial

in ... the development of the precautionary principle'. 265 At the national levet,
there have also been several decisions addressing the status of the precautionary

262 Ibid, para. 123. The Appellate Body noted that in the Gabcikovo-Nagymaros Case, the 1C1
had not identified the precautionary principie as a recently developed norm in the field of
environmental protection, and had declined to declare that such principie could override
the obligations of the 1977 Treaty: ibid., n. 93.

263 Judgment of 26 July 1987, European Court of Huirían Rights Reports-LV. Art. 6 of the Con-
vention provides that: 'In the determination of bis civil rights and obligations ...everyone
is entitled toa fair	 hearing ... by l a l ... tribunal ...'

2" Ibid., para. 40.
265 Dissenting Opinion of Judge Pettiti, joined by judges Golcukul, Walsh, Russo, Valticos,

Lopes Rocha and Gmbrek.
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principie in international law. In Vellore, for example, the Indian Supreme Court
ruled that the precautionary principie was an essential feature of `sustainable
development' and as such part of customary international law.' By contras[,
a United States federal court appears more restrained in its approach, holding
that the principie was not yet established in customary international law so as
to give rise to a cause of action under the Alien Tort Claims Statute.267

The legal status of the precautionary principie is evolving. There is cer-
tainly sufficient evidente of state practice to support the conclusion that the
principie, as elaborated in Principie 15 of the Rio Declaration and various in-
ternational conventions, has now received sufficiently broad support to allow
a strong argument to be made that it reflects a principie of customary law, and
that within the context of the European Union it has now achieved customary
status, without prejudice to the precise consequences of its application in any
given case. Nevertheless, it must be recognised that international courts and
tribunals have been reluctant to accept explicitly that the principie has a cus-
tomary international law status, notwithstanding the preponderante of support
in favour of that view, and diminishing opposition to it. The reluctante may be
understandable, in view of its inherently commonsensical approach, even if the
practical consequences of its application fall to be determined on a case-by-case
basis.268

Polluter-pays principie

OECD, The Polluter-Pays Principie (1975); H. Smets, 'A Propos d'un ventuel
principe pollueur-payeur en metiere de pollution transfrontiére', 8 Environmen-
tal Policy and Law 40 (1982); S. E. Gaines, 'The Polluter-Pays Principie: From
Economic Equity to Environmental Ethos', 26 Texas International Law »urna! 463
(1991); R. Romi, ` Le Principe pollueur-payeur, ses implications et ses application?,
8 Droit de l'envirortnement 46 (1991); H. 3. Kim, 'Subsidy, Polluter-Pays Principie
and Financial Assistance Among Countries', 34 IWTL 115 (2000).

The polluter-pays principie establishes the requirement that the cosas of
should be borne by the person responsible for causing the pollution. The

266 Vellore Citizens' Welfare Forum v. Union of India and Others, Writ Petition (C)
No. 914 of 1991 (Kuldip Singh and Faizanuddin II), Judgrnent of 28 August 1996,
paras. 10, 11 and 15. Cf. Narmada Bachao Antiolan v. Union of India and Others,
Supreme Court of india, ludgment of 18 October 2000 (www.narmada.orgisardar-
sarovar/scsuling/ majo rity.judgment.doc).

262 Beanaly. Freeport-Memoran, 969 F Supp 362 at 384 (US District Court for Eastern District
of Louisiana, 9 April 1997) ('the principie does not constitute Jan] international tort for
which there is universal consensus in the international community as to iitsl binding
status and las] conteni'); affirmed 197 F 3d 161 (US Court of Appeals for the Fifth
Circuir, 29 November 1999).

262 In this sense, see Separate Opinion of Judge Treves, n. 251 aboye para. 9.
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meaning of the principie, and its application to particular cases and situations,
remains open to interpretation, particularly in relation to the nature and extent
of the costs included and the circumstances in which the principie will, per_
haps exceptionally, not apply. The principie has nevertheless attracted broad
support, and is closely related to the rules governing civil and state liability for
environmental damage (as described in chapter 18 below), the permissibility
of certain forms of state subsidies, and the recent acknowledgment in various
instruments by developed countries of the 'responsibility that they bear in the
International pursuit of sustainable development in view of the pressures their
societies place on the global environment', as well as the financial and other con-
sequences that flow from chis acknowledgment.' The practical implications
of the polluter-pays principie are in its allocation of economic obligations in
relation to environmentally damaging activities, particularly in relation to lia-

the use of economic instruments, and the application of rules relating
to competition and subsidy.271

The polluter-pays principie has not received the same degree of support
or attention accorded over the years to the principie of preventive action, or
the attention more recently accorded to the precautionary principie, although
its use is now being taken up in other regional agreements. 272 It is douhtful
whether it has achieved the status of a generally applicable rule of customary
international law, except perhaps in relation to states in the EC, the UNECE and
the OECD. The strong objections of some countries to the further development
of the polluter-pays principie, particularly for international relation, is evident
from the compromise language adopted by Principie 16 of the Rio Declaration,
which provides that:

National authorities should endeavour to promote the internalisation of
environmental costs and the use of economic instruments, taking into
account the approach that the polluter should, in principie, bear the costs
of pollution, with due regard to the public interests and, without distorting
international trade and investment.

This test, which falls short of [he more specific language of EC, OECD and
UNECE instruments, includes language which limits the extent of any obli-
gation which might apply to states.' This derives, at least in part, from the
view held by a number of states, both developed and developing, that the

269 1992 Rio Declaration, Principie 7.
See Institut de Droit International, Resolution on Responsibility and Liability ander
International Law for Environmental Damage, Art. 13,37 ILM 1473 (1998).

271 See respectively chapters 18, pp. 904-38 below; chapter 4, pp. 158-67 aboye; and chapter
19, pp. 1010-17 bel".

272 See e.g. 2002 North-East Pacific Convention, Art. 5(6)(b).
273 See WSSD Plan of Implementation, para. 14(b ),
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polluter-pays principie is applicable at the domestic level but does not govern
relations or responsibilities between states at the international leve!.

The polluter-pays principie in treaty law can be traced back to some of
the first instruments esta blishing minimum rules on civil liability for damage
resulting from hazardous activities. The conventions on civil liability for nuclear
damage, the [960 Paris Convention and the 1963 IAEA Liability Convention,"
were influenced by the desire to channel compensation from those responsible
for the activity causing damage to the victims. Under the 1969 CLC, however, the
shipowner is preciuded from relying on the limitation ofliability if the incident
occurred as a result of his actual fault or	 Similarly, the Preamble
to the 1971 Oil Fund Convention reflects the consideration that the economic
consequences of oil pollution damage should be borne by the shipping industry
and oil cargo interests.'

OECD

The first international instrument to refer expressly to the polluter-pays princi-
pie was the 1972 OECD Council Recommendation on Guiding Principies Con-
cerning the International Economic Aspects of Environmental Policies, which
endorsed the polluter-pays principie to allocate costs of pollution prevention
and control measures to encourage rational use of environmental resources and
avoid distortions in international trade and investment." The Recommenda-
tion defined the principie in a limited sense to mean that the polluter should
bear the expenses of carrying out the measures deemed necessary by public
authorities to protect the environment:

In other words, the cosí of these measures should be reflected in the cosí of
goods and services which cause pollution in production and/or consump-
tion. Such measures should not be accompanied by subsidies that would
create significant distortions in international trade and investment.'

The 1972 Recommendation does not, on the face of it, apply to the costs of
environmental damage. In 1974, the OECD Council adopted a further Rec-
ommendation on the Implementation of the Polluter-Pays Principie which
reaffirmed that the principie constituted a 'fundamental principie' for mem-
ber countries, that aid given for new pollution control technologies and the

274 Chapter 18, pp. 905-12 below.
775 Art V(2), chapter 18, pp. 913-15 below; see also 1977 Civil Liability for Oil Poilution

Convention, Art. 6(4).
774 Chapter 18, pp. 915-22 below.
777 OECD Council Recommendation C(72)128 (1972), 14 ILM 236 (1975).
775 Ibid., Annex, para. A.4. The Council further recommended that 'as a general rule, Member

countries should not assist the polluters in bearing the costs of pollution control whether
by mean of subsidies, tax advantages or other measures'.
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development of new pollution abatement equipment was not necessarily in-
compatible with the principie, and that member countries should strive for
uniform observante uf the principie?' The 1989 OECD CounciPirecommen
dation on the Application of the Poli uter-Pays Principie to Accidental Pollution
extends the principie to implY that the operator of a hazardous installation
should bear the cost of reasona ble measures to prevent and control accidental

pollution from that installati on which are introduced by public authorities in
conformity with domestic law prior to the occurrence of an accident.' Accord-
ing to the Recommendation, however, this does not necessarily require that 'the
costs of reasonable measures to control accidental pollution alter an accident

should be collected as expeditio usly as possible from the legal or natural person
who is at the origin of the accident'. Such a domestic legal requirement is mes/
`consistent with', rather than implied by, the principle.'' Examples of specific
applications of the polluter-pays principie cited by the 1989 Recommendation
include adjusting fees or Laxes payable by hazardous installation to cover more
fully the cost of certain exceptional measures taken by public authorities to

prevent and control accidenta l pollution, and charging to the polluter the cost

of reasonable pollution contro l measures decided on by public authorities fol-
lowing an accident tu avoid the spread of environmental damage and limit the

release of hazardous substanc es (by ceasing emissions at the plan[), the poi-' r
lution as such (by cleaning or decontamination), or its ecological effects (by

rehabilitating the polluted environment) 
252 The Recommendation also pro-

vides guidance on 'reasonable ' measures: they depend on 'the circumstances

under which they are implemen tad , the nature and extent of the measures, the
threats and hazard existing when the decision is taken, the laws and regulation

in force, and the interests which must be protectecE 2" The Recommendation
cites certain exceptions to the principie, including the need for rapid imple-

mentation of stringent measures for accident prevention (provided this does

not lead to significant distorti ons in international trade and investment), or if -

strict and prompt implement ation of the principie would lead to severe socio-
economic consequences?" The application of the principie does not affect
the possibility under domestic law of requiring the operator to pay other costa

279 C(74)223 (1974), Patas. 1( 1), 11(3) and 111(1), 14 ILM 234 (1975).
1181 C(89)88 (Final), 281LM 1320 (1989); Appendix Cuiding Principies Relating to Accidental

Pollution, para. 4; these are measures taken to prevent accidenta in specific installatioas

and te limit their consequences for Munan health and the environment, including safety
measures, emergency plans, carrying out clean-up operations and minimising ecological
effects, but not including humanitarias measures or measures to compensate victims for •

economic consequences: para. 8.
2111 Para. 5.	 •

282 Paras. 10 and 11; pooling by operators of certain financial risks is considered to be

`consistent' with the Principie: para. 13.
283 	 12.	 284 Paras. 14 and 15.
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connected with the public authorities' response to an accident, or compensation
for future costs of the accident. "5

European Community

The polluter-gays principie is also established under EC law. The EC adopted

the princip ie in its first programme of action on the environment in 1973.886
Two years later, the EC Council adopted a Recommendation regarding cost

allocation and action by public authorities on environmental matters which
recommended that the EC at Community level and the member states in their
national environmental legislation must apply the polluter-pays principie, ac-
cording to which

natural or legal persons governed by public or private law who are respon-
sible for pollution must pay the costs of such measures as are necessary to
din-Sate that pollution or to reduce it so as to comply with the standards
or equivalent measures laid down by the public authorities.28'

This formulation is broader than early OECD recommendations in respect of
the costs which might be covered by the principie. The EC Council Recom-
mendation, which is not legally binding, identifies standards and charges as the
major instrumenta of action available to public authorities for the avoidance
ofpollution, allows certain exceptions to the principie, and says which acts will
not be considered to be contrary to the principle. 288 In 1986, the EEC Treaty

amended to provide that EC action relating to the environment shall be
based on the principie that 'the polluter should pay'.' In 1992, the EC member
states and EFTA member countries agreed that action by the parties was to be
based on the principie that 'the polluter should pay'. 28° A number of acts of EC
secondary legislation also refer to, or incorporate, the principie,

las Para. 16.	 288 01 C112, 20 December 1973, 1.
2117 Council Recommendation 75/436/EURATOM, ECSC, EEC of 3 March 1975, Almez,

para. 2; 01 L169, 29 tune 1987, 1.
2118 Paras. 5-7.
289 1957 EEC Treaty (as amended) (formerly Art. 130r(2)); see also former Art. 130(s)(5)

of the EEC Treaty as amended by the 1992 Maastricht Treaty, allowing for temporary
derogations and/or financial support 'without prejudice to the principie that the polluter
should pay'. See now Arts. 174(2) and 175(5) of the EC Treaty as amended by the 1997
Amsterdam Treaty.

29° 1992 EEA Agreement, Art. 73(2).
291 See e.g. Directive 75/442, Art. 15 (waste); Directive 94/67, Preamble (incineration

of hazardous waste); Directive 2000/59, Preamble (port reception facilities for ship-
generated waste and cargo residues); Directive 2000/60, Art. 9 (water framework); De-
cision 2850/2000, Preamble (co-operation in the field of accidental or deliberate marine
pollution); the new regulations en Structural Funds, the revised Cohesion Fund and
the pre-accession instrument (ISPA) include provisions to apply the principie lo the

291 and the ECJ
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has occasionally considered its practica! implications." The principie has also
been applied by the European Commission in relation te state aid.293

The polluter-pays principie, or variations thereof, as stated in the OECD
and EC instruments, has also been referred to or adopted in other envi-
ronmental treaties, including the 1985 ASEAN Convention," the 1991 Alps
Convention.' the 1992 UNECE Transboundary Waters Convention,' the
1992 OSPAR Convention," the 1992 Baltic Sea Convention," the 1994
Danube Convention,' the 1994 Energy Charter Treaty 3' and certain EC Di-

rectives. 5t  The 1990 Oil Pollution Preparedness Convention and the 1992
Industrial Accidents Convention describe the polluter-pays principie as 'a gen-
eral principie of international environmental law'." The increased attention
being paid to the polluter-pays principie results, in part, from the greater con-
sideration being given to the relationship between environmental protection
and economic development, as well as recent efforts to develop the use of eco-
nomic instruments in environmental protection law and policy." This is likely
to lead te clarification and further definitions of the polluter-pays principie,
particularly in relation te two issues.

operations of the funds (see Arts. 26 and 29(1)(c) of Council Regulation (EC) 1260/1999
laying down general provisions on the Structural Funds; Art. 7(1) of Council Regulation
(EC) 1264/1999 amending Regulation (EC) 1164/94 establishing a Cohesion Fund; Art.
6(2)(c) of Council Regulation (EC) 1267/1999 establishing an Instrument for Structural
Policies for Pre-Accession). See generally EC Commission, Application of the Polluter
Pays Principie, 6 December 1999.

292 See e.g. Case C-293/97, R. v. Secretary of State for the Environment and Ministry of Agri-

culture, Fishities and Food, ex parte H.A. Standley and Others and D.G.D. Merson and

Others 1 I 999k ECR 1-2603, : paras. 51-2 (the polluter-pays principie refiects a principie of
proportionality, and does not mean that fumen must Cake on hurdens for the elimination
of pollution to which they have not contributed).

293 See European Commission, Community Guidelines on State Aid for Environmental Pro-
tection, 2001 01 C37; chapter 20, p. 1029 below. For its application, see e.g. Commission
Decision 1999/272,1999 01 L109 FU is clearly not compatible with the "polluter pays"
principie enshrined in Anide 130r of the EC Treaty that a polluter should sell bis contami-
nated 'and to ene of his hrms in order to avoid the clean-up costs, that the firmresponsible
for the contamination should file for bankruptcy and that the business activity should be
carried un by the newly estahlished firm').

294 Art. 10(d). -	 293 Art. 2( I ) (the parties respect the polluter-pays principie).
296 Art. 2(5)(b) (the parties shall he guided by the polluter-pays principie 'by virtue of which

costs of pollution prevention, control and reduction measures shall be borne by the
polluter').

292 Art. 2(2)(h) (the parties 'shall apply ... the polluter-pays principie').
295 Art. 3(4) (the parties `shall apply the polluter-pays principle'). See also 1993 Lugano Con-

vention, Preamble; 1994 Agreement on the Protection of the River Meuse, Art. 3(2)(d),
34 ILM 851 (1995); 1996 Protocol to the 1972 London Convention, Art. 3(2).

299
	 2(4).	 399 Art. 19(1).

'°' See e.g. Council Directive 1999/31/EG on the landfill of waste, Art. 10; chapter 13, p. 687
below.

332 Preamble.	 5"2 Chapter 4, pp. 158-67 aboye.
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The first concerns the extent of the pollution control costs which should be
paid by the polluter. Although it seems clear that the principie includes costs
of measures required by public authorities to prevent and control pollution, it
is less clear whether the costs of decontamination, clean-up and reinstatement
would be included. State practice does not support the view that all the costs of
pollution should be borne by the polluter, particularly in inter-state relations.3"
The second issue concerns exceptions to the principie, particularly in relation to
rules governing the granting of subsidies. In this regard, consideration should
be given to the practice of the EC and account taken of the potential role of the
WTO in determining the impact of the polluter-pays principie on its subsidies
rules.3"5

Principie of common but differentiated responsibility

Kiss, 'La Notion de patrimoine common de l'humanité; 175 RdC 99 (1982);
B. Larschan and B. C. Brennan, 'Common Heritage of Mankind Principie in Inter-
national Law', 21 Columbia lournal of Transnational Law 305 (1983); D. Magraw,
'Legal Treatment of Developing Countries: Differential Contextual and Absolute
Norms', 1 Colorado Journal of International Environmental Law and Policy69 (1990);

Attard, Proceedings of the Meeting of the Group of Legal Experts to Examine the Con-
cept of the Common Concern of Mankind in Relation to Global Environmental Issues

(UNEP, 1991); F. Biermann, 'Common Concern of Humankind: The Emergente
of a New Concept of International Environmental Law', 34 Archiv der Volkerrechts
426 (1996); D. French, 'Developing States and International Environmental Law:
The Importante of Differentiated Responsibilities', 49 ICLQ 35 (2000).

The principie of common but differentiated responsibility has developed from
the application of equity in general international law, and the recognition
that the special needs of developing countries must be taken finto account
in the development, application and interpretation of rules of international
environmental law. Principie 7 of the Rio Declaration states the principie thus:

States shall co-operate in a spirit of global partnership tu conserve, pro-
tect and restore the health and integrity of the Earth's ecosystem. In view
of the different contributions to global environmental degradation, states
have common but differentiated responsibilities. The developed countries

104 See generally chapter 18, pp. 890-4 below; examples include the Chernobyl accident
and the 1976 Rhine Chloride Convention, which allocates the costs of pollution abate-
rnent between the polluters (66 per cent) and the victim (34 per cent): see chapter 10,
Pp. 978-82 below.

"5 GATT Dispute Settlement Panel, LIS- Chemicals Kix case (1987), holding that GATT
rules on tax adjustment allow contracting parties to apply the polluter-pays principie but
do not revire it: chapter 19, p. 953 below.
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acknowledge the responsibility that they bear in the international pursuit
of sustainable development in view of the pressures their societies place
un the global environment and of t he technologies and financial resources

they command.

Similar language exists in the 1992 Climate Change Convention, which Provides
that the parties should act to protect the climate system 'on the basis of equity

and in accordance with their comm on but differentiated responsibilities and

respective capabilities'.'
The principie of common but differentiated responsibility includes two ele_

ments. The first concerns the commo n responsibility of states for the protection
of the environment, or parts of it, at the national, regional and global levels -
The second concerns the need to take account of differing circumstances, par-

in relation to each state's contribution to the creation uf a particular

environmental problem and its abilityto prevent, reduce and control the threat.
In practical terms, the application of the principie of common but differentiated
responsibility has at least two consequence s. First, it entitles, or may require,

all concerned states to participate in international response measures aimed at

addressing environmenta l problem s. Secondly, it leads to environmental stan-

dards which impose differing obligations on states. Despite its recent emergence
in the current formulation, the principie of common but differentiated respon-
sibility finds its roots prior to UNCED and is supported by state practice at the
regional and global levels.

Common responsibility

Common responsibility describes the shared obligations of two or more states
towards the protection of a particular environmental resource, taking hato •:-

account its relevant characteris tics and nature, physical location, and historie
usage associated with it. Natural resources can be the 'property' of a single
state, or a `shared natural resource; or subject to a common legal interest, or
the property of no state. Common responsibility is likely to apply where the

resource is not the property of, or under the exclusive jurisdiction of, a sin e

state.
As early as 1949, tuna and other fish were 'of common concern' to the

parties to the relevant treaties by reason of their continued exploitation by those

parties»7 Outer space and the moon, on the other hand, are the 'province

of all mankind';308 waterfowl are 'an international resource'; 309 natural and

cultural heritage 'part of the world heritage of mankind as a whole'; 31 ° the

3°' Art. 3(1).	 3°3 1949 Inter-American Tropical Tuna Convention, Preamble.

	

3°s 	 Outer Space Treaty, Art. 1. 	 309 1971 Wetlands Convention, Preamble.

31 ° 1972 World Heritage Convention, Preamble.
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conservation of wild a nimals is 'for the good of man kind'; " the resources of the
seabed, otean (loor and subsoil are 'the common heritage of mankind';' and
plan[ genetic resources have been defined as 'a heritage of mankind'. 313 Recent
stat e practice supports the emergence of the concept of 'common concern; as
reflected in the 1992 Climate Change Convention, which acknowledges that
`change in the Earth's climate and its adverse effects are a common concern
of humankind', 314 and the 1992 Biodiversity Convention, which affirms that
'biolog ical diversity is a common concern of humankinc11315

While each of these formulations differs, and must be understood and ap-
plied in the context of the circumstances in which they were adopted these
attributions of 'commonality' do share common consequences. Although state
practice is inconclusive as to the precise legal nature and consequence of each
formulation, certain legal responsibilities are attributable to all states in re-
spect of these environmental media and natural resources in accordance with
the attribution by treaty (or custom) of a particular legal characteristic. The
legal interest includes a legal responsibility to prevent damage to it. While the
extent and legal nature of that responsibility will differ for each resource and
instrument, the responsibility of each state to prevent harm to them, in par:
titular by the adoption of national environmental standards and international
environmental obligations, can also differ.

Differentiated responsibility

The differentiated responsibility of states for the protection of the environ-
ment is widely accepted in treaty and other practice of states. It translates into
differentiated environmental standards set on the basis of a range of factors,
including special needs and circumstances, future economic development of
developing countries, and historic contributions to causing an environmental
problem.

The 1972 Stockholm Declaration emphasised the need to consider 'the ap-
plicability of standards which are valid for the most advanced countries but
which may be inappropriate and of unwarranted social cost for the developing
countries: 316 The 1974 Charter of Economic Rights and Duties of States makes
the same point in more precise terms: 'The environmental policies of all states

311 1979 Bonn Convention, Preamble.
312 UNGA Res. 2749 (XXV) of 17 December 1970; 1982 UNCLOS, Preamble (and now the

1994 Agreement Relating to the Implementation of Part XI of UNCLOS).
313 1983 FAO Plant Genetics Undertaking, Art. I; see chapter 11, p. 552 below.
314 Prea mble. See also UNGA Res. 43/53 (1988), 44/207 (1989) and 45/212 (1990), acknowl-

edging that climate change is a 'common concern of mankind' and rejecting the original
proposal M the draft prepared by Malta which described the global climate as the 'common
heritage of mankind'.

1s Preamble.	 316 Principie 23.



should enhance and not adversely affect the present and future development
potential of developing countries.' 31 ' In the Rio Declaration, the international
community agreed that c ie nvironmental standards. management objectives
and priorities should reflect the environmental and developmental context to
which they apply', and that 'the special situation of developing countries, partic-
ularly the least developed and those most environmentally vulnerable, shall be
given special priority'3 18 The distinction is often made between the capacities
of developing countries and their needs.

The differentiated approach is reflected in many treaties. Under the 1972
London Convention, the measures required are to be adopted by parties 'ac-
cording to their scientific, technical and economic capabilities'. 3t9 Other treaties
identify the need to take account of states"capabilities', 32° or their 'economic
capacity' and the `need for economic development' 3 2t or the `means at their
disposal and their capabilities'. 322 The principie of differentiated responsibility
has also been applied to treaties and other legal instruments applying to devel-
oped countries. Examples include the 1988 EC Large Combustion Directive,
which sets different levels of emission reductions for each member state;323
the 1991 VOC Protocol, which allows parties to specify one of three different
ways to achieve reduction;" and the EC Treaty (as amended by the Maastricht
Treaty), which provides that:

Without prejudice tu the principie that the polluter should pay, if a mea-
sute	 involves costs deemed disproportionate for the public authorities
of a member state, the Council shall, in the act adopting that measure, lay
down appropriate provisions in the form of

temporary derogations; and/or
financial support from the Cohesion Fund ...'"

The special needs of developing countries are expressly recognised in other
instruments. 326 Account is to be taken of their 'circumstances and particu-
lar requirements',127 or of their `specific needs and special circumstances',32s
or of their 'special conditions' and 'the fact that economic and social

37 Art. 30; UNGA Res. 3201 (1974).
319 Principies II and 6; see also the 1992 Climate Change Convention, Preamble.
319 Art. II.
32' 1981 Abidjan Convention, Art. 4(1). 	 321 1982 UNCLOS, Art. 207.
322 1985 Vienna Convention, Art. 2(2). 	 323 Chapter 8, pp. 336-9 below.
324 Chapter 8, pp. 329-32 below. 	 323 Article 175(5), and former ArticleI30s(5).
326 1976 Barcelona Convention, Art. I 1(3); 1982 UNCLOS, Preamble.
327 1985 Vienna Convention, Preamble.
329 1992 Climate Change Convention, Art. 3(2) (policies and measures `should be appro-

priate for the specific conditions of each Party and should be Integrated with national
development programmes': Art. 3(41). See now the 1997 Kyoto Protocol, chapter 8,
pp. 368-81 below.

development and eradication of poverty are the first and overriding priori-
ties of the developing country parties'.329

In practical terms, differentiated responsibility results in different legal obli-
gations. The different techniques available to apply it include 'grace' periods
delaying implementation, and less stringent commitments. Under the 1987
Montreal Protocol, the special situation of developing countries entitles them,
provided that they meet certain conditions, to delay their compliance with con-
trol measures." Under the 1992 Climate Change Convention, the principie
of'common but differentiated responsibilities' requires specific commitments
only for developed country parties and other developed parties, and allows
differentials in reporting requirements.' The 1997 Kyoto Protocol applies the
principie of `differentiated responsibility' to OECD countries, setting a range
of different targets depending upon states' historie contribution and capabil-
ities. 332 The special needs of developing countries, the capacities of all coun-
tries, and the principie of'common but differentiated' responsibilities has also
resulted in the establishment of special institutional mechanisms to provide
financial, technological and other technical assistance to developing countries
to help them implement the obligations of particular treaties.333

Conclusions

This chapter illustrates the extent to which the practice of states, international
organisations and other members of the international community has given rise
to a body of discrete principies and rules which may be of general application.
Their legal status, their meaning and the consequences of their application to
the facts of a particular case or activity remain open. There are sev' eral reasons
for this. First, they have emerged over a relatively short period of time, some
only within the past fifteen years. Secondly, each has emerged in the context of
sharp differences of view as to what they mean in practice, and what they should
mean. And, thirdly, the extent to which state practice interprets and applies
these principies and rules is still evolving, and requires further consideration
by reference to what states do both at the national level and in their international
affairs. Nevertheless, rational arguments can be made in favour of each having
significant legal consequences, and, as has been seen in the chapter, states and
international courts and tribunals have increasingly been prepared to rely upon
some of these principies and rules to justify their actions and to enable them
to reach conclusions in their application of substantive legal obligations to

329 1992 Biodiversity Convention, Preamble and Art. 20(4); see also 1992 Climate Change
Convention, Art. 4(7). •

33" Art. SU); see also e.g. 1990 Amendments, Art. IP.
331 Arts. 4 and 12; see further the 1997 Kyoto Protocol, chapter 8, pp. 368-81 below.
332 Chapter 8, pp. 368-81 below. 	 333 Chapter 20, pp. 1021-37 below.
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particular sets of facts. In some cases, such application has had far-reaching
consequences, for example in the Southern Bluefin Tuna cases at the provisional
mensures phase.

The principies and rules of general application which have been described
in this chapter provide a framework to shape the future development of in-
ternational environmental law. Each is important and has its own particular
role. Two principies currently seem particulariy relevant, and are likely to Play
a critical role in determining whether international environmental obligations
play a marginal or a central role in international affairs. The first is that element
of the principie of sustainable development which requires environmental pro
tection to be treated as 'an integral part of the development process and cannot
be considered in isolation from it'. Ifany single provisión of the Rio Declaration
can contribute to the normative development of international environmental
law, this is likely to be it. On the one hand, it can be considered to require
all development decisions throughout the range of human economic activity
to be subjected to critical environmental scrutiny. 1f applied in this way, the
principie of sustainable development could extend the use of the substantive
international environmental norms which have been established over the past
three decades to inform decision-making by all states and international organi-
sations, and result in a further reappraisal of the activities of organisations such
as the WTO which increasingly, in the interpretation and application of their
rules, have regard to legal developments beyond their own legal systems. The
Shrimp/Turtle case indicates the potential for this approach. On the other hand,
this aspect of the principie of sustainable development also requires economic
and other development considerations to be taken into account in developing
and applying those international environmental norms, providing the under-
lying basis for the emergente of the principie of differentiated responsibility.

The second critical principie is the precautionary principie, and its Impact
over time should not be understated. It has already been relied upon, as has
been seen in this chapter, to require a shift in the burden of proof in cases
concerning the conduct of certain especially hazardous activities. The extent to
which it is applied at the international level will serve as a barometer to measure
future developments in international environmental law. Some international
courts have now been willing to apply the precautionary principie, and others
have been willing to do so with stealth. It is surely only a matter of time before ,
other courts follow suit.

7

Human rights and armed conflict

International human rights

C. Stone, Should Trees Have Standing? Towards Legal Rights for Natural Objects
(1974); M. Uibopuu, 'The Internationally Guaranteed Right of an Individual to a
Clean Environment; 1 Comparative Law Yearbook 101 (1977); W. Gormley, Hu-
man Rights and the Environment: The Need for International Co-operation (1976);
J. Bryden, 'Environmental Rights in Theory and Practice', 62 Minnesota Law Re-

view 163 (1978); P. Kromarek (ed.), Environnement et droits de l'homme (1987);
W. Gormley, 'The Legal Obligation of the International Community to Guaran-
tee a Pure and Decent Environment: The Expansion of Human Rights Norms;
3 Georgetown International Environmental Law Review 85 (1991); G. Alfredsson
and A. Ovsiouk, 'Human Rights and the EnvironmerW, 60 Nordic »urna! of Inter-
national Law 19 (1991); 1. Hodkova, 'Is There a Right to a Healthy Environment
in the International Legal Order?', 7 Connecticut Journal of International Law 65
(1991); 13. Shelton, 'Human Rights, Environmental Rights, and the Right to the En-
vironment', 28 Stanford »urna! of International Law 103 (1991); D. Shelton, 'What
Happened in Rio to Human Rights?', 3 Yearbook of International Environmental
Law 75 (1992); Human Rights Watch and National Resources Defense Council,
Defending the Earth: Abuses of Human Rights and the Environment (1992); Sierra
Club Legal Defense Fund, Human Rights and the Environment: The Legal Basis
for a Human Right to the Environment (1992); A. Trindade (ed.), Human Rights,
Sustainable Development and the Environment (1992); R. Desgagne, 'Integrating
Environmental Values into the European Convention on Human Right?, 89 AJIL
263 (1995); A. Boyle and M. Anderson (eds.), Human Rights Approaches to Envi-
ronmental Protection (1996); Earthjustice Legal Defense Fund, Human Rights and
the Environment (2001).

Introduction

As it develops, international environmental law raises many issues already fa-
miliar to international human rights lawyers. In the environmental context,
questions related te the existente and application of minimum international
standards and the proper role of individuals and other non-governmental
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