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General principles and rules

Introduction

This chapter describes the general principles and rules of international environ-
mental law as reflected in treaties, binding acts of international organisations,
state practice, and soft law commitments. These principles are general in the
sense that they are potentially applicable to all members of the internationat
community across the range of activities which they carry out or authorise and
in respect of the protection of all aspects of the environment. From the large
body of international agreements and other acts, it is possible to discern general
rules and principles which have broad, if not necessarily universal, support and
are frequently endorsed in practice, These are:

1. the obligation reflected in Principle 21 of the Stockholm Declaration and
Principle 2 of the Rio Declaration, namely, that states have sovereignty over
their natural resources and the respensibility not to cause transboundary
environmental damage;

. thé principle of preventive action;

. the principle of co-operation;

. the principie of sustainable development;

. the precautionary principle;

. the polluter-pays principle; and

. the principle of common but differentiated responsibility.

S R

In the absence of judicial authority and in view of the conflicting interpre-
tations under state practice, it is frequently difficult to establish the pararneters
or the precise international legal status of each general principle or rule. The
application of each principle in relation to a particular activity or incident, and
its consequences, must be considered on the facts and citcumstances of each
case, having regard to several factors including: the source of the principle;

- its textual content and language; the particular activity at issue; the environ-
mental and other consequences of the activity; and the circumstances in which
it occurs (including the actors and the geographical region). Some general

© principles-or rules reflect customary law, others may reflect emerging legal
obligations, and yet others might have a less developed legal status. In each
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case, however, the principle or rule has broad support and is reflected in exten-
sive state practice through repetitive use of reference in an international legal
context.

Of these general principles and rules, Principle 21/Principle 2 and the co-
operation principle are sufficiently well established to provide the basis for an
international cause of action; that is to say, to reflect an international custom-
ary legal obligation the violation of which would give rise o a free-standing
legal remedy. The same may now be said generally in respect of the precau-
tionary principle in the European context, and perhaps also more globally in
respect of particular activities or subject areas. The status and effect of the
other principles is less clear, aithough they may bind as treaty obligations or, in
particular contexts, as customary obligations. Whether they give rise to action-
able obligations of a general nature is open to question. Finally, the principles
and rules described in this chapter should be distinguished from the general
principles described in chapter 4,' as well as the substantive rules establishing
environmental standards (Le. air and water quality, conservation of biodiver-
sity) and rules establishing techniques for implementing those standards (Le.
environmental impact assessment, participation in decision-making, access to
information, economic instruments).

Principles and rules

References to principles and rules of general application have long been found
in the preambular sections of treaties and other international acts, and in the
jurisprudence of international courts and tribunals. More recently, however,
principles of general or specific application have been incorporated into the
operative part of some treaties. Article 3 of the 1992 Climate Change Con-
vention lists ‘Principles’ intended to guide the parties ‘[i]n their actions to
achieve the objective of the Convention and to implement its provisions’ Arti-
cle 3 of the 1992 Biodiversity Convention introduces the text of Principle 21 of
the Stockholm Declaration as the sole ‘Principle’. The EC Treaty, as amended
in 1986, 1992 and 1997, sets forth principles and rules of general applica-
tion in Article 174{2) {formerly Article 130r). Other treaties follow a similar
approach.?

What consequences flow from the characterisation of a legal obligation as2
legal principle ora legal rule? This question has hardly been addressed in detail
by international courts and tribunals, and apparently not at all in the context
of environmental principles. The Umpire in the Gentini case, in 1903 adopted

1 See chapter 4, pp. 150-2 above.

7 Sec e 1992 OSPAR Convention, Art. 2 (General obligations}; 1992 Baltic Convention
Art. 3 (Fundamental principles and obligations); 1992 Watercourses Convention, Art. 2
{General provisions); 1992 Industrial Accidents Convention, Art. 3 (General provisions):

* Ibid, 376.
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the following distinction, whi
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Sovereignty over natural resources and the responsibility not
to cause damage to the environment of other states or to
areas beyond national jurisdiction

B. Bramsen, *Transnational Pollution and International Law’, 42 Nordisk tidsskrift

Jor driteragtional Rer 153 (1972) L. K. Caldwell, ‘Concepts in Development of In-

ternational Envirormental Policies, 13 Natural Resources Journal 190 (1973); M.

5. McDougal and . Schneider, “The Protection of the Environment and World

Public Order: Some Recent Developinents, 45 Mississippi Law Journal 1085 {1974);
G. Handl, *Territorial Sovereignty and the Problem of Transnational Pollution’, 69
AJIL 50 {(1975); A. Adede, “United Nations Efforts Toward the Development of
an Environmental Code of Conduct for States Corncerning Harmonious Utilisa-
tion of Shared Natural Resources’, 43 Albany Law Review 448 (1979); OECD, Legal
Aspects of Transfrontier Pollution (1977), A. L. Springer, The International Law of
Pollution: Protecting the Global Enviromment in a World of Sovereign States (1983);
‘Carpus of Principles and Rules Relative to the Protection of the Environment
Against Transfrontier Pollution Established by the French Speaking Section’ in
Centre for Studies and Research in International Law and International Relations,
Hague Academy of International Law, La Pollution Transfrontigre et le Droit Inter-
national (1985), 27; World Commission on Environment and Development, Qur
Common Future (1987): R. 1. Munro and I. Lamnmers, Environmental Protection and )
Sustainable Development: Legal Principles and Recommendations (1987); Shimizu,
‘Legal Principles and Recommendations on Environmental Protection and Sus-
tainable Development, 14 Nippon Seikyo Kenkyusho-Kiyo 13 (1990); E Perrez,
“The Relationship Between Permanent Sovereignty and the Obligation Not to
Cause Transboundary Environmental Damage’, 26 Environmental Law 1187 (1996);

N. Schrijver, Sovereignty Over Natural Resources (1997); F. Perrez, Co-operative

Sovereignty: From Independence to Interdependence in International Environmental
Law (20001,

The rules ofinternational environmental law have developed within the context
of two fundamental objectives pulling in opposing directions: that states have
sovereign rights over their natural resources; and that states must not cause

- damage to the environment. These objectives are set out in Principle 21 of the

Stackholm Declaration, which provides that:

States have, in accordance with the Charter of the United Nations and
the principles of international law, the sovereign right to exploit their
OWN resources pursuant to their own environmental policies, and the

. Sands, “The New “Architecture of International Environmental Law™ {or “The Law

nge Case of the Missing Green Glasses™)” RBDT 512 (1997). See also
n Environment and Development (2000).

Professor and the Stra
the [UCN Covenant o
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hin their jurisdiction or control

responsibility to ensure that activities wit
f other States or of areas beyond

do not cause damage to the environment o
the limits of national jurisdiction.

| remains the cormerstone of international environmental law;
states negotiating the Rio Declaration were
develop, scale back or otherwise alter

Principle 2
twenty vears after its adoption,

unable to improve significantly upon,
the language in adopting Principle 2. At UNCED, two words were added to

recognise that states have the right to pursue ‘their own environmental and de-
velopmental policies”. Principle 21 and Principle 2 each comprise two elements
which cannot be separated without fundamentally changing their sense and
effect: the sovereign right of states to exploit their own natural resources; and
the responsibility, or obligation, not to cause damage to the environment of
other states or of areas beyond the limits of national jurisdiction. Taken together
(state practice since 1972 has assiduously avoided their de-coupling), they es-
tablish the basic obligation undertlying international environmental law and the
source of its further elaboration in rules of greater specificity. That Principle 21
reflects customary kaw is now confirmed by the ICJs 1996 Advisory Opinion
on The Legality of the Threat or Use of Nuclear Weapons.

Sovereign rights over natural resources

The principle of state sovereignty allows states within lirits established by inter-
national law to conduct or authorise such activities as they choose within their
territories, including activities which may have adverse effects on their own
environment. This fundamental principle underlies the first part of Principle
21/Principle 2. The extension of the sovereignty principle into environmental
affairs pre-datesthe Stockholm Declaration and is rooted in the principle of per-
manent sovereignty over natural resources as formulated in various resolutions
of the UN General Assembly regularly adopted after 1952."* These resolutions
were closely related to arrangements between states and foreign private com-
panies for the exploitation of natural resources, particularly oil and minerals,
in developing countries. They addressed the need to balance the rights of the
sovereign state over its resources with the desire of foreign companies to ensure
legal certainty in the stability of its investment.!? A landmark resolution was
adopted by the UN General Assembly in 1962, when it resolved that the ‘rights
of peoples and nations to permanent sovereignty over their natural wealth and
resources must be exercised in the interest of their national development of
the well-being of the people of the state concerned’ "’ The resolution reflects
the right to permanent sovereignty over national resources as an international

11 Geg e UNGA Res, 523 (VT) (19501 Res, 626 (V) (1952); Res. 837 (IX) {1954); Res, 1314

(X1 §1958); Res. 1515 (XV)y {1960).
i1 gee chapter 19 below. BOINGA Res. 1803 (XVID) (1962).

T -
AL S(1). CE the 1983 FAO Undertaking on Plant (
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legal right, and has .
) as been accepted by some i i i
: inter : i
customary international law. !t ' retionaltribunals & refecting
Byt L o
natuil_ﬂhfelsiﬂ)s, limits to the application of the principle of state sovereignty over
: urces were emerging as the internati i
tonal community r i

nat _ ' 1 ecagnised
e dfto <o opflmté to protect the environment. In 1972, before tylrle Stogckhoh:

-onference, the UN General Assembl

. y declared that ‘each

right to formulate, in accord: ith i e

, ordance with its own particular situati '
rish tate, i : _ particular situation and in full
eni,iz;:-:t otf’fgs natlonal'scver_mgnty, 1ts own national policies on the human
cavironn 'cnd. The rt?ia.u.olnsh_lp between permanent sovereignty over natural
sources and responsibilities for the environment was formall i
e y recognised by
The import: :
el l!Jl?rtance plac‘ed I;oy states on the principle of permanent sovereignty
ak resources is also reflected by its f i ion, i

over natur irce : y requent invocation, in vari
fore :_:r t:n [lg;emauonal environmental agreements and during their nego?igs
- The 1933 London Conventign .

affirmed that all animal i

) ! troph ‘

o t : phies were ‘the
Eosrtz of the Government of the territory concerned’’ The 1971 Ramsar
“ wet:; ujjrl erp(}msased that the inclusion of national wetland sites in its List
° ws an ‘1d not prejudice the exclusive sovereign rights of . . . the part
TimboseA territory the wetland is situated’?” The 1983 International TrcnP ica}l’
Tl elr greemel:l!tﬂrecal!ed ‘the sovereignty of producing members over f’hei
na ra' resolurces. Re.cent treaties also refer to the sovereign rights of state:
venlt'lnatura resozrc;s in their territory: the Preamble to the 1989 Basel Con

lon recognised that ‘all states have ign ri .

: the soverei h
tyntion recogn . gn right to ban the entry or
p[.e[;(,ﬁ !;ll ott f(thelgn hazardous wastes and other wastes in their territory’ﬁhe

€ to the 1992 Climate Chan i .
| ge Convention reaffirmed ‘the princi
sovereignty of states in internati imote e of
rnational co-operation t i
o of states in : on to address climate change’,
‘SOVEIIZ?Z Blf)(:lwermty (,()HVCI]FIOH more specifically reaffirmed that states hfve
gn nights . . . over their natural resources’ and that ‘the authority to

dete mnine access to gelle 1IC resources rests with the nationa g(!Velll] 1€NLS all(l
S i
15 Slejec.t to ]latl()lldl IEnglatl()Il. °

Sovereignty and extra-territoriality

The sovereign ri i
ex&n(]) fIreignfnght to exploit natural resources includes the right to be free from
ernal interterence over their exploitation. This inci
o : their pl on. This aspect of Principle 21/Princi-
gf enﬂ:)l;)ught d1-lnto question in disputes over the extra-territorial application
mental laws of one state to activities taking place in areas beyond its

14
Texaco Gverseas Petrolewm ult
E rum Co. and California Asiaiic O Co {
sxaca ( : ! so.v. Lib
%‘;‘1... 87: Kuwait v. American Independent O Co., 21 [LM 9;‘:( ]‘;8}2%;’ I3 (o,
. CrA Res. 2849 (XXVI) (1971). " Art. 9(6 17 .
e ; 7 re. 96}, Art, 2(3).
- L. dee now 1994 International Tropical Timber Agreement, Art. ]

15
!

At he Ao senetic’ Resources and the
mg o ‘e.l'pretdrmn.remgmsmg that plant genetic resources are a ‘co heri ool
ankind’: chapter L1, p. 551 below. mmon hertage of
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national jurisdiction, cither within the jurisdiction of another state or in activ-
arisdiction, In 1893, the arbitra} tribunal in the Fur Seals
Arbitration tejecied a claim by the US to be entitled to protect fur seals in areas
beyond the three-mile limit of the territorial sea and the right to interfere in the
internal affairs of other states to secure the enjoyment of their share in the ‘com-
mon property of mankind’* Nearly one hundred years later, the US banned
the import of yellow-fin tuna caught by Mexican vessels, in Mexico's exclusive
economic zone and on the high seas, with purse-seine nets the compliance of

which with US environmental protection standards could not be proved. This

‘extra-jurisdictional’ application- of US environmental standards was rejected
GATT, holding that 4 country ‘can .

by a GATT panel as being contrary to the

effectively control the production or consumption of an exhaustible natural
resource only to the extent that the production or consumption is under its
jurisdiction’ and that to allow the ‘extra-jurisdictional” application of its envi-
ronmental law would allow the US to ‘unilaterally determine the conservation
policies” of Mexico.?! More recently, however, the WTO’s Appellate Body has
ader approach, and recognised the existence of a ‘sufficient nexus’
urtles located in Asian

ities bevond national j

taken a bro
between migratory and endangered populations of sea-t
waters and the United States to allow the latter to claim an interest in their con-
.22 The traditional and absolute prohibition on extra-territorial (or
extra-jurisdictional) application of national environmental laws recognised by
the earlier decisions is consistent with the principle of absolute sovereignty
over natural resources. Those decisions do not rest easily, however, witha mote
modern conception of an ecologically interdependent world in which limits
are placed on the exercise of sovereignty or sovereign rights, an approach with
which the Appellate Body seemed sympathetic.

In the absence of generally accepted international standards of environ-
mental protection and conservation, states with strict natjonal environmental
standards may seek to extend their application to activities carried out in ar-
eas beyond their territory, particularly where they believe that such activities
cause sighificant environmental damage to shared resources (such as migratory
species, transboundary watercourses, ot air quality and the climate systemn) or
affect vital economic interests. For ‘shared natural resources’ such as the high
seas and atmosphere it will often be difficult, if not impossible, to draw a
clear Kine between natural resources over which a state does and does not have
sovereignty or exercise sovereign rights. In such circumstances, it is unlikely that
the principle of territorial sovereignty, Or permanent sovereignty over natural

servatio

M Chapter 11, pp. 561-6 below. M Chapter 19, p. 956 below.

22 Shrimp/Turtle case, para. 133 (the decision is difficult 10 square with the Appellate Body's
claim that it was not ‘pass{ing] upon the question of whether there is an implied jurisdic-
tonal limitation in Article XX(g}, and, if so, the nature or extent of that limitation’). Se&
further chapter 19, pp. 961-73 below.
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resources, can provide much assistance i ing ri
: nce in allocating ri ibiliti
ot states over environmentat policy. B riehtsand responsibiliie
,—].h L -y - ‘ . .
. .e' permmlbmt){ nt.th.e extra-territorial application of national laws re-
_ ]ti t:s 4 open question in international faw. The PCIT has stated that ‘the first
ru; orf]most restriction imposed by international law upon a state is thalt5
aling the existence of a permissive r s
ssive rule to the contrary — it ma ise |
B f . : y not exercise its
gv f:rtm mfy form in the territory of another state outside its territory except
oV virtue of a permissive rule derived f i i
‘ < of rom international custom or fi
convention’™ However, in the s bat inter.
! \ ¢ same case the PCIJ went on t i
somwenfion.” However, } 0 state that ‘inter-
na tdl 1 1:v a:i 1thhtand:. at present’ does not contain ‘a general prohibition to
states to extend the application of their law jurisdi
s and the jurisdiction of thei
ares : . ‘ . n of their courts
o Srr:ms,l [lnmperty‘and acts outside their territory” and that the territorialit
mea:s ‘1:1';‘1 a\;v was tr:ot an absolute principle of international law and by ng
incides with tercitorial sovereignty 2
1c] gnty.“* Subsequent stat i
well as decisions of i ; . ate practice, as
/ Cl as decisions of international tribunals, has not determined pll?ecisely ,the
circumstances i
territor:;t;:ﬁt:sl 1? whtmh };1 state may take measures over activities outside jts
elation to the conservation of sha
itory red resources. In the Fisheri
" ' . er
g;?ts\d;i“;(m-msej Spain challenged the application and enforcement by Czina:‘]i:
! $ 1: ttr;lee, iL(rfnscrvatmn legislation in areas beyond its exclusive economic
zone, but the 1C] declined jurisdiction, :
: . ion, and the case did not
sone. but the 1C] juw L and reach the mer-
o ,ﬁdi ::t,' The right (')f states to exercise jurisdiction, either by legislation or -
ation, over activities in other state i ‘
djudic 0 $, OT in areas beyond national ju-*
lrlsd;cltmnl. which are harmful to the environment at the global regionallgr
oca justi '
o ;\\;ﬁ , cot;ld bj justified on several grounds. First, corporations carrying
ctivities abroad might be subject to th i
ivitie: _ : e environmental laws of thei
of registration or incorporati i nality’ princisle
poration, by application of the ‘nationality’ princi
0L efisuan T nationality’ principle
° S)tutrls;:hcuon. international law does not, according to Oppenheimpprevgnt
ate from exercising jurisdiction within i :

: t 1n its own territory over i i
(including corporation idet e e onals
s) who reside in a foreign state, alth
ncluding orpo g state, although the power to en-

epends upon the nationals being in th itorial jurisdi
force suchla 1ds up nati gin the territorial jurisdiction
tiond;tl'?}% a::setsf the;em against which judgment can be enforced.?® The applica
¢ ‘mationality” principle is likely ¢ iff . .
. ) o cause difficulty, h i
foreigner abroad mi j . Ficton of the b
might be subject to the conc jurisdicti )
broad urent jurisdiction of th
state of registration or | i e
‘ incorporation and the host state i ich i i
ool re . | . in which it carries out
ctivities, with the home state having more stringent rules of environmental

B
. C(]]‘]t'u) case { France v. Turkey), PCIJ Ser. A, No. 10, 19-20 ¥ [pid
. g aple;l' 3 p. 201 above; chapter 11, pp. 567-8 below. -
Agf;nyg:u;,‘;n’l.!l. P.urt 1, 4(12‘. In apptication of this approach, see Dow Chemical Co. v.
wurkclr.; o d fl;74 at 68? {Texas .[990)’ where a Texan court held that Costa Rjcan farm
s were entitled to bring a claim for injuries caused by a pesticide manufactured i
| : in

the United States and P
h exported to Costa Ricy jurisdicti
Ch'lp[ 5. O 1 low. sta Rica, On enforcement ]unsdlctmn genera Uy, se¢
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protection.”” This will lead to jurisdictional disputes where‘ some states u;e
lower standards of environmental protection perhaps to gain economic ?t-
vantage and attract foreign investment, and other st'ates appl)_{ the nattglnarloy_(
principle and require their companies to app.ly. r}atlonai env?'o-nmen pS g
tection rules wherever they carry out their activities. [nl such urL.umstau.cte;1 ,.t\
has been suggested that the home state must not require corr.lpllanafe v;l y I.;t;
laws at the expense of its duty to respect the territorial sovereignty © 't € ol;
state. When faced with such a conflict a court would be likely to bl-zlxla;ce the
pubiic policy of the home state, the interests of the host state, and the . amlag:l
{o international comity if it gave precedence to the laws qf the hor_rlle Stldtf', an
only accord priority to those laws ‘where the balanFe of interest ¢ ear y 1eiq. m1
that direction'™ The factors applied by a court will also’ need to delapp 1:;:1
by reference to the environment which is being affected or damage;l Ttwou
be difficult to justify 2 home state’s taking medsures where only t e en?rtrc?n(i
ment of the host state was being damaged. But if the damage was bfam_g cause
to the environment of the home state or to areas beyond nauon?l ]unsdlctll(m
{global commons) then the home state might have a stronger basis for asserting
jurisdiction extra-territorially. .
]urzfsﬁiftll;)trtler situation creatZs a second possiblg. b.a§is for ;?llowmg_ the ext}n:-)
territorial application of national laws: where activities carried o.uthmbon;s;dtc
have, or are likely to have, ‘effects” in another.sta.te, recourse might be ha tho
the ‘objective’ application of the territor.ial prfncnp(le, oth?rW{se_!(r}ovlvn asd te
‘effects’ doctrine. However, the application of the effech principle is sc'n. 0
have ‘doubtful consistency’ with international law: tl:Le ]‘ustllﬁcatlo‘n fc’rCl fl-sﬁer-
tions of jurisdiction on the basis of an alleged ‘effects'- prmuplf: of juris u.;;on
has not been generally accepted, and the matter is St.lll one of c,ontro.vﬁrsy.b
The extra-territorial application of national enVlronr_ner-ltal laws : a}s1 ;e{cln
particularly controversial in relation to trade issues. Pr1nc1?le 120 t[eh-lﬁ
Declaration declares that unilateral actions a}ddressmg erw1r0ndmenta Fdad,
lenges ‘outside the jurisdiction of the importing country shoul bl?e acx{m e'n
and that ‘environmental measures should, as far as possible, be based on a
international consensus. The Rio Declaration and Agenda 21 do not, 1}11‘0\rl;n:vcc;:r
prohibit per se all unilateral environmental measures, an approathj:vmlie::zjn
appears to have been endorsed by the WTO Appellate Body, su jec o e
conditions being satisfied. The same approach h;las been .taken in the >0
Plan of Implementation.*® The challenge for the international community

T On this point, see the OECE Guidelines on Multinutimmls}:h;lptcrl}‘ p.b1()5(.:n, izg.;'[:l(;v;;f

: heirm, v A64—6, citing, inter alia, Timberlane Lumber Co. v.

¥ QOppenheim, vol. [, Part 1, 4646, citing, miter auz, : . o
/\Lgrim 66 ILR, 270 (1976-7); Laker Airwaysv. Pan American World Airways 23 ILM 7
at 751 (1984). R . N

= i)ppen(heim )vol. 1, Part 1, 475, That said, the decision in Shrimp Turres may be seen t© be
connected to the application of the ‘effects’ doctrim'.-: see n. 22 ulmve).

¥ Para. 95 (restating the language of the Rio Declaration and Agenda 210.
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Coming years will be to determine the circumstances in which, in the absence of

international consensus on agreed environmental standards, a state will be per-

mitted, under the general rules of international law and specific WTO rules, to
* adopt unilateral environmental measures and apply them extra-territorially.?!

Responsibility not to cause environmental damage

The second element of Principle 21/Principle 2 reflects the view of states that
they are subject to environmental limits in the exercise of their rights under
the principle of permanent sovereignty over natural resources. In the form
presented by Principle 21/Principle 2, the responsibility not to cause damage to
the environment of other states or ofareas beyond national jurisdiction has been
accepted as an obligation by all states;* without prejudice to its applications on
a case-by-case basis, following the ICJ's 1996 Advisory Opinion on The Legality
of the Threat or Use of Nuclear Weapons there can be no question but that
Principle 21 retlects a rule of customary international law, placing international
legal constraints on the rights of states in respect of activities carried out within
their territory or under their jurisdiction.

Saying that Principle 21/Principle 2 reflect customary international law is
not, however, decisive, and will be of only partial assistance in support of
an international claim. In the context of activity which causes pollution and
environmental degradation, Principle 21/Principle 2 indicate the need to ad-
dress other questions: what is environmental damage? What environmental
damage is prohibited (any damage, or just damage which is serious or sig-
nificant)? What is the standard of care applicable to the obligation (absolute,
strict ‘or fault)? What are the consequences of a violation (including appro-
priate reparation)? And what is the extent of any liability (including mea-
sure of damages)? These and related questions are considered in chapter 18
below.

The responsibility of states not to cause environmental damage in areas
outside their jurisdiction pre-dates the Stockholm Conference, and is related
to the obligation of all states ‘to protect within the territory the rights of other
states, in particular their right to integrity and inviolability in peace and war’*
This obligation was subsequently relied upon, and elaborated, by the arbitral
tribunal in the much-cited Trail Smelter case, which stated that:

% 0n the trade/environment issue, see chapter 19, pp. 940-1009 below; Agenda 21, para,
39.3(d) includes a number of factors applicable to trade-related environtmental measures
which may also provide guidance on the permissibility of other exira-territorial environ-
mental measures: see chapter 19, p. 1008 below.

* For an excetlent zccount of the negotiating history of Principle 21, which tends to support
this view, see L. Sohn, “The Stockholm Decliration on the Human Environment, 14
Harvard International Law Journel 423 at 485-93 (1972)

* PCA, Palmas Case, 2 HCR (1928) 84 at 93.
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Under the principles of international law . . . no state hl:lS thc rlglht ;onul:;
or permit the use of territory insuch a manner as to cause m;ury‘.)y uhel
in or to the territory of another of the propetties uT persous theru‘n. w ‘;
the case is of serious consequence and the injury is established by clear an

. . M
convinang evidence.

Most writers accepted this formulation as a rule of customary mtlimztl(:s;::
law and it was cited, with apparent approval, b)_! Judge de Castro in 1:,' dl.b‘d '
in the Nuclear Tests case.® In that case, Australia had aske_d the ICJ to adju E
and declare that the carrying out of further atmospheric nuc};:lr tesi;s wfui
inconsistent with applicable rules of international 1:‘1w and vnfo.ul ‘ effm(ia\gfver
“n so far as it involves the modification of the physical conditions of an er
Australian territory [and| pollution of the atmn:qphere and of the I’_ES.OI;_I‘:}:S
of the seas’* The Rapporteur to the [LA Committee on Lega_l‘AspeL;s onde:i
Environment concluded from an examj;mtmn that state practice was tou

rule in the Trail Smelter case. _ . _

UP‘I’: g:ft consistent state practice is not readily discernible. As will bf}:) seentm
chapter 18, there arc relatively few Cl"dil’l’:lS which haw? been br(()iug:z: lsylsetf? :
relying upon the rule reflected in Prmc.lple 21f‘Pt1nc1ple 2, f_n' ?tion Jeft o
rely upon state practice as evidenced in particular by‘l[laar 1c]-11pfl on in and
support for treaties and other international acts, as well as t eFlr11 emens
as to what they consider to be the extent of their obhg.anong.hnl :EA t%l the
Chernobyl accident in 1986, a discussion under the ausplces.(‘)dt- € EA oy
some light on the views of states, although the record on th}s gic|JTs§ Hone
cannot be considered as representing a comp.rehenswe view. he gef wl
rule relied upon in the Trail Smelter case derives from andexten(s)lt(:ar:c oregSl
principle of good-neighbourliness. Although the UN Charter oeshn [; “;en)i
address environmental issues, Article 74 of the Charte_r reflects the aglr)e e
of the UN members that ‘their policy in their r{\etro’polltan ar‘eas must be n:c;f
on the general principle of good neighbourliness an.d mu:.,tltake accon_lc Lo
‘the interests and well-being of the rest of the. world, in social, ecqnomhl and
commerciai matters’ The principle of good-ne1ghbqurl}ness un'der!lest fe cvgr
of the 1CJ that the principle of sovereignty embodies ‘the obligation of every

iti P ibili Seites
¥ United States v. Canada, 3 RIAA 1907 {1941}; citing Eugleus)nf“ gtlspanszbihty of State
chapte ; hapter 18, pp. 885-6 below.
1928), 80; see chapter 7, p. 318 below; and chap - 485 ow. '
b Eﬁ\usrmlliuv ance(pl‘)?ﬂl) [pCchports 253 at 389. He stated: ‘If it 1sudi:1;lttu.i asagenzlr'zler:‘l;
is a i ibition of the emission by neighbouring propertls
that thete is a right to demand prohibition o . -
noxious fumes, Ehc consequences must be drawn, by an obvious una!ogy, th::jt :ht: ;pgegnsﬂ
is entitled 1o ask the Court to uphold its claim that France should putan ¢nd to
of radio-active fall-out on its territory. g o
1) Pleadings, Nuclear Tests cases, vol. |, 27. see furtl.-ler chapter B, p[.L 3 1[9 )it&c.};::ﬁmn_
7 International Law Association, Report of the Committee on Legal Aspects ¢
ment, 60th Conference Report, 157 at 163.
B Chapter 18, pp. 887-9 below.
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state not to allow its territory to be used for acts contrary to the rights of other
states’™ In the Lac Lanoux Arbitration, involving the proposed diversion of an
international river by an upstream state, the arbitral tribunal affirmed that a

state has an obligation not to exercise its rights to the extent of ignoring the
rights of another:

France [the upstream state| is entitled to exercise her rights; she cannot
ignore the Spanish interests. Spain [the downstreamn state] is entitled to

demand that her rights be respected and that her interests be taken into
consideration.™

The thread was further developed in 1961 when the UN General Assembly
declared, specifically in relation to radioactive fallout, that:

The fundamental principles of international law impose a responsibility on
all states concerning actions which might have harmful biolegical conse-
quences for the existing and future generations of peoples of other states,
by increasing the levels of radioactive fallour.’!

By 1972, shortly before the Stockholm Conference, the General Assembly was
able to direct that the Conference must ‘respect fully the exercise of permanent
sovereignty over natural resources, as well as the right of each country to exploit
its own resources in accordance with its own priorities and needs and in such
a4 manner as to avoid producing harmful effects on other countries 42

The development of the second element of Principle 21/ Principle 2 can also
be traced to earlier environmental treaties. The 1951 International Plant Pro-
tection Convention expressed the need to prevent the spread of plant pests
and diseases across national boundaries.*> The 1963 Nuclear Test Ban Treaty
prohibits nuclear tests if the explosion would cause radioactive debris to be
present outside the territorial limits of the state under whose jurisdiction or
control such explosion is conducted’;** and the 1968 African Conservation
Convention requires consultation and co-operation between parties where de-
velopment plans are ‘likely to affect the natural resources of any other state’*®
Under the 1972 World Heritage Convention, the parties agreed that they would

not take deliberate measures which could directly or indirectly damage heritage

- which is ‘situated on the territory’ of other parties.*®

Principle 21 thus developed earlier state practice, It has been affirmed in
many General Assembly resolutions and acts of other international organisa-
tions. Shortly after the Stockhoim Conference, Principle 21, with Principie 22,
was expressly stated by UN General Assembly Resolution 2996 to lay down the

. ‘basic rules’ governing the international responsibility of states in regard to the

3 Corfu Channel case (UK v. Albania) (1949 IC] Reports 4 at 22.
Spainv. France, 12 RIAA 285. 1 UNGA Res. 1629 (XVT) (1961).
UNGA Res. 2849 (XXV) (1972), para. 4{a), 43 Preamble.

CMARIb). % Ar XVI(LKBY, 1 Art 6(3).
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environment. It was also the basis of Article 30 of the Charter of Economic
Rights and Duties of States, which provides that:

All states have the responsibility to ensure that activities within their juris-
diction or control do not cause damage to the environment of other states
or of areas beyond the limits of national jurisdiction.”

It is endorsed by the 1975 Final Act of the Helsinki Conference on Security
and Co-operation in Europe,*® Principle 3 of the 1978 UNEP Draft Principles,
which requires states to ensure that ‘activities within their jurisdiction or control
do not cause damage to the natural systems located within other states or in
areas beyond the limits of national jurisdiction; and the 1982 World Charter
for Nature, which declares the need to ‘safeguard and conserve nature in areas
beyond national jurisdiction’*® Perhaps more compelling is the reference to
Principle 21 in treaties. It has long been referred t0,” or wholly incorporated,”
in the preamble to several treaties, and was fully reproduced in the operational
partofatreaty, for the first time, as Article 3 of the 1992 Biodiversity Convention
without express limitation to matters within the scope of the Convention.™
Principle 2 of the Rio Declaration is incorporated into the Preamble to the
1992 Climate Change Convention.

Similar language to the second element of Principle 21 also appears in
treaties. The 1978 Amazonian Treaty fudges the issue of the legal status of Prin-
ciple 21, declaring that ‘the exclusive use and utilisation of natural resources
within their respective territories is a right inherent in the severeignty of each
state and that the exercise of this right shall not be subject to any restrictions
other than those arising from [nternational Law’3* The 1981 Lima Convention
goes a little further by requiring activities to be conducted so that ‘they do not
cause damage by pollution to others or to their environment, and that pollution
arising from incidents or activities under their jurisdiction or control does not,
as far as possible, spread beyond the areas where [they] exercise sovereignty and
jurisdiction>* The 1982 UNCLOS transforms the ‘responsibility” into a ‘duty,
although it is unclear what was intended by the change. Under Article 193
of UNCLOS, states have the sovereign right to exploit their natural resources
pursuant to their environmental policies and in accordance with their duty to
protect and preserve the marine environment, UNCLOS shifts the emphasis
from a negative obligation to prevent harm to a positive commitment to pre-
serve and protect the environment. To that end, however, Article 194{2) does
provide that states:

7 UNGA Res. 3281 (XXVII {1974y, ™ 141LM 1292 (1975); 1 August 1975,
" para. 21(e). 51992 Raltic Convention.

511972 London Convention; 1979 LRTAP Convention; 1985 Vienna Conventios.
32 (f UK Declaration, chapter 4, p. 135, n. 50 above.

At IV Sart. 3(3); 1983 Quito LBS Protocaol, Art. XL
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sf_\al_l take all measures necessary to ensure that activities under their juris-
diction or control are so conducted as not to cause damage by pollution
to other states and their environment, and that pollution arising from in-
cidents or activities under-their jurisdiction or control does not spread

beyond the areas where they exercise sovereign rights in accordance with
[the| Convention.™

The 1.98.5 ASEAN Convention goes further, by recognising the second element
of Prm.mple 21 as a ‘generally accepted principle of international law’%
Against this background, the time was plainly ripe for confirmation of the
customary status of the obligation not to cause transboundary environmental
harm. Frz:{nce‘s 1995 announcement of its resumption of underground nuclear
tests provided the unlikely catalyst. In its Order rejecting New Zealand’s request
[he'IC]'stated, somewhat cryptically, that its Order was ‘without prejudice t(;
obhga_uons of States to respect and protect the natural environment, obligations
to v‘vhlch bot.h New :Lealand and France have in the present instance reaffirmed
thelr cor.nmltment'."-" A review of the pleadings indicates that New Zealand’s
a'tﬁrmatlon that Principle 21/Principle 2 reflected a ‘well established proposi-
tion of customary international law’ was not epposed by France.”® It was also
endo_rse.d by Judge Weeramantry in his dissenting opinion.®
Wl‘thm two months of the IC]'s Order, oral arguments opened at the IC] in the
Legality of the Threat or Use of Nuclear Weapons Advisory Opinion proceedings
Several states argued that Principle 21/Principle 2 reflected customary law, ami
none challenged that view (although some argued that they did not con;ider

the PrulClp]eS to be OfrelEVdIlLe to the case).™ In its A(:IV SO!Y Oplm()n t C
) 1: ) he I I

Tl.u- existence of the general obligation of States to ensure that activities l
within their jurisdiction and control respect the environment of other States
or ofareas beyond national controlis now partofthe corpus ofinternaticnal
law relating to the environment.®!

Itis int'ere.sting that t.h? IC] did not merely restate the language of Principle 21
and Principle 2, and it is unclear whether the IC]J intended to effect substantive

z: 1986 South [f;_lciﬁc Natural Resources Convention, Art. 4(6).

" Art. 20. 7 {1995) ICJ Reports 288, para. 64,
NechaIau;d Request, para. 98, also CR/95/20, 10-12; and CR/95/20, 91. See also Yearbook
of Irl-‘.‘t.’rh!tl"(lnal Envirenmental Law 531 at 533 (1995); and P. Sand’s ‘i’leadin s mZi :l?
Eﬁur\sult of [ntermational Law: Nuclear Tests [T (New Zealand v: Fr;,mce')', in A, A?ng?'lrile an;
(;9&::;‘5}:{\]; '(eds_), Legal Visions of the 215t Century: Fssays in Honour of Judge Weeramantry

59
{1995) IC Reports 347, See also Jud ibi
19 s .S es Kovoma (ibid, 3
(ibid., 408, para. 80). ’ ( 78 snd Ad Hoc Judge Palmer
Flor a surmmary of the arguments, sce Yearbook of International Environmental Law 542
995). On war and the environment, see chapter 7, pp- 307-15 below.

6l .
(1996} IC] Reports 241, para. 29.
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changes by its reformulation. That does not, however, appear to ha\.{: l;;een ;1::
intention, since (arguably) the formulation adopted by the IC} may be broa
than that of Principle 21/Principle 2.°

Conclusion

The support given to the rule reflected i.n Principle 21 (a;ld noxi:g;;ﬁl;dii
by states, by the ICJ and by other international actors overt e-pa‘:; ool e(.j
indicates the central role now played by the rule. The Fl-llt" hdsbre‘in edﬁc End
through the adoption of environmental agreements W.hlL!‘l estatt : is llsP:nati()nal
more detailed obligations giving effect to the basic ob)ectwes', as \'Jve ‘ a pational
environmental laws. The scope and applilcation of the rule: in I;l.mwe) Lo
ditficult question of what constitutes ‘en\ilropmental_harm_l{gr .tm;gbmught
purposes of triggering liability and allowing mtemauon'al‘(: alllrl‘l}s1 o P lé
are considered in chapter 17 below. At the very least, Principle 2 : anh erc;iase
2 confirm that the rights of states over tbeir natural resources in the e);ﬁcam
of permanent sovereignty are not unlimited,* and are sub;ec: to ?1gnrOVide
constraints of an environmental character. Beyond that, the ru e,n-]l'd);)ﬁit e
a legal basis for bringing claims under customary law nss‘ernpl;;, Lan or}; for
environmental damage. The specific application O_f thel rule will tur

facts and circumstances of each particular case or situation.

Principle of preventive action

Closely related to the Principle 21 obligation is the ob¥1gat10n cll'equlrlxir;lgittl;i
prevention of damage to the environment, and otherwise 1o ra:l 'uce];l_ it o
control activities which might cause or risk suc.h darr}ag?. This o ig mive,
sometimes referred to as the ‘principle qf preventive ;}chon or the p'res\reFirqt
principle’, is distinguishable from Principle ZUPrmqplP: 2 in tw? wayern.:i n; )
the latter arise from the application of respect f_or the .prmqple‘(; dsova eis d):;
whereas the preventive principle seeks to min{mlse e.nv1r0nm15fnta t ag]legsecond
objective in itself. This difference of underlying rationale re a‘;es o < cond
distinction: under the preventive principle, a s.tate may bg under arﬁxqo_ cﬁld'm
to prevent damage to the environment wi.th.in 1ts‘own ]Ul’lSdlCthH‘, ms g
by means of appropriate regulatory, admlmstra_twe and other measures.

. ) . " has
8 The word ‘respect’ could be seen as encompassing consequences where no ‘harm
A -.‘ o 1 . R AL 5
B th‘::m JLEYs 2001 draft Articles on Prevention of Transboundary Harm from Hazardou
Activities, preamble. See also Art. 4 { Prevention). . ‘ . ) ol
o qeLc Judge ll\l Singh, ‘Foreword, in R 13. Munro and . G. Lammers (eds.), fr:y::;n{r{l;gé)‘
Protection and Sustainable Development: Legal Pri.nctpies and Recommens a21502—6 Lo
xi-xii; in this regard, see also the principle of sustainable development, pp.
and chapter 5, p. 184 above,
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The preventive principle requires action to be taken at an early stage and, if
possibie, before damage has actually occurred.®® The principle is reflected in
state practice in regard to a broad range of environmental objectives. Broadiy
stated, it prohibits activity which causes or may cause damage to the environ-
ment in violation of the standards established under the rules of international
law. [t has been described as being of ‘overriding importance in every effective
environmental policy, since it allows action to be taken to protect the envi-
ronment at an earlier stage. [t is no longer primarily a question of repairing
damage after it has occurred.”® The preventive principle is supported by an
extensive body of domestic environmental protection legislation which estab-
lishes authorisation procedures, as well as the adoption of international and
national commitments on environmental standards, access to environmental
information, and the need to carry out environmental impact assessments in
relation 1o the conduct of cettain proposed activities. The preventive principle
may, therefore, take a number of forms, including the use of penalties and the
application of liability rules.

The preventive approach has been endorsed, directly or indirectly, by the
1972 Stockholm Declaration,*” the 1978 UNEP Draft Principles® and the 1982
World Charter for Nature. Principle 11 of the 1992 Rio Declaration requires
states to enact ‘effective environmental legislation’®® More significantly for its
development as an international legal principle is the fact that the principle
has been relied upon or endorsed in a large number of treaties dealing with
particukar environmental media or activities.”® The preventive principle has
also been specifically incerporated into treaties of more general application,
includjng those in the field of international economic law, such as the EC
Treaty,”! the 1989 Lomé Convention’ and the 2001 Treaty establishing the
East African Community,”

The preventive principle is implicitly supported in relation to transboundary
resources by the awards in the Trail Smelter case and the Lac Lanoux Arbitration,

% In the Gabeikovo-Nagymares case, the 1C) noted that it was ‘mindful that, in the field of
environmental protection, vigitance and prevention are required on account of the often
irreversible character of damage to the environment and of the limitations inherent in

the very mechanism of reparation of this type of damage”: (1997) ICI Reports 7 at 78,
para, 140.

% 1. Kriimer, EEC Treaty and Environmental Protection (1990), 61.

 Principles 6,7, {5, 18 and 24. 8 Principle 1.

* Other relevant provisions include Principle 14 {calling on states to prevent the reloca-
tion und transfer to other states of hazardous activities or substances) and Principle 15
{precautionary approach).

" 199) Alpine Convention, Art. 2(c).

n Formerty Art. 130c(2) (“preventive action should be taken’}, replaced by Art. 174(2).

7 Art. 35 (parties agree to a “preventive approach aimed at avoiding harmful effects on the

environment as a result of any programme or operation’) {the provision is not repeated
in the successor 2000 Cotonou Agreement, at Art. 32),
? Are 1L
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It was supported in the pleadings of Australia in the Nuclear Tests c;se ?m-dtlr; iﬁe
i i igation to administer the
i alia had breached its legal obligation :
claim by Nauru that Austra . 2 e ons
i i : s to not bring about changes in
territory of Nauru in such a way a che in the termtory
i : irrepar: age to, or substantially prejudice,
which would cause irreparable damage 74 bsta : e e
i sts i itory.” The principle of preve .
legal interests in respect of that territory. 11 '
beg discerned in Hungary's Original Application to the ICT in ;h'e cas; con;el;;lirllli
i ject. The preventive approach is endorsed by
he Gabcikove-Nagymaros Project. pproact
Iarge nurber of international environmental treaties, aiming 10 prevent inter
alia:

75
incti i a and fauna;
« the extinction of species of flor ‘ : o I
« the spread of occupational disease, including radioactive contamination
76
workers; . .
i i : s and diseases;

« the introduction and spread of pests al _m,h fous waste and sub-

pollution of the seas by oil,”* radioactive waste,”” hazar o
) Q) -

stances® from land-based sources,! or from any source;
« river pollution;® “
« radioactive pollution of the atmospl}gre,
« hostile environmental modification; o S
« adverse effects of activities that prevent the migration of sp ;
. air pollutioh;” N
« modification of the ozone layer; “
« degradation of the natural environment;
« all pollution;™ . "
» significant adverse environmental impacts;

- y L . llyogz

« transboundary impacts generaily; _ - s
« dangerous anthropogenic interference with the climate system;

. . s
™ Case Concerning Certain Phosphate Lands in Nauru (Nawruv. Australia) {1992) ICJ Repor

2440 at 244. :

- [ col, para. 1. _

7% 1933 London Convention, Art. .1 2(2), and Pm}mo rFr.ah - Council for the Mediter-
76 1949 Agreement for the Establishment of a Genera | Fisheri l

ranean, Art. IV(h} 1960 lonising Radiation)Conventlon, Art. 3(1).
“' ‘ i i L)
77 1951 Plant Protection Convention, Art‘ ) . . .
% 1954 Oil Pollution Prevention Gonvention, Preamble; 1969 CLC, Art. 1(7)
7% 1958 High Seas Convention, Art. 25. . . .
#1972 ()glo Convention, Art. 1; 1972 London Convention, Art. 15 MARPO

Art, 101). N
a aris LBS Convention, Art. L o -
2 #2:7;; EJ‘!;']:Z}OS Art. 194(1). 8 1958 Danube Fishing Cunv_ennon, Arti 7.
#1963 Test Ban Treaty, Art. 1(1). & l977ﬂ7l:'NMDD Convf:ntmn, i’:‘l;tl; lirz. )
#1979 Bonn Convention, Art, (LI{4}{b). 1979 LRTAP O?V;?eamk;le .
#1985 Vienna Convention, Art. 2(2)(b); 1987 Montreal Prc:toco P bl .5(1)
s 198}: ASEAN Convention, Art. L1 9 1986 Noumea Convention, Art. .

spou C i i and Art, 2(1).

91 1991 Espoo Convention, Preamble an 1 .
721992 USECE'I‘ransbnundnry Waters Convention, Art, 2(1) and (2).
9% 1992 Climate Change Convention, Art. 2.
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* loss of fisheries™ and other biodiversity,” including as a result of the release
of genetically modified organisms;*® and

». Jamage to health and the environment from chemicals®? and persistent or-
ganic pollutants.®

Taken together, this extensive body of international commitments provides
compelling evidence of: the wide support for the principle of preventive action;
the different environmental media for which general preventive measures are
required; the types of activities which should be regulated; and the basis upon
which states should carry out their commitment to enact effective national

environmental legislation pursuant to the general requirement of Principle 11
of the Rio Declaration.

Co-operation

The principle of ‘good-neighbourliness’ enunciated in Article 74 of the UN
Charter in relation to social, economic and commercial matters has been trans-
lated into the development and application of rules promoting international
environmental co-operation. This is traditionally considered by reference to the
application of the maxim sic utere tuo et alienum non laedas. The principle is
reflected in many treaties and other international acts, and is supported also by
state practice, particularly in relation to hazardous activities and emergencies.®
Principle 24 of the Stockholn Declaration reflects a general political commit-
ment to international co-operation in matters concerning the protection of the
environment, and Principle 27 of the Rio Declaration states rather more suc-
cinctly that ‘States and people shall co-operate in good faith and in a spirit
of partnership in the fulfilment of the principles embeodied in this Decla-
tation and in the further development of international law in the field of
sustainable development’. The importance attached to the principle of co-
operation, and its practical significance, is reflected in many international
instruments, such as the Preamble to the 1992 Industrial Accident Conven-
tion, which underlined (in support of the Convention’s specific commitments)
‘the principles of international law and custom, in particular the principles of

* 1995 Straddling Stocks Agreement; see also ITLOS, Southern Bluefin Tiena cases, chapter
L1, pp. 5801 below.

% 1992 Biodiversity Convention, Preamble and Art. 1.

* 2000 Biosafety Protocol, Art, 1.

¥ 199% Chemicals Convention, Art. |, * 2001 POPs Convention, Art. 1,

The maxim was invoked, for example, as a ‘fundamental rule’ by Hungary in its Original
Application in the Gabcikovo-Nagymaros Project case, para. 32 (citing in support of the
maxim the Corfu Channel case (1949}, the Trail Swieltercase (1941), the Stockholm Decla-

tation (1972}, the Wortd Charter for Nature (1982}, the 1L.C Draft Articles on International
Liability { 1990) and the Rio Declaration {1992},
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good-neighbourliness, reciprocity, non—discriminutic:n and gc.md Il:i)l”lth, and the
procedural rules reflected in the 1997 Wnterc:(‘)urs.tm (,onvenn.on.‘ I

The obligation to co-operate is affirmed in vnrtually‘ a”-mttf:rh_m%n e
vironmental agreements of bilateral and rcgmn:‘ll application,™" an glolah
instruments.® It also underscores the 1CJ's remmdc.r of the need to est‘i jtllh 1
suitable common regimes.'™ The ohliga.tior} m;mbe in gen.'leral te.rms‘;_,ﬁre zolnr}f
to the implementation of the treaty’s ob]ectlwesl or relating to}:,lfe‘g-ll‘c .
mitments under a treaty. ™ The general obligation to co-operate has a‘.:{:) een
translated into more specific commitments throug'h.tech niquies designe : to ein-
sure information sharing and participation in dec151911--mak1ng. These;pefl I‘L
commitments, which are considered in more detaﬂ in suhsequentlc zlap‘ ers,
include: rules on environmental impact assessme.nt (see c!-mpter 16.).‘ru e;;er;
suring that neighbouring states receive necessary information (re-qt}ilrmgiis;zm
mation exchange, consultation and notification) {sce chapter 17);t efpr(_)em er
of emergency information (see chapter 12); and tmnsboundar’y_ ;n h()l‘L i ¢
of environmental standards (see chapter 3). T‘he extent to which t es; Dnr‘nf-
mitments are interrelated is reflected in Princlple 7 of the 1978 UNEP Dratt
Principles, which states that:

Exchange of information, notification, consultation ;m.d other tom;s olfco
operation regarding shared natural resources are camed.nut on lt ¢ basis
of the principte of good Faith and in the spirit ot good neighbourliness.

A similar commitment is expressed in Article 4 of the I.LC’S draft Arncles (:;1
Prevention of Transboundary Harm (2001). _Statfe practice supporting g()'o d
neighbourliness and international co-operation is reﬂected in dgcxs;c!)lns tarrls
awards of international courts and tribunals discussed in subsequenic.c ta_p e t,
including the Lac Lanoux case.'”® The nature ':md extent of the ob :ﬁa u:n:3 iﬁ
co-operate is being invoked in internatit?n?\l dlsputes..lt was a Centr. 15;u)'ect
the dispute between Hungary and Slovakia in the G“#C'}FOVO'NQ‘%J’WEOSI T ;k ia
case, at least as originally formulated by Hungary (c.la.lmi.ng that‘ Czechos ov? :
and then Stovakia had not co-operated in good faith in the implementatio

0 Chapter 10, pp. 482-5 below. o - N
W Early examples include the 1933 L(in.dnnCCcmvc?Flon;\f:t:’(lf)(2), 1940 Wester
sphere Convention, Art. VT; 1991 Alpine _unven‘mn, 1. 2040, -  diversi
102 1[‘})82 UNCLOS, Arts. 123 and 1497; 1985 Vienna Convention, Art, 2({2); 1992 Biodiversity
Convention, Art. 5.

. ibi, ] Reports
W3 Seo Case Concerning the Kasiliki/Sedudu Island { Botswana/Namibiz) (1999) 1CJ Rep )

1102 o .

104 :gig .E:tt:idc-a:-lo?jnnservutmn Convention, Art. XVI{1); 1992 Biodiversity Convention,

1A ?;;'gj’-[,omé Convention, Art. 14 (co-operation ‘shall {ussgme] specm} mlqta_u)::agtc‘enil:
relation] to environmental protection and the pressrvatltrln wand xre:.,:)m‘:n o
ural equilibria in the ACP States'); 199.2 (.hmnte. L,hu-nge f(:;).nv.ttntth?n e).
(co-operation on preparation for adaptation to the impacts of climate gel.

1M Sec p. 243 above.
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. ot principles affecting transboundary resources, including the obligation to
negatiate in good faith and in a spirit of co-operation, to prevent disputes, to
provide timely notification of plans to carry out or permit activities which may
entaila transhoundary interference ora significant risk thereof and to engagein
good faith consultations to arrive at an equitable resolution of the situation).!0
The IC] did not address in any detail what the obligation to co-operate entailed,
bevond recalling what it had said earlier in the North Sea Continental Shelfcases,
as well as the principle of good faith which obliged the parties to apply their
1977 treaty ‘in a reasonable way and in such a manner that its purpose can be
realized’ '™
The requirements of the obligation to co-operate are at the heart of the .
MOXcase. In its application instituting arbitration proceedings under the 1982
UNCLOS, Ireland claimed that the United Kingdom had failed to co-operate
as required by Articles 123 and 197 of UNCLQS, for exarmple by failing to reply
to communications and requests for information in a timely manner or at all,
by withholding environmental information requested by Ireland, and by refus-

ing to prepare a supplementary environmental statement. % In its Provisional
Measures Order, the ITLOS affirmed that:

the duty to co-operate is a fundamental principle in the prevention of
poltution of the marine environment under Part XII of the Convention
and general interoational law and that rights arise therefrom which the

Tribunal may consider appropriate to preserve under article 290 of the
Convention.

The Tribunal ordered the parties to co-operate and, for that purpose, to enter
into consultations forthwith to *(a) exchange further information with regard
to possible consequences for the Irish Sea arising out of the commissioning of
the MOX plant; (b) monitor risks or the effects of the operation of the MOX
plant for the Irish Sea; (¢) devise, as appropriate, measures to prevent pollution

of the marine environment which might result from the operation of the MOX
plant’ "

07 Chapter 10, pp. 469-77 below; Hungary’s Original Application, 22 October 1992, paras.
27, 29 and 30.

" {1997y 1] Reports 789, paras. 141-2. In the North Sea Continental Shelf cases, the IC]
sid: *[ The Parties] are under an obligation so to conduct themselves that the negotiations
are meaningful, which will not be the case when either of them insists upon its own

- position without contemplating any modification of it’: (1969) IC) Reports 47 para. 85.
; Application, 25 October 2001, para. 33.

1] e
" Provisional Measures Order, 3

December 2001, para. 83. At the time of writing, the case
on the merits — including the issue of co-operation — is pending before the Annex VII
arbitration tribunal. The ITLOS order was affirmed by the Annex VII Tribunal by its Order
of 24 June 2003, with a recommendation to establish further arrangements to address
t!‘le Tribunals concern that ‘co-operation and consultation may not always have been as
timely or effective as it could have been': paras. 66-7.
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Sustainable development

W. Clark and R. Munn (eds.), Sustainable Development of the Biosphere ( .1986); B
Conable, ‘Development and the Environment: A Global Balance), S‘Amerfcan .L{m‘—
versity Journal of International Law and Policy 217 (1990); P. S. Eder, Sustainability’,
36 McGill Law Journal 831 (1991); R. Lipschutz, ‘Wasn't the Future Wonderful?
Resources, Environment, and the Emerging Myth of Global Sustainable Develop-
ment,, 2 Colerado Journal of fnternational Environmental Law and Policy 35 (199.1);
R. D. Munro and M. Holdgate (eds.), Caring for the Earth: A Strategy f:m' Su'stam-
able Development (1991); P. Sands, ‘[nternaticnal Law ?n the Figld of Sustainable
Development’, 65 BYIL 303 (1994); W, Lang (ed.), Sustainable i)eveloprr_aem_and In-
ternational Law {1995); United Nations, Department for Policy Co-ordlr{a‘tlor} and_
Sustainable Development, Report of the Expert Group Meeting on Identification of
Principles of International Law for Sustainable Development {(UN, 26-28 S‘eptember
1995); A. Boyte and D. Freestone (eds.), International Law and Sustamab‘le e-
velopment (1999); EC Commission, The Law of Sustainable Development: General
Principles {2000).

Introduction

The general principle that states should ensure the .development anfl use
of their natural resources in a manner which is sustainable emerged in t.he
run-up to UNCED. Although the ideas underly.ing the concept of sustzunwl
able development have a long history in international legal mstrume?ts,_ari(
the term itself began to appear in treaties in the 1980s, the general princi-
ple of sustainable development’ appears to have been] lﬁrst referred to in a
treaty in the Preamble to the 1992 EEA Ag.reement.l The term now ap-
pears with great regularity in international instruments of an environmen-
tal, economic and sacial character and has been invoked by various interna-

tional courts and tribunals, and is now established as an international legal

concept.!!?

The term ‘sustainable development’ is generally co.nsid:ered to have been
coined by the 1987 Brundtland Report, which deﬁng:.l it as dev«_el-opment that
meets the needs of the present without compromising the ability of future
generations to meet their own needs’, It contains within it two concepts:

11 Seg also the Preamble to the EC Fifth Environmental Action Programme, referring t“) .thE
call in the June 1990 EC Declaration of Heads of State and Government for an ac.t:::l
programme to be elaborated ‘on the basis of the princrple.s uk sl,lsmmnble developm;{;
i}reventive and precautionary action and shared responsibility’: see chapter 15, p-

12 ];:LO;11erally the International Law Association's New Delhi Declaration of Principles of
International Law Relating to Sustainable Development (2002),
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1. the concept of ‘needs, in particular the essential needs of the world’s poor,
to which overriding priority should be given; and :

2. the idea of limitations imposcd, by the state of technology and social organ-
isation, on the environment’s ability to meet present and future needs.'!3

State practice, however, suggests that the idea of ‘sustainability’ has been
a feature in international legal relations since at least 1893, when the United
States asserted a right to ensure the legitimate and proper use of seals and to
protect them, for the benefit of mankind, from wanton destruction.!™ Since
then, many treaties and other international instruments, as well as decisions
of international courts, have supported, directly or indirectly, the concept of
sustainable development and the principle that states have the responsibility
to ensure the sustainable use of natural resources. Its application has been
recognised in relation to all parts of the world.!!?

Four recurring elements appear to comprise the legal elements of the concept
of ‘sustainable development, as reflected in international agreements:

1. the need to preserve natural resources for the benefit of future generations
(the principle of intergenerational equity);

2. the aim of exploiting natural resources in a manner which is ‘sustainable) or
‘prudent’, or ‘rational’, or ‘wise’ or ‘appropriate’ {the principle of sustainable
use);

3. the "equitable’ use of natural resources, which implies that use by one state
must take account of the needs of other states (the principle of equitable use,
or intragenerational equity); and

4. the-need to ensure that environmental considerations are integrated into
economic and other development plans; programmes and projects, and that
development needs are taken into account in applying environmental ob-
jectives (the principle of integration).

1} Report of the World Conimission on Environment and Development (the Brundttand
Report), Gur Common Future (1987), 43.

Y4 Pacific Fur Seals Arbitration, chapter 10, pp. 561-6 below. Although the arbitral tribunal
rejected the argument, it did adopt regulations for the conduct of sealing which incorpo-
rated some of the elements of what is now recognised as a ‘sustainable’ appréach to the
use of natural resources.

15 Gep ¢.g. Declaration on Establishment of the Arctic Council, 35 ILM 1382 (1996); Yaoundé
Declaration on the Conservation and Sustainable Management of Forests, 38 ILM 783
(1999); Agreements on Co-operation for the Sustainable Development of the Mekong
River Basin, 34 [L.M 864 (1995); Revised Protocol on Shared Watercourses in the South-
ern African Development Community, 40 ILM 321 (2001 ) Partnership for Prosperity and
Security in the Caribbean, 36 1LM 792 (1997} OECD Guidelines for Multinational Enter-

© prises, Part V, 40 FLM 237 (2001); South East Europe Compact for Reform, Investment,
[ntegrity and Grawth, 39 TLM 962 (2004).




254 PRINCIPLES AND RULES ESTABLISHING STANDARDS
These four elements are closely related and often used in combination (and

frequently interchangeably), which suggests that they do not yet have a well-
established, or agreed, legal definition or status. The 1989 Lomé Convention
indicated how some of the elements of the concept of sustainable development
can be brought together in a single legal text. Article 33 of the Convention
provides that:

In the framework of this Convention, the protection and the enhancement

of the environment and natural resources, the halting of the deterioration of

land and forests, the restoration of ecological balances, the preservation of

natural resources and their rational exploitation are basic objectives that the

[states parties] concerned shall strive w0 achieve with Community support

with a view to bringing an iimmediate improvement in the living conditions

of their populations and to safeguarding those of future generations.

to ‘sustainable development) the text introduced

Without referring directly
16

into a legal framework the elements identified by the Brundtland Report.
There can be little doubt that the concept of ‘sustainable development’ has
entered the corpus of international customary law, requiring different streams

of international law to be treated in an integrated manner.'¥ In the Gabeikovo-

Nagymaros case, the IC] invoked the concept in relation to the future regime

to be established by the parties. The IC] said:

Throughott the ages, mankind has, for economic and other reasons, con-
stantly interfered with nature. In the past this was often done without
consideration of the effects upon the environment. Owing to new scientific
insights and to a growing awareness of the risks for mankind — for present
and future generations —of pursuit of such interventions at an unconsidered
and unabated pace, new norms and standards have been developed [and],
set forth in a great number of instruments during the last two decades. Such
new norms have to be taken into consideration, and such new standards
given proper weight, not only when States contemplate new activities, but
also when continuing with activities begun in the past. This need to rec-
oncile ecanomic development with protection of the environment is aptly
expressed in the concept of sustainable development. For the purposes of
the present case, this means that the Parties together should look afresh at
the effects on the environment of the operation of the Gabcikovo power

peration on environmental protec-

18 Gee also 2002 Cotonou Agreement, Art. 32 {1, Co-o
(a}

tion and sustainable utilisation and management of natural resources shall aim at:
mainstreaming environmentalsustaina
and support programmes and projects im
'7 See more generally P, Sands, ‘[nternationa
“Sustainable Development”
and the Cross-Fertilisation of International Law’, 1

plemented by the various actors').

article.him.

bility into alf aspects of development co-pperation ..

1 Courts and the Application of the Concept of

% 3 Yearbook of UN Law 389 {1999); P, Sands, ‘Treaty, Custom
Yale Human Rights and Develop-

ment Law Journal1(1998),a http:l!dianaLlnw.yalc.edulyhrdli.’vololissUl;‘sands-philipPe-
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plant. In particular they must find a satisfactory solution for the volume of
waler to b.c released into the old bed of the Danube and into the side-arms
on hoth sides of the river, '

By invoking the concept of sustainable development, the ICJ indicates that th

term has a legal function and both a procedural/temporal aspect (obligi ) the
parties to *look afresh’ at the environmental consequences of the ogl?ft' ;
nflthc.- plant) and a substantive aspect (the obligation of result to engfre tll?n
i@ s.uns‘mctory volume of water’ be released from the by-pass canal into tl':lt
main river and its original side arms). The ICJ does not provide further det. "i
45 to the practical consequences, although some assistance may be obtainald
‘t‘rl(z[n:nthe Sep:lirate Opinion of Judge Weeramantry, who joined irfthe majoricty
1]u(36de:tt);“t1e.l$hose hand may have guided the drafting of paragraph 140

[n the Shrimp/Turtle case, the WTO Appellate Body noted that the Prea

ble to the WTO Agreement explicitly acknowledges ‘the objective of sust in.
able development; and characterises it as a concept which ‘has been enseraalﬂ-
accepted as integrating economic and social development and envifonme ¢
tal protection’!"’ The concept appears fo have informed the conclusion thnq
sea turtles are an ‘exhaustible natural resource’ (within the meaning of Arti ?t
XX'(g) .Of the GATT) and that they have a sufficient nexus with the Uﬁited Staf .
to justify the latter state’s conservation measures, at least in principle Tlfe5

L8 -
{[}:?th!il ::p‘;rts 7&:}, p;;’rnl.‘lfll(]. The concept was invoked by both parties. Slovakia stated
¢ 1t 1s clear from both the letter and the spirit of these principles
_ s lea . that the overarchi
policy of the international community is i ol cns ted
i Yy is that environmental concerns di
to frustrate efforts to achieve social and ec i that developraent
. effor onomic development, but that devel
;hnul;l pmwej in a way that is environmentally sustainable. Slovakia submits ;:f‘;:::
ave been, and are today, the very policies on which the Gabci
. : 8 Gabcikovo-Nagym: Proj
is based’ (Counter-Memorial, ps D osite view 1o
_ , para. 9.56). In reply, Hungary took an opposite vi
- ra. 3. s te view
z:ptp-ulf;lt: frgurnent that the Project is unlawful: ‘Well-established . . . oggrational co:-,
w:[). 5h1 e.' .sus‘mmable dc.velnpme.nt“ - - - help define, in particular cases, the basis upon
C‘ Jch to assess the lggullty of actions such as the unilateral diversion of the Danube b
(;i;; osl?vuk:u and its continuation by Slovakia' (Hungarian Reply, para. 3.51) Y
(o :’l)] [t(.{gietp‘;:rts 92 (It is thus the correct formulation of the right to deveiopment
_that that ri s ntot exist in the absolate sense, but is relatr i
by the erviooma : X i5 relative always to its tolerance
t . ght to development as thus refined is clear]
or . ( art of m
;I;t;lr‘:;lmonal law.. It is compendiously referred to as sustainable develognrient ) odem
oL 121(1999]. para. |.29, atn. 107 and the accompanying text. The view is supported
l;g; E}'enfn to numerous international conventions: para. 130, citing Art. 56(1)(a) of the
P N(JE'.(_)S. Se‘e also the‘()pinion of Advocate General Léger in Case C-371/98, R v.
Sh‘—ip; :::y Ef ;t:[];e]{)ur] the Environment, Transport and the Regions, ex parte First Cor},lﬂfﬂt;
¢ Lea. [2000] ECR [-9235, who notes that sustai ,

g L \ stainable development ‘emphasi
1t)hc necessary ‘balam_:e between various interests which sometimes clasph but w{ﬁgh mlizi
[ De I‘E(.t(‘fl‘.lcllcd (relying upon the Preamble to the 1992 Habitals'Direct,jve which refers
. s.u:atamuble development: {discussed in D, MeGillivray and |, Holder, l'Lc»::itiﬂ EC

avironmental Law’} 20 Yearbook of Eurepean Law 139 at 151 (2001)) ’ s

L

T
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Appellate Body also invokes ‘sustainable development’ in assessing whether
those measures have been applied in a discriminatory fashion —as it concludes
they have — and in this regard refers to ‘sustainable development’ in the pream-
ble to the WTO Agreement as adding: :

color, texture and shading to our interpretation of the agreements annexed
to the WTO Agreement, in this case the GATT 1994. We have already
obscrved that Articie XX(g) of the GATT 1994 is appropriately read with
the perspective embodied in the above preamble.'!

Future generations

E. Brown Weiss, In Fairness to Future Generations: International Law, Common Pat-
rimony and Intergenerational Equity (1989); A. D"Amato, ‘Do We Owe a Duty to
Future Generations to Preserve the Global Environment?’, 84 AHL 190 (1990); E.
Brown Weiss, ‘Our Rights and Obligations to Future Generations for the Environ-
ment’, 84 AJIL 198 { 1990); L. Gundling, ‘Our Responsibility to Future Generations,’
84 AJIL 207 {1990); G. Supanich, ‘The Legal Basis of Intergenerational Responsi-
bility: An Akernative View — The Sense of Intergenerational [dentity, 3 Yearbook
of International Environmental Law 94 (1992); R. Westin, ‘Intergenerationat Equity
and Third World Mining, 13 University of Pennsylvania Journal of International
Business Law 181 (1992); E. Agius and $. Busuttil, Future Generations and Interna-
tional Law (1998). '

The idea that as ‘members of the present generation, we hold the earth in trust
for future generations’* 2 is well known to international law, having been relied
upon as early.as 1893 by the United States in the Pacific Fur Seals Arbitration.
It is also expressly or implicitly referred to in many of the early environmen-
tal treaties, including the 1946 International Whaling Convention,'®’ the 1968
African Conservation Convention'? and the 1972 World Heritage Conven-
tion.'2 Other, more recent treaties have sought to preserve particular natural
resources and other environmental assets for the benefit of present and future
generations, These include wild flora and fauna;'* the marine environment;'”

Y thid., para. 153

122 E, Brown Weiss, ‘Qur Rightsand Obligations to Future Generations for the Environment,
84 AJIL 198 at 199 ((990).

123 The Preamble recognises the ‘interest of the nations of the warld in safeguarding for future
generations the great nature resources represented by the whale stocks®

121 The Preambie provides that natural resoutces should be co nserved, utilised and developed
‘by establishing and maintaining their rational utilisation for the preseat and future
welfare of mankind®

135 Under Art. 4, the parties agree to protect, conserve, present and transmit cultural and

natural heritage to ‘future generations”.
1% 1973 CITES, Preamnble,

177 1978 Kuwait Convention, Preamble; 1983 Cartagena de Indias Protocol, Preambie; 1982

Jeddah Convention, Art. 1(1).
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essential renewable natural resources;' the environment generally;!?* the
resources of the earth;'” natural heritage;'*! natural resources;'*? water re-
sources;?* biological diversity;'** and the climate system, !

[nternational declarations often make reference to intergenerational equity
as an important aspect of the concept of sustainable development. According
to Principle 1 of the 1972 Stockholm Declaration, man bears ‘a solemn re-
sponsibility to protect and improve the environment for present and future
generations, and UN General Assembly Resolution 35/8, adopted in 1980, af-
ﬁnjne‘d that the responsibility to present and {future generations is a historic
one for the *preservation of nature” The Rio Declaration associates intergener-
ational equity with the right to development, providing in Principle 4 that the
‘right to development must be fulfilled so as to equitably meet developmental
and environmental needs of present and future generations’,

In its Advisory Opinion on The Legality of the Threat or Use of Nuclear
Weapons, the 1C[ recognized that ‘the environment is not an abstraction but
represents the living space, the quality of life and the very health of human
beings, including generations unborn’'* The purpose of the ICPs reliance on
the concept is not immediately apparent, and it is sometimes said that the
undertakings in favour of future generations have limited practical legal con-
sequences. They are considered by some to be closely associated with the civil
and political aspects of the relationship between environmental protection and
human rights protection.'*” According to this view, the rights of Future gener-
ations might be used to enhance the tegal standing of members of the present
generation to bring claims, in cases relying upon substantive rules of envi-
ronn}entul treaties where doubt exists as to whether a particular treaty creates
rights and obligations enforceable by individuals.!

Sustainable use of natural resources

A second approach, reflected in treaties adopting a ‘sustainable’ approach, is
to focus on the adoption of standards governing the rate of use or exploita-
tion of specific natural resources rather than on their preservation for future
generations. Particularly for marine living resources, a standard approach has

" emerged requiring exploitation to be conducted at levels which are ‘sustainable’

128 - "
1 1976 South Pacific Nature Convention, Preamble.
1977 ENMOD Convention, Preanble.

130 -

1979 Bonn Convention, Preambl
) MO ! N e,
B! 1985 Nairabi Convention, Preambile.

142 1985 ASEAN Convention, Preamble.

gi 1992 Transboundary Waters Convention, Art. 2(3)(c).
s 1992 Bigdiversity Convention, Preamble.
1992 Climate Change Convention, Art, 3(1).
pIaQ%;}lC] Reports, 226. See also Gabwikovo-Nagymaros case {1997) IC] Reports 7,
£a. 53,
27 See chapter 7, pp. 305-17 helow.
See chapter 5, pp. 195-8 above, on the standing issue.

136 (
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or ‘optimal’'*® The failure of the 1946 International Whaling Convention to
prevent the depletion of many whale species can be measured by reference to
its stated objective of achieving ‘the optimum level of whale stocks” and con-
fining whaling operations ‘to those species best able to sustain exploitation
in order to give an interval for recovery to certain species of whales now de-
pleted in numbers’ ¥ Similar commitments to limit catches or productivity to
‘maximum sustained’ levels have been agreed for other marine species, such
as tuna, " North Pacific fish,'4? Pacific fur seals,"? and living resources in the
EEZ. ™ Other treaties limit catches to ‘optimum sustainable yields} or subject
them to a required standard of ‘optimum utilisation’; this applies, for exam-
ple, in relation to Antarctic seals," high scas fisheries,'*" and some highly
migratory species.””’ '

Sustainable use is a concept also applicable to non-marine resources. The
1968 African Nature Convention provides that the utilisation of all natural
resources ‘must aim at satisfying the needs of man according to the carrying
capacity of the environment,"* and the 1983 [nternational Tropical Timber
Agreement encouraged ‘sustainable utilisation and conservation of tropical
forests and their genetic resources’'” The 1985 ASEAN Agreement was onc of
the first treaties to require parties to adopt a standard of ‘sustainable utilisation
of harvested natural resources . . . with a view to attaining the goal of sustainable
development’ '™ Further support for sustainable use or managementasa legal
term may be found in the 1987 Zambezi Action Plan Agreement,'®' the 1992
Climate Change Convention,'”” the 1992 Biodiversity Convention'> and its

* 2000 Biosafety Protocol,'™ and the 1992 OSPAR Convention, ' The fact that

1% 1945 Straddling Stocks Agreement, Art. 2 '* Preamble; see also Art. V(2).

1M 1940 Tuna Convention, Preamble; 1966 Atlantic Tuna Convention, Art. IV{2)(b).

143 1957 North Pacific Fisheries Conventivn, Preambie and Art. [V (B)ii).

141 976 Pacific Fur Seals Convention, Preamble and Arts, 11(1)(a), V(2){d) and XL

Wi 9y UNCLOS, Art. 61(3). See also 1995 Straddling Stocks Agreement.

145 1972 Antarctic Seals Convention, Preamble.

1o {958 High Seas Fishing and Conservation Convention, which defines conservation as ‘the
aggregate of the measures rendering possible the optimum sustainable yield from those
FESOUICES 50 as Lo secure a maximum supply of food and other maring products’ (Art. 2).

W 1982 UNCLOS, Art 64(1). "% Preamble. '™ Are.1(h).

1S Art. 101): see also Art. 9 on the protection of air quality, and Art. 12(1) in respect of land
use, which is to be based ‘s far as pussible on the ecological capacity of the fand’,

15t preamble, 52 Arn 3(4).

150 preamble and Arts. 1, 8, 11, 12, 16, 17 and 18. The Convention defines “sustainable use’
as ‘the use of components of biological diversity ina way and at a rate that does not lead

to the long-term decline of bielogical diversity, thereby maintaining its potential to meet

the needs and aspirations of present and future generations™s Art. 2.
154
Art. L.

t5 preamble. The Convention defines “sustainable management’ as the ‘management flf
human activities in such a manner that the marine ecosystem will continue to sustaft
the legitimate uses of the sca and will continue 10 mect the needs of present and future

generations’s Art. 4
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is‘ltljun:anty s};ccl;stancll natural resources are in fact not sustainably managed
strates the ditficulty in translati  sustai
o practin C()nserzuti;;‘;h(lj.nng the concept of sustainable development
‘ The term a!so now appears frequently in instruments relating to interna-
tional economic law and policy. Under its Articles of Agreement, the Furopean
Ball.nk tnf }_{econstruction and Development must ‘promote in)the full rl;n e
otits activities environmentally sound and sustainable development’ 1% U-nclg
the {989 Lomé Convention, the development of the sixty-six ACP cc;untries i:
supported by the EC and its member states was to ‘be based on a sustainable
balance between its economic objectives, the rational management of the envi-
ronment and the enhancement of natural and human resources’!> The 1992
i\./luust‘ncht Treaty, which made changes to the EC Treaty, intmduc;ed new objec-
tives for the EC, including the promotion of ‘sustainable and non-inﬂatiori
growth respecting the environment. '™ The Preamble to the 1994 WTO A rzz
ment commits parties to ‘the optimal use of the world’s resources in accordg
with the objective of sustainable development’ !> "
Pther acts of the international community have also relied upon the concept
f’f sustainable development, or the spirit which underlies it, without s ecif?-
ing what, precisely, it means. Although the 1972 Stockholn; DEdaratign did
not endorge ‘sustainable development, it did call for the non-exhaustion of
renewrable natural resources and the maintenance and improvement of ‘th
capacity of the earth to produce vital renewable resources’¥° The 1982 Wo 1:1‘
Charter for Nature stated that resources which are utilised are to be m:n—
aged'.so as to ‘z.ichieve and maintain optimum sustainable productivity, and
prov:clied that living resources must not be utilised “in excess of their rra,tural
capacity for regeneration’**! The 1992 Rio Declaration goes further than most
:;s:‘:;[l:)r;l;net;tbz :(;cpri:.ssly defining the fontent of the concept of sustainable
ovelopm ﬁeid o ac. 1v.el'y calls for the fur,ther.development of international
o e fleld lsus;alnaF)le d(i(\gelopment, which suggests that international
of ot e da ready ex1s,ted. 'Apart from the environmental component
ainable development, the Rio Declaration links environmental issues to

- matters which might previously be more properly considered as belonging to

the r i
ealm of economic and development law. These issues, increasingly consid-

" ered f i ' implicati i

e c:r fl;eu enwn.)n.rflental implications, include the eradication of poverty,
e Efcm resgonsnbihty of developed countries, the reduction and elimina-
_ unsustainable patterns of production and consumption, the promotion

156
i ;:it. 21 )(vit).

t‘ . " - ~ '
4. See now Art. 32 of the 2000 Cotonou Agreement: see n. 72 above and the accom-

13g PANYING text,

1992 Moarcpei -
5o 2 Maastricht Treaty, Art. G(2); see chapter 13, pp. 745-6 below.

[?rr: the Shrimp/Turtle case, see p. 238 above.
nciples 3 and 5. ' Paras. 4 and L0{a). ' Principle 27.

»
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of appropriate population policies, and a supportive and open international
economic systemn.*?

Treaties and other international acts have also supported the development
of the concept of ‘sustainable use’ through the use of terms whic.h are closely
related; international legal instruments have aimed for conservation m?ast’lres
and programmes which are ‘rational’ of ‘wise} or ‘sound; or ‘approp.rlat.e, or
a combination of the above. In some instruments, the preferred objective is
the ‘conservation’ of natural resources, which has been subsequently defined
by reference to one or more of the terms identified above. Moreover, the term
‘conservation’ itself includes elements similar to ‘sustainable development’. The
Legal Experts Group of the World Comumission on Environment and DeYelop-
ment defined ‘conservation’ in terms which recall the principle of sustainable
development as:

{the] management of human use of a natural resource or the envifonA
ment in such a manner that it may yield the greatest sustainable benefit to
present generations while maintaining its potential to meet the ‘needs and
aspirations of future generations. [t embraces preservation, maintenance,
sustainable utilisation, restoration and enhancement of a natural reseurce
or the environment.'*

‘Rational’, ‘wise’, “sound’ and “appropriate’ use are usually used without def-
inition and often interchangeably, and accordingly the meaning of each term
will depend upon its application in each instrument. Although attempts at Fleh-
nition have been made, no generally accepted definitions exist, and itis unlikely
that distinguishable legal definitions could be agreed. The use of various terms
in a single instrument is illustrated by the 1982 UNCLOS: it requires conser-
vation at ‘maximum sustainable yield’ for the living resources of the territorial
and high seas, the ‘optimum utilisation’ of the living resources.found in the
EEZ, and the ‘rational management’ of the resources in the ‘Area’ in accordance
with ‘sound principles of conservation’.'®

‘Rational’ utilisation and management are the governing stangdard fl(;{r]
migratory birds,'®® fisheries,'”” salmon,’®® all natural resources,'® seals

13 Principles 5,7, 8 and 12. i*4 1986 WCED? Legal Principles, para. (i).

165 Pregmble and Arts. 61(3), 62(1), 119 1){a) and 150{b).

190 194() Western Hemisphere Convention, Art. VIL ‘ .

167 1958 Danube Fishing Coavention, Preamble and Art. VI 1959 I\_Ior‘th-hast Allaptlc
Fisherics Convention, Preamble and Art. V(1)(b); 1959 Black Sea F1sh|n.g Convemloni
Preamble and Arts. 1 and 7; 1969 Southeast Atlantic Fisherics Cunventmn: P'l't‘!i]lnb:le;
1973 Baitic Fishing Convention, Arts. [ and X(h); 1978 Northwest Atlantic Fisheries
Convention, Art. II{1). . .

1% 1982 North Atlantic Salmon Convention, Preamble. . i

11964 African Conservation Convention, Art, 11; 1978 Amazonian Treaty, Arts. Land VL

17 1972 Antarctic Seals Convention, Art. 3(1%; 1976 North Pacific Fur Seals Conventiom
Art 1(2){g).
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and hydro resources.’”' They are the required standard called for by Princi-
ples 13 and 14 of the Stockhelm Declaration, and the 1980 CCAMLR defines

- ‘conservation’ objectives as including ‘rational use,? as does the 1982 Jeddah

Regional Seas Convention,'”?

‘Proper’ utilisation and management has been adopted as a governing stan-
dard for fisheries'”* and forests.!”> ‘Wise use’ has been endorsed for flora and
fauna,'”® wetlands'”” and natural resources generally.'” Other standards intro-
duced by international agreements include: ‘judicious exploitation’;!” ‘sound
environmental management’;'® ‘appropriate environmental management’;18!
and ‘ecologically sound and rational’ use of natural resources,'82

The significance of these terms is that each recognises limits placed by inter-
national law on the rate of use or manner of exploitation of natural resources,
including those which are shared or are in areas beyond national jurisdiction.
These standards cannot have an absolute meaning. Rather, their interpretation
is, or should be, implemented by states acting co-operatively, or by decisions

of international organisations, or, ultimately, by international judicial bodies
in the event that a dispute arises.

Equitable use of natural resources

G. Handl, “The Principle of Equitable Use as Applied to Internationally Shared
Natural Resources: Its Role in Resolving Potential International Disputes Over
Transfrontier Pollution, 14 RBDI 40 (1977-8); L. F E. Goldie, ‘Reconciling

1 1978 Amazonian Treaty, Art. V.

2 Art. T(1} and (2). “Principles of conservation’ are defined as (a) the ‘prevention of de-
crease in the size of any harvested population to levels below those which ensure its stable
recruitment’, and (b) the ‘maintenance of ecological relationships between harvested, de-
pendent and related populations of Antarctic marine living resources and the restoration
of depleted populations te levels” above (a), and the ‘prevention of changes or minimisa-
tion of the risk of changes in the marine ecosystem which are not potentially reversible
over two or three decades . .. with the aim of making possible the sustained conservation
of Antarctic marine living resources’: Art. [1(3).

3 Art. 101), including reference to present and future generations, optimum benefit, and
conservation, protection, maintenance, sustainable and renewable utilisation, and en-
hancement of the environment.

' 1949 Agreement for the General Fisheries Council for Mediterranean, Preamble and
Art. [V(a),

::: 1959 Agreement for the Latin American Forest Institute, Art. [LI(1)(a)}.

1968 African Conservation Convention, Art. VE{1); 1972 Stockholm Declaration,

" Principle 4; 1976 South Pacific Nature Convention, Art. V(1).

e 1971 Rarnsar Wet]un.ds Convention, Arts_. 2(6) and 6(2)((1)..

. 1979 Bann Convention, Preamble. 7% 1963 Niger Basin Act, Preamble.

1981 Abidjan Convention, Arts. 4{1) and 14(3); 1983 Cartagena de Indias Convention,
Art, 4(1); 1985 Nairobi Convention, Art. 4(1).

1

K is; 1981 Lima Convention, Art. 3k,
: 1992 UNECE Transboundary Waters Convention, Art. 2{2)(b).
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Values of Distributive Equity and Management Efticiency in the International
Commons, i1 P. M. Dupuy (ed.), The Settlement of Disputes on the New Natural
Resotirces { 1983), 335; L. E E. Goldie, Equity and the [nternational Management
of Transboundary Resources’, 25 Natyral Resources Journal 665 { 1985); |. Lammers,
““Balancing the Equitics” in [nternational Environmental Law’, i R. [ Dupuy (ed.},
L"Avenir du droit International de Uenvironnement (1985), 153 P. Thacher, ‘Equity
under Change’, 81 Proceedings of the American Society of International Law 133
(1987} B. Cheng-Kang, ‘Equity, Special Considerations and the Third World’ 1
Colorado Journal of International Environmental Law and Policy 57 (1990),

Equity and equitable principles are terms which are frequently relied upon
in international environmental texts. In the absence of detailed rules, equity
can provide a conveniently flexible means of leaving the extent of rights and
obligations to be decided at a subsequent date, which may explain its frequent
usage at UNCED. in many respects, UNCED was about equity: how to allocate
future responsibilities for environmental protection between states which are at
different levels of economic development, which have contributed in different
degrees to particular problems, and which have different environmental and
developmental needs and priorities. This is reflected in each UNCED instru-
ment, which reflects efforts to apply equity to particular issues. Principle 3 of
the Rio Declaration invokes the ‘right of development’ as a means of ‘equitably’
meeting the developmental and environmental needs of future generations.
Under the Climate Change Convention, all the parties undertake to be guided
on ‘the basis of equity’ in their actions to achieve the objective of the Conven-
tion, and Annex 1 parties agree to take into account the need for ‘equitable and
appropriate contributions’ by each of them to the global effort regarding the
achievement of the objective of the Convention.'** The objectives of the 1992
Biodiversity Convention include the ‘fair and equitable’ sharing of the benefits
arising out of the use of genetic resources.'™
The application of equity in international environmental affairs pre-dates
UNCED, having been associated with the protection of the environment for
the benefit of future generations (intergenerational equity);'** the principle of
common but differentiated responsibility which takes into account the needs
and capabilities of different countries and their historic centribution to par-
ticular problems:"*® and the allocation of shared. natural resources,'” shared
fisheries stocks, ™ or shared freshwater resources. '™ Equity has also been relied

uponin relation to the participation of states in environmental organisations,'

183 Arts. 3(1) and 4(2){a).
18 e, L and 15(7), See chapter 20, pp. 1051-2 below. ' See pp. 256-7 above.
% See pp. 285-9 below. ¥ Sce the 1978 UNEY Draft Principles, Principle .
I8 feelandic Fisheriescase, chapter § 1, pp. 5678 below.
B0 1697 Ol Pollution Fund Convention, Art. 22(2)a) (equi
of membership on Fxecutive Committee); 1972 World Heritage Convention,

18 Chapter 10, pp. 4613 belgw- )
itable geographic distribution
Ast 8(2)
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financial and Tt e o
e beneﬁtsg,fe{;:‘i?;;}:g;?llito activities,”®' and the equitable distribution
qu:itt:}:}?l:;le\ff: I? r:?lat-mn to the al[oc.ation of shared natural resources that
1CT's ’ruling i:th Pélygt?klmportant role in coming years, as underscored by the
ternational luv: bu ci .ﬁvoANagymaros‘case that Czechoslovakia had violated
depriving Hungar qu-m d‘terully ssuming control of a shared resource and
wral resources (%ftﬁ ODIFS "lght] Eg) an equitable and reasonable share of the nat-
reflects the aim of : Jm]lll')e' c Th_e Preamble to the 1987 Montreal Protocol
that deplete the OZOCUn!t['() ing “equitably total global emissions of substances
through the mce:“nef layer, an aim usually translated into specific obligations
and 1992 Ad{?llstm o {ntergovernmental negotiations (as reflected in the 1990
1992 Climaté Chan, nts(;d“d Amendments to the 1987 Montreal Pratocol). The
rights, and the Bio%je' onvention requires the equitable allocation of emission
consti’t ttes an equitatl)‘;zrssl-l,;); i(;;n:)\;etr})ltu;n reguire:s the determination of what
€ oenefits i .
resources. Ifl_each of these cases, the factors to la)::lstlalget(:];;;f ;}Es(ﬁ;to iilgenettl;c
lishing specific rights and obligations must be determined in the circumsteasri?:e;

" of each instrur isi
ch instrument, including its provisions, the context of its negotiation and

adoption, and subsequent practice by the organs it establishes and by parties.

Integration of environment and development

A fou ¢ i
Afon rth element of . sustafnable development’ is the commitment to integrate
o l?rtlmental considerations into economic and other development, and to
n i ’
N ; ol account tbe needs of economic and other social development in craft-
n egr,ne[:]p: ,);“:E and interpreting environmental obligations. In many ways, this
€ most important and the most legalistic; i :
_ egalistic: its formal applicati
clem t im 1 d the pplication
quires the collection and dissemination of environmental information, and
>

- thec i i
onduct of environmental impact assessments.'" The integration approach

may also asi i [
bila)ier ;l ase(;ve as _the basis for allowing, or requiring, ‘green conditionality’ in
nd multilateral development assistance,'?® and the adoption of differ-

" entiated legal ¢ i 5 i
legal commitments on the basis of the historic responsibility of states

(including the resulting economic benefits) and their capacity to respond to

- environmental requirements, !

(equit, I .

Heq;:;gl(c;;;srt:s;nmtmn of the different regivns and cultures of the world” on the World

of mey o mlfcl:), {982 l.JNCLOS, Art. 161(1)(e} (equitable geographic distribution

o Yo7a e ‘s ip of t le L(!unql of the International Seabed Authority).

i5 (1997, Al(. Sea Fishing Convention, Art. 1. 2 1978 Amazonian Treaty, P bl

4 en s €I Reports 7 at 56; chapter 10, pp. 469-77 below, e reambe

. -8+ Its application by the IC] in the Gabei :

3 %e;lemlly e on by (he 1C1 he Gabeikovo-Nagymaros case, p. 254 above. See
apter 20, pp. 1022-9 below, 1 See pp. 287-9 below.
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For many years, the international regulation of environmental issues has
taken place in international fora, such as UNEP and the conferences of the
parties to environmental treaties, which are not directly connected to inter-
national economic organisations, particularly the World Bank and the GATT.
One consequence has been a divergence in approaches. This is a constitu-
tional probiem, which appears also in the organisation of national govern-
ments. The constituent instruments which originally created the UN and its
specialised agencies, and in particular the GATT, the World Bank, the multi-
lateral development banks, and regional economic integration organisations
such as the European Community, did not address environmental protection
requirements or the need to ensure that development was environmentally
sustainable. Environmental concerns had historically been addressed on the
margins of international economic concerns, and it is only since UNCED that
the relationship between environmental protection and economic development
has been more fully recognised by the international community. The UNCED
process and the instruments reflect the need to integrate environment and
development, and it is unlikely that the two objectives could now be easily
separated.

Principle 4 of the Rio Declaration provides that: ‘In order 1o achieve sus-
tainable development, environmental protection shall constitute an integral
part of the development process and cannot be considered in isolation from
it.” An integrated approach to environment and development has significant
practical consequences, most notably that environmental considerations will
increasingly be a feature of international economic policy and law (and that
lawyers working in the area of environmental protection will need to familiarise
themselves with economic law and concepts). This is borne out by the changes
which have taken place since the late 1980s. Examples include: the various
amendments to the EC Treaty to include and then develop specific language
on the environment;'”” the establishment of an Environment Department at
the World Bank and the adoption of environmental assessment and related
requirements; the convergence of trade with environment at the GATT and
then the WTO:; the elaboration of language on sustainable development in the

Articles of Agreement of the EBRD and the WTO; and the development of

environmental jurisprudence in competition, subsidy, foreign investment and

intellectual property faw."™

The integration of environment and development began prior to the 1972

Stockholm Conference. Linkage between conservation antd development was

made at the first UN Conference on conservation and utilisation of resources in

197 §e¢ EC Commission Report, ‘[ntegrating Envir
Development into Community Policies’, SEC (1999) 1941 final.

19 See further chapter 19, pp. 101015 belows chapter 20, pp. 1043-33 below; and chapter 21, .

pp. 1056-61 below.

" taken into

" Joining consensus on the

onmental Concerns and Sustainable
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(949,79 | i |
1940 planr; lﬁ:/;llﬂ :llllc: 1G.ener(?l ,.Assem-bly expressed its conviction that ‘develop-

e plans should | e Lo?lpdtlble with 4 sound ecology and that adequate en-
both at the nationa]u;[r‘iititlr:et:'c:; tli)s: altllsll:/ee(li E,z)fl‘fhf’e Pmmlﬂti‘m e e
Joth at the n: s rinciple 13 of th

_ {ictﬁslr::ii:{: lgoall;d otn slt'eltes. to adopt ‘an integrated and co-ordinatic? :;f;mhc;lci
o i eve n;;e(ie?o planning so asto ensure that their development is compat-
et the nec N'pro'fect anfi improve the human environment’, The 1982

ac::;ucrjl; ‘ athurg prm.r:ded that the conservation of nature was to be
vt activil:i‘ets e pC:arl:lmng and implementation of economic and social
et st Syst;:s i; fat duel account was to be taken of the long-term
A tre;lties (;rlmu ailrlg plans Fo_r economic development.”!
ment and dever e oo pportan approach which integrates environ-

ol o o o .]' x.lmples 1f1clude: fhe 1974 Paris Convention, which

G foran e R_;gmng policy cons'lstent with the requirement of en-

e, ml?m'tf(:tmn ;%% the 1978 Kuwait Convention, which supports an

envjmnmenm]";l-.%?:\?t] approach . . . which will allow the achievement of

svironmental ‘ f.- (?l;{r‘nent goals in 2 harmonious manner’;?® the 1978

“ n Treaty, which atfirms the need to ‘maintain a balance b

nomic growlrh and conservation of the environment’:** the 198;3 Agt];f;ng o

:::::;f;:ﬂt:?r::ﬁ 'to ensure that ‘conservation and management of natL?;]

fesources leve]s:mcadzar;l|ntegral part of development planning at all stages

andar deve[Op,memnoftﬁé [l)9f§9 Fm‘lrth Lom¢ Convention, which provided
between its economic ()bjectivc:tilkt]isr;gzg;;ibnsed men SL;St}?inable -
between Is tives, tanagement of the environmy

i :nll.::zfztrﬁ)eﬁt ?f n;tuml . - . Tesources, and requires the ‘preparatf:r:

o ccoris balance(:! ;: ;;:r:;l rrtz;des of_ developrnenlt that have due regard

subseqlllently - include‘similar pr?)visitt_)r;:.?"e?s HENCED Zand thove adopred
The integration of environment and development has re-opened debate over

the ‘right 3 ent;
ght to development;, after efforts to establish a New International Eco

nomic Order in the mid-1970 i
! T - s met with oppositi
industrialised countries. Princi oo Dortarrome of the e

g le 3 of the Ri aration implici
et : P 10 Declaration implicit]
right to development Ellthough the United States declared thit it din‘LC;te I;)t:r
i0 Declaration, change i it
ot 15 , ge its long-standing o ti
ot :r isuh :JHEd- r{ght to development™; for the United States, devi[o[;l:l(l):Li?ir;
right.... [it] is a goal we all hold’, and the US disassociated itself from any

> Chapter 2, p. 31 above 00
0 Par um]ivx | .lb(;sz. UNGA Rt:‘s. 2849 (XXV1) {1971).
e porss T - Art. 602)(d). M3 preambie,
| peamt e AR 2. e Arts. 4 and 34,
: \lolecrsﬂy Convention, Art, 6(b)
QUU thonou Agreement, Art, 32 (
tainability throughout developimen

)i .1992 C‘limate Change Convention, Preamble;
requiring the ‘mainstreaming’ of environmental sus-
t co-operation).
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interpretation of Principle 3 that accepted a 'right to .development’.“““ Dc.ve:(-)
oping countries have, in this context, been careful to.mFrnduce language 111n °
treaties to safeguard their future development am# limit the extent to w 1ch
international environmental regulation might limit such devel(.).p’ment..Bo.t
UNCED treaties include langnage to the effect that the overr-ldmg priority
needs of developing countries are the achievernent of economic grox‘vt'h arl;d
the eradication of poverty,” an objective given more concrete expression by
making the effcctive implementation by developlng countries of the(;r comzn.nt—‘
ments dependent upon the effective implementation by devel.op.e counfnl:.s
of their financial obligations.2'? Despite the US language, Principle 3 of the
Rio Declaration, with which Principle 4 must be read to be full.y underst()f)c?,
is part of the bargain struck between developed and‘developmg coun‘tn’e:,,
which is also evident in the convoluted language of Article 3.'(4) of the Cllm.:;
Change Convention. This provides that the parties "have a ngh.t o andbshou ,
promote sustainable development, which reflects a con‘u‘)romlse text etweer§
those states which sought an express recognition of a nght‘tc-) developr‘nfant
and those states which sought to dilute such a right by recognising only a ‘right
to promote sustainable development.

Conclusion

International law recognises a principle {or concept} .Of Sl‘lsteupable de\.'elop—
ment’. The term needs to be taken in the context of its historic evol.utm-n as
reflecting a range of procedural and substantive commitments and obligations.
These ate primarily, but not exclusively, recognition of:

« the need to take into consideration the needs of present and future genera-
tions; . .

the acceptance, on environmental protection grounds, of limits placed upon
the use and exploitation of natural Tesources; . N
the role of equitable principles in the allocation of rights and obligations;
the need to integrate alt aspects of environment and develo?ment': and ]
the need to interpret and apply rules of international law in an integrate
and systemic manner.

Precautidnary principle

L. Gundling, “The Status in International Law of the Principle of Precautionary
Action, 5 International fournal of Estuarine and Coastal Law 23 [l990)_; D. Bo-
dansky, ‘Scientific Uncertainty and the Precautionary Principle] 33 Environment

: E ; 26/Rev.1 (vol. 1) (1993).
8 UNCED Report, vol. [T, 17; UN Doc. A/CONF.15Y/ 6/Rev.1 {vol. : ,
20 1997 Climate Changs Convention, Preamble; 1992 Bl.odl.verSI.tY Convention, Prearglgzi ;
216 1697 Climate Change Convention, Art. 4(7% 1992 Biodiversity Convention, Art. 20045

see further chapter 20, pp. 1032-4 below.
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4 (1991); [. Cameron and |, Abouchar, ‘The Precautionary Principle: A Funda-
mental Principle of Law and Policy for the Protection of the Global Environment’,
14 BCICLR | {1991); D. Freestone, ‘The Precautionary Principle, in R. Churchill
and D. Freestone {eds.), International Law and Global Climate Change (1991), 21;
C. Boyden Gray and D. Rivkin, ‘A “No Regrets” Environmental Policy, 83 Foreign
Policy 47 (1991); R. Rehbinder, Das Vorsorgeprinzip in Internationalen Rechtsver-
gleich (1991); E. Hey, ‘The Precautionary Concept in Environmental Policy and
Law; Institutionalising Caution) 4 Georgetown International Environmental Law
Review 303 (1992); H. Hohmann, Precautionary Legal Duties and Principles of
Modern [nternational Environmental Law (1994): T. O’'Riordan and ]. Cameron
(eds.), Interpresing the Precautionary Principle (1994); D. Freestone and E. Hey,
The Precautionary Principle and International Law (1995); A. Fabra, “The LOSC
and the Implementation of the Precautionary Principle, 10 Yearbook of Interna-
tional Environmental Law 15 {1999); D. Freestone, ‘Caution or Precaation: “A Rose
by Any Other Name ... "?" 10 Yearbook of Enternational Environmental Law 25 (1999);
N. de Sadeleer, “Réfléxions sur le statut juridique du principe de précantion;, in E.
Zaccai and J.-N. Missa, Le principe de précaution (2000); A. Trouwborst, Evelu-
tion and Status of the Precautionary Principle in International Law (2002); N. de
Sadeleer, Environmental Principles in an Age of Risk (2003); S. Marr, The Precay-

tionary Principle in the Law of the Sea — Modern Decision-Making in International
Law (2003).

Whereas the preventive principle can be traced back to international environ-
mental treaties and other international acts since at least the 1930s, the pre-
cautionary principle only began to appear in international legal instruments
in the mid-1980s, although prior to then it had featured as a principle in do-
mestic legal systems, most notably that of West Germany.?!! The precautionary
principle aims to provide guidance in the development and application of in-
ternational environmental law where there is scientific uncertainty. It continues
to generate disagreement as to its meaning and effect, as reflected in particular
in the views of states and international judicial practice. On the one hand, some
consider that it provides the basis for early international legal action to address
highly threatening environmental issues such as ozone depletion and climate
change.?? On the other hand, its opponents have decried the potential which

B K. von Moltke, “The Vorsorgeprinzip in West German Environmental Policy’, in Twelfth
Report (Royal Commission on Environmental Pollution, UK, HMSO, CM 310, 1988),
57.

32 Geg e.g. the support for the precautionary principle by low-lying AOSIS countries in the

dimate change negotiations, which is put as follows: ‘For us the precautionary principle

is much more than a semantic or theoretical exercise. It is an eca logical and moral imper-
ative. We trust the world understands our concerns by now. We do not have the luxury
of waiting for conclusive proof, as some have supgested in the past. The proof, we fear,
will kill us.” Ambassador Robert van Lierop, Permanent Representative of Vanuatu to the
UN and Co-Chairman of Working Group 1 of the INC/FCCC, Statement to the Plenary
Session of the INC/FCCC, 5 February 1991, at 3.

'
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the principle has for over-regulation and limiting human activity. The core
of the principle, which is still evolving, is reflected in Principle 15 of the Rio
Declaration, which provides that:

Where there are threats of serious or irreversible damage, lack of full sci-
entific certainty shall not be used as a reason for postponing cost-effective
measures to prevent environmental degradation. !

Principle 15 also provides that ‘the precautionary approach shall be widely
applied by states according to their capabilities’

The precautionary principle (or precautionary approach, as the US and
some others prefer to call it) has been adopted in many international environ-
mental treaties since 1989. Although its precise formulation is not identical
in each instrument, the language of Principle 15 of the Rio Declaration now
attracts broad support. The principle finds its roots in the more traditional
environmental agreements which call on parties to such agreements, and the
institutions they create, to act and to adopt decisions which are based upon
‘scientific findings’ or methods,”** or “in the light of knowledge available at the
time’*' These standards suggest that action shall only be taken where there
is scientific evidence that significant environmental damage is occurring, and
that in the absence of such evidence no action would be required. Examples of
a traditional approach include the 1974 Paris Convention, which allows parties
to take additional measures ‘if scientific evidence has established that a serious
hazard may be created in the maritime area by that substance and if urgent ac-
tion is necessary”:*'® this requires the party wishing to adopt measures to ‘prove’

a case for action based upon the existence of sufficient scientific evidence, which

may be difficult to obtain.

The 1969 Intervention Convention was one of the earliest treaties to recog-
nise the limitations of the traditional approach, concerning the environmental
consequences of a failure to act. It allows proportionate measures to be taken to
prevent, mitigate or eliminate grave and imminent danger to coastlines from
threat of oil pollution, taking account of ‘the extent and probability of immi-
nent damage if those measures are not taken’?!” Developments in the mid-
1980s to address ozone depletion reflected growing support for precautionary
action. The first treaty which refers to the term is the 1985 Vienna Convention,
which reflected the parties’ recognition of the ‘precautionary measures’ taken
at the national and international levels *'® By 1987, the parties to the Montreal

25 WSSD Plan of Implementation, paras. 22 and 103,

24 1946 International Whaling Convention, Art. V(2); 1972 Antarctic Seals Conventioft,
Annex, para. 7(h); 1972 World Heritage Convention, Preamble; 1972 London Convention,
Art. XV(2); 1979 Bonn Convention, Arts. 11{{2) and XI(3) (action on the basis of ‘reliable
evidence, including the best scientific evidence available™).

25 (960 Radiation Convention, Art. 3(1). 20 Art 4(4).

37 Arts. Tand V(3){a). 2B preamble.
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Protocol noted the ‘precautionary measures’ to control emission from certain
CFCs which had already been taken at the national and regional (EEC) levels
and stated their-determination to ‘protect the ozone layer by taking precau-
tionary measures to control equitably total global emissions of substances that
deplete it>*"?

The precautionary approach has been relied upon in relation to measures
to protect other environmental media, especially the marine environment. The
Preamble to the 1984 Ministerial Declaration of the International Conference
on the Protection of the North Sea reflected a consciousness that states ‘must
not wait for proof of harmful effects before taking action since damage to
the marine environment can be irreversible or remediable only at considerable
expense and over a long period.?® This introduces the idea that precautionary
action may be justified on economic grounds. The Ministerial Declaration of
the Second North Sea Conference (1987} accepted that ‘in order to protect the
North Sea from paossibly damaging effects of the most dangerous substances,
a precautionary approach is necessary’.??! At the Third North Sea Conference
{1990), Ministers pledged to continue to apply the precautionary principle.2??
The 1990 Bergen Ministerial Declaration on Sustainable Development in the
ECE Region was the first international instrument to treat the principle as one
of general application and linked to sustainable development. The Declaration
provides that: :

[n order to achieve sustainable development, policies must be based on the
precautionary principle. Environmental measures must anticipate, prevent
and attack the causes of environmental degradation. Where there are threats
of serious or irreversible damage, lack of full scientific certainty should not
be used as a reason for postponing measures to prevent environmental
degradation.**

Central to this text is the element of anticipation, reflecting a need for effective
environmental measures to be based upon actions which take a longer-term
approach and which might predict changes in the basis of our scientific knowl-
edge. Moreover, for the precautionary principle to apply, the threat of environ-
mental damage must be ‘serious’ or ‘irreversible, although there is not yet any
limitation on grounds of cost-effectiveness as to the measures which should
not be postponed. While the amendments to the Montreal Protocol were being
prepared, the UNEP Governing Council recognised that ‘waiting for scientific
proof regarding the impact of pollutants discharged into the marine environ-
ment could result in irreversible damage to the marine environment and in
human suffering), and recommended that all governments adopt the ‘principle

z;? Preambile. 2 Bremen, | November 1984.

London, 25 November 1987; also PARCOM Recommendation 89/1 (1989) (supporting
- the ‘principle of precautionary action’).

The Hague, 8 March 1990, *2* Bergen, 16 May 1990, para. 7; IPE (1/B/16.05_90).
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of precautionary action’ as the basis of their policy with regard to the prevention
and elimination of marine pollution.”*

Since that time, numerous envitonmental treaties, including some which are
of global application on environmental matters of broad concern and applicable
to almost all human activities, have adopted the precautionary principle or its
underlying rationale. Among the earliest was the 1991 Bamako Convention,
which requires parties to strive to adopt and implement

the preventive, precautionary approach to pollution which entails, inter
ali, preventing the release into the environment of substances which may
cause harm to humans or the environment without waiting for scientific
proof regarding such harm. The partics shall co-operate with each other
in taking the appropriate measures to implement the precautionary prin-
ciple to pollution prevention through the application of clean production

methods.***

This formulation is one of the most far-reaching. It links the preventive and
precautionary approaches, does not require damage to be “serious’ or ‘irre-
versible’, and lowers the threshold at which scientific evidence might require
action. The parties to the 1992 Watercourses Convention agreed to be guided

by the precautionary principle

by virtue of which action to avoid the potential transbounddry impact of
the release of hazardous substances shall not be postponed on the ground
that scientific research has not fully proved a causal link between those
substances, on the one hand, and the potential transboundary impact, on
the other hand .2

This formulation limits the application of the principle to transboundary ef-
fects alone, although the level of environmental damage is raised above that
required by the Bamako Convention to ‘significant adverse effect. The 1992
Biodiversity Convention does not specifically refer to the precautionary prin-
ciple, although the Preamble notes that ‘where there is a threat of significant
reduction or loss of biological diversity, lack of full scientific certainty should
not be used as a reason for postponing measures to avoid or minimise such
a threat’?” The level of environmental damage here is well below the ‘seri-
ous’ or ‘irreversible’ level required by the 1990 Bergen Declaration. The 2000
Biosafety Protocol relies extensively on the precautionary approach. The objec-
tive of the Protocol is, however, stated to be ‘in accordance’ with Principle 15 of

the Rio Declaration, and, to that end, the Protocol affirms that ‘lack of scien-

tific certainty due Lo insufficient relevant scientific information and knowledge
regarding the extent of the potential adverse effects of a living modified or-

ganism on the conservation and sustainable use of biological diversity’ shall -

24 governing Council Decision 15/27 (1989). 135 Are, 4(3)(6).
2 Are. 2(5)(a). See also the 1994 Danube Convention, Art. 2(4). 2 Preamble.

- 204
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not prevent a party from prohibiting imports.*** The reference to precaution
in the 1‘992 Climate Change Convention was a controversial matter, and the
text as finally adopted established limits on the application of the precaution-

- ary principle by requiring a threat of ‘serious or irreversible damage’ and by

lil_lkin'g thﬁ comimitment to an encouragement to take measures which are ‘cost
effectivel”??

Bevond these two conventions, many others now commit their parties to
apply the precautionary principle or approach, The 1992 OSPAR Convention

_ links prevention and precaution: preventive measures are to be taken when

th?re are ‘reasonable grounds for concern . . . even when there is no conclusive
evidence of a causal relationship between the inputs and the effects’2*® The
thres?hold here is quite low. The standard applied by the 1992 Baltic Sea Con-
vention introduces yet another variation: preventive measures are to be taken
twhen there is reason to assume’ that harm might be caused ‘even when there
is bo conclusive evidence of a causal relationship between inputs and their al-
leged effects’*! The 1995 Straddling Stocks Agreement commits coastal states
and states fishing on the high seas to apply the precautionary approach widely,
and sets out in detail the modalities for its application.® A growing num-
ber of t?ther conventions — both regional and global - also give effect to a
precautionary approach in relation to a range of different subject matters.*”
The 1992 Maastricht Treaty amended Article 130r(2) of the EC Treaty so that
EC action on the environment ‘shall be based on the precautionary princi-
ple, ar-ld t‘he 1997 Amsterdam Treaty further amended the EC Treaty to apply
the principle to Community policy on the environment (Article 174(2)). The
European Commission has published a Communication on the precautionary

. principle v.vhjch m.xth'nes the Commission’s approach to the use of the princi-
.. ple, establishes guidelines for applying it, and aims to develop understanding

O.If‘; the assessmegﬁ, appraisal and management of risk in the face of scien-
tific un . - . -

! certainty. T.he Corflm.umcatton considers that the principle has been
Progresswely consolidated in international environmental law, and so it has
since become a full-fledged and general principle of international law’ 2% The

8
Art, 10(6), See also Art, 11(8) and, in relation to ri
. 2 . isk assessment, Art. 15
:z At 3(3). M0 Are 2(2){a). P Art, 3(2), o A A3 and Amnex3
; ,;;Fs.tﬁ'c)énd 6 and Annex [1 (Guidelines fur the Application of Precautionary Reference
mts in Conservation and Management of ¢ ing Fish Stocks : i i

Eith Sttt gement of Straddling Fish Srocks and Highly Migratory
_ g;\; 1973 CITES, Res. Conf. 9.24 (1994), chapter 1, pp. 505-15 below; 1994 Energy

o arter Treaty, Art. 18; 1996 Protocol to the 1972 London Convention, Art. 3; 2000
aﬁO;aftt:_ty Pro(;ocol, f]\)rt. 1; 2001 POPs Convention (‘Precaution underlies the ccmcéms of
ll parties and is embedded within this convention’, Preamble, also Art

s ) s . 1) -

East Pacific Convention, Art. 5(6){a). . 1 2002 North

OM 2000 (1), 2 February 2000 (http:/feuropa.ew.int/comm/dgs/ health_consurmer/

library!pub/ ub07_en.pdf
B fhig, 11, b
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principle has been applied by the ECJ** and by the EEA Court, which has
ruled that, in cases relating to the effects on human health of certain products,
and where there may be a great measure of scientific and practical uncertainty
linked to the issue under consideration, the application of the precautionary
principle is justified and ‘presupposes, firstly, an identification of potentially
negative health consequences arising, in the present case, from a proposed for-
tification, and, secondly, a comprehensive evaluation of the risk to health based
on the most recent scientific information’ The Court went oi:

When the insufficiency, or the inconclusiveness, or the imprecise nature
of the conclusions to be drawn from those considerations make it impos-
sible to determine with certainty the risk or hazard, but the likelihood of
considerable harim stil] persists were the negative eventuality to occur, the
precautionary principke would justify the taking of restrictive measures.

The precautionary principle or approach has now received widespread sup-
port by the international community in relation to a broad range of subject
areas. What does the principle mean, and what status does it have in interna-
tional law? There is no clear and uniform understanding of the meaning of the
precautionary principle among states and other members of the international
community. At the most general level, it means that states agree to act care-
fully and with foresight when taking decisions which concern activities that
may have an adverse impact on the environment. A more focused interpreta-
tion provides that the principle requires activities and substances which may be
harmful to the environment to be regulated, and possibly prohibited, even ifno
conclusive or overwhelming evidence is available as to the harm or likely harm
they may cause to the environment. As the Bergen Ministerial Declaration put
it, ‘lack of Full scientific certainty should not be used as a reason for postponing
measures to prevent environmental degradation’, Under the Rio Declaration,

16 goe e g, Case C- 180196, United Kingdomyv. EC Commission {19981 ECR1-2265 (‘the institu-
tions may take protective measures without having to wait until the reality and seriousness
of those Tisks become fully apparent,, at paras. 99 and 100} see also Case T-70/99, Al-
pharma Inc. v. Council of the Enropean Union, Order of 30 June 1999 (Interim Measures)
11999] ECR [1-2027, the President of the Court of First Instance referring to the principle
and affirming that ‘requirements linked to the protection of public health should un-
doubtedly be given greater weight than economic considerations”). See also Case C-6/99,
Association Greenpeace France and Others v. Ministere de UAgriculture et de la Peche and
Others [2000] ECR 1- 1651 (French edition) (in relation to Directive 90/220, observance of

the precautioniry principle is reflected in the notifier’s obligation immediately to notify

the competent authority of new information regarding the risks of the product to humat

health or the environment znd the competent authority’s obligation immediately to in-

form the Commission and the other member states about this information and, secondly,

in the right of any member state, provisionally to restrict or prohibit the use and/or sale

on its territory of a product which has received consent where it has justifiable reasons to

consider that it constitutes a risk to human health or the environment: para. 44).
2% Case E-3700, EFTA Surveillance Authority v. Norway [2001] 2 CMLR 47,
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the requirement is stated to be mandatory: lack of full scientific certainty ‘shall
not be used’ to prevent action. What remains open is the level at which scien-
tific c.vidence s sufficient to override arguments for postponing measures, or

~ at which measures might even be required as 2 matter of international law.,

A more tundamental change would be adopted by an interpretation of the
precautionary principle, one increasingly widely held, which would shift the
burden of proof. According to traditional approaches, the burden of proof
cur.rently lies with the person opposing an activity to prove that it does or
is hkclyl to cause environmental damage. A new approach, supported by the
precautionary principle, would tend to shift the burden of proof and require
the person who wishes to carry out an activity to prove that it will not cause
harm fo the envitonment. This interpretation would require polluters, and
polluting states, to establish that their activities and the discharge of certain
substances would not adversely or significantly affect the environment before
they were granted the right to release the potentially polluting substances or .
carry out the proposed activity. This interpretation may also require national
or international regulatory action where the scientific evidence suggests that
lack of action may result in serious or irreversible harm to the environment, or
where there are divergent views on the risks of action. ,

There is growing evidence to suggest that this interpretation is beginning -
to be supported by state practice, even if it still falls short of having sufficient -
support to allow it to be considered a rule of general application, Examples
include the EC’s 1991 Urban Waste Water Directive, which allows certain ur-
ban waste water discharges to be subjected to less stringent treatment than that
gc?nerally required by the Directive providing that ‘comprehensive studies in- -
dicate that such discharges will not adversely affect the environment’® Under -
thﬁ.f 1992 OSPAR Convention, parties (France and the United Kingdom) which
orlglnally wanted to retain the option of dumping low- and intermediate-level
(radloactlve wastes at sea were required to report to the OSPAR Commission on

_ Fhe results of scientific studies which show that any potential dumping opera-

. tlonf; would not result in hazards to human health, harm to living resources or

_ marine ecosystems, damage to amenities or interference with other legitimate

uses of the seq’

The practice of internationat courts and tribunals, and of states appearing

. before.them, sheds some light on the meaning and effect of the precaution-

ary principle. Before the [C] the principle appears to have first been raised in

- New Zealand’s 1995 request concerning French nuclear testing.2%° New Zealand

relied extensively on the principle, which it described as ‘a very widely ac-

cepted and operative principle of international law’ and which shifted the
urden onto France to prove that the proposed tests would not give rise to

P

8 BC Dircctive 91/2
s, ective 9[.‘.71,.1\“. 6{2); chapter 15, pp. 776-8 below.
nnex [1, Art. 3(3)(¢). 20 Chapter 8, pp. 319-21 below.




274 PRINGCIPLES AND RULES ESTABLISHING STANDARDS

environmental damage.™! Five ‘intervening states {Australia, Micronesia,. the
Marshall Islands, Samoa and the Solomon Islands) also invoked the prim:‘lple.
France responded that the status of the principle in international law was tout
a fait incertain) but that in any event it had been complied with, and that evi-
" dentiary burdens were no different in the environmental field than any other
area of international law.2** The 1CJ’s order did not refer to these arguments,
although Judge Weeramantry's dissent noted that the pril}ciple hac‘l ‘evolvefl to
meet [the| evidentiary difficulty caused by the fact [that] qurmatnon requif'ed
to prove a proposition’ may be "in the hands of the party causing or thn?atemng
the damage, and that it was ‘gaining increasing support as part of the interna-
tional law of the environment’**? In the Gabcikovo-Nagymaros case, Hu.ngary
and Slovakia also invoked the precautionary principle.”* Again, the [C] did not
feel the need to address the principle, limiting itself to a passing reference to
Hungary’s claim that the principle justified the termination of the 1977 treaty
and its recognition of the parties’ agreement on the need to take envlronzix;len-
tal concerns seriously and to take the required precautionary measures.” Qf
particular note was the failure of the ICJ to refer to or apply Ithe principle in its
consideration of the conditions under which Hungary could invoke the concept
of ecological necessity to preclude the wrongfulness of its. suspensl'mn of w::)rks
on the two barrages in 1989.2* Having acknowledged without d}fﬁculty t'hat
the concerns expressed by Hungary for its natural environment in th_e regmr:
affected by the Gabcikovo-Nagymaros Project related to an “essential interest
of that State’, the IC) nevertheless found that Hungary had not proved that
‘a real, “grave” and “imminent” “peril” existed in 198:9 ar;d that the measures
taken by Hungary were the only possible response to it.”**’ The IC] found th_at
there were serious uncertainties concerning future harm to freshwater supplies
and biodiversity, but that these:

241 New Zealand Requést, para.105; see also IC] CR/95/20, at 20-1 and 36-8.

2 ICICR/95/20, at 71-2 and 75. _ . ‘

33 (1995} [C] Reports 342; see also Ad Hoc Judge Palmer (‘the norm lm.rol\:'ed in the precau-
tionary principle ha{d| developed rapidly and m light] now be a principle of cuswmar’y
international law relating to the environment’: ibid., 412). See also fudge Weeramantry‘s
Dissenting Qpinion in The Legality of the Threat or Use of Nuclear Weapons (1996) ICJ
Reports 502.

“ Chapter 10, pp. 4634 below.

3 (19973 1C] Reports 62, para. 97, and 68, para. 113, See also chnpter.w, pp. 46l3—f1 below.
But see the Separate Opinion of Judge Koroma, that the precautionary principle was

incorperated in the 1977 treaty but ‘had not been proved to biave been violated to an 3

extent sufficient to have warranted the unilateral termination of the Treaty’s ibid., 152.

0 The [C3] found that a state of necessity was, on an exceptional basis, a ground recognised by -

customary internationak law for precluding the wrongtulness of an act not in conformity

with an international obligation, and relied on the formulation of draft Article 33 of the

1L draft Articles on State Responsibility: (1997) 1C] Reports 7 paras, 50-2.
M Ihid,, para. 54.
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could not, alone, establish the objective existence of a ‘peril’ in the sense of a
component clement of a state of necessity. The word ‘peril’ certainly evokes
the idea of *risk’; that is precisely what distinguishes ‘peril’ from material
damage. But a state of necessity could not exist witheut a *peril’ duly es-
tablished at the relevant point in time; the mere apprchension of a possible
‘peril’ could not suffice ia that respect. [t could moreover hardly be other-
wise, when the ‘peril’ constituting the state of necessity has at the same time
to be ‘grave’ and ‘imminent’ ‘Imminence’ is synonymous with ‘immediacy’
or ‘praximity’ and goes far beyond the concept of ‘possibility”. . . That does
not exclude, in the view of the Court, that a ‘peril’ appearing in the long
termt might be held to be ‘imminent’ as soon as it is established, at the
relevant point in time, that the realization of that peril, however far off it
might be, is not thereby any less certain and inevitable. 2

This is not precautionary language, premised as it is on the need to establish
the certainty and inevitability of serious harm. However, it must be recognised
that the ICJ was concerned here with the application of the law as it stood in
1989, when Hungary had wrongfully (in the view of the ICJ) suspended work
on the project. At that time, the precautionary principle had not yet emerged
and could not realistically be applied as general international law. It may be
that the IC) also had this in mind when it indicated later in the judgment that
‘[wlhat might have been a correct application of the law in 1989 or 1992, if
the case had been before the Court then, could be a miscarriage of justice if
prescribed in 1997°2%

The International Tribunal for the Law of the Sea has also been presented
with arguments invoking precaution, and has shown itself to be notably more
open to the application of the principle, albeit without express reliance. In
1999, in the Southern Bluefin Tuna cases, Australia and New Zealand requested
the Tribunal to order ‘that the parties act consistently with the precautionary
principle in fishing for Southern Bluefin Tuna pending a final settlement of
the dispute’*” Japan, the respondent state, did not address the question of
the status or etfect of the principle. In its Order the Tribunal expressed the

- view that the parties should “act with prudence and caution to ensure that ef-

fective conservation measures are taken to prevent serious harm to the stock
of southern bluefin tuna’ (para. 77), that there was ‘scientific uncertainty re-
garding measures to be taken to conserve the stock of southern bluefin tuna’

- {para. 79), and that, although it could not conclusively assess the scientific
= evidence presented by the parties, measures should be taken as a matter of

rgency to preserve the rights of the parties and to avert further deterioration
of the southern bluefin tuna stock (para. 80}. In ordering the parties to refrain
from conducting experimental fishing programmes, the Tribunal was plainly

us I 2 :, ki
. Tbid 0 thid, para. 134 = Chapter 11, pp. 5801 below.
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taking a precautionary approach, as Judge Treves recognised in his Separate
Opinion. > '

In 2001, in the MOX case, [reland claimed that the United Kingdom had
failed to apply a precautionary approach to the protection of the Irish Sea in
the exercise of its decision-making authority in relation to the direct and indirect
consequences of the operation of the MOX plant and international movements
of radioactive materials associated with the operation of the MOX plant.*** The
principle was invoked by Ireland at the provisional measures phase to suppert
its claim that the United Kingdom had the burden of demonstrating that no
harm would arise from discharges and other consequences of the operation of
the MOX plant, and to inform the assessment by the Tribunal of the urgency
of the measures it is required to take in respect of the operation of the MOX
plant. For its part, and while accepting that in assessing the level of risk in
any given case considerations of prudence and caution may be relevant, the
United Kingdom argued that in the absence of evidence showing a real risk of
harm precaution could not warrant a restraint of the rights of the United King-
dom to operate the plant.2* The Tribunal did not order the suspension of the
operation of the plant, as Ireland had requested, but instead ordered the parties
to co-operate and enter into consultations to exchange further information on
possible consequences for the Irish Sea arising out of the commissioning of
the MOX plant and to devise, as appropriate, measures to prevent pollution of
the marine environment which might result from the operation of the MOX
plant.?®® That Order, which has a certain precautionary character, was premised

on considerations of ‘prudence and caution’?®

30 “[p the present case, it would seem to me that the requirement of urgency is satisfied only

in the light of such precautionary approach. | regret that this is not stated explicitly in the

Order’: Separate Opinion of Judge Treves, para. 8. See also Separate Opinion of Judge Lang

{‘Nevertheless, it is mot possible, on the basis of the materials available and arguments

presented on this application for provisional measures, to determine whether, as the

Applicants contend, customary international law recognizes a precautionary principle’

at para. 15), and Ad Hoc Judge Shearer (“The Tribunal has not found it necessary to enter

into a discussion of the precautionary principlefapproach. However, [ believe that the

meastres ordered by the Tribunal are rightly based upon considerations deriving from a

precautionary approach.’). ‘ )

Chapter 9, p. 436 below; see Lreland's Statement of Claim, 25 Qctober 2001, para. 34 {‘the

precautionary principle is a rule of customary international law which is binding upon

the United Kingdom and relevant to the assessment of the United Kingdom’s actions by
reference to fUNCLOST). :
Order of 3 December 2001, para. 71.

3 UK Response, 15 November 2001, para. 150.

5 Order of 3 December 2001, para, 8%{1).

0 Ihid.,, para. 84. CF. the Separate Opinion of Ad Hoc Judge Szekely (the Tribunal ‘sh()fﬂd
have been responsive, in the face of such uncertainty, to the [rish demands regarding
the application of the precautionary principle (see paragraphs 96 to 101 of the Request
pp. 4346}, [1 is regrettable that it did not do so, since acting otherwise woubd have led
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The principle has also been addressed by the WTO Appellate Body.™ In
1998, in the Beef Hormones case, the European Community invoked the princi-
ple to justify its claim that it was entitled to prohibit imports of beef produced
in the United States and Canada with artificial hormones, where the impacts
on human health were uncertain. The Community argued that the principle
was already ‘a general customary rule of international law or at least a general
principle of law’, that it applied to both the assessment and management of a
risk, and that it informed the meaning and effect of Articles 5.1 and 5.2 of the
WTO’s Agreement on Sanitary and Phytosanitary Measures (the ‘SPS Agree-
ment’).**® The United $tates denied that the principle represented a principle of
customary international law, and preferred to characterise it as an “approach’
the content of which may vary from context to context.”® Canada referred
to a precautionary approach as ‘an emerging principle of international law,
which may in the future crystallize into one of the “general principles of law
recognized by civilized nations”, within the meaning of Article 38(1)(c) of the
IC] Statute’®®” The WTO Appellate Body agreed with the United States and
Canada that the precautionary principle did not override Articles 5.1 and 5.2
of the SPS Agreement, although it considered that it was reflected in the pre-
amble to and Articles 3.3 and 5.7 of the SPS Agreement, which did not exhaust
the relevance of the principle.?®! Recognising that the status of the principle in
international law was the subject of continued debate, and that it was regarded

to granting the provisional measure requested by Treland regarding the suspension of the

commissioning of the plant.’).
7 See generally T. Christoforou, ‘Science, Law and Precaution in Dispute Resolution on
Health and Environmental Protection: What Role for Scientific Experts?) in J. Bourrinet
and 8. Maljean-Dubois (eds.), Le Commerce international des organismes génétiquement
modifiés (2002).
Chapter 19, pp. 979-81 below; see Report of the Appellate Body, 16 January 1998,
WT/DS48/AB/R, at para. 16.
Ibid,, para, 43, The United States stated that the SPS Agreement recognised a precautionary
approach (in its Article 5.7) so there was no need to invoke a “precautionary principle’ to
be risk-averse.
fhid., para. 64,
Ibid., para. 124 (‘a panel charged with determining . . . whether “sufficient scientific
evidence” exists to warrant the maintenance by a Member of a particular SPS measure
may, of caurse, and should, bear in mind that responsible, representative governments
commonly act from perspectives of prudence and precaution where risks of irreversible,
e.g. life-terminating, damage to human health are concerned’). The Appellate Body went
on to state that ‘responsible and representative governments may act in good faith on the
basis of what, at a given time, may be a divergent opinion coming from qualified and
respected sources’ {para. 194}, a view endorsed in EC — Asbestos (Appellate Body Report,
12 March 2001, at para. 178), and adding ‘[i|n justitying a measure under Article XX(b)
of the GATT 1994, a Member may also rely, in good faith, on scientific sources which, at
that time, may represent a divergent, but qualified and respected, opinion. A Member is
not abliged, in setting health policy, automatically to follow what, at a given time, may
constitute a majority scientific opinion.’
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by some as having crystallised into a general principle of customary interna-
tional environmental law, the Appellate Body said:

Whether it has been widely accepted by Members as a principle ofgeneralor
customary international law appears less than clear. We consider, howcve‘r,
that it is unnecessary, and probably imprudent, for the Appellate Body in
this appeal to take a position on this important, but abstract, questlc?n.
We note that the Panel itself did not make any definitive finding with
regard fo the status of the precautionary principle in international lanf and
that the precautionary principle, at least outside the field of international
environmental law, still awaits authoritative formulation.”®?

The principle has also been raised before other courts, such as the Eur?pean
Court of Human Rights. In Balmer-Schafroth v. Switzerland, the applicants
claimed that the failure of Switzerland to provide for administrative review of
a decision extending the operation of a nuclear facility violated.ArticIe 6 of
the European Convention on Human Rights.*** The claim was rejected by the
majority, because the connection between the government’s decision and the
applicants’ right was too remote and tenuous. The Court ruled that they had
failed to

establish a direct link between the operating conditions of the power sta-
tion. .. and their right to protection of their physical integrity, as they failed
to shuw that the operation of Miihleberg power station exposed them per-
sonally to a danger that was not only serious but also specific and, above all,
imminent. In the absence of such a finding, the effects on the population
of the measures which the Federal Council could have ordered to be taken
in the instant case therefore remained hypothetical. Consequently, neit.he_r
the dangers nor the remedies were established with a degree of probability
that made the outcome of the proceedings directly decisive.”™

A dissenting opinion by seven judges, however, criticised this finding, on thle
grounds that it ‘ignored the whole trend of international institutions ar_ld pub.hC
international law towards protecting persons and heritage, as evident {inter alia}
in . . . the development of the precautionary principle’?® At the nationa.l level,
there have also been several decisions addressing the status of the precautionary

62 fhid, para, 123, The Appellate Body noted that in the Gabcikovo-Nagymaros case, the I1C]

had not identified the precautionary principle as a recently developed norm in the field of

environmental protection, and had declined to declare that such principle could overside
the obligations of the 1977 Treaty: ibid., 0. 93. )

5 Judgment of 26 July 1987, European Court of Human Rights Reporis-IV. Art. 6 of the Con-
vention provides that: ‘In the determination of his civil rights and obligations. - everyone
is entitled to a fair. .. hearing .. . by [a] ... tribunal ..’

®4 fhid., para, 40,

5 Dissenting Opinion of Judge Pettiti, joined by Judges Goleukul, Walsh, Russo, Valticos,

Lopes Rocha and Jambrek.
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principle ininternational law. In Vellore, for example, the Indian Supreme Court
ruled that the precautionary principle was an essentia] feature of “sustainable
development’ and as such part of customary international law. By contrast,
a United States federal court appears more restrained in its approach, holding
that the principle was not yet established in customary international law so as
to give rise to a cause of action under the Alien Tort Claims Statute, 2%

The legal status of the precautionary principle is evolving. There is cer-
tainly sufficient evidence of state practice to support the conclusion that the
principle, as elaborated in Principle 15 of the Rio Declaration and various in-
ternational canventions, has now received sufficiently broad support to allow
astrong argument to be made that it retlects a principle of customary law, and
that within the context of the European Union it has now achieved customary
status, without prejudice to the precise consequences of its application in any
given case. Nevertheless, it must be recognised that international courts and
tribunals have been reluctant to accept explicitly that the principle has a cus-
tomary internationat law status, notwithstanding the preponderance of support
in favour of that view, and diminishing opposition to it. The reluctance may be
understandable, in view of its inherently commonsensical approach, even if the

practical consequences of its application fall to be determined on a case-by-case
basis.?®* :

Polluter-pays principle

OECD, The Polluter-Pays Principle (1975); H. Smets, ‘A Propos d’'un ventuel
principe pollueur-payeur en matiére de pollution transfrontigre’, 8 Environmen-
tal Policy and Law 40 (1982); S. E. Gaines, “The Polluter-Pays Principle: From
Economic Equity to Environmental Ethos’, 26 Texas International Law Journal 463
(1991} R. Romi, ‘Le Principe pollueur-payeur, ses implications et ses applications;,
8 Drroit de lenvironnement 46 (1991); H. ]. Kim, ‘Subsidy, Polluter-Pays Principle
and Financial Assistance Among Countries, 34 JWTL 115 (2000).

The polluter-pays principle establishes the requirement that the costs of pollu-

tion should be borne by the person responsible for causing the pollution. The

* Vellore Citizens’ Welfare Forum v. Union of India and Others, Writ Petition (C)
No. 914 of 1991 (Kuldip Singh and Faizanuddin 1J}, Judgment of 28 August 1996,
paras, 10, 11 and 15, Cf. Narmada Bachao Andolan v. Union of India and Others,
Supreme Court of India, Judgment of 18 October 2000 (www.narmada.org/sardar-
sarovar/sc.ruling/majority judgment.doc).

. ™ Beanalv, Freeport-Mcmuran, 969 F Supp 362 at 384 (US District Court for Eastern District

of Louisiana, 9 April 1997) {‘the principle does not constitute [an] international tort for
which there is universal consensus in the international community as to [its] binding
status and |its] content’); affirmed 197 F 3d 161 (US Court of Appeals for the Fifth
Circuit, 29 November 1999).

In this sense, see Separate Opinion of Judge Treves, n. 250 above para. 9.
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meaning of the principle, and its application to particular cases and situations,
remains open to interpretation, particularly in relation to the nature and extent
of the costs included and the circumstances in which the principle will, per.
haps exceptionally, not apply. The principle has nevertheless attracted broag
support, and is closely related to the rules governing civil and state liability for
environmental damage {as described in chapter 18 below), the permissibility
of certain forms of state subsidies, and the recent acknowledgment in varioyg
instruments by developed countries of the ‘responsibility that they bear in the
international pursuit of sustainable development in view of the pressures their
societies place on the global environment), as well as the financial and other con-
sequences that flow from this acknowledgment.’*® The practical implications
of the polluter-pays principle are in its allocation of economic obligations in
relation to environmentally damaging activities, particularly in relation to lia-
bility,>™ the use of economic instruments, and the application of rules relating
_to competition and subsidy.?”!

The polluter-pays principle has not received the same degree of support
or attention accorded over the vears to the principle of preventive action, or
the attention more recently accorded to the precautionary principle, although
its use is now being taken up in other regional agreements.”’? It is doubtful
whether it has achieved the status of a generally applicable rule of customary
international law, except perhaps in relation to states in the EC, the UNECE and
the OECD. The strong objections of some countries to the further development
of the polluter-pays principle, particularly for international relations, is evident
from the compromise language adopted by Principle 16 of the Rio Declaration,
which provides that:

National authorities should endeavour to promote the internalisation of
envirenmental costs and the use of economic instruments, taking into
account the approach that the polluter should, in principle, bear the costs
of pollution, with due regard to the public interests and, without distorting
international trade and investrment.

This text, which falls short of the more specific language of EC, OECD and
UNECE instruments, includes language which limits the extent of any obli-
gation which might apply to states.>”> This derives, at least in part, from the
view held by a number of states, both developed and developing, that the

269

270

1992 Rio Declaration, Principle 7.

See Institut de Droit Tnternational, Resolution on Responsibility and Liability under
international Law for Environmental Damage, Art. 13, 37 ILM 1473 (1998).

See respectively chapters 18, pp. 904—38 below; chapter 4, pp. 15867 above; and chapter
(9, pp. 101017 below.

* See e.g. 2002 North-Fast Pacific Convention, Art, 5(6)(b),

74 See WSS1Y Plan of Implementation, para. 14{b).

o

71
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" polluter-pays principle is applicable at the domestic level but does not govern
" relations or responsibilities between states at the international level,

The polluter-pays principle in treaty law can be traced back to some of
the first instruments establishing minimum rules on civil liability for damage
resulting from hazardous activities. The conventions on civil Hability for nuclear
damage, the 1960 Paris Convention and the 1963 IAEA Liability Convention, 74
were influenced by the desire to channel compensation from those responsible
for the activity causing damage to the victims. Under the 1969 CLC, however, the
shipowner is precluded from relying on the limitation of liability if the incident
occurred as a result of his actual fault or privity.?” Similarly, the Preamble
to the 1971 Oil Fund Convention reflects the consideration that the economic
consequences of oil pollution damage should be borne by the shipping industry
and oil cargo interests 2™

OECD

The first international instrument to refer expressly to the polluter-pays princi-
ple was the 1972 OECD Council Recommendation on Guiding Principles Con-
cerning the International Economic Aspects of Environmental Policies, which
endorsed the polluter-pays principle to allocate costs of pollution prevention
and control measures to encourage rational use of environmental resources and
avoid distortions in international trade and investment.?’”” The Recommenda-
tion defined the principle in a limited sense to mean that the polluter should
bear the expenses of carrying out the measures deemed necessary by public
authorities to protect the environment:

In other words, the cost of these measures should be reflected in the cost of
goods and services which cause pollution in production andfor consump-
tion. Such measures should not be accompanied by subsidies that would
create significant distortions in international trade and investment. ™

The 1972 Recommendation does not, on the face of it, apply to the costs of
environmental damage. In 1974, the OECD Council adopted a further Rec-
ommendation on the Implementation of the Polluter-Pays Principle which
reaffirmed that the principle constituted a ‘fundamental principle’ for mem-
ber countries, that aid given for new pollution control technologies and the

Z; Chapter 18, pp. 905-12 below,
Art V(2), chapter 18, pp. 913-15 below; see also 1977 Civil Liability for Oil Pollution
e Convention, Art. 6{4).
;*7 Chapter 18, pp. 915-22 below,
z;a OITICD Council Recommendation C(72)128 (1972), 14 ILM 236 (1975).
Ibid., Annex, para. A.4. The Council further recommended that ‘asa general rule, Member
countries should not assist the polluters in bearing the costs of pollution comtrol whether
by means of subsidies, tax advantages or other measures”
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development of new pollution abatement equipment was not necessarily jp_
compatible with the principle, and that member countries shquld strive for
uniform observance of the principle.”” The 1989 OECD Council Recommep,
dation on the Application of the Polluter-Pays Principle to Accidental Pollutigy,
extends the principle to imply that the operator of a hazardous installatiey _
should bear the cost of reasonable measures to prevent and control accidentgy

pollution from that installation which are introduced by public authorities i
conformity with domestic law prior tothe occurrence of an accident.™ Accorg.
ing to the Recommendation, however, this does not necessarily require that ‘the

should be collected as expeditiously as possible from the legal or natural persop -
whoa is at the origin of the accident’ Sucha domestic legal requirement is merely .
‘consistent with’, rather than implied by, the principle.*®' Examples of specific -
applications of the polluter-pays principle cited by t!fle 1989‘Recommendation 7
include adjusting fees or taxes payable by hazardous installations to cover more
fully the cost of certain exceptional measures taken by public authorities to ~ :
prevent and control accidental pollution, and charging to the polluter the cost :
of reasonable pollution control measures decided on by public authorities fol. -
lowing an accident to avoid the spread of environmental damage and limit the
release of hazardous substances (by ceasing emissions at the plant), the pol- ‘_
lution as such (by dleaning ot decontamination), or its ecological effects (by ~
rehabilitating the polluted environment).”® The Recommendation also pro-
vides guidance on ‘reasonable’ measures: they depend on ‘the circumstances .
under which they are implemented, the nature and extent of the measures, the-
threats and hazard existing when the decision is taken, the laws and regulations
in force, and the interests which must be protected’®’ The Recommendation
cites certain exceptions to the principle, including the need for rapid imple

mentation of stringent measures for accident prevention (provided this doe.s_ )
not lead to significant distortions in international trade and investment), or if .
strict and prompt implementation of the principle would lead to severe socio-
economic consequences.™ The application of the principle does not affect -
the possibility under domestic law of requiring the operator to pay other costs :

T C(74)223 (1974), paras. I 1}, 11(3) and TL{L, 14 TLM 234 (1975). _ o

M C(89)88 (Final), 28 1LM 1320 (1989); Appendix Guiding Pl‘l:l1Clp18§i Relat1pgt(.mcc1de_nlal _
Pollution, para. 4; these are MEASUIes taken to prevent accidents in specThc ms.tallatlomi
and to fimit their consequences for hunan health and the environment, including safety
measures, emergency plans, carrying out clean-up operations and minimising tl-co.loglcal :
effects, but not including humanitarian measures or measures W compensate victims for
economic consequences: para. 8.

! Para. 5. ) S . e

%! pyras. 10 and 11; pooling by operatars of certain financial risks is considered to
‘consistent’ with the Principle: para. 13.

3 parg. 12. 2% parac 14 and E5
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connected with the public authorities’ response to an accident, or compensation

for future costs of the accident, 2

European Community

The polluter-pays principle is also established under EC law. The EC adopted
the principle in its first programme of action on the environment in 1973,286
Two years later, the EC Council adopted a Recommendation regarding cost
allocation and action by public authorities on environmental matters which
recommended that the EC at Community level and the member states in their
national environmental legislation must apply the polluter-pays principle, ac-
cording to which

natural or legal persons governed by public or private law who are respon-
sible for pollution must pay the costs of such measures as are necessary to
eliminate that pollution or to reduce it s0 as to comply with the standards
or equivalent measures laid down by the public authorities.?”

“This formulation is broader than early OECD recommendations in respect of
the costs which might be covered by the principle. The EC Council Recom-
mendation, which is not legally binding, identifies standards and charges as the
major instruments of action available to public authorities for the avoidance
of poliution, allows certain exceptions to the principle, and says which acts will
not be considered to be contrary to the principle.*®® In 1986, the EEC Treaty
was amended to provide that EC action relating to the environment shall be
based on the principle that ‘the polluter should pay’* In 1992, the EC member

 states and EFTA member countries agreed that action by the parties was to be

based on the principle that “the polluter should pay’?*® A number of acts of EC
secondary legislation also refer to, or incorporate, the principle,”* and the EC]

5 Para, 16,

B O] G112, 20 December 1973, 1.
mw?

Council Recommendation 75/436/EURATOM, ECSC, EEC of 3 March 1975, Annex,
pata. 2; O] L169, 29 June 1987, |,
%8 Paras. 5-7.

" 1957 EEC Treaty (as amnended) (formerly Art. 130r(2)); see also former Art. 130(s}(5)

of the EEC Treaty as amended by the 1992 Maastricht Treaty, allowing for temporary
derogations and/or tinancial support ‘without prejudice to the principle that the polluter
should pay’. See now Arts, 174(2) and 175(5) of the EC Treaty as amended by the 1997
Amsterdam Treaty.

:‘; 1992 EEA Agreement, Art. 73(2),

See e.g. Directive 75/442, Art. 15 (waste); Directive 94/67, Preamble (incineration
of hazardous waste); Directive 2000/59, Preamble (port reception facilities for ship-
Sfmerated waste and cargo residues); Directive 2000/60, Art, 9 (water framework); De-
cision 2850/2000, Preamble {co-operation in the field of accidental or deliberate marine
pellution); the new regulations on Structural Funds, the revised Cohesion Fund and
the pre-accession instrument (ISPA) include provisions to apply the principle to the
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has occasionally considered its practical implications.?” The prirllciglae has also
been applied by the European Commission in relation to state al_d.

The polluter-pays principle, or variations thereof, as stated. in the OECD
and EC instruments, has also been referred to or adopted in other envi-
ronmental treaties, including the 1985 ASEAN Convention,** the 1991 Alps
Convention.2”” the 1992 UNECE Transboundary Waters Convention,”" the
1992 OSPAR Convention,?” the 1992 Baltic Sea Convention,”® the 1994
Danube Convention,2* the 1994 Energy Charter Treaty’” and certain EC Di-
rectives.’® The 1990 Qil Pollution Preparedness Convention and the 1992
Industrial Accidents Convention describe the polluter-pays principle as ‘a gen-
eral principle of international environmental kaw’ The increased attention
being paid to the polluter-pays principle results, in part, from the greater con-
sideration being given to the relationship between environmental protection
and economic development, as well as recent efforts to develop the use of eco-
nomic instruments in environmental protection law and policy.*® This is likely
to lead to clarification and further definitions of the polluter-pays principle,
particularly in relation to two issues.

operations of the funds {see Arts. 26 and 29(1){c) of Council Reguluticjn (E(?) 126011999
laying down general provisions on the Structural Funds; Ar.t. 7':( 1) of“()nur%cd Regulation
(EC) 1264/1999 amending Regulation (EC) 1164/94 est:dbll:ihlng a Cohesion Fund; Art.
6{2)(¢) of Council Regulation (EC) 1267/199% estublishing an InsFrur_ncnt for Structural
Policies For Pre-Accession). See generally EC Commission, Application of the Polluter
Pays Principle, 6 December 1999. _ o o

2 See e.p, Case C-293/97, R. v. Secretary of Staté for the Environmenit and Ministry of Agri-
culture, Fisheties and Food, ex parte HA. Standley and Others and D.G.D. Me_:tsqn and
Others 11999 ECR 1-2603, paras. 512 (the polluter-pays principle reflects a pfsn;:ple' of
propertionality, and does not mean that farmers must take on burdens for the elimination
of pollution to which they have not contributed). _ .

3 gee Furopean Commission, Community Guidelines on State Aid for Environmental Pro-
tection, 2001 O] C37; chapter 20, p. 1029 below. For its application, see e.g. Commlssml:
Decision 1999/272, 1999 O] L109 (‘it is clearly not compatible with the "polluter pays
principle enshrined in Article 130r of the EC Treaty thata polluter should sellhis contami-
nated land o one of his firms in order to avoid the clean-up costs, that the firm responsible
for the contamination should file for bankruptcy and that the business activity should be
carried on by the newly established firm’). o

34 At 10(d). - 2% Arr 2{1) {the parties respect the polluter-pflys.prmapl.e}. .

29 Art, 2(5)(b) (the parties shall be guided by the polluter-pays principle ‘by virtue of which
costs of pollution prevention, control and reduction measures shall be borne by the
poliuter™}. o

M7 Agt. 2(2)(b) (the parties shall apply . . . the palluter-pays principle™). L

M A, 3{4) (the parties ‘shall apply the polluter-pays principle’). See also 1993 Lugano Con-
vention, Preamble; 1994 Agreement on the Protection of the River Meuse, Art. 3(2)(d),
34 1LM 851 (1995); 1996 Protocol to the 1972 London Convention, Art. 3{2).

M Art 2(4) ™ Are 19(1). - .

300 Gee e.g. Council Directive 199%/31/EC on the landfill of waste, Art. 10; chapter 13, p. 6

below.

Preambie.

M2

33 Chapter 4, pp. 158-67 above.
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The first concerns the extent of the pollution control costs which should be
paid by the polluter. Although it seems clear that the principle includes costs
of measures required by public authorities to prevent and control pollution, it
is less clear whether the costs of decontamination, clean-up and reinstatement
would be included. State practice does not support the view that all the costs of
poliution should be borne by the polluter, particularly in inter-state relations. >
The second issue concerns exceptions to the principle, particularly in relation to
rules governing the granting of subsidies. In this regard, consideration should
be given to the practice of the EC and account taken of the potential role of the

WTO in determining the impact of the polluter-pays principle on its subsidies
rules. 3

Principle of common but differentiated responsibility

C. Kiss, ‘La Notion de patrimoine commun de humanité}, 175 RAC 99 (1982);
B. Larschan and B. C. Brennan, ‘Common Heritage of Mankind Principle in Inter-
national Law’, 21 Columbia Journal of Transnational Law 305 (1983); D. Magraw,
‘Legal Treatment of Developing Countries: Differential Contextual and Absolute
Norms’, 1 Celorado Journal of International Environmental Law and Policy 69 (1990);
D. Attard, Proceedings of the Meeting of the Group of Legal Experts to Examine the Con-
cept of the Common Concern of Mankind in Relation to Global Frvironmenial Issues
{UNEP, 1991}); F. Biermann, ‘Common Concern of Humankind; The Emergence
of a New Concept of International Environmental Law’, 34 Archiv der Volkerrechts
426 (1996}; D. French, ‘Developing States and International Environmental Law:
The Importance of Differentiated Responsibilities), 49 ICLQ 35 (2000).

The principle of common but differentiated responsibility has developed from

. the application of equity in general international law, and the recognition

that the special needs of developing countries must be taken into account
in the development, application and interpretation of rules of international

.- environmental law. Principle 7 of the Rio Declaration states the principle thus:

States shall co-operate in a spirit of global partnership to conserve, pro-
tect and restore the health and integrity of the Earth’s ecosystem. In view
of the different contributions to global environmental degradation, states
have common but differentiated responsibilities. The developed countries

™ See generally chapter 18, pp. 890—4 below; examples include the Chernobyl accident
and the 1976 Rhine Chloride Convention, which allocates the costs of pollution abate-
ment between the polluters (66 per cent} and the victim {34 per cent): see chapter 10,
, PP 478-82 below. ’
GATT Dispute Settlement Panel, US — Chemicals Tax case (1987), holding that GATT
rules on tax adjustment allow contracting parties to apply the polluter-pays principle but
do not require it: chapter 19, p- 953 below.



36 PRINGIPLES AND RULES ESTABLISHING STANDARDS
2.

knowledue the responsibility that they bear in the international pursuit
.u;_ -nqtainailc development in view of the pressures their societies place
o st;lle global environment and of the technologies and financial resources
on E

they command.

Similar language exists in the 1992 Climate Change Convention, whic‘h Provides

that the parties should act to protect the climate system ‘on the basis of equity

and in accordance with their
s 2306

spective capabilities. ) o

reﬁ;:tgfinc?ple of common but differentiated responsibility includes two ele-

ts. The first concerns the common responsibility of states for the protectioy
n}e&;‘environmcm or parts of it, at the national, régional and global levels «*
O ]

The second concerns the need to take account of differing circumstances, par.
(8

ticularly in relation to eac

environmental problem and its ahility to prevent, reduce and control the threa

In practical terms, the application of the principle of common but differentiated

npznsibility hasj at least two consequences. First, it entitles, or may require,
alie ncerned states to participate in international response measures aimed at
0 a

alc]l:l: ssing environmental problems. Secondly, it leads to environmental stan.
addres

; ichimposed h 5
ddiﬁ:‘::rl:ﬂ:t fgrmulation the principle ot common but differentiated respon
in ;

sibility finds its roots prior to UNCED and is supported by state practice at the

regional and global levels.

Common resp.onsibility

Common responsibility describes the shared obiligations of two or more states
\ om ds the protection of a particular environmental resource, taking into
owar

: nt its relevant characte ‘ : .
‘:1(;:;2 associated with it. Natural resources can be the ‘property’ of a single

state. or 2 ‘shared natural resource’ or subject to a common legal interest, o
1k 1

the property of no state. Common responsibility is likely to apply where the

resource is not the property ©

StatAz early as 1949, tuna and other fish were ‘of common concern’ to the

: i ason of their continued exploitation by those -

the relevant treaties by rea 1 by those
partics (f on the other hand, are the ‘province .
4% waterfowl are ‘an international resource’;*"” natural and :
i 1d heritage of mankind as a whole’;™'? the..

. , o
parties.’” Quter space and the moo

of all mankin
cultural heritage is ‘part of the wor

M7 1949 [nter-American Tropical Tuna Convention, Preamble.

e At 3(1)- 39 1971 Wetlands Convention, Preamble.

#1967 Quter Space Treaty, Art. L. -
3w 972 World Heritage Convention, Preamble.

common but differentiated responsibilitieg and -

h state’s contribution to the creation of a particular

iffering obligations on states, Despiteits recent emergence .

ristics and nature, physical location, and historic

f, or under the exclusive jurisdiction of, a single -
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conservation of wild animals is ‘for the good of mankind’;?!! the resources of the
seabed, ocean floor and subsoil are ‘the common heritage of mankind’;*2 and
plant genetic resources have been defined as ‘a heritage of mankind’*? Recent
state practice supports the emergence of the concept of ‘common concern’, as
reflected in the 1992 Climate Change Convention, which acknowledges that
‘change in the Earth’s climate and its adverse effects are a common concern
of humankind’*'* and the 1992 Biodiversity Convention, which affirms that
‘piglogical diversity is a common concern of humankind’3'

while each of these formulations differs, and must be understood and ap-

o plied in the context of the circumstances in which they were adopted, these

attributions of ‘commonality’ do share commen consequences. Although state
practice is inconclusive as to the precise legal nature and consequence.of each
formulation, certain legal responsibilities are attributable to all states in te-
spect of these environmental media and natural resources in accordance with
the attribution by treaty (or custom) of a particular legal characteristic. The

 legal interest includes a legal responsibility to prevent damage to it. While the

extent and legal nature of that responsibility will differ for each resource and
instrument, the responsibility of each state to prevent harm to them, in par-

-~ ticular by the adoption of national environmental standards and international
. environmental obligations, can also differ.

Differentiated responsibility

The differentiated responsibility of states for the protection of the environ-
ment is widely accepted in treaty and other practice of states. It translates into
differentiated environmental stancdards set on the basis of a range of factors,
including special needs and circumstances, future economic development of

- developing countries, and historic contributions to causing an environmental
" problem.

The 1972 Stockholm Declaration emphasised the need to consider ‘the ap-

plicability of standards which are valid for the most advanced countries but

which may be inappropriate and of unwarranted social cost for the developing
countries’*'® The 1974 Charter of Economic Rights and Duties of States makes
the same point in mare precise terms: “The environmental policies of all states

331979 Bonn Convention, Preamble.

M UNGA Res. 2749 (XXV} of 17 December 1970; 1982 UNCLOS, Preamble (and now the

1994 Agreement Relating to the Implementation of Part XI of UNCLOS).

1983 FAQ Plant Genetics Undertaking, Art. 1; see chapter 11, p. 552 below. :
Preamble. See also UNGA Res. 43/53 {1988), 44/207 (1989) and 45/212 (1990), acknowl-
edging that climate change is a ‘common concern of mankind’ and rejecting the original
Proposalin the draft prepared by Malta which described the global climate as the ‘common
heritage of mankind’

Preambe. 3¢ Principle 23.

13
314
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should enhance and not adversely affect the present and future development
potential of developing countries.”” In the Rio Declaration, the international
community agreed that ‘{e|nvironmental standards. management objectives
and priorities should reflect the environmental and developmental context to
which they apply’, and that ‘the special situation of developing countries, partic-
ularly the least developed and those most environmentally vulnerable, shall be
given special priority’’'® The distinction is often made between the capacities
of developing countries and their needs.

The differentiated approach is reflected in many treaties. Under the 1972
London Convention, the measures required are to be adopted by parties ‘ac-
cording to their scientific, technical and economic capabilities’*'® Other treaties
identify the need to take account of states’ ‘capabilities}*™ or their ‘economic
capacity’ and the ‘need for economic development’;*?! or the ‘means at their
disposal and their capabilities’* The principle of differentiated responsibility
has also been applied to treaties and other legal instruments applying to devel-
oped countries. Examples include the 1988 EC Large Combustion Directive,
which sets different levels of emission reductions for each member state;*?
the 1991 VOC Protocol, which allows parties to specify one of three different
ways to achieve reduction;*** and the EC Treaty (as amended by the Maastricht
Treaty}, which provides that:

Without prejudice to the principle that the polluter should pay, if a mea-
sure . . . involves costs deemed disproportionate for the public authorities
of a member state, the Council shall, in the act adopting that measure, lay
down appropriate provisions in the form of

- temporary derogations; and/or
— financial support from the Cohesion Fund . . %

The special needs of developing countries are expressly recognised in other

instruments.®* Account is to be taken of their ‘circumstances and particu-

lar requirements,’?” or of their ‘specific needs and special circumstances,’

or of their ‘special conditions’ and ‘the fact that economic and social

17 Art. 30; UNGA Res. 3201 (1974).

¥ Principles 11 and 6; see also the 1992 Climate Change Convention, Preamble.
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1% 1981 Abidjan Convention, Art. 4(1). 321 1982 UNCLOS, Art, 207,

22 1985 Vienna Convention, Art. 2{2). 323 Chapter 8, pp. 336-9 below.

24 Chapter 8, pp. 329-32 below.  ** Article 175(5), and former Article130s(5).

3% 1976 Barcelona Convention, Art. 11{3}; 1982 UNCLOS, Preamble.

37 1985 Vienna Convention, Preamble.

3% 1992 Climate Change Convention, Art. 3{2) (policies and measures ‘should be appro-
priate for the specific conditions of each Party and should be integrated with national
development programmes’: Art. 3(4)). See now the 1997 Kyoto Protocol, chapter 8,
pp. 368-81 below.
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development and eradication of poverty are the first and overriding priori-
ties of the developing country parties’

In practical terms, differentiated responsibility results in different legal obli-
gations. The different techniques available to apply it include ‘grace’ periods
delaying implementation, and less stringent commitments. Under the 1987
Montreal Protocol, the special situation of developing countries entitles them,
provided that they meet certain conditions, to delay their compliance with con-
trol measures.”™ Under the 1992 Climate Change Convention, the principle
of ‘common but differentiated responsibilities’ requires specific commitments
only for developed country parties and other developed parties, and allows
differentials in reporting requirements.”*' The 1997 Kyoto Protocol applies the
principle of “differentiated responsibility’ to OECD countries, setting a range
of different targets depending upon states” historic contribution and capabil-
ities.””* The special needs of developing countries, the capacities of all coun-
tries, and the principle of ‘common but differentiated’ responsibilities has also
resulted in the establishment of special institutional mechanisms to provide
financial, technological and other technical assistance to developing countries
to help them implement the obligations of particular treaties.>*

Conclusions

This chapter illustrates the extent to which the practice of states, international
organisations and other members of the international community has given rise
to a body of discrete principles and rules which may be of general application,
Their legal status, their meaning and the consequences of their application to
the facts of a particular case or activity remain open. There are several reasons
for this. First, they have emerged over a relatively short period of time, some
only within the past fifteen years. Secondly, each has emerged in the context of
sharp ditferences of view as to what they mean in practice, and what they should
mean. And, thirdly, the extent to which state practice interprets and applies
these principles and rules is still evolving, and requires further consideration
by reference to what states do both at the national level and in their international
affairs. Nevertheless, rational arguments can be made in favour of each having
significant legal consequences, and, as has been seen in the chapter, states and
international courts and tribunals have increasingly been prepared to rely upon
some of these principles and rules to justify their actions and to enable them

to reach congclusions in their application of substantive legal obligations to

22 1992 Biodiversity Convention, Preamble and Art. 20{4); see also 1992 Climate Change
Convention, Art. 4(7).

;i’ Art. 5(E}; see also e.g. 1990 Amendments, Art. 1P

" Arts. 4 and 12; see further the 1997 Kyoto Protocol, chapter 8, pp. 368—81 below.
Chapter 8, pp. 368-81 below. ¥ Chapter 20, pp. 102137 below.
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particular sets of facts. In some cases, such application has had far~reaching
consequences, for example in the Southern Bluefin Tuna cases at the provisiongy -~ 7
measures phase, o '
The principles and rules of general application which have been describeg
irt this chapter provide a framework to shape the future development of .
ternational environmental law. Each is important and has its own particula,
role. Two principles currently seem particularly relevant, and are likely to play -
a critical role in determining whether international environmental obligatigng
play a marginal or a central role in international affairs. The first is that elemepy
of the principle of sustainable development which requires environmental prg.
tection to be treated as ‘an integral part of the development process and canngt. -
be considered in isolation from it’. I any single provision of the Rio Declaration -
can contribute to the normative development of international environmenty]
law, this is likely to be it. On the one hand, it can be considered to require -
all development decisions throughout the range of human economic activity - - §
to be subjected to critical environmental scrutiny. If applied in this way, the .
principle of sustainable development could extend the use of the substantive
international environmental norms which have been established over the past
three decades to inform decision-making by all states and international organi- - -
sations, and result in a further reappraisal of the activities of organisations suck °
as the WTO which increasingly, in the interpretation and application of their:
rules, have regard to legal developments beyond their own legal systems. The
Shrimp/Turtle case indicates the potential for this approach. On the other hand,
this aspect of the principle of sustainable development also requires economic
and other development considerations to be taken into account in developing
and applying those international environmental norms, providing the under-
lying basis for the emergence of the principle of differentiated responsibility.
The second critical principle is the precautionary principle, and its impact
over time should not be understated. It has already been relied upon, as has
been seen in this chapter, to require a shift in the burden of proof in cases .
concerning the conduct of certain especially hazardous activities. The extentto -
which it is applied at the international level will serve as a barometer to measure
future developments in international environmental law. Some international
courts have now been willing to apply the precautionary principle, and others =
have been willing to do so with stealth. It is surely only a matter of time before
other courts follow suit. '
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Introduction

As it develops, international environmental law raises many issues already fa-
- miliar to international human rights lawyers. In the environmental context,
questions related to the existence and application of minimum international
- Standards and the proper role of individuals and other non-governmental
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