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INTRODUCTION

In the collection Governmental Liability: A Comparative Study,! Tony
Bradiey and | wrote thatr governmental Hability was widening (mmunitics
were declining and the grounds for obtaining compensation were expand-
ing} and the trend was likely to continue. This volume shows that, in the
subsequent 10 years, this predicrion has been fultilled.

In that study, we focused primarily on the rules of Hability and how
these were changing. But it is necessary to look more broadly at the
context. The liability procedure may be used for a number of ancillary
processes. It may serve to vindicate rights (as in English law), or be the
focus of public accountability. The proper role of compensation may be
rather muddled in such circumstances. More profoundly, there have been
significant changes in the expectations of the public in relation to public
sector services and their providers, In addition, basic values are leading ro
some convergence of approach across the different European tegal systems.

. THE ROLE OF LIABILITY LAW

To understand governmental Hability, it is necessary to appreciate the
context within which its rules operate. Two parts of the context are the
objectives served by parties in bringing liability actions in courts, and the
general character of the relationship berween the cittzen and the adminis-
tration.

In Latin languages, the terms ‘liability’ and ‘responsibility” are closely
connected. The word ‘responsabilité’ (or equivalent) covers both. There is
an unfortunate attempt in many systems to use the process of legal hability
in order to attribute blame and to establish political or administrarive
responsibility, In some systems, criminal liability has performed this role,
especially where victims can interplead as civil parties. in other systems,
the liability process serves to blame officials or public bodies. This is most
obvious in England, where certain torts are actionable per se, without
proof of loss. The use of particular mechanisms for dealing with such
complaints depends both on the existence of various complaints institu-
tions and processes, and traditions for using them. The following chapters
frequently discuss complaints about poor schooling or poor performance
by social services, which have taken the form of actions for damages, even
though it is often difficult to quantify a loss. Such complaints might have
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Xvi Introduction

been taken to the Ombudsman in a country like Sweden.? We have to ask
about the value-added of the legal process in such circumstances. The
caforceability of the legal remedy and the quantum are clearly important.
But there s also a sense in which ‘justice” is associated in the minds of
many people with ‘a court judgment’. Being vindicated in a public forum
plays an mportant social role, over and above the receipt of compensa-
non.

The criminal process was used in France to prosecute officials in rela-
tion ta the Furani football stadium disaster.” Bur in England, the similar
Hillsborough football disaster fed to several civil law actions against the
officials {the police) and a public inquiry, but only to two unsuccessfu)
prosecutions.® There are, thus, cultural particularities related to the use of
civil Hability as a public process for establishing blame. In truth, the sanc-
tioning role of Hability law remains low, and the compensatory role
remains high, but there has been a change in the balance, perceptibly
different in different countries.® The increasing use of law to ateribute
blame has contributed to the expansion of the role of governmental labil-
ity law, Cases such as Osman and Z are predominantly about attributing
blame, rather than compensating for identifiable monetary losses which
have been sustained. The Osman parenss had a legitimate grievance, but
suffered no monetary loss, Similarly, as s well noted in many of the papers
in this collection, it 1s difficult to quantify the losses of the parents of
abused children or even of poorly educated children. The court process is
predominantly performing the role of a public inguiry and allocation of
blame. Damages arc secondary. We must ask, therefore, what is the place
of tort in a particular legal system as a vehicle for airing grievances. The
answer will not be the same in each legal system.

The chapters in this volume of Atkin and Mclay and of Caranta
specifically raise the issue abour how far the law on liability interferes
with the primary functions allocated to the administration. In their view,
the administrator should not be given differing messages by different
parts of the legal system. If the administration is treated by administrative
faw as legitimately engaged in the exercise of discretion, then this should
not be the subject of actions for damages in other courts, The concern not
to inhibit the administration has also been a pre-occupation of the
English courts in Hill {police), X (social services), and Kondel {barristers
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in courn).® Yer, as is also remarked, there is very limited evidence that
liability will have an impact on administrators. To begin with, the adminis-
trator will not have to pay personally-—the employer will pay. Often the
official will have moved post before the liability action is wried. In many
cases, the budget for paving damages is not the budger out of w?xichfhe
relevant public service is operated, although the trend fﬂ:i‘ ciecentralzs:ed
budgets may increase the pressure on services which are subject to iiawsmss.
The incentives for the adeministrator to perform well are more likely o
relate to come from the potential for disciplinary action or complaints,
rather than the slower liability process. To rake the example of social )werk-
ers,” the criticism which arises from inguiries into the mishandling of cases
involving vulnerable children is likely to have far more of an impact that
the award of damages. That said, the arguments of Atkin and Mcl,a_y
remain impertant. We ought to be consistent in the way we encourage offi-
cials to act nor only in refation to hability law, but also in relation o other
comments on administrative action. Are they to be encouraged to experi-
ment, and thus to reach the wrong result in some situations, or are we hold-
ing them responsible for not achieving the right result?

i POLICY TRENDS: THE CITIZEN AND THE STATE

A critical change in recent years has been in the relationship of the adminis-
tration and the citizens. During much of the twentieth century, the public
administration moved from simply policing respect for public order and
basic public hygiene to providing a range of essential sez‘vices:‘education,
housing, health, and so on. The framework of services thus established maée
an offer to the poblic as a whole {a universal service} and was d‘esngmi-d
according to the estimations of pubic need made by public Gfﬁ{:x‘ais. in
French rerminology, the individuals were “users’ of these public services. In
the 1980s, this picture began to change. Services were run less b} public
enterprises and more by private or privatised organisations. In adch*imn3 the
culture changed in that the public were no longer passive recipients of the
beneficence of public bodies, but were seen as much more active ‘chients’ or
‘customers’ whose needs had 10 be met.® The most striking examples have
been in the core powers of the state, such as poficing and taxation, i which
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‘service’ concepts bave been used to characterise relationships. A recipient of
public largesse has not much standing to complain if the benefit received is
less than he hoped, or even less than the donor intended. But the disappointed
‘customer” of a public service would feel fully fustified in complaining if the
service purchased on his behalf turns out to be less than satisfactory. In more
recent vears, public sector train service providers in many countries have
begun o offer ‘compensation’ for late or defivient services. In some systems,
the relationship of the customer to the public service is a matter of contracy,
it others it is a matter of non-contractual lability. Guettier argues that the
specificity of governmental liahility is to be found in the balanee which has to
be struck between protecting the interests of the citizen and preserving the
ahility of the administration to act in the public interest.” This has led, in
some svsterns like the French, to a Bmitation of liability to cases in which
there is serfous fault {faste lourde} or, as in EU law, o liability for legislarive
actions only where there is muanifest ilegality. In the Englsh system, this
eoncern has led o a finding that no duty of care is owed in certain categories
of case. )V Such an approach is well suited to the relationship of the public
‘authority’ and a ‘user’ of services. It is much less suited to the relationship
between a “custorner’ and a ‘service provider’. The reconceptualisation of the
public sector has called in question attitudes towards the extent to which citi-
zenis can expect to be compensated when the system fails them. In particudar,
the re-positioning of the state as regulator or as the ‘purchaser” of services
from the private sector calls into question the specific nature of public sector
liability, In that the person regulated or the provider of a service is the first
person 1o be blamed if things ge wrong, the public authority has often only a
secondary Hability-~usually a failire to supervise or to check. Bue this is not
significamly different from positions of responsibility in the private sector,
Basil Markesinis captures the change in mood in his inaugural lecture. He
tatks of a ‘consumerist vision of public liability’ under which ‘compensating
the damages suffered by citizens because of administrative activivies can never
be a wrong use of public money’, 11

Furthermore, when the public sector provides the service directly, then
the tendency is to treat it as holding out its ability to deliver a similar qual-
ity of service to the private sector, eg in hospitals or education. These
changes undermine the claim to special treatment from the state. The
public-peivate divide is less sharp than it once was. For instance, in
France, blood eranstusions might be provided in one region by the public
hospital and in the next region by 2 private service. The incongruity of
different rules for compensation between public and private sectors is
stark,
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I, BASIC VALLUIES

A. Are there distinct duties to avoid cansing loss?

Rules on liability constirate the secondary or remedial rules of administra-
tive law. The primary rules set out the powers and duties of the adminis-
tration. > If these primary rufes identify a duty owed to an individual, then
it is usually straightforward to accept that there is both a secondary rule
about enforcement and a secondary rule about compensation for breach,
the rules on government liability, The standard of the primary duty is thus
clearly established and can be the basis for criticism in disciplinary, labil-
ity or ombudsman proceedings. The problem lies in the many situations in
which it is unclear from the primary ruies to whom a duty is owed. That
issue is one which falls to be determined as an integral issue for liabiliry
proceedings.

Where the basis of abiliey is breach of a protective norm, as in German
law or the English breach of a statutory duty, then there will be a coinci-
dence between the view of administrative law on who owes the duty and
the law on Hability, But where there is 2 more generic liability for adminis-
trasive fault, then there is scope for a difference berween who is protected
for the purposes of enforcing a duty, and who can be compensated for
harm caused.

The difficulty is to determine whether there should be one ser of
protected persons for the purposes of the enforcement of the administra-
tive duty, and another for liability purposes. On one scenario, the law
could provide that there is a primary duty to act and anyone adversely
affected should be able to claim compensation. In the alternative, there
could be a primary duty, enforceable through secondary rules on judicial
review, but compensation rules might be distiner. There may be duties 10
compensate when there is no breach of a primary duty, and, correspond-
ingly, there may be no duty to compensate in some situations of breach of
a primary duty. Within the law on Hability, the question arises whether it
should determine independently to whom a duty is owed, or whether the
range of people able to claim compensation is simply a matter of causa-
tion. The English model is thar the law on goveramental liability sets up its
own tests of duty, to run alongside public duty issues under the enforce-
ment procedure, judicial review, The French model is fo use causation 10
identify who has suffered sufficiently from a breach in order to be able ro
claim. Italian civil law has expanded ro provide compensation not only for
interference with rights, but also with legitimate expectations, As a result,
a diverse range of affected individuals can claim compensation, where the
administration does not perform correctly,. Where illegality is taken as a

12 See § Belf, AJDA 1995, spéoial, 39 at 1003
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sufficient basis for awarding compensation to those directly affected, then
causation will inevitably play a controlling function. The English maodet is
more complex in that the law on lability seeks ro estabiish both primary
durnies and then secondary rules on remedies.

¥ anything, the wend 1s towards adopring the French model. A differ-
ence between the scope of a primary duty to achieve administrative
cutcomes and a duty not to cause loss in the process s hard to sustain in
the modern ‘consumerist’ chimate noted above. Although the English cases
struggle to maintain this in a formal way, the recent raft of cases studied in
this volume reveal that, in practice, the ‘duty’ concept is waning as a
control on the scope of lability.

B. Fault

So what are the basic values in compensation and how are they develop-
ing? There seem to be two broad bases. The first is faul and the second is
the principle of unjust burden, which underlies no-fauldt. In the case of
fault, we are dealing with a failure by a public authority to conduct iselt
in 2 wav which can be reasonably expected. As Van Gerven points out,
fault and reasonable expectation go hand-in-hand. How different is this
from private law, where the concept of the ‘reasonable man” or the “bonus
paterfamilias’ stands as an obiective standard against which the perfor-
mance of the specific defendant is measured.’® Now such a standard has
be situated. The objective person has to be performing the same kind of
rale, So we have the reasonable car driver, the reasonable parent, the
reasonable occupier of land, the reasonable policymaker and so on. In this
way, the specific difficulties of the situation in which a public official is
piaced are tzken into account. Structured in this way, it is hard to argue
that public authorities should owe no duty to avoid causing loss by their
fauls. But it may be reasonable to say that it will be hard to show that they
are in breach of their duty unless the fault is particulacly plaring or the ille-
gality is manifest. This perspective is set our in the first principle of the
Council of Furope’s Recommendaticn of 1984:14

Reparation should be ensured for damage caused by an ace due w0 2 failure of 2
public authority to conduct iself in a way which can reasonably be expected from
it iir law in relation o the injured pesson.

This statement offers a good perspective from which to understand the
problems seen by European courts with English law. Much of the ECHR s
problem with the English law lay in the suggestion that there was no doty
owed to certain victims at all, rather than thar the duty had not been

oBelow gl 125
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breached in the kinds of facts before the court.’® As Markesinis and
Fairgrieve point out, there are ways of achieving the similar result by the
use of concepts of causation or to identfy losses that are difficulr to
recover. But to deny any recovery on the basis of the absence of a duty of
care goes against the principles from which the Council of Europe starts, If
there is a primary duty o achieve an outcome in conformity with princi-
ples of pood administration, then this establishes whar the citzen can
reasonably expect the administrator should do. if damage results from this
failure, to deny liability on the basis that there was no duty owed and to
say this in the absence of written texts smacks of opportunisi, rather than
principle. In short, once it is established that the administration is
supposed to act in a specific way, then it is hard to resist the view that a
failure to act like a reasonable administrator is fault. More recent develop-
ments lead to 2 more casuistic and less wide-ranging approach to excep-
tions.

. No fault
Much less has been said in this book about the second principle enunciared
by the Council of Europe:
Reparation should be ensured if it would be mantfestly unjust to allow the injured
person alone to bear the damage, having regard ro the following circumstances:
—the act is in the general interest;
—only one person or a limired number of persons have suffered damage, and
—the act was exceprional or the damage was an exceprional result of the act.

This is a less common basis for liability, and is not recognised in ail juris-
dictions to the same extent,

This principle is based on spreading the social risk of administrative
policies. We are not concerned about the misperformance of policies, but
merely with the ancillary costs of implementing the policy properly. To
that extent the German idea of an exceptional sacrifice (Sonderopfer)
captures the idea well, All systems find it casy to accepr this principle in
relation to the plasmed consequences of a policy. The administration (and
through it society as a whole) is asked to internalise the cost of a particular
policy. If it is planned that a road will be driven through my house, then it
is accepted that compensation will be paid. In relation to property, the first
protocol to the European Convention has an abundarnt case-law to elabo-
rate this idea. The more problematic cases are those of unplanned conse-

L5 "the approsch of sdopting prinmm facie rig d then finding reasons not to apply them
may be ratonally sound, bur polideally in g systere of fundamental rights:
of B Migitender, in 8 Kramer tedh, Righis, Wrongs and responstbifities (Bassngsioke, 20013,
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guences. 1o take the case of the Bangue Populaire de Strasbourg,'® prison-
ers were released on parole or licence and dhey committed a bank robbery
during their period of freedom. Could the bank claim compensation? The
slanned policy of release of prisoners increased the risk of offences, but it
was not the purpose of the policy. The French Conseil d'Ftat decided thar
this loss was a sufficiently direct part of the policy as to come within the
duty to compensate for exceptional losses. This has also seemed an appro-
priate basis for medical risks. Few other legal systems use the roles on
hability ro deal with this problem. In constitutional terms, this ought to be
part of the legislative design. Compensation for established interests is
something which any constitution recognises and which the European
Canvention reinforces. But the logic of this principle stops when the harm
suffered 18 of a type which was unforesceable. At that point, there is no
conscious risk taking by a public body. If our concern is to internalise the
costs of policies, then that is 2 logical point to stop. On the other hand, if
aur concern is the fairness of leaving the loss where it lies, then we mighs
be driven 1o lock further.

At this point we need to distinguish labidiry from social solidarity.
Liability 15 based on a principle of justice that a public body which has
acted in a certain way ought to bear the consequences of its actons
{whether these are the result of fault or of risk-taking). Social solidarity
gives us a reason to offer assistance to those who find themselves in an
unfortunate position. It is a principle of compassion, not justice. If there is
a flood and many houses are damaged, then society as a whole might
provide support to the victims, or might leave such support to private
instiative through charity. Most systems acknowledge this principle in rela-
ton to riots (the public purse picks up the cost of riots. You do not have
to show any fault in the policing of an event. Compensation systems for
vaecine damage, or the effects of defective blood, or industrial disease fall
inte this category. | have argued elsewhere that the French willingness to
provide compensaticn for the effects of protests or of medical experiments
would be berter based on social solidarity, rather than liability {even no-
fault lability).!” Under both principles, the government pays, but the
reasons for paying are fundamentally different.

V. THE SPHERES OF LIABILITY
There are four major areas in which Bability is invoked: the protection of
rights, the exercise of discretion, the regulation of the acrivities of others
,

and the unplementation of policy.

vermmental Linbiliny in Tort' (1996} 0 Natonmal Journal of Conaintional
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A. Rights

The European Convention has given an added imperus 1o the existence of
liability for the interference with rights. Article 13 of the Convention
requires signatory states to provide a remedy where convention rights have
been interfered with, and it is this (rather than Article 6} which provided
the basis for the finding of breach in Z. The result is that there can be no
immunity for interference with rights, and there must be adequate
compensation.

B. Discretion

Many of the more complex cases involve discretion. As has been said,
there is a widespread concern not to interfere with the legitimate sphere of
discretion of the administration. First, this means that the administrators
must be allowed to make mistakes without incurring liability. Secondly,
the difficulty and complexity of administrative decision-making has to be
recognised. The mere fact of making a wrong decision or weighing up the
alternatives wrongly is insufficient to give rise to Hability, Particular seri-
ousness is needed in the error, But such latitude only applies in the sphere
of legitimate discretion—not where the action is unlawful. In addirion, the
deference to the administration is shown only where there is complex deci-
sion-making

C. Regulation

An important area for the exercise of discretion discussed in this volume is
regulation. In particular, the chapter by Andenas and Fairgrieve discusses
its importance. A major role of the administration in recent years has been
to be a regulator, rather than a direct provider of services. The processes of
‘privatisation’ and ‘deregulation® have been intended to enable private
initiative to provide more responsive and higher quality services to the
public than would have been possible from the public sector, particularly
in the light of the constraints it faces on raising money for investment.!®
But a major consequence of this shift has been to increase the moniroring
responsibility of the state for the actions of private-law persons and
bodies.1? In addition, there is the increased pressure on the state to provide
security in preventing harm, such as child abuse, or in protecting the less
aware, such as consumers in financial services, The state has an agenda in
some areas to improve social behavious, such as respecting the rights of

¥ § Majone, “The Rise of the Regulatory state in Ewrope’ {1994} 17 West Ewropean
Podigics, 77, & Baldwin, vtr and C Hood, A Rasder on Regubirion {Oxford, 1928}, 8-34.

1% See | Rivhardsom, *Doing Less by Domg More: Brivish Government 19791993 (1994)
17 West Ewropean Polives, 178,
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thf child, prisoners or other groups, or in improviag the environment. In
other areas, it wishes to encourage participation in financial investment
mariftcrs, and offers the guarantee of supervision to provide a level of
comiort to the hesitant new consumer. The net result is a major increase in
supervision and regulation. Major concerns are expressed about how such
regulation is performed, and how to handle regulatory failure. To what
extent 5 the regulator serting and enforcing standards {2 ‘policemnan role”)

a_mi to what extent is the regulator underwriting the system of cOmpIi:mct:
{"a guarantor role’)? Concerns expressed in public about food safety, the
solveacy of banks and life insurance companies, or supplies of hiood for
transfusion have all proceeded on assumptions that it is not enough for the
reguilamr to demonstrate that he has performed a policeman role. There is
an increasing expectation that the regulator guarantees the outcomes
which thg system of regulation is intended to secure. The regulator is
expected by the public to be pro-active in ensuring that regulatees are
complying. This policy change has 2 major impact on the expected role of
tort lability. Of course, the moral duty to pay compensation has been
recognised for some time. " But the legal duty is one with which the vari-
(:us‘iﬁgal systems in this volume (German, Durch, French, Ialian, and
English) bave all struggled. On the whole, the trend will be towards ‘S{)r}’h‘:
form of lability, but only for the direct victims of serious maladministra-
tion. Perhaps it is necessary for the government to contain expectations.

D. Implementation

By contrast with discretionary decisions, decisions on implementation
require limited choices and are relatively less complex. As a result, the
fmplf:menrazien of policy requires less deference. Ir is for this reason that
in spheres such as the assessment of taxation or the operation of the postai
service, the French have moved away from requiring faute lowrde to estab-
lish liability and are content to base it on simple fault. No great and
complex policy choices are involved in most taxation cases. AM the same, it
has to be recognised that there is no sharp line between the decision to
make a policy and its implementation. Indeed, incremental decision
maiﬁiazg may involve a gradual development of a policy on a case-by-case.
basis. Situations such as dealing with special educational needs or the
handling of delicate child protection cases are complex decisions, and there
nieeds ro be deference to the administrator in such cases. The discussions in
this volume reflect the difficulty of making the basis of Hability depend on
an artificial distinction between policy and operational decisions.

 See R Ore
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V. BUROPEAN LAWS AS STANDARDS

Comparative lawyers in Europe are interested in the mechanisms and char-
acter of any convergence in the rules and principles of iegal svstems.
Compared with the volume which I edited with Professor Bradley in 1991,
this volume of essays is far more pre-occupied with the Huropean
Convention and European Union law as standards for national laws. Both
have direct application in one form or another in the European legal
systems discussed here. The concern of national systems is to ensure
compatibility between national rules and these European standards, whers
the two cover the same case. In addition, national laws seck to ensure
what Van Gerven calls ‘homogeneity’, ie to ensure that national rules are
simiar, whether they cover situations also governed by Furopean rules or
not. The resuit of this latter process is what is frequently described as the
‘spillover” effect of Furopean rules—that they have an impact beyond the
sphere in which they are directly applicable. In both direct application and
in spill over, Furopean standards are baving an appreciable impact on the
character of national rules.

As Van Gerven points out, the process is not one-sided. EU law and the
ECHR base themselves on the most protective standards in European
national legal systems. These are then applied to EU institutions, as well as
to member states. As he suggests, there is a process of dialogue berween
the legal orders. On the whole, this passes through the central courts,
rather than horizontally, though the work of Markesinis does note the way
in which national legal systems influence each other. The chapter by jane
Wright in this volume also notes the way in which there is scope for
dialogue between the national courts and Strasbourg in developing the
law. Although Strasbourg may appear to be the final court, a more
European attitude to precedent, viz a process of respectful disobedience,
may ensure a more sensible outcome.

But whart kind of standards do the European Convention and EU law
represent? As far as the European Convention is concerned, the papers it
this collection identify three areas of impact. The first is that there should
he effective remedies for breaches of Convention rights. If, as in Z, there is
no effective remedy for a breach of a right, such as the right not to be
subjected to inhumane and degrading treatment, then the Hability law
systernts of the country will have to be changed to provide a remedy. in this
situation, the Convention identifies a gap in the system of protection. The
second area of impact is the adequacy of compensation. This matter 1§
discussed in Judge Costa’s paper. The Convention and the European Court
of Human Rights establish areas in which compensation will be awarded.
Where a national legal system fails to match such compensation, 1t may be
guitty of a breach of the Convention™s Article 13, The thied area s Articke
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6, and the provision of access 1o the courts. At first sight, this is a negative
provision in that it removes obstacles to aceess to the courts, but does not
prescribe the remedy that shoutd be made available. But, as Osman and 7
show, the finding that certain rules constitute barriers to access to the
court effecrively encourages a legal system to create a direct, if limited,
remedy. The careful renegotiation of the ruling in Hill and X by the House
of Lords in Barrett and Phelps, and the parallel removal of the immunity
of barristers for work in court have followed from the rulings in the
European Court of Human Rights.?! The existence of a duty of care is to
be determined far more on a case-by-case basis, rather than by creating
bianket rules of immunity. Although the Convention is useful in dealing
with the interference with rights, it has less to say on the exercise of discre-
tion. After all, the exercise of discretion is a major feature of administra-
tive life. In those sitvations in which rights are affected, decisions like X
and Phelps provide some standards. Bur in situations in which there are no
rights affected, but interests or legitimate expectations are affected, then a
different standard is required. EU law offers this in that most of the deci-
sioms ies lability roles relate to are the exercise of legislative or administra-
tive discretion. In the case of legislative action, liability only arises where
there has been manifest illegality. Ordinary fault is insufficient. A similar
concern is reflected in the handling of administrative discretion.

The tuture development of public liability in Furope will depend on the
abuility of legal systems 1o adapt to and influence European-wide debates
on principles of Hability. The fact thar liabiliry is not merely a matter on
which mdividual legal systems are criticised by a central body, but on
which they can influence the habiliy of bodies like the European
Commission, enables a fruitful debate to be established.

JoHN B

<t See n 6 above.
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