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The book s the product of 4 conference entitled ‘Comparative Remedies
pﬁoH.wummwb of Contract’ which took place at the Faculty of Law, Tel-Aviv
Gﬁ?mnmpau between 4 and 6 June 2002. Most, but not all of the papers in
this book were presenteq at g, conference.
\\\ The purpose om.mﬁ conference and the book is to present a theoretical as
| el as2 descriplive picture of contract remedies. This has been done by
| refeTence (o various lega) Systems representing 9@%@5?
T \,_ Emm.n\m.b‘ %mmm&mbv some «ontmental Systems (Fréfich; German) and
fralizat, d CorpRasda M.Mwosmw-mww%w Mw. mﬂﬂ%ﬁ (sracli). The sphere of inquiry has not, however, been
A2 Frrt s o | et T mHo.Bw.. claims which assume the form of a claim for breach of
Pl O . confract. Jalang info account fhe blurred borderlines between contract and
e S N o Rﬁmném ﬂ.mﬂmm@ ».o Include in the book a comparative work on economic
Esea P \m‘m\.\.mw\hﬁw/ Padri wrAigd | Wmmﬁmﬁrw%%ﬁ%ﬂmmob is given both to the role of the law of contract
eadoad T S L N | vwhich has a nonwqu N the recovery of pure economic loss. A legal system
shoeed A pra R O ﬂ?ﬁ\;\ ot ¢ enab ative law of tort may resort to the law of contract for
e e T RS RS R 7 e purpose of enabling a cjaimant 1o recover pure economic loss, and vice
versa. Thus there is aneed to examine the relationship between the law of
\ contract mbm ﬁ.ﬁ law of tortg
. When ﬁ% is said that the Jaw of contract can best be understood by refer-
L ence to Qm remedies it offers, what is often meant is that the law is best
Cuavdese Jar ocl §ogmet mxHEﬂm m.wa evaluateq ot by reference to its bare, black-letter rules, but
VS UV R UCP I Gt s \|U\/Mwb MHMMM —_ - Momnﬁrmﬁ Practical application. It is, perhaps, for this rea-
A . wn raraa LA — ¢ ot Onomies school has devoted a considerable amount
HA) ﬂE | B et TR A iy o E..mhnmu\ © the STUAY of Tz Javy relating to remedies for breach of con-
g b Qesa sl gl BOSETO , w.,ma. m Bﬁ&wﬂo%m nportant £o appreciate that an understanding of the
+ oot A Ondres?™ AW Of CONITact GOes ot end in the courthouse. Litigation is not the only

. )
Ea Ll g ’ _’

means of resolving contractya] g; putes (indeed, in many jurisdictions

e J\\MU,) AN TN O ™y
Commint &5 F : \ ,
- NED RS U soamw mnwﬁwwawwnﬁw §e of confractual disputes end up in court). Today
. . o ,J sk A D / mﬁn&%mm Bm&mmomﬂ@no - Hmmmﬁ o other dispute resolution me \
R e , offor efficion Qmmmgmuﬂ& arbitration and other fori which clai#i to
s ; C e B L G o isputes O__HQWOHW d rog 2 flexibility in the resolution of noﬂ.ﬁ.mnwc&
NG SRS PN B2y A disputes. - 088 not deal with these trends, nor with their impact
£ - on the understanding of Contract remedies and contract theory. Rather, it

| examines the traditiona} solutions where contract disputes are dealt with
e ——
P ———
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20 Roy Kreitner

understanding of contract that respects the multiplicity of interests as
stake can productively link contract thinking with the practices of con.
tracting parties and the courts. .

Abandoning the search for a smgle unified principle to govern contract
damages does not necessarily entail abandoning any search for order in
the law. Contract theory should not be conducted under the threat that
any deviance from coherence translates into utter chaos: the world does
not divide simply into those practices that are theoretically stricfly
coherent, and those that are conducted on an ad hoc, case-by-case basis. In
this chapter I suggest that some measure of order, short of Jogical echer-
ence, can be brought to the law of damages for breach of contract without

sacrificing a reasoned explanation for the multiplicity of remedia]l -

measures actually employed by the courts in contract disputes. Such a
tentative order will be based on distinguishing among contract types, with
the further suggestion that different purposes inherent in contract law
generally take on varying levels of importance with regard to the differ-
ent types of contract.

A brief chapter cannot offer a fully worked out theory of contract
damages, and I will not attempt such a theory here. Instead, I would like
to suggest that in some respects, contracts scholars are searching for a
theory of damages in the wrong places, and to offer at least one possible
direction that might help us find our way. Part I of the chapter maps out
some of the leading attempts to articulate a unified principle of damages
for breach of contract. It begins by describing examples of unification the-
ory worked out in mainstream contract scholarship. It continues by exam-
ining the philosophical versions of unification theory, and concludes in a
brief exploration of the economic analysis of law. For each version of vni-
fication theory, there are already built-in critiques. Part II of the chapter is
an attempt to generalise some of those critiques, and to cast doubt on the
appeal of unification theory generally. Finally, Part II elaborates the idea
that distinguishing contracts into various types might allow us to retain a
tight link among the purposes of contract enforcement and the rules gov-
eming damages for breach.

I UNIFICATION THEORIES

American legal realism had an immense impact on the understanding of
remedies for breach of contract. Through critical examination of the
connection between the purpose of contract enforcement and the rules
governing remedies for breach, the realists succeeded in instilling the
view that remedies for breach set out to vindicate a range of interests.
According to this view, there was no single core principle of contracts
from which the rules on remedies could be deduced. Rather, rules on

Multiplicity in Contract Remedies 21

i i hich they advanced

dies were to be evaluated by the success with w!
Mmﬂ%&mﬁa policy considerations. Perhaps the most &.mw.oﬂmﬁ extrapola-
gon of this view was Gardner’s “An Inquiry into the Principles of the Law

of nosﬁmnﬁmcm published in 1932, Gardner’s analysis included no less

than twelve principles of decision, laid out in an elaborate oam\nbm that
included an attempted hierarchy of applicatior. The goal was to examine
the laws which determine the relation of the remedy to the promise, the_
consideration, and the breach,” and the result was first and foremost an

acknowledgment of complexity:

The task of the law of contract thus ceases to be the simple one of enforcing
bargains and becomes the far more complex one of wuoﬁ&.bm means mmz.
conducting a cooperative commonwealth ona <o._n.5§ basis, of anﬂﬂﬂ,
ing group industry and economic justice with ﬁ&.ﬁnﬁ& freedom and indi-
vidual responsibility for results. To achieve this it is necessary to mdmounm
promises to such an extent that promisees may Hm.mmonm_.u@ entrust their for-
tunes to them, but not to an extent which will permit m.aB to be .Emam
instruments of exploitation, multiply the nrmbnm.m.om. mnﬂnmﬁg.mmnm or
losses, or needlessly restrict the future economic initiative of promisors.

Gardner’s heroic grappling with complexity was much discussed in the
decade following its publication, but was eventually o<mmwrmmo€ma bya
rival that offered a more workable model of accommodation for the range

.of purposes embodied in contract law. That rival, of course, was Fuller

and Perdue’s ‘Reliance Interest’.” I will have more to say on \Wmmmsnm
Interest” later, but for now it will suffice to point out that its genuine con-
tribution was not to set up reliance as the true core of contractual obliga-
tion or even of coniract damages, but rather to offer a more elegant or
digestible version of the claim that the purposes Eﬁm_&sbm contract
enforcement were in fact multiple and complex. H&R.&BB of multiplicity
and complexity became entrenched in the academic understanding of
contract. However, in recent years, a growing number of contracts schol-
ars has attempted to overcome the widespread understanding of the com-
plexity of contract remedies m.W& mﬁww»mm that there is indeed a single
i rinciple to govern the law of damages.
cEH_WMwmﬂmeww to ﬂmu.@ the law of contract damages can be loosely clas-
ified into three groups. The first comprises mnbo_ﬁ,.w Swwnbm within the
mainstream of contract theory, or ‘liberal pragmatism’. These mnrowmum
have critiqued the vision of multiplicity underlying contract remedies

*GK Gardner ‘An Inquiry into the Principles of the Law of Contracts’ (1932) 46 Hiroard Law
Review 1.
ATbid, 20-2.

5 1. .\ .
Q%M,me%bmoa is borrowed from lan Macneil. See IR Macneil ‘Relational Contract

Theory: Challenges and Queries’ (2000} 94 Northwestern University Low Review 877, 882-3,
especially n 28,
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Mmp&ﬁ.m nuanced. While the status of the right as the starting point for
o WMG is axiomatic, m..ﬁ content of the right is not. Indeed, he suggests
€ content of the right evolves, and is still evolving, becoming more

property-like.1®

A critique of Fuller and Perdue is common to additional articulations

mm& Mﬁmwmqmmﬂ unification theory. Two in particular merit mention here;
- antom Wmm.._mbm,m Interest in Confract Damages’l* and "The Net
Xpectation Interest in Contract Damages"> both reject Fuller and

Perdue’s framework as more confusing than useful, 16 and both adopta -

Mso&w%n %mw%on of the expectation interest as the key to contract dam-
mmmmﬁw. addition, both offer the reduction of complexity of damage rules
the central mmdm.bnm of the theories they propound.’” In a sense, all

Mﬂﬂﬁﬁmﬂm\ by the legal realists. One crucial focal point in that reconstruc-
bon Mm<mm Mmlogwnnm Or expectation principle, and thus many recon-
: attempts are based on a denial of the centrality of reliance as
tmportant to contract remedies. 18

2 Philosophical Unification Theory

Philosophical unification theory, like i ;
; 1y, like its majnstream analo e, argues for
a singular placement for the expectation principle in En%ma%ﬁm and

Wg =4 antom Reliance Interest in Contract Damages’ (1992) Wisconsin Law
DW Barnes ‘The Net Expectati .
mqm_\a.:& 1137, e et tion Interest in Contract Damages” (1999) 48 Emory Law
d @Wwﬁmmﬂﬁwwwmmﬁdg&bw the reliance interest and the confusing use of that title to
reliance interest in Egﬁmbﬂ mmvaoammnsu. mmm conceal the remarkable differences between the
most scholazs agree tha and the céinterest in practice’, Kelly, above nt 14, 1759. ‘While
ultimate effect m«mum%mﬁ Wwwmﬂww moﬂmﬂou msumm.mm article was path-breaking, I will argue that the
wam, es, above n 15, 1138, and complicate the law of contract damages.”
bre mm.wﬂm Eﬂmow" Mon".. look backward to .m.bn the remedy; they can look forward to find the
po; OUTES need not administer alternative gm&mm“mmﬁmhmw&mnoﬁnmmb

w%nmmwmou of damage rules. Barnes, above n 15
, 1138,
ﬁwm.wnmwﬂ Mm_.mﬂmw wwﬁwm%m V\.HummmSoam“# Hmdm.ﬂ:m%muboomm %Mw Bead?’ ﬁﬁowww 38 San Drego Law Review 1
il ; RE Bamn, ] th of Reliance (1996) 46 Journal Legal 1
orio and S Thel ‘The Promissory Basis of Section o Gwﬂw Howownk gm«cﬁmwmnwﬁwa
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applying contract remedies. But, while mainstream theories begin from a
aumber of methodological starting points, philosophical theories are gen-
erally attempts to deduce the correct remedial principle from the nature
of the contractual entitlement.’” The most popular version of such theory

55 Fried’s Contract as Promise.20 Fried famously argues that the core of con-

tract is promise, and that the nature of promising entails that, “if I fail to
keep my promise, it is fair that I should be made to hand over the equiva-
Jent of the promised performance’.?! Fried goes on, not only to support™
the expectation principle as the proper remedial principle, but also to
deny any fundamental role to reliance. The problem with Fried's position

" asan argument about remedies, as Craswell has shown, is that there is no

necessary relationship between Fried’s arguments about the basis for
liability and the choice of any particular remedy or even remedial

’ mqﬂnﬂde.Nw

Other scholars have stepped into the breach in order to tighten the rela-
tionship between a philosophical account of the nature of contractual
entitlement and a proper understanding of remedies. Most recently,
Benson has argued that the nature of contractual entitlement entails, as a
matter of necessity, a justification of the expectation principle as the sole
principle of contractual compensation. Benson’s argument rests on the
idea that the meaning of contract must be sought in the logic of a transfer
of entitlement, a transfer effected by temporally sequenced assents of the
parties to a contract.?? After elaborating the logic of transfer, Benson

argues that

[i]f the law of contract can indeed be understood in terms of the logic of
transfer, the expectation remedy is the natural and distinctively contractual

principle of compensation.?

Two elements of Benson's theory are of interest here. First, the expecta-
tion principle is logically deducible from the logic of transfer, which in
turn underlies the conception of contract. According to Benson, a contrac-
tual transfer of rights is precisely like a present transfer of property with
the exception that what is transferred is a right to the property rather than
the property itself. For Benson, the contractual right effects a change of

ownership, and

1%This is not to say that mainstream theories never use this procedure as well. Prof
Friedmann's The Performance Interest uses a similar methodology.

B Fried Contract as Promise: A Theory of Contractual Obligation (Harvard Undversity Press,
Cambridge, Massachusetts, 1981).

211pid, 17,
ZR Craswell ‘Contract Law, Default Rules, and the Philosophy of Promising’ (1959)

88 Michigan Law Review 489, 517-20.
P Benson “The Unity of Contract Law” in The Theory of Contract Law, above n 2, 118, 128-9,

2 bid, 137.
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28 Roy Kreitner

presented as if they could provide the basis for a unified view of damages
ummﬁbm the incentive questions that are not the subject of the research Hm.m
off in the background. Usually, this exclusion is not accompanied bya
limitation of the kinds of contracts for which the analysis is pertinent, but
rather presented as a general framework for analysing remedies.3

Il THE CRITIQUE OF UNIFICATION:
RESPECTING MULTIPLICITY

Unification theories of contract remedies have been subject to critique
m.,og within the sub-disciplines in which they were generated. But the
failings of unification theories can be generalised. Il other words, it is
possible to identify the common features of unification theories, and on
that basis to offer wholesale reasons for réjecting them. That is the task of
this part of the chapter.

The main problems with unification theories are two-fold.
Telegraphically put, unification theories attempt too much and explain
too little about contract remedies. The theories are methodologically
unsound because they work on a level of abstraction too high to solve
concrete problems, and they are pragmatically weak because they are too
rigid, and thus force scholars to narrow the realm of contract, eliminating
the consideration of too many problems that are typically considered con-
tractual. I freat these issues in turn.

1 Methodology: The Misconceived Quest for Unifying Principle

Gamnwm.oﬁ @ﬂmcumm share an underlying methodological assumption. The
assumption is that an overarching principle can yield, through a process

the consequences of legal rules, in terms of the welfare of individuals. Thus, ia principle, an
economic welfare function could be infinjtely complex, and actually take into m%.ocb»mw host
mh competing considerations according to some balancing formula. See L Kaplow and

m&.mﬁu ..mEHnmmm versus Welfare’ 114 Haroard Law Review 961 (2001). However, when
efficiency is oﬂ.ﬁ& with wealth maximisation, the resuit is often a simplification of the fac-
tors to be considered, with the implicit claim that questions of fact can guide the nommative
%n_.s& in a manner divorced from the balancing of substantive values. This was a central

eme of very early economic anabysis. For a paradigmatic exampie, see Birmingham, above
wm 30.Fora critique of economic analysis along these lines, see JW Singer “Legal Realism
Hmw.mﬂum%nwmwuwwm mww\qans Law Review 465, 522-8 (reviewing L Kalman Legal Realism at Yale:

50

eg R Cooter and A Porat “Should Courts Deduct Norl Sanctions from Damages?’
(2001) 30 fourna! Legal Studies 401. A recent article on the ,aoonmﬂn between B&nmﬁmmsmmbw
economic analysis makes a imited explicit case for unifying remedies in the expectation
damages rule, arguing that when administrative concerns are taken into account, only

expectation damages lead to efficient results. See MA Eisenberg and BH McDonnell
“Expectation Damages and the Theory of Overreliance’ (2003) 54 Hastings Law Journal 1335,
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of deduction, particular rules of contract law. Another way of putting this
is that unification theories rely on conceptualism as their methodological
basts. One extended example of the methodology should suffice to clarify

the point.

Of all unification thecrists, Benson is most straightforward and

adamant about his conceptualism.® Benson claims that the proper
concept of contract flows from the logic of transfer, and that once that
concept is in place, it should generate by implication answers to allk

contract problems:

My basic thesis is that the logic of a transfer of ownership that animates
present transfers of property is also instantiated in contracts and, more
specifically, in the main doctrines of the common law of contract. Indeed, it

i¢ their organizing idea.

Crucially, while Benson’s essay sets out to lay down the basic structure of
contract, he claims that virtually any contract rule, including

implied terms and conditions — the law of mistake and non-disclosure,

frustration, conditions antecedent and subsequent, fundamental breach, antic-
ipatory repudiation ... interpretation ... fights of third party beneficiaries

and others are amenable to analysis through his conceptual apparatus:

A public basis of justification aims to be complete in the sense that, through

the conception of contract, it ideally is able to answer all or most of the ques-

tons that arise in relation to contract formation and breach. The contention is

that the conception of contract has the necessary resources to do so. Of course,

to answer these questions, it may be necessary to supplement the basic struc-
ture of this conception with various presumptions and propositions of law.

However, it is important to note that, on the approach I am &king, the latter
are not o be introduced ab exirz and should not take us outside the concep-
tion of contract. Rather they are to be understood as implications of that con-
ception when it is suitably specified to address these other questions.
Essential to this approach is the idea that a contract does not admit of any
gaps once it is understood in terms of the conception of contract.?”

¥ Perhaps the clearest illustration of Benson’s conceptualism could be gleaned from his
treatment of consideration, where he begins with a definition and then dissects the defini-
tion in order to derive four conditions for consideration to be understood as valid, which in
turn contribute to the analysis of the place of consideration in the conception of contract. See
Benson, above n 23, 154ff. However, since this essay concentrates on theories of remedies, I
will leave the analysis of consideration for another time. At all events, Benson is useful for
purposes of illustration because he takes his conceptualism seriously: his theory has the
advantage of taking conceptualism close to its legical endpoints, or to extremes, depending
on one’s perspective.

¥ Ibid, 202-3.
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32 Roy Kreitner

d..,m possibility of conflicting considerations is easily viewed when
considering the rules for choosing between alternative measures of value

(within expectation damages), and in the principles that limit damages. -

Teke for instance the classic problem of deciding whether to award expec-
tation damages based on the cost of completion of work according to the
contract terms as opposed to damages based on the diminution of value
of the property s a result of breach.“3 This problem is not amenable to
solution by applying either the logic of transfer of entitlement or any
other high-level abstraction about carrying out the parties’ wills. Either
result, at this level of abstraction, is a plausible interpretation of giving
the injured party the value of the thing promised. To decide which inter-
pretation to adopt, however, we must do more.

A reasonable decision-maker will take into account at least two kinds
of considerations, each of which offer arguments in both directions. One
wu.bm of consideration deals with faimess as between the parties to the
&m?.:m” is it fair/fust/right to allow the promisor to escape from per-
forming in the manner that the promisee understood the promise? is it
fair/just/right to grant the promisee a windfall money judgment that
w.m is unlikely to use for actual restoration of the property? The second
kind of consideration deals with social utility, looking as much to guid-
ing future behaviour (primarily of non-parties) as to the dispute itself:
will a rule of cost of completion generate economic waste, and in tum
generate performance when neither party has an actual interest in per-
formance? will a rule of diminution of value generate inefficient
breaches, because the promisor can then discount the actual damage to
the mHoBMmmm..» With good reason, this problem has become a staple of
the first Year contracts curriculum, because it forces anyone who thinks
mvo.ﬁ it to grapple with different kinds of considerations, none of
which are unambiguous on their own terms. The conceptualist model
that counsels ignoring these considerations seems unable to move
toward a solution of such a problem in concrete terms.

Question might, potentially, raise such considerations, and many actual attempts to deter-
mine 2 rule or decide according to a rule are formulated vRQmM% as nou»mmawgoum con-
a cting considerations. See D Kennedy From the Will Theory to the Principle of Private

utonomy: Lon Fuller’s “Consideration and Form™ (2000) 100 Columbia Law Review 94,
1046 {describing "The Conflicting Considerations Model” of Tegal analysis).

“The classic formulation comes from Pesoyhouse 7 Garland i
Coal e Co 382 P 2d 109
(Okia 1962). More recent cases include mwnmsﬁwﬁmq v Apache Qﬂﬂ%%w. mm 847 (Okla 1994)
mwmmvabw the diminution of value award); Meade v Kubinski 661 NE 2d 1175, 1185 (L1 App
. &V (holding that trial court should “compare the cost of Testoring the land to jts previous
Jevel of fertlity with the diminution in market value at ts highest and best use, and 2ward
@ lesser amount); Willie's Construction Co w Baker 596 NE 2d 958 (Ind App 1992) (adopting
cost of completion measure where the remedial construction cost was $24,000, the diminu-
tion of value was zero, and the value of the property was $70,000). '

Multiplicity in Contract Remedies 33

The limitations on expectation damages offer additional examples of
conflicting considerations. Again, we may focus on a classic example of
damnages limited to loss that is foreseeable as a result of the breach, as laid
out in Hadley v Baxendale. ! Is the question as to whether certain conse-
Ammnnmmdm the breach are foreseeable answerable by reference to the enti~
tlements transferred by the parties at formation, as the conceptualist
analysis would assert? This might be the case where the promisor
demanded a higher price for her service because of the knowledge that
the promisee intended an unusual use, or was subject to unusually great
injury. But that only answers the easy case where there is a concrete
assumption of risk, something that is not necessary for liability. In fact,
the test of foreseeability is not applied in subjective terms, but rather
objectively, as a self-consciously normative inquiry. Again, decision-makers
are likely to ask whether it would be fair as between the parties to assess
damages;*> and whether a default rule restricting damages would have
peneficial societal effects.*® Even the hero of conceptual analysts of contract,
Williston, was willing to admit that the attempt to dexive the foreseeability
requirement from the parties” agreement was a ficion.¥

A final example for this point may be drawn from the requirement of
certainty for the assessment of damages. For instance, plaintiff company
conftracts to manage a stadium for a municipality for a period of twenty
years, before the stadium is built. In fact, the stadium never gets
built, and the city breaches its contract. Again, considerations of fairness
to the parties and incentives to similarly situated parties will play a

4 (1854) 9 Ex 341; 156 ER 145, See further A Kramer, chapter 12 below.

45This explains the recurrence of language regarding “disproportionate’ damage. The idea is
that it may well be unfair, even monstrous, to hold the promisor in a contract worth next to
nothing to the damages caused by its breach, even when those are easy to foresee. See
Restatement (Second) of Contracts § 351(3). .

461 Ayres and R Gertner ‘Filling Gaps in Incomplete Contracts: An Economic Theory of
Default Rules’ (1989) 99 Yale Law Journal 87, 101~2.

4Thus Williston, in discussing limitations on damages, and in particudar the implications of
the doctrine of Hadley v Baxendale:

To assert then, as is sometimes done expressly or impliedly, that the measure of dam-
ages for breach of a contract is based on the terms of the contract is to assert a fiction
which obscures the truth and invites misapprehension which may lead to error. Cne
who on borrowing money agrees to pay it the following month does not stipulate for
the alternative right to keep the money at legal interest until the lender can get judg-
ment and levy execution, though this is the only remedy the law can enforce. Nor can
it be supposed that a seller contracts to be liable for the difference between the con-
tract and the market price, or for consequential damages according as he does or does
not know certain facts. Parties generally have their minds addressed to the perform-
ance of contracts — not to their breach or the consequences which will follow a
breach, The fiction here criticised is a manifestation of the broader fiction that parties
contract for whatever obligations or consequences the law may impose upon them.

Williston on Contracts 1st edn (New York, Baker Voorhis, 1920) vol 3 § 1357. Cf A Kramer,
chapter 12 below.
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36 Roy Kreitner

the grain of common law thinking about contract. If, as the Restatement
counsels, a contract is ‘a promise ... for the breach of which the law gives

a remedy, or the performance of which the law in some Wway recognises asa - .

duty’, then a right not to be misled by a promise that will be broken is
at least in some cases, simply a contractual right.5” The traditional view is
not limited to definitions. Instead, it manifests itself in a vision of the
E.QHE of contract that includes a host of problems that conceptualists
might like to see analysed under different categorical vmm&ﬁmm.m%

The difficulty with the narrow vision of contract is two-fold. First, given
current understandings of contractual liability, it is highly artificial, and
leaves too many common contract situations unsolved. Second, its sup-
posed conceptual neatness actually complicates the analysis of relatively
straightforward problems. A few brief examples should clarify. In reliance
onbids of various subcontractors, a general contractor calculates his bid for
a tender offer, and on learning of his being granted the tender, the subcon-
tractor claims he made a mistake in calculation, and refuses to perform %% A
donee of real estate occupies and makes improvements on the Iand, and the
@onoim heirs refuse to finalise the transfer of title. A franchisor and a poten-
tial franchisee conduct a serfes of transactions, each of which is meant to
fulfill conditions for the granting of the franchise. When the final condition
is fulfilled, the franchisor raises the bar, making complete performance of
the agreement impossible.50 Is it conceivable that such clagsic problems
have no place in the corpus of contracts materials, because they are “actual-
Iy’ tort cases? And if so, why is part of the struggle over their solution cen-
tered on the possibility of finding consideration?61

The artificiality of the distinction proposed by conceptualists may not
be crucial. Since the decline of the forms of action and the simplification
of pleading, the drawing of boundaries between fields like contract and
tort is likely to be of much more importance to the conceptualist than to
someone interested in a pragmatic approach to private law.52 However,

Wwﬁ.&ﬁu@# (Second) of Contracts §1 (emphasis added).

It could be argued that only the promise to engage in an undertaking will trigger contrac-
tual liahility, but this would not solve the definitional problem raised by conceptualists. The
cbvious evidence of the mainstream view is Restatement (Second) of Contracts §90, which
comes under the heading of ‘Contracts without Consideration’”, In other words, the corman
understanding is that the requirement of consideration is not a universal requirement for
non.ﬁmoE& validity of promises (see §§ 82-90), but that the situations elaborated under the
Mm?o heading are contractual
“Promissory estoppel is abroad heading for seme of these problems, but there aze others,
%Q:Ebw firm o&.mwm_. optons, surety, and certain contractial claims for reliance damages.

mmmmw?:ﬁwﬂ&naungww&Hﬁmﬁmeﬁﬁathmwmv“ggewsawgawnawww
Mumu 757 (Cal 1938); Branco Enterprises Inc v Delta Roofing Inc 886 SW 2d 157 (Mo App 19%4).
BE%E: o Red Ouwl Stores Inc 133 NW 2d 267 (Wise 1965).
mummm R mon.bmm ‘Consideration in Equity” {1919) 13 Illinois Law Review 667

In fact, this 1ssue was crucal for late nineteenth century classical theorists. They, howeves,
could not so readily shuffle off problems of promissory estoppel to the realm of tort, because

Multiplicity in Contract Remedies 37

the distinction has some ill effects on contract thinking more generally,
beyond the boundary issue.5® As far as remedies are concerned, the cen-

© tral problem is how to think about damages when the limitations on

expectation damages are relevant. Again, two telegraphic examples: in
Kenford Co v County of Erie,5* the plaintiff agreed to manage a sports stadi-
um for the county, but the stadium was never built by the county.
Uncertainty and foreseeability posed insurmountable obstacles in
Kenford’s claim for damages. But what if there had been clear expendi- ~
tures in reliance on the contract? If the ‘performance interest” is the only
interest protected by contract, how is the plaintiff to recover even his
reliance expenditures?5 Is it feasible or desirable to treat this caseas a
tort, just because of the difficulty in proving damages? The second exam-
ple highlights the problem with this scenario. In Security Stove &
Manufacturing Co v American Railways Express Co,% the plaintiff contract-
ed with a carrier to send a special combination oil and gas burner to an
exhibition, where he intended to display it. One package of the shipment
never arrived, and the plaintiff recovered his expenses in going to the
exhibition and setting up his display, or reliance damages. It is a2 matter of
course that there was a valid contract, and relatively clear that expecta-
tion damages would raise a host of problems, ranging from causality to
foreseeability and on to certainty. In addition, it is not clear that reliance
damages were not considerably higher than expectation, if the latter is
limited to the difference between the market value of the goods at the
time of delivery and the time when they should have been delivered. But
should this be a case of tort? Should the carrier be excused if he was not
negligent? Should the plaintiff have to bear the burden of showing negli-
gence? It seems clear that the answer to all of these questions is no, and
that the plaintiff should be able to elect to sue for reliance damages
without having to show the existence of a tort. And yet, this relatively
easy contracts case becomes quite difficult if the contractual interest is
narrowly and artificially defined.

they worked within a framework that suggested that the voluntary relationship or under-
taking precluded the examination from the perspective of the law of toris. See JH Beale
‘Gratuitous Undertakings’ (1891) 5 Haroard Law Review 222. For a modern explanation of
why the boundaries might still matter, see Barnett, 5tfil Dead, above n 18, 911 (explaining
that the determination to uphold the boundary between tort and contract is motivated by a
concern for freedom of contract).

63 The wider issue here is the extent to which all the parties” obligations should ostensibly be
traced to the moment of contract formation. See D Chamny ‘Hypothetical Bargains: The
Normmative Structure of Contract Interpretation” (1991) 89 Michigan Law Review 1815.

6473 NY 2d 312; 537 NE 2d 176; 540 NYS 2d 1 (1989).

650ne suggestion is that courts should be willing to assume a fiction, that is, of at least a
break even contract, thus awarding reliance damages as a surrogate for the difficult to prove
expectation. Kelly, above n 14. This suggestion, along with its fiction, is ¢ritiqued as a ‘some-
what artificial presumption” in Willistor, above n 47, vol 3 §1341.

6651 SW 2d 572 (Mo App 1932).
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40 Roy Kreitner

But the connection between foreseeability or contemplation and actual
awareness of special circumstances may not be as straightforward as it

seems. On the one hand, there is the repeated reference to the issue of -

whether the special circumstances were ever communicated to the defen-
dants, with Alderson B assuming they were not. But in direct conflict with
this view is the reporter’s note preceding the opinion, which explicitly
states first that “The plaintiffs’ servant told the clerk that the mill was
stopped, and that the shaft must be sent immediately’, and second, that
upon payment for carriage of the shaft, ‘the defendants’ clerk was told
that a special entry, if required, should be made to hasten its delivery”.”?
The real key to understanding the opinion lies not in the question of
notice, but rather in the fype of contract undertaken between the parties.
The decision rests ultimately on the consideration of the damage that
would ‘arise generally, and in the great multitude of cases not affected by
any special circumstances, from such a breach of contract’.” In other
words, damages will typically be limited to those that arise from a partic-
ular type of contract, when both parties know they enter that type of con-
tract, here a contract of carriage. Counsel for defendants made this point
explicitly: ‘A carrier has a certain duty cast upon him by law, and that
duty is not to be enlarged to an indefinite extent in the absence of a spe-
cial contract’.”® Special contract is not merely a question of notice, but of a
specific undertaking to become liable for damages beyond those typically
assumed. Thus, we should pay close attention to Alderson B's statement:

[1]f the special circumstances under which the contract was actually made
were communicated by the plaintiffs to the defendants, and thus known to
both parties, the damages resulting from the breach of such a contract,

which they would reasonably contemplate, would be the amount of injury
which would ordinarily follow from a breach of contract under these
special circumstances so known and communicated ... For, had the special
circumstances been known, the parties might have specially provided for
the breach of contract by special terms as to the damages in that case; and of
this advantage it would be very unjust to deprive them.”®

T{bid, 147, Further, in arguument for the plaintiffs, counsel was presented by Parke B with the
question: ‘The defendants there [in Wafers v Towers, 8 Ex 401] must of necessity have known
that the consequence of their not completing their contract would be to stop the working of
the mill But how could the defendants here know that any such result would follow?” and
he answered: “There was ample evidence that the defendants Imew the purpose for which
this shaft was sent, and that the result of its nondelivery in due time would be the stoppage
of the mill; for the defendants’ agent, at their place of business, was told that the mill was
then stopped, that the shaft must be delivered immediately, and that if a special entry was
necessary to hasten its delivery, such an entry should be made.” Ibid, 149.

74 15id, 151.

75 Ibid, 150.

7 Ihid, 151.
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The special terms referred to here are simply a contract for extraordinary
liability, or insurance. And what is at stake is the nature of a contract for
carriage, which does not include such insurance. When parties desire
insurance, in other words, they should contract for it specifically.”” The
concern of the court, in cases like this, is that one party should not receive
a contract for insurance for the price of a contract for nmﬁ.wmmm.qm The issue,
on this reading, is not whether the parties actuslly foresee or contemplate
the damage in question, but whether the fype of relationship they under-
take in the contract entails liability for such damage. Contract types entail
a host of duties, among them responsibility for particular kinds of losses.
The parties can contract around these duties, but to do so they must exit
the typical arrangement, and more than mere notice is required for such
exit.

The early development of contract doctrine regarding damages was
heavily dependant on specific contract types. Leading examples include
the limitation of damages for non-payment of a debt to interest,” and the
rule limiting damages against a vendor of real estate who failed to make
title to the expenses of the buyer, or what would later be termed reliance
damages.®0 But these examples are only the tip of the ice-berg, prominent
because they resulted in bright line rules that diverge dearly from the gener-
al formula, rather than modifying it delicately#! A mid-nineteenth-century

7T This is the understanding proposed by defendants’ counsel:

Here the declaration is founded upon the defendants’ duty as comumnon carriers, and
indeed there is no pretence for saymg that they entered into a special contract to bear
all the consequences of the non-delivery of the article in question. They were merely
bound to carry it safely, and to deliver it within a reasonable time. The duty of the
clerk, who was in attendance to the defendants’ office, was to enter the article, and to
take the amount of the carriage; but 2 mere notice to him, such as was here given,
could not make the defendants, as carriers, iable as upon a special contract (Tbid, 150.)

78 This concern is shown in even starker terms during the argument of counsel for the plain-
tiffs, who relied on the case of Borradaile o Brunton, where the plaintiff recovered for the loss of
an anchor occasioned by the breaking of a chain cable, which the defendant had warranted
would last two years. Upon bringing up the case, plaintiffs’ counsel was queried by Alderson
B, "Why should not the defendant have been liable for the loss of the ship?” and then by Martin
B, “Take the case of the non-delivery by a carrier of a delicate piece of machinery, whereby the
whole of an extensive mill is thrown out of work for & considerable time; if the carxier is to be
Tiable for the loss in that case, he might incur damages to the extent of £10,000". Tbid, 148. The
barens are suggesting that it is implausible that for the price of a contract of carriage, one
could insure a huge loss in business, or for the price of a chain cable, insure an entire ship.
79*Where the defendant is under a unilateral or independent obligation to pay a liquidated
sum of money, the ordinary measure of damages for non-performance is the sum of money
itself with the interest at the legal rate from the time when it was due. In an action by a cred-
itor against his debtor for the non-payment of the debt, no other damages are ever allowed.”
Williston, above n 47, v 3 §1410 (footnotes, citing cases, omitted).

801pid, §1399, citing Fhureau o Thornkil, (1776) 2 W B1 1078, and its American progeny.
8lwilliston’s first edition, despite his stated desire to assext the unity of contract law,
includes a short chapter on the Measure of Damages for Breach of Contract, and a chapter
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44 Roy Kreitner

protective provisions for shareholders, their potential to distort the market

for corporate control, and because of the potential for managerial selt-

interest, courts have applied enhanced scrutiny in passing on the validity -

of such provisions.%

Initially, scholarly treatment of the issue confined itself to corporate
law questions, and in particular, whether directors of a target corporation
had violated their fiduciary duties in agreeing to the lockup or breakup
fee.57 Recently, however, several scholars have focused on the interplay
between contract and corporate law in evaluating lockups and breakup
fees.5¥ A number of important insights may be gleaned from such an
investigation. First, the specialised context of transfer of control transac-
tions may trigger a conflict between traditional concerns of contract law,
for instance protecting party expectations, and traditional concerns of cor-
porate law, for instance safeguarding shareholders’ interests in the face of
managerial discretion. Second, lockups and breakup fees are analogous to
stipulated damages for breach of contract, and one way for courts to
weigh the validity of such provisions is through a stipulated damages
analysis: in other words, if the provision corresponds to a reasonable esti~
mate of actual damages in case of breach, it should be upheld. And for
this estimation to be carried out, a method for calculating the damages
must be advanced.

Combining these two points generates a particularly interesting setting
for thinking about the proper damages for the breach of a merger agree-
ment. Attention to the context of the agreement shows, along the lines of
three types of considerations alluded to above, that expectation damages
are particularly inappropriate in this setting. Instead, fairness, social utility,
and administrative concerns all point in the direction of compensation at
a level lower than expectation damages, and close to reliance damages.

(@) Fairness - An inquiry into fairness as between parties to a merger
agreement must account for both the acquirer’s expectations regarding
the agreement, and the interests of the target’s shareholders, especially
in light of the possible divergence between that interest and that of its
management. The concern for fairness to the interests of the shareholders

50 eg Paramount Communications Inc v QVC Network Inc 637 A 2d 34 (Del 1994); Mills
Acquisition Co v MacMillan Inc 559 A 2d 1261 (Del 1989); Revlon Inc v MacAndrews & Forbes
Holdings Inc 506 A 2d 173 (Del 1986).

5S0e eg I Ayres *Analyzing Stock Lock-Ups: Do Target Treasury Sales Foreclose or Facilitate
Takeover Auctions’ (1990) 90 Columbia Law Review 682,

8%pe eg CR Taylor ‘When Good Mergers Go Bad: Controlling Corporate Managers Who
Suffer a Change of Heart’ (2003) 37 University Richmond Law Review 577; JF Sneirson ‘Merger
- Agreement, Termination Fees, and the Contract-Corporate Tension’ (2002} Columbia Business
Law Review 573; PL Regan ‘Great Expectations? A Contract Law Analysis for Preclusive
Corporate Lock-Ups” (1999) 21 Cardozo Late Review 1; CR Taylor ‘A Delicate Interplay:
Resolving the Contract and Corporate Law Tension in Mergers’ (1999) 74 Tulane Law
Review 561.
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animates the fidudary principles that courts have traditionally used to
limit the effectiveness of merger agreements. The crucial problem in this
setting, for the shareholders, is that lockups or breakup fees may have the
effect of preventing them from realising the true value of their shares, by
precluding higher bids. If the lockup is not enforced specifically, but the
original acquirer is awarded expectation damages, the same injury is
inflicted on the shareholders. Thus, the obvious starting point for the
inquiry is that fairness to the shareholders requires some reduction of
damages, if damages are to be assessed at all. But fiduciary principles and
the public policy they represent are only one side of the faimess analysis.

" The more difficult question is how to fairly compensate the acquirer for his

investments in the transaction when the deal breaks down.*® Granting
expectation damages, as explained above, is too destructive of the protec-
tion of shareholders that corporate law demands. But does this mean that
no damages should be assessed whatever? Scholars who have treated the
question recently repeatedly revert to reliance damages as the proper medi-
ation of interests, and there is some support for the position in the courts as
well. Two reasons from the perspective of fairness have been advanced for
the proposition: first, the merger agreement is by its nature preliminary, in
that both parties know that it is likely to generate additional bids, and that
there are many hurdles to overcome before the agreement takes effect.
When the parties realize in advance the preliminary and tentative nature of

' the agreement, only reimbursements of the costs of entering the tentative

agreement seem like a fair result. %0 Secondly, it has been suggested that

reliance may be the best standard from the perspective of compensation —
that is, it better approximates the real consequences of breach to an initial

bidder than an expectation measure would 7!

(b) Social Utility — Analysis of the incentives provided by rules
governing damages for breach of contracts has led to a widespread

89This problem is especially salient from a fatress perspective since the original acquirer
has often created a market for the target — the initial attempt at 2 takeover is what initiates
an auction situation, and in fact, some tazgets may even lure a potential acquirer as & “stalk-
ing horse’ in order to generate the highest bid possible.

S0When courts are faced with a breach of an agreement to negotiate in good faith, or ‘an
agreement to agree’ they have often come to the conclusion that reliance damages are
appropriate. See Venture Assocs Corp v Zenith Data Systems Corp 96 F 3d 275 (7th Cir 1996).
For the argument about why this might be the appropriate rule even from the perspective
of the party held liable when it did not agree toa binding agreement, see R Craswell ‘Offer,
Acceptance, and Efficient Reliance’ (1996) 48 Stanford Law Review 481.

91734 Skeel Jr ‘A Reliance Darnages Approach to Corporate Lockups” (1996) 90 Northwestern
University Law Review 564, 596, For an extensive, detailed analysis of the fairness of lockups
and breakup fees, including an endorsement of reliance damages as the proper tool of analy-
sis when balancing shareholder interests and acquirers’ contractual interests, see Regan,
above n 88. Regan’s treatment of the analogy to fairness arguments in related contexts of
excuse, particularly when dealing with agents and trustees, is especially illuminating.
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48 Roy Kreitner

rules. Along the three dimensions of justification, fairness as between the .

parties, social utility, and administrative concerns, there is at Ieast a prima

facie case that reliance damages are better suited to the fact situation than -

expectation damages. The goal of my argument has little to do with merger
agreements per se, and much more to do with generalising the insight
provided by the exercise. Such a generalisation would encourage us as
contracts scholars to search out particular fact situations and engage in
the analysis of the justifications for remedies particularly suited to those
situations, rather than relying on a unified principle of remedies. If per-
suasive, the argument should lead to a shift of the research agenda, away
from the search for a unified principle to govern all contract remedies,
and toward the examination of particular fact situations and contract
types as guides to remedial diversity.%®

V CONCLUSION

The dominant understanding of remedies for breach of contract takes into
account the multiplicity of interests that should be protected by remedial
rules. In recent years, there has been a proliferation of theoretical models
that attempt to give a new foundation to the law of remedies through a
single, unified prineiple. The argument of this chapter has been that such
models are unfounded. Unification theories fail to explain the practice of
the courts in granting diverse remedies for breach, and more importantly,
they fail to account adequately for justificatory considerations that are
and ought to be an inherent part of remedial rules. Beyond the critique
of unification theories, I have suggested that contract scholars ought to
look to contract types as a guide to further theorisation of remedies. The
analysis of contract types offers two distinct advantages over unification

%$For an example of recent work whose methodological starting point is the fact situation
rather than the overarching principle at stake, see MP Gergen “The Law’s Response to Exit
and Loyalty in Contract Disputes’ (chapter 4 in this collection). An analysis of contract
types would advance Gergen’s argurhents, particularly in regard to Texas Assoc of Counties
County Government Risk Mgmit Pool v Matagorda County 52 SW 3d 128 (Tex 2000), the case
with which Prof Gergen’s article opens. On general contract principles, this case looks par-
ticularly bad — the trial court, and the dissenting opinion (in the Supreme Court), see it as
quite an easy guasi-coniracts case, in which someone with no cbligation pays another
party’s debt at that party’s request, and thus should have restitution. What makes the
majority opinion reasonable is the fact that we are in an insurance situation, and the rule
advanced by the dissent might place insurers in a position to manipulate insureds, essen-
tially because of cash-flow issues and risk aversion, precisely the reasons they secured
insurance in the first place. Put simply, this case looks bad as a piece of general contract law
(or general quasi-contract, or unjust enzichment law); howevey, it begins to look more plau-
sible as a piece of insurance lew. Grasping for general contract law in this situation is to my
mind (and to that of the Texas Supreme Court) too great a sacrifice to the goddess of con-
ceptual neamness, or ‘the unity of contract law”.

m,
4
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theory. Fixst, it gives us a better tool for analysing and cu&mﬁm\&bm.,mhm the
varying results of cases involving contract breaches and the remedies they
entail. Second, contract types offer a research agenda that would never
divorce itself from the underlying considerations that ought to govern the
choice of rules governing contract breach: fairness between the parties;
social utility; and administrative concerns. The identification and analysis
of particular contract types would liberate scholars from the often sterile
work of justifying particularised rules as ‘exceptions’ and encourage a
reasoned examination of a variety of rules appropriate to the wide, but far
from limitless, variety of contractual contexts.
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Comparative Reflections on the
French Law of Remedies for
Breach of Contract*

YVES-MARIE LAITHIER

N A TREATISE that remains, a century after its first publication, a

standard reference work for French divil lawyers, 1 Planiol wrote: the

debtor must devote to the performance of his contractual obligations,
‘the entirety of his work force, at the risk of ruining his health and endan-
gering his life.’ 2 The tone was set. And this was in striking contrast with
the opinion defended, at that same time, in the United States by Judge
Sloss, in a well-kmown case which contributed to the recognition of the
notion of impracticability:

a thing is impossible in legal contemplation when it is not practicable; and a
thing is impracticable when it can only be done at an excessive and unrea~
sonable cost. We do not mean to intimate that the defendants could excuse
themselves by showing the existence of conditions which would make the
performance of their obligation more expensive than they had anticipated,
or which would entail 2 loss upon them. But, where the difference in cost is
so great as here, and has the effect, as found, of making performance
impracticable, the [defendant should be excused from performing]).

What is most remarkable is that, at the dawn of the twenty-first century,
the gap between these traditionally different legal systems has hardly
been bridged. While the concept of imnpracticability was introduced in the

* The author would like to express sincere thanks to Horatia Muir Watt for her guidance and
to Audrey Benguira and Alessandxe Nolet for their translation.

! For an explanation of this phenomenon which is not indifferent to a comparison between
French law and the common law, see, P Jestaz, C Jamin, La doctrine, (Paris, Dalloz, 2003) 150
et seq. Planjol’s Treaty (first volume) was published in October 1899.

M Plardol, G Ripert, Traité pratique de droit civil frangais, Obligations, (Paris, LGDJ, 1931)
n® 382, 582.

3 Mineral Park Land Co v Howard, (1916) 156, 458, at 460.
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to perform, is well established. On the other hand, the way in which

French authors still present and understand this list is extremely heterp-

geneous. This is why some have suggested that the study of English law -

in particular, and the commeon law in general, would be very instructive,

It an influential article published in 1994, the French comparatist
Denis Tallon sharply criticised the way in which French scholars cate-
gorise remedies for breach of contract, and in particular for failing to
provide this field with the consistency which it had not been given by
the Civil Code.l” Professor Tallon deplores the fragmented presentation
of remedies, which results in practical inconvenience for the creditor —
who must ‘explore the four corners of textbooks to discover the various
options that the law provides him with’’® — and which hinders the
growth of a general theory of breach of contract.’® Moreover, the author
stresses the inappropriateness of the treatment given to bilateral contracts,
dealt with separately as if they were less common; the conceptualisation
of damages as a form of liability and erroneously paralleled with tortious
Hability; and the lack of detailed analysis relating to the compatibility or
incompatibility of the various remedies as between one another. After
observing that English law was established through remedies,? Professor
Tallon suggests that it could provide valuable inspiration in reorganising
and clarifying the state of French law, in order to set up a complete and
consistent system, shedding light on the remedies available to the credi-
tor, the defences open to the debtor, and the powers of the court.

This article had the great merit of provoking much thought in France
about a subject that is ultimately concerned with the practical aspects of
contract. This indeed was what the author wished?! and, in that sense, his
objective has been fulfilled. The grounds for his position are neverthe-
less debatable. Admittedly, the often-used notion of remedy is seldom
. rigorously analysed by common lawyers.?? Neither the typology of
remedies,”® nor the meaning of the notion, have been perfectly deter-
mined. Save for its medical meaning, similar in both the English and
French languages,® which suggests that the word refers to something

7D Tallon, ‘Linexécution du contrat: pour une autre présentation’, Reoue trimestrielle de
Diroit ctoil 1994, 223,

1813 Tallon, ibid,

1%In relation to French authors persistent trend to establish ‘general theories’ see P Jestaz,
C Jarnin, La doctrine, n 1 above, 150 ct seq, 230 et seg.

20D Tallon, n 17 above, 223 et seq: “{...) it is the common law system that could help us. For
some, it might seem unexpected, the common law not being, in essence, famous for its logi-
cal constructs. And yet, it is in England that contract law was established, on the basis of the
remedies available to the contracting party who is the victim of the breach : remedies precede
rights. Thus, it provides a global understanding of what the creditor may do when there is
breach of contract.

4D Tallon, n 17 above, 237

2P Birks (ed), Englisk Private Laze, {Oxford, OUF, 2000) § 18.01.

B M Wadddams, Remedies as a Legal Subject’ (1983) 3 Oxford Journal of Legal Studies 113.
2 The word, of Latin origin, is composed of the prefix re and the verb mederi (to attend, treat).
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other than punishment, we could enumerate, more or less accurately, no

Jess than five possible legal meanings, which tend to overlap with closely

. related notions, including (but not lLimited to) actionable ‘rights”.?

Besides, the confusion is such that Professor Birks has expressed the wish
to see this expression disappear from English legal vocabulary.?6
Furthermore, the fragmentation of the formal presentation of remedies is
1o less within the common law than it is in France. Thus some time ago
gir Guenter Treitel observed:

One of the most perplexing problems in the English law of contract con-
cerns the remedies which one contracting party has in the event of the
other’s failure to perform in accordance with the contract. One reason for
the difficulty is that discussions of this problem are often widely scattered
in the books, with the result that very different solutions are proposed for
problems which appear to be basically similar.Z

For example, the chapters dealing with remedies do not mention rescis-
sion of contract nor clauses limiting or excluding Hability; equitable reme-
dies {among which is specific performance) are only dealt with briefly in
contract law textbooks and a serious review requires one to turn to spe-
cialised material, either completely devoted to remedies, or to Equity. This
scattering occurs within every area of the law of obligations. Hence, for

‘want of establishing a connection between contract law and tort law, the

breach of a contractual obligation by the debtor with the help of a third
party requires that one examine a contract law textbook in order to deter-
mine the remedies which may be available against the former, and a tort
law textbook in order to determine the remedies which may be available
against the latter. Similarly, the implementation of the rules preventing
the defaulting debtor’s unjust enrichment are to be found within the law
of restitution, which again; is treated as an entirely separate subject with-
in the common law.

The above does not of course deprive the proposed comparative exer-
cise of its use. Yet, the comparative study of French, English and American
law has more to offer than a new taxonomy of remedies for breach of
contract. A first approach would consist in pointing out the similarities
(for example, the use and usefulness of clauses limiting liability, the
significance of actions for an agreed sum etc) and the differences (for
example, the existence of a daily fine for delay in the performance of a
contract [astreinte] under French law, mitigation of damages and restifu-
tionary damages in English and American law). This first stage of the
analysis is both indispensable and fertile. Yet, one can go beyond it in

25p Birks, Rights, Wrongs, and Remedies” (2000) 20 Cxford Journal of Legal Studies T at 9 et seq.
2P Birks, ibid, 3, 19 et seq. )
227G H Treitel, ‘Some Problems of Breach of Contract’ (1967) 30 Medern Law Review 139.
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110 Ywes-Marie Laithier

pexceived as the necessary extension of the principle of enforceability. The
existence of a right to specific performance is initially affirmed through the

courts, before asserting that in the case of a breach of contract any judicial .

action would, as a matter of principle, have no other purpose than the
implementation of this right. Article 1134 para 1 of the Civil Code is then
put forward as a reference, considered both satisfactory and sufficient.
Even then, no further explanation or discussion is provided, since all this
seems so obvious.% The reasoning draws jts strength from its apparent sim-
plicity, which is supposed to make any additional explanation superfluous.
Is it not ‘obvious’ that keeping one’s word commands, in principle, specific
performance of one’s commitments? It is, however, unforfunate that this
same obviousness could let us forget that general contract law did not con-
tain any explicit provision raising specific performance to the rank of a
principal remedy.

In these circumstances, could the ‘legal doctrine’ have relied on the
leading cases and decisions of the Cour de cassation? Of course, examples of
specific enforcement in casebooks are numerous. Thus one can find orders
to: ensure the right of possession of rented property;? re-do construction
work;” enter into a legal transaction;* close down a business;” return
the promised subject-mattery0 re-instate a lessee?! or an employee;?

3 Amongst past authors, see, for example, A Colin, H Capitant, Cours &lémentaire d¢ drott civil
frangzis, t. 2, Tth edn, (Paris, Dalloz, 1932) n° 67, 65; I, Josserand, Cours de dreit civil n%.n%
frangais, X1, Théorie génfrale des oblipations, 3rd edn, (Paxis, Sirey, 1939) n® 390, 370; M Flaniol,
G Ripert, Traité pratigue de droit civil frangais, op cit, n® 776, 74 ; amongst contemporary
authors, see ] Flour, J-L Aubert, Y Flour, E Savaux, Le rapport d'obligation, 3rd edn, (Paris,
A Colin, 2004) r° 160, 163 in fine ; A Sériaux, Droit des obligations, op cit, n° 62; F Terzé,
P Simler, Y Lequette, Les obligations, ap cit, n° 1110, 1113 ; G Viney, P Jourdain, Traité de droit
civil (dir ] Ghestiny, Les effets de la responsabilité, 2nd edn, (Paris, LGDY, 2001) n® 19, 43. Contra
F Bellivier, R Sefton-Green, ‘Force obligatoire et exécution en nature du contrat en droits
francais et anglais : bonnes et mauvaises surprises du comparatisme’, Etudes offertes 2 Jacques
Ghestin, Le contrat au déhut du XXI sidcle, (Paris, LGD], 2001} 91. ,
%The allusion is made just 23 quickly in doctoral fheses, see V Lonis-Apokourastos, L2 pri-
mauté contemporaine du droit & exécution en nature, foreword | Mestre, Aix-en-Frovence,
PUAM, 2003, n° 2, 17, n° 9, 24: M-E Roujou de Boubdée, Essai sur la notion de réparation, fore-
word P Hébraud, (Paris, LGDY, 1974) 159; P Wery, L'exécution forcée en nature des obligations
contractuelles non pécuniires (essai). Une relectur des articles 1142 & 1144 du Code civil, fore-
word ] Moreau-Margrdve, (Lizge, Kluwer, 1993) n® 71, 93, 150, 206.
¥ Com, 23 mai 1964, Bull 1T, 0 260. .
3 Civ 1%, 18 janvier 1956, Bull I, n® 34 ; Civ 1%, 5 juillet 1956, D 1956, 719 ; Civ 1%,
14 janvier 1959, Bull I, n® 26 ; Civ 1%, 18 octobre 1965, Bull I, n° 546 ; Civ 3¢, 10 janvier 1990,
Bull T, n° 6.
*8Com, 31 mars 1952, Bull, n° 155.
% Req, 24 février 1862, § 1862, 241 (in an obiter dickum); Req, 7juillet 1898, 5 1898, 1, 520 ; Soc,
ww Wusﬁ 1979, Bull V, n® 67 ; adde, M Planiol, note under Paris, 14 janvier 1889, D 1890,
, 289,
#0Civ 180, 20 janvier 1953, D1953 222
418ac, 8 juin 1956, Budl TV, n° 585,
250c, 14 juin 1972, JCP 1972, 11, 17273, note G Lyon-Caen. (The solution is now enacted.)

The French Law of Remedies for Breach of Contract 111

demolish work;®® overhaul a place;** transfer shares;* end an activity;#
and deliver the subject-matter®” etc. Howevez, the Cour de cassation has
never entirely backed up the academic reasoning, according to which
Article 1134 para 1 of the French Civil Code commands specific perform-
ance. More generally, the Cour de cassation refuses to state that specific per-
formance is, as a matter of ‘principle’, available to a creditor who is the
victim of a breach of contract. This 1s why it approved the decision of a
court of appeal which refused to order the demolition of buildings con- -
structed in breach of contract, on the ground that ‘it rests with the judge
to decide whether the works built in breach of a contract, must or must
not be destroyed’. Yet the claim relied solely on Article 1134 of the Civil
Code, maintaining that this provision precluded the judge from deciding
in equity and that, in rejecting the demolition claim, the appeal court
judges had changed the content of the contract and were thus exposed to
the censure of the Cour de cassation.*® That is to say that this well known
‘principle’ of French law, that is meant to distinguish it from the common
law, is, in practice, only didactic, conjured up by academics in order to
categorise and influence case law, and is in no way normative. The princi-
ple of specific performance, and in particular its primacy, therefore has a
purely academic existence. It was created and shaped with the aim to pre-
serve a certain understanding of the enforceability of contracts and, if
need be, to strengthen the principle of party autonomy. This justification
was supported by the majority of academics. After all, no-one would
claim to be “against’ the principle of the force obligatoire or the enforceability
of contracts. Yet, the reasoning is none the less fragile.

The fundamental mistake of French theory in this area lies in confus-
ing a rule with one of its possible remedies. Article 1134 para 1 of the
Civil Code enacts the concept of force obligatoire or ‘enforceability” of the
contract. It means that the connection established between the debtor
and the creditor is legally enforceable. The debtor who does not abide by
his contractual obligations is subject to a sanction, in the same way as
any other person who does not respect the law. Because his conduct does

4B iv 1%, 13 mars 1963, D 1963, somm, p 79; Civ 3¢, 5 février 1974, Bull I, n° 56; Civ 3¢, 15
février 1978, D 1978, IR, p 414; Civ 3%, 23 mai 1978, Bull I, n° 213; Civ 3¢, 18 février 1981, Bull
0, n° 38; Civ 3%, 19 mai 1981, Bull I, n® 101; Civ 3%, 13 octobre 1981, Bull I, n® 152; Civ 3¢,
26 novembre 1986, RD fmm 1987, p 236; Civ 3¢, 27 mars 1991, Bull I, n° 106; Civ 3°, 30 juin
1993, Bull 1T, n® 105.

Civ 1%, 14 octobre 1964, D 1964, p 710; Civ 1%7%, 26 juin 1967, D 1967, p 673; Civ 3¢, 9
décembre 1970, Buil I, n® 683; Civ 3%, 18 novembre 1980, Bud! T, n°® 177; Civ 3%, 25 janvier
1995, Buli I, n° 29; Civ 3¢, 3 avril 1996, Buli T, n° 9L.

“SCiv 3¢, 19 février 1970, GP 1970, 1, p 282

46 Com, 23 avril 1985, Bull IV, n® 123.

“ Colmar, 18 octobre 1972, 121973, p 496, note M Cabrillac, A Seube.

% Req, 18 juin 1883, D 1884, V, p 353.
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de cassation approved the court of -appeal’s refusal to grant specific

performance and to award only damages instead. The Court stated that

in finding

that the defects were not significant, and that it could not be envisaged to
carry out a rebuilding of these works because of the great disturbance it
would cause in the premises, [the court of appeal] has, regarding the obliga-
tion to do something, justly determined that the building contractor could
avoid specific performance, consistently with Article 1142 of the Civil Code,
and substitute a pecuniary compensation for the specific performance 5

It is wrong to assert that specific performance is, ‘in principle’, the pri-
mary remedy only because it is feasible and requested by the victim.
French case law is far less straightforward than this. To sum up therefore,
if the scope of specific performance is more extensive in France than it is
in common law systems, this is not as a result of the alleged normative
principle.

If the scope of specific performance is greater, this results inter alia®
from the fact that under French law an order for specific performance is
not ruled out on the sole ground that damages would be an appropriate
remedy. Leaving aside the historical reasons (the separation of the courts
of Commeon law and Equity), the basis for this difference lies in the extent
of the duty to mitigate damages and therewith, more fundamentally, in
the importance granted to economic considerations in the implementa-
Hon of remedies for breach of contract. According to English or American
law, when the good or service which is the object of the contractual obli-
gation is available and reasonably accessible on the market, the creditor,
who is the victim of the breach of contract, has the ability, in practice, and
usually the legal duty to obtain substitute for performance. Traditionally,
common law courts consider that, in this case, damages constitute an
‘appropriate remedy’, since the creditor finally obtains, as rapidly as pos-
sible, that which he had originally contracted for, plus, as the case may be,
the pecuniary compensation for any resulting loss. The natural result of
this approach is that, the courts reject, on the same ground (the appropri-
ateness of damages) any claim for specific performance. Deciding other-
wise would amount to an exemption for the creditor from his duty to
mitigate, > and at the same time, significantly undermine the practical
reach of the doctrine of mitigation.”® So for example, the claim of an

B Civ 3¢, 24 juin 1971, Bull 1T, n® 411.

5For a more detailed comparison see, Y-M Laithier, Etude comparative des sanctions de I'inexé-

cution du contrat, n 16 above, n® 280 et seq.

$See also, 1) Harris, D Campbell, R Halson, Remedies in Contract & Tort, 2nd edn, (London,

Butterworths, 2002) 168. But conizast L Smith, chapter 10 below.

wows especially, G H Treitel, The Law of Contract, 11th edn, (London, Sweet & Maxwell, 2003)
0.
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* advertiser requiring the court to, firstly, order the editor of a woman’s

magazine to reproduce an advertisement on the back cover, and secondly,

© 4o forbid publication of any other announcement in the same space, must

naturally be rejected when the advertiser, who is under a duty to mitigate
loss, does not demonstrate either that this magazine is unique due to
its readership, or that there would be no other advertisement space
available.5” The scope of specific performance is further limited by the
strict approach that is sometimes taken by the courts in determining what
can reasonably be expected of the victim of a breach of contract. At times
the court will reject the creditor’s argument that, at the time of the breach,
there were no similar or appropriate goods on the market,%® while in other
cases the court will reject the argument that the replacement, if ever possi-
ble, was unreasonably expensive, justifying such strictness on the ground
that damages would compensate the loss sustained by the creditor for any
expenditure of additional money.>?

Conversely, there are some situations where the replacement is impos-
sible or so difficult that it is not conceivable. The creditor is then exempt-
ed from the duty to reduce the loss suffered. Damages would not
constitute an appropriate remedy and specific performance would then
be ordered.® This will be the case if all the other conditions for specific
performance are satisfied, since we do not contend that the scope of miti-
gation of loss strictly overlaps that of specific performance. The overlap is
only partial. If specific performance is dismissed when the duty to miti-
gate loss exists, the reverse is not true: notwithstanding the absence of
such a duty, specific performance may be dismissed for other reasons, for
example, on grounds relating to the blameworthy behaviour of the credi-
tor or because of the disproportionate cost of the remedy.

The difference with French law is striking. Indeed, according to the
Civil Code, replacement is only an optional possibility that the creditor
must, in principle, request before the court. Af present, no French judge
would claim to have the power, even with the aid of Article 1134 para 3 of
the Civil Code (requiring performance in good faith), to dismiss a claim
for specific performance on the sole ground that the creditor had the
possibility, and therefore, the duty to find a replacement for himself; or,
following the technique used by English and American judges, on the sole
ground that damages constitute an appropriate and sufficient remedy.
Introducing a general duty to mitigate damages in contract law would

57 American Brands, Inc v Playgirl, Inc, 498 F 2d 947 at 950,

58%lein v Pepsico, Inc, 845 P 2d 76 at 80.

3 Duval & Company © Malcom, 214 SE 24 356, at 359.

60See eg, Restatement (Secomd) of Contracts § 360: Tn determnining whether the remedy in dam-
ages would be adequate, the following circumstances are significant: (b) the difficulty of
procuring a suitable substitute performance by means of money awarded as damages (...)’,
and comment c. In English law, G H Treitel, The Law of Contract, 1 56 above.
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Article 1184 of the Civil Code. The Cour de cassation has ruled on several .

instances that the mere failure to bring a claim before the court constitutes

in se and per se fault on the part of the creditor.?? The contrast with

American and English law is indisputable. It must, however, be put into
perspective, because the procedure under Article 1184 is not considered
mandatory.

There are, under French law, two ways to escape the judicial nature of
the termination of contracts. The first, and most traditional, consists of
agreeing on a termination clause. The validity of such clauses has been
acknowledged by the Cour de cassation since 1860.7¢ Through such a
cdause the creditor may unilaterally put an end to the contract in case of
non-performance. Indeed, the judge will intervene if a dispute arises, but
his power is then limited: while under Article 1184 of the Civil Code, it is
the judge who actually pronounces the termination of the contract, here,
all he can do is take notice of it.”? This withdrawal of the judge allows the
creditor to be released immediately, so that he may create new bonds with
third parties and potentially limit his loss. In addition to improving fore-
seeability, the termination clause allows the creditor to put an end to the
contract for the non-performance of any obligation and not merely for cer-
tain severe breaches. In other words, the termination clause is not only a
means to overcome the judicial nature of termination in French law; it Is
also a means to extend the scope of termination, which explains why
such clauses are present in countries where termination is a unilateral
remedy.” These benefits, which greatly outweigh those provided by the
procedure under Article 1184 of the Civil Code, explain how (or why) the
termination clause gradually became a standard clause.”

The second way to overcome the rule in Article 1184 is a more recent
practice and follows directly from a number of decisions of the first civil
division of the Cour de cassation.” As Professor Sacco has justly noted, ‘the

$95ee eg, Com, 25 mars 1991, CCC 1991, n® 162, note: L Leveneur: ‘Re article 1164 of the Civil
Code’; Whereas in the case a party to a bilateral contract does not perform her obligations,
the party against which the promise has not been performed must, if she demands the ter-
mination of the agreement, petition before the court for that purpose; Whereas, to dismiss
the company Panel de France’s claim (Panel), which requested damages against the company
governed by American law Performax Systems International (Performax) to which she
reproached to have fraudulently terminated, by means of a unilateral statement, the fran-
chise that it had granted her to sell her products ; the court of appeal has found that sucha
termjnation was justified by the serious contractual default on the part of Panel with respect
to the failure to pay the price of the products, as well as the faihure to keep other commit-
ments; Whereas in deciding so, when Performax, not having filed a petition for that purpose,
could not undlaterally teroinate the franchise agreement that had been entered into for three
vears, the court of appeal has infringed the text referred to above.’

P Civ, 2 juillet 1860, D 1860, 1, 284,

M8e0 eg, P Malaurie, L Aynés, P Stoffel-Munck, Les obligations, n 6 above, n° 888,

2See in English law, G H Treitel, The Law of Contract, n 56 above, 778,

73800 P Malzurie, L Aynés, F Stoffel-Munck, Les obligations, n 6 above, n° §86. .

7#For other cases of departure from article 1184 of the Civil Code see Y-M Laithier, Etude
comparaiive des sanctions de 'inexécution du contrat, n 16 above, n° 186 ¢f seq.
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necessity to address a judge is not considered, in France and in Italy, as

the application of logic and indisputable principle, and as such, is not

© fully exercised’.”® The creditor may immediately terminate the contract

when the conduct of the debtor has become so bad that the continuation
of the contractual relationship has become impossible or unbearable.
Many decisions have been justified by a state of ‘emergency”. This notion
was supposed to justify the unilateral termination of the contract and
overcome the excessively laborious mechanism contained in Article 1184
of the Civil Code. Nevertheless, a unilateral termination of the confract
was justified only if immediately declared. At present, the Cour de
cassation has dissociated the issues of timing and substance, in order to
allow the unilateral termination of a contract in circumstances whete nei-
ther emergency nor necessity are mﬁmmnmmsm% present. Thus in a well-
known decision, the Cour de cassation dismissed the claim brought by an
anaesthetist against the clinic which employed him, which had unilaterally
brought an end to his confract of employment with a six month notice
period, as a resulf of the accumulation of “faults’ during fifteen years of
practice. The doctor’s conduct included consultations outside of the clinic,
refusal to practice certain operations which were within his qualifications,
lack of availability liable to result in serious consequences for the patients’
health, exasperation and brutal treatment of certain patients. The court of
appeal was criticised for having, inter alia, considered this termination as
‘contrary to Article 1184 of the Civil Code. The Cour de cassation stated that
‘the seriousness of a contracting party’s behaviour may justify the unilat-
eral termination of the agreement by other party, at its own risk and peril,
and this seriousness (...) is not necessarily dependant upon there being a
sufficient notice period.”7¢ This ruling has recently been reaffirmed by the
same division of the Cour de cassation.”

These two methods of circumventing Article 1184 do not entirely
remove the judge’s role in the procedure leading to the termination of a
contract. Indeed, a line of strict case law requires absolute compliance
with both formal and substantive legal conditions in order for termina-
tion clauses to be valid, in the absence of which judicial termination under
Article 1184 regains control. Moreover, the scope of these clauses is
subject to a restrictive reading by the court. The Cour de cassation requires
that the termination clause be applied only to obligations that have
been expressly listed within it, and denies lower courts the power to

75R Sacco, ‘Le contzat inexécuté. Conférence introductive’, in L Vacea (dir), Il contraito
inadempiuto, Torino, G. Giappichelli, 1999, 16.

76¢Civ 1%%, 13 octobre 1998, Bull I, n® 300; D 1999, 197 note C Jamin.

77 v 1%, 28 octobre 2003, Bull T, n® 211: “Whereas the seriousness of a party’s behaviour
may justify the unilateral termination of the contract by the other party, at her own risk,
regardless of whether the contract has a fixed term or not.”
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122 Yoes-Marie Laithier

the creditor’s interests, the Cour de cassation has stressed that an extended

delay granted under Article 1184 para 3 of the Civil Code is not renewable

and it allows the court order to provide for the fermination of the contract

if the debtors failure to perform continues, so as to spare the creditor the
need to bring a fresh petition to the court.

These readjustments can be substantial; in effect, the contract is .

‘remade’. Instead of terminating the contract, the judge remakes it by
reviewing its price. Such re-assessment of the price is not the same thing
as imposing contractual liability: it is not the result of a judicial trade-off
between damages and the stated price. Each remedy has a specific pur-
pose: compensating the foreseeable loss resulting from non-performance,
in the case of contractual liability; and restoring the economic balance,
when the court remakes the contract. Indeed, there is no necessary corre-
lation between the readjustment of the value of the benefits resulting from
the contract and the compensation of the loss sustained. This explains and
justifies how the two remedies may be combined. The study of their
respective conditions confirms that this distinction is not purely academic.
Firstly, judicial remaking of the contract does not depend on the reasons
for non-performance, whereas the order to pay damages implies, like any
other kind of Yability, a failure to perform which is imputable to the
debtor. Secondly, as has been mentioned above, the rules respectively
applicable to the evaluation of the price reduction and to damages clearly
differ. The latter are assessed in respect of the injuries for which the law
allows compensation, whereas the former is proportionate to the decrease
in value of the agreed benefit. Again, French law is different from
American®” and English® Jaw, which do not include price reduction
among their remedies. But this gap is frequently bridged, both in interna-
tional sales, which are governed by the Vienna Convention, and in certain
domestic sales, through the effect of European law. Indeed, the recent
English Sale and Supply of Goods to Consumers Regulations 2002, which
transpose the 1999 Directive, introduce the possibility of ‘remaking’ the
contract to the benefit of consumers. The new section 48C (1)(a) of the Sale
of Goods Act 1979 states: ‘[the buyer may] require the seller to reduce the
purchase price of the goods in question by an appropriate amount {...).
The issue is whether English courts will distinguish this from the usual
method of assessing damages.®? Comparative lawyers may well provide
them with a helping hand.

86y 1%¢ 19 décembre 1984, Bull T, n° 343.

%7E A Fasnsworth, Contracts, 4th edn, (New York, Aspen Publishers, Inc, 2004) § 12.9 at 765.
B H Treitel, The Law of Contract, n 56 above, 952,

G H Treitel, did.
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Modernisation of the German Law of

Obligations: Harmonisation of Civil

Law and Common Law in the Recent
Reform of the German Civil Code

ANDREAS HELDRICH AND GEBHARD M REHM*

I INTRODUCTION

the Law of Obligations became law.! If we disregard family law

for a moment, this statute changes the German Civil Code more
radically than any previous reform since 1 January 1900, when the Civil
Code initially entered into force.?

The preparatory works of this reform date back to 1978, when the then
Federal Minister of Justice, Mr Hans-Jochen Vogel, announced plans o
modernise the law of obligations and asked a group of renowned experts
to make concrete suggestions for changes deermed necessary. The expert
reports were published in 1981 and 1983% whereupon the Ministry of

OZ 1 JANUARY 2002, the German Statute on the Modernisation of

*Prof Heldrich presented this paper at the conference in Tel Aviv University in 2002;
Rehm participated in drafting it.
WMH.H g Emmmmmﬂw zur Eonﬂ.ammmﬂbw des Schuldrechts, mﬁn@m@mﬁvﬁ#\ﬁm&g.ngm
2001 1 3138, An English translation of the provisions affected by the reform is available at
www.iuscomp.org/ gla/indexhtml. A detailed documentation of law review articles com-
menting upon the reform can be found at http:/ /www.lrz-muenchen.de/~Lorenz/schu-
mod/index.htm. Many relevant articles are ngﬁ_bm.n in muﬁmNEESHBwnﬁ Amn.&
Zivirechiswissenschaft und Schuldrechtsreform (Mohr Siebeck, Tlbingen, 2001) and in
Schulze /Schulte-Nolke (eds) Schuldrecktsreform vor dem Hintergrund des Gemeinschafisrechts
{Mohr Siebeck, Titbingen, 2001). For a brief English introduction to the nwm.bmom see
P Schlechtriem, (2002) Oxford University Comparative Law Farum 2 at http:/ /oucif.iuscomp.
org/articles/ &LMQMMHQ&#E
2 Diubler 2001, . -
uwgngéﬁ% der Justiz/ Federal Ministry of Justice (ed) Gutachten und Vorschidge zur
Uberarbeitung des Schudldrechts (Bundesanzeiger, Xoln, 1981, 1983).
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126 Andreas Heldrich and Gebhard M Relm

i acause of action for violation of pre-contractual duties; the
so called culpa in contrahendo,'®

4 a cause of action for violation of incidental contractual
duties; the judicial concept formerly called positive viola-
tion of a contractual duty, 1

iv the general right to cancel long-term contracts for an impor-
tant nm:mm\mo

v the private law version of clausula rebus sic stantibus (Wegfall

der Geschiftsgrundlage).?!

— In particular, the codification of the concept of positive violation
of contractual duties paved the way to the undoubtedly para-
mount change of the law of obligations, that touches the concept
and consequences of non-performance, or as we would now for-
mulate properly: the violation of a duty as a fundamental and
universal prerequisite of a claim for damages.22

2 The Pre-reform Problems

The need for reform will be recognised after a brief description of the pre-
reform rules. German law govemning the conditions of and remedies for
non-performance was a perfectly versatile instrument of torture in the
hands of law professors, but hardly a convincing legal approach. It goes
without saying that it was largely out of step with the international trend.

We should mention only a few oddities. Sales law until now distin-
guished between factual and legal vices of the goods sold and stipulated
different remedies and periods of Jimitation for the two categories of vices.
Whereas the claim for a factual vice of an immovable had to be raised with-
In one year, the statute allowed thirty years in the case of a legal vice. The
buyer of goods with a legal vice — among others — had a right to

188§ 280 (1), 311(2), 241 (2) BGB. Numerous court decisions have shaped and extended much
further this concept, initially developed by Jhering TherJb 4 (1861) 1 for a much smailer area
of application. It has also received wide attention in the German legal literature. For pre-
reform overviews see eg B Markesinis, W Lorenz and G Dannemann, The German Loz o
Obligations, Vol I (Clarendon, Oxford, 1997) 65 et seq.; Miinchener Kommentar /Errmerich 3rd
edn {C H Beck, Miinchen, 1994) Vor § 275 n 48 et seq.
1988 280 (1), 241 (2) BGB. Positive violations of a contractual duty (positive Vertragsverletzungen)
were ‘discovered” by Hermann Staub, Die positiven Vertragsverletzungen und ihre
Rechtsfolgen, Festschrift fiir den X0(VL. Deutschen Juristentag {Guttentag, Beclin, 1902) 29.
For an explanation of this concept see B Markesinis, W Lorenz and G Dannemann, above
18, 418 et seq; Minchener Kommentar / Emmerich above n 18, Vor § 275 n 218 et seq (also fora
critical evaluation of the gap in the BGB claimed by Staub).
g 314 BGB.
718313 BGB. For an overview over this concept see B Markesinis, W Lorenz and
G Dannemann, above n 18, 516 et seq; Mitnchener Kommentar/Roth 3rd edn (CH Beck,
Miinchen, 1994) Vor § 242 . 496 et seq. The earliest proponent of this concept under the
m.mnmnmwnm nvum muonm is probably Oertmann, Die Geschiftsgrundlage (Deichert, Leipzig, 1921-
i3 .
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damages,” whereas the buyer of goods with a factual vice had such remedy

only where the sellér had guaranteed a characteristic of the goods or had

fraudulently concealed the vice.?* This distinction between legal and factual
vices might have been acceptable if it had been based upon convincing cri-

teria mandating such treatment. But what difference does it really make if a

person buys a piece of land with the purpose of building a family home only

to find out that the plan fails because the municipality does not allow build-

ing family homes there or the plan fails because a neighbour has a servi~
tude on the land preventing the erection of family homes? The municipal
restriction was considered to be a factual vice® that generally would not
allow a claim for damages and would have to be raised within one year,
while the neighbour’s servitude would have been a legal vice?® that allows
a claim for damages that can still be pursued after twenty nine years.

Further complicating matters, German courts came up with a distine-
tion between a claim for damages arising from the diminished quality of
the good sold (so called damages for vice) and a claim for damages
caused to the body or property of the buyer (so called damages for conse-
quences of the vice).” In sales law the courts applied the six-months peri-
od of limitation for movable goods to both claims.?® However, this
distinction does not seem to have been subtle enough in the law of manu-
facturing contracts, where apart from the statutory stipulation of different
remedies than in sales law, the Federal Supreme Court additionally dis-
tinguished between damages for close consequences of the vice and dam-
ages for distant consequences of the vice.?

To be honest, we have never quite grasped the difference between close
and distant consequences of the vice in manufacturing contracts 30 But
the difference must have been an important one because the claim for
close consequences of the vice had to be raised within six months, while
that for distant consequences had to be raised within thirty years. An
ilustration will demonstrate the issue. Suppose that a home owner enters
into a contract with a carpenter under which the carpenter agrees to manu-
facture bookshelves. If one of the bookshelves turned out to be defective
that would be a factual vice and the homeowner would have a claim for
damages against the negligent carpenter to which the six-months period

D Former §§ 440, 434, 437, 325 BGB.

Z4Former §§ 463, 480 BGB.

% According to Bundesgerichtshof/Federal Supreme Court (hereinafter: BGH) 7.2.1992
BGHZ 117, 159 public law restrictions on land are usually factual vices.

*¢BGH 19.11.1999 NJW 2000, 803 is a typical example of classifying private law servitudes as
legal vices.

uwnwﬁwm 29.5.1968 BGHZ 50, 200; BGH 2.6.1980 BGHZ 77, 215.

*BGH 2.6.1980 BGHZ 77, 215.

ZBGH 20.1.1972 BGHZ 58, 85.

80The former Federal Minister of Justice denounced this distinction as not being justifiable
according to any rational criteria. See Diubler-Gmelin, above n 9, 2283.
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130 Andreas Heldrich and Gebhard M Rehm

sum, the new approach integrates the liabilities for vices, non-performance,

impossibility, delay or violation of incidental duties under the headline of ‘

“violation of duty”. .

In our opinion, the reform will considerably ease the problems which
arose from having to deal with all these cases of non-performance, though,
as is the case with every reform, it will always create new problems.

2 Aspects of Harmonisation and why the Harmony is not Perfect

e legisla-

Not only has the statute been considerably improved, but th
roach to

tor unmistakably took a step towards a Common Law app -
non-performance. An obvious degree of harmonisation between the Civil
Law and Common Law countries, which are member states of the
European Union, is, of course, mandated by the requirements of the EU
directive on the sale of consumer goods and associated guarantees.

a) Harmonisation

The German legislation has taken several steps in the direction of typical
Common Law rules. Instead of the double-track system of specific Féme-
dies for certain types of contracts {particularly sales) and the gener al
remedies in the case of impossibility or delay, that was already character
istic of classical Roman law; the German law of obligations’ approach
now Tests on one important concept: the violation of duty. The violation
of duty is the general condition for any remedy in any contract, N.Sn_ nm
every case of non-performance (with the aforementioned exception ©
remedial performance) the creditor is entitled to claim damages OT with-
draw from the contract. Choosing such a general rule is obviously MO
similar to a Commeon Law system of non-performance than to a Civil ﬁm%
system. The authors of the reform, by the way, are not shy to acknow™
edge the Common Law’s influence, particularly their inspiration from mpw
United Nations Convention on Contracts on the International 5alé ©
Goods (CISG),** which to a large degree in itself is a compromise wmgm.mM
Commen Law and Civil Law concepts.#2 The priority given to remed
performance in sales and manufacturing contracts clearly borrows .Wo%
Articles 45-51 of CISG. The reformers also kept an eye on internation®,
law harmonisation projects such as the drafting of the ‘Principles om
European Contract Law®? and of the UNIDROIT ‘Principles ©

“TFor a brief description of the historical background see Staudinger /Honsell, BGB 13th edr-

me_.mmn\ ﬂ»naﬁmhmmwmn.ummm:wohgnﬁmmﬁmmm‘nonmm&mﬁ.
Diubler-Gmeln above n 9, 2283,

2K Zweigert and H Kotz above n 15 § 36 V give a brief account of the CISG's back

0 Lando and H Beale (eds) Principles of European Contract Lat (Khuwes, The Hagues

and.
mnomooe.
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. International Commercial Contracts™* that are both characterised by the

attempt to combine Common and Civil Law approaches to contract law.

b) Aspects of Nom-harmonisation

The harmony between Common Law and Civil Law in the new German
law of obligations is, however, not perfect. We did not fully adopt the
Common Law concepts of non-performance. A clear and striking differ~
ence remains with respect to a requirement of the debtor’s subjective
responsibility where the claim brought against the debtor is a claim for
damages. OoﬂBOb Law systems usually impose a duty to pay damages
for non-performance without requiring any kind of fault by the debtor.#
By operation of the law, the debtor has to guarantee his or her (proper)
Huﬁ.mogmbnm. German law, in contrast, continues to grant a damages
claim only on the condition that the debtor acted with fault, which
usually means that he acted at least negligently, unless he has given a
guarantee.®® The culpa principle, the requirement of fault as a condition of
a damages cause of action, thus remains one of the main pillars of the
German law of obligations.#” This theoretical difference between
the Common Law and German law may in practice, however, influence
the outcome of the case less frequently than it seems because German law
presumes the existence of fault*® and the debtor will usually have great
difficulty in proving his complete innocence. The fault requirement is
thus considerably attenuated by the presumption of fault against the non-
performing party.

Another conceptual difference remains as a result of introducing
the concept of remedial performance, which is foreign to Common Law
systems, into German sales law. Even though the UK and Ireland have
had to devise similar rules for consumer sales, and the CISG has a similar
system, this is certainly a Civil Law rather than a Common Law concept
and Germany has even exceeded the requirement of the EUJ directive on
sales of consumer goods by applying it to every category of sale, not only
the sale of consumer goods as required by the directive.

The reforom did not exactly copy Common Law systems either by codi-
fying the concept of incidental duties in § 241 (2) of the Civil Code that,
for example, encompass duties of protection with respect to the body and
property of the other party to the contract. Even though Common Law
countries do not anymore fully reject a general good faith principle,®® on
“UNIDROLT {ed) Principles of International Commercial Contracts (UNIDROIT Rome 1954).
4SFor English law see G Treitel, The Law of Contract 11th edn (Sweet & Maxwell, London,
2003) 840 et seg.

45 276 BGB.
7 Ditubler-Gmelin above n 9, 2287 et seq.

#3Because of the negative formuiation of § 280(1)(2) BGB.
©3ee eg §1-203 UCC.
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7

The New Approach to Breach of
Contract in German Law

DAGMAR COESTER-WALTJEN*

I INTRODUCTION*

into force.! As has already been stated,? the new Jaw should replace

the extremely complicated and partly unsatisfactory statutory
and judge-made rules® with a modem unified approach to all kinds of
breach of contract following — at least in many though not in all aspects —
international trends and models. In particular, the United Nations
Conventon on the International Sale of Goods (CISG), of which Germany
is 2 member state, has had considerable influence* In addition, the Principles
of European Contract Law (PECL) and the new German law do not differ
much with regard to the solutions provided for breach of contract.

O N 1 JANUARY 2002 the new German law of obligations entered

*University of Munich.

~ Abbreviations used in the text and footnotes have the following meaning: PECL
= Principles of European Contract Law; BGB = German Civil Code; HGB = German
Commexcial Code; Unidroit = Unidroit Principles on International Commerdal Contracts;
CISG = UN Convention on Contracts for the International Sale of Goods; a.F. = alte Fassung,
old version; BGH = Federal Supreme Court; RGZ/BGHZ = Reports of the decisions of the
Federal Supreme Court in‘civil cases (vohume, page); legal periodicals and reports are cited in
the usual way (see Kirchner, Abkiirzungsverzeichnis); the translation: of the new provisions of
the BGB cited here are by Prof. Dr. Drh.c. mult. Werner Lorenz, Munich.

1 As to the background of the reform see H Schulte-Nélke The New German Law of Obligations: an
Introduction ( www.iuscomp.ag, 2002); P Schlechiriem “The German Act to Modemize the Law
of Obligations in the Context of Common Principles and Stractures of the Law of Obligations in
Europe’ (2002) Oxford University Comparative Lt Forum 2; T Mbllers ‘European Directives ont
Civil Law — Shaping a New German Civil Code’ (2003} 18 Tilane Evropean & Cioil Law Forum 1.
2AH Heldrich and GM Rehm Modemisation on the German Law of Obligations:
Harmonisation of Civil Law and Common Law in the Recent Reform of the German Civil
Code” (chapter 6 of this collection).

35ee in detail Schlechtriem above n 1.

4The German Act to modernise the Law of Obligations is also closely linked to the imple-
mentation of three European directives, among them the most important directive
1999/44/EC on consumer sales which on its part is widely modelled on the CISG, for this
see Schlechiriem (above n 1) 4.1,

', - — :
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remedies the creditor retains the right to performance as long as such

performance is possible, be it a monetary or a non-monetary obligation,
Unlike most common law jurisdictions the right to specific performance
is the first and primary remedy of the creditor — at least in theory. This
traditional approach of German law has been sustained and even stren-
gthened by the reform: the creditor may insist on performance and may
even enforce this right (except for personal services, §888 I ZPO).16 I,
practice enforcement is sought less often for non-pecunijary obligations,
The debtor on the other hand in many instances has a right to a second

chance to perform. Thus most of the remedies are only available to the

creditor after he has given notice of an additional period for performance.l”?
This approach adheres closely to the idea of pacta sunt servanda which is
mirrored also in the Principles of European Contract Law, 8 though (only)
the latter but not German law provide exceptions when substitute trans-
actions seem reasonable.!? In contrast, German law is very rigid with
regard to the right to performance and even sets incentives for perform-
ance insofar as the creditor can claim the substitute which the debtor
would receive through the act making his performance impossible.2? If,
for example, the seller bound by contract to give certain goods to A, sells
these goods at a better price to B, and thereby makes impossible the
performance of his contract with A, he would have to pay A—on A's
request — the money he has got from B (or to assign to A his claim against
B for that money). Thus, traditionally in German Jaw, even the so-called
efficient breach has been made unattractive 2

performed in conformity with the contract, the creditor may not terminate the
contract if the neglect of duty is insignificant.

(6) Termination is excluded if the creditor is either solely or by far more responsible
for the circumstance which would entitle him to termination, or if the circum-
stance for which the debtor is not responsible occurs at a time when the creditor
is in default of acceptance.

§576 HGB varies the right to termination in commercial contracts when time is of essence.

16582811, 523, 437 Nr. 1, 638 Nr. 1 BGE; of Art. 9.101, 9.102 PECL; Art. 714,721,722,7253
Unidroit.

Y id,

38 Arts 5.104, 8.106, 9.101(1), 9.102(1).

19 Azt 9.101(2)(2), 9.102(2)(d) PECL; similardy Art 7.2.2 Unidroit; see also the compromise in
Art 28 CISG - enforceability sustained.

205285 BGB: (Delivery of a substitute)

(1) K the debtor, in consequence of the ciranmstance which according to § 275 (1) to
(3) releases him from the obligation to perform, acquires a substitute or a claim
for compensation for the object owed, the creditor may demand delivery of the
substitute received or assignment of the claim for compensation.

(2) K the debtor may claim compensation instead of performance, the compensation
is diminished if he exercises the right specified in (1) by the value of the substi-
tute received or of the daim for compensation.

i Promoters of the economic analysis of law claim that it would be reasonable from an

economic point of view to allow the vendor for example to sell the goods to third parties who
are willing to pay more, if the interest of the buyer in the goods does not excead this price.

The New Approach to Breach of Contract in German Law 139

III THE ROLE OF IMPOSSIBILITY

e principle of specific performance it also follows that it is crucial
MH.MMMMH Wm&owﬂambnmmw mb.ﬁ%mmmim or not. As long as the debtor (for
example the seller) could provide the goods or services promised — even
though he might have to undertake special {financial or other) mﬂoﬂw —_
the performance has not become impossible and a claim for specific per-
formance would be successful (and mmmoHnmmE@.um

If performance has become impossible — mpmwmu to .m<mnﬁuomw or only
to the debtor — the debtor’s duty to perform is »macbm.ﬁoa\ ‘n.En not the
contract as such.2 Thus, in case of impossibility the H&mUosmFm vm.gmm.s
Jdebtor and creditor subsists, but there is a violation of an ovﬁmﬁ.uon (e
the non-performance) and this might give rise to secondary remedies.

As long as performance is possible (even if it might be more burdensome
than the debtor expected), the cxeditor may ask for mwmﬂ.bn vmﬂmou..ﬂmbnmm
and the non-performance will not be regarded as a case of impossibility.”

Only under very extraordinary circumstances may ma.m mmwon.nwm“_.B
that the expenses in order to perform are extraordinarily &mwuowm.ﬂaoﬁm.ﬁm
to the benefit which the creditor will obtain from performance?® or — in

25275 BGB (Termination of the obligation to perform):

(1) The ctaim to performance is terminated insofar as performance is impossible for
the debtor or for every one. . )

(2) The debtor may Hm%nwm to perform Emommu.mm EE would require an effort which,
having regard to the substance of the obligation m”nmhmp.m requirements of good
faith, would be grossly disproportionate to the crediter’s interest in such perform-
ance. In determining the effort reasonably to be expected from the debtor it must
also be considered whether the debtor is responsible for the failure to perform.

(3) Furthermore, the debtor may refuse to perform if he has to perform personally
and such performance cannot reasonably be expected from him when .S.@-w?bm
the impediment preventing him from performing against the creditors interest
in the performance. R

{4) The rights of the creditor are determined according to §§280, 283 to 285, 311a
and 326.

£ ility of ‘ormance had played a central role under the former xules, H..os.w«.mn it
5@%%%% Swmmamcma in wﬂmwﬁnww Besides the old law provided a rather complicated
system with the distinction between initial and subsequent, mputable and amn.ﬁu:ﬁgm\
subjective and objective impossibility. Nevertheless the new law carries on this category of
dysfunction, however with a few changes, see below and n 60. m%mnrgg nrmwmonmmﬁmm
the adoption of impossibility in §275 I BGB as ‘a step back’ towards traditional conceptions
which conflicts with the new concept of §311 a I BGB, see Schlechiriem, aboven 1, H.2.a.
24882757, 311 a1 BGB; ihid. )

H.WWNMBW» of temporary impedirnents to performance produces special problems, the mowsu
tion of which the legislator has left to the courts; for the old approach comp. RGZ 158, 331;
BGH LM Nr. 4 zu § 275 BGB; for the new law P Schlechtriem (aboven 1, H_..H.uwmoq with refer-

308 BGB a.F. .

m%mmwnmom BGB; so called practical impossibility (example: the ring sold has fallen into the
sea): see for details: Canaris, JZ 2001, 501; these cases have to be distinguished from a change
of circumstances which has led to a considerable disturbance of the balance between the
(objective) values of performance and counterperformance (cases of frustration, Stirung der

Geschiftsgrundiage, §313 BGB).



Toduor Lue
yrenuod ag 4q apiqe o} paradxa 8q A[QEUOSEa JOUE) 3y J PEIUC SU }RURLIa)
Aewx 1031pam 93 ‘() 1928 Wpum Anp ¢ $109{35U J0RIN0D [RINT € J0 J0)Q3P AR I

(I 12§ 3opum Lip J0 1991350 30 55e3 UT LoRIIEn] ) 498 1265 .
"DSID 6% ¥V “IDE 90€'6 M 2 (ST 1 2400%) 4DE T A €7E8 e
{61 waa0qe} D8 T A £2E8 ¢
"1DEd S0 FV g
T T
SAOGE “UBIIPSNPS d 7 ST 03 ST JI0IPII( T'€' 1Y {DSID 6% 3V “1DHd 10£'6 1Y 05[2 995
-dnysuongeraz
[ET3ORnU0) 213 SUGRUNUIIa} JOJ 9STIIXa UR SB PISh a4 JOU Al SUOLER[OTA
TOUTUX JRUE 2N e A1 “JUTe)Isoun Yomn 0of pue surejqord Luwewr
oo} Sursned jnopim ‘Aured Sunmeysp s pue paasud8e oy jo §is0
-sopa SunorFucd a1 jo SungSem ey e apraozd sa[m 953Uy JeU) SWEdS I
G494 (0978 opun Anp 410859058 917 JO UOHE[OTA 91 Aq
PasTiED SjusEep A1 103 s9Sewrep wrep uonippe w Aewr Ared passndfe
a3 nq wreyrad o3 saey sented oq ‘paSueypun surewrar drysuonelal
[engoRIIU0D J1f3 3SLD 3} 30U St SN} ] “PoA0OKISap U9aq DARY SSOUNTIOMISILE
PUre 20URIRX YoTYM UI Suonenyis ut Aurew safdde snyy . a1qeideodeun
aq prosm diySUOREal 3} JO IDUISISANS 3 T A[UO PojeuTuLIy) aq Avw
1PeRUod 2y Ajnp AXOSSI30R UE JO UOHE[OIA € JO SISISUOD \[DRaLq St §]
“POATIIBI $9TAISS IO SPOOS I JO aNTeA 19853 A
0} Burprodde dueuuopad UMo s)1 sonper A jng Ppenuod oy £q punog
Apredourxd st L3xed paasu3Be aup sesed YOS UT o UOTRUTULIS) JO ST
I3 0] ISLI SATS JOU Op SIJHP JOUT H0959p o JO 3ySem ay; uo spuadap
UOTIEUTULID} ‘SATIOSJRD Uasq sey anrewwrorrad au J] -1oenuod ajarduwmod
au} SpeUTUIIS) BT S1 US\R ‘W 03 JSAISIUL OU JO Sk SITeUD INOJ JEu} MOUS
wed 3 19A0MOY ‘J] "SITEYD O] U3 03 preda1 wpim jred STy uo PROUOD
23 [TV PUR SIT2UD OMm} 3\t 03 predar yiim 10emuod 3 sjeurursy Aew
194nq a3 ‘pafonsap waq sary sIreyd anbipue oMm1 ISUR0 S sSMEdR] WAL
JO IOy A[UC IBAFPP Ued INq SIreyd anbpue XIs Plos SBY I2[[3% U} ‘2OUrISUI
103 “JT ¢ ™UIN 03 398123ul ou o §1 3red pouwiosrad aip J1 A[uO 3oeIIU0d
J1ardunod ayy syenrumre) Lewr xoyrperd sy aoveuitopzad-jred yo seses ux ‘ord
~UIEX2 10,] "YORSIq [BJUSWERPUYY 10 SUCHR[OTA [RUSUTEPUNT 0} UCTILSI
9173 S 5[0 TR[IUIS 2ATOS YOMM SpIenSoyes UI0s SIe 2091 ‘I9AIMOL]
"OURIIIONad-UoU [e303 30 “AInp A10s59008
e 3o yorarq ® Jo “Anuenb Suoim a3 Jo Araardp ‘spood dan0ep §O
A12ATp “Aelap JO ISTSU0D LRI UOTEIOLA U ‘STU], 5 YPEII] [eJUSLIRPUnS
® $3INIQSUOD JRUM JO UOTELRp Jurwa]qoid ay; Surproae jo a8ejueape
U SBY ME[ URULIAG) Y], o UOLII] [BJUDUTRPUT JO $95ED W AJu0 Uoh
~RULULTO} MOT[R YoM SUIRISAS Te35] IR0 AUl WO SIORTP ME] URULRD)
4oadsar sng) U “DESIq JRIUAUIRPUTY © 34 JOU PIdU UDTYM (I3A30878M)
UoTESIqO UR JO UOLEIOIA € Usaq SEY 2T\ yeis st ajrsmbazaid 3say syl

SUONEOIA JO spury |

TPl Mo s ul JooLuo) Jo yomaig 0 yovoddy maN sy

i
|
|

“IOH AL9ZES P “PERUOS A1 JO UOGEUTULI € ST RIS SUKES S YorT

Anoxd SO ST 1994 11 °T I 92¢ § ‘smeonpas zeow Buump paueddey rou Simqisuodsar 5,103
peT> A} UNILM SDUESIIRIID 1O 108] B 03 90p I St Aqrssodun s pue ‘(€f 1 aaoqe
rqeya 119765 Feanws) aqussodu 51 2ouruIopad 5,10)PP NG HIDYM 52520 Ut UoHESqo 5,103
pam A JO aSreupsTp SHeWCInE A1 J0f S9PLAcId MET SUR JPLR TEADMOY ‘PIIOU 34 O} SBY I,
’ "OSTD §F WY 1234 $01'6 W §) Uogesusdwos prewmsp o) U s pap
2xd J0U S0P UOREPUTUIIS; IDLTUO0? TeT ¥ U {UOKeurLss pue uonesuedwoD) :g0g 6268 1
MO[Dq 396 “PISTIG ST UODLIOMA )

J0u.30 TUIRYM uonsanb o uo puadop Apred Aewr pur spyB yo JuswRSULRT 10 Lerep HiMq
“rssodin uo Surpuedap soysmborerd 1o 03 preSar wpm XRTP ABUT SATPIALTRT AR YBNOY ] e
i 2T upy 7 de (00T P38 HD “UPNRON } SUnBSnaspous paapIrIs
AsTied /TRANEE 96T “06E “900T Suf ‘mosty 998/ Sumgstry 28igfmusuoyuSiiqoiaqn, PIRI-0S ¢
: BAOE ZZ 3R IO 95 ST UDIM, JO IXS} AL o

"96€ €961

gq "OvE R ‘(SUOTOURS TRUTILD X049 JESJ OF SARY [[TM A ISLMIII0 “901aTas ATeyrmu o]
Amumod awoy sry 03 o 0} sey safoldwe aup 10 ‘pag-upeEsp w0 JUTA] St aytam STy dsTEDRq
23e3s uo readde o) suem jou seop wmop a widuree 105) gog 11t <78 Lnqrssodurn resop

sapsmbazazd
[212A35 SRY PUE SUOREI}S JUSISHIP WOY JMsa1 Lew osned poos) "0s op
01 asned pood sey 3 papracid ‘drysuonersl S} SSRUTUILIDY 1T 32y} ISY30
oup stre3 Lited paastr@8e aup jeyy ssougms 31 “parmbaz wroy rewads Aue
st sou “ATessadeu justreoumouoid reptpn{ Aue sy 10U ‘4 J0RIRI0D dU3 JO UOR
~PUTULIS} DU EWOjNE ou ST 213U [ (g bes 07e§S) sosed asa1 03 payna st
1 ﬁw,a 1STXd SUOHESIIqO [emN aIsYM A0 S5UBS S9MEW APILIal SRY] 103
[poID SR JO IOYD A je Apowmes e §T 10BIU0D 9\} SJRUTILIS} 0 3YBL 9y

JIVNINIAL OL ITHO FHL Al

1¢3RU Usaq aarY 1[oq jo sapismbaiazd s
uoyM PRFE[MUIND aq (mou) Aeux sarpauraz yyog -safeurep pure y0enuod
30 UOGRUILILID) ATUreur e payOAUL SATpalal ATepuodsg . apqrssod st soue
—urroprad J0U 10 ISIAYM $PTPAIRI ATRPUO0S Pa[[e? 05 3\ o9s SI0JIpan
ysoux sonoerd ut ‘(a1qrssod st souewrrozrad se Suoy se) soweurzoyrad-uou
j0 950 Ul Apawmas Areurird pure 3517y 91 1 20weuniofred sgoads ySnoyp

o Froumpadu fezow 10 reogoesd
oy epdsep unioprad o3 3pDIP URD 21 108F Ul “@UIJRP ST} SYOAUI 0F Pa0IOy
jou ST 1081q0 313 PUe\ IO S\ WO "PasTel [un s30fs Aue sonpord
30U SIOP YOREM [eSTHRL 30 3B §,20811q0 1 0 pes] A[U0 gOg 11T ‘I 6278
“amnx 10901235 4q 21) ATTeDIRONE PAUNILIAP ST WI0fIed 0} uoeStqo
[EeNIoRIUOD 317 gOF ] 6/Z8 JO 95D AN W SLAIIYM a4 I ‘T $4T§ pue
16228 8unueso8 sardpunrd spewdop Juszagrp 1y wsamIeq ysmBugstp
03 T $9[NT Mou iy repun nrod feronm sy, Lyqrarssodwt jo 9sed 1y seIp
-oumal 93 Jo afepreape e} A 103TpaD A3 peaisu] urojad 03 saey Jou

se0p 94 s ‘suonediqo reryoenuod sty woyrad o3 wry 105 srqrssodm

SeM 31 JT ST J0IQPP Y3 SIEdX) ME] dY) STOLRIIS 953U U] ,-douewnIofrad 1o
s 03 STOSSRIMO ST 1T IS M — SOTAISS [euosrad 10§ PRIFUOD € JO I5Ed 3

ualipop 4915000 avuSoq 0T



142 Dagmar Coester-Waltjen

2 Additional Period of Time

Secondly, the law requires, in principle, that the aggrieved party must -

by notice to the other party allow an additional period of time for
performance® to avoid hardship and surprise. But there is no need to
serve a notice on the non-performing party in order to put the latter into
breach (Mahnung, mise en demeure).® The non-performance as such is the
violation of an obligation and suffices for the zemedy. The additional peri-
od for good performance must be such that the debtor has a fair chance to
perform. The duration depends on the circumstances of the case.

Of course, there are situations in which an additional period of time
does not make sense — as for example when performance is impossible
anyway,*0 or has been refused definitely by the debtor,*! where the dam-
age has been done already,*? or where further delay seems unacceptable. %3
In all these cases the law dispenses with this prerequisite.

3 The Role of Fault

The right to terminate is not limited to non-excused impediments of
performance.* Even if the non-performance was caused by force majeure
the aggrieved party may terminate. The only further prerequisite is that
the impediment is not caused by the creditor himself or happened
after the creditor’s wrongful prevention of performance (mora creditoris).
Thus, the buyer may terminate the contract if the seller does not deliver
the goods in time, even if time is not of the essence and even if the delay
is due to circumstances outside the control of the seller.

The right to terminate ends when the aggrieved party has received
the delayed performance or accepted the defective service or goods as

#This is not only an option for the creditor a5 provided in Art. 8.106 FECL but a prerequisite
to the right to terminate. According to the PECL the additional period is a prerequisite also if
the delay does not constitute a fundamenta} breach, Arts 9.301, §.106(3) PECL; similarly Art
7.1.5 Unidroit,

¥ Under the former rules the right to terminate because of delayed performance depended
on the mora of the debtor and where no exact time for performance had been agreed upon a
notice (Maknung) was necessary, §§326, 284 BGB aF. Under the new law notice is still neces-
sary if the creditor wants to avail himself of the consequences (damages for delay, strict
Linbility — 8§ 286, 287, 288 BGB) of mora (Verzug, late performance).

406326V BGB (see above n 13).

416393 10 No 1 BGB (see above n 15).

426324 BGE (see above n 36).

4358323 I No 2, 3, 324 BGB {see above nn 15 and 37).

“Under the old law termination was only possible in case of Verzug’ (mora) of the debtor
which meant an unexcused delay (but fault of the debtor was presumed, §285 BGB), §5326,
284, 285 BGB aF.

55323 VI BCB (see above n 15).

"Il,-llrlllllllllll
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performance (possibly by reducing the price®). There is no deadline for
the exercise of the right to terminate except the general rule of good faith,
neither is there any deadline for the insistence on performance (where
performance is still possible?”) outside the statute of limitations except for
?m??.mgm contracts between merchants. 48

The idea behind this set of rules is the following: The parties consented
to the terms of the contract because of the mutual promises to perform. If
one side cannot perform in exactly the way promised, then the other party~
chould not be bound to abide by the contract, because the equilibrium of
the promises is destroyed. Hence, the aggrieved party should have the
choice to decide whether it wants to affirm the contract or whether it
wants to terminate the relationship. Insofar, each party bears the risk of
its own ability to perform.

4 Consequences of Termination

At termination both parties are released from their obligations. Both
parties have the right to recover money paid, wum%m& supplied and other
means of performance or counter-performance.

If performance cannot be returned — for example in the case of services
ot when the goods delivered have been consumed or destroyed® — the
value of these benefits may be recovered™ again with some exceptions.™
A decrease in the value of the goods just because the goods have been
used for the intended purpose need not be compensated. Neither is there
a duty to compensate for the value of the non-restorable or damaged
goods if the cause of the termination only became noticeable during the
processing or conversion of these goods™ or if the party entitled to
restoration has caused the damage or distortion of the goods itself.5* The
same applies if the goods have been destroyed at that party’s place® or if
this happened without gross negligence or intent of the party who has the
right to terminate the contract> The latter two provisions shift the risk of

52441, 638 BGB.
Y Iyig

435376 1 2 HGB — the merchant has to indicate immediately after the time of performance
has lapsed that he insists on performance. o

¢34 1 BGB, of Arts 9.307, 9.308, 9.309 PECL, Arts 7.3.5, 7.3.6 Unidroit.

S0Tnability to restore does not hinder the termination of the contract (any more). For the old
law see the problematic rules in §§350-2, 327 BGB a.F.

515346 1T BGB, of Axt 9.309 PECL.

52g346 T BGB.

$£346 I No 1 BGB.

54£346 TIT No 2 BGB.

555346 Tl No 2 BGB.

5636 346 111 No 3, 277 BGB.
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damages the aggrieved party should be in the same financial position as
it would have been had the contract been performed exactly in the way
promised. Therefore, profits, for example, which the buyer lost, because
he did not get the goods promised or because the goods which were deliv-
ered were defective or were of a smaller quantity than that for which he
contracted, but which he would have gained in case of a perfect perform-
ance, will be included. Also included may be the value of the price or
counter-performance already paid or made by the aggrieved party (groffer
Schadensersatz5%). But it does not necessarily mean that the aggrieved
party may not keep the defective goods delivered (provided the
aggrieved party did not terminate the contract at the same time) and just
claim the balance between good and defective performance (keiner
Schadensersatz). It s, in principle, for the aggrieved paxty, when seeking
damages for non-performance, to decide whether it wants damages for
complete non-performance (thereby returning goods already delivered)
or simply asks for the balance between good and defective performance.
In case of lost profits the burden of proof is with the claimant; he need not,
however, show that he could in fact have sold the goods for a certain
price, but only that according to normal circumstances the market value
for retail would have been a certain sum (so called abstract computation
of damages).$* Yet, according to the prevailing view® this applies only to
merchants and the adversary may produce evidence that in the given case
the loss has been not so high or that there was no Ioss at all.

The second category of damages is less complicated: the aggrieved party
may ask for simple damages, ie that loss which it suffered from the viola-
tion of the other party’s obligation — independent of the performance as
such.% In this case the claim for damages does not substitute the original

(5} Hm the .Q.m&ﬁon. demands compensation instead of full performance, the debtor
% .Muaﬂowm wo reclaim his performance according to §§346 to 345. §282 BGB
ow 11 88);

§283 BGB (Damages instead of performance in ¢ase of termination of the obligation to

perform):

If the debtor is released from the obligation to perform according to §275 (1) to (3) the
creditor, observing the requirements of §280(1), may demand compensation instead
of performance. §280(1) sentence 2 and subsection {5) shall apply mutatis madandis.

838ae OLG Karlsruhe, IBR 2002, 314: damages concerning a building con
314 tract.
$4§252 BGE (lost profit): 8 i 8

The compensation shall also include lost profits. Profit is deemed to have been lost i
it could probably havebeen expected to be earned in the ordinary course of events, or
according to the special circumstances, espedially in the light of the preparations and
arrangements made.

65 BGH, NJW 1980, 1742, 1743.
852801 BGB {damages for neglect of duty):

The New Approach to Breach of Contract in German Law 147

. claim for performance, but exists beside the latter.5” If for example one

party viclated an accessory duty (damaged some goods of the other on
delivery), the loss caused must be compensated. The same applies —in
principle, though under some additional prerequisites — for the loss
caused by late performance, §§280 I, 286 BGB.5® (provided the contract has
been or will be performed). In the latter case the claim for (simple) damages
js subject to a notice of default (Mahnung)®® and dependent on the debtor’s
responsibility for the delay.”?

Finally there is a third kind of damages in the widest sense: Instead of
damages for complete non-performance the aggrieved party may claim
frustrated expenses incurred in the expectation of performance.”! Strictly

{1) T the debtor fails to comply with a duty incumbent upon him under the obliga-
Hons entered into, the creditor may demand compensation for the damage done.
This does not apply if the debtor is not responsible for the faihare to comply with
the duty.

(2) The creditor may only claim damages for delayed pexformance in accordance
with the additional requirements laid down in §286.

(3) The creditor may only claim damages instead of performance in accordance with
the additional requirements laid down in §§281, 282 or 283.

7 For the demarcation see Hirsch, Jura 2003, 2894f; Medicus, JuS 2003, 521, 523.

685286 BGB {default by the debtor):

(1) I the debtor does not perform after a warning issued after the debt has become
due, he is in default because of the waming, Bringing an action for performance
as well as service of a judicial order for payment are equivalent 0 a warning.

(2} No waming is required, if
1. a time for performance is fixed by the calendas,

2. the performance must be preceeded by an event and an adequate tixne for the
performance has been fixed in such a way that after the occurrence of this
event it may be reckoned by the calendar,

3. the debtor seriously and definitively refuses to perform,

4. upon a balance'of interests of both parties special reasons justify an immedi-

ate default.

{3) The debtor of a counter-performance will, at the latest, be in default unless ke
performs within 30 days after the obligation became due and a bill or a compa-
rable listing of payments was received; in case of a debtor who is a consumer
this holds good only if the bill or the listing of payments has drawn special atten-
tion to these consequences. If the time of receipt of the bill or the listing of pay-
ments is uncertain, a debtor who is not a consumer will, at the latest, be in
default 30 days after the debt has fallen due and the counter-performance has
been received.

{4} The debtor is not in default so long as the performance does not take place
because of a ciscumstance for which he is not responsible.

#There are again some exceptions under which such notice is not necessary, for example if
the time for performance is set at a certain date; see §286 11, BT BGB.

75286 IV BGB (seen 68); here again there is a presumption of fault, see below n 78.

718284 BGB (reimbursement of futile outlays):
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might have contributed (by a negligent act) to the causation of the violation
of a duty or might have failed in mitigating the loss resulting from this vio-
lation. As by now in most legal systems, contributory negligence in either
form does not umpair the claim altogether but stmply causes a reduction in
the damages payable.

4 Special Prerequisites for Damages Instead of Performance

When damages instead of performance are sought, this remedy (as the
right to termination) depends on the lapse of an additional period of
time for performance® except where this would be without sense or
unacceptable.’! The debtor should have another chance to perform cor-
zectly, even though his first performance was late or defective. The situ-
ation is exactly the same as in case of the right to terminate. The second
chance — before the performance may be substituted by a secondary
right {the claim to damages) — is very characteristic of German law.
This right of the debtor corresponds with the creditor’s right to spedific
performance and stresses the principle of pacta sunt seroanda. Detriments
caused to the creditor until performance finally takes place might be
compensated by a claim to (simple) damages for delay.

There are again situations in which the additional pericd of time does
notmake any sense and therefore this rule either does not apply or canbe
dispensed with. This is the case when the performance has become
impossible® or — because of the debtor’s violation of accessory duties —
unreasonable.® The time allowance is dispensable if the debtor has
denied performance definitively and seriously.®* With regard to defective
services or goods the details of ‘remedial performance’ to be allowed to
the seller/undertaker are set out in the respective chapters of the law.®

made depends upon the dreumstances, espedially upon how far the Injury has
been caused predominantly by the one or the other party.

(2) This applies even if the fault of the injured party consisted only in an omission to
call the attention of the debtor to the danger of unusually high damage which
the debtor neither knew nor should have known, or in an omission to avert or
mitigate the damage. The provision of §278 applies mutatis mutandis.

See also Art 77 CISG.

805281 BGB (above n 62).

S1geas] 10, 282, 253 BGE (above n 62, below n 88).

828783 BGB (above n 62).

336282 BGE, (below 1 88); for 2n example see Medicus, juS 2003, 521 seq.

84 281 11 BGB (above n 62).

8538437 No 1, 439; 634 No 1, 635 BGB; the separation of those rules which apply only to cer-
tain kinds of contracts and those which apply to all debtor/creditor relations (§§2754f BGE)
becomes visible here. Though this is systematically consequent, it does not make ozientation
easy for ‘outsiders’.

|
N
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As in case of termination, damages instead of full performance can
only be asked for if in the case of part-performance the performed part is
not of interest to the aggrieved party, in the case of defective perform-
ance the defect is not only a minor one®” and in the case of violation of an
accessory duty where it seems to be unacceptable to the aggrieved party
to receive wmnmognw.mm Thus, though the viclation need not be a funda-
mental one, not every minor violation results in the creditor’s right to
demand damages instead of the full pexformance; in these cases the claini
to damages only supplements (but does not substifute) the performance.

If the aggrieved party has asked for damages instead of full perform-
ance (and can do so) any (part or defective) performance already delivered
has to be returned or compensated for according to the above-mentioned
rules for the termination of the contract.3®

5 Damages in Case of Delay

Delay in performance is a violation of an obligation as already pointed
out above. In consequence, the rules on termination™ as well as the rules
on damages” may apply (even if time is not of the essence). With regard
to damages the distinction between (simple) damages and damages
instead of performance have to be observed, because they serve different

* goals and have different prerequisites.

In case of delay ‘damages instead of performance’ mean that - after
the additional period of time for performance has lapsed and the debtor
has lost his right to perform — the creditor may ask for compensation of
the loss he suffered because he did not get performance at all. ‘Simple
damages’ according to §§280 II, 286 BGB concern (only) compensation for
the loss the creditor suffered because he did get the performance at a later
stage (Verzogerungsschaden). For both kinds of claims the debtor has to
prove that the delay is not imputable to him if he is not to be lable in
damages. The delay must be imputable to the debtor according fo the
principles of §§276, 278 BGB.%? For simple damages — subject to some

56578112 BGB (above n 62).
878981 13 BGB (above n 62).
888982 BGB (damages instead of performance in case of neglect of a duty under §241(2)):

If the debtor neglects a duty under §241(2) the areditor, observing the requirements of
§280(1), may demand compensation instead of pexformance if he cannot rezsonably
be expected t0 accept performance from the debtor.

#9781 V BGB, see above Section IV.4.
908323 BGB (above n 15).

9186280ff BGB.
92For damages instead of performance: §§281 I, 280 12; for simple damages: §280 II, 265 IV.
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154 Dagmar Coester-Waltjen

in respect of losses which have been suffered by reason of the delay until .
the late performance takes place. The violator of an accessory duty may .
have to compensate that violation and still perform the contract. Thus, spe--

cific performance and simple damages are combinable. If the aggrieved
party wants specific performance it cannot at the same time exercise its
right to terminate the contract. However, as long as performance has not
been completed the creditor may switch to termination (if the prerequisites
for the right to termination are fulfilled).

The request for specific performance is not possible any more if the
aggrieved party has asked for damages instead of performance® or has
declared the termination of the contract, §349 BGB.

In principle, termination of the contract and all kinds of damages®
are compatible, §325 BGB.108 The fact of termination will, however,
influence the computation of the damages. In most cases termination of
the contzact will not be asked for by the creditor when he can claim
damages instead of performance because the latter remedy will give
him full compensation. However, if the confract had been already partly
or fully performed from his side — for example by the transfer of a cer-
tain good — and he wants not only the value of his performance back,
but the delivered good itself, then he should be advised to terminate the
contract and ask for his goods back and at the same time he may claim
damages instead of performance, for example the profits lost because of
non-performance.

Termination of contract and simple damages can be combined, but this
is Jess likely to happen, because if the debtor has been imputable for the
violation {which is the prerequisite for all damages), and if the prerequi-
sites for termination are fulfilled then the aggrieved party will normally
ask for damages instead of performarce. At the time, however, it is not
completely clear whether the damages instead of performance may
include damages caused to other goods of the aggrieved party by the
defective performance of the other (so called Mangelfolgeschaden). If one
excludes these damages, then the combination of termination of contract
and simple damages makes sense. Simple damages and damages instead
of performance may also be combined, but the claim to frustrated expen-
ditures takes the lieu of damages instead of performance.

1068281 IV BGB (above n 61).

W7 The only exception: If A asks only for the difference between the value of the fully correct
performance and the part or defective performance (Keiner Schadensersaiz) termination at the
same Hime would make no sense.

108Under the old law, termination of contract and. the claim for damages were incompat-
ble, §§325, 326 BGB aF. As the claim for damages was — in the majority of cases — moze
gﬁmmoﬁ for the creditor, the courts were often faced with the problem how to interpret
declaration of “termination’, of ‘Derleder” Newe Juristiche Wochenschrift 2003, 998f.
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VIl CONCLUSION

This roughly drawn picture of German law for breach of contract may
suffice for the moment. There are other interesting problems — such as
the duties arising from precontractual relationships, % frustration of con-
tract (clausula rebus sic stantibus)'® — which deserve detailed analysis.
Nevertheless the new law has achieved a considerable improvement in

1095¢e 85241, 311 BGE.
5241 BGE {duties inherent in an obligation):

(1) The effect of an obligation is that the creditor is entitled to claim performance
from the debtor. The performance may consist of refraining from acting.

(2) Anobligation may oblige each party, having regard to its substance, to take into
consideration the rights, legally protected interests and (other) interests of the
opposite party.

311 BGB (obligations arising from legal transactions and from obligations simiar to legal
transactions):

(1) For the creation of an obligation by legal transaction and for any modification of
the substance of an cbligation, a contract between the parties is necessary, unless
otherwise provided by law.

(2) An obligation with duties under §241(2) will also arise from

1. the beginning of contract negotiations,

2. initiating the conclusion of a contract whereby one of the parties, having
regard to a possible contractual relationship, either grants the other party the
possibility of affecting his rights, legally protected interests and other inter-
ests, or entrust the other party with them, or

3. similar business contacts.

(3) An obligation with duties under §241(2) may also arise in relation to persons
who are not meant to become contracting parties. Such an obligation will come
about especially where the third party takes special advantage of confidence,
thus exercising considerable influence on the contract negotiations or the con-
clusion of the contract.

11050 §313 BGE {collapsk of the basis of the transaction and absence of the basis of the
transaction):

(1) If circumstances which have become the basis of the contract have changed
fundamentally after the contract was concluded, and the parties, had they fore-
seen this change, would not have made this contract or would have made a
different contract, adaptation of the contract may be demanded insofar as one
of the parties, considering all circumstances of the particular case and having
regard especially to the contractual of statutory distribution of risk, cannot
reasonably be expected to abide by the unchanged contract.

(2) Itis equivalent to a change of circumstances if essential assumptions which have
becorne the basis of the contract tumed out to be wrong.

(3} I adaptation of the contract is not possible or would be too hard on one of the
parties, the aggrieved party may terminate the contract. In continuing contracts
termination is replaced by giving notice.
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