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1-011 CHAFTER I——GENERAL PRINCIPLES

Restitutionary claims based on another’s wrongful act

Judges often say that “restitution for wrongs is concerned with reversing the
defendant’s unjust enrichment.”% At common law, some tortfeasors have been
F:orqpelled to disgorge the gain made from their torticus acts, at least if they have
mfnngf_:d the plaintifi’s proprietary or possessory rights.® In equity there are
more significant examples; fiduciaries who have allowed their self interest to
conflict with their duty of loyalty™ and confidants who have made improper use

of _conﬁgential information” have been required to make restitution of profits so
gained.”™®

Restitutionary claims based on title

{\ claim to a benefit received by a defendant may be based upon the claimant’s
title to property. At one time this text drew a distinction between pure proprietary
cla?rns, which belonged to the law of property, and restitutionary proprietary
cla1.ms which arose by operation of law in order to prevent another’s unjust
enrichment. However, any argument based on this distinction will now most

. probably fail. For the House of Lords has now held, in Foskett v. McKeown ™

that all proprietary claims, whether to the original asset or its substitute, form part
of the law. of property and not part of the law of unjust enrichment.”® Fur-
tpemlore, in equity and, exceptionally, at law, a defendant may be persorally
liable to make restitution because he received the plaintiff’s money.™®

"‘f _me{m:ing and Unjust Enrichment: A Matter of Principle? [2000] RL.R. 257, 260 [Burrows)

citing, irter alia, My Kinda Town v. Soil [1982] ES.R. 147, 156, per Slade )., Reading v. Artorney:

ﬁ(;;tg]ai I}l\E’éS]1 §9K2B55 268, {75, per Denning 1., Attorney-General v. Guardian Newspapers (Ne. 2)

.C. X , per Lord Brightman, and Portma fleti ?

[£998] 4 All ER..202, 2%6, per Millett L.J.  Duitding Socety v. Hambm Teylor Neck
Friedmann, “Restitution for Wrongs: The Basis of Liability” in (ed. Cornish et al.), “Restitution:

Past, Present and Future”, 133-154, would go somewhat further; he argues that restitution may be

granted where “the defendant’s enrichment derives from the appropriation of the plaintiff’s interest,”

even though no liability in tort can be established. '

. However, both Birks and Virgo have argued that the basis of the restitutionary claim is simply the

: wrong”. In. their view the wrong is the cause of action, nat unjust enrichment: see Birks, Misnomer

in (ed. Cornish et al.), Restitution: Past, Present and Future, 1-29, and Virgo, The Princ'iples of the

Law a_j_f Restinttion, 3—18. This debate is important for more than one reason: for example it may

determine the appropriate limitation pericd (see Chesworth v. Farrer [1967] 1 Q.B. 407, below, para

§ 36-013), and whether change of position is a defence, below, Chap. 40. T

% See Chapter 36.

7 See Chapter 33.

™! See Chapter 34.

;‘]:If; wgll btzl seer: h(bt;lot:.v, gara. [-058), a restitutionary claim to reverse another’s unjust enrichment
v be based on the defendant’s unconscionable conduct. A i H

a restitutionary clairn: below, para, 1-060. ~ reubly, public poley may also ground

: [2000] 3 All E.R. 97: below, para. 2-005 et seg.

* For teasons explained below, para. 2-010 er seq., we have, however, retained in the text the

Td:scussmn of proprietacy claims and the rules for the identification of assets in another’s hands.

72 Below, para. 33-030 et seq.
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Restitutionary Claims based on Necessity

Finally, there is an undeveloped and meagre body of law where the ground of the
plaintiff’s claim is necessity.™

2. Tre PrivcipLe oF UNjusT ENRICHMENT™

Most mature systems of law have found it necessary to provide, outside the fields
of contract and civil wrongs, for the restoration of benefits on grounds of unjust
enrichment.” There are many circumstances in which a defendant may find
himself in possession of a benefit which, in justice, he should restore to the
plaintiff. Obvious examples are where the plaintiff has himself conferred the
benefit on the defendant through mistake or compulsion. To allow the defendant

74 See Chapters 17 and 18 for a discussion of these questions.

5 There is a considerable literature. See, generally, (1934) ‘5 C.LJ. 204 [Gutteridge and David];
(1938) 16 Can. Bar Rev. 247, 365 [Friedmann}; (1939) 55 L.Q.R. 37 [Holdsworth]; 36 Tulane L.R.
605 (1962), 37 Tulane L.R. 49 (1562) [Nicholas]; J.P. Dawson, “Unjust Enrichment: A Comparative
Analysis™; (1968) 3 Israel Law Review 526 [Elman]; (1969) 47 Can.B.R. 1 [Samek]; 8 Otowa L.
Rev. 156 (1976) [Fridman]; (1982) 5 Otago L.R. 187 fSuttanl; 67 Texas L.R. 1277 (1989} [Laycock].
On the Louisiana Law of Unjustified Enrichment, see [1991-1992] Tudene Civil Law Forum 3 [Basty
Nicholas]; *The Province of the Law of Restitution™ [1992] Can. B.R. 673 [Licnel Smith}; “Unjust
Enrichment: A Comparative Overview” [1955] C.L.J. 100 [Dickson]; “The Nature of Restittion™
(1995) 15 0.J.L.8. 33 [McBride and McGrath}, “Unjust Enrichment: Containing the Beast” (1995)
15 O.J.L.8. 457 [Barker]; “Reconstructing the Law of Restitution” (1996) 10 T.L.L 20 [Virgo];
“Unjustified Enrichment: The Medern Civilian Approach” {1995) 15 O.J.L.S. 403; [Zimmermann];
“Raticnalising Restitution” (1995) 83 Cal. L.R. 1191 [Kull]. Contrast Jackman, The Varieties of
Restitution; {1985) 5 Lega! Siudies 56 and [1995] C.L.J. 578 [Hedley].

In recent years Professor Birks has provided a highly influential, analytical framewark of the law
of restitution, without accepting the desirability of a general right of unjust enrichment: see his
Introduction to the Law of Restitution (1985), The Law af Restitution af the End of an Epoch (1999)
28 (1) Univ. of Western Aust. 13, “Misnomer” in (ed. Cornish et al.), Restitution, Past, Present and
Future, 1 and his many articles cited in this text.

There have also been attempis to explain and rationalise restitution through such economic
concepts as “least-cost avoiders,” “market-encouragsment,” and “wealth-dependency”™: see it
Virginia L.R. 65 (1985) [Levmore]; 94 Yale L.J. 415 (1984 [Long]; 49 La.L.R. 71 (1988) [Huper];
(1990) 19 Jo. of Legal Studies 691 [Levmore].

The law of restitution developed more quickly in the USA than in England, and was undoubtedly

helped 1o do so by the publication of the Restatement of Restitution in 1937, The Reporters were
Professors Seavey and Scott. The writings of Professors J P, Dawson and G.E. Palmer have been most
influential. Tn 1978 Professor Palmer published his scholarly four-volume treatise on Restitution. It
comprehensively analyses the American case law; bui an English reader will learn much from its
text.
7 Fibrosa Spolka Akcyina v. Fairbairn Lawson Combe Barbour Lid [1943] A.C. 32, 61, per Lord
Wright. Tt has been argued that it is now unsatisfactory, if not misleading, to perpetuate the divisions
of the law into contract, tort and restitution: see Atiyah, Rise and Fall of the Freedom of Confract,
764770, following G. Gilmore, The Deatl: of Contract. Tt is said that the case law demonstrates that
the courts have been principally concerned to compensate a person for his reliance loss, and that an
independent study of restitution fails to tecognise the close relationship between contractuat and
restitutionary labilities. These arguments do less than justice to the body of case law which protects
a person's contractual expectation interest (see (1983) 99 L.Q.R. 217, 263-267 [Burrows}); and to
recognise the independent existence of the law of restitution is net to deny the “very substantial and
close relationship” between contract and restitution: see below, Chap. 19, for a discussion, and
generally, Birks, Introduction, pp. 28-74.
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to retain such a benefit would result in his being unjustly enriched at the
plaintiff’s expense, and this, subject to certain defined limits, the law will not
allow. “Unjust enrichment” is, simply, the name which is commonly given to the
principle of justice which the law recognises and gives effect to in a wide variety
of claims of this kind.”

1t has been said?® that the principle of unjust enrichment is too vague to be of
any practical value. Nevertheless, most rubrics of the law disclose, on examina-
tion, an underlying principle which is almost invariably so general as to be
incapable of any precise definition. Moreover, in a search for unifying principle
at this Jevel we should not expect to find any precise “common formula,” but
rather an abstract proposition of justice which is “both an aspiration and a
standard for judgment.”” Unjust enrichment is no more vague than the tortious
principle that a man must pay for harm which he negligently causes® another, or
the contractual principle that pacta sunt servanda® The search for principle
should not be confused with the definition of concepts.® ‘

The principle of unjust enrichment is placed to the forefront of the American
Restatement of Restitution. Paragraph 1 states that “a person who has been
unjustly enriched at the expense of another is required to make restitution to the
other.”®* As Lord Mansfield said in Moses v. Macferlan® “the gist of this kind
of action [for money had and received] is, that the defendant, upon the circum-
stances of the case, is obliged by the ties of natural justice and equity to refund
the money.” We have only to substitute “make restitution” for the last three
words of his staiement to make it appropriate for the whole law of restitution.

7 See, generally, (1983) 99 L.Q.R. 217, 232-239 [Burmrows].

8 Ty ask what course would be ex aequo et bano to both sides never was a very precise guide™
Baviis v. Bishop of London [1913] 1 Ch. 127, 140, per Hamilton L.J. See, generally, Winfield,
Pro;nge‘.j pp- 121 er seq.; {1939) 55 L.QR. 37, 51-53 [Holdsworth]; and ¢f. Birks, Introduction,
pp- 2225,

# Dawson, Uijust Enrichment, p. 3, is speaking of Pomponius™ statement in D. 50. 17. 206.

B0 Problems of Restitution, 8 Okla.L.Rev, 257 (1954) [W. Seavey].

8 of Carl Zeiss Stifung v, Herbert Smith (No. 2) [1969] 2 Ch. 276, 301, per Edmund Davies L.I.
% For some definitions of quasi-contract, see Winfield, Province, pp. 119-120. Winfield concluded
.Lhat “gennine quasi-contract signifies liability not exclusively referable to any other head of the law,
imposed upon a particular person to pay money to another particular person on the ground of unjust
benefit” (see Province, p. 119). This definition is, like many other definitions, open to criticism. The
words, “not exclusively referable to any other head of law” are curious. Obviously if the liability is
exclusively referable to a head of law other than quasi-contract, it cannot be guasi-contractual; a
definition which defines by excluding everything else is not very helpful. But, in any event, what is
meant by another “head of law”? It is impossible to tell whether such matters as salvage, general
average, subrogation, contribution, or equitable claims analogous to claims for money had and
received, do or do not fall within the definition. Moreover, if claims are to be included which were
not enforced by the common indebitatus counts, it is difficult to see why the field should be restricted
to money claims. Winfield’s attempt appears, therefore, to provide another warning against the
hazards of definition, on which see (1954} 70 L.Q.R. 37 [H.L.A. Hart].

&3 § | of the Tentative Draft of the Restatement of Restitution 2d, which the American Law Institute
has now decided to reject, states: “A person who receives a benefit by reason of an infringement of
another person’s interest, or of loss suffered by the other, owes restitution to him in the manner and
amount necessary to prevent unjust enrichment”. ¢f. the Canadian cases of Deglnan v. Guaranty
Trust of Canada (1954) S.C.R. 725; Pettkus v. Becker (1980) 117 D.IL.R. (3rd) 257; and Sorochan v.
Sorochan (1986) 29 DL.R. (41h) [. And see the BGE, § 812(1), discussed in Zweigert and Kotz, An
Introduction to Comparative Law (trans. Weir) (1992, single volume edition), pp. 578 et seq.; Israeli
Unjust Enrichment Law, 5739-1979, 5.1,

# Moses v. Magferlan (1760) 2 Burr. 1005, 1012; but see above, para. (008, n. 43, and Chap. 44.

(14]
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For some years Lord Mansfield's statement of principle gained acceptance.®
But the change of climate which encouraged or accompanied the advance of the
implied contract theory also led to a reaction against his enunciation of principle.
Secrutton L.J., no doubt with Lord Mansfield’s influence in mind, went so far as
to describe the history of the action for money had and received as a “history of
well-meaning sloppiness of thought.”* Earlier, in 1913, Hamilton L.J. had said
that “whatever may have been the case 146 years ago, we are not now free in the
twentieth century to administer that vague jurisprudence which is sometimes
attractively styled ‘justice as between man and man.’ "8 Such remarks are
merely pejorative. Others are more revealing of the error under which these
critics were labouring. In Sinclair v. Brougham, Lord Sumner, as Hamilion L.J.
had now become, confessed®® that “it is hard to reduce to one common formula
the conditions upon which the law will imply a promise to repay money received
to the plaintiff’s use,” a view with which Scrutton L.J. was later to express
agreement.? It is indeed impossible to produce any such common formula in this
branch, as in other branches, of the law.

Lord Sumner’s opinion® that the scope of the action for money had and
received was fixed by the decided cases was expressed at a time when the legacy
of the forms of action inhibited the development of the law of restitution. Few,
if any, English judges would now endorse it. The insistence on any notional
promise no longer closes “the door to any theory of unjust enrichment in English
law.”®' The old common law counts should be seen as “a practical and useful, if
not complete or ideally. perfect instrument to prevent unjust enrichment, aided by
the various methods of technical equity which are also available.”*

The case law® now demonstrates that the courts recognise that the principle of
unjust enrichment unites restitutionary claims, and that the law is not condemned

%5 See, e.g. Munt v. Stokes (1792) 4 TR. 561, per Lord Keayon; Edwards v. Bares (1844) 7 Man. &
G. 590, 597598, per Tindal C.J.; Bullen & Leake’s Precedents of Pleadhigs (3rd ed., 1868), p. 44.
Professor Dawsorn dates the reaction against Mansfield to the 1850s: see Unjust Enrichment,
pp. 15-16.

8 Holt v, Markham [1923] § K.B. 504, 513.

57 Baylis v. Bishop of London [1913] 1 Ch. 127, 140, refetring o Sedler v. Evans (1766} 4 Burr. 1984,
1986, per Lord Mansfield.

38 [1914] A.C. 398, 454,

8% Halt v. Markham 1[1923] 1 K.B. 504, 514.

99 Sinclair v, Brougham {1914] A.C. 398, 453. '

91 Nissan v. Att.-Gen. [1968] 1 Q.B. 286, 352, per Winn L.I., endorsing Lord Wright's observations
in Legal Essays and Addresses (1939, C.U. Press).

*2 ibid.

% See, e.g. Craven-Ellis v. Canons Ltd [1936] 2 K.B. 403 (see below, pp. 587 et seq.); Morgan v
Asheroft [1938] 1| K.B. 49 {see helow, p. 188); Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe
Barbour [1943] A.C. {see below, pp. 511-512); Lamer v. London County Council [1949] 2 K.B. 6383
(see below, p. 187); William Lacy (Hounslow) Ltd w Davis [1957] 1 W.L.R. 932 (see below, p. 666);
Shamia v. Joory [1958] 1 Q.B. 448 (see below, p. 691): Kiriri Cotton Co. Ltd v. Dewani [1960] A.C.
192 (see below p. 221); Greenwood v. Bennett [i973] 1 Q.B. 195 (see below, p. 246); British
Petrolenm Exploration Co. (Libya) Ltd v. Hunt (No. Z) [1982] 1 W.L.R. 783, (aff'd). [1981]1 W.LR.
232, CA; [1983] A.C. 332 (sce below, pp. 537 et seq.); Barctays Bank Ltd v. W. J. Simms & Son
[1980] Q.B. 677 {see below, pp. 208 et szq.); Lipkin Gorman (A Firm) v. Karpnale Lid [1991] 2 A.C.
548 (see below, Chaps. 3 and 40); Woolwich Equitable Building Society v. TRC[1993] A.C. 70, HL,

(see below Chap. 27); Dextra Bank and Trust Co. v. Bank of Jamaica [2002] 1 AllER. {Comm.) 132

(see below, paras 40-005—40-006).

[15]
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to “no further growth in this ficld.”%* In Woolwich Building Society v. IRC°
Lord Goff predicted that this growth will continue. That decision and others
demonstrate that the law of restitution is not petrified and that the courts may
possibly recognise other “unjust factors”, to adopt Professor Birks' terminol-
0gy.”” such as unconscionability.®

Some years ago Lord Diplock denied the existence of any “general doctrine”
of unjust enrichment,®® He was correct to assert that the concept of unjust
enrichment does not confer on a judge a discretion “to do whatever idiosyncratic
notions of what is fair-and just might dictate.”’ But it is also true that, although

“as yet there is in English law no general rule giving the plaintiff a right of

recovery from a defendant who has been unjustly enriched at the plaintiff’s
expense, the concept of unjust enrichment lies at the heart of all individual
instances in which the law does give a right of recovery”.2 In Professor Daw-
son’s words, “The aims of . .. this common enterprise are obviously to scale
down the apparently unlimited mandate of the general clause, to restructure it
into distinct subordinate norms that become intelligible and manageable through
their narrowed scope and function.”?

In restitution, as in other subjects, recourse must be had to the decided cases
in order to transfer general principle into concrete rules of law. As Lord Wright
once said of Lord Mansfield’s famous dictum in Moses v, Macferlan: “Like all
large generalisations, it has needed and received qualifications in practice . . . The
standard of what is against conscience in this context has become more or less

canalised or defined, but in substance the juristic concept remains as Lord
Mansfield left it.”4

% Re Cleadon Trust [1939] Ch. 286, 314,
49, 74, per Scott L.J,
% [1993] A.C. 70, 165,

% See also Lipkin Gorman (a firm) v. Karpnale L1d [1991) 2 A.C. 548, HL; Westdeutsche Landesbank

Girozentrale v. Istington London B.C. [1996] A.C. 669, HL; Kleinwort Benson Lid v Glasgow City
Council [1997] 4 All ER. 641, HL; Bangue Financiére de la Cité v. Parc (Battersea) Lid [1998) 1
All E.RR. 737, 740, per Lord Steyn HL (see below Chap, 3).

7 “The English Recognition of Unjust Enrichment” [1991] LM.C.L.Q. 473, 482, who describes
unjust as the “generalisation of all the factoss which the law recognises as calling for restitution”,
%% See below pp. 670 et seq. ¢f. the role of the doctrine of “unconscionability” in Australia: see
Mason and Carter, op. cit., § 235; and Roxborough v. Rothmans of Pall Mall Australia Lid (2001) 185
ALR. 335.

 Deane 1. in Pavey and Matthews Pty. v. Paul (1987) 162 CL.R. 221, 256-257, described unjust
enrichment as a “unifying-legal concept, which explains why the law recognises, in 2 variety of
distinct categories of case, an obligation on the part of the defendant to make fair and just restitution
for a benefit derived at the expense of a plaintiff and which assists in the determination, by the
ordinary processes of legal reasoning, of the question whether the law should, in justice, recognise
such an obligatien in a rew or developing category of case.”

' Pavey & Matthews Pry. Ltd v. Paul (1987) 162 C.LR, 221, 256, per Deane J.

*Woolwick Equitable Building Society v. Commissioners of . Infand Revenue [1993] A.C. 70,
196-197, per Lord Browne-Wilkinson. Contrast Re Byfield [1982] Ch. 267, 276, per Goulding J.

? Professor Dawson was commenting on the concept of unconscionability in Atticle 2-302 of the
Uniferm Commercial Code: “Unconscionable Coercion: The German Version,” 89 Harvard L.R.
1041, 1042-1044, But his comment is equally apt to describe the role of unjust enrichment in English
law. Cf. Emnst von Cagmmerer and Detlef Kénig: “According to the modern German view the task
of transforming the general principle into concrete rules of law can only be achieved by elaborating
typical fact situations of unjust enrichment and refining ‘the conditions and extent of recovery for each
type individually.”
* Fibrosa Spolka Akeyjna v, Fairbaim Lawson Combe Barbour Ltd [1943] A.C. 32, 62-63.

per Scott L.1.; see also Morgan v, Asheroft [1938] | K.B.

[16]
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As might be expected a close study of the English diacisigns, ;md Sttlz?izt?j ggﬁr
jurisdicti developed and sy -
law jurisdictions, reveals a reasonably : ; A
C?emxn:)?fﬂrules.J It shows that the principle of unjust e:m:u:hmenii 1; czgi?lr;ﬂ
1tf.;,)laboration and refinement. It presupposes tt;eesthmgzl?ﬁlt; tttla)e; n:ﬁinmust st
i i ondly,
have been enriched by the receipt of a benefit. Sec O e
i intiff" . Thirdly, it would be unjust to
been gained at the plaintiff's expense : e ety
i hree subordinate princip
defendant to retain that benefit. These t : I Sl
lete isolation from eac
i lated, and cannot be analysed in comp ich
gﬁiﬁ&tmn of each of them throws much light on the nature O‘fi resglt::;ogig
claims and the principle of unjust enrichment.® We will consider
ordinate principles in turn.

(A) The Benefit Conferred

{a) What is a benefit?

A restitutionary claim is for the benefit, the enrichment, gz;nzd \Ef}i(lltht?ed:;fzgq’aﬁ
at the plaintiff’s expense; it is not one for loss suffered.® . ﬁf vl b obje(’:tive
English law the concept of benefit is not synonymous “With B . o a1t
enrichment (in the sense that the wealth of the defendant hzis inc A
embraces expense saved and “requested for performancz;.l. o naturo of the
Whether a plaintiff’s claim is_ s;.:ccessgil:l g;:iymc;ﬁ;mo;;om i pavent of
benefit conferred. Different principles gov ' ﬂ:, e ot goots®
ey from claims based on the receipt of services or the
i\nﬂgl;egver, at one time it was thought that a plaintiff bad to dgrrlnlzrés{tga:;z i;tf?;
defendant had gained a positive, as distinct froma negaluve, eecom.)mic Lo
would deny that the saving of expense 15 a legal as well as an o mencate
So, if you use my electrical equipment without my con_se;rollt yog n: e g
me, for its use cven though I may never have usqd it'%; an lment D
recognised that the essence of a claim for countribution or recoup

[y H H - L
51 has been arsued that the duty on an unjustly enriched defendant “10 rcstorefhﬁs ur;_l:lst aessslzl;t;?gz )
to the person a‘; whose expense it was obtained” shouid be replaced by lheh.o onv_vusigemimmcm X
‘?the reitituticnary duty is a duty on an unjustly enriched defendl'int © makeselsﬂ?atj o as
e
j ing in a certain way towards the person at wnose eXp eni "2
Ju;[ '023'}))"1";:[::151;'555 is baged on the defendant’s knowing employment of the plzi.(lntgf; [Snﬁi?fg ! sy
obtain: t' which'the plaintiff has not assented. The defendant‘s_ obllgntlon to mal fe restte 33,
glasset:)er 0limitecl' McBride and McGrath; “The Nature of l?esti[utmn (_19‘?5) 15 O::h(;rnaw.re .o[:‘ th.;
4§w{§\fe ;re not c.unvinced that this account of the Fest':tuuonaf}' duty 18 Eru::r xt:—)— e (1996)
co;nmon law.” (It is persuasively criticised by Ho in “The Nature of Restiiutio D
d Jo. LS. 517). o e
é%g:fg w c!.’)edfmm Vale Properties Ltd [19’!%;](11 WL{)R g?e,dlilnz,[ F;;ﬁ?l(ajdf, j ;J;-I.?'Zr;;l [r:]arkesi-
C. 728 (estate agents absconding with deposil), o LT, vy
Hig]?ign}g c(:imtmst( Anglia %".M v. Reed [1972] 1 Q.B. 60; Lloyd v. Stansbury [1971] 1 WLER
. t seq. ) ) . ]
: ?5‘-’: tfgféiﬁgzgsfedstgm this asymmetry is indefensible, given the abo_]mon ?f the f:r;r;s].oo\fr a;t;);
anzr;‘;e development of the modern law of restitution; for a further discussion, se A
; . . 36-002: and
Ly o 122 O s e o et s below, o, 5-015. Bt of.
¢ of India v. Tayler [1955] A.C. 491, 315, pr : A
Rq: vggirz:inDé):Jeiopments Ltd [1974] 1 WLR. 1097, 1105-1 1q6, per Tcrzplel:g;azri ]2 OB, 246: see
10 of Strand Electric and Engineering Co. v. Brisford Entertainments Ltd | .B.

below, para. 36-010.
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laintiff has di ,
garty.“ as discharged the defendant’s duty to make a payment to a third

Money

Zr?:} :;?:; cc:)(;n;rri;? :xan}ple c;lf a positi\'fe beneflt is money, which has the peculiar
ersal medinm of exchange. The mere i i
therefore a benefit to the recipi i i i il
pient. It is for this reason that restituti i
for money had and received are i penerally yorcon
so frequent. Such claims are generall
rather than proprietary'? for the le i e moae s il
gal title to money, being currency,' wi
g:gggllig nkllgrxlre gasse% to the recipient with delivery. The d::fcndant n){;.y 3;2
ey 15 paid not to him but to a third party, to his use.' But a
. 1 nb : . te
iiv; lggircilﬂl only’ Een@ﬁt if the plamtl‘ff’s payment discharges a debt which }?:;H\;r:
oa party. It is not easy to discharge another’s debt in English law.'® This
occur only if the debtor authorised, or subsequently ratified, the payment.'?

:' See below, Chaps 13 and 14,
* But a proprigtary clai fei i
Chap. 5. prietary claim may lie in equity even though the money has become currency: see below,
'3 Miller v. Race (1758) 1 Burr. 452
\ , 437
1 Son s . 57458, per Lord Mansfield.
'% See below, n.17, and Chaps, 13-15.

1] H
thindesggiiz:s tto :_las been held that a stranger can discharge another’s debt. It is immaterial whether
e qeor Rmhx::s( lngoltsz;‘.;gr; :(fm&;; izg'mle{nt, or that the payment was made against his wishes:

! i w Reporter 616, 618, per Lord And ; :
}11111133}1'3 Ia—ll_zus;, without callmg on counsel for the pursoer, at pp. 61819, Hovgeszogbf;ﬁ&nrzd;g‘;he
an Mcngenu?:y::::pr:?a:’:::‘: th,atdth; debt was not dischiarged. For a comprchénsive analysis s::
255, Sohars er's debt (Johnston and Zimmermann, eds.), Unjustified Enrichment,
'7 In spite of dicta to the contr:

ary (see Welby v. Drake {1825) 1 C. & P. 5537; Pella:

%rﬁjﬁnl; }2)81, 281. per Willes J.; Cook v. Lister (1863} 13 C.B. (v.8) 543’, 594f5r91i;' it;‘?gﬁgllessﬁlz )
Hiachand. t;a]r;?ri?;cAa:;dsttJ.m'l;slz;;_z;Ie o1y 2 K.B. 530,339, per Fletcher Moulton L1.), itis probably
10W § , , pays B’s debt to C, such payment will not of it di !
Eg::;:i t?;f& ;nlis;ssg has been made on B’s behalf and has been subsequent(l)y ;;?gegliifhﬁﬁ ]:e:
o 1 o N( 420')RIZRC.B. 791; Simpson v. Eggington (1855) 10 Ex. 845; Lucas v, Mikf;zsan
b Sim.m {Sn‘ - } L"L owe [1904] 2 K.B. 483; Smith v. Cox [1940] 2 K.B. 358; Barclays Bavik
Tad (1001 €5 5 ; (:?1;”)14 ;d [1980] Q.B. 677; Electricity Supply Nominees Ltd v. Thorn EMI Retail
P o , !48, per Fox L.i.; Crantrave Lid v. Lloyds Bank pic [2000] 4 All ER
Be[_s"haw’v P lngt;ﬁ Tlﬂgigrl(;184fjg 13 MB&[[W 725; Jones v. Broadhurst (1850) 9 C.B 1'7-"3:

A B. s Kemp v, Al 65) :
N.Tzhw; Pum_eH u‘Henderson (1885) 1o LﬁlIr. gl;.(1854) 10 . G0T; Alken v Short (1856) H. &
- tﬁ;&;sfziemfw:h;cl}a Plamtiff is entitled to restitution in respect of payment of the defendant’s debt
Ru.;-se[l & Ca’ ?.J;ky %mlted; see llje’l'ow, Chap. 15 and, in particular, Esso Petreleum Co. Lid v. Hall
el whic:l-]'acl e Esso Bemtqa f1989] 1 A.C. 643: sce below, para. 15-002. Therc; are se-:veral
20 i Bm;el:-n( li‘)gzg.)u]) rgug:)lll)rs;:;‘r;en!; by B has failed (see, e.g. Stokes v. Lewis (1785) 1 TR
: : | . & P. 112; Ram Takul Singh v. Bi Lall 2
P vt Al b " ant 8 iseswar Sahoo (1875)LR. 2
119397 &b 286 ar Mail-Coach Co. Ltd [1908] 2 Ch. 515; Re Cleadon Trust Lid
o0 Ig f;ls:fe“glig 1;5 gal);ment is. inef{'ective to discharge B’s liability to C, it is prima facie still open
o o sue B o ;; be t, despite A's payment (Lucas v Wilkinson (1856) 1 H. & N. 420), unless
forh an action ;Llll 4 r: a:oj;ﬁ];g:}:ilf Jt\ba.nd J;.'c)L.rl{ld(s'l:cénstitute: an abuse of the process of the c,ourt or
: e Welby v. Drake (1825) | C. & P. 557; Cook 1. Li ;
E;gls;?i] 5(:?:, f;.’; \i&’liles 1.; Hirachand Punamchand v. Temple [1911] 2 K];P 3?(3?2‘?(: E?:?? ]gigrf
Lid 1967 Ch. 1121 Snelin . John Srellng & Co. [1973) Q.B. 87, 98-99; of Arnett and Wenstey
N .L.R. (2d) 181 (1967). If it is open to C to sue B and he does so, B will in :1'71)1,

Jprobability ratify A’s payment, but if he does not do so and pays C, A should be entitled to recover

his mone; i i
y from C on grounds of total failure of consideration, or alternatively to recover B’s payment

[18]
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There are few exceptions to this principle,'® which only the House of Lords can
reject. This principle appears (o be of little merit now that debts are freely
assignable.'® The most important ComMmon law exceptions are if the plaintiff is
compelled to make the payment by compulsion of law,*® and if he pays because
he has an interest in the defendant’s property which he wishes to protect®!
Furthermore, in Crantrave Ltd v. Lloyds Bank plc Pill L.J. was of the view that:

“There will be circumstances in which a court may intervene to prevent unjust
enrichment either by the customer in having his money from the bank as well as having

from C on the grounds that C received it as a frustee for him, A (see Hirachand Punamchand v.
Tempie [1911] 2 K.B. 330, 337 per Vaughan Williams L.J., 342, per Farwell L.1.). Even if C simply
keeps A’s payment and does hot sue B, A can claim reimbursement from B, and if B refuses to ratify
A's payment, A may be entitled to recover his maney from C on grounds of total failure of
consideration (Walter v. James (1871) LR. 6 Ex. 124, 127, per Kelly C.B.).

Tt has been said that C is entitled to retain A’s payment, and to disregard B’s repudiation unless

B also offers to pay him the same debt: see (1983) L.Q.R. 534 [Friedmann], who also argues that A’s
payment discharges B’s debt to C but that C may revive it by repaying A. In other cases, A may
protect himself by taking an assignment from C of B's debt. (Williston on Contracts, §§ 1857-1860,
conciudes, on the weight of American authority, that C, after accepting A’s tender, cannot sue B; but
the basis of his conclusion is accord and satisfaction, not legal discharge). Contrast Birks and
Beatson, Unrequested Payrents of Another’s Debr (1976) 92 L.Q.R. 188, discussing Owen v. Tate
[1976] 1 Q.B. 402; and for a rejoinder to Friedmann, see Beatson, The Use and Abuse of Unjust
Enrichment, pp. 200-205, See below, Chap. 3 on whether A can be subrogated to C’s rights against
B.
15 Tt would appear that, in these exceptional cases, B is deemed to have been benefited because he
adopted the benefit conferred by A: see below, para, 3-048 ef seq. And of. the situation where A
without authority pays B's debt to C, where the debt is due under an executory contract for the sale
of soods, and subsequently C delivers goods to B who accepis them: see (1983) 99 L.Q.R. 534,
5472543 [Friedmann], arguing that A may then recover from B. ¢f Restitution for Benefits Conferred
without Reguest, 19 Vand L.Rev. 1183, 12061208 (1966) [Wade].
19 Banks may be in 2 special position. In Crantrave Ltdv. Lioyds Bank ple [20001 4 ALLER. 473,479,
Pill L.J. thought that in “relation to a banker, the principle applied appears... 10 be soundly
based . . . As against a customer, a contrary principle wouid place the bank in a position to act as debt
callector for creditors of the customer.” (Emphasis supplied.) 1t is more doubtful whether the bank
could decide, as the Lord Justice argued, *in what priority the claims of creditors would be met out
of the sums in account, without the customer having recourse against the bank.” If a liquidation
occurred after payment, this may be a voidable preference: Insolvency Act 1986 5.239; on which see
Re MC Bacon Ltd [1990) B.CL.C. 324.

If the customer refuses to ratify the bank’s payment, the bank may be entitled to recover its
payment from the creditor.on the ground of total failure of consideration (see Walter v. James (1371)
LR. 6 Bx. 124, 127, per Kelly C.B.), or, on some facts, mistake.

n Crantrave May L.J. emphasised that the bank’s customer would not have to prove its loss to
justify recovering from the bank. Its claim is a liquidated claim in debt and not for damages for loss
suffered: at p. 479,

For a further discussion of Crantrave see below.

20 See below, Chaps 13-15.

2} Kleinwort Benson plc v. Vaughan [1996} C.L.C. 620, CA (whete the plaintiff morigagee redeemed
a third person’s prior charge which partially defeated its right to claim the beneficial interest in the
property; the court held that the defendant mortgagor could not deny the plaintiff’s entitlement to
perfect that right.) Suiton, Payments of Debis Charged Upon Property in Burrows (ed.), Essays on
the Law of Restitution, Chap. 4, comprehensively discusses the case law, which allows the payer to
be subrogated. to the secured rights of another whose debt he has discharged, See also Burmows, op.
cit., 200-211; and Mitchell, The Law of Subrogation, pp. 167-170, who suggests that the principle
underlying the decisions is that the part owner paid under mistake of fact (in some cases) and practical
compulsion (in otheis), but concedes that “the element of compulsion . . . seems rather notional.” But
conteast Falcke v. Scottish Imperial Insurance Co. (1886) 34 Ch.D. 234 (the mortgagor does not have

a “sufficient interest™).
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the claim of his creditor met, or b i
i 1 N y the creditor who has double payment of the debt.
The onus is in my judgment on the bank to establish the unjust enrichment on the

evidence,”??
Services

0 (i{) fThe principle of_ free acceptance The receipt of money always benefits
e defendant. But services may not do so. From their very nature services cannot

be restored; and the defendant may never have wished to receive them or, at least, -

to receive them if he had to pay for them. As Pollock C.B. laconi

ren;fg(ed: “One cleans another’s shoes. What can the other do %rillltczlnllll{ tcl)nr;(l:i
on?”* For that reason the common law originally concluded that a defendant
could be _sa1d to have benefited from the receipt of services only if he had
requested them. A true request will normally lead to the conclusion that the
defeniant who requested the services has contractually bound himself to pay for
them. B_ut a defendant, who is not contractnally bound, may have benefited
from services rendered in circumstances in which the court holds him liable to
pay fpr them. Such will be the case if he freely accepts the services. In our view
he w;lél be held to have benefited from the services rendered if he, as a reasonablé
man, s_hould have known that the plaintiff who rendered the services expected
Eg ];:j g(il:c:tlhfsr i}éclzfm, aétd yet he g;d not take a reasonable opportunity open to him

ered se i i
heIhas beon gnjusﬂy enn_r;rﬁc;l;is Moreover, in such a tase, he cannot deny that
It ig said that the recognition of free acceptance, so defined, is in princi

objeclnonable for it erodes the right of a pcrs%n to determine h,islso‘::npcrlllz(i:g;l;
only if he bas requested services can he be said to have “chosen” and gained a’.

23 A .

%?Og] 4kAll‘ E:R. 473, 479; The circumstances envisaged by the Lord Justice are these:
e Mz ?.HJ paid its customer’s creditor. The customer can nevertheless recover from the bank. For,
justifyyrec.o;,:rr;:_'ph?szsedﬂfn bCrc]z(mmve, the customer, its debter, would not have to prove its lc;ss to’

rom the . e L

et ot 4?9. ank; its claim is a liquidated claim in debt and not for damages for loss

Alternatively, the creditor, havin i i i i

e s Y g been paid by the bank, intending to discharge its customer’
] Y ] o s deb

but without having been authorised to do so, is able io recover fror?l his dcbtcf since his debt js Eo:

discharged at law. For a furth i : i
s er analysis, see below, para, 3-051, suggesting that there may be no

:gf[?:[or v. Laird (1856) 25 L.J. Ex. 329, 332,
is v. Hamlen (1810) 3 Taunt. 52,53 i
] ‘ ) int. 52,33, per Sir James Mansfield C.J. In cases of money pai
Etlh;egiugﬁt t\:l&gi:ﬁn.?nsehl?th?ue of some relationship between the parties. It is thenfo);sgﬁi’o?z];
¢ i nity which, for example, an agent has against his principal i i
principal debtor, an assignor of a lease against his immedia B et & wmtTesor of st
1 de : ; te assignee, and a transferor of sh
against his immediate transferee; and smcebthe right i i ittt
) ) 3 s founded on contract, it may entitle th inti
10 be indemnified against expenditure which has not i . se0 Briain n
g ot in fact benefited the defendant: see Brittai
i.:oyg U(; 8435) 1;1. ]\éI & W. 762 (see below, para. 15-021, n. 24). Similarly, in case of services rendg:eg
o rf s supplied, a true request, express or tacit, by the defendant to the plaintiff to render the
ser Eer:lr::ngezufglg the g;c%ds v.vnll, in the absence of special circumstances which show that they were
e paid for, impose on the defendant a ¢ontractual obligati i
:Sndcred or goods supplied pursuant to such request. vetual obligation to pay for sevices
* See below, paras 1-020—1-021.
26 See text below, :
27 Brenner v. First Artists’ Manag
3 gement Pry. Lid [1993 . B
ﬁ’esmremem af Contracts 2d, § 69(1). > [ 12 ViR 221, 357260, per Byme 1. of
Conirast Virgo, Principles of Restiution, p. 79 &t seq. citing Bower L.J’s dictum in Falcke v

Scottish Imperial Assurance Co, (188
e e Tel esuranae C (1886) 34 Ch. D 249 and Re Cleadon Trust Ltd {1939} Ch. 286
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benefit®® If a principle of free acceptance is recognised, a defendant may be
compelled to pay for services which he asserts, honestly if perversely, are of no
benefit to him; of he may be indifferent, not caring one way or the other, whether
the services are rendered or not>® Again, the defendant may concede that the
services are beneficial but plead that he had “more important things on which to
spend his money.”*' But, in these exceptional circumstances, the burden should
be on the defendant, who is not the reasonable man, immediately to tell the
plaintiff that he is perverse, indifferent or that he has more important things to do
with his money. If he does not do so, he cannot deny that he has gained a
benefit. -

Tn the past few judges have explicitly adopted a principle of free acceptance*?
But the principle enshrined in that concept is the most satisfactory explanation of
those decisions which recognised the plaintiff’s claim that his services, which
had not been tequested,® had benefited the defendant. Many of the successful
claims have arisen in the context of ineffective contracts.>* A plaintiff who
rendered services under a contract which was void because the parties had not
agreed on essential terms was awarded a sum which was “what the services were
worth”?%: a builder who did extra work, thinking that a contract was about to be

2% of. “Freedom, Unsequested Improvements, and Lord Denning” [1981] C.L.J. 340 [Matthews];
-Virgo, op, cit., p- 83.
30 “Tree Acceptance and the Law of Restitution™ (1988) 104 L.Q.R. 576, 577-580 [Busrows].
(*...[A] defendant is just as likely to accepl what the: plaintiff is conferring on him where he
considers it neither beneficial nor detrimental as where he considers it beneficial”; and Burrows, The
Law of Restitution, pp. 11-15. See also “Free Acceptance: Some Further Conclusions” (1989) 105
L.Q.R. 460 [Mead]. For a criticism, see Rirks in Essays on the Law of Restitution (ed. Burrows),
Chap. 5, pp. 127 et seq. And contrast Simester, “Unjust Free Acceptance” [1997] LM.CL.Q. 103
{no-recovery on the ground of free acceptance gince the intervenor is a risk taker, aithough he suggests
that it has a role to play if some of the assumptions underlying restitution are abandoned.)
M “The Role of Subjective Benefit in the Law of Unjust Enrichment” (1990) 10 Oxford Jo. of Legal
Stedies 42 [Garner] who argues that it must be shown that the defendant wanted, and was willing to
pay for, the services. i
32 But see, more recently, Bridgewater v. Griffiths {2000] 1 W.LR. 524; L/M International Construc-
tion Inc. v. Circle Lid Partnership (1995) 49 Con. LR. 12; Andrew Shelton & Co Pty Ltd v. Alphd
Healthcare Ltd (2002) Victoria Supreme Court, 248, § 98 et seq., per Wairen I. (in Australia free
acceptance is a recognized restitutionary ground). Becerra v. Close Bros Corporate Finanee Lid,
unreported but noted in [2000] RLR. § 110. See also Lamb v. Bunce (1815) 4 M. & 8. 275;

1-020

Weatherby v. Banham (1832) 5 C. & P. 228; Paynter v. Williams (1833) 1 Cr. & M. 810; Alexander

» Vane (1836) [ M. & W. 511, on which see Bicks, (ed. Burrows), Essays on the Law of Restitution,
Chap. 3. ) ’
33 In Perthus v. Becker [1980] 2 S.C.R. 834, 849, Dickson 3. imposed a constructive trust over the
property of the defendant’s partner of 19 years, He held that,
“where one person in a relationship tantamount to spousal prejudices herself in the reasonable
expectation of receiving an interest in property and the other person in the relationship freely
accepts benefits conferred by the first person in circumstances where he knows or ought o have
known of that reasonable expectation, it would be unjust to allow the recipient of the benefit to
retain it.” .
In some situations the defendant may have gained an incontrovertible benefit from the rendering of
the services: see below, paras 1-023—1-026. See, e.g., Leigh v. Dickeson (1884) 15 Q.B.D. 60,
below, para, 14-024.
3 Tt must also be demonstrated that the defendant’s enrichment is unjust; see below, pp. 41 et
seq.
35 Way v. Latilla [1937] 3 All ER. 759 at 765, per Lord Wright, HL: see below, paras 23-002.
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made, recovered a “reasonable price”?®; and the High Court of Australia has
granted a restitutionary claim for services rendered under a contract which was
executed but was unenforceable by action.®” ‘ '

The principle of free acceptance may also explain the line of authority which
holds that a guantum meruit claim will lie for the value of services rendered
under an entire contract which had not been substantially performed and which
the defendant had wrongfully repudiated.®® It should not be open to the party in
breach to deny that he had been benefited when it was his breach which
prevented full performance.® Conversely, as the law now stands, if the plaintiff
was in breach his restitutionary claim will normally fail.*® The Law Commission
has, however, proposed that he should be granted a restitutionary claim to the
extent that his services have benefited the defendant.*' It is a distinct and difficult
question how the benefit gained by the defendant is to be valued and what is the
ground of his claim.*?

As will be seen,*? in equity the principle of free acceptance finds its expression
in the equitable doctrine of acquiescence which protects the mistaken improver
of land in circumstances where the landowner encouraged him to improve the
property, or stood by and allowed him to do so.** In such a situation it is
unconscionable for the landowner to deny that he has received a benefit.*

It is more controversial to conclude that the defendant has received a benefit
simply because he requested services, in circumstances where he gained no
objective benefit from what the plaintiff has done or, possibly, is yet to do. The
germ of this principle is to be found in the well-known case of Planché v
Colburn,*® as subsequently interpreted in later decisions.*” The defendant pub-
lisher had wrongfully repudiated his contract before the author, the plaintiff, had
delivered a single page of the manuscript. Nevertheless, the author recovered on
a guantum meruit.*® But, as an Italian scholar, Professor Gallo, has pointed out,*
common lawyers characterise benefit not only in terms of a benefit which has in
fact been received but in terms of “requested for performance.” It is tempting to
claim that the defendant has received a benefit in circumstances where the

claimant has suffered only a nominal loss, or where he has no contractual claim.

*¢f William Lacey (Hounslow) Lid v. Davis [1957) 1 W.L.R. 932 at 934: see below. para.
26-008. ]
* Pavey & Matthews Pty Ltd v. Paul (1987) 162 C.L.R. 221. Contrast Birks, Essays (ed. Burrows),
pp- 109~112: see below, para. 1-079. )
For the argument that these cases are best explained through the principle of failure of considera-
tion: see (1988) 104 L.Q.R. 576 [Burrows]. ’
% See below, para. 20-019 et seq. ¢f Birks, op. cit., pp. 126-127, who describes this acceptance as
“limited acceptance™; see also Essays on Restitution (ed. Burrows), pp. 127-141.
® of (1988) L.Q.R. 576, 582-583 [Burrows].
“0 See below, paras 20-036 and 20-037.
#! See below, para, 20-045 er seq.
2 See below, paras 20044 and 20-046.
“* See below, Chap. 6.
“* The improver may recover even if the landowner shared his mistake.
** See below, Chap. 3. ¢f Birks, Essays (ed. Burrows), op. cit., pp. 128-132.
46 (1831) 8 Bing. 14.
“7 See below, para, 20-023, n, 30, .
*% See “Benefit, Reliance and the Structure of Unjust Enrichment” [[987] C.L.P. 71 [Beatson] and
Beatson, The Use and Abuse of Unjust Enrichment, Chap. 2: see below, para, 20-023,
“® L'Arricchimento Senza Causa (Padova 1990, pp. 87 et seq. We ere indebted to Professor Gallo for
the text and to Luigi Chessa LLM. (Cantab.) for the translation,

[22]

Tue PrivcipLE oF UNJUST ENRICHMENT 1-022

In Planché v. Colburn, the plaintifi”s claim to recoup his reliance loss would have

failed if he wounld have made a greater loss from the entire performance of the
contract.>® Again in William Lacey (Hounslow) Ltd v. Davis,*' since there was no
contract there could be no claim for damages based on its breach.® As the latter
case demonstrates, the concept of “requested for performance” may be suffi-
ciently generous to embrace the situation where a plaintiff incurred expenses,
anticipating that he and the defendant would soon enter into a contract, in
circumstances where the defendant, knowing that the plaintiff expected to be
recompensed for the service rendered, withdrew from the contractual negotia-
tions.> In all these cases the restitutionary claim for benefits conferred conceals
a claim for reliance loss.** )

The concept of benefit has consequently been extended to embrace services
which have been requested but which have not been rendered and accepted. In
our view, if no services have been rendered and accepted, the defendant should
not be deemed to have received a benefit. But Planché v. Colburn appears (o be
established law: a defendant receives a benefit simply from the fact that he
requests services. This principle may lead to the acceptance of an impossibly fine
distinction, which United States courts have formulated,*® between acts prepara-
tory to performance and the performance itself. Is it enough, for example, that
Planché went to the British Museum and began to take notes if he had not
delivered them in publishable form to Colburn?

However, if a person has requesied services which have been rendered and
accepted, he is deemed to have gained a benefit even though he obtains thereby
no economic benefit.5” Similarly, a defendant receives a benefit even though the
requested and freely accepted services do not leave a “marketable residuum” or
do not increase his “human capital”.*® But “pure” services will generally have
a market value. It surely cannot be' denied that the plaintiff who cuts the
defendant’s hair or feeds him has rendered services which, if freely accepted,
have benefited the defendant.®

- There is the related guestion: can D be said to have received a benefit ifP
performs services which benefit a third person, T, but not D? If these services arc
requested by D under an agreement which is or becomes ineffective, a court may
well find that D has benefited from the services rendered; and the Law Commis-
sion has recommended that a person who, having partly performed a contract,

50 of CCC Films (London) Lid v. Impact Quadrant Films Lid [1984] 3 All ER, 298,

5E11957] 1 W.L.R. 932, below, para. 26-C08. .

21n the United States a plaintiff has successfully argued that his claim, which was essentially for
reliance loss, was a restitutionary claim and was therefore outside the Statate of Frauds: see
Farnsworth, Contracts, §§ 6.11-6.12.

5% See below. ¢f. Essays (ed. Burrows), pp. 141-143 [Birks], discussing, inter alia, Sabemo Pty. Lid
v. North Sydney Municipal Council [1977] 2 N.S.W.L.R. 880.

4 See below, para. 1-022.

5 Contra: Restitution without Enrichment (1981), 61 Boston Univ.L.R. 563 [Dawsen], followed by
Birks, Essavs (ed. Burrows), pp. 137-141. .
56 of Hosmer v. Wifson, 7 Mich. 294 (1859) with Curtis v. Smith, 48 Vt. 116 (1875); Palmer, op. cit.,
Vol I, § 4.2. : )

57 BP éxp[orau'on Co. (Libya) Ltd v. Hunt (No. 2) [19793 1| W.L.R, 783, 803, per Robert Goff I.;
Brenner v. First Artists” Management Pty. Ltd [1993] 2 V.R. 221, 258-259, per Byme J.; below paras
20-059 and 20-060.

5 Contrast Beatson, Use and Abuse, p. 21.

*® Below para. 1-034 et seq.
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then wrongfully repudiates it, should be entitled to claim the value of the benefit
conferred if he has benefited a third person at the defendant’s request.™”

‘We discuss later in this Chapter how services which have been freely requested
are valued.>® It is sufficient here to say that the value is normally the reasonable
value of the services at the date when the services were rendered, although the
price, or proportion of it,’*° agreed by the parties may, in many cases, be the
ceiling to any award even if that price is embodied in a contract which is or
becomes ineffective.5*? '

(2) The principle of incontrovertible benefit At one time English courts
did not inquire whether a defendant had been incontrovertibly benefited®; he
was not deemed to have received a benefit unless he requested or freely accepted
the services. But other jurisdictions did consider it critical that he had been
incontrovertibly benefited, even though he had not requested the services. The
Indian Contract Act™" provides that: “Where a person lawfully does anything for
another person, or delivers anything to him, not intending to do so gratuitousiy,
and such other person enjoys the benefit thereof, the latter is bound to make
compensation to the former in respect of, or to restore, the thing so done or
delivered.” The Supreme Court of Canada has held that a defendant was bene-
fited when the plaintiff mistakenly discharged, without the defendant’s knowl-

edge, the defendant’s statutory duty to support an indigent®®s; and, in the United’
States, some states, following the civilians, have granted restitution to the

mistaken improver of land.5®" There is much to be said for the view that a person
has been incontrovertibly benefited®® if a reasonable person would conclude that
he has been saved an expense which he otherwise would necessarily have
incurred or where he has made, in consequence of the plaintiff’s acts, a realisable
financial gain. As McLachlin J. said in Regional Municipality of Peel v. Her
Majesty™:

“[an] “incontrovertible benefit™ is an unquestionable benefit, a benefit which is demon-
strably apparent and not subject to debate and conjecture . . . [it} is limited to situations
where it is clear on the facts {on a balance of probabilities) that had the plaintifi not
paid, the defendant would have done so. Otherwise, the benefit is not incontrovert-
ible.”

9 |_aw Commission Report, No. 121, Law of Coniract: Pecuniary Restitution on Breach of Contract
(1983), para. 2.47: see below, paras 20-046 and 20-047.

90 See below, para, 1-034 e seg.

3% of {1989) 12 Sydney L.R. 76 [Hunter].

34 See below, para. 1-036.

3% Above, para. 1-002.

5f & 70, which has also been adopted in Malaya, But no compensation will be granted unless “(1) the
thing must be done lawfully; (2) it must be done by a persor not intending to act gratuitously; and
(3) the person for whom the act is done must enjoy the benefit of it”: Pollock and Mulla, The Indian
Contract Act, p. 245. (This principle is then wider than that of incontrovertible benefit). Cf. Siow
Wong Fatt v. Susur Rotan Mining Co. Ltd [1967) 2 A.C. 269, 276, per Lord Upiohn, PC. The
principles of Scots law are somewhat comparable: see The Lawrence Building Co. Ltd v. Lanarkshire
C.C., 1977 S.LT. 110, 111, 113, per Lord Maxwell.

5 County of Carletor v. City af Ottawa (1963) 39 DL.R. (2d) 11: see below.

3% See below.

9 Contrast the position if there is a “free acceptance™ of services: see above, 1-019.

*(1992) 98 D.L.R. (4th) 159, 160.
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Any principle of incontrovertible benefit will, of course, be refined by judicial
decisions. In determining what is a recessary expense the Supreme Court of
New South Wales has accepted®® Professor Birks’ qualification that unrealistic
or fanciful possibilities should be discounted.®' Again, it is sufficient, in our view,
that the benefit is realisable; it should not be necessary to demonstrate that
it has been realised. It is said that the principle of respect for the subjectivity
of value would be subverted if this were accepted.®'® But it may not be unreason-
able, in some circemstances, to compel a person to sell an asset which another
has mistakenly improved.$* Not every financial gain may be said to be reali-
sable.® It is long established that, subject to the application of the equitable
doctrine of acquiescence,* a landowner is not obliged to make restitution to
the mistaken improver even though the land can, of course, be sold or mort-
gaged.

To accept the principle of incontrovertible benefit will not be to adopt a novel
principle. There are a number of decisions which are best explained on this
ground, even though the courts may not have adopted in terms that princi-
ple.® .

For example, there is nineteenth-century and modern authority which holds
that a trustee, who improved property which he improperly bought from the trus,
can obtain restitution of the value of the benefit conferred, if the beneficiaries set
aside the purchase®; and a purchaser who improved land, in circumstances in
which both vendor and purchaser mistakenly thought the contract of sale was
valid, was held entitled to recover the value of the improvements.® In Sociézé
Franco Tunisienne D’Armement v. Sidermar SEA®® Pearson J. held that ship-
owners were entitled to reasonable freight on a guantum meruit, though the
contract of carriage had been frustrated by the closure of the Suez Canal; the
cargo had been carried to its destination and the cargo owners had therefore
undoubtedly been benefited. Lord Denning M.R.* was of the view that a person,

0 Monks v. Poynice Pry. Ltd (1987) 11 A.C.L.R. 637, 640.

8 Birks, Introduction, p. 120.

12 Birks and Mitchell, § 15.43.

&2 This was accepted by Judge Bowsher Q.C. in Marston Construction Co. Ltd v. Kigass Ltd [1989]
Construction Industry Law Letter, 476, doubted, but not on this ground, in Regalian Properties ple

v, London Docklands Development Corp. [1995] 1 W.L.R. 212, 227-229, per Rattee I.

3 [n German law it appears that a gain is realisable, even if a chaitel is unique, if the owner had
evinced an intention to sell it: Improvements and Enrichment: A Comparative Analysis [1998] RLR.
85 [Verse]. Cf. Burrows, The Law of Restitution, p. 10, who takes an intermediate view: a defendant
will be incontrovertibly benefited if the court regards it as “reasonably certain that he will realise the
positive benefit”; and Virgo, op. cit., pp. 72 er seq (if it is “inevitable” he will realise the bene-
fit.)

& See below, Chap. 6.

85 Tn Peel (Regional Municipality} v. Ontario (1993) 98 D.LR. {4th) 140, the Supreme Court of

Canada accepted the principle of incontrovertible benefit “for the purpose of argument.”

6 The authorities, which are somewhat conflicting, are collected in Holder v. Holder [1968] Ch.
373374, per Cross J. (reversed on a different point in [1968] Ch. 353); see below, para. 33-009 for
a fuller discussion.

7 f oe.Parker v Izett (No. 2) [1972] 1 WL.R. 775. But the vendor was entitied to a set-off for the
rental value of the purchaser's occupation.

€ 11061] 2 Q.B. 278, overruled on other grounds in Ocean Tramp Tunkers Organisation v. V/O
Soyfracht (“The Eugenia”) [1964] 2 Q.B. 226. ¢f. the deviation cases: below, para. 20-043,

8 Greenwood v. Bennetr [1973] 1 Q.B. 195, 202: see below, paras 6-009—6-0F1. ¢f The Swan
[1968] I Lloyd's Rep. 3.

(251

1-024



1-025

1-024 CHAPTER 1——(GENERAL PRINCIPLES

who mistakenly improved another’s chattel, should bé “recompensed” by the
owner; and, by statute,” in “proceedings for wrongful interference with goods”
the court must make the honest improver an allowance to “the extent to
which . . . the value of the goods is attributable to the improvement.” Again, the
Law Commission’’ has proposed that an innocent party should make restitution
for benefits conferred on him by a party in breach of contract, although those
benefits were conferred under an entire contract which was not wholly per-
formed.” Restitution is granted in all these cases because it is apparent that the
defendant has been intontrovertibly benefited.” Indeed, this may be the only
satisfactory explanation of the leading decision of Craven-Ellis v. Canons Lid.™
In that case the plaintiff, whose contract of employment with the defendant
company was void, was allowed a quantum meruit claim, even though there was
“nobody for want of authority, at any material time, who could act for the
company . . . who could make requests for the company, or who could enter into
any contract express or implied. 775 The company had benefitéd because it had
recéived services which it “would have had to get some other agent to carry
out.””®

More recently, in The Manila,”’ Hirst J. expressly accepted the principle of
incontrovertible benefit, although he held on the facts that there was no such

benefit. The question had arisen some years before in The Winson.™ Salvors

salvaged cargo, depositing it on a wharf. They asked the cargo owners for
instructions and received no reply. Consequently, they stored the cargo in order
to preserve it, and subsequently sued the cargo owners for the expenses which
they had incurred. At first instance Lloyd J. held that the salvors had the right as
bailees to be reimbursed these expenses even though there was no emergency and
it was not essential to store the cargo.” But he also went on to say, following
Craven-Ellis v. Canons Ltd*° Société Franco Tunisienne D’Armement v. Sider-
mar SPA® and Lord Denning M.R.’s judgment in Greenwood v. Bennett,’ that,
even if the salvage agreement had come to an end, the salvors would have
succeeded on the ground that the cargo owners had nonetheless gained a benefit

"-Torts (Interference with Goods) Act 1977, ss.1 and 6: see below, para. 6-013.

7 Report, No. 121. Law of Contract: Pecuniary Restitution on Breach of Contract: see below,
pp. 553-555.

7 The innocent party will have, of course, his action for damages.

73 ¢f. Birks, Intreduction, pp. 116 et seq. for a somewhat similar principle.

7 [1936] 2 K.B. 403: see below and see Birks, Jnroduction, pp. 119-120. But ¢f. Kepong Prospect-
ing Lid v. Schmidt [1968] A.C. 810, PC. ’

7 [1936] 2 All ER. 1066, 1069, per Croom-Johnson K.C., arguendo; this passage does not appear
in the law reports. ¢f. the observations of Wilberforce J. in Phipps v. Boardman [1964] 1 W.L.R. 993,
1018, cited in Guinness pic. v Saunders [1990] 2 A.C, 663, 700-701, per Lord Goff: below para,
1-041,

6 {1936] 2 K.B. 403, 412, per Greer L.1. See generally on this point Birks, Negotiorum Gestio and
the Common Law [19711 CLP. 110,

77 [1988] 3 All E.R. 843, 853, noted in [1989] L.M.C.L.Q. 397, 401; Peel (Regional Municipality) v.
Canada (1993) 98 D.L.R. (4th) 140, above, n. 59].

7 China Pacific S.A. v Food Corporaiion of India (The Winson) [1982] A.C. 939, ¢f. the cases on
compulsory discharge of another’s liability: see below, Chap. 15.

7 [1979] 2 Al E.R. 35; and see the arguments for the saltvors before the House of Lords: [1982] A.C.
939, 047048,

301936} 2 K.B. 403.

#11961] 2 Q.B. 278: see above, para. 1-024,

32 [£973] Q.B. 195, 202: see below, paras 6—009—6-011.
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at the salvors’ expense and it would be unjust to allow them to retain it.** The
House of Lords held®* that there was a direct pre-existing relationship of bailor
and bailee between the cargo owners and the salvors and that the relationship
continued to subsist after the cargo had been deposited. The salvors would have
been liable in damages for any diminution in the value of the goods; and, having
fulfilled their duty to preserve the cargo, they had a correfative right to charge
expenses reasonably incurred in preserving the cargo where the owner had failed
to give any instructions what should be done with it. Lord Diplock went on to cite
with approval the decision of the Court of Session in Garriock v. Walker,®® where
the cargo owner did not-acquiesce in the steps taken by his bailee to preserve the
cargo. “Nevertheless he took the benefit of them by taking delivery of the cargo
thus preserved at the conclusion of the voyage.”%¢

Given the history of the law of restitution, it is not surprising that unti! recently
the courts did not rationalise these decisions in terms of incontrovertible benefit.
Today, as we have seen, they are more ready to do so.

To allow recovery because a defendant has been incontrovertibly benefited is
to accept that he may be deemed to have benefited® even though he did not
request or freely accept the benefit. In the past, the principle embodied in Bowen
L.J.'s well-known dictum in Falcke’s case,®® that “liabilities are not to be forced
on people behind their backs any more than you can confer a benefit upon a man
against his will,” has been regarded as paramount. Free choice must be preserved
inviolate.* To accept the principle of incontrovertible benefit is to admit a
limited and, in our view, desirable exception. The burden will always be on the
plaintiff to show that he did not act officiously,” that the particular defendant has
gained a realisable financial benefit or has been saved an inevitable expense and
that it will not be a hardship to the defendant, in the circumstances of the case,
to make restitution.

(3) Necessitous intervention There is one situation where a defendant may
be deemed to have benefited from services even if he did not freely accept them
and received no actual benefit from them. Decisions in other common law
jurisdictions suggest that a plainiiff who intervenes in an emergency to save
another’s life and (possibly) his property should be recompensed, even though
the services did not benefit the defendant because the plaintiff’s intervention was
unavailing.®' But the recognition of this claim, which has received only a limited

3%[1979] 2 All ER. 35,4344,

3 11982] A.C. 939, reversing the Court of Appeal.

35 (1973) 1 R. (Ct. of Session) 100.

36 [1982] AC. 939, 961.

%7 But the enrjchment must be an wajust enrichment on which see below, para. 1-052 et seq.

8 Falcke v. Scottish Imperial Insurance Co. (1886) 34 Ch.D. 234; see below, para. [7-009,

89 See [1981] C.L.J. 340 [Matthews]. In his Unjust Enrichiment, pp. 58-60 and 95-98, Klippert draws
a distinction between irrebuttable benefit (the unofficious discharge of obligations) and iacontrovert-
ible benefit. Such a distinction is drawn in an attempt to reconcile such cases as County of Carleron
v City gf Ottawa (1963) 39 DL.R. (2d) 11 with the principle of free choice. But it cannot
accommodate the facts of Greenwood v Bennett [1973] Q.B. 195 (see below, para. 6009}, and for
that reason we would reject it.

% On which see below, para. 1-077.

! See below, para. 17-016.
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recognition in this country,” may simply reflect society’s concern to encourage
intervention in an emergency rather than its desire to deprive a defendant of an
unjust benefit.

Goods

The receipt of goeds may also benefit the defendant. Unlike services, goods can
be returned. Consequently, a restitutionary claim is never appropriate if the right
to immediate possession remains in the plaintiff and the defendant is in a position
to return the goods; the plaintiff then has his remedies for wrongful inter-
ference. -

(1) The, principle of free acceptance Conversely, when property in goods
has passed to the defendant, a restitutionary claim may fail because the defendant
consumed the goods not knowing that he had to pay for them.® It is for this
reason that the plaintiff must normally show that the defendant has requested or
freely accepted the goods. As in the case of services, a restitutionary claim for the
price of the goods delivered will lie if the defendant had a reasonable opportunity
to reject the goods but consumed them in circumstances in which, as a reasonable
man, he should have known that the plaintiff expected to be paid for them.® This
may occur if the defendant consumes goods which have been delivered under a
contract void for want of authority® or under a contract which is ineffective

_ because the parties have failed to agree the price. In such cases it is evident that

he has received a benefit which has enriched him. It is another question, which
we discuss later,’s how the enrichment is valued.

{2) The principle of incontrovertible benefit The analogy of the cases on
services also suggests that an English court may allow a guantum valebat claim
for goods delivered, in the absence of a request or free acceptance, if their
delivery has incontrovertibly benefited the defendant.””

(3) Necessitous intervention Finally, if goods are delivered in an emer-
gency, the defendant may possibly be bound to make restitution even though the
goods did not in fact benefit him.*®

Land

Land is a very special case. If title has passed to another, the requisite formalities
will have been observed. Restitution may, therefore, be affected by rescission or
rectification of the contract, by rectification of the conveyance or by rectification
of the land register. A plaintiff may have improved another’s property in circum-
stances where title to that property has not passed to him. Whether he will then
obtain restitution will depend on whether the defendant has requested or freely

92 See below, Chap. [7. ’

93 of Boulton v Jones (1857) 2 H. & N. 564: see below, para. 23-005.

% ¢f., Sale of Goods Act 1979, 5.30(1), below, para. 20-052.

95 See below, Chap. 22.

% See below, para. 1-034 ef seq.

%7 See above, para. 1-023 er seq for a discussion of the concept of incontrovertible benefit.
9 See above, para. 17-016 et seq.
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accepted the services or acquiesced in what he did. As the law now stands, it is
generally not enough that he has incontrovertibly benefited the defendant by
improving the defendant’s land.*® Moreover, it is, on the present authorities,'
doubtful whether the defendant can be held liable in restitution? to restore any
benefit accruing to him from the use and occupation of the land. However, he
may be estopped from denying that the claimant’s services have not benefited
him.? -

Other benefits

Money, services, goods and land are the principal, though not the exclusive, types  1-032

of benefit which may give rise to a claim in restitution. The cases provide many
other examples of benefits which have been recognised as restitutionary benefits.
A defendant’s contractual or statutory liability to a third party may be dis-
charged*; his chattel may be improved®; he may use profitably another’s asset®;
he may utilise confidential information’; he may profit from a position of trust®;
he may save himself expense®; .or he may receive the benefit of a chose in
action.*®

-( b) The valuation of the benefit

General Principles

Money

Money claims rarely present any probiem of valuation if the plaintiff simply 1-033

seeks to make the defendant personally liable to make restitution. If the plaintiff
is snccessful, the defendant will be required to repay a sum equivalent to that
received or applied for his benefit. His assets have been increased to that extent,
and that is the value of his benefit.

Difficulties can arise, however, if a plaintiff sesks to recover profits which, he
alieges, the defendant has gained at his expense. First, a plaintiff has no right to
an account. It is an equitable remedy granted at the court’s discretion®'; for
example, it may be denied if a defendant acted innocently in using another’s
trade secret,'2 Secondly, it is a personal remedy which renders a defendant liable

 See below, Chap. 8.

' See below, Chap. 6.

2 But there may be an action for mesne profits.

3 See below, Chap. 8.

4 See below, para. 6-015.

5 See below, paras 6-009—6-014.

¢ See below, para. 36-01L.

7 See below, Chap. 34.

¥ See below, Chap. 33. .

9 See, e.g. below, para, 36-002.

i ¢ ¢ under a contract subsequently reseinded far misrepresentation, duress or undue influence: see
below, Chap. 9.

I of Nelson v. Rye [1996) 2 All ER. 186: below p. 860. By the middle of the 18th century the
common law action of account had fallen into desuetude. Thereafter, account was always sought in
equity: Story, Equity Jurisprudence (Boston 1836), Vol. I, pp. 427 et seq.

12 Seqger v. Copydex Lid [1967) 1 W.L.R. 923: see below, para. 34-013.
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to pay over a sum of money, namely, the profits which he made." Thirdly, it is
said that to order an account is to set in train a “complex and protracted”
inquiry.'* But that is not in itself a sufficient reason for denying an account in an
appropriate case.'* So, in the Spycatcher case, the House of Lords ordered what
was in fact a “complex and protracted” inquiry when it required the Sunday

. Times to account for the profits made from the issue of the newspaper containing

extracts from Mr. Peter Wright's memoirs.'® We discuss later in this Chapter the
extent to which a wrongdoer can claim an allowance for his skills and expendi-
ture in earning the profits for which he must account.”

A claim that a defendant is a trustee of money for the plaintiff or that the
plaintiff is entitled to a lien over a fund in his hands presents more complex
questions which we discuss in the following Chapter of this book, entitled
“Proprietary Claims and Proprictary Remedies.”

Services rendered and goods supplied

(1) Services and goods freely accepted If a defendant has freely accepted
services or goods, then the general rule is that he must pay their reasonable value
at the date they were rendered or delivered respectively.'® Reasonable value is
normally market value, that is the sum which a willing supplier and buyer would
have agreed upon; any sum awarded will generally include a figure which
represents a profit element.'?

However, the “special position™ of the parties may, on occasions, be taken into
account in determining what is the reasonable value of the services and goods.
A defendant may then be able to demonstrate that a “benefit may not be worth
as much to [her] as to someone else.”2' In Ministry of Defence v. Ashman® the
estianged wife of a serviceman, having been served with notice by the RAF to
vacate subsidised accommeodation, did not do so because the family had nowhere
else to go. Not until 11 months later was she able to find appropriate local
authority housing. The MOD claimed the market rent of the flat as damages. The
County Court judge awarded damages on the basis of the adjusted local authority
average rents. The Court of Appeal allowed the wife’s appeal and returned the
matter to the County Court for damages to be reassessed.

" In Lloyd L.J.’s view, it has never been held that the landlord had the option of
“waiving” the tort of trespass. The appropriate measure was the payment of

13 Attorney-Generai v. Blake [2000] 2 W.L.R. 625, 642, per Lord Nicholls: below, paras 20-024 et
seq.

' Siddell v. Vickers {1892) 9 R.P.C. 152, 162-163, per Lindley L.J.

15 My Kinda Town v Soll (19821 E.S.R. 147, 156, per Slade J.

16 Aty -Gen, v, Guardian Newspapers Lid (No. 2) 11990} | A.C. 109: see below, para. 34-010.

7 See below, pp. 34-36.

18 Exceptionally, the valuation may be at a later date: see TSB Bank ple v. Camfield [1993] 1 ALER.
951, below, para. 11-011.

1 of. Rover International Ltd v. Cannon Film Sales Ltd T1989] 1 W.L.R. 912, 922, per Kerr LI
 As it was in Seager v Copydex Ltd (No. 2) [1969] 2 All ER. 713, CA.

21 Ministry of Defence: v Ashman (1993) 2-E.G.L.R.- 102, 105, per. Hoffmann L.J. followed in. ...

Lewisham LBC v. Masterson (2000) 80 P. & C.R. 117 C.A,, noted in [2000] RL.R. § 129.

22 [1993] 2 E.G.L.R. 102, CA, followed in Ministry of Defence v. Thompson [1993] 2 EG.LR. 107,
CA, (decided two weeks later), bui distinguished in Inverugie Investments Ltd v. Hacker 11995] 1
W.LR. 713, PC: below, n. 23.
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mesne profits.** But both Kennedy L.J. and Hoffmann L.J. considered that the
MOD had elected to claim in restitution. In Hoffmann L.J.’s words:

“Tt is true that in the earlier cases it has not been expressly stated that a claim for
mesne profits for trespass can be a claim in restitution. Nowadays I do nat see why we
should not call a spade a spade.”*

Her benefit gained at the MOD’s expense would ordinarily be the rental value
of the property in the open market, But the defendant was free to devalue
subjectively®® the benefit gained at the plaintiffs’ expense for Mrs Ashman had
no choice but to stay until rehoused by the local authority. Consequently,
Hoffmann L.J. concluded that the benefit gained was no more than the higher of
the former concessionary rent and what she would have had to pay for suitable
local authority housing if she could have been rehoused at the date of the notice
to quit.2® Since MOD’s claim was for the benefit conferred it was not relevant to
consider what loss it had suffered. ’

The burden should be on the defendant to convince the court that the benefit
to her is less than its market value.

If the plaintiff has suffered greater loss, it is always open to him to sue for
damages in tort. But, on occasions, he may have no claim in damages and be may
suffer hardship if the defendant is allowed subjectively to devalue, as the
following example demonstrates. A rogue persuades D that P will render services
for £100, and P that D will pay him £200. On these facts the Massachuseits
court”” held that P should recover the reasonable value of his services. Both were
the innocent victims of the rogue. For that reason the court’s decision is not
unattractive. But it is doubtful whether an English court would reach a similar
conclusion. Certainly, D has been incontrovertibly benefited. But the value of the
benefit to him is what he thought he had to pay P.

If the defendant has freely accepted services or goods, which have been
rendered or supplied under a contract which is or has become ineffective, it may
be proper to look to the price which the parties have agreed should be paid in
respect of the benefit so conferred. The contract price provides evidence of the
reasonable value of services rendered in part performance of a contract which the
defendant has wrongfuily repudiated.®® It is only evidence, and the sum awarded

23 The Lord Justice refied, inter atia (at p. 106), on Phillips v. Homfray (1883) 24 Ch.D. 439, and the
authorities cited below para. 36-004. (The MOD would have only let the premises to a member of
the services.) In Jnverugie Investments Ltd v. Hackett {1995] 1 W.L.R. 713, PC, Lord Lloyd {as he
now was) distinguished As/nnan on the ground that Kennedy and Hoffmann L.JJ. had invoked a cause
of action separate from trespass: for a comment, see (1996} 112 L.Q.R, 39 [Watts].

24 At p. 105, See Lord Nicholls in Afi-Gen v. Blake [2000] 4 All ER. 385, 392, below, paras 20024
er seq.

35 At p. 105, following Professor Birks, Introduction, p. 109 et seq. Birks develops his arguments in
Defence of Free Acceptance in Burrows (ed.), Essavs on the Law of Restitution, Chap. 5. See also
(1989) 9 Legal Stedies 121, 131-132 [Arrowsmith].

2 Ministry of Defence v. Thompson [1993] 2 B.G.L.R. 107, 107-108, summarising the principles in

Ashman. In her.article “Trespass, Mesne Profits and Restitution” (1994) 110 L.Q.R. 420, Elizabeth

Cooke discusses some of the difficulties which flow from Hoffmann L.J.'s reasoning, on which see
the text above.

*7 Vickerv v. Ritchie, 88 N.E. 835 (1909), below, para. 23-007.

28 See below, pp. 531 ef seq.
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may exceed the contract price.® However, there is much to be said for the view
that the contract price should be a ceiling of any award. Deane J., in the High
Court of Australia® was prepared so to hold, although on the facts before him the
contract which the defendant had wrongfully repudiated was unenforceable by
action. The price agreed may also be held to provide the ceiling of an award if
a contract is held to be void, for example, if the parties failed to agree on another
essential term or if there was some unresolved ambiguity in some other funda-
mental contractual term.?! It is not surprising that-a court should look to
the agreed price if the contract failed because some other essential term had not
been agreed upon or was fatally equivocal. But in Way v Latilla® the parties had
not agreed on what the plaintiff®s remuneration should be. Nonetheless, Lord
Atkin was of the opinion that the

“court may take into account the bargainings between the parties, not with a view to
completing the bargain for them, but as evidence of the value which each of them puts
upon the services. If the discussion had ranged between three per cent. on the one side
and five per cent. on the other, all else being agreed, the court would not be likely to
depart from somewhere- about those figures, and would be wrong in ignoring them
altogether and fixing remuneration on an entirely different basis, upon which, possibly,
the services would never have been rendered at all.”??

Again, in litigation arising out of a contract which had been frustrated,* Robert
Goff J. held that the consideration agreed upon is relevant as providing some
evidence of the *just” sum to be awarded and may “provide a limit to the sum
to be awarded.™® And, in Guinness Mahon & Co. Ltd. v. Kensington and
Chelsea RLBC>* where the contract was held to be void, being beyond the
powers of the defendant borough, Robert Walker L.J. observed that,

“Where a supposed contract is void ab initio, or an expected contract is never
concluded . . . , no enforceable cbligation is ever created, but the context of a supposed
or expected contract is still relevant as explaining what the parties are abont.”

Only in exceptional circumstances should a court ignore the terms of the ineffec-

tive agreement.®®

Services which are requested or freely accepted are valued at the date of the
request or free acceptance respectively. But it is a distinct and undecided question
whether as, a matter of law, it is open to the court to take into account, in
assessing the gquantum meruit award, the defendant’s claim that he had been

» See e.g., Boomer v. Muir, 24 P. 2d 570 (1933), below, para. 20-020 for a full discussion.

W Pavey & Matthews Pty Lid v. Paul (1987) 162 C.L.R. 221, 257. of. Scarisbrick. v. Parkinson
{i869) 20 L.T. 175,

# See below, Chap. 23.

;;2[1195»579] 3 All ER. 759, followed in Brenner v, First Artists" Management Pty. Ltd [1993] 2 VR.
3 At p. 764,

> For example, British Exploration Ce. (Libva) Lid v Hunt (Ne. 2) [1979) 1 WL.R. 783, [1981] 1
W.L.R. 232, CA, [1983] 2 A.C. 352, HL. Hereafter referred to in the notes as B.F. v Hunt.
*[1979] 1 W.L.R. 783, 805-806, per Robert Goff I.: see below, pp. 557 et seq.

M 11998) 2 All ER. 272, 254: see further below, para. 25-015.

* For such a case, see Rover fnternational Ltd v. Cannon Film Sales Ltd [1989] 1 W.L.R. 912,
927-928, per Kerr L.J. (“All remedies must necessarily lie in the area of restitution™.) See below,
pp. 502, 661-662 for a critical discussion of the decision.
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exposed to extra expense and claims by third parties because of the late or
unsatisfactory performance of the plaintiff. The question had arisen in British
Steel Corporation v. Cleveland Bridge and Engineering C0.% In that case the
plaintiff sued for the price of cast-steel nodes delivered to the defendant, who
counter-claimed for damages for late delivery. Robert Goff J. held that no
contract had been concluded since the parties had failed to agree on the price, but
held that the plaintiff was entitled to a quantum meruit. But, he did not reach the
question whether the value of the plaintiff’s quantum meruit award should be
reduced because of the alleged breach. In Crown House Engineering Lid v. Amec
Products Ltd,?® the Court of Appeal considered that there was no clear answer to
this question. Consequently, it was inappropriate to seek an answer in Order 14
proceadings. In our view, the fact that the defendant may have suffered loss in
consequence of the plaintiff’s acts or inaction should not be taken into account
in determining the guantum meruit award. The defendant should be left to pursue
any independent claim which, if the contract is ineffective, may possibly lie in
tort.>® )

(2) Services rendered and goods delivered which have incontrovertibly
benefited the defendant A defendant may be incontrovertibly benefited* even
though he has not freely accepted the services or goods. It is not always easy to
determine when the value of the plaintiff’s incontrovertible benefit should be
measured. Take the case of the good faith but mistaken improver of a car.*' Is it
the date when the improver has completed the improvement or is it the date of
judgment in his favour?** In principle, it should normally be the former date.

There is a second question: what is the value of the incontroveriible benefit?
This is a difficult question for a number of reasons, not the least of which is to
balance the fact that the defendant has been incontrovertibly benefited against the
fact that he neither requested nor freely accepted the services rendered.** The
defendant may have been incontrovertibly benefited but may say that he would
not have incurred the plaintiff’s expenditure; that he does not have the means to
satisfy any order to make restitution; or that to require him to sell an asset which
has been incontrovertibly improved would be harsh or unreasonable.* :

37[1984] 1 All ER, 504; below para. 26-001.

™ (1990) 48 B.L.R. 32, The point was also left open in Serek Confrols Ltd v. Drake & Skull

Engineering Ltd (2001) 73 Con.L.R. 100, where these were allegations of slow or unsatisfactory
performance. Judge Hicks .c. held that the claimant was entitled to a quantum meruit on a reasonable
remuneration basis. He was of the view that defects remaining at the completion of the work could
be taken into account, :

9 Contrast (1983) 99 L.Q.R. 572 [S. N. Ball}.

40 For a definition of incontrovertible benefit, see above, para, 1-023 et seq.

4 of. Greenwood v. Bennett [1973] 1 Q.B. 195: below paras 6-009—6-014,

42 Only Lord Deoning M.R. thought that the improver had a direct restitationary claim: below para.
6-010. But even if the owner sues in conversion, the improver may be indirectly compensated: Munro
v Willmott 11949] I K.B. 295: below para. 6-011.

43 See the valuable discussion of the Reporter, Professor Kull, in his Council Draft No. 2 of the
Restatement of Law: Restitution and Unjust Enrichment, Section 9, pp. 77-93.

4 Tg take one example, P mistakenly improves D's house. D neither knows nor acquiesces in the
making of the improvements. It is clear that P will be denied amy restitutionary claim: below, para.
6-002. However, an American scholar, Professor Dobbs, has suggested that he should be granted a
“postponed lien™ over the property, to be foreclosed only when the property is sold: see Law of
Remedies (2d ed. 1993), vol. 1, §5.8(3) at 798. See also illustration 5 of Section 9 of Council Draft
No. 2 of the Restatement of the Law: Restinution and Unjust Enrichunent.
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There is the further question whether a court should take into account what the
defendant knew when the services were rendered; for example, he may have
known that the claimant had mistakenly rendered the services and stood by and
allowed him to continue doing s0.%3 _ :

The answers to these questions are not clear for only relatively receritly have
English courts recognised the principle of incontrovertible benefit. It may be
helpful therefore to posit a number of hypothetical problems,

(1) Necessary services may be rendered under a contract which is void for
want of anthority; it is then proper to grant the plaintiff a reasonable sum
which may be measured by the sum which the parties had agreed
upon.*®

(2) P thinks that he is the owner of a car and improves it without the true
owner’s, D’s knowledge. P should recover from D the reasonable value of
his services or the increased value of the car, whichever is the lower
figure.4” However, the improver, P, should give credit for the use of the car
during the time it was in his possession.*®

(3) P mistakenly delivers oil to D who consumes it, not knowing of P's
mistake. P should have delivered it to T who has a standing contract with
him. The value of D’s incontrovertible benefit is the market value of the
oil (including a profit element), the sum which D regularly pays his

supplier, or possibly the sum which T had agreed to pay P,?® whichever is

the lowest figure. :

(4) P wrongfully repudiates an entire contract before he has substantially
" performed his side of the bargain. He has, however, rendered valuable
services which D had bargained for. As English law now stands, he is
without a remedy.>® But the Law Commission has proposed® that, as in
some other common law jurisdictions,® P should be allowed to recover
the value of the benefit conferred, subject to the innocent party’s, 1's

counterclaim for loss suffered. In these circumstances D’s incontrovert-

ible benefit should be a sum which represents the reasonable value of P's
services, the increased value of D’s assets or a rateable proportion of the
contract price, whichever is the lowest figure.

45 See below, paras 6-002 ef seq.

4 of Craven-Ellis v. Canons Ltd 119361 2 K.B, 403: see below, para. 22-004.

47 Or possibly the sum adjusted for inflation, which D had agreed, in the past, to pay a third party for
a similar improvement.

In Greenwood v. Bennett [1973] 1 Q.B. 195, the Court of Appeal awarded the reasonable value of
the services rendered, without any consideration of alternative awards: sce below, paras
6-009—6-0L1 er seqg. :

43 1f D has sold the car, it will still be necessary to calculate the extent to which its value has been
increased by P’s improvements. This is no easy task. The burden should be on P to prove this
fact.

49 This award may ensure that P does not profit from his mistake. D is not a wrongdoer, but an
innocent defendant.

0 See below, para, 20-037 for a full discussion.

1 Report, No. 121, Law of Contract, Pecuniary Restitution on Breach of Contract: see below, paras
20-046 and 20047 et seq. for a full discussion.

32 g g in some States of the USA.
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(3) Services rendered in an emergency There is very little, if any, English
authority to support a restitutionary claim. The case law of other common law
jurisdictions suggest that the intervener may recover reasonable expenses and, if
a professional, (for example, a doctor), reasonable remuneration.™

The valuation of the bengfit gained by a wrongdoer who has been
unjustly enriched

An accounting of profits There is some English authority,>* as there is in the
United States,>* that a defendant who has consciously exploited another’s trade
mark or trade secret must account for the profits which he thereby made,> as
must a conscious infringer of another’s patent or copyright.* But it is not every
conscious wrongdoer who must account for profits. As will be seen, some torts
cammot form the basis of a restitutionary claim,*® and only exceptionally will a
defenddnt who wrongfully repudiates a contract be Hable to account for profits
made from the breach.’®

In contrast, the honest defendant may be required to make restitution, but not
necessarily to account for profits. The defendant who honestly but unwittingly
betrayed another’s confidence had only to pay “damages” which were measured
by the reasonable value of the confidential information which he had used %
Similarly, the Copyright, Designs and Patents Act 19885 treats more harshly the
conscious infringer than the infringer who did not know and had no reason to
believe that he was infringing copyright; it is a defence to an action for damages,
but not to a claim for any other remedy, that he did not know and had no reason
to believe that he was infringing copyright. If these common law and statetory
analogies are followed, then the extent of the wrongdoers’ liability, and in
particular that of tortfeasors, may depend on the court’s characterisation of the

conduct of the wrongdoer.

5% See below, Chap. 17.

S3a See, generally, Daniel Friedmann, “Restitution for Wrongs: The Measure of Recovery”, in
Symposium: Restitution and Unjust Enrichment (2001) 79 Texas Law Rev., 1763, 1879. Professor
Friedmann distinguishes normal (objective) gain from attributed (punitive) gain, citing fnverugie
Investments Ltd v. Hackert [1995] 3 All ER. 841 {P.C.), above, para. 1-034, and argues that the courts
should, on occasions, take into account a wrongdoet's bargaining skills when apportioning prefits,
Moreover, whether profits are the product of the wrongful act should be determined, not only by a
“but for test”, but by a proximate cause test. ¢f Daniel Visser, “Searches for silver bullets:
enrichment in three party situations” in Unfustified Enrichment p. 526.

3 Seager v. Copydex Ltd (No. 2) [1969] 1 W.L.R. 809, CA (innocent exploitation, no account), with
which contrast Peter Pan Manufacturing Corp. v. Corsets Silhouette Ltd [1963] R.P.C 45, 45
(conscious exploitation, account ordered): see below, pp. 759 er seq., 788789,

5 Qlwell & Nye v. Nve & Nissen Co. 173 B. 2d 652, especially at 654, following Restatement of
Restitution, pp. 595-596.

3¢ Edelsten v. Edelsten (1863) 1 De G. 1. & Sm. 185, 189, per Lord Westoury.

*7 Patents Act 1977, s5.61-62; Copyright, Designs and Patents Act 1988, $5.96 and 97.

58 Bee below, para. 36-002 et seq.

* Below paras 20-024 et seq. But the fact that the breach is “cynical and deliberate” is not by itself
sufficient to depart from the normal basis on which damages are awarded: Attorney-General v. Blake
[2000] 3 W.L.R. 625, 640, per Lord Nicholls: below, para. 20-024,

% See above, n. 54.

8! $5.96 and 97, on which see Redrow Homes Ltd v. Bett Bros ple [1998] 1 All ER. 385, HL.
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If it is the general rule that the innocent wrongdoer will not be obliged to
account for profits, then there are important exceptions to it. First, if the defen-
dant is a fiduciary and is said to have breached his fiduciary duty of loyalty, then
not only is he personally liable to account for any profit but he is a constructive
trustee of any identifiable benefit. It matters not that he acted honestly and in his
principal’s best interests, that his principal also benefited from what he did, and
that his principal would not have been in a position to acquire the benefit which
he gained.$? This equitable principle is well established. The class of fiduciary
relationships is never closed; exceptionally even a person who wrongfully
repudiates his contractual obligations may be said to owe a fiduciary duty to the
inndcent party.5®

Secondly, the plaintiff may have interests which the courts wish to protect.
These include such economic interests as title to property and, in other common
law jurisdictions, the right to exploit one’s own personality.* A court may then
deprive even an innocent wrongdoer of his profits.

Tn determining the quantum of profits for which the wrongdoer must account,
a cowrt may have to consider whether a wrongdoer should be granted an
allowance for his skills in earning that profit and whether he should be reim-
bursed his necessary expenses. It has been said that only in “exceptional circum-
stances™® should a court remunerate, or grant an equitable allowance to, a
fiduciary. The claim must be “overwhelming” and “not provide any encourage-
ment to trustees to put themselves in a position where their duties as trustees

conflicted with their interest.”®® In Boardman v. Phipps,®” if Mr. Boardman, the -

fiduciary, had not done what he did, “the beneficiaries would have had to employ
(and would, had they been well advised, have employed) an expert to do it for
them . .. It seems . . . inequitable now for the beneficiaries to step in and-take the
profit without paying for the skill and labour which has produced it.”%* Mr.
Boardman was as honest as the day is long. In Guinness plc. v. Saunders, Mr.
Ward was assumed to be just as honest,*® but he was granted neither remunera-
tion nor an equitable atlowance. The House of Lords proceeded on the basis that,
in the context of Guinness’s successful application for summary judgment, £5.2
million was a proper reward for Mr. Ward’s services, rendered during Guinness’
successful take-over of Distillers, that he “acted in good faith, believing that his_
services were rendered under a contract binding on the company”, and that in
that mistaken belief, he “may have rendered services to Guinness of great value
and contributed substantially to the enrichment of the shareholders of Guin-
ness.”” Nevertheless, that mistake, in particular, his failure to realise that he

%2 See below, Chap. 33.

83 of LAC Minerals Ltd v. International Corona Resources (1989) 61 D.L.R. (4th) 14: see below, para.
33-010. .

6 See below, para. 36-006.

5 Guinness ple. v. Saunders [1990] 2 A.C. 663, 694, per Lord Templeman, said in the context of Mr.
Ward’s claim for an equitable allowance. :

% op. cit. at p. 701, per Lord Goff.

ST [1967] 2 A.C. 46: see below, para. 33-017.

8 Phipps v. Boardman [1964] 1 W.LR. 993, 1018, per Wilberforce 1., cited in Guinness ple. v
Saunders {1990] 2 A.C. 663, 700-70}, per Lord Goff.

©[1990] 2 A.C. 663 see below, para. 33-018.

™ At p. 695, per Lord Templeman; ¢f. Lord Goff at p. 696.
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could not use his position as.a director to obtain a contingent fee of £5.2 million,
authorised by a sub-committee of Guinness directors (which included Mr, Ward),
but not disclosed to the full Guinness board, did not “excuse him or enable him
to defeat the rules of equity which prohibit a trustee from putting himself in a
position in which his interests and duty conflict and which insist that a trustee or
any other fiduciary shall not make a profit gut of his trust.””' The House of Lords
held that Guinness was entitled to recover the fee. Mr. Ward was not entitled to
reasortable remuneration, and the House declined to exercise its equitable juris-
diction to grant him an equitable allowance. It would not in the circumstances be
“inequitable . . . for the beneficiaries to step in and take the profit without paying
for the skill and labour which has produced it.”?2 Given the assumptions made
in Mr. Ward’s favour, this case provides another illustration of the strict applica-
tion of equity’s Draconian rules.” _

This decision is to be contrasted with that of the Court of Appeal in O’Sullivan
v. Management Agency and Music Ltd.™ In O'Sullivan the Court of Appeal set
aside a publishing contract on the ground of undue influence. The publisher was
in a fiduciary relationship to the composer so that there arose a presumption of
undue influence which the publisher failed to rebut. Both Dunn and Fox L.JI.
concluded, however, that the Court should exercise its discretion to grant the
publisher an allowance for his skill and labour, an allowance which:

“could include a profit element in the way that solicitors’ costs do,. .. [TThis would
achieve substantial justice between the pariies because it would take account of the
contribution made by the defendants to [the plaintiff’s] success. It would not take full
account of it in that the allowance would not be at all as much as the defendants might
have obtained if the contracts had been properly negotiated between fully advised
parties.” ™

Neither Lord Templeman nor Lord Goff discussed &'Sullivan in Guinness plc
v Saunders, although the decision was cited by counsel. Guinness plc v. Saun-
deks has not deterred later judges from granting an equitable allowance even to
fiduciaries whose conduct has been less than exemplary. They have been pre-
pared to hold that, although the existence or absence of conflict of interest is a

- very important consideration which may, in certain cases, be determinative, it is

not the only factor to be taken into account.”® Consequently, they have been
ready to find, on the particular facts, that remuneration-or an equitable allowance

71 At p. 695, per Lord Templeman,

7 At p. 701, per Lord Goff. .

73 See below, pp. 736-737 for a further discussion.

74 [1985] Q.B. 428.

5 At p, 469, per Fox LJ. See also dicta in such cases as Redwood Music Lid v. Chappell Co. Ltd
{1982] R.P.C. 109, 132, per Robert Goff I. and My Kinda Town v. Solt [1982] ES.R. 147, 156158,
per Slade 1.; but ¢f. Templeman L.}.’s dicta, in Queen Productions v. Music Sales (1981), unrep., that
a court should not allow “any deduction from those profits as reward to defendants for their own
efforts which they should never have employed,” cited by Lionel Bently in [1991] ELER. 5.

™ Badfinger Music v. Evans [2002] EM.LR. 2, § 46, per Lord Goldsmith q.c., sitting as a Deputy
Judge of the High Court: see further below, n. 78a '
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shouid be granted. One such case is Nottingham University v. Fi ishel,” Dr Fishel,
an employee of the University of Nottingham, was a distinguished embryologist
who specialised in the IVF treatment of infertile couples. Some of his research
work was done outside the U.K. When he worked abroad, he took with him
younger embryologists, also employees of the University, and from whose work
he directly benefited both academically and financially. Elias J. held that there
was a potential conflict between his specific duty to the University to direct the
work of his younger colleagues in the interests of the University and his own
financial interest in directing them abroad. The University was entitled to an
account of profits, which were the sums received by Dr Fishel from fees paid by
patients who had been treated by his younger colleagues, less payments made to
them by him. Elias J. then went on to consider whether Dr Fishel should be
granted an equitable ailowance. In the Judge’s view, Guinness ple v. Saunders
was clearly distinguishable, for the arrangement made by the Guinness director
for his own benefit was “so obviously inimical to the director’s duty [of
loyalty].” However, although he conceded that the “profit element” should be
excluded from any calculation, Guinness plc v Saunders did not, in his view,

“preclude some reward for services rendered, albeit not compensation representing the
full value of those services. This would hardly encourage breaches of duty in the normal
case.”™

Elias J.'s readiness to grant an allowance, even to fiduciaries such as Dr Fishel,
who acted less scrupulously than Mr Boardman, is to be welcomed, ™
- No doubt, the exercise of the discretion to grant an allowance depends upon
thie circumstances of the particular case. Although it appears, as University of
Nottingham v. Fishel demonstrates, that Guinness plc v. Saunders does not
preciude the possibility of the grant of an equitable allowance in an appropriate
case, the speeches in Guinness evince a continuing anxiety that the exercise of
the jurisdiction should not be allowed to undermine the principle that a fiductary
must not place himself in a position in which there is a possibility that his duty
and self-interest may conflict. In contrast, in Warman International Limited v.
Dwyer™®® the High Court of Australia recognised that:

77[2000] LR.L.R. 471.

7 At p. 486, ¢f O’Sullivan v. Management Agency and Misic Ltd [1985] Q.B. 428, 469, per Dunn
L.J. and Fox L.J., not cited by Elias J. but cited in text above,

78 See atso Badfinger Music v. Evans [2002] EMLL.R. 2, §§ 4648, per Lord Goldsmith ¢.c., sitting
as a Deputy High Coust Judge, where the claimant received an even more generous allowance. In that
case the claimant, a former member of a rock group, now disbanded, had cleaned up, repaired and
marketed tapes of a live concert given by the group. The Deputy Judge held that he was not dishonest,
that the potential conflict of interest did not preclude payments for his “special and considerable
efforts” (his work was of an “exceptional and substantial character”), and that the net recording
royalties should be divided equally amongst the five members of the defunet group. Furthermere, the
claimant was entitled to be reimbursed payments to third parties and studio fees, and should also
receive a producer's fee, But it would not be right for him to receive the same amount as he would
- have received if he had reached an agreement with other members of the group: O'Sullivan ¥,
Management Agency and Music Ltd. applied.

0 (1995)-128 A.LR. 201, 212, following Chan v Zacharia (1984) 154 CL.R, 178.
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“[equity’s] stringent rule requiring a fiduciary to account for profits can be carried to
extremes and . .. in cases outside the realm of specific assets, the liability of the
fiduciary should not be transformed inte a vehicle for the unjust enrichment of the
plaintiff.”*® :

The High Court was ready, as was the Court of Appeal in 0’Sullivan,®® to
make an allowance for the fiduciary’s “skill, expertise and [his] other
expenses™®'; but profits should be apportioned only if there was an antecedent
agreement for profit-sharing.*

It is another question whether a fiduciary should be reimbursed for what he
spent in earning any profits. If a trustee acquires an asset, using his own as well
as the trust’s money, then both he and the trust will enjoy a proportionate interest
in the asset so acquired, although the burden is on him to demonstrate that he
used his money in its acquisition.®* Again, in patent and copyright law, the court
frequently directs an apportionment of profits, in order to reflect the contribution,
ideas and financial input of the infringer. As Lord Atkinson once said: “it would
be unreasonable to give the patentee profits which were not earned by the use of
his invention”.5* His Lordship accepted that, in many cases, “[t]his is obviously
a matter which cannot be determined by mathematical calculation or with
absolute accuracy. At best, the result can only be an approximation.”®* But the
line between the fiduciary’s “ideas”, for which he is granted an aliowance, and
his “skill and labour,” for which he is not, may be a thin one.

The wrongdoer should normally be reimbursed any expenditure incurred in
making his profits. Exceptionally, however, it appears that a court may be
prepared to reject his claim for reimbursement. Both Lord Keith and Lord
Jauncey refused to allow the Sunday Times to deduct the payments made to Peter

‘Wright for the right to reproduce extracts from Spycarcher, on the ground that the .

newspaper could have resisted Wright's claim to those payments.3® But the
payments had been made. Consequently, they were items which should arguably
have been deductible in assessing the newspaper’s profits.*’

At pp. 211212, per Mason C.I., Brennan, Deane, Dawson and Gaudron JJ. But the burden is on
the errant fiduciary to demonstrate that it is inequitable to order 2n account of the entire profits.

® Ahove para. |-042 and below para. 33-003. of Foster v. Spencer [1996] 2 All ER. 672
(remuneration granted, otherwise the beneficiaries would be unjustly enriched at the expense of the
{rustees.)

81 (1995) 128 AL.R. at 212

82 This is a puzzling observation, for rarely can there be such an agreement if the fiduciary is in breach
of trust. '

# of Re Tilley’s Will Trusts [1967] Ch. 1179, 1188-1189, per Ungoed-Thomas J.: see below, para.
2-037, n. 16 :

82 The United Horse Shoe and Nail Co. Ltd v. Stewart & Co. (1888) 5 R.EC. 260, 266-267, per Lord
‘Watson.

¥ Warson, Laidiaw & Co. Lid v. Pott, Cassels and Witliamson (1914) 31 RPC. 104, 114: see below,
para. 36-011. Lionel Bently discusses, in [1991] ELPR. 5, 11-12 et seq., in the context of claims
for breach of copyright, some of the difficulties which arise in determining what is the appropriate
contribution of the wrongdoer.

% Aty -Gen. v. Guardian Newspapers Lid (No. 2) [1990] 1 A.C. 109, 262, per Lord Keith, 293-294,
per Losd Jauncey. No other member of the House of Lords discussed this point.

%7 Ror this reason Lord Donaldson M.R. would have allowed the deduction: [1950] 1 A.C. at 198; see
also Dillon L.J. at 2[1.
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(B) The Benefit must be Gained at the Plaintiff s Expense®

“The second subordinate principle of the general principle of unjust enrichment is
that the benefit, the enrichment, must be gained at the plaintiff’s expense.®?

In many cases it will not be difficult to discharge the burden of demonstrating
that it has been so gained; it will be evident that the plaintiff has paid money,
rendered services or delivered goods to the defendant. But on occasions it may,
For example, the plaintiff makes a payment, under mistake or under protest in
pursuance of the defendant’s demand which is subsequently held to be uitra
vires. He sues to recover his payments, to be met by the defence that he has
“passed-on” the tax to his customers; consequently, it has been argued, he
suffered no loss and the defendant’s enrichment was not gained at his expense,
In England this question has arisen in the context of a restitutionary ¢laim to
recover an ultra vires payment, made under a “swap” contract.?® The defendants
claimed that the plaintiffs had not suffered a loss, equivalent to the defendants’
gain, because it had entered into a profitable hedging contract with another bank.
The Court of Appeal held that this was no defence to the restitutionary claim.®'
Other common law jurisdictions, as well as the European Court of Justice, have
reached a different conclusion.® ,

Similarly, a defendant may submit that the benefit is the product, wholly or in
part, of his own ideas and financial input. As has been seen, the burden is then
on him to substantiate that submission.® :

D may benefit at P’s expense even though P does not directly benefit D. It is

settled law that if P discharges a debt owed by D to T under compulsion of law, .

then P has a right to look to D for reimbursement®*; and if P discharges more than
a proportionate share of a common obligation which he and D owed T, he can
seek contribution from D.** Indeed, P may obtain restitution if he mistakenly
renders services to ¥ and, in doing so, discharges I’s statutory or contractual
duty so to do.*®

However, in two situations, the inquiry whether the benefit has been gained at
the plaintiff's expense is more complex. These are (i) where the benefit was
gained from a third party; and (ii) where the bencfit was gained from the
defendant’s wrongfu! act.

¥ The phrase “at the expense of”, in the context of the law of restitution, first appears in an article
by 1. B. Ames on the “History of Assumpsit” (1988) 2 Harv. L.R. 1, 52 and was adopted by Keener
in his Treatise on the Law of Quasi-Contracts, p. 19. But the phrase is not found in Woodward’s The
Law of Quasi Centracts. See counsel's historical research in Kleinwort Benson Ltd v. Birmingham
City Council [1996] 4 All ER. at 750: below para, 25-017.

2 See, generally, Birks and Mitchell, §§ 15.11—15.35.

* Below para. 25-014 for a description of a “swap” contract,

! Kleinwort Benson Ltd v. Birmingham City Councif [1996] 4 All ER. 733: below para. 27-003 for
a full discussion. ' -

92 For a discussion of the case law in these jurisdictions, where the legal and economic arguments are
explored, see Jones, Restitution in Public and Privare Law (1991), pp. 28-40; and below para.
25-017. .

“* See above, para. 1-043.

%4 See below, Chap. 15.

% See pelow, Chap, 14.

% See below, para. 6-015.
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Where the benefit was gained from a third party

If the defendant’s benefit has been gained from a third party, and not from the
plaintiff, the plaintiff’s claim will normally fail.*” For example, T pays money to
D, a stranger, intending thereby to discharge a debt which he owes P. D makes
no payment to P. T’s debt remains undischarged and T can normally recover his
payment from D, the consideration for the payment having wholly failed.?® Tt
must follow that P never had any claim against D. D has not gained his benefit
at P's expense; the benefit has been gained at T's expense. It is T, not P, who has
suffered the loss. The conclusion that P has no claim against D is, as a general
rule, a wise one. At one time it was held that P’s claim failed because there was
no “privity” between P and D. As Professor Dawson said, the invocation of the
fiction of privity reflected a “dimly felt situation that it was a mistake to become
involved in these multi-party confusions when quasi-contract would short circuit
a series of interconnected transactions, without joinder of the parties at inter-
mediate stages.”®® For example, take the case where T mistakenly gives £300 to
D, intending to give P that sum. If T demands the money from D before he has
paid it to P, D cannot resist that demand. T is allowed to change his mind. The
gift to P is still imperfect and, for that reason, P has no claim against either T or
D. Again, T mistakenly pays D, thinking that he is his creditor or his creditor’s
agent; his creditor is in fact P. D becomes insclvent before T and P discover the
true facts. I it were held that T’s payment had the effect of discharging the debt
owed to P, P would have to look to an insolvent D, not to a solvent T, for
reimbursement. P would have good reason to feel aggrieved if that were the
case.’

However, there are situations where P has successfuily recovered from D the
sum which T paid D and where D’s gain was commensurate with P’s loss.'®’

97 For an unusual fllustration of this general rle, see Hill v. Van Erp (1997) 188 C.L.R. 159 (High
Ct. of Aust.), noted in [1998] R.L.R. 184,

The defendant solicitor was held liable in negligence to the intended beneficiary, whose husband
had attested the wilk. Tn Gummow J.’s opinion had taken the failed legacy, but who at pp. 225-227),
the intended beneficiary had no claim against the next of Xin, who were not responsible for the
solicitor’s negligent act, The next of kin's gain was not at the expense of the intended beneficiary.
“Nor i it clear that the wealth in question would ‘certainly’ have vested in [the intended beneficiary]
had it not been ‘intercepted’ by [the negligent solicitor] whilst ‘en route’ from the testatrix.”

% See above, para. 1-018, n. 17. :

% Unjust Enrichment, p. 126.

! Admittedly, P would argue differently if I was selvent and T insolvent. ¢f. (1591) 11 Oxford Jo.
of L.S. 481 [Lionel Smith]. It appears that some American jurisdictions are now prepared, in some
circumstances, to “short-circuit” the interconnected transactions: see Palmer, op. cir., Vol. IV,
pp- 300-301.

% ¢f, Birks, “At the expense of the claimant: direct and indirect enrichment in English law”, in
Unjustified Enrichment, p. 493, arguing that a personal restitutionary claim may lie against a remote
{as distinct from an immediate) volunteer-recipient who would not have been enriched but for the
enrichment by subtraction of the primary vecipient, citing Bannatyne v. D & C Mclver [1906] 1 K.B.
103, below, para. 30-051, B. Liggert (Liverpool) Ltd v. Barclays Bank Ltd [1928] 1 K.B. 48, below,
para, 2-025 and Agip Africa Ltd v. Jackson {1990] Ch. 265, [1991] Ch. 547 {C.A.) below, para.
33-031. Cf. the Re Diplock line of cases, discussed below, Chap 30. But the restitutionary claim will
fail if the recipient incidentally benefits from the claimant’s performance of his contract with a third
party: above, paras 1-074 ¢t seq.

There is ne doubt that a proprietary ¢laim will succeed, subject to defences, if the property is
identifiable: see below, Chap. 2.
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First, there are a number of old cases where D had usurped P’s office and
where he was obliged to make restitution of the sums which he had received from
T “in the way of profits.” There are other examples in the reports where D has
been held to be accountable becanse he held himself out to act with P’s authority,
for example, purporting to be his agent or his executor.? It is not clear what is the
basis of these decisions. The fact that I} was liable to make restitution to P
suggests T°s obligation to P was thereby discharged. Any other result would be
bizarre. If T’s debt to P was not discharged, T would be able to recover his
payment from D, on the ground of mistake or total failure of consideration, and
D would remain liable to P*

Secondly, there are the cases on attornment. If T transferred a “fund” to D to
hold to the use of P, and D assented so to hold it, then it is well established that
D must hold the fund to P’s use if he has by some act attorned to P. In the
nineteenth century unconvincing attempts were made to rationalise the case law
by finding a contract between P and D. Today these cases are of very limited
importance. It may well be that they find their way into the modem law of
restitution simply because, in the seventeenth century, indebitatus assumpsit
superseded account which had formerly been P’s appropriate writ. The happiest
explanation of this body of law is that the act of attornment is effective to vest
the equitable title in the fund in the plaintiff.?

Thirdly, there is an isolated English dictum which suggests that, if T dies,
intending to bequeath P £300, but, by mistake, bequeathed £300 to D, then P is
entitled to restitution from D.¢ ‘This is fragile anthority. The bequest is imperfect;
and, unless the will can be rectified,” to perfect it would frustrate the policy
embodied in the Wills Act 1837. : '

_ Fourthly, there is the law of secret trusts. Its origin lies in the principle that no
statute, in particular, the Wills Act 1837,% can be invoked as a cloak for frand.?
The possibility of fraud in equity, D’s breach of his undertaking to hold property
for the benefit of another, P, “converts the party who has committed it into a

trustee for the party who is injured by that fraud.”'® The law of secret trusts is

not wholly reconcilable with the policy underlying the Wills Act. It is one thing
to prevent D benefiting from his own fraud. It is another to enforce the trust in
favour of P. If, historically, English lawyers enforced the trust on the ground that

* Below para. 20-001 er seq.
3 See below, 29-002.
4 King v. Alston (1848) 17 L.J.Q.B. 59; Smith, “Three Party Restinution: A Critique of Birks" Theory
of Interceptive Subtraction” (1991) 11 0.1.L.S. 481. Assume that D has usurped P’s office but has
made restitution to P of the sums received from his usurpation to B. T, P's debtor, ther recovered his
payment from I on the ground that the debt had not been discharged and that, therefore, there had
been a total failure of consideration. Can D recover the sums he had paid P? Seemingly, the answer
is yes; the consideration for the payment has totally failed.

To avoid circuity of action, a court may conclude that T*s claim against D should fail for his debt
has been discharged. But if T is insolvent, a court may reach a different conclusion: above, n. 1.
* 3ee below, Chap. 28.
¢ Lister v. Hodgson (1867) L.R. 4 Eq. 30, 34-35, per Romilly M.R, See also M'Mechan v. Warburton
§1896] 1 LR. 435, 439, per Chatterton V.-C; below, para. 31-001.
7 Administration of Justice Act §982, 5.20: below, para. 31-001, n. 2.
3 See also Law of Property Act 1925, 5.53: below, para. 21-002,
* ¢f Bannister v. Bannister [1948] 2 All ER. 133, CA, following Rochefoucauld v. Boustead [1897]
1 Ch. 196, CA: see below, para. 2§--002.
W MeCormick v. Gregan (1863) LR. 4 HL 82, 97, per Lord Westbury.
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there was a possibility that D might repudiate his undertaking to the testator and
thereby benefit from his own (equitable) fraud, today fraud may no longer be “an
essential ingredient” of the law of secret trusts.' D holds on trust for P from the
moment of the testator’s death or possibly even earlier, from the date when he
gave his undertaking.'? .

Finally, a fiduciary may receive a bribe from a third party, or he may divert an
opportunity from a third party to himself which equity decrees should have been
acquired for his principal. He holds any asset gained thereby as a constructive
trustee. Equity deems the opportunity to belong to the principal from the moment
of its acquisition. It does so, not only to prevent the fiduciary’s unjust enrich-
ment, but to deter all fiduciaries from the temptation of using their fiduciary
office for their own profit.!?

Benefits gained from wrongdoing

In the situations hitherto discussed,'* the benefit gained by the defendant is the
loss suffered by the plaintiff, for he has paid money, rendered services or
delivered goods which the defendant has indubitably received from the plaintiff.
In contrast, if the plaintiff’s claim is based upon the defendant’s wrongful act,
there may or may not be an equation between what the plaintiff has lost and what
the defendant wrongdoer has gained.'* Nonetheless, the gain is said to be made
at the plaintiff’s expense. '

There is an equation between loss suffered and benefit gained if, for example,
the defendant converts and sells the plaintiff’s chattel, or if the defendant, in
breach of his fiduciary duty, buys trust property at an under-value. But there may
be no such equation if a fiduciary exploits his position of trust to acquire an asset
which his principal could not have acquired. An action equitable compensation
may not be an attractive remedy in these circumstances. Instead, the fiduciary’s
principal will seek to recover the benefit gained, arguing that the fiduciary has
been unjustly enriched at his expense.’®

But not all wrongdoers are required to disgorge gains where the injured party
has suffered no or little loss. For-example, not all torts ground a restitutionary
claim. Existing authority suggests' that only tortious acts which infringe the
claimant’s proprietary or possessory title can ground a restitutionary claim. The
Court of Appeal has been reluctant to extend the class of restitutionary claims.
For example, in Stoke-on-Trent City Council v. W.& J. Wass Ltd'® the Court held
that damages, and not an account, was the appropriate remedy even though the

U Re Snowden (deceased) [1979] Ch. 528, 536, per Sir Robert Megarry V.-C.

12 Re Gardner (No. 2) [1923] 2 Ch. 230, a much criticised decision.

12 See below, Chap. 33. Query if the Diplock personal claim (below Chap. 30) is an illustration of a
benefit conferred by a third party: ¢f. Smith, op. cit. above, n. 4; p. 39. ¢f. Burrows’ The Law of
Restitution, pp. 31-53. .

1 See above, para. [-044 et seq. .

5 of Mason v. The State of New South Wales (1959) 182 CL.R. 108, 146, per Windeyer J.
¢f. Roxborough v, Rotlunans of Pall Mall Australie Ltd (2001) 185 ALR. 335, 353, § 68, per
Gummow J.

' Below, Chapter 33.

17 But see below, para. 36-006, for a proposal that the law should be extended.

" 111988] 3 All ER. 394: below, para. 36-006.
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defendant company had consciously and consistently infringed the plaintiff’s
exclusive proprietary right to hold a retail market.

Uniil recently the common law held firmly to the principle that the injured
party could never claim the profits made by the other party from his breach of
contract. But the House of Lords has now held in Artorney-General v. Blake'®
that, exceptionally, a court may order an account of profits made from the breach
If it 213; proper to do so, even though the plaintiff has suffered no comparable
053,

Similarly, the honest fiduciary who is nonetheless for his profit found to have
breached his duty of loyalty to his principal is not only liable to account for his
profit but is a constructive trustee of those profits even though his principal could
have acquired those gains.*'

Public policy demands that criminals shall not benefit from their crimes.** For
this reason they camnot succeed under the will of a person whom they mur-
dered.®® But it is uncertain whether they must disgorge an ‘incidental’ enrich-
me_nt_, _for example, profits, made from the sale of the story of their criminal
activities to a tabloid newspaper.®*

(C) Unjust Retention of the Benefit

It is not in every case where a defendant has gained a benefit at the plaintiff’s
expense that restitution will be granted. It is only when a cowrt concludes it
would be unjust for him to retain the benefit that he must make restitution to the
pIaintiff. It is necessary, therefore, to give content to the concept of wunjust
enrichment. The grounds and boundaries of restitutionary claims were originally
formed by the old forms of action.?®® For that reason money claims have hitherto
been treated differently from claims based on services rendered and goods
supplied.?* Nowadays it is possible to identify substantive categories which
form the basis of the restitutionary claim that the defendant has received a benefit
which it is unjust for him to retain.

The Grounds which Found the Basis of the Restitutionary Claim

“Benefits which have been involuntarily conferred

A benefit may be conferred on another under mistake, compulsion or neces-
sity.** The transfer®*® of the benefit is then non-voluntary, in the sense that the
benefit would not have been conferred but for the mistake, the compulsion of the

19 [2000] 3 W.L.R. 625,

20 See further below, para. 20-024.

2! See below, Chap. 33.

= Below.

2 Below.

212 Below.

2 Above.

= But see (1989) 99 L.Q.R. 217 [Burrows].
z:d Below Section Two.

¢ Birks, Introduction, Chap, 6,
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necessity for the intervention.? In these cases, the other’s enrichment is prima
facie an unjust enrichment. We say prima facie because, as will be seen, there
are limits and defences to a restitationary claim. For example, a claim will fail if
the plaintiff has entered into a compromise,*® if public policy precludes resitu-
tion,2” if the defendant cannot be restored to his original position,®® if he has
changed his position or if he has given good consideration.*

Benefits which have been voluntarily conferred

Money A benefit may be voluntarily conferred, but the defendant may
nonetheless be held to have received an enrichment which is an unjust enrich-
ment. Commonly, but not exclusively, such claims arise out of contracts which
are or become ineffective. At common law the plaintiff’s ground of recovery is
determined by the nature of the benefit conferred.

If money has been voluntarily paid to another; a restitutionary claim will
nonetheless succeed if the consideration for the payment has totally failed.*® The
defendant’s performance of his promise is the consideration which the payer
expects in return.' In the past, the courts have applied the principle stringently
so as to deny recovery by the plaintiff if he has received from the defendant a
benefit, no matter how small, which he can no longer restore and which forms
part of the defendant’s promised performance under the contract.> Conversely,
if the benefit received does not form part of the promised performance, there is
a total failure of consideration.>® There are now welcome indications that English

* courts are prepared to interpret the doctrine of zoral failure of consideration more

sympathetically and to allow a restitutionary claim even though the plaintiff had
received a monetary benefit from the defendant. So, if a debtor defaults, the
balance of a loan outstanding may be recoverable on the ground of failure of
consideration; “for at least in those cases in which apportionment can be carried
out without difficulty, the law will allow partial recovery on this ground” Aeis
to be hoped that English courts will go further, will follow the analogy of the
decisions on equitable rescission,*® and will accept that if the consideration for a
payment has partially failed, the plaintiff should recover his payment, but should

= of Woolwich Equitable Building Society v. Commissioners af Inland Revenue [1993] A.C. 70, 179
et seq., per Lovd Jauncey.

* See below, para, 1-061 and Part IIL

* Below, para. 1-079.

7 Below, para. 1-078.

2 Below, para. 1-078.

29 Below, para. 1-078.

30 [0 Westdentsche Landesbank Girozentrate v. Islington London BC [1994] 4 Al ER. 890 Hobhouse
1., at first instince, and Leggatt L.J., in the Court of Appeal, held that the concept of absence of
consideration was also an appropriate ground of restitution, Cf. Guinness Mahon & Co. Ltd ».
Kensington and Chelsea Royal London BC [1998] 2 Al ER. 272, CA, below, para. 25-015. For a
critical discussion, see below, paras 19-002—15-006.

M Fibrosa Spolka Akeyjna v. Fairbairn Lawson Combe Barboir [1943) A.C. 32, 48, per Yiscount
Simon: see below, p. 511; Baltic Shipping Co. v. Dillon (1993) 176 C.L.R. 344, 376, per Deane 1.
2 Por example, the services contracted for may have been rendered and cannot be returned: ¢ff The
Salvage Association v. Cap Financial Services Limited [1995] FSR 654, 682, per Judge Forbes.

3 For such a case, see Rover fnternational Lid v. Cannon Filn Sales Ltd [1989] 1 W.L.R. 912: see
below, para. 25-020. .

 Yor example, Goss . Chilcott [1996] A.C. 788, 798, per Lord Goff (PC): below, para. [9-008.
** Below, para. 9-023 et seq.
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be required to make restitutio for any benefit received, whether or not it can be
returned in specie. Statutory provisions apart, therefore, a payer cannot recover
in restitution money paid if the consideration for the payment has only partially
failed. This regrettable limitation is the product of the common law’s reluctance
to make any allowance, and to give credit to the defendant, for benefits which the
plaintiff can no longer restore to him.*

Historically, these principles were formulated in the context of claims for
money had and received between contracting parties. But there is no reason why
claims should be so limited, and they are not®” There is a total failure of
consideration when money has been paid on the basis of any assumption which
is or becomes falsified. In Martin v. Andrews®® money tendered with a subpoena
ad test was recovered when the case was settled before trial. Similarly, money
may be paid in anticipation of the parties entering into a contract which in fact
never materialises®®:; under an arrangement which was never intended to create
legal relations and where the payer did not get his expected returns*®; or on the
footing that there is a legal demand but where it transpires that the legal demand
is a nuility.#! The payment may then be recoverable, the consideration for that
payment having failed.** )

"There is an analogous principle in equity, which finds its expression in the law
of resulting trusts. For example, a testator bequeaths property on trusts which do
not exhaust the beneficial interests, or on trusts which fail for one reason or
another®® It is debatable whether the resulting trust for the benefit of the
testator’s estate arises, not because it is presumed that the testator intended it to
arise, but because it is imposed by law; or whether the resulting trust is the
automatic consequence of the testator’s failure to dispose of what is vested in him
and arises because the testator did not anticipate the event which caused the
declared trusts to fail.*

Services In contrast, different principles determine whether it would be
unjust to deny a plaintiff’s restitutionary claim based on services rendered or
goods delivered. Under the old quansum meruit and quantum valebat counts,* a

3 See below, paras 19-007 and 19-008.

7 ¢of. Roxborough v. Rothmans of Pall Mall Led (2001) 185 AL.R. 335, 364 et seq, per Gummow J.
Contrast Westdeutsche Landesbank Girozentrale v. Islington London BC [1994]12 All E.R. 890, 923,
per Hobouse 1., criticised below, para. 19-003.

3% (1856) 7 EL. & Bl 1, 4, per Lord Campbell C.J. cited in Roxborough v. Rothmans of Pall Moll
Australia Ltd (2001) 185 A.L.R. 335, 364, § 102, per Gummow I.

* See below, Chap, 26.

0 poce & Frank Co. v. J. R. Compton & Bros. Ld [1925] A.C. 445, semble; Jones v, Vernon’s Pools
[1938] 2 All ER. 126.

1 Woelwich Equitable Building Society v. Commissioners of Inland Revenue [1993] A.C. 70, 197, per
Lord Browne-Wilkinson (a payment “without consideration™); see below, para. 19-002. .

42 of Roxborough v. Rothmans of Pail Mall Australia Limited (2001) 185 AL.R. 335. (A retailer
successfully reclaimed an ulfra vires tax which had been contractually paid in advance to a
wholesaler, There was a total failure of consideration since the wholesaler was not liable to pay it over
1o the government. That concept was not confined to a “coniractual regime”.)

+ See below, para. 19-013.

4 e Vandervell's Trusts (No. 2) [1974] Ch. 269, 289-290, per Megarry J. But see now the dicta of
Lord Browne-Wilkinson in Westdeutsche Landesbank Girozentrale v. Islington Londen BC [19986]
A.C. 669, 707-709: discussed below para. 19-013.

45 See above, paras 1-001—1-003.
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plaintiff had to plead and prove a request by the defendant. The notion of request
has now been extended. It is now enough to demonstrate that the defendant has
freely accepted the benefit conferred.*® Not only is he then enriched,*” but his
enrichment is in law an unjust enrichment.*® For if he ought to have known that
the plaintiff expected to be paid and if he had a reasonable opportunity to reject
the goods or services and did not do so, the plaintiff may legitimately say that his
failure to do so is the ground of the plaintiff’s restitutionary claim, Of course, the
claim may fail for other reasons; for example, the plaintiff may have acted
officiously,*® he may have taken the risk that the defendant would not pay him,*®
or his claim, if admitted, would frustrate the policy of the statutory or common
law rule which rendered the contract ineffective.”

In recent years it has been suggested by both Professor Burrows and Professor
Birks that the language of the forms of action conceals the true ground of the
restitutionary claim of the plaintiff who has rendered services or delivered goods,
namely, failure of consideration.> The “argument for symmetry is irresistible™;
it is not justifiable that the ground of recovery (the unjust factor) should depend
on the nature of the benefit conferred.33 Few jurists would deny this. But, as yet,
the courts have not been prepared to accept failure of consideration as the ground
of the restitutionary claim.>*

Benefits gained from wrongdoing

As has been seen,® at common law not every wrongdoer must account for gains
made from a wrongful act. Some tortfeasors must do 0, and, exceptionally, the
defendant who wrongfully repudiates his contractual obligations must also
account for profits gained from the breach.5” Account is a personal remedy and
does not confer on the successful claimant any proprietary interest in the profits
gained from the wrongful act. “The purpose of ordering an account of profits . . .
is”. as Slade J. said in My Kinda Town v. Soll,** “to prevent unjust enrichment of
the defendant by compelling him to surrender those profits, or those parts of the
profits, actually made by him which were improperly made . .. ”

46 See above, para. 1-019 et seq.

47 See above, para. 1-019,

2 See Birks, Introduction, Chap. 8.

4% See below, para. 1-077.

30 ihid.

5! See below, para. 1-079.

52 Burrows, ap. cit. pp. 299304, and “Free Acceptance and the Law of Restitution” (1988) 104
L.Q.R. 576; Birks, “In Defence of Free Acceptance™ in Burrows (ed.), Essays on the Law of
Restitution, Chap. 5. :

3 Birks, “Failure of Consideration, in” Rose (ed.), Consensus Ad Idem, p. 186; Birks and Mitchell,
§§ 15.30-1541, 15,107 .

* Pogsibly, they may be moving w do so; ef. (1988) 104 L.QR. 576 [Burrows].

3% Above, para. 1-050—1-051. Ctitics of the Birksian division into “autonomous unjust enrichmeat”
and “restitution for wrongs” include: Beatson, The Use and Abuse of Unjust Enrichment,
pp. 206-243 and Cane in {ed. Birks) Wrongs and Remedies in the Twenty First Century, pp.
3§3-323.

3¢ Below, Chap. 36.

57 Below, para. 20-024.

% 1982] E.S.R. 147, 156, This was a passing-off case.
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In equity the class of wrongdoers is wider, Fiduciaries who allow their self
interest to conflict with their duty of loyalty are its most prominent members.*
In equity, they may not only be made to account for profits thereby gained but
declared to be constructive trustees of an identifiable fund. Equity orders the
account and imposes the trust not only to reverse their unjust enrichment but also
to guard against the mere possibility of a breach of fiduciary duty.®

Is unconscionable conduct a ground of an unjust enrichment claim?

English law does not recognise any “general principle of relief against inequality
of bargaining power.”'-%* As yet, unconscionability is not a “distinct vitiating
factor”.5% But in a few situations the courts have intervened to grant restitution
because the defendant had behaved unconscionably. Prominent among these is
equity’s long established jurisdiction to set aside a bargain if there is “some
impropriety, both in the conduct of the stronger party and in the terms of the
transaction itself . . . which in the traditional phrase ‘shocks the conscience of the
court’, and makes it-against equity and good conscience for the stronger party to
retain the benefit of a transaction he has unfairly obtained.”®® In such a case the
“stronger party” must make restitution of benefits which he has unconscionably
gained.

It may well be that English courts are also ready to accept that uncon-
scionability is the basis of the equitable doctrines of possessory and proprietary
estoppel.®” While “a party cannot in terms found a cause of action on an estoppel,
he may, as a result of being able to rely on an estoppel, succeed on a cause of
action on which, without being able to rely on that estoppel, he would necessarily
have failed.”®® ~ :

There are other decisions of the English courts where a defendant has received
4 benefit at the plaintiff’s expense and which today can be best explained on the
ground that it would be unconscionable for the defendant, having received an
incontrovertible benefit at the plaintiff”s expense, to reject a claim that he should
make restitution of his unjust enrichment. For example, a ship deviates but makes
a timely delivery of the cargo at the agreed port of discharge; dicta suggest that
the ship is entitled to the agreed freight.5® A lender of money to a minor, the loan
being void under the Infants Relief Act 1874, may nonetheless be subrogated to
the vendor’s lien for unpaid purchase money.”® And in Lord Napier and Ettrick

* Below, Chapter 33.

% As has been seen, para. 1-011, it has been argued that both at law and in equity the basis of the

restitutionary claim is the wrongful act and not unjust ensichment. The case law suggests otherwise:

see above, p. 12, n. 68.

816+ National Provincial Bank Lid v. Morgan [1985] A.C. 686, 708, per Lord Scarman.

55 But see Bamferth, “Unconscionability as  vitiating factor”, [1995] LM.C.L.Q. 538,

8 Alec Lobb Lrd v. Total Oil GB Lid [19831 1 W.L.R. 87, 94-95, per Millett J. Q.C.: below Chap.

12, . . :

97 See below Chap. 37.

8 Amalgamated Investment & Property Co. Lid v. Texas Commerce International Bank Lid [1982]

Q.B. 84, 131--132, per Brandon L.J. And see Bamforth, gp. cit., n. 63, pp. 539-542. .

;‘:}ifgin Steamship Co. Ltd v. Tate & Lyle Ltd (1936) 41 Com.Cas. 350, 358, 363, 373: below para.
3.

70 Nortingham Permanent Benefit Building Society v. Thurston [1903] A.C. 6: below para. 1-079.
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v. R F. Kershaw Ltd" Lord Templeman concluded that it would be “‘uncon-
scionable for the names to take their share of the damages without providing for
the sums due to stop-loss insurers to be paid out of the damages.”

1t is not inconceivable that English courts will accept unconscionability as a
recognised ground of a restitutionary claim. As Sir Donald Nicholls V.-C. said in
CTN Cash and Carry Ltd v. Gallaher Ltd, © . . . the categories of unjust enrich-
ment are not closed.””?

Unjust Enrichment Claims grounded on Public Policy

Public policy may ground a claim based on the defendant’s unjust enrichment.
For example, it is in the public interest to encourage, even by offering the carrot
of a reward, maritime salvors to intervene in an emergency.” It is also one
explanation why, in Woolwich Equitable Building Society v. Commissioners of
Inlend Revenue,™ the taxpayer recovered payments, with interest, made pursuant
to an wltra vires demand; why honest fiduciaries are siripped of their gains
because there is a mere possibility that they may have allowed their duty and self-
interest to conflict?; why ultra vires payments made by or to local authorities are
recoverable™; and why neither common law nor equity will allow criminals to
benefit from their crime.””

3, THE LIMITS TO A RESTITUTIONARY CLAIM BASED ON ANOTHER'S UNJUST
ENRICHMENT ®

We have now identified the princiﬁal grounds of claims based on another’s unjust
enrichment. A plaintiff who can establish one such ground is prima facie entitled

71 [1993] A.C. 713, 736-737: below para. 3-043 ¢f. his observations in A#.-Gen. for Hong Kong v.
Reid [1994] 1 A.C. 324: below parz. 33023, :
7211994] 4 All E.R. 714, 720. See also the observations of Lord Woolf in Westdeutsche Landesbank
Girozentrale v. Islington London Borough Council [1996) A.C. 669, 723. (“Restitution is an area of
the law which is still in the process of being evolved by the courts. In relation to restitution there arc
still questions remaining to be authoritatively decided.”). ¢f- R. . Barnet Magistrates’ Court ex p.
Cantor [1998] 2 All ERR. 333, 342, per Garland J.
7 See below, Chap. 18; Birks, op. cit., Chap. 9. Conversely, it may defeat a restitutionary claim: see
below, para. 24-001.
™ [1993), A.C. 70: below, para. 27-001.
" Below, Chap, 33.
76 Below, para 25-013 ef seq.
77 Below, Chap. 38,
% From time to time this text will address the question whether a restitutionary claim will lie if the
same facts give rise to some other claim, for example, in contract or tort. Some civilian jurisdictions
accept a doctrine of subsidiarity, namely, that “the enrichment claim must give way if there is any
other legal basis on which the plaintiff can groind his claim” : Zweigert and Kotz, An Introduction
to Comparative Law (trans. Weir, 3rd. ed.), 550. For example, in Germany the unjust enrichment
¢claim is subordinate to the rei vindicatio claim {so-called “weak” subsidiarity); in contrast, other
civilian jurisdictions, including France, Italy and Quebec, reject an unjust enrichment claim if some
other claim is available in principle, even though on the particular facts such a claim would
necessarily fail: see Nicholas, “Unjust Enrichment and Subsidiarity” in (eds.) Passarelli and Lupoi,
“Scintillae Juris: Studi in Memoria di Gino Gloria™ (1994) Vol. ITI, 2037; Lionel Smith, *Property,
Subsidiarity and Unjust Enrichment”, in Unjustified Enrichment, 588, (Subsidiarity is embedded in
our law, but not by name. Unjust enrichment has a corrective and subsidiary role to contract and “it
is excluded by an operative distribution of risks and benefits.”).

English law does not know the doctrine of subsidiarity by name. Its work is done through different
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