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A Core Case

Of the subjects which form the indispensable foundation of private law,
unjust enrichment is the only one to have evaded the great rationalization

- achieved since the middle of the xgth century in both England and

America by the writers of textbooks. Its fragments, obscurely named,
were instead tucked under the edges of contract and trusts.! The con-
sequence is that even at the beginning of the 2rst ‘cen }tury unjust enrich-
ment is still unfamiliar to most common lawyers. Tt; il have played no
independent part in thejr intellectual formation.- Its modern name,
adapted from civilian equivalents, is slightly disconcerting. Suspicion of
the unfamiliar is therefore compounded by instinctive aversion to the hint
of revolutionary doctrine. In fact it has no tendencies of that kind.
Neglect has certainly left it difficult and untidy, but the example of the
civilian jurisdictions shows that it is not by nature disruptive.? In this
chapter it is introduced through onc core case. The law of unjust enrich-
ment is the law of all events materially identical to the mistaken payment
of a non-existent debt,

Such a payment gives rise to a right to restitution, The law of restitution
is the law of gain-based recovery, just as the law of compensation is the
law of loss-based recovery. Thus a right to restitution is'a right o a gain
received by the defendant, while a right to compensation is a right that
the defendant make good a loss suffered by the claimant, The word
‘restitution’ is not entirely happy in this partnership with ‘compensation’.
It has had to.be manoeuvred into that role. ‘Disgorgement’, which has no

! The old language of imaginary contracts and trusts is as much as possible avoided in this
book. Tt is examined in the last two chapters.

2 Since “civilian’ recurs it may be helpful to recall at the outset that it identifies the
Roman-based systems of, and exported from, continental Europe. The Latin for ‘citizen’
is *¢ivis’, The Romans called their law the dus civile, which means ‘the Jaw (ins) pertaining
to a citizen’. As they dispensed with ‘Roman’, so ‘cémmon law’ makes no menition of
England. Anglo-American Inw is the common law only because in post-Conquest England
the royal judges insisted that the King’s law was the Jaw common to the whole realm.
Some systems are ‘mixed’. Scots law, for instance, has'borrowed from both the civil and the
common law.
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4 Unjust Envichment

legal pedigree, might be said to fit the job more easily and more exactly.
This awkwardness is encountered again later in this chapter, and it and
related terminological problems are more fully discussed in Part VI At
the end of this chapter we will return to the difficult question whether the
right which arises from an unjust enrichment not only is, but can only be,
a right to restitution. In English law it always is.

The law of restitution is better known than the law of unjust enrichment
because it was under that name, starting in America in the 1g30s, that the
first serious attempts were made to overcome the problems of misdeserip-
tion and misclassification which deprived unjust enrichment of its
own place on the map of the law. The outcome was the American Law
Institute’s Restatement of the Law of Restitution.*

In England the law of restitution has attracted an enormous amount of
attention since 1966. That year saw the publication of the first edition of
the path-breaking texthook by Goff and Jones® As one edition has
succeeded another, that great book has grown bigger. For the practitioner
it is the standard work of reference. Meanwhile, the subject has been
made more accessible by a number of shorter works, of which the most
widely used is the brilliant and lucid account by Professor Andrew
Burrews.’

‘However, the very success of the law of restitution is now itself impeding
the recognition of the law of unjust enrichment. The reason is simply
stated. The law of gain-based recovery is larger than the law of unjust
enrichment. Every unjust enrichment gives rise to a right to restitution
and therefore belongs in the law of restitution. But that propesition can-
not be turned around, because, quite often, 2 right to gain-based recovery
is the law’s response to some other causative event.

It is a grave but-all too tempting error ta suppose that every instance of
gain-based recovery is also an instance of unjust enrichment. Restitution
is not mono-causal. This chapter’s final task will be to underline its mubti-
causality. Unjust enrichment is a distinet causative event, while restitu-
tion is a multi-causal response. To be properly understood unjust

¥ Below, 281-3.

*A Scott and W Scavey (reporters), Restatement of the Law of Resiitution [3) Quasi
Contracts and Constructive Trusts (American Law Institute St Paul 1937).

*R Goff and G Jones, The Law of Restitution (Sweet & Maxwell London 1966), now
G Jones (ed), Lord Goff of Chieveley and G Jones, The Lom of Restitation (6th edn Sweet &
Maxwell London zooz).-

® A Burraws, The Law aof Restitution (Butterworths London 1993), now (znd edn
Butierworths London zo02); see also A Burrows and E McKendrick, Cases and Materials
on the Law of Restitution (QUP Oxford 1997). '
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enrichment needs books to itself, That is not to deny that it will always
occupy z large part of any hook on the law of restitution, but only to
assert that its distinct nature as an independent causative event cannot be
securely made apparent unless and until it fs also treated in xsolatlon from
other instances of gain-based recovery.

A. TERTIUM QUID .. -.

The classical English illustration of mistaken payment of a non-existent
debt is the rgth-century case of Kelly v Solari” Mr Solari died. He had
imsured his life. His widow, as his executrix, claimed under the policy and
was paid. The insurers later discovered they had not been liable to pay.
The policy had Japsed before Mr Solari’s death. He had omitted to pay a
premium. The policy had indeed been marked' “’laps’ed’ but when the
claim was made the office never checked. The Courf of Exchequer held
that, unless at a retrial the jury were to find that the insurer§ had not after
all been mistaken or, even if they had been mistaken, had been indifferent
to the seemingly crucial fact, the widow was bound to repay.

It was not relevant that she had not been at fault af all, nor that they
had been careless. On the latter point Parke B observed:

(If the money] is paid under f:iie_impressiou of the truth of a fact which is untrue,
it may, generally speaking, be recovered back, however careless the party paying
may have been, in omitting to use due diligence to inquire into the fact. In sucha
case the receiver was riot entitled to it, nor intended to have it.®

Mrs Solari’s counsel had also pressed her innocence. The widow’s
conscience was clean. As to this Rolfe B said: i

With respect to the arpument, that money cannot be recovered back except where
itis unconscientious to retain it, it scems to me, that wherever it is paid under a
mistake of fact, and the party would not have paid it if the fact had been known to
him it-cannot be otherwise than unconscientious to retain it.’

This shows the danger of using the word “unconscientious’ in this context.
It and other adjectives in the same family easily suggest bad behaviour at
the time of the receipt. That is misleading, for there is nothing resembling
arequirement of fault on the part of the defendant. Mrs Solari was indeed
a totally honest and innocent claimant, but it made no difference.

T (1841) g M & W 54, 152 ER 24. v ¥ Thid 59, 27.
9 ¥hid. The language reflects that of Lord Mansfield in Moses v Macferian (1760) 2
Burr raes, xoxz, 97 ER 676, 681, ‘
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The only unconscientiousness in play is unconscientiousness ex post,
which is no more than a reflection of the prior determination that other
facts require restitution to be made. It is the obligation to make restitu-
tion ‘which renders retention unconscientious. The reason for that obliga-
tion cannot be found in any meaning of ‘unconscientious’. The reason, in
Parke B’s words, is that ‘the receiver was not entitled to it, nor intended
to have it’. It is unconscientious to retain what you ought to repay.
Unconscientiousness e¥ post clearly has no-explanatory weight.”

The notion of a careless insurance company recovering from a totally
innocent widow is initially shocking. But the shock induces reflection,
and reflection reveals that this is indeed the essential nature of liability in
unjust enrichment. Any other regime would be intalerable. This is per-
haps the most important proposition in this book. If it were false, unjust
enrichment would lose its.claim to independence. Having been, labori-
ously extracted from contract and trusts, the law of un;ust enrichment
could then be emptied into the law of wrongs. But it is not false, and
unjust enrichment cannot be decanted into the law of wrongs or into any
other more familiar category. A simple example will show that Kelly »
Solari is right, although its correctness must in the end also be qualified in
one important respect.

- Suppose a situation in which change is overpaid. You go shopping with
a friend. As you are leaving a department store an assistant comes
running up to tell you that he has accidentally given yon change for £30
when you had in fact paid with a £20 note. He gave you £30 more than he
owed. You may be tempted to insist that you were entirely innocent. It is
no doubt true that you were chatting to your friend and did hiot even
notice how.much change you were being given. But you will immediately
see that a retort of that kind will not strengthen your case to keep the £ 30.

Your innocence is irrelevant, Nor would it do you any good to make a

show of anger at the shop assistant’s want of care. He himself will admit
to having been careless. The fact remains that, so long as you still have the
mistaken money, there is no answer to the shop’s demand to have it back.

It is important to notice that this does not depend entirely on your
having those three £xo notes in your purse. The same conclusion can
follow even if you no longer have the actnal money received. Suppose that
you went to the shop to buy five items and that the transaction involving

"-To the contrary B Kremer, *Restitution and Unconscientiousness: Another View’
(zon3) 119 LQR 188 commenting on Roxborouglh v Rothmans of Pall Mall Australia Lid
[zo01] HCA 68, {z002) 76 ALYR 203, Compare National Australia Bank v Garcia (1998) 155
ALR 614, 624.
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the overpayment was your first purchase: By the time you were stopped
you had bought the other things. Your purse is now empty. You no longer
have the money which you received. But your wealth, abstractly regarded
as a single fund, is stili swollen by £30. You paid cash from your purse for
things you were going to buy anyhow. You would othermse have gone to
the cash machine or paid by credit card.

It is evident that in these situations the strict liability from which we .
recoil is actually the only acceptable regime, The reason is that the shop
assistant’s demand docs not aim to make you bear z loss or to inflict a
deterrent punishment on you. Strong facts are needed to justify unpleas-
ant outcomes of that kind which will leave you worse off, The shop
assistant is not trymg to make you worse off. He seeks only that you
should give up the gain obtained at the shop’s expense. "He asks that you
return to the position you would all along ha¥é been in had you not
received from the shop money to which you were no? entitled. The strict
liability reflects this difference between a defendant who is  being asked to
bear a loss and a defendant who is only being required to surrendera
gain. It takes very slight facts to justify the relocation of an extant gain,
and fault on the part of the recipient is not one of them. The liability is
both strict and not affected by the carelessness of the claimant.

It is an important feature of the example just given that you spent the
money on things that you were going to buy anyway. The outcome would
be different nowadays if, still honestly believing that you had somehow
underestimated your short-term liquidity, you were led into inviting your
friend to lunch. Let it be that you would have spent £s on a snack. The
overpayment leads you into buying lunch for two, with a glass of wine
each. The bill is £30. Hlaving vsed up most of the money in an expend-
iture which you would not otherwise have incurred, you can now reason-
ably say that the shop is attempting to shift its whole loss to you. Your
assets are no longer swollen beyond the £s difference between what you
would have spent and what you did spend. Repaying the mistaken £30 in
fuall will take your wealth below the'level at which it would have been had
you not received the gverpayment.

The strict liability becomes repugnant when the recipient’s assets are
no longer swollen. Nowadays this is prevented by the defence of change
of position, which is discussed in Part V! It takes very slight facts to
generate a strict right to restitution of an extant gain at another’s expense,
but the fierce strict liability has to be fragile. The emphasis is on the word

[}

1 Below, 20819,
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‘extant’, Once the enrichment has disappeared the question is
transformed. The new question is about allocating 2 loss. One or other
party must now bear the loss. The law’s answer, where the defence is
available, is that the loss lies with the claimant, '

We do not know whether or not Mrs Solari had honestly changed her
position, In those days it would have been irrelevant. A mistaken payment
was treated like a loan. A borrower has to repay the sum borrowed
whatever happens to the money. Suppose him mugged five minutes after
receiving the borrowed money. He never gets to use any of the money, hut
ke still has to repay the lender.

The harshness of carrying that approach over to mistaken payments
was partly concealed by the fact that the incidence of restitutionary
claims for mistake was heavily reduced by restrictions put on the cause of
action itself. The mistake would not count unless it gave the impression
of liability. Even then the maxim ‘ignorantia iuris neminem excusal’ was
applied, so that, if you thought that you were liable to make the payment
because you had made a mistake of law, you would not be able to recover.

These restrictions meant that when it came to the point there were rela-

tively few restitution-yielding mistakes, and the analogy with loan
unobtrusively prevailed. In the search for a just solution, the law thus
chase 2 horribly blunt hammer. ¥t now uses the sharpér instrument of a
sensitive defence, It is easier now to make out the cause of action, but the
strict restitutionary right is fragile. It expires with the enrichment.

The previous paragraphs have shown that a striking feature of the
liability to make restitution of mistaken payments is that the liability is
strict, at least so long as the defendant’s assets, taken as whole, remain
swollen. This strictness stands out all the more sharply when juxtaposed
with the irrelevance of negligence on the part of the claimant. However,
the really remarkable aspect is that the ‘very slight facts® which suffice to
provoke the liability reveal no trace of either of the two causative events
which usually explain why defendants have to pay up. In short, there is no
contract and there is no wrong. This is crucial to the independence of the
law of unjust enrichment. Where there is an unjust enrichment, the
reason why restitution is qbligatory is never a contract and never a wrong.
The absence of both is evident in Kelly v Solari.

First, the case shows that the right to restitution of a mistaken payment
is not referable to any manifestation of consent on the part of the recipi-
ent. It does not depend on the recipient’s promising or in any sense
agreeing to give up the enrichment. The law, endorsed as it would
seem to be by the moral judgment of ‘moest of its subjects, imnposes the
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obligation to give it up. Far from agreeing, the recipient often resists: It
makes no difference. The mistaken payer’s restitationary right is not
founded on contract: Mrs Solari did not promise to repay. We mighit say
that a decent person would immediately agree to pay, but that-adds noth-
ing. A decent person would always agree to honour all obligations, but
not all obligations arise from contract.

Secondly, there is no wrong. Rights do often arise independently of
consent, but then they mostly arise from WIOngs. Mrs Solari was not'a
wrongdoer. If we were to say that she committed a wrong in retaining the
money which she ought to have given back, we would lock ourselves in
to the same circle as those who wish to ascribe her liability-to bad con-
science. That is to say, we would evade the question why, without wrong
or contract, she was in the first place under a duty to repay. In receiving-a
mistaken payment the recipient need have com:ia;ittgd 1io breach of duty
at all—no tort, no equitable wrong, no breach of contract.

It is therefore apparent that the remarkable strictliability illustrated in
Kelly v Solari arises from slight facts which amount to neither contract
nor wrong. If there were a contract or a wrong, the case would excite no
special interest. Contracts and wrongs are familiar causative events, But
this strict liability arises in the absence of these familiar events. It arises,
if we confine ourselves to our core case, simply fronr the receipt of a
mistaken payment. Beyond contracts and wrongs, there is clearly tertium
guid, something of a third kind. The causative event of the third kind is
unjust enrichment.

B. AS LABRADOR TO DOG. .~
Aithough a cyclist compelled to dismount might refer to it as a canine,
emphasizing with or without the addition of a coarse epithet the animal’s
evolutionary proximity to the wolf and dingo,-in common parlance the
neighbour’s labrador is 2 dog. It is a dog, canine, mammal, and animal. As
surely as 2 neighbour with 2 labrador is a neighbour with a dog, alist of
causative events which inclndes receipt of a mistaken payment includes
unjust enrichment at the expense of another, At approximately the level
of generality at which a labrador is an animal, the receipt of 4 mistaken
payrmentis a causative cvent, as is a contract of sale or the tort of defam-~
ation. These are all events which are ‘causative’ in the sense that they
cause to come into existence rights which can be realized in court. Ata
slightly lower level of generality, much as a Iabrador is a dog, receipt of
such a payment is an unjust enrichment at the expense of another. Unjust
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enrichment at the expense of another—unjust enrichment for short—is
nomore than a generic name for the receipt of a mistaken payment.

The elements of the generalization are as follows. Receipt of a payment
supposes a receipt of money, and receipt of money generalizes to enrich-

. ment. ‘Enrichment’, like ‘payment’, is a verbal noun. Most such nouns
haver between process and outcome: It is. important to emphasize the
element of process, because, no less than payment, enrichment is an
event,-It is something which happens in the world, Payment akso sup-
poses that the enrichment happens by transfer from another, Enrichment
by transfer from another gencralizes to enrichment at the expense of
another, The mistake is or reflects the existence of the reason, not being a
contract or a2 wrong, why the payment has to_ be given up. The gp‘neric
reason why an enrichment at the expense of another has to be gwen upis
that it is unjust.

The utility of this generic restatement is that it enables us to look for
and to recognize other examples which are materially identical to the core
cage, if any there be, In the same way ‘dog’ gathers to the labrador all the
rotweilers, alsatians, spanicls, pointers, terriers, dalmatians, and so on. At
a certain point we inevitably approach a boundary. Boundaries are nearly
always troublesome. Near the boundary of ‘dog’ correct usage requires to
be debated, and people begin to disagree, Except in the special usage
denoting the male, ‘dog’ is not used of foxes. It is not used of wolves.
Dingos raise difficulties, for they are regularly referred to as wild dogs,
whence wildness cannot be the key. ‘

‘When we look for other examples of unjust enrichment the purpose is
to find all the events, in whatever language they have historically been
discussed, which generate a right to restitution by the same logic as
explains the right to restitution in the core case. The boundary cannot but
be troublesome. The noise on the boundary will immediately be taken by
some people as indicating that the exercise is doomed from the outset.
That is not right. Categories do not become incoherent or otherwise
unsound merely because argument breaks out on their edges. Few would
otherwise survive.

By generalizing from money received to enrichment we can ask
whether that logic can extend to other benefits received, and, if yes, under
what conditions other benefits will be treated in the same way as money.
Again, by generalizing from transfer by the claimant to at the expense
of the claimant, we can ask what other connections might suffice,
beyond simple transfer, sufficiently to connect a would-be claimant to
the enrichment which he wants the defendant to give up. Finally, by
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generalizing from mistake to unjust we can ask whether there are any
other reasons of the same non-contract, non-wrong kind which have the
effect of requiring the enrichee to give up an enrichment at the claimant’s
€Xpense. :

If we were to take the generalization of mistake to unjust as inviting us
to search for any and every reason why an enrichment should be given up,
we would gather in cases of contracts to give up gains and wrongs for
which gain-based recovery is available. The most important feature of
mistaken payments is the absence of contract and wrong. That shows that
there really is something of a third kind, a distinct cause of action requir—
ing explanation and exposition. Contracts and wrongs are well-trodden
territory. Within the common law, the territory of mistaken payment and
its congeners has never been mapped.

In recent years good maps of the response- basizgl category of restitution
have been made. But, precisely because. rcstitutlon is a response, and
multi-causal, those maps fall short of isolating un]ust entichment. They

- have gathered together each and every reason why a gain should be given

up, but they have not drawn a careful lisie around the sub-set of
those reasons which are not contracts and.not wrongs or, slightly more
accurately, which are not manifestations of consent and ‘are not wrongs.

C. RESTITUTION OUTSIDE
UNJUST ENRICHMENT

‘Restitution’ and ‘compensation’” are partners. Compensation is loss-
based recovery. Restitution is gain-based recovery. ‘Restitution’ is by
nature more comfortable with a slighty narrower brief bur it has been
compelled to become a synonym for ‘disgorgement’. It will be helpful at
this point to give one or two examples of restitution in which the causative
event is not an unjust enrichment.

One obvious case is contractual restitution. We are clearly not in_our
third area when the reason why a gain must be given up is that parties
have validly agreed that in given events it must be. This happens in all
sorts of contexts. If I lose my wallet and ask you'to lend me £30 to tide me
over the weekend, my obligation is to make restitation. There is a con-
tract for restitution. In other words a simple loan, what Roman law called
‘“mutuum’, generates a restitutionary debt. -Again, one party sometimes

* pays another’s demand in exchange for the otlier’s promise to repay if it

should turn out that the money was not. due. Again the source of the
obligation to make restitution is contract,
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Less obviously distinct are cases of gain-based recovery for wrongs.
In Boardman v Phipps,® for example, 2 solicitor who acted for a trust
which held a minority shareholding became aware that the company
was seriously under-performing. Using the information which he had
gathered as solicitor to the trustees, he pulled off 2 brilliant coup. With
his own money he bought out the majority holding. This vielded not
only a better long-term prospect for the company but an immediate
profit for all shareholders. The trust and its minority shareholding, and
hence the beneficiaries of the trust too, did very well indeed. However,
despite his honesty and his success, it remained true that the solicitor
had acted in breach of the fiduciary duty to avoid conflicts of interest,
and he had not obtained the fully informed consent of the trustees to
that breach. :

“I"his breach of equitable duty put the solicitor under a restitutionary
Liability—a liability to give up to the trustees on behalf of the beneficiar-
ies the gain which he had made, subject to an allowance for the work and
skill he had put in. This case shows that gain-based recovery is one
response to the wrong which consists in breach of fiduciary duty. The
facts can easily be dressed up in the language of unjust enrichment.
Boardman can be said to have been unjustly enriched at the expense of
the trustees. But that language turns out on closer analysis not to be
talking about a cause of action distinct from the wrong.

The proof is that it is impossible to dispense with the wrong and come
up with a different not-wrong explanation of his duty to give up his
profit. The words ‘unjust enrichment at the expense of the climant’
succeed jn concealing this. The language applies easily enough but it does
not identify a cause of action materiafly identical to mistaken payment of
a non-existent debt. In what sense was the gain obtained at the trustees’
expense? It was obtained by committing a breach of fiduciary duty. In
short, it was obtained by a wrong. There was no connection between
claimant and enrichment other than the wrong. The facts are thus beyond
the range of the logic which explains the recovery of a mistaken payment
where there is a reason for restitution notwithstanding the absence of
contract and wrong. An unjust enrichment is something different, It is
never a wrong. In whatever language is used, the fact remains that the
liability in Boardman v Phipps avose from a wrong.

Attorney-General v Blake™ concerned the autobiography of a traitor.
Blake had been a secret agent whose treachery cost the lives of many of

12 [1967] 2 AC 46 (HL). U [agox] 1 AC 268 (FIL).
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his colleagues. Imprisoned in England, he had escaped to the safety of
Moscow. The memoirs from which he hoped to become rich were written
in breach of contract, Like all agents he had promised the Crown that he
would never write an unauthorized book. The Attorney-General success-
fully obtained an injunction preventing the payment to him of royalties.
The premiss of the injunction was that, if he were actually to receive
the money, he would immediately be liable to give it up to the Crown.
The House of Lords, breaking new ground, held that this was a rare case

-in-which gain-based recovery was availablg for the wrong of breach of

contract. . .

. This too is restitution for 2 wrong. It belongs to the law of breach of
contract. It has nothing at all to do with unjust enrichment. All lawyers
know that dual analysis is sometimes possible. You can sometimes find
two causative events in one story. A payment ql}tained-by fraud can be
presented either as the tort of deceit ox, dispensing ith the allegation of
fraud, as a simple payment by mistake. But no suchfalternative analysis is
possible in the Blgke case. Just as in Boardman v P}zipjps, the Crown,
without relying on the facts in their character as a wrong of breach of
contract, could not have created any connection at all between it and the
gain in question. Clearly, therefore, thé only question at issue was
whether this breach of contract gave rise to a right to restitution in place
of the normal right to compensation.

The mono-causal notion of restitution easily reaches cases of this kind
and, erroneously, dresses thern up in the language of unjust enrichment.
It infers from the defendant’s liability to give up a gain that he was

“ unjustly enriched at the claimant’s expense. But that wide usage conceals

the lines between different causative events. Unjust enrichment, within
the logic underlying mistaken payments, requires a connection between
claimant and enrichment which is independent of wrongdoing and a
reason for restitution which is likewise not a wrong. These conditions
cannot be satisfied in the Blake or Boardman facts. The liability there
fows unequivocally from the wrong. These cases involve gain-based
recovery but have nothing to do with the fertfium guid that is unjust
enrichment. In unjust enrichment ‘unjust’ always denotes a reason for
restitution which is not a manifestation of consent and not a wrong.

Moses v Macferlan™® is a more subtle example of the same kind. Jt
seems at first sight to be susceptible to the alternative analysis which was
manifestly impossible in the Blake case, but it is not. Macferlan promised

H (x760) 2 Burr reos, 97 ER 676,
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Moses that if Moses endorsed certain promissory notes over to him he
would never seek to enforce Moses’ liability on the endorsements. Moses
did endorse the notes. In breach of-his promise, Macferlan sued him.

The first court thought it could not take notice of the contract not to sue.

Having paid up, Moses began a new action in the King’s Bench. This
was not an appeal of any kind but simply a new action climing; as
we would now say, restitution of the sum he had had to pay He was
suceessful.

Macferlan was enriched by transfer from Moses. The transfer clearly
suffices in itself to establish a sufficient connection between claimant and
enrichment without relying on wrongdoing, There also seems at first
sight to be an available unjust factor analogous to mistake, in that the
money was obtained through pressure. But there is a fatal snag. The-only
pressure was due process of law, Macferlan had sued for this money and
had obtained a judgment. Lord Mansfield’s conclusion 'in favour of

Moses has been strongly condemned for its failure to accept that due’

process of law cannot be 2 restitution-yielding pressure."” Another way of
coming to the same conclusion is to say that the judgment provides a
thoroughly sound explanation of the enrichment. It cannot be seen as an
enrichment lacking any legal basis. Where 2 judgment has been given
there can be no right to restitution unless the judgment is set aside.
Capitulation after an action has begun is likewise brought within the
doctrine of res judicata.'® Therefore, the unjust enrichment analysis of
Moses v Magferlan just will not work, :
However, as an instance of restitution for a wrong the case appears ina
different light. The difference between unjust enrichment and restitution
for wrongs was not articulated in the 18th century, but Lord Mansfield’s
decision can be defended in retrospect on the ground that it was only the
analysis in unjust enrichment, not the action-for breach of contract,
which encountered objections. Lord Mansfield’s premiss was that Moses
was indubitably entitled to an action for breach of contract.” Such an
action was perfectly compatible with respect for the other court’s
judgment, which, valid as it was, had indeed been obtained in breach of

'S Phiflips v Hunter (1795) 2 H Bl 402, 41416, 126 ER 618, 624-6; Marriot v Hampton,
(r797) 7 TR 269, ro1 ER 96g. Cf Goff and Jones 6th edn (n 3 above) [44—001],

% Res judicala means ‘a matter adjudicated” or, slightly expanded, ‘a marter on which
judgment has already been given”: the family of ‘finality’ defences is considered below,
232—40.

" JH Buker, “The History of Quasi-Contract in English Law’ in WR Cornish and others
(eds), Restitution Past, Present, and Future (Hart Oxford 1998) 37, 55.
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contract. If the action for breach of contract remained intact, it remained
intact without regard to the measure of recovery which was sought. -

By 1760 it was not uncommon for claimants to seek restitution of the
proceeds of wrongs under the cover of the phrase ‘waiver of tort’.!® The
interpretation in the previous paragraph understands Moses v Macferlan
as having allowed the same kind of claim for breach of contract. The
history of waiver of tort was ultimately examined by the House of Lords
in United Australia Lid v Barclays Bank Ltd.” Their Lordships there
exposed ‘waiver’ as a fiction, They had befofe them the case of conversion
of a cheque, The defendant bank argued that it could not be sued for
converting the claimant’s cheque because, earlier in the same story, the
claimant had once and for all waived the tort by bringing against another
party an action, almost immediately'disconﬁnued for restitution. The
fallacy in that argument was that the ‘waiver’ on‘ which the restitutionary
action had been based was a fiction. It had been introfluced to ensure that
there was no question of coming back with a second claim for compensa-
tion and as a sop to the contractual form of the action in which the
restitutionary claim originally had to be made,

Their Lordships held that the true reason why it was possible to seek
restitution of money received by conversién was not ‘that the tort could
be genuinely waived but, much more simply, because_conversion was a
tort which generated two remedial rights. Withour switching to another
cause of action, the claimant could elect to realize either the right to
compengation or the right to restitution.

The United Australia case shows that a claimant can have restitution
for the tort of conversion. As envisaged by the House of Lords, that is
restitution for the wrong as such and has nothing whatever to do with
unjust enrichment, However, differently from the three preceding
examples, here it seems likely that.dual analysis is possible. That is to
say, it may be that the vicim of the tort of conversion can reach the
proceeds either on the basis that the tort itself generates 4 restitutionary
right or, in the alternative, in unjust enrichment properly so-called, not
waiving the wrong but simply dispensing with that characterization of
the facts. The Honge of Lords did not address that possibility, although
it would no less effectively have answered the argument based on
waiver. If you sell my car for £5,000, the question whether I can reach

¥ This practice ‘was reluctantly approved in Lamme v Darre!f (170:) 2 Ld Raym 1216, gz
ER 303
W [!9411 AC1 (HL).
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that £5,000 without relying on the wrong of conversion or-any other
wrong turns out to be as important ag it is difficult. It deeply affects
the range of the Iaw of unjust enrichment. It is further dlscussed in
Chapter 2.2 2.

D. CONCLUSION

Analysis -of the receipt of 2 mistaken payment of a non-existent debt
reveals a causative event of a third kind. It is not a manifestation of
consent such as a contract, and it is not a wrong. The consequent liability,
-surprisingly dt first, is strict, albeit subject to defences. The generic con-
ception of that causative event is unjust enrichment at the expense of
another. That generilization enables us to Jook for other examples
materially identical to the core case. It does not tell us how many, if any,
are to be found. Those other cases may differ a5 to the form in which the
enrichment is received. It may not be money. They may also differ as to
- the nature of the connection between the earichment and the claimant. It
may not have been transferred by him, Above all, it may be wnjust for a
different reason. The task of the word *unjust’, which seems at first sight
to be so ominously unstable, is to understand the reasons, however few or
many they may be, which are neither contracts nor wrongs but are never-
theless sufficient in law to generate-a right to restitution of an enrichment
obtained at the claimant’s expense,

The study of the core case not only does not tell us whether the tertizm
guid is large or small; it also gives no indication whether, if it be not an
isolated case, the category which forms around it will be a loose confeder-
acy, like the law of tort, or a closely knit family, Iike the law of contract,
"The law of tort, in the common law, is of the former kind, a long list of
particular wrongs which are difficult to integrate one with another. In the
law of contract, by contrast, the particular contracts acknowledge their
subjection to the general principles-of a single law of contract, To such an
extent is this true that books and courses on contract for the most part
treat the particular contracts, such as sale, partnership and agency, as
detail to be left to specialist books which are written with a smaller com-
pass but on a larger scale. Until a decade ago, one could predict that in the
common law the mature law of unjust enrichnient would look mere like
the law of tort—a list of unjust enrichments. Massive litigation concern-
ing value passing under void contracts has meanwhile forced a change in

» Below, 78-86.
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direction. Unjust enrichment now begins to look more like the law of
contract in that it has acquired a tighter unity.

A second theme of this introductory chapter has been the strong
differentiation of unjust enrichment from restitution. Restitution, like
compensation, is a category of response, not a category-of causative everit.
The causative event is not always unjust enrichment. It follows that the
law of unjust enrichment is a sub-set of the law of restitution, whenrights
to restitution are divided according to their causative events, The absolute:
truth of that proposition supposes, as was indeed accepted above, that
unjust enrichment properly so-called always gnres rise to a restitutionary
right and never to any other.

That proposition is sound in English law, but it is not an invariable
and necessary truth. That is, in England unjust enrichment does, as it
happens, give rise only to restitutionary rights; - but in our core case it
would be possible to understand the mistaken payer J right as compensa-
tory, in that it makes good the loss caused to'him by’the gain to the other.
Some systems do take that compensatory view, addmg umnedlate[y that
the loss which is recoverable is capped by the gain fo the other. For
example, the new Dutch Civil Code says the enrichee must ‘make repar-
ation for the damage suffered by [the claimant] . . . up-to the amount of
his enrichment® 2! This means that the claimant recovers his loss up to the

* maximum of the other’s enrichment, which in turn is but one way of

saying that he recovers the other’s gain so far as it constitutes a loss to
himself. There are two crucial comments which require to be made on
this approach. )

The first comment is that the premiss of this capped-compensation
analysis is one which in German law is robustly rejected. It assumes that .

- there is a good cause of action only where and to the extent that the

claimant in unjust enrichment has suffered a loss. Once a given jurisdic-
tion has decided that the claimant in unjust enrichment is definitively and
exclusively a person who has suffered a loss corresponding to the enrich-
ment of the defendant, then, and only then, ¢an it choose to describe his
right as a right to have that loss made good. This is a very difficult and
sensitive issue. We will see that such evidence as there is indicates that
English law shares with German law the view that the claimant need not
be identified as a person who has suffered a loss.

¥ ook 6 article 2r2.1: is verplicht . . . diens schade te vergoeden tat het bedrag van zijn
verrijking’, The transfation is taken from PPC Haanappel and E Mackaay, New Netherlands
Civil Code, Patrimonial Law (Klower Deventer 1990) 324.
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This will be discussed in Chapter 4, because it goes to the meaning of
the phrase at the expense of” or, more accurately since that phrase takes

its meaning from its function, to the nature of the required connecuon :

between the claimant and the enrichment which Lie wishes to recover.”
To adopt the capped-compensation approach simply because it happens
to fit the core case would illegitimately close down the discussion of that
issue and create insuperable difficulties for the cases which mdlcate, albeit
intuitively rather than after full and open argument, that ‘the English
choice has already fallen in line with that of the German law.

The second comment is no less important, If claims in unjust
enrichment are regarded as recovering loss—compensation—it has to be
loss capped by the defendant’s gain. Even the systems which do use the
capped-compensation approach insist on the cap. That tautology has to
be emphasized, because the very words ‘loss’ and ‘compensation’ are
inimical to the raison d’éire of the law of unjust enrichment, and at their
mention the cap is therefore instantly indispensable. This third kind of
causative event has to be recognized as distinct from others precisely
because very slight facts raise a strict liability to surrender an cxtant
enrichment. Their very slightness means that they cannof support any
claim that the enrichee should answer for consequential loss suffered by
the claimant. It may well be that, because I paid you £50,000 which I
thought T owed and did not, ¥ could not save my business from receiver-
ship, or could not feed my cattle, or could not take shares in what turned
out to be an immensely successful goldmine. Such losses are totally

beyond the range of the slight facts which will entitle me to recover the

£50,000. The strict Jiability in unjust enrichment is tied, as we ‘have
seen, to extant enrichment. The very slight facts not amounting to
wrongs or contracts go no further than to require the relocation of
extant gains.

If Dr Kremer is a reliable thness not only Gummow J but the whole
High Court of Australia is embarking on an experiment in which there
will be no law of unjust enrichment.” If so, of all jurisdictions Australia
will pay the highest price for the common law’s predilection for hiding its
law of unjust enrichment.in unsuitable places. This time the intention
seems to be to bury it on the edge of the law of civil wrongs. There it will
accede to the law of equitable compernisation for unconscionable conduct.

7 Be[ow, 77-83.
B Kremer (n 10 above) 188. At 189 a residual role is envisaged for it ‘at a visceral level’.
Such language is inappropriate, indeed inapplicable to this causative event.
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But unjust enrichment does not require unconscionable conduct, except,
meaninglessly, ex post.** And the slight facts which create rights to restitu-
tion of unjust enrichment make no case at all for compensation of loss
save so far as the loss is capped by gain, Hence any system which attempts
to do without a law of unjust enrichment is bound sooner or later to have
to reverse out of the cul-de-sac in which it has placed itself.

The third kind of causative event beyond contract and wrongs,
exemplified in the mistaken payment of a non-existent debt, really is
both foundational and. distinet. Tt-cannot b8 done without. And its strict
restitutionary liability is unequivocally tied to the relocation of gains, It
would be a painful and expensive irony if, just as English law is finally
managing to retrieve the disraptive error of hiding unjust énrichment
in contract and trusts, another great common law jurisdiction were
deliberately to conceal it in the law of civil Wron;g;s. y

* Above, 5-6. J



2.
Three Maps

The mapping metaphor was used by Blackstone, In 1756, in his imaugural
lecture, he said that the duty of the ‘academical expounder of the laws’
was to make clear how the various parts of the law fitted togethes:

He should consider his course as 2 general map of the law, marking out the shape
of the country, its connexions and boundaries, its greater divisions and principal
cities: it is not his business to describe minutely the subordinate Jimits, or to fix
the longitude and latitude of every inconsiderable hamlet.! .

This chapter is concerned with three maps which together show where
unjust enrichment belongs and how it is itself divided. Unjust enrich-
ment is a causative event. That is, it is an event from which rights arise.
The first of the three maps fixes its relation to other categories of the
same kind. The second relates those event-based categories, and unjust
enrichment in particular, to the law of obligations and the law of property.
These are not categories of causative event but of responses to events.
The third map raises the level of magnification so as to expose the layout
of unjust enrichment itself.

To require 2 good map of the law is by metaphor to insist on sound
classification. Classifications answer questions, Where do animals live?
Some are aquatic, some terrestrial, some amphibious, others (like tape-
worms) live in other habitats. What do animals eat? Some are omnivor-
ous, some carnivorous, some herbivorous, and others eat other things.
‘When different classifications are combined, a complex hierarchy results,
each level dividing according to its own criterion. The hierarchical com-
bination can be undone. That is to say, one can revert to a series of single-
question classifications.

Flawed classification is a source and symptom of intellectual disorder,
and there are common flaws of many different kinds, Most obviously, 2
classification is flawed if any term at any one level is part of an answer to

! Sir William Blackstone, Commentaries on the Laws of England vol 1 (1765) 35 [facsimile
of the first edition (University of Chicago Press Chicago and London 1974)]. )
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an alien question, as where ‘herbivorons’ appears in the division by
habitat, Equally bad is the flaw which occurs when, even though all the
terms answer the same question, one of them is or may be-a sub-set of
another, as where ‘arboreal’ is included in the classification by habitat
without any limit being imposed on ‘terrestrial’,

A, THE FIRST MAP: EVENT-BASED
CLASSIFICATION - 7~

From what events do rights arise? All rights which can be realized in
court arise from some event which happens in the world. In the previous
chapter we identified unjust enrichment as the generic conception of one
causative event from which restitutionary rights arise. We bumped from
time to time into other causative events such as; contracts and wrongs,
which form. the two best known categories. This seczron briefly gives a
more complete pictare of the classification of rights b}r reference to their
causative event.

I. FOUR COLI'JM,NS

Rights always arise either from manifestations of consent or from events
which operate independently of consent. Manifestations of consent
include, above all, contracts, declarations of trust, conveyances, and wills.
Events which operate independently of consent are wrongs, unjust
enrichments, and miscellaneous others. Every wrong is a breach of duty,
but in our legal system the event-based category of wrongs has rarely
been visible in its entirety because it has traditionally.been broken up into
sub-sets according to a different criterion, namely the.source of law
" which recognized the duty broken by the wrongdoer.
- Instead of one category of civil wrongs we have therefore had fons, and
- these four have not lived in close proximity to each other. The four are
* torts, equitable wrongs, breaches of statutory duty not amounting to a
.tort; and breaches of .contract. Torts are breaches of duties directly
“imposed by the common law. In the other cases the primary duty is
" imposed by equity (meaning by the law descended from the Court of
. Chancery), by statute, or by the parties’ own-contract. The primary rights
and duties arising from contract are not to be confused with the secondary
rights and duties arising from the wrong of breach of contract.

After manifestations of consent and wrongs come unjust enrichments.
‘These have already been iniroduced as including all events materially
. identical to the receipt of 2 mistaken payment of a non-existent debt.

¥

I
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The defendant is enriched at the expense of the claimant and there is in
addition a reason, not being a manifestation of consent or 2 wrong, why
that enrichment should be given up to the claimant. There are acquisi-
tive wrongs and hence there are cases of wrongful enrichment, but an
unjust enrichment is never a wrang. If the claimant relies on the facts
in their character as a wrong, his cause of action arises in the law of
Wrongs.

Finally, there is a residual miscellany of events which fall outside
the previous three categories. When a ship is holed and in danger, the
obligation to pay a salvor a reward for saving it or its cargo arises from
successful rescue. Negotiorum gestio (uminvited interventon in the affairs
of another) alse belongs in the residual miscellany. It has a paragraph to
itself below. Liability to pay tax arises from a range of taxable events. The
Iist of miscellaneous events beyond the three nominate heads need not be
farther investigated here. This is just 25 well since to enumerate all its
members requires encyclopaedic erudition. Awareness of the existence of
the residual miscellany is nonetheless important, to keep at bay a trouble-
some and incorrect supposition that every causative event must fit into
one or other of the three nominate categories. _

That error can do a number of different kinds of damage. The worst is
its tendency to undermine attempts to describe the law of unjust enrich-
ment, Gummow J, for instance, has attacked those who think it worth-
while to work in the field of restitution of unjust enrichment. He says that
they encourage a futile search for a single explanation of ‘all obligations
which are neither contractaal nor tortious in nature’?

Here he hits out at an imaginary enemy. The law of restitution was
indeed slow to recognize its multi-causality, but even the books on restitu-
tion did not claim to have hit upon a single explanation of every liability
beyond contract and tort. That is all the more evident in the case of the
law of unjust enrichment, which deals with only one of the generic events
which gives rise to restitution, It claims only to reduce the size of the
residual miscellany beyond contract and tort by taking out of it one more
nominate event-based category. The remaining miscellany is ‘miscel-
laneous. Gummow J is obviously right to insist that no single generic
description can capture all the causative events within it.

Of the borderline cases which in the end need to be confined to the
miscellany, one Important example is negotiornm gestio which, translated

*The Hon Justice WMC Gummow AC, foreword- to TD Jackman, The Farietizs of
Restitution (Federation Press Sydney 1998) iv.
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literally, means management (gestio) of the affaivs (megotiorum) of another
(understood). It is convenient to use a looser translation and to speak of
uninvited intervention in another’s affairs. In the parable of the Good
Samaritan, the Samaritan was prompted to intervene simply from his
sense of neighbourly duty to the unconscious victim of the robbers?
Roman law, followed in this by its medern civilian successors, tosk the
view that there should be a legal regime for such interventions, in part in
arder to avoid discouraging the giving of useful help to people not in a

" position to help themselves: ‘because nobody would look after their

affairs if there were no action to recoup his expenses.®

Negotiorum gestio is not properly regarded as a species of unjust
enrichment. There is no doubt that the intervener’s r1ght to reimburse-
ment turns on the utility of the intervention, not on its success. There is
no inquiry at all into the enrichment of the beneﬁcm-}y and hence no tie
between enrichment of the beneficiary and the amount he must pay. The
measure of recovery is not gain-based. Moreover, the event has wider
consequences. It binds the intervener to execute his intervention with
due care and skill and to surrender anythmg he obtains in the course of
his intervention. .

For more than a hundred years the orthodox docmne has been that
English law does not recognize these liabilities other than in a few
exceptional situations. That view always rested on an unsound founda-
tion.? It has also been eroded by the multiplication of exceptions. It may
be that the exceptions have now overwhelmed the supposed rule.

The interesting condition of the modern law cannot be explored here
because it does not belong within unjust enrichment. Even in relation to
the intervener’s right to reimbursement, negotiorum gestio belongs in the
fourth column of causative events, miscellaneous other events, not in the
third, unjust enrichment. Moreover, in the grid which is discussed
irmmediately below, the intervener’s right is not even a right to restitution.
It should appear in the compensation stripe, not in the restitution stripe,-
That being so, negotiorum gestio belongs neither in the law of unjust
enrichment (an event-based category) nor in the law of restitution
(a response-based category).

It is nonetheless true that, if English law really had no negotiorum
gestio, some particular instances of uninvited intervention would be found

? Luke 25~37. * Justinian, Tustitutes 3.27.1,

¥ The classic statement is to ba found in the judgment of Bowen L] in Falcke v Seottish
Itmperial Insurance Co (1886) 34 Ch D 234, 248, but the facts of the case were notappropriate
to test the wide negative which he declared.
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to conform to analysis as unjust enrichments, and those few cases would
then form the kernel of a much narvower doctrine of necessitous inter-
vention within the law of unjust enrichment. That is another story. It
cannot be pursued here. It may never be pursued, because, as has been
said, the old proposition' denying the intervener any general right to
rexmbursement has probably been swallowed up by its numerous
so-called exceptions,

Negotiorum gestic makes a brief appearance at this point only to
illustrate the need to keep the fourth coluran of the grid in mind and to
avoid overloading the third event-based column (unjust enrichment)
under the illusion that non-contractual, non-tortious causative events can
find no other home. Uninvited intervention is not a contract, 2 wrong, or
an unjust enrichment. It belongs in the miscellaneous fourth column. In
addition, the intervener’s right is not a right to restitution.

2. THE GRID?: STRIPES ACROSS THE COLUMNS

. Manifestations | Wrongs | Unjust Other Causative
of Consent Enrichments| Events
Restitution 1 5 9 . 13
Compensation | 2 6 10 14
Punishment | 3 7 11 15
Other Goals | 4 8 12 .| 16

{a) Four Stripes

The short version of the clagsification of nghts by causative events is
that every right which courts will realize arises from consent, from a
wrong, from an unjust enrichment, or from some other event. These
four categories include o mention of restitution. The reason is obvious.
They are categories which only appear when the question is, From what
events do rights arisef Restitution and compensation, by contrast, are
categories which appear when a different guestion about rights is asked,
What goal are rights intended to achieve when, with or without litiga-
tion, they are realized? Compensation is loss-based recovery: a right
to compensation is a right to have a loss made good. Restitution is
gain-based recovery: a right to restitution is a right to obtain a gain made
by the defendant. '

"(b) The Restitution Stripe: Multi-Causality

Three Maps .23

Different questions provoke different classifications, which cut across
each other. If we represent the four categories of causative event as four
vertical columns, the goal-based categories—1Iet us settle for restitution,
compensation, punishment, and other goals—must appear as horizontal
stripes. The boxes formed as the stripes cut across the columns do not
necessarily have any content. Sometimes they definitely have none. The
box at the intersection of punishment and unjust enrichment has no
content, The boxes should be regarded as asking questions. This box asks

whether the event unjust enrichment ever generates a right to punitive

awards. T'he answer is an emphatic ‘no’,

.

The grid depicts the multi-causality of restitution or, more accurately, its
potential multi-causality. As the restitution strife cx}‘ts across the four
event-based columns it makes four boxes, each of which asks whether
restitutionary rights are ever generated by that particular causative event.
In the consent box the answer is yes. If, having lost my purse, I ask you to
lend me £so0, the loan gives you a rastltutlonary 1'1ght which is by origin
contractual. The contract of Joan obliges me to give up value received.

Agam, if in response to my demands you hand over money which I
promise to pay back if it should furn out that you were not bound to pay,
you have, arising from contract, a conditional entitlement to restitution,
Again a publisher generally prorises’an author a percentage of the profits
from the book, thus incurring a gain-based liability from contract. Where
contractual rights to restitution exactly mirror the operation of the law
of unjust enrichment, there can be no recourse to the lgw of unjust
ennchment 7 .

As we saw in the last chapter when examples were given of rights to
restitution arising other than from unjust enrichment, the box formed by
the intersection of wrongs and restitution also has content. Instances
were given of restitution for breach of fiduciary duty, for breach of con-
tract, and for the tort of conversion.® The next box, at the intersection of
restitution and unjust enrichment, needs no discussion here. It is the
business of the rest of the book. It contains the receipt of the mistaken

& Sebel Products Lid v Commissioners of Customs € Exise [1949] Ch 409,

? Pan Qcean S lnppmg Lid o Creditcorp Ltd (The Trident Beauty) [1904] 1 WLR 161 (HIL)
where the peint is made more difficult by the vse of ‘rﬁt:tutwn to identify the cause of
action in unjust enrichment.

¥ Above, 12-16.
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payment of a non-existent debt and, with that core case, every event
materially identical to that central figure,

The fourth box, made by the intersection of the restitution stripe and
the miscellaneouns column, also has content. In negotiorum gestiv we saw a
fourth column event outside the restitution stripe. But there are also
instances of a right to recover a gain—hence within the restitution
stripe—where the relevant event is not a_contract, wrong, or unjust
enrichment. This is quite difficult and must take more than a line or two.
The fact that this box has content means that, even_after having elimi-
nated all cases of contractual restitution or restitution for wrongs as such,
you canmot jump from gain-based recovery to the conclusmn that you are
looking at a case of unjust enrichment,

One who earns £1,000 usnally owes the Inland Revenue a percentage
of that gain, say £400. The Inland Revenue has a gain-based right—a
restitutienary right according to the stretched meaning which that word
is made to bear in its role as a respectable synonym for disgorgement.®
This is restitution, but it is not restitution triggered by unjust enrich-
ment. The taxable event, income received, is not an enrichmenit of the
taxpayer at the expense of the Inland Revenue. Since the taxpayer makes
no promise to pay and commits no wrong in earning income, the causative
event belongs in none of the first three columns.

Another restitution-yielding event which belongs in the fourth column
is the judgment of a court. All the four boxes made by the restitution
stripe as it crosses the event-based columns are boxes of rights which,
until they are realized, remain birds in the bush. If it comes to litigation,
the judgment will generally order the defendant to comply with the right
which-the claimant has asked to be-realized. Thus, where a claimant
establishes a right to restitution arising from a wrong or from an unjust
enrichment at his expense, the court will generally order the defendant to
give up the money value of that gain.

If the defendant remains recalcitrant, the process of execution of
judgment will finally turn the bird in the bush into a bird in the
hand. The right exists before the judgment which replicates it, but tech-
nically the judgment novates the original right, That is to say, it extin-
guishes the right brought into court and replaces it with another born of
the judgment itself. Although its content may be identical to that of the

right brought into court, the right which goes to execution is the right
created by the order of the court.

* Below, 2811,
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A more difficult example which also belongs in the fourth column is the
receipt of a thing owned by ancther. Suppose that your car is stolen and
comes into my possession. Your interest in the car may have arisen from
consent, or from a2 wrong, or from an unjust enrichment, or from some
other event. Whatever its origin, your property interest in the.car gives
you a-right to possession, and my coming into posscssion puts me under
an obligation to surrender possession to you. This is true even if I have
committed no wrong. Hence, my coming into possessjon-is not a second
column event, for it may not initially be a wrong, although it will rapidly
become one if I fail to comply with my obligation to surrender possession.

An honest finder commits no wrong “while intending to honour his
obligation to surrender possession to the owner.' It is not a third column
event either. That is, it is notan unjust enrichment. ‘When you assert your
title you are asserting that the car is not my asset put ’yours or, in other
words, that it is part of your wealth, not mine. To base your claim on
unjust enrichment, which you can do, you have to renonnce your title.
You have an election. You can either insist on your title and thus deny my
ennchmcnt or forego your title and treat me as unjustly enriched at your
expense." .

This relatively stralghtforward picture of a column fonr event within
the restitution stripe is complicated by the fact that, if and when it comes
to litigation; a claimant rarely stands directly on his proprietary interest.
The common law knows no claim of that kind in relation to chattels. In
the case of the car, therefore, it is probable that you will sue me for the

. wrong of conversion, in the second column, Conversion, as we have scen,

is a wrong which entitles you to either compensation or-restitution.
Alternatively, you may sue me in unjust enrichment for the value added
to my wealth, If you do that, you will be renouncing your title, for you
cannot say that I am enriched while at the same time insisting that the car
forms no part of my wealth. In effect you are driven into the law of
obligations in order obliquely to protect your proprietary interest. You
have to appeal either to an obligation arising from a wrong or to an
obligation arising from unjust-enrichment.'?

On the chancery side matters proceed differently. There the claimant
can directly assert his entitlement under a trust and, so long as he is
entitled to the entire beneficial interest, he can demand that the defendant

¥ Compare Costello v Chief Constable of Derbyshire [2001] FWCA. Civ 381, [2001] 1 WLR
14377 (police lawhilly in possession for forensic purposes).
U Below, 64-3. ) 2 Below, 66-8.
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be ordered to transfer the legal tile. The column in whicéh his claim arises
depends on the event which created the trust which he alleges.

© Most trusts arise from declarations of trust accepted by the trustee. The

asgertion of an interest under a trust created in that way will clearly
“belong in the first column, which conrains all rights arising from mani-
festations of consent, The different modes, direct and indirect, of
protecting property in litigation will be discussed in more detail later in
this book.”® The matter has crept in here only because we have been

- discussing the different causative events from which rights arise ind one

such event on which we paused was the defendant’s coming into possession
of something belonging to the claimant.

B. THE SECOND MAP: PROPERTY
AND OBLIGATIONS

Rights realizable in court are responses to events. We have secen how
they can be divided according to their different causative events, They

. can be divided by many other criteria. If a question is asked as to their

goals, the answer is that they aim at restitution, compensation, punish-
ment and other poals. If a question is asked about the source of law
responsible for their recognition, the answer is that some were recognized
by the courts of common law, some in the chancery, some in admiralty,
some by Parliament, and others by other sources. However, their causa-
tive events aside, the most important division arises from the question
about their exigibility. Exigibility #s demandability. Against whom can
vights be demanded?

I. RIGHTS IN PERSONAM (OBLIGATIONS)
AND RIGHTS IN REM (PROPERTY)

The answer is that some are rights iz persongm and some are rights in rem.
Rights in personam are in principle demandable only from the person
against whom they originally arose’or someone representing that person,
while rights ## rem are in principle demandable wherever the res (the
thing) is found and hence against anyone who has it or is interfering with
it. The phrase ‘in principle’ leaves room for contrived departures from

these starting points. Thus a right #z rem can be cut off in the interests of .

the security of transactions in some or all cases of bona fide purchase.
And under particular conditions a right in perspnam can be made to

3 Below, 54-8, Chapter 8.
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simulate the behaviour of a right i rem so as to be demandable against a
third party. .

Rights in personam are rights that a person make some performance,
exigible against that person. A right that a person should do something is,
when looked at from the other end, an obligation incumbent en that
person to do it. That perspective has always dominated our choice of
vocabulary. Hence the law of rights #u personam is better known as the law
of obligations. Obligations are not events. They are responses to events.
All rights which can be realized in court are responses to events. What
holds for the set, holds for the sub-set of rights in personam, rights.
exigible against the person under the correlative obligation.

The law of obligations coordmates with the law of property. Obliga-
tions and property are the two pillars of private law. Just as the law of
obligations is the law of rights in personam, the law pf p froperty is the law
of rights in rem. Ownership of a thing, for example follows the thing
owned. My wedding ring when stolen remains mine evcn when, Jater, you
buy it from =z shop. A lease of land is likewise a property right, The land
does not move, but whoever comes to the land must recognize the interest
of the lessee, A charge by way of legal mortgage behaves in the same way.
A right of way created as an easement likewise binds all those who sub-
sequently come to the servient land, There is a finite number of rights
which can take effect in rem. Synonymously, there is a numerus clausus of
property rights;

‘We use “property” in more than one sense. It frequently operates as a
synonym for wealth. In that usage property includes obligations. A right
in persongm to be paid L1,000 is an asset. It is property when-property is
wealth. In the stricter sense in which there is always a'tacit contrast
between property and obligations the law of property is the law of nghts
in yem. In this book references to property rights or proprietary nghts
and every use of the language of property should be understood in
that narrower sense. The same assumption underlies every law school

- syllabus which offers a course in property and separate courses in the

event-based sub-sets of the law of obligations. Thus, if there is a course
in contract and a course in property, ‘property’ is being used in the
narrower sense, as the Jaw of rights in rem as opposed to the law of rights
in personam.t

¥ The tendency to blur this distinction and the danger of doing ¢ form the theme of
A Pretto, The Boundaries of Personaf Property: Shaves and Sup-Shares {Oxford D Phil Thesis
2002}, Dr Pretto was my supervisee. The supervisor, as often happens, learned much more
than he taught.

3
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Property and obligations are thus sub-sets of rights realizable in
court which emerge in answer to the question against whom rights
are demandable. Prudence might suggest the need for a residual third
category, but the words ‘realizable in court’ probably render that unneces-
sary. There are indeed other rights good against everyone, such as the
right to reputation or to bodily integrity, which are neither in rem nor in
personam, but they are never directly realized in court. They form the

superstructure above wrongs,-and it is the wrong consisting in their .

infringement which immediately generates rights which are realizable
in court, I have a primary right to bodily integrity, which you infringe
when you hit me or carelessly drive over my foot. It is the secondary right
arising from the wrong that is brought into court. So, when you have run
over my foot, I assert my right i personam that you pay me compensation
for the infringement of my primary and solely superstructural right to
bodily integrity.

2, UNJUST ENRICHMENT AND THE LAW OF OBLIGATIONS

‘When we.combine classification of rights by exigibility (rights f# rem and
rights 1 personam) and classification of rights by causative event (consent,
wrongs, unjust enrichments, other events) we have to create a hierarchy.
The question is which to start with, Should the first level divide by events
or by exigibility? There is no logically correct answer, It is merely a
matter of convenience. Throughout the European tradition, the practice
is to make exigibility dominant. So, at the first and highest level the
summa divisio is between property and obligations.

(a) The second level: obligations and their causative events

One level down, within obligations, we turn to the division by causative
events. As a matter of history it proved relatively easy to see that every
obligation arose from 2 manifestation of consent, from a wrong, or from
one of 2 jumble of other events,”* Unjust enrichment ultimately emerged
much later in the long struggle to reduce the residual jumble. In the
common law it is only emerging now. Its identification adds one more

S Already clear in Gaius in the second century AD: Digest 44.7.1 pr (Gaius, Res
Cottidianae) amplifying Gaiuvs, Institutes 3.88-0x. For further discussion see below, 268—0.

Y% On the role of Grotius (1583-1645) in this: R Feenstra, ‘Grotius’ Doctrine of Unjust
Enrichment as a Source of Obligation: Its Origin and Its Influence in Roman-Dutch Law' in
E Schrage (ed), Unjust Enviclment: The Comparative Legal History of the Law of Restitution
{Duncker and FHumblot Berlin 1995) 197. For the earlier period J Hallebeek in the same
volume §o—~121.
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nominate generic category of causative event and reduces the size of the
residual fourth category. Every obligation arises from consent, from a
wrong, from an unjust enrichment, or from some other event. A person
who receives a mistaken payment of a non-existent debt is unjustly
enriched, and from that unjust enrichment he comes under an obligation
to make restitution: :

This is as yet Iop31ded Wc have made no second: level statement for
property rights, That is matter -for the next sub-gection. Otherwise
there is no mystery here. It is only necessary not to be distracted by
the switch between obligations and rights in personam. We have taken
precautions against confusion. The law of obligations is synonymous
with the law of rights in personam. A right in personam held by one person
correlates with an obligation in another. Although the category is
predominantly named from the latter perspecuvp} it remains a sub-set
of rights. What is true of the set is true of the sub-sét. We have already
established that all rights realizable in court can b€ classified by these
cansative events. The same is true of rights in personam or, synonymously,
" obligations, | .o

(b) The English Curriculum in the 215t Century i
Our hierarchical map looks like this: rights realizable in-court are either
personal, forming the subfec.t-matter of the law of obligations, or pro-
© prietary, forming the subject-matter. of the law of property; personal
rights arise from consent or independently of consent, and, when
independently of consent, from wrongs, from unjust enrichment, or from
miscellaneous other events. To what extent is this reflected in the law
school curriculum? There are courses on property, in practice often con-
fined to one res, namely land. There are also always courses on two of the
sub-sets of obligations, namely contract and tort, those being slightly
restricted versions of consent and wrongs. There are as yet nno courses at
ali on unjust enrichment.
" ».Unjust enrichment has to be found, if at all, in the books and courses
on restitition. Unjust enrichment is one of the events which' triggers
rights to restitution. Although restitution has for some years been
required by the professions as part of a‘qualifying faw degree, it makes no
more than an interstitial appearance in most undergraduate curricula.
There are a few full conrses on that response-based subject, but they are
fnostly found only at the postgraduate level. Within them, some do and
some do not distinguish clearly between unjust enrichment and other
events giving rise to restitutionary rights.
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The gap in the curriculum is reflected in the law library. The first
paragraph of this book remarked that unjust enrichment, however neces-
- saty, was an unfamiliar category of the law. Its work has been done after a..
fashion, but incoherently under obscure names and illegitimately
borrowed explanations. At this end of the law of obligations, the process

of rationalization has fallen 2 century behind schedule.

This end of the law of obligations includes the residual fourth category

of ' causative events, They do not lend themselves to either books or
courses. Judgments are discussed in works on civil procedure and on
res judicata, also to a certain extent under the slippery title of ‘remedies’.
‘Tax lawyers deal with one substantial sub-set, namely all those obliga-
tions arising from taxable events, The miscellany could indeed be sub-
stantially narrowed if we used a five-term classification: consent, wrongs,
unjust enrichment, taxable events, and miscellanegus others. A book on
uninvited intervention in the affairs of another, covering both snegotfornm
gestio and salvage, would create a sixth head. It is in the nature of a
residual miscellany to yield up ever smaller nominate categories. Tidying
up the non-contractual, non-tortious end of the law of obligations means
being aware of the residual miscellany; it cannot mean looking for some
unifying theory. The miscellany is miscellaneous.

3 .‘ UNJUST ENRICHMENT AND THE LAW OF PROPERTY

It is possible to confine the operation of unjust enrichment to the law of
obligations. Civilian systems make that choice. They say it generates only
rights in personam. One effect is that claimants in unjust enrichment,
having enly personal claims, all become umisecured creditors. As against
an insolvent enrichee, they have to join the miserable crowd waiting to
share pro rata the scraps left over after the secured creditors have been
satisfied. One scholar has argued that English law ought to make the same

choice and move as quickly as possible to the position in which unjust-

enrichment generates only personal claims,"” The form of the argument
shows that that is not the present law. In English law unjust enrichments
do currently also give rise to property rights in some, but not all, cases.

(a) The Shape of a Categorical Error

A system which confines unjust enrichment to the law of obligations,
allowing it to trigger only rights #n personam, creates a monopoly of

7 W] Swadling, ‘.Pmperty and Unjust Enrichment’ in JW Flatris (ed), Property Problems
sfrom Genes to Pension Funds (Kluwer London 1997) 130.
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choice, not a monopoly determined by logic. Unfortunately, in recent
years just as the need for a rational law of unjust enrichment has begun to
agsert itself, 2 contrary view has begun to take root. In some quarters
property and unjust enrichment have been presented as categories which
are muiually exclusive as a matter of Iogic. That is an error, which
confounds the true relationship between unjust enrichment and property.
A little time must be taken to weed the error out.

Once one combines different classzﬁcatmns ina hlerarchy, one must
not forget that each level divides according to its own criterion. This
means that it is almost invariably. unsafe to suppose an exclusive logical
opposition between categories at different levels. Nobody would dream of
saying of a given case that it belonged to the law of obligations and
therefore not in the law of unjust enrichment, That would contradict the
empirical facts. It would also be logical nonsense, ? could not say of a
given animal that it was terrestrial and therefore not }:armvorous

Categorical errors of that kind are in fact never seen in relation to
unjust enrichment and obligations, But it is exactly this kind of error
which has for the moment taken 2 firm but‘flawed grip on orthodox
doctrine as to the relationship between unjust cnrichment and property.
Very distinguished lawyers have begun to allow themselves to assert that a
given case or question belongs in the law of property as opposed to the
law of unjust enrichment, Yet, property and obligations are coordinate
categories: rights divided by exigibility. What is obvious about the rela-
tionship between unjust enrichment and .obligations (rights in personam)
should be equally obvious of unjust enrichment and property (rights
in rem). Unjust enrichment is the generic description .of an event
from which rights arise.. Commonly those rights are in personam and

" hence obhgatlons. Sometimes, however, the rights generated by unjust
- entichment are in rem, property rights.

The relationship between unjust enrichment and the law of property is
formally the same as the relationship between unjust enrichment and the
law of obligations. Property rights, like obligations, are a sub-set of rights
realizable in court. What holds for the set holds for the sub-set. As every

right, so every property right must arise from consent, from a wrong,

from an unjust enrichment, or from some other event. Although every
property right must arise from one of these events, it does not follow
that every one of these events must generate one or more property rights,
‘We have just accepted that some systems choose not to ajlow unjust
enrichment to generate any property rights and that one scholar thinks
that English law should follow suit,
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(b) Non-Consensual Property Rights

Non-consensual property rights arise from wrongs, unjust enrichment
and other events. If T paint my car with your paint, the paint accedes to
the car and becomes mine. Similarly, if T make wine from your grapes, the
wine is mine. These are fourth category events. They belong in the
residual miscellany. We know from Aitorney-General of Hong Kong v
Reid, if we did not know it before, that there is at least one acquisitive
wrong, namely breach of fiduciary duty, which generates a proprietary
right.”® "There the Hong Kong government acquired an equitable bene-
ficial interest in bribes taken by a corrupt prosecutor in breach of his
fiduciary duty. Having a property interest in the bribes, it was then able
to claim such an interest in their traceable product, the farms in New
Zealand in'which the bribes had been invested.

The proprietary response to wrongs is rare. An opponent might con~
deron it on all sorts of grounds but not on the ground that it was a logical
impossibility. In Chase Manhattan Bank NA Ltd v Tsrael-British Bank
(London) Ltd" Goulding ] held that a mistaken payment, the central
example of an unjust enrichment, generated both personal rights and
equitable proprietary rights. Again, all sorts of criticisms might legitim-
ately be made of that decision, except that it was @ priori impossible for 2
mistaken payment to cause the second of these different respdnses. As
x.vith wrongs, whether an unjust enrichment generates proprietary rights
is a matter of choice, not logic. A system may ar may not reverse unjust
enrichment by means of allowing the everit to generate a proprietary right.

(c) Foskert v McKeown

The House of Lords appears nonetheless to have endorséd just such a
logical exclusivity between property and unjust enrichment, In Foskeit v

McKeown™ the question was whether beneficiaries of 2 trust could claima .

proprietary interest in assets-obtained with money stolen from the trust.
To simplify the complexities of the case itself, suppose a trustee steals
£ 100,000 from the trust, puts it into his bank account at a time when the

% [1904] 1 AC 324 (PCNZ). The question whether this case, departing from Lister & Co
v Stubbs (18go) 45 Ch D 1 (CA), represented English law applicable at the levél of the High
Court was answered in the affirmative by Lawrence Collins J in Daraydan Holdings Ltd v
Solland International Ltd [2004] EWEC 62z (Ch) [78]-{87]. :

¥ [1981] Ch 105 (Ch). The outcome is reinterpreted in Fesideutsche Laudeshank Giro-
zamra.le o Islington LBC [1996) AC 669 (HL) 714 (Lord Browne-Wilkinson), Forthright
extra-judicial criticism by Lord Millett: The Rt Hon Sir Peter Millett ‘Restitution and
Constructive "Trust’ (1998) 114 LQR 399, 412-13.

¥ [2001] 1 AC Y02 (HL).
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account stands £50,000 in credit, then empties the account and uscs
the £150,000 to buy himself a Rolls Royce. Can the beneficiaries take a
proprietary interest in the Rolis Royce? The House of Lords held that
they can but insisted that that answer.belonged to the law of property, not
the law of unjust cnrichment. With the support of Lord Browne-
Wilkinson and Lord Hoffmann, Lord Millett said, “The transmission of a
claimant’s property rights from one asset to its traceable proceeds is part
of our law of property, not of the law of unjust enrichment,’!

One reason for this unfortunate opposition”was reliance on what can
conveniently be called the fiction of persistence. Their Lordships thought .
that it was correct to say that the claimants’ original right in the original
asset simply persisted in, or was transmitted to, the substitute. The same
idea lurks in the civilian phrase ‘real subrogation’, which means ‘thing
substitntion’, Real subrogation rests on an image fn v}'hich a property
right resembles a-single fishing line which can hook oné fish after another.
The Rolls Royce which replaces the trust money is then just the pike
which is hooked after the perch. The right, which is the ‘fishing line,
remains the same throughout. . ;

The effect of the fiction of persistence is to assert that the right in the
substitute, the Rolls Royce, is the very same right as the right in the
pilfered money. Hence the cvent from which the right in the Rolls Royce
arose was the original declaration of the express trust from which the
moaney was stolen. The fiction conceals the need to find and reflect upon
any other causative event and, in particular, upon the event which consists
in the non-consensual substitution. '

In contrasting the categories of property—a category of response—
and unjust enrichment—a category of causative event—their Lordships,
in the grip of the fiction, must really have intended to contrast causative
events. They must have intended to say that the property right in ‘the
substitute arose from the orjginal declaration of trust, not from any other
event and in particular not from unjust enrichment. :

The element of fiction is evident, It is odd to say that a right in a car
about which at the time nobody knew anything arose from a declaration
of trust of money. It is even more odd when the right itself mutates. The
claimant has a choice in relation to the substitute whether to take 2
beneficial interest proportionate fo his involuntary contribution or 2
security interest for the amount of that conribution.

H[z001] 1 AC inz, 127; 132. Lord Browne-Wilkinson afd Lord Hoffmann used simnilar
langeage: rod-o, 132

fad
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Fictions express faith in the existence of a true but presently elusive
explanation. The elusive explanation has to be found.” For the moment,
however, all that matters is the proposition, scemingly denied by their
Lordships, that the law of property is a category of response of the same
nature as, and coordinate with, the law of obligations. There can be no
logical opposition between such categories and their cansative events. A
right in rem can arise from unjust enrichment, just as can a right in
personam. When it does, it belongs equally to the law of property and to

- the law of unjust enrichment, no less than a right i personam to recover
a mistaken payment belongs equally in both the law of obligations
and the lew of unjust enrichment, and a lion is both terrestrial and
carnivorous.

(d) Academic Support: the Virgo Position

There is no doubt that their Lordships were deeply influenced by
the work of Mr Virgo of Cambridge University. His important. book
does indeed contend that property rights can nevér arise from unjust
enrichment. It is definitionaily impossible for them to do se. For him,
therefore, it makes perfect sense to talk of ‘property, therefore not unjust
enrichment®® Mr Virgo’s position reflects complex and not fuily
resolved problems in this area, but in the extreme form in which he
p'resénts the proposition it must certainly be incorrect,

If my wedding ring is stolen and passes to you in circumstances in
which title remains in me, it is indeed impossiblé to say that my title arises
from your unjust enrichment. It arose before you came into the story, The
ring became mine when my wife gave it to me. The consensual causative
event which explzins why my ring is mine remains unchanged even
though the ring is now in your hands. The passive survival of my title
prevents your enrichment, There is no new right, no active response to
unjust enrichment. Suppose, however, that the circumstances are such
that title passes. I make a gift to you of an antique'silver spoon, Let it be
that there was a mistake induced by an innocent misrepresentation on
your part, with the consequence that property passed at law while the

2 A Burrows, ‘Propnctary Restitution: Un.mashng Unjust Enrichment® (z001) 1y LQr
412, The article (i} rejects the fiction and (i) insists, rightly in the present author’s view, that
the truth is that the relevant event is unjust ensichment. Not everyone who accepts (i) akso
accepts (ii). Mr Swadling would place non-consensual substitution in the fourth category
which is ‘miscellaneous other events: W Swadling in P Bicks (ed), English Private Law
(OUP Oxford 2000 with annual supplements) [4.430]-[4.481].

B G Virgo, The Principles of the Law of Restitution (OUP Oxford 1999) 1517, & 92.—601.
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mistake nonetheless rendered the gift invalid and left you unjustly
enriched at'my. expense.

Nothing prevents a-system which chooses to do it from reversmg this
enrichment by means of a proprietary right. If it purported to confer on
me exactly the same kind of right as I had before, it would be merely
contradicting the proposition that propertyhad passed. That is the case
of the ring, and to that extent Mr Virgo is right: it is impossible to
respond to an-unjust enrichment by re—creatmg the same proprietary
right as was previously held by the claimant. But if the law confers a new
and different proprictary right, as by giving me a new equitable interest
which I never had before or by conferring on me a power in rem to vest
the ring in me, that new right in rem indisputably arises from your unjust
enrichment and in order to reverse it. We will see in Part IV that English
law does respond to unjust entichment in this matiner.) If it is true that a
tide is running against that kind of proprietary rcsppnsc, it is a tide of
policy, not logic, and so far it isa tide of policy which is;insufficiently
informed.,

(€) Preventing and Reversing Unjust Enrichment ...
It is témpting to say that the law of property prevents unjust enrichment
and the law of unjust enrichment reverses it. That attfactively elegant
proposition is seriously inaccurate. It falls back into the error of seeing
the categories of property and unjust enrichment as being mutually
exclusive. All property -rights belong in the law of property. They are
what the law of property is about. A property right brought into existence
by an unjust enrichment, to reverse that unjust enrichment, belongs both
to the law of property and to the law of unjust enrichment. The relevant
contrast is not between the law of property and the law of unjust enrjch-
ment but between the survival of old proprietary rights and the creation
of new rights, whether in rem or in personam, for the purpose of reversing -
an enrichment. The passive survival of old rights in rem is preventative.
The active creation of new rights to undo ‘enrichment is the business of
the law of unjust enrichment. It is business done through both the law of
property and the law of obligations.

Professor Stoljar saw the law of unjust enrichment, which he preferred
to call the law of quasi-contract,” as an extension of the law of property.
There are a mimber of ways in which that proposition can be defended.

M 8T Stoljar, The Law of Quasi-Contract (2nd edn“Law Book Company Sydney 1980}
18, 250, B

-
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The strict liability in unjust enrichment does find its parallel in the
irrelevance of fault in the assertion of proprietary rights against defend-
ants in possession. But he went further. He constantly described quasi-
contractual claims as having a proprietary flavour or a proprietary

explanation. That language plays with, fire. The relationship between .

property and ‘unjust enrichment is complex and has been-made more
tense by persistent error. But the discussion in-the preceding pages
shows that it can be pinned down in terms of causative events and
responses to those events. Fo speak of the law of unjust enrichment as
‘proprietary’ in any looser sense can only blur the picture. Unjust
enrichment is an independent causative event which straddles the
analytical distinction between property and obligations, Some rights
arising from that causative event belong to the law of property and some
to the law of obligations.

This section has said, in the teeth of high anthority, that unjust
enrichment is an event which can and does generate proprietary rights—
rights in rem as opposed to rights in personam. Structurally the relation-
ship between property and unjust enrichment is the same as that between
obligations and enrichment. The really difficult question is when. That
question belongs to Chapter 8§, Unsurprisingly, given the confusions
introduced here, that Chapter will reveal some very unsettled case law.

C. THE THIRD MAP: INSIDE
UNJUST ENRICHMENT

‘We have been relating unjust enrichment to other better-known categories.
At this point we pass inside it. We are now concerned with the layout 'of
the law of unjust enrichment itself. Every case of unjust enrichment is
materially identical to mistaken payment of a non-existent debt. The
word ‘materially’ carries 2 heavy buxden. On the surface all the other
examples Jook different. The principal differences relate to the nature
of the enrichment, the nature of ‘the claimant’s relationship to that
enrichment, or the nature of the reason why the enrichment is unjust.

A category which is formed-around a core case will inevitably have
untidy boundaries. Ir is necessary to keep in mind the fact that the unity
and necessity of the law of unjust enrichment was long denied and is only
now being recognized. Even now it is still often more difficult than one
would expect to identify 2 member of the family, disguised as it is likely to
be in the deceptive language of the past. Individual figures have grown up
in isolation, as for instance money had and received, subrogation, and

Three Maps 39

rescission. Tt will be some time before there is agreement among lawyers
as to all the borderline cases. . s

The view taken here is that the terrain is not best mapped by trying to
achieve an overview of every known liability which, in whatever language
it was developed; might now be said to arise from unjust enrichment. On
the contrary, the better course is to emancipate the law from the welter of
earlier larignage and to insist that unjust enrichment be more abstractly
mapped in terms of the analysis to which every figure which really is
materially identical to mistaken payment of*a non-existent debt will in
fact conform. - -

Every liability in unjust enrichment answers to a five-question analysis
derived, with two necessary additions, from the full name of the event,
unjust enrichment at the expense of another. The map of the modern law
of unjust enrichment will be directly determined. by that analysis. The
old names of the individual figures wili be transééndéd and replaced by
this analysis. They do not make the map. They obscure it.zsl

I. THE FIVE-QUESTION ANALYSIS

Every problem in unjust énrichment.can be unlocked by asking these five
questions: (i) Was the defendant enriched? (if) Was it at the expense of
this claimant? (§ii) Was it unjust? (iv) What kind of right did the claimant
acquire? (v) Does the defendant have a defence? These ‘questions provide
the structure of the law of unjust enrichment and of the rest of this book.

The first three questions show. that an unjust enrichment has hap-
pened and 'they thus establish a prima facie cause of ‘action. The fourth
(vights) principally seeks to determine whether thé claimant’s restitution-
ary right is in personam or in rem and, if the latter, whether-it is immedi-
ately vested or merely a power to vest and whether, when vested; itisa
beneficial interest or a security interest. The answers to that question
have been rendered less than coherent by the long difficuly of seeing the
subject as a whole. In the days before they began to be pulled together by
the language of unjust enrichment, each centrifugal fragment became a

B The two chapters of Part VI, below, review the old, pre-unjust corichment warld.
They seck to explain 2 dozen or so difficult words and phrases which have hitherto bath
done the work and impeded it. In the judgments that vacabulary still competes with the
language of unjust enrichment. But muckh of it is now littie understood. Money bad and
received, for instance, is commonly invoked, as o formula with 2 function but no meaning,
The five-question inquiry will displace most of the old vocabulary. Some is still needed but
has to be more precisely understood. Part VI discusses the old terminology. Some readers
may prefer to read that discussion first. It doubles as.a spiecies of historical introduction to

the modern law.
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law unto itself. The aim, in relation to the fourth question, must now be
to come as near to a single regime as genuine differences between groups
of cases will ailow. There is a long way to go.

- It has become apparent in recent years that the fine tuning of the law of
unjust enrichment will fall increasingly to the fifth question (defences).
Restrictive interpretations of the cause of action have been relaxed as the
defenices have begun to take the strain. Provided the trade-off between
liberal grounds for restitution and vigorous defences is kept in mind, the
new strategy will do more sensitive justice. Here as elsewhere the sine qua
non of rational development is the capacity to grasp the unity of unjust
enrichment. Unless and until 2 contrary case is made the same defences
must apply to every variety of the event and to every kind of right arising
from the event.

The first three questions disentangle the three prmmpal elements of
the causative event. Question one {enrichment) and question two (at the
expense of the claimant) are dealt with in Part II. In the great majority of
cases neither is problematic, although when problems do arise they are
rather difficult, largely because they have not often been directly con-
fronted in the cases. Their importance could not be recognized other than
intuitively so long as unjust enrichment was not acknow]edged to exist as
an independent causative event.

Part III is the heart of the law of unjust enrichment. It deals with the
third question (unjust).. Its business is to explore the reasons why an
enrichment at the expense of the claimant has to be given up despite the
absence of any wrong or manifestation of consent to that effect. Again the
reader.may prefer to take things out of order. Part 11l is accessible even if
Part ILis postponed. Whether read in or out of order, it is not easy going,
The reason is that the last decade has twisted the kaleidoscope. The
pattern is not as it was ten years ago. The process of understanding what
has happened is only just beginning. It is exciting, but difficult. The final
function.of this introduction is to give 2 preliminary account of the way in
which the picture has changed.

2. UNJUST FACTORS AND ENRICHMENT WITH NO BASIS

Nearly two hundred and fifty years ago, in Moses v Magferlan,®® Lord
Mansfield turned to Roiman law to sort out one large sector at the non-
contractual end of the English law of debt. Debt is a category of response,
not 2 category of event. It is the sub-set of the law of obligations in which

% (r760) 2 Burr 1003, 97 ER 676.
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the obligation is to pay a fixed sum of money or a fixed quantity of
fungible goods. There are contractnal debts and non-contraciual debts,
‘The spectrum of debt-creating events stretches from, at the contractual
end, deeds, loans, sales, and leases to, at the non-contractual end,
mistaken payments, judgments, and taxable events.

In-Lord Mansfield’s time it was common ground, built into the

" English' forms of action, that one person became indebted to another

when he received money for the benefit of that other. Some answer
needed to be given to the question under what circumstances the law
would regdrd a Feceipt as having been of that kind, ‘“to the use of the
plaintiff>—as the old law expressed it. The answer which Lord Mansfield
borrowed was immediately copied by Blackstone in his Commentaries,
albeit embedded in 2 matrix of implied contract with an enthusiasm
absent from the original. Thls is the part w}uch Blackstone took from
Lord Mansfield’s judgment:” }

This is a very extensive and beneficial remedy, applicable to slmost every case
where the defendant has received money which ex aequo et bono he ought to
refund. It'lies for money paid by mistake, or on a consideration which happens to
fail, or through imposition, extortion, or oppression, or where undue advantage is
taken of the plamtlﬁ' ’s situation. -

A generation later Sir William Evans identified the Roman and more
recent civilian sources behind this clarification.” On that civilian founda-
tion and hedged in by the form of action which Moses had used, the
common law appeared to liave constructed a building of its own, which
was to be its law of unjust enrichment. The receipt. of ‘money which
ex aegtio et bons he ought to refund’ needs minimal adjustment to become

un]ust enrichment’. Sadly, by the beginning of the 20th century this
promising building had been completely overgrown by the vy of implied
contract. But it was not beyond reconstruction.

(a) Groups of Unjust Factors

The key to the English approach appeared to be the identification of
specific non-contract, non-wrong -reasons for restitution. Thus the
Mansfield/Blackstone presentation already enumerated mistake, failure

B Blackstone (n 1 above) 3 Commentaries 162. -

B Sir William Evans {tv), Pothizr’s Law of Obligations (Joseph Butterworth London x306)
vol 2, 378-81, of his Essays On the Action for Money Had and Received, on the Liw of
Tusurances, and on the Law of Bills of Exchange and P:’ommoo: Notes (Liverpool 1302) 48~9,
repr [1998] Restitution L Rev 1, 7-8, 25.
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of consideration, shades of fraud and pressure, and taking advantage of
vulnerable people. Developed over the years, this list of ¢ un;ust factors’
could be seen to fall into groups. -

(i) Intent-Based Unjust Factors

Most were variations on the nursery theme ‘I didn’t mean him to have it?
The full range divided in two, between unperfect intent and qualified
intent. Imperfect intent in turn broke down between no intent at all and
impaired intent. An intent to transfer might be re[evantly unpajred by
mistake, by illegitimate pressure or by reduced autonomy caused by a
relationship or by some personal disadvantage or from some other cause.
Qualified intent covered all those situations in which the claimant did
intend to make the transfer-but only on 2 specified basis, If that under-
Iying condltmnahty was not purged, the claimant could say, as in the cases
of impaired intent, that, in the events which had happened, he never
meant the defendant to be enriched,

(i) Deﬁﬂdant-&ded Unjust Factors .
At one time it seemed that it was essential to make room, alongside
the intent-based unjust factors,.for a fault-based and defendant-sided
category called something like ‘unconscienitious receipt’ or simply ‘free
acceptance’. That proved to be the result of muddled thinking. Professor
Bufrows was chiefly responsible for eliminatirig the defendant-sided
category®

Every supposed case turned out to be one in “which, 2 prima facie
unjust enrichment having already been established on other grounds, an
element of culpable knowledge was additionally required on the particu-
lar facts and for a particular reason. It might be, for instance, thit on some
facts the defendant could not be said to have been enriched unless he
knew that he was receiving a benefit offered in the expectation of
payment. Or, again, it might be that an element of culpable knowledge
was invoked to resirict restitution in a particular area to protect a coun-
tervailing interest, as for instance the need not to infantilize the aged. All
elderly people would find it difficult to deal with their property if it were
easy to obtain restitution for dementia.* There is no doubt that Professor
Burrows was right to eliminate this defendant-sided category.

¥ A Burrows, ‘Free Acceptance and the Law of Restitation’ (1988) o4 LQR 576. See
now A Burrows, The Law of Restitution {2nd edn Butterworths London 2002) 4027,

¥ More detail in P Birks, ‘The Role of Fault in the Law of Unjust Enrichment’ in
W Swadling and G Jones, fn Search of Principle: Escays in Honour of Lord Goff of Chicveley
(OUP Oxiford 1999) 235.
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One regrettable consequence of the error of creating this false category
was the belief that an unconscientious receipt could operate as an indica-
tion of both enrichment and unjust. That is no longer accepted in the
academic literature, but it has not yet been altogether cut outof the cases ™

(iii) Policy-Based Unjust Factors
The fault-based unjust factors being rcdundant there remained cases
inexplicable in terms of defective or qualified intent. It seemed posmble to
attrxbute all of them to the operation of speeific pohcles which required
enrichments to be giver up without regard to the quality of the claimant’s
decision to'make the payment or confer the benefit in question. Thus the
reason why an enrichment had to be given up might be the need to
reinforce governmental respect for the rule of liw or the desirability of
incentives encouraging withdrawal from illegal contracts

Although somewhat untidy, the two lists of i intent- based and policy-
based unjust factors seemed to work, and they had ffhe. merit of keeping
more or less in step withi the way lay people thought.

(b) Sme causa, No Explanatory Basxs .

Despite its r8th-century :foundation in Lord Mansﬁeld’s learning in
Roman law, the down-to-earth, pragmatic and in some respects backward
English law thus emerged from the heresy of implied contract in the
second half of the 2oth century looking very different from its civilian
equivalent. Although civilian jurisdictions differ as between themselves

* in many ways, they all use the same basic approach to the question which

asks when an enrichment must be given up even in the absence of con~-
tract or wrong. They divide enrichments between the explicable and the
inexplicable. An enrichment which has no explanation must be given up.
There is a limited range of recognized explanations. If the putative
explanation is invalid or if there never was even a putative explanation,
the enrichment is sine causa, it lacks the required explanatory basis and
must be given up.

The last decade has seen the most important serfes of unjust enrich-
ment cases ever to run through the English courts. They concerned the
consequences of void contracts and, in particular, of void interest swaps.

3 Yt recurs in Rowe v Viale of White Horse DC [zo03] EWHG 388, {2003] 1 Lloyd’s Rep
418. However the error did no harm, because in that case the Council seeking restitution
had knowingly accepted the risk that the recipients.of their services would not agree to
pay. No system would have allowed recovery, so that it was nat necessary to ascribe the
conclusion against liability to the absence of any free acceptance,

.



44 - Unjust Enrichment

They are explained and considered in Part II1.* There is no escape from
the conclusion that they adopted the ‘no basis’ approach. They do not fit
in the list of unjust factors. This cannot be shuffled off or absorbed as
though insignificant. It compels a radical re-orientation.

" (c) Incompatible Bedfellows

Disorder in the law of torts is largely due.to mixing incompatible
approaches. We have torts which are degrees of faulr, like negligence and
deceit, and we have torts which are infringements of protected interests,
like defamation, nuisance, interference with contractual relations, and
interference with goods. These cannot but cut across cach other. Hlistory
brought us to that confusion. Nobody could voluntarily have chosen it.
The law of unjust enrichment is young enough to haul itself out of a
‘'similar mess. The list of unjust factors and the inquiry into the existence
of an explanatory basis are two entirely different methods of determining
that an enrichment at the expense of another must be given up. Although
in the vast majority of cases they reach the same destination, the two
methods cannot be mixed or merged. Lord Hope of Craighead has
already encouraged an assimilation.”® But assimilation cannot mean
anything like the blind co-existénce of fault-based and interest-based
torts, and it cannot happen without marginally changed outcomes.
Comparatists have seen this crisis coming. Dr Meier has repeatedly
made a powerful case for the necessity of an English reorientation
towards the sine canse approach.® Dr Krebs’s timely comparative study
placed English law ‘at the crossroads’ but came narrowly down in favour
of persisting with the intent-based and policy-based unjust factors,®
Canada, under French inflience, has already become the first common
law country to embrace the civilian terminology but dppears to be in
danger of falling fncoherently between two stools, since it uses the
language of absence of cause withour regard to the technicalities of its
opvarati_cm."5 The comparative dimension now exercises a potent and

* Below, 108-11. -

** Kleinwort Benson v Lincoln CC [1g99] 2 AC 349 (FIL) 408-g.

*This was the theme of her book: § Meier, Jrrium und Zeckverfehfung (Moher
Siebeck Tiibingen 1999) which was the subject of a review article by T Krebs, ‘A German
Contribution to English Enrichment Law’ {rg90] Restitution L Rev 270. For her more
recent contributions, below, 113 nn 201,

* Krebs, Restitution at the Crossroads (Cavendish Press London 2000}, This book is really
about unjust enrichment, not restitution.

% Shortcomings and uncertaintes: LD Smith, “The Mystery of Juristic Reason’ (2000)
12 Supreme Court L Rev 211,
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practical influence on the interpretation of the swaps cases, which were
not themselves overtly aware that they were walking a watershed.

One might muster the courage to say that they were incorrectly
decided, or at best incorrectly reasoned, and that the judges should have
made more effort to ‘understand the approach to which English -law
appeared to be committed. That is a cul-de-sac, and a dangerous one, It
leads over a cliff. Anyone bold enough to go down it will find himself
dashed to pieces on the sharp rocks of Dr Meier’s arguments. Over many
years her case has been that the lists of unjust factors must in the end
collapse into the ‘no basis’ approach. Between the lines of Dr Krebs’s
defence of unjust factors it is evident that he was constantly on the verge
of capitulation. : . -

Partly therefore by the force of precedent and partly because of the
power of the Meier comparative analysis, Part IT howjaccepts that in the
recent cases English law paused at the crossroads and took a new direc-
tion, There can be no half measures. This is not the kind of issue which is
susceptible of fudge or deliberate compromise. After the swaps cases

English law now has to work through absence of basis across the board, It

is a question of method, not substance, but methods have their own
message. On the margin different methods produce different outcomes.
The best prescription in the short term will be to use both appreaches, in
full awareness that they cannot be mixed.

D. CONCLUSION

One great advantage of pulling the law of unjust enrichment out of
categories to which it does not belong, and even out of restitution to -
which it does belong but in which it has tended to lose its identity, is
that it allows us to get a better picture of the classification of private law
as 3 whole,

The first two sections of this chapter located our fertfum guid in what
turns out to be a fourfold serjes of causative events and then related that
series to the different division between property and obligations. These
are coordinate categories of response to the series of causative events.
When rights are classified. the first level is usually occupied by the
division between #n rem (property) and in personam (obligations). The
division according to causative events is placed on the second level. All
the rights which we seck to realize in court arise from are either i rem or
in personam, and, one step down, all arise from distinct causative events—
consent, wrongs, unjust enrichment, and others. Like the events in the
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other three, unjust enrichment is a causative event capable of generating

both rights in personam, in the law of obligations, and rights iz rem, in the

law of property.

The third section then took us inside the law of unjust enrichment
itself. As.it happens we have opened that door at a time when the common
law is rejoining the tradition from which it borrowed heavily in the
18th century, Having recovered from an age wasted in the wilderness of
implied contract, it had been evalving an approach of its own to ‘unjust’,
but a series of important cases has moved it-back into the mainstresm.

Like all the civilian systems, it will now ask whether the enrichment does -

or does not rest on a recognized explanatory basis. Wealth is transferred
with a purpose in mind. Generally, though not invariably, the purpose
is the basis. An unjust enrichment at the expense of another isan enrich-
ment which, in those terms, is inexplicable. It fulfils no purpose and has
no other basis.

PartII |

Enrichment at the Expense
of the Claimant
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A Comentando esf linea de pensaiiento, dice GORE que una nocién tefiida de cri-
: : ; tegff}‘s morales no es‘susceptible de una automitica definicién, de manera que se trata
B 6F. e nmendeque el juez decida segin el sentido general de Ia justicia.

Enrealidad, con ella se cae en ln casiistica més heterogénea y en el arbitrio pro-
pio de un Derecho judicial, sistema éste'que entre nosotros no es admisible por impe-
ditlo el principio de seguridad juridica y la vinculacién de los jueces al Derecho (arts. 9
y 120.3 de la Constitucién). Por otra parte, no se puede hablar de un principio gene-
ral del Derecho que imponga la revisién de todos los Iucros obtenidos, de todos los
enriguecimientos recibidos. La revision o reexamen sblo se produce en algunos casos
en que se valora como digno de tutela el interés del demandante de la restitucién y se
desprotege el interés del demandado. La repeticién tiene un acusadisimo caricter excep-
i cional, cuando exista para ello una prescripcion juridica concreta (p. ¢j., &l contrato
; que se gjecutd era nulo; la cosa que se entregd en pago no correspondia a ninguna
% - obligacitn del tradente, etc.), T -

Lis elaboraciones de los pandectistas (sobre todo Ia de WINDSCHEID) inﬂﬁyergn
decisivamente en la cotlificacion alemana, El paragrafo 812 del Cédigo civil contie-
ne una cliusula general: quien por prestacidn de otro, o de otro modo a costa de éste,
se enriquece sin causa, estd obligado a la restitucidn. I.a casufstica empieza después,
cuando se dice, v. gr., que la obligacidn restitutoria existe tambicn si la causa ha desa-
parecido posteriormente o si no se ha producido el resultado perseguido con la pres-
tacidn, segiin el contenido del negocio (descripcion muy clara de la condictio causa
data causa non secuta), y cuando se sefiala que la finalidad de la prestacidn pueds
encontrarse determinada de modo que al aceptarla el accipiens contravenga una dis-
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Otra linea de pensamiento coloea al ennquecxmiento sin causa entre las fuentes
de las obligaciones, 1o que es decir niuy poca cosa, es quedarse en la superficie: si se
quiere aludir a se efecto (la creacién de una obligacién restitutoria), se trata de una

verdad indiscutible, pero nada més:
En relacz@ ml:‘,lb'@"ﬁgnffj?e R

racionies de jUSHEMN AT GedEia
dos al postu adﬁ‘é’%ﬁ}%ﬁs@ﬁh ‘,b 5 ';1
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Er =
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indtil todo eiige?g' "‘ 3'
Por dltin gﬂgia el

que debe ma Este Déreahois
do por qulenﬁiﬁ%fsmé'ﬁbghg I
daiios hay dafjo M&“ E}’enf S poder

fenomenos!ti‘e'.,éi; i gu‘?ﬁ Hil
sentido tecnﬁh?f‘SI‘“ig)ﬂL

perael empo %’ff%?n%ﬁ
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el accrp s s? ; enriquecido,
u

10 __nslsen tdbdel;a lo 1,902 C.c.

Gl

Hay, sin ;[jgf o3 Se ) t‘ata f‘g_nﬂamentalmente de
los supuestosideintion e‘uﬁ’d echo que es ajena,
Por ejemplo; 1 _ @Eﬂme mineral de terre- .
nos pertene Sionario hm{f’i;d i ﬁ Asin autorizacion Ia pro- ’
piedad inteleg] bl afbna El Dercc 10° d%'im‘%* , uec iento fanciona ad .
aunque el dand al to de CABMME .
importante ‘-‘, sién ufjliza la propl, d W ift

i l de un auto; de u lll%rié

escasamente €onBBido/ sin sullicencia y sHipINAE iina retribu iGier
curiosidad E@?E _ da p‘ oducdun notable i?i‘"’Pﬁ 'é : ﬁs ventag,y, qﬁgﬁ“g
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CAUSAL-EUNCIONAL DELOS PESPLAZAMIENTOS DE VALOR
S YLA TEORIA DELA CAUSA - 1

Aproxlmadamente alrededor de los afios vemte en la doctrina de los pafses situa-
dos en Ia érbita de la tradicion de la codificacién francesa comienza 4 produclrse la
sustitucion de la antlgua idea del «enriquecimiento injuston por ofra més medeznd,

que habla de «enriquecimiento sin causay, segurainente por influjo de la legislacidn

y literatura alemanas. Aunque el Cédigo civil aleman no hable de «enriquecimiento
sin causay, sino de «cnnquccmuento injustificadon, el pardgrafo 812 define la regla

que nos ocupa diciendo que quien obtiene algo por prestacidn de otro o de atro modo
sin causa juridica estd obligado 2 la restiturién

ONTKD ?’?“li'i‘l?‘ m«%"ﬁfﬁ%‘ﬁﬂmﬁ@

A la '2?
a“;ae eua:bi ﬁofgﬁﬂﬁﬁﬁf’%ﬁm; o

1 afifidhmentScausaly qpéﬁﬁggl
P \ M,&'m 4 ?

Rt ¥ VAN Bl b Crraramaan § e

El problema central de este encuadre es la nocion de «causan, En los Derechos

pertenecientes a la tradicion de la codificacion francesa, por obra de una linea doc-

trinal que, procedente de DOMAT y de POTHIER, llegd al Codigo civil francés, la causi

se articula como «causa de las obligaciones» o «causa de los contratos». En cambio,
=l nglg‘o civil alemdn Ia idea de causa no se menciona para nada en Ia regulacion

s0lo aparece cpando se refiere al «enriquecimiento m_}usuflcadon
E‘é o alerdn se he'Garacterizado siempre por el triunfo del principio de abs-
ﬁﬁspemal por lo ﬁfse se refiere a la“é transmisiones de la propiedad: es la
,_iuntad de las paries de transmitif § ¥ adquirir, respectivamente, lo primor-
Ainental, sin que lr?j?orte a estoé efectos la razén de ese desplazammnto
or eso, larepla sabre el ennqqecumento injustificado es necesaria como
currecclén delal onsecuengxas produmdas por la abstraceion. Como
Tdr 13%0 en aras de lat a s ccmu exige la tran nixsxfm de la propiedad, sin
“ié‘?mexinie%m y‘»los Vi¢ def‘ectbs del gegoclo subyacette en las sim-
claf% éz ones de,“volun?‘a&lde{tralisaﬁ?tlr*y’ adgui Fit'pueden obligar 2 una restitu-
i qu1llbr10
'v f‘dnclon france ey enmga}[bl&r lb’ls conﬁ'atos necesitan una causa (vid. art,
4 iﬁiﬁstro Codlgn cl)mj Qom%elemgntﬁ esenc‘ial y los que no 1a tienen ¢ la tie-
: hgan a restittiorfes d delo ﬁesplazamléntos realizados, como consecuencia

i ilfer
d ’éﬂh’ﬁﬁﬁdad ﬂéi‘ﬂbﬁirath“?‘sl% que’! gnecesano GBnstruincotio en el Derecho ale-

min, vna p}etensmn restitutoria dg resarqﬂmlbgto independiente, Ademés, proble-
mas rclatw't’is ala respblucmrt de’%os confﬁfas s o ificumplimicnto o por onerosidad
eg('“ﬁ‘eswa ———;con los cbnm vichtes’ ectﬁs i’estﬂutonos—-— se consideran que tienen un
% iz | "hﬂa Sobrevenida de causa. El Derecho ale-

fAf: en cartibio, ha péi-rh cl onjeg %&mp ) sébﬂ, al la tradicién de la idea de causa
fi%rocedentan e D@MA y P d r&v c6 la’ sup;:rvwencm de la doctrina de
}as cana'ic{}“1 :;eE fﬁn desa 0115 B rﬁ ISmas extraordlﬁal;iamente elaborado, por-

ue los pr terﬁas de causa, f; l;ﬂ de ‘eauéa?acausa licita, cafisa torpe, etc., tienen que
" I

recibir solitién por esa via.

De acugrdo con estas lmeaé leglslauvas}" para nuestro Derecho, que sigue la tra-
dicién franfesa, por justa calf}_“'é de una atribucion patrimonial debe entenderse aque-
lla mtuac:%ﬂ Jurid:ca que auf tiza, de coufoggmdad con el ordenamiento juridico, al
beneficiarig de la misma phfa recibirla y cotiservarla, lo cual puede ocurrir porque
exisla un f&gocio jurldico VAlido yeficazouna dlSposxcxén tegal que autorice ague-

et ?n&ﬁﬂﬁiﬂiﬁﬂg&ncm

. Ese negocio jurfdico vélido y eficaz debe encontrarse constrmdo y regulado de
acuerdo con una nocidn cauvsal ¢ causalista,

* VI EL ENRIQUECIMIENTO SIN CAUSA EN EL DERECHO ESPANOL

La doctrina del enriquecimiento injustificado o sin eausa es, en el Derecho espa-
fiol, una construccidn jurisprudencial y doctrinal, que sélo muy modernamente ha teni-
do aigun reflejo en el ordenamiento legislativo [curiosamente para establecer la regla
de conflicto, en el Derecho Internacional Privado (cfi. art 10 9 C c. ), yeu laLey Cam-

| PP, SRR P | S Fewe A0V ST

P e i ]



526 SISTEMA DE DERECHD CIVIL (II)

en el que se dice que mnguno debe enriquecerse torticeramente con daio de otro, una
jurisprudencia ya antlgua, que se remontza por lo menos a la mitad del sxgln XX, con-
sidera que es un principio general del derecho el de que nadie puede ennqueccrsc con
dafio o detrimento de otro y que si ello acurre cl enrlquecldo debe restituir. La 'uns-

deer _

prudencia postenorh%: 1945
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Elenrique ja cuando ef k layinalism ucmudelpattmlomo
En este sentidg? valente a u ’ing”r Tiprenden aquf todes los

,od cos pertenecle g“ :
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it ?Tzo del Betor—La ex?
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flcmni para fandag]

'_ : 'f & entiqueci m;,g}_;E
¥E] uenosuf‘r& steEipd-
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Al0Es ahdo’dcﬂ*patnmomo

necesario que ¢ 3’3’23 '

brecimiento no{EREI mé%
dida pecuniariginenis:
del reclamanteZeringy

dadeunlucrog AR RoSIHYe: !

Apesarde I3 B S e 13 ACe10N CSTA exeluic aen
ciertos casos en que es imputable al demandante mismo o proviene de wna iniciativa
que no parege poder concedetle un justo titnlo, Asi ocurre cuando el empobrecimiento
proviene de un acto ilicito: Iy abuela que conserva a los nifios contra una decisidn Judi-
cial ordenando entregarlos al padre divorciado, no puede demandar el reembolso de
los gastos de manutencién bajo el pretexto de que éste los ha ahorrado.

¢) Larelacion entreel enriquecimiento y el empobrecimiento.—Debe existirun
lazo causal entre el enriquecimienta del demandado yel empoblecumento del actor.
Es preciso que el empobrecimiento de uno sea a causa del enriquecimiento del ofro.

A veces el ennquecmnento del demandado no proviene directamente del empobye-

cimiento de! demandante, sino a través del desplazamientd patrimonial que este 1iltimo ’

fosesuSn de
derechos

icios recibidos o expeg;
ta forma un gastoi, ,f 1__

193 5l las,qgg«,clta)éﬁtmwm

EL ENRIQUECIMIENTO SIN CAUSA Qa4

ha realizado para el pal‘rimonio de un tercero, del que ha pasado al del demandado. La
causa del enriquecimiento previo del tercero es una relacion Juridlca ajena al demandado
enriquecido, pero de cuyos efectos se bcnefmla en filtimo téomino. Por ejemplo, un con-
tratlsla construye para un ¢omitente que habfa comprado e terreno. La compraventa se
e llyendedor recupera elterreno 18gicamente con el edificio, y el contratista, ante
ic1a del comitente, Pretende que le pague el importe de 1as obras el vendedor,
eralizacién tota iv absoluta de laegitimacion para entablar la accién de
ento tiene el peligto de 1gnorar]:f egla de la refatividad de los contratos,
: %ré. necesario tendrien cuenta la mrcunstanclas concurrentes y valorar s
i% nees sacrif mado‘?&te prmclplg
alta de causa del e.s'plazamtento palrimonial.—Finalmente, es necesa-
Q" accidn praced: \ﬁ“ei Falte’l4 causa de la g}tﬂbucmn entendida en el
q %emﬂs  dejadoi mdmad c?'nuenzo de este” ca'pitulu Nuestra j _]UI'lSpl'll—
rcpefldh nonsta %i BLa‘uaph c:on,del?pnnmpm que veda enrique-

ente qe— ng 3 em’uestre, € cada caso, ademds del hecho
' qﬁ lexento, su*falta dr:ac.?1 Jushficacxon, no enriqueciéndose torticera-
£ adqulere ung0ilid en xrt d dé‘  un derecho legitimo que se sjercita

ojien vnrtucl dez,unazéeﬁtqﬁma ue tnma pfocedente en Derecho, 0 cuan-

vy i

= e ﬁﬁ&ﬂeaabnlsdewf%l A’{hﬁ‘ :
i: | Como %e- ve, la Jungpruj,icflma T€s mﬁeﬂﬂe aeste mode la posibilidad de ejercitat
,;;1' lg aceidn deggmqueuiimentof avxtango ques : gni'flel thide hecho enuna causa de inse-

'i}adjur dica bajo pr Etgiifb d”’gﬁaquaﬂla acomodacton de las adquisiciones a la
1 apl

Qﬂigﬂnlﬁh ubjetiva de Justlcnﬂ Erech
2 Por lo que respoct A losmon éto ]1 que. sub‘iﬂa ay que Ia existencia de un con-
ttato vdlido, excluya‘la acci n, pe o la:n ]dad absoluta o, relatwa del mismo o sureso-
%ucmn ore clslbrf posterlor se goble a po rIas propias ndrmas que el Codl go dedica
a estas matEfids. i W i

e) Nojs necesaria ma(a§T del ennquérc:do —Aunque en un principio la juris-
prudencia eixlgté para la v1ab11ldad de la aceidn que el enriquecimiento fuera «torti-
ceron, hoye Hdoctrina quenosg exlgemala fem
que hasta pilede ser 1gnm-ante o de buena f&(S
octubre de ﬁ=985 entre otraz{ﬁ*

nducta ilicita por parte del enriquecido,
s. de 27 de marzo de 1958 y de § de

i

vd’
-;::H*“‘*ﬁ)&”é%ﬁﬁbllno ' .

~ Dice la sentencia de 5 de octubre de 1985 que «si la accién de enriquecimien-
to tiene por émbito el efectivamente obtemdo por el deudor, sin gue pueda exce-

A ! Las sentencias de 22 de diciembre de 1962 y 12 de noviembre de 1969 abordaron casos
o que tedricamente pud:eran caberen los ennqueclmlentos indirectos. En la primera, sin embar-

g0, no 56 aprecid, sino el dm:cto del prapio demandado. En la segunda se negd accion al cons-
"tnictor, También se denegd la aceion de enriquecimiento enla de 20 de noviembre de 1989 (basada

. enlasque clta) y et la de 26 de mayo de 1995, La de 12 de julio de 2000 ia adrrme sin nl.ng'u-
4 nia reserva ni condicionamienta,
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derlo, tiene también otro limite infranqueable [...] que es ef constituido por el corre-.
lativo empobrecimiento del actor, de suerte que, aun cuando el demandado se haya
enriquecido sin causa no podré aguél reclamar sino hasta ef Hmite de su propio empo-
brecimienton. N .

Debe de resaltiigeijie]
se haya en:ique&“f@‘%iﬁ mac i
La accitn de enﬁ{gﬁgyi‘ Ao o
{S. de 25 de abj gﬂqgog. g
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fiola ha seguidog! rafigdecidenti de-sugTallos, si bien otras
sentencias manif ¥ bﬁ%ﬁﬁ‘" fHqueifada tenga que ver esa
afirmacion contlifal]os! ] rc'i“"”&u“ icrean docirina jurispra-
dencial (5. de 1500 - (
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del enriguecimigjitor 2 _ i _
iﬁ%ﬁ gdoz% ‘

La accion
de abrif de 19?&;“5% oy
citar la que esti V] :

En efecto, uiiSiighecha pitedebripii
brecimiento del ‘H'gi@f_%@ﬁ?ﬁfﬁn etaiT
por una accién de aquél en su patrimonio. En la hipdtests de Ia sentencia acabada de
citar, el que el concesionario de una mina invadaos terrenos del concesionatio limi-
trofe, extrayendo mineral de su concesién. En cambio, no todo daiio lleva consigo un

-

Slebibro.de 19 0y las que c‘%ﬁg e

Lli 1"‘:_i;?:a;n:er, siﬁfembargomﬁeﬁd m%g%@%@% frencia en una mis
k 300 AEE g
4 D ﬁq

Aifichte la sentehcidide 12
5ta udie&nﬂoégqﬁ‘él ejer-
i 3

dde sug
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ryel empo.-

? Estaimportante y bien construida sentencia ha sido seguida por fade 10 de marzo de 1958,
22 de diciembre de 1962, 5 de mayo de 1964 y 5 de octubre de 1985, Hay que anotat, no obs-,
tants, que esta dltima contiene un obiter incoherente con la tesis que acoge. El obiter declara
que wes cuestionablen que puedan acumularse la accién ex articulo 1.902 C.c. y la de enrique-
cimiento, por ser ésta subsidiaria, La doctrina jurisprudencial es taxativa, por conira, en cuan-
to a la concurrencia de las acciones y 1a libertad de eleccion entre ellas.
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aumento patrimonial para el que lo causa, en cuyo caso no habrd mis accién que la
de la responsabilidad civil.
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42 I. Los cunsi contratos
te un verdadero deudor (como dice el mismo articulo), pero que
no paga y lo hace en su lugar ofrs Persona que por error se cree
obligada a ello. Ia buena fe del accipiens, en el supuesto con-
templado por el articulo, Hega al punio de que destraye todg
.prueba y garantia de su derecho, que ya eongidera satisfecho.
Que el acreedor ecobra lo que alguien le debe lo demuestrs, el
brecepio al referirse al “verdadero deudor®. Por tamto, es un
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DE UN ENRIQUECIMIENTO INJUSTO
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1 3 Lfﬁbﬁcnuz BERDEJO*{ENOEES sobre el enrigueciniiento sin causa”,
RODI, 19693 pdgs, 669 a 6083 {T, A. ALVAREZ CAPEROCHIPO, “El enriqueci
miento sin #ausa en el Dercelio espaiiol™, JRGLJ, 1974, tomo" 236, nim. 4,
péginas 4153a 445 y ndm. b} jpags, 495 83618; del mismo autor, "W enri-
quecimientoiin causa en lof jurisprudenciai del Tribunal Supremo”, RDP,
1977, pﬁgs.15845 a 877; AL{HURNANDEZ-GiL, Derecho de obligaciones,.l,
Madrid, 1961, pigs. 262 y 5. Luis Dfez-PIcazo, Fundumentos del Derecho
clvil patrivigniel, Madrid, 1972, pigs, 73 a 81; R. NORN&z ‘LAGoy, Bl enri-
i 3 Dereoho espafiol, Madrid, 1084;. el mismo autor

lumen 2.5 pégs, 717 a 726; ROVIRA Mora, "BEnriquecimiento injuste”, en
Nueve Enciclopedin Juridic (Seix), tomo VIII, pigs, 570 o b90; Espuny
GOMEz, “Perfll v limites del enriquecimiento infundedo”, RIC, 1962, pa-
ginas 63 y s8g,; JoSSERAND, Desreoho Givil, traduceibn espafiola, tomo 11,
volumen 1.°, Buenos Aires, 1950, pigs. 460 a 462; Heriri, Léon y Jean
MAZEAUD, Legons de Drodt Civil, 11, Paris, 1956, piga. 636 » 640; J. B. Daw-
soN, Unjuet Enrichment — A Comparative Analysis, Boaton, 1851; Barry
NICHOLAS, “Unjustified Envichment in the Civil Lew and Louisiana Law",



44 II. El enriquecimiento injusto 2. Antecedenfes historicos 45
Observa CAEMMERER que si no estuvieran reguladas figuras ju- -
ridicas concretas como el préstamo, el comodato, el depésito, ete., nos-
encontrarfamos ante situaciones en las que habria de evitarse un enri-
quecimiento_injusto, en el sentido de que seria procedente un resti-
tucién por haber desaparecide la eausa o razén que justificaba el
desplazamiento patrimonial, 8i en supuestos como los aludidos no hace
falta hablar de una condictio o cousw finite es por
diente regulacién de la figura juridics se
| ¥ .0? i

o
it

. 10 1.0 del Restatement of Restitution. La mixima de Pomponio
& que Justiniano recogi6 en el Digesto (D. B0, 17, 206) dice que
¢ segilin el Derecho de la naturaleza es equitativo que nadie pue-.
da obtener un beneficio en contra de lo que es justo y en-pex-
+ julelo de otro: fure naturae aequumnt est neminem cum alterius
- detrimento et iniuria fleri locupletiorem. .

: ﬁ*ﬁ%%&’ado precepto del Restatement dice: “Una persona gue
3 ; i

i

ctimentado un enriquecimiento injusto a costa de ofra
Bl é“;daa devolvetlo a esta otra”: A person who has been
%m‘ched at th’*eiiempense of I:ér;,_izo:‘,her 15 required to moake

De eni'xgi‘;iﬂij:nrg‘le

ley no ha pESVINEG liha

; Ly ha i to that othép
Zamiento pg 'ﬁfﬁg&él i ON dice que eni‘rig?él textoj{ e Pomponio y el del Resto~
'+ ble en el oxdonamizntdls C-f'gmpilacién del Derecho /Privado debida al American
tucién por "E‘ﬁ; D7 Thilte) es prefepiblefs] pfimero porqu#’ permite com-
aute una spfizl : inediatamente ﬁhei orge frata de'uha regla de De-
tensidn de ﬁi 1% 5 . St

ge produce 3' i
completo.? &
B enrigf’
de conside
forma todo;
prineipio § ; e
cin que affr
convertirseg’g%’ A

Rentidojestricto, binb! tdn d6lo deafh criterio que han
B Tos Tt et 38 o
en cuentaslog Hgm’gi ) ﬁw’%i ZgaL En definitiva, se tra-
simulacién d@?yn§§1s'}féiﬁil.-"g_-g’pé‘ral vélido para cualquier
__g_;lam;%%l’co juﬁi}i_cg;gﬁn@c‘ﬁiﬁlc;‘hig@ﬁgm}_ﬁ@ir en todo lugar.s
i i1 ”ii;{%m autor lanis lé,gﬁwi%e_ydi’c’ihqg%b e lo que ofrece de pe-
A S e TGRS g Wt “Tanit S TA¥ I e Pompo-
. nio como &l Restatemenit prédigoneri®in, elemento causal, en el

ae_ggdo dé que elZentiguetinfiehto dia side eausado por la pér-

1 (ie Derech ic_(u
L T Votra i T
2 ' 1a lotia jcaracdelis,
':suyg)"ﬁjrwéoni’ i ﬁ’ﬁ%a -

' \Ijnrbh"é‘ ctetddd hasta
chadihmediata,s’

) S iar . didmaue dfro ha Sllfﬂ%ﬁ‘fﬁ?%agiilgﬁla es dolorosa, Io es mu-
Para el g Myecimiento debe con- Lighas s%?i el quedp” g{’nﬂll%ﬂ:'ri1 Bi%!_gi{ége"ﬁ-\rjggga identificada ‘en el
e valiGara evitar los L ~“behefieio dhtenidfopor Gro] {)&q& iy ‘dyda ulle,la pérdida tradu-
I Ueraaquisiciones pa- cida en elépan'g_ﬁcm deﬁ?tré};pl e Ieparaeién doiymucha mis in-
’ .. fensidad.” AR %,

e g
o

¥

La reagtién ante un regultado i%njusto ge percibe y actia deg-
“de el morriento inicial déftodo sist&fha. juxidico, perd los reme-
: - dioa destiﬁados a evitatlo aparecé"m en fases avanzadas, des-

pués de gifedar estable _i%ias las instifuciones con las que la so-
ciedad seforganiza. Blfenriquecimiento injusto, dice Dawson,
plantea problemas difiéiles de resolver.debido al hecho de que
PGB Mesta en formas tan variadas. Durente mucho tiempo es

l2 fuerza de un principio que actiia entre lag reglas ya estable-
cidag8

o

Nt s;%gg
e

ERITE “SF‘"‘- e s B S e

TLR, junio de 19?2, val, 36, mim. 4, pégs. 605 a 646, y vol. 7, ndm. 1,

dictembre de 1962, pdgs. 49 a 66; Ernst von CAEMMERER, "Bexeicherung
" and- unerlaubte Handlang", Libro Homenaje a Rabel, tomo I, Tiibingen,
. 1954, pifs. 388 a 401. ALvARER, Bl enriquecimiento sin couse, Madrid, 1979,

2 CAEMMERER, citado pig. 844 y nota 39, .

-3 Cfr. DAWSON, obra citada, pag, 8; NICHOLAS, citado, pdg. 607,
4  ALvArpz, RGLJ, lugar citado, pigs. 415 ¥ 416.
b Lugar citado, pig. 428, .

8 DAwsoN, citado, pég. 3: CAEMMERER, citado, pig, 938 v sa.
T DawsoN, citado, pig, 5; LACRUZ, citado, paig. BT1.
_.8 DawsoN, citado, pags. 39 v 40,
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En obsequio a la tradlclon romana, dice FERRANDIS, las ac-
ciones destinadas a correpgir un enriguecimiento injusto siguen
llamandose, muchas veces, condictiones, a pesar de que en el ac-
fual Dérecho procesal no hay bage para distinguir entre actio
y condictio. En el fondo, quizis mconsclentemente, se trata de
subrayar la diferencia entre lag acciones dirigidas a obtener la

Jieeo

ndmtmnes) ig

Jhiz

ner e] pag fﬂ“& 5k

It
g 5
4

Agica dyatinATi:

Derecho it s [ partida? dér,] Sl w%? :
¥ya no estd ’ "ﬁi o, sifi elil o’sﬁlé‘iecﬁds
sustantivos [

OVIAA htinl;} éadol a/la doc-
trina modelifiz=g mente “_‘ 1] 5”1 stltucién{gmca, dice
Halmente, 80 diversifigaiihity "seine cerrada o

numerus cloysns.
de 1a falta.? '

cuando se

causa que no% ;
cldn a un maty

9 J. TERRANDIS VILELLA, anctnciones a la tercera edicién espaiiola
del Derecho de Obligaciones de ENNECCERUS y LEHMANN, volumen 2.% se.
gunda parte, Barcelona, 1966, pig. 948,

10 Scuurz, Derecho romane eldsico, traduccién espaiiola, Barcelona,
1960, pigs. 586 y ss.; DAWSON, citado, pags, 39 ¥ ss., 44 y 54; NIcHoLAs,
cltado, pag. 611,

11 Tacruz, citade, pdp. 496.

restitueién de una atnbuclon patnmomal desprovxsta de causa

u itﬁiiia% P“e e
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Condictio ob cousam: atribucién pairimonial encaminada a
una finalidad o a2 un resultado futuro gue no se produce, o que
deja a la atribucidn sin bage juridica y procede la restitucién de
i lo entregado,

e Condictio ob causam finitam, cuando la cansa desaparece des.

pués de aleanzado un resultado que se consideraba permanente.

-ty dictio indebiti, que supone el pago por error de una deu-

g | ~§,1:eni:e Segun SO0HM, es una modalidad de la ob cousam

_hctzo ob turgpem vel zmustﬁm cousam, cuando se ha en-

ﬂc:':% prometido alFo para un" n inmoral o prohibido por el
‘_

ctio sine cau;aﬁ c.uuamdra4 &l desp]azamlento patrimonial
Y Qlff‘-‘é}!,no por medl de«un entrega, smo “por un aconteci-
tor; Hechg Jund;co L;, ',r oty
B, ﬂdwt/w X e ed 112 ge emlzs fera:z {i1ia categoriz residual
Hdl] da por Ql‘% Héﬁ it coi6 una accién general de
f,!.}f,éé‘f_miento. »wi AT "; I’i@”‘“
.&ﬁﬁ 48, cofiigivey emo§ 7 8] q'g meﬁcmnar la aciio de in rem
e estaba Hesﬁnada 2, resf:ablecer el equilibrio patrimo-
TG a..hconsecﬂenmgf de- g Bribucién-intirects.
Gom&i puede vers'é’}&'* e nfsxs ren‘i‘d‘s ~en ello, el coneepto de
‘(,gausa” tes de &g Jmpor aﬁcl 8n, Ié? déctrina del enriqueci-
1ento i justo, aung, e,nd ef‘con undlrse con la causa como
e ,.,.%;TEH o de Ios requ 1tos del t fgua causa apareee unas veces
L ~eomo la }jnahdad* que sgﬁarﬁe@— egpmpuszeron alcanzar con la
e %ﬁu., ﬁransmmén*‘éfectuad IJ& ccmgiwiio indébili,se frustra la fi-
il i o imalidad 4 Hago al no emstu- a deuda en 1a ob-éausam datorum
l-i} la causa%?xmtia inicialny énte, perol desaparece después al no al-
B, canzarselel cumphmlen}o de lo ue se esperaba del receptor
de la prégtacion en lajob causami‘ nitom existia también una
causa o justificacién i 1c1a1 pero 1a retencién de lo entregado
se prolonga més alld de lo razonabls y previsto.!®
El giftema romano de las condictiones penetrd en el Dere-
i eipadol a través de Las Partidas: Puede verse: Partida V,
titulo 14, leyes 28 a 40, sobre la condictio indebiti; leyes 41, 48,

44 y 46 sobre 1a condictio ob causam datorum o couse data cousa

12 Somm, Instituciones de Derechs privade romane, traducelén es-
pafiola, Madrid. 1928, pap. 406,

18 Sobre la evolucién posterior, remitimos a la elara exposicién de
DAwson, obra citada, pégs. 52 v =8, 63 ¥ 8%, 78 v B8,
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non secuta; las leyes 47, 48 y 54 sobre la condictio ob turpem oo~
sam; y las leyes 50 y b1 sobre la condictio sine causa.

Pero los redactores del vigente Cédigo Civil se vieron obli-
gados por la Ley de Bases (base 21) a mantener el concepto de
cuasi contratos y procedieron a incluir Ia doetring de las con-
dictiones en la regulacién del cuasi contrato del cobro ds lo in-

debido (arts. 1.895 a lacién
cuasi contriiBEEinT s
puestos q{Bige S
dictiones {5 i

La hufjlE e o
artieulos §afs R

¥ ofros, gfi-lgs: } ipaj infopiz;
" adquigief _ s’q quel " Ius

Pero nfigs mianera gp’ ecigl ,Jl articu-
lo 1.901 fobid.Sine |

st ?i,,aaﬂ-*@. i

for 8 hB vistos.d; SHoTIe:

jcuandaise entreghin

2prada s pero aqueltay
; o ShsEha
A e sgwh‘;‘g('l aq

‘zg@meﬁgaﬁéa genera-

Se Pregume que hubo
: '. uneca se debié o
Jiekpider Ja devolucitn
ezliberalidad o por

_ lis. Comoh
error en eks
que ya estah

ticulo exigf
injusto, enils
‘tregado singalisa NIEARIIAMATRE e

.. Otros articulos del Cédigo contribuyen a evitar un enrigue-
cimiento- injusto, aunque de maners més indirects o s través
‘de figliras més conoeidas.

{ enri'sf{g dimiento
quesse haya en-

i ot m

) FEaTS
FpER Y by

14 LAcRrUz, citado, pdgs, 571 y s8.; ALvAREz, éitado, phgs, 415 v 8u.3
FERRANMIY, anotaciones citadas, pags. 949 y =.
16 LaAcruz, citado, pdgs. 568 v B75; .Ar.vmm, citado, phg. BOS.
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En los negocios juridicos con prestaciones reciprocas se pro-
i duciria un enriguecimiento injusto si el beneficio resultante de
% la prestacién reeibida por una parte dejara a la otra sin Ia con-
- trapartida esperada. Sin embargo, precisamente por ftratarse
de una situacién claramente prevista y regulada por el articu-
lo 1.124 G. ¢, no se habla en este supuesto de enriguecimiento
. injusto. L.
el Bfpoco puede recurrirge a esta idea para juzgar acerca de
“**“h%a de.la equifialencia econémica entre prestacién y con-
: ﬂ!facién, Bin pe&;juicio de quejien algunas situaciones per-
' ﬁtjgﬁte reguladag; puedan progperar acciones fundadas en
61t econémica, si’lfrida por ;ﬁha de lag partes. Asf sucede
nig izéﬁislaciones que;) econoceﬁjla.reqisién por lesién en mis
ifad del justo. precio; (cffy arts. 328 a_ 325 de la Compi-
nzdelsDerecho giirﬂ dé%dé{%&luﬁa, y ley€s’499 a 507 de la
bildeion de, Navarral Iistad addmas,/dedica lag loyes 508
A llenriql dimichto 'siv lqg’.{fsé)’*. Enel C, c., véase el articu-
“niimerossfiQ y, 20l F £17 ‘;ﬁg‘"&
fg st :,,g? 3

. o Pouin N EHE F 3F .
mlsm,p@g.mqialtg"d%ﬁlia J;ec;plfomgadgde las prestaciones, la
o JPLOCIC

i“tﬁzigiqixeﬁ que pueden producirse st
inadsa no..recibe-todo.lo que se le
g mplo-4rE8!" 1469y 88, C. ¢, Pero
: She’ ¢ 0 H:é“;‘énﬁi_gggcimiento injusto pre-
tigamente porqiie. sgﬁuﬁa@%’ eluhi-fituadién expresaments pre-
viste y fegulada, 6bH Tofex ficiaid, [etual la ley concede un de-
echo dé erminﬁ a@;%gﬁﬁcli@?ﬁ&g H.T;i‘jf?n

) % En odasiotef la Igje*di a dél ﬂé‘_%lil,rl4i“1‘eo,imit_f:‘ to se tiene en cuen-
j jf?ta para Tect ribcer 1z, eﬁcg,’éia éeﬁp‘?.gd’a una persona que no debia
- recibirlo;€omo puede vEfse en llart. 1163 C.'¢.; pero tampoco
7 ge tratall t

‘Hf%‘la ate%iﬁﬁf‘;afjas%é
adguirente. de.cosaziets
obe Segtn el eotitratsFPoy

tampoedise habla-gh-gstd da

Frs

T

de la accién dé envigudeimiento injusto &h el sentido
téenico gue ahora nosjgeupa. ;% -

De l@anera semejgﬁte, en el cé.'é,o de nulidad que proceda de
la incapdcidad de undide los contrdtantes, la obligacién de res-
e tituir qifeda atempedida por la ley al eximir al incapaz de' la
iliss0bligacion de restituir en lo que exceda del enriquecimiento ob-
i tenido. Véase el art. 1.304 C. ¢. En este caso y en el anterior el

Ji:  enriquecimiento se tiene en cuenta, pero. sélo para regular el
alcance de log derechos y obligaciones de las partes y en aten-
cién a las circunstaneias que eoncurren en una de ellas,

En log casos de nulidad contractual, Ia ley obliga justamente
. & las partes 2 hacerse las restituciones reciprocas que ordena el

4, — J, Pulg Brutau, — Fundamentos de Derecho Clvil. Tomo II, Vol. IIE
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articulo 1.808 C. e. La existencls de esta norma impide, preci-
samente, que pueda producirse un enriquecimiento indebido o
sin causa, | B : -

Consideraciones pavecidag podvian hacerse en los cagos-del
mandatario y del depositario menor de edad, Cir, arts, 1.716
¥ 1.765 C. c. y Ley de 2 mayo 1975.

La necesidad de evitar algin enriquecimiento injusto apa-
rece igualme jel ;

la;que dmponesalypercepss
. tor de los £ ' *"f“é‘éﬁﬁas”&ﬁ%% o
~un tercero f HSETatine ommo:
puede versd ehie : d
dentro de I3fvi

con el prodi
de cultivo,
trario: art

"‘E- i

persona quETiibic
neficiarse CoHIETT
dor vencidozhirhan

tarlo, el axt¥4h

Ef&c‘to, y/

170 &

e 08 DAL ?ln‘ecé!g_a_giog-se abonan
a todo poseedor HiG6H Han e ahor ﬂ%ﬁggiésf;stos titiles
al poseedorid S IAmenbEEE teatarse de la
- regulacién eﬁ, i V L.E ik 90110, no hay lugayr
pars hablangtBlidi righecitiento. injust ] f“
En el nijsneseiitido ‘r}eden meric} arias de las re-
plas de la af 1 efi bierles inmuebfesSefihdll art, 360 ﬁi
el propietax %‘ (638 antic

1

o

- ':1“'4"
-;‘: N 'i

. contéario, apin 5, OB1 e ' bidé{iggﬁstiria
. un enriqueciigie Ut il d :
L . . s ahees sRatiten 3 SRS i
8 algulé%% Taredifiead o plAntia 6 6 861 TP LOTE ajec

10, 1o hay duda que el duefio de este terreno experimenta una
ventaja. injustificada, y. por ello la ley le eoncede la opcitn. que

-'fggdla_ en el art. 861, en relacién con los 453 v 4b4 C. e,

r,..Dela misma maners, al tratar el C. c. del derecho de aceesitn

..respecto a bienes muebles, dicta reglas para evitar un resultado

,E . |

otiesfeonstrnetidhies
EOE) )
Juiyalor, pueyidle lo
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que podria calificarse de enviquecimiento injusto. Véase el ar-
ticulo 383, ' :

Al tratar del eobro de lo indebido, el art. 1.897 C. c. dispone
que Ja cosa ha de ser devielta; pero que si ha desmejorado o
ha sufrido pérdidas, no.responderd de ellas el que la hubiese acep-
tado de buena fe, excepto “en enanto por ellag gse hubiese enyi-
quecido™, Xllo implica un lmite 2 la repla general del art, 458.
i b regulaci6n del derecho de retracto se evitan igualmen.

16 {&ﬁdlones de en l"guecimiento }jgnjusto, cuando se obliga al
Eﬁ’g‘ ajg%e & pagar 1“5«; gastos neceSarios y ttiles hechos en la
e E 2 ﬂ k

Qsida. (Véase ar’i;. 1,518, m’u{i 2.2 C. e) _
jiequivalenteé% tteden encontrarse en la regulacién del

it del comodato,édel depééﬁso, ete. En el contrato de go-
Lart, 1.698, ndm, 2, q.&fc., se dirige-dlaramente a ve-
fin“iieyo quela %gig&{i%{;eqibiria sinausa,
eda veﬁ%}xpue }}&:o!‘_ '?cl“gfri; k‘gdﬂ{qﬁe el”p¥incipio que prohibe
it uecimicito injusto 8t holla,en’la base de muchas de
Fiias positivagd h“‘g 0digd;ivil”y que incluso puede ser
6 para dar,mad:; %i‘ei!gaé %i;pi;qg%g_gncia de su aplicacidn.
"-ﬁ*ﬁlg;%:g%\ -;-’.“ 3 i _,:-’5% J;'-‘*“‘
e8fe, sentido.es.si nj&?@ﬁ@\g}éai@%’jﬁﬁg‘;@"CEB*l@fﬁqigg 1. del T.8.
oulembre 1981 ({8pro J@f"{dg inﬁggféfr“‘ri‘é"ﬁ’f‘é“éf’i"ﬂ&" Ley del 2 fo.
brero 1982), que i51_e.v;j_g"f_'\_iéfs" de’ -i-g;yr’"ﬁ_éﬁj:é.r{r_lm;_;,a,p_}-ocedencia de 1a aceién
do,reemb ;_lao delﬁﬂﬂ'ﬁo;;g”q@eda habia, pigado cdhtra el dendor principal,
U, dishase dilos arts, 1888 1840 5C1%, “aliade en el pentltimo consi-
il Zdbtlindo dhe “de nd Rabeh/afcedldh dlitallo recurrido 2 1a pretension
“ide los actgres agﬁhﬁbieﬁ%oxﬁ_ﬁil’s rlij*_-‘.uﬁ{_bwnri(ihéi_:i‘miento injuste de los
it deudores,feomGsteconodis 14 fschlendia o 8 jufiigs1946 de esta Sala,
B:;,ﬁallando @h én.su justiﬁ_rgnnff, é% reembolso dewlos fiadores en el
peculiar difécter que la fi fiza ostenth como negocio de garantia, que
Be desenvk__elve exclusiva ! énte entre‘;“tltcreedor v fiador permanecien-
do el dendpr extrafio a ellh] lo que no ?gbsta para que tenfa un aspecto
interno dgl fiador frentdjal deudor sﬁpilar al de la obligacién- soli-

. - &3 iz 4
daria, au ijue no idénticd™, 44
M 2 o

SuHe

e
e
i

e 3
Congg%todo principic generzal, el que prohibe enriquecerse in-
T S T iy ;
“'-‘jﬁénf’imlﬁente a costa de otro ha tenide' que desarrollarse y con-
crétarse a través de la jurisprudenci_a:, en relacién con las sitna~
ciones litigiosas que pueden presentarse.’ LACRUZ dice que a

16 Sobre el sentido en que los principios. generales son fuente del
Derecho, véase nuesirs Introduceidn al Derecho Ciwil, Barcelona, 1981,
péginas 285 a 241, :
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partir de sentencias domo Iz de 12 enero 1948, seguida por otras
muchas (v.g., 10 marzo 1956, 27 marzo 1968, 22 diciembre 1962,
28 marzo 1966), no sélo estd proclamade en nuestro Devecho el
principio general del enriquecimiento injusto, sino que estdn

perfiladas y precisadas, a pesar de su inevitable generalidad, las
condiciones de su aplicacién, 7 '

ALVAREZ llama Ia atencién sobre la sentencia de 28 enero
Aranzadi, nUEEes O R T A e bor el
na verdadgriatetty g%“emm@% St

supone “aBAZIENBerdGiof e 5

fitda -
fh. - dicatoria, y sbélo ecuando Ia cosa determinada haya perdide su
= individualidad o ha pasado a titulo oneroso a manos de nn tereero
* dé buena fe, tendra que recurrir a la accién personal?*

Acerca de las tres posibles ‘maneras de calificar o esta clase de
enriquecimiento— “gin causa”, “injusto” o “injustificado” -y NI-
UHOLAS opina que. seria preferible llamarlo “injustificado” (unjus-
e b geg%n lugar de “injusto” (unjust), para que se viera que se trata

dasinphineipio legalmente definible, en lugar de una vaga apelacién

déaide justicia.zzlijSo habria incoyveniente en seguir este eriterio

Se porque ent';;‘g nosotros pirece innecesario rectificar el uso
rinea™® ha hecho corriente de hahla;; gie enriquecimiento “injusto”.
. LA $
] "’”gna vez se ha p 'tendidofdue las acciones dirigidas a rec-
N-q;g_i;.g;_nriquecimie.gt_o "}fgjus'f:xé adlo puedgdn;ﬁxistir, en gentido
fa acch ehilos sistemas i!;!i:'z;u;f miten el nedeio de disposicién
divigida o o e R Y 3 . ‘ %Eracbo?::puesgk?g §1%o{ é?ﬁaﬁga de,daiisa no priva de efica-
v prect i dad il ! 3 T AP 40 g LAY i hq IP EREY ., ¥ . il
un patrimofidiEn 7' A ot o) cto de “disposition, i ro/k ande’rectificarse sus efectos
bucién., NoZies : :

itar la iﬁiﬁjﬁ.ﬁgﬁh de’ ung’ atiibueién sin cauga. Sin em-

} » ¢ ¥ i T

‘sino un valoroiunspuodeeho adtiveinchitto/sin pausa i is 140, femejante, orifeFicto e aiblal? hace zef

Ha de t8HEPSC ERchen b diessl sliredlamaht-gitehnt : : Mo veremos;, il Conce B e o & e, BB 1808 re-
In pérdida i I ST iR 1o o honstouioittn TN Bl ratan. denio Jespigzamietitospatrimoniales injustifi-
plazads, sel O RULEIE) 1hlindioktbrta, quo ;- eados 1 i 98 Gontirdipss con Jo"Eatsa” que algunas loglalo-
serd la. profililang 0 micho'miy chargica  fa ciones lbomo lasHositys) ekioii cBmosuno de los requisitos de
que la de enf ' drnfinada’th perdido siog confratos. Dor gllo;ef prbfoeibleshables-de-enriquecimiento
su individu : : ““'qw gpges: o-injustifica oz, ﬁ etnplear Ja halabxg.co i3, Pero sobre
irreivindies : DSt e todo her,fr de t%ngrse Ql;?’cgntt 1ﬂue§p loa,,ﬁ-sggtemas juridicos que
riquecimie Y LinEg e }p?escmﬁenf Bin fiud,,-d a,céri?aﬁ%mnﬁe) de.la%elgocio abstracto de

Barry ra. Bn In vers il ‘}5«37 dxspnsig;ﬁﬂtamblén seﬁ odbieen fransmisionesieficaces y, a pesar
dadera situ ] '

de eIlo,g,gﬁ”justiﬁcadaa. iig po’%ibl‘éﬁ observa NICHOLAS, que Ia per-
sona enfiquecida hayaj¥ealizado Una efectiva adquisicién en con-
. formidad con ciertas peglas de Derecho, cuyo resultado, sin em- _
g ' » bargo, %ea preciso ediregir, Asi abarece en el caso de un pago

IiHerecho ha prof ik
ignte una p%-ﬁﬁip% ? i

que opera EnE

eaeisont 1 enriquecifg}
dad de lo desplaza; 0 T

ot
noaneslps ih] empobygéido

3

ehtnd S L indebido; sl P pagafiina cantidad*a €, o le transmite una cosa,
::le;;gnuz? de e g és ﬁi?j;‘ resti- por estimar erréneamente que tenia obligacién de hacerlo, todos
r :e_;;a»a. ﬁ B

Ce e eIt HE L fid e n e e

wpsalossoxtienamientos juridicos conceden a P et derecho a obtener
perdido la propigd_ad, serd mormal que utilice la aceién reivin- :

la restitucién de lo entregado. Pero la aceién sblo serd propis-
: mente de enriquecimiento injusto cuando la propiedad o titu-
17 "LACRUZ, ecitado, phgs. 572 v 88, ' Vg
18 Arvarez, citado, pég, 425, -

19 LAcRUZ, citado, pig. 579; A_LVAREZ, en RGIJ, 1974, pigs. 418

21 LAoRuz, citado, pag. 579,
v 506, ¥ en RDP, 1977, pag. 852,
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2 22 NIOHOLAS, citado, pég. 605 nota 1. ™
20 . NicHoLAS, citado, pig. 608. i 1 28 NIOHOLAS, citado, pAg. 607,
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laridad de la cosa entregada haya pasado efectivamente a €, De
lo contrario, si la cosa transmitida no ha sido adquirida en pro-
biedad por el receptor, el autor de la entrega indebida seguira
siendo duefio de la misma ¥ podré reivindicarla. Que ello suceda

no depende exclugivamente de que ge trate de un sistema juridieo .

que haya adoptado el sistema de la transmisién de 1a propiedad
por medio del negocio de disposicién abstracto.24

Lo mismo png%k_dem‘gs rar
Ia necesidad fditee :ﬁb%;iﬁé%ff .
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gleanzar u e nk
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del enrique%i‘éﬁ% b5 etrtudi el
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e
ec1bian gk 1
s dl'veglilta qoﬁnismo,

c}éd Vfug»g /ei la pro-

i S
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L

Stunzacto culposo ge
on,independen-

23

24 Véasg T8 nota 8o Ly
25 Exis ] !

wie devolver lo pas
debido, y te ”"i%‘w
inado la

JEiiher cayd Ia_daan
diado a%ﬁﬁ%ﬁr 7,
’ener’d; ¥Tecibido,

Gque h los easos

gado o entreéﬁ
devolver iguajhents
causal que habyliiatify

to en sentido téenico. Lm cuestién de si el acreedor ha- de recuperar la’

prestacién la responde el contrato obligacional, En estos casos el enri-
quacimiento injusto queda superado por la regulacién de los efectos de
este contrato obligacional, :

26 Lacrusz, citado, phgs. 570 ¥ 8. BEn la actualidad ya no prevaleee
uma vieja doctrina jurisprudencial que habfa exigido el emples de medios
reprobables por parte del enxiquecido, ’
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8. Naturvaleza de la accién 55

cia de que haya o no proporcionado beneficios al responsable; en
cambio, la restitucién que procede en ease de enriquecimiento
injusto no puede ser superior al aumento patrimonial experi-
mentado por el aceipienstt -

La sentencia de 12 abril 1955 (Aranzadi, nim. 1,126) sefialé las
difexencias entre la accién aquiliana, o de indemnizacién de dafios ¥
o] Jg;»jqigigs, ¥ la de enriquecimiento injusto. La primera reguiere la

Hone ¥eheia de un hegho ilfeito culposo o negligente, mientras que
_ijléio puede suregir por el solo Hecho del desplazamiento patri-
'ﬁg_dabido, incluspicon ignera cia o de buena fe por parte del
361 ; ¥, por otréi‘\farte, la apdién de enrigquecimiento injusto
slempre en el g Lot~ del hegﬁjﬁn un incremento de patrimonio
j}% indispensableﬁén el supuésto de la accién agmiliana o de
apilidad civil, Q A E o

T'hi'ﬁ\ 1.3 _'_} .{;"i :

én'

N .k ; o
ot a ineidn ns

% “Ia, distin nire un enxifuécimiento sin causa
fideg 0 S h [ ) 5 %
tribucién veyultante'de

LN ﬁ"if}n Y
] imia. en prifcipfo

P

PN

ridig€stién’dé negocios sin encargo,
, g.mity €lafa’y a pesar de ello pueden

€ dudag.en clertosttasosi 7 o :

5 gefidlatlds, similentbs-difdrencias: 1.5 La accién

causp’tiende finicamente-a-restablecer el

“eqilibr{B-injustarente” a_lj:érEan entré dos patrimonios; la de
gestién g\e res)

I nego&i‘gﬁiie{a _
menos estables“iile ,ef__»-fg,qﬁégh &

moitd & 135 Feldtiones obligatorias més o.
stdblece entre los interesados.

& i, ) .

: o §018 qh R, bﬁagp.d'qfhgsta el Iimite de su en-
;:1dﬁecini1lento, J;,n‘__jeﬁtr;ig, *;51”3 ‘H%l:‘*d(:kéﬁo d&inos negocios gestiona-
‘dos ha c}q repfhBolsar/al iestbrl

“todds las"inpensas ttiles o ne-
+ , fesariasiqud liaya hecho./8.% El die ha propofeionado el enrigue-
‘F‘*“'cimientoik,%ﬁ'f queda norn]rﬁﬁ:meﬁte, obligado a nada vespecto al en-
riqueciddly es acreedor;din ser di _ﬁdor; en cambio, el gestor de
negociosZasume obligaciones, entié las que destaca de manera
especial la de rendir clientas. 4.2 Elienriquecedor ha obrado por

su propi?;; cuenta, coni‘tci ocurre en el caso del poseedor de suelo
. ajeno empl que ha platitado o construido para si, o en el supuesto
'i;%?ﬁdg;%%% dor de lo indebido, que ha crefdo extinguir su propia

euda; por el contrario, el gestor de negocios ha ohrado por cuen-
ta ajena y verdaderamente pretendia defender intereses ajenos.28

NICHOLAS haes notar que el requisto (segiin veremos) de que

27 JOSSERAND, obra citada, phg. 454; Dy Cues, Bl defio, tradue-
cién espafiola, Barcelona, 1976, pag. 108,

28 JosSERAND, obra citada, paps. 463 ¥ ss,
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el enriquecimiento subsista en el momento del ejercicio de la ac~
cién marea una importante diferencia entre las acclones que pro-
. ceden por enriquecimiento injustificado y por negotiorum gestio;
- En el supuesto de esta gestién es suficiente I utilidad en el mo-
mento de ger emprendida, con independencia de que el beneficio
"gubsista hasta el momento de ejereitarse la acei6n; por el con-
trario, esta subsistencia es necesaria en €l eago’

Société Lemoine et Cie, Cour de Cassation (Ch. eiv,), 6 julio 1927
(1928) "5.L.19 (¥r.). En 1840 el compositor Donizetti habia cedido 1
propiedad de su obra “La hija del Regimiento” a J. Segiin e] Deye-
cho vigente en 1840, el derecho de propiedad terminaba en 1885, pero
una ley de 1886 lo amplis por dusrenta afios mAs. T.os herederos del
autor tenfan derecho, por consiguients, a la rropiedad de la dpera has-
ta 1925, a pesar de que F siguié explotdndola hasta 1912, Y.og herede-

x e e e , ot SR zroszformularon la correspondiente demanda para el pago de los dere-
accidn por:enviguesimiento: Tgiﬁﬂt,l_j:i%ﬂ Bi‘f;%,,“ e ,%??i?ﬁ ﬁﬁ?@* ; ,gé%gfg artir de 1885,y obtuvieron somtonein 5 o Lo oo meEe
Obseridi il : iﬁ wi!f% 3% ..ga-:’ﬁ Hallozlaunego emandade habjh sido el gestor, de negocles; pero, en 1827, el
e gestz‘g"g;a ' ﬂia Sccaeln é% Hiafide Casacién eitimé que pori haber obrado E' con intencién
“to, anunqugs a0  resulh 2y

2 iftatrar sus bropips asuntos, 1o le eran aplicables las reglas de
N l-d d d 1 LA fe oyl 9 |-
1dad del gastd

‘g;q' N

o B, 3 i g, d ;%;
gestor le esplag&g{.uex_‘g:&péigﬁp: i o
exigia qu RN xi‘tﬁbdé‘: ?; 1. terceio
erréneam dskho fiiblese-proti) ) *‘“&%k%%g o LA . i
tervenci6 ﬁéﬁ Testado] ohligadotas ’ecesama_w&-elgcg n=enfrevenipobrecimiento v enrigueci-

nir y que Wikl
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- sado, Inclusorain: ‘b.'.ii;tos,i £Lg Etof; %aﬁtfgif%ﬂﬁ Lok
LN que c%glgj;i_ U, enrique-
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io exig%é“’ﬁé?i’g afiamies Ee%ﬁq‘iggiél'*ffecto se produzca como
do.de.tma.prestaci i’ directs.deliempobreeido al enrique.
) la xglacion.difects entre ambos, sine la
f n=yingule” da co'ﬁf’é?fﬁﬁﬁ*sl%gciente entre el patri-
imonio glie ha itfrido” lay '

existencia de yn~¥ingh]

AN / itk do’le _ﬁiéﬁ(i%d’i?’ﬁ&}_ﬁ que ha experimentado el

Cuando ,éi&‘!:w:ﬁu'gr mpliamente - ' i %;;]Sg‘neﬁcib"‘% El desp} vz“%‘ih;;g:f;binuﬁi"aﬁdé“’i@bﬂerse producide median-

: la;dmiic:lida Iay iloadiférencia entre Ia ki Eteun ro fleo a tr&#’és}dde‘ 'iﬁ ﬁi’ﬁri_n‘ié‘gio Ajeno, sino que ha de ger
ase de est v 3 : E ;

eisién, Bn g
de Cassatic
(Fr.), el den

i
" mana g

r
%_gg 3 la propiedad ek- %f

® luna mis@a‘gifcﬁnst%ﬁhia{fa %b%léaﬁaj;‘caus“&ﬁfg;por un lado la pér-
é'j:}dida, ¥y ﬁézﬁ‘;ﬁfm la ganandia Fsigl requisito yue la doctrina ale-

aiila de la inméfiatds (fnmittelbarkets) del desplaza-

1! o, ! Y ** miento, que no ha de efifenderse ‘el el sentido de que el fenéme-
ﬁ,‘jfi:; gﬁbu-i’ : 6%‘& -frlif]{i;l:;.?:ou t;%%i : no se pioduzea entre &l perjudicsdo y el beneficiado, sino en el
manda pard LR 10 qués .gféiﬁanﬁ o de que uh mismo hechp o circunst“éfncia ha de haber dado lugar

a la périlida y 2 la ghfencias 4

neidhpdala obte- ) . .. .
o Por e"llo, al lado dé la condictio ha de hablarse de la actio. de

ner una adée
goclos, El I

! 45 E iz . £ . N N
HEEt cu%lidggnﬁgoxﬁquﬁmﬂggg% izmﬁm?gefso. En Roma era Ia accién éncaminads a recuperar lo
lugar de. o¢ RO Ajonos KaRte sratdg .

31 Nigmoras, eitado, vig. 621, nota 38, 622. :

32 ENNECUERUS y LEHMANN, obra citada en la precedente nota 9, en
su pag. 958. DAWSON, obra citada, pags, 120 ¥ #s. se refiere a este roguisito
que llama of “direct” emrichment y obsexva que algonas modernas de-
cigiones judiclales muestran en Alemania cierta, tendencin s preseindip de)
requiaito, Véase el mismo autor en su pég. 186, notz 10, ¥ en pig. 128,
con referencia al eriterio mds amplio del eommon law.

23 NmcporAs, citado, pags, 618, 621 nota 38, ¢45; Diez-P1oazo, obra
citadn, pag. 76,

30 NicHOLAS, citado, pég‘_. 618,
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que habia sido in rem domini versu, esto es, introducido en el
patrimonio del deminas por negociacién con el hijo o un esclave,
Por extensién la migmsa aceién fue admitida euando el deman-
dado se habfa beneficiado de un contrato entre el demandante y
un tercero. Bra el medio de evitar un enriquecimiento injusto
que habfa beneficiado a una persona ajena 8l contrato,

: Pero el supuesto que se considera como el peculiar de la ae-
» eidn de in rem verso es el contemplado en el art. 1.158 C. ¢,
> segtin el cual el que paga una deuda ajena sin congentimiento
- del'deudor tiene el derecho de reclamar de éste el importe de lo
. pagado.® .

Una aplicacién concreta del mismo principio sin duda, es el
que encontramos en el art, 1.894 C. c.; “Cuando sin conocimien-
f0508IEupligado a prestar alimentos los diege un extrafio, éste
endatdirecho a reclimarlos de aquél, 2 no constar que los dio
iﬁ’ﬁ 18 de piedad y"égm animo defeclamarlos.”
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partir del d8lg

tos muy breveine

to una fines}

A

: .mf la sentencia dﬁi{; mviem{i%;% 1968 (Aranzadi, nim. 5.334),
33550333 s ¢ in rem verssih que alude’ el pérrafo segundo del articulo

, ;;g,, confiere a s i;itular' { fderecho de reembolse sobre las

iE6e8 ue hubiese sa itfecha Por cuenta y efishombre de otro y

¥cltigivo bendficio (sententias d8 26 nofiémbre 1926 y 8 abxil

pre e, aquéiefest f’arﬁi&in)f:é?]aa__ai:}e’t’idara, gegiin se infiere

ido de I8 Bentericial Hb*éth/Sald de 81 octubre 1951, 15 cc-

y 80 junidiL966)vien! ebpecial de la de 21 abril 1964...",
b “"“5*-_?.!’ 7 - ';r.{ﬁ" 5 g

Ak

entfitiorde umd

g a" 3 : : f " 4, i,
el caso de ) 1¢ bidniesiiininchles, “shlog o TR, E S ‘o
riales, plariis eric ﬁ"é‘gﬂ%%jﬁ ereeo® &‘%J%; 1 o Equisitos, nolesarioy dard “Gue, proceda.la aceién
cedido de. e %gn;igdg ehef% fi‘geépon A )%su R AW

; ki N
£ . {*' . Ln._q.mp-ta-.l;n-vxwe--
NeGesario qqgﬂeﬁdgni’ﬁrjﬂaggﬂgam experimentado un be-
neficio cS}relatigq:iau*ﬁila*"‘pérdidi:i&(gétrimento patrimonial del

detor; ha'de existir udd.reddcion directa entre ambos fenémenos;
ORLD, a%‘{f:ljsﬁd,?,igién legal que pudiera

S em- -’

EE de ‘qhe-E1-qubtlo
(AT -36%5,‘%&5? 1;95 A, e, St
‘He’:mj,gs;}éi donante
onatafio sobre los %
_ donatario (ar- &
higre pagado deu- !

rescindida [isy
pagare la Hibgran:
bienes, tendardeh
ticulo 645, Fpnzes
das hereditayidn s
8u participagionys
cional (artE8086. Gl e.
El art, 1688 ¢, ‘o
todo socio detiont
tieulo 1.717E¢

de faltar la cg,l‘lfsﬁ', rak

gﬁsﬁiﬁcaﬁg‘_ﬂa altgxﬁﬁiéqf?hé;xt@oﬁ;gl;% . si Be admitiera el caricter
: ybsidialgo deld accigh (bfqie §§’gur§,ment th% de resolverse en
¢ e gentido neghtivo), serfa ﬁre-fso’%ique no existiéra otro recurso
7. legal perd-obtener el migtho resultado.

+ La serEéenci@ de 28 egégo 1956 (A‘i;%nzadi, nim. 669) declaré “que

la doctring cientifica exige como preslipuestos o requisitos para que
pueda, ejeij itarse la prefnsién-por enyiquecimiento: 1.° Un enrique-
cimiento por parte del El“emandado, representado por la obtencién de

it Ty i i . » .
procedentes Ut icln obrita éi—no & el agunto ng yentaja patrimonial que puede producirse por un aumento del pa-
fuera persox%% VORI e cﬁﬁajﬁﬁﬁﬁg#‘g‘g‘"ﬁﬁﬁfﬂ?ﬁ* . ’i‘?ﬁfffﬁ‘fd"fﬁé’%( lucrum emergens}, o por una no disminueién del patrimo-

el acreedor cuando é 2 aceptado el pago tanto del deudor

como del propio fiador; ete, 85 PEREZ y ALGUER, anotaciones citadas, pig, 989, dicen: “La qotio

in rem verso funciona en nuestro Derecho fyente a todos log easos de atri-
bucién_indirecta, ineluso para mquellos easos que pudieran considerarse
- como dudosos en euanto a si hay atribucén directa o indirecta, siempre
9% que en el supuesto se den todos los requisitos dal enriqudéeimiento injusto,

(G1. arts, 865, 1,158, 1.163, ap. 2, 1.688, 1,698, ap. 2, 1.894, ste, del C. e).”

83, NICHOLAS, citado, pégs. 618 y s,

34 Sobre el arrét Boudier, NicHOLAS, citado, pégs, 261 y s3.; DAwson,
citado, pags, 100 y ga.; ALVAREZ, citado, php. 417,
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nio (damnum cessans). 2.° Un empobrecimiento por parte del actor, 3 :~monio que de otro modo se hubiese producide, o del empleo de
representado a su vez por un dafio que puede consbituir dammum Age: i tiempo y actividad que vedunden en la ventaja ajena. No es
emergens (dafio positive) y lucrum cessans (ucro frustrado), del que % .-preciso que haya habido una efectiva prestacién del empobrecido
haya sido consecuencin el enriquecimiento del demandado. 3. Falta P T
de causa que justifique ol emriquecimiento; y 4.* Inexistencla de un % . al enr1quec1do, pues también eabe que se haya hecho ecesar un
precepto legal que excluya Ia aplicacién del enriquecimiento sin causa™.  * {§a0sr. pexjuicio o pérdida (domnum éessans) a cambio de experimen-
’ tar algin detrimento o desventaja. Lo tinico necesario, dice La-
) 0RUZ,= “o5 que el valor del empobrecimiento sea recognoscible en
e "%tmmonio al que ha, sido transportado”.®
Pecto reflejo q 8 la gastién de un patrimonio particular
pducir en la'e onomia genera.l 0 en un sector de inte-
; amplio que *el tenido enf tuenta por el particular, no
fliltado logradoia ea:pe'nsas ,\ e éste, ni se ha empobrecldo

14
o i
: éla,}sentencia&iu eT 8 gner ? 19536 cita como decismnes de Ia

(6)1. Ei emquecimzento _algmﬁca un aumento de_valor del

\patrimonig _7., RS ﬁéﬁﬁ&#ﬁ%ﬁ’ﬁﬁ&ﬁ’f ; i
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tive dismiy uya. el
das ajena 402 u__
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- Dice ] ,éclmle th,}" el ,nto lag#d¢ 12 enero 1943 {Aran-
mtento, tﬁi 17), 2d% unio;i%g}s ﬁbre 4927, 11 julio 1940, % ju~
de destrucsiing, Ar, 844), 2 an 7g(e’o ),424 septlemhre 1953 (2.277) ¥
no es valu _ __‘* dm ro ” Zn—_c? Bto de if;ug:_ha 3 ) -{é -
Pero e i Rhnids Do i g -
ditetiones: : “ﬁ"ﬁ Y gbasi%ﬁg S "mEEégiﬂaﬂ“de—pdﬁ;ﬁE '»*unmlimit 4,148 hodibles alega-
destruccion’ ] eiu p.d § entreg6 b : g:que un beneﬁi’:icfa»,] e"fio es’iesultado de un detrimento
];ienes pox; : Ui arl 0pm6 dlsponia ] gxoplo, ha llevq,_gl_b 78, doctrlnaaa*exxglﬁiel caricter inmedioto
& una oo el

i ‘mt rios d rof inmue-
g

rectc‘?i%del desplazﬁrq, éﬁ%?;» é‘glﬂo ‘giitgs ya e ha dicho.z
trﬁ;:e con el sa-

I g % e que lcﬁﬁprestaclén se haya rea-

ilzado pot el emfdﬂrecu d05 ienél enrlduemdo haya acepfado
. Jor si misma’ 13 pres%aclé ia.- &;Onemon dwe"cta, también existe
Wcuando é."persona. pag lag dbidas de otrdiizon el resultado
'~ de que ésta expemment?una venta;ja. a pesar de que el pago se

el enn sim -{_ﬂ' haya. obtenldo,,
hrebimitito-de-otrd, lo Hiesrotho dicen ENNEﬁ
NN, :ha dejéntenderse a
" vent a por path
X ue ausarl

CERUS y L
“la obtenc %

v hizo al agi*eedor, que eshina terced persona en la relacién entre
enrlquec 510 Y empoblé ido. Lo mf}smo sucede cuando alguien,
“ .8in vineglo contractua.ljcon el proﬁletarm de un inmueble, hace
. inversiories en éste. I-]ia de existir udidad en la circunstaneia que
es origes de la gana cia y de 1a pérd1da. Una mismsa cireuns-

2 “‘“*%‘t*l:ahmﬁ"ﬁg de haber producido por un lado la pérdida y por ofro
&1 { la:ganancia.

_ e
53!2_6"‘ JOSSERAND, obra citada, pdgs. 465 y s.; Lacruz, citado, phigs. 584 “"}lf
y . n

37 LAcruz, citado, phg. 586,
- 38 DAW.EON, obra citada, pag. 173, nota 84,
‘80 ° ENNECOERUS y LEHMANN, obra citada, pag. 966,

a o ser“

_ éﬁ'
il lg@‘ erivar
"r: aqué "

Bofiver 2‘5193:%10 wm :
Sl ey Sy ;%ﬁ» .

s

40 LAGRUZ, obva citadae, pag. 586,
41 YLAcRruZ, ml:ado, pég. b86.

42 Véasze antea, pap, 57, DAWSON, citado, pags. 120 y 186; NicmoLAs,
e:l:ado, vags, 616, 626, 628 y ss.
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Seglin la citada sentencia de 28 enero 1956, ha de existir “una
conexién perfecta de enriquecimiento ¥ empobreeimiento por virtud
del fragpaso directo del patrimonio del actor al del demandado”, ci-
tando 2l efecto lzs sentenclas de 9 abril 1949 (Ar. 433}, 28 outubre
1850 y 31 octubre 1951 (Ar., héims. 1.535 ¥ 2.884),

por culpa imputable al arrendador, condena a é&ste al pago del precio
de -aquéllos, deducidos los gastos de rodaje y acarreo, por considerar
que tal cantidad es la correspondiente o lo ganancia dejade de obtener

por aquél, no vulnera la doctrina que ampara el principio de derecho
referide...”,

No hay enriquecimiento injusto cuando el precio por el que

] p ¢ ¢ (5)4 El enriquecimiento ha de haber sido injusto, ilegttimo
alguien compra una mercancla, gufre pos ermrmen Mok
ST e

: gt cguse que lo justifigue. Esta es la condicién juridica esen-
; I3 g que da a lg teorfa su propia caracteristica, dice Jos-
é’RANDﬁPero, lqué h 2 de entendérse por causa del enriqueci-
iento2 Bl autor citado dice que\ “ge trata evidentemente del
32 b;, stzﬁcatwa, doﬁaglﬁn, venta, testamento, sentencia, deli-
'i§m0 el hecho ilftito constn%uye para la victima la justa

8 Ia mdemmzaci3;1 que obtlene en tal ocasidn el acciden-
re¢1be del aut ﬁ del aceldente una«suma de dmero no
ecegin catda”, §
i{rlqueeumen{o es%aaauaiuﬁcado f'ame NICHOLAS — si es
_ado de e lac?zog;i A1 f- /41146 entre el empobrecido y

8l ok

Rt

g-

del enriqu ;-.ghh”
manera b :}t

litigio) qup: m;- o?‘»':

de alterac%§ \ GELE 9%;; i nhcfuec:ldo N gﬂe* et e e r qugmdo ¥, un tercero. La finali-
Ero o en 1 tfo Partes ‘cﬂntrﬁtﬁﬁgeéi“ : as parte *segﬁropus erqualc%,nzar con el desplazamien-
n que, PO ’ )

ap‘recxa% i-lq ﬁ’}
otra, o8, !

b deb ener en-
5 li ac:ﬁn de la cliu-
debldamen e en esfe
- _ﬂuf“’ i

i oﬂ ce un empobre- ;
: __ onlal de log bie- 3%

Hitencia de 7 ab 11?3;‘

: f 2 i

ﬁ

Gs simonial ey la-“cansa’ude piiéde justifiearlo. Pero la fina-
%ﬂg‘ﬁ?pﬁﬁe dic axplilﬁwser zﬁompatxble S eot 8l ¥e¥dadero estado-
¢ de las cosas, ¥, o stﬁfsenhdo,Fpuede:*faltar la causa, como en

-elhcaso ga habefg qu’mér}do{ aglar urla detda que no existia: con- ]

ctio i debztz.‘ﬁ ﬁ;f,z_ -*f' £ Sy,

%La ﬁ%lahdad}d,e unaseﬁtr \gaxtamblémpuede fracasar si no se

*qlha. Iogrﬁlo gue;el rel épt %r m hera lo ‘Que de é1 se esperaba:

2o condwtzg ,cmusam'*‘dai:o 'Hﬂi’b A*d1ferencla. ﬂ&l anterior, en este

e gupuesto? “lﬁ causa emstlg 1mclalmente, pero gitedaba pendiente

i de que %;a justificara con el cump }imxento esperado o que fraea-
. sara si nlo ae cumplia.zga falta de icausa o justificacién, aunque

mJustos it
caje justi
sula rebusiEip}

i

L anifiesta ef; fhi‘ina

BRI HL0: mamfes%ada mas tardej ha de tenér, eficacia retroaciiva.
LM fﬂ' @g 2 33“{ awile 24 i< Otral'hipétesis corl mte en que " 1%. causa o razén histificativa
So2 o al ul 1mo Jé fiiderando pei - existiers: inicialmentb’y desapareciora thés tarde: condictio ob
1? e- lenr hecimiento ‘_Aﬁmmm
e, ShidadiBiendsloioncialme ntesaueyiamm ﬁ‘fﬁﬁ‘_ﬁ S . .
Rt rames o pat??monio 5 bdo ello permite advertir que Ia causa de que puede ha-

a costa o expensas de otro; y egto sentado, es claro que el fallo que ;‘E o blarse en relacion con el enriquecimiento injusto es un concepto
ante yna pretensién de daﬁos ¥ perjuicios dimanantes del derecho a ;9 1%3* 1" que no coincide con la causa eomo elemento constitutivo o ye-
#-'gn' £

realizay unos servicios de transportes, que el transportista no realizb Abaie
LT el O

44 JosSERAND, obra citada, pags, 458 v 4b9.

43 LaAcrugz, citado, pag. 586, 45 NIcHOLAS, citado, pAgs. 610, 614, 625 ¥ 626.
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quisito esencial de los contratos.®® También nos hemos veferido
a que un sistema de transmisién eausal de la propiedad deja
espacio suficiente paxa la actuacién de la doctrina del enrique-
cimiento injusto, en contra de quienes opinan qué mgélo puede
hablarse técnicamente de esta doctrina en los sistemas que han
entronizado log negocios abstractos de:disposici6n.« Ei;n nues;tr

Cddigo, a pesar del sigtema causaI de transmisién, eabe perfec.
tamente ]agcﬁ%ﬁiﬁ’ﬁz?"’“ﬁﬁ’?" [EFEatal -ﬁ:'-‘ ﬁlt’fd“"%?ﬂ BaiT

ita, en o ea’ﬁuf Tacheya) 11!
mente est

(5)5. Un sector de la doctrina ha sostenido que la aceién de
enriquecimiento injusto sélo serd procedente cuando el deman-
dante no disponga dé ofro medio para obtener 14 restitucién
& que fenga derecho, Bs decir, seria una accién subsidiaria, en
el sentide de ser procedente unicamente a falta de otra.

Como razones se han alegado lo& mas diversas: el prineipio
de -economia de medios, que aconsejaria la exclusién de una
P ACIong ,ando ya existiera ofra dirigida al mismo resultado; que

Piises de Derftho codificados al ser obra exclusiva de la

) %&encla, la accirﬁn s6lo debé: ia admitirse para llenar la-

gde la ley; que q lo (:(mtraarfit existirian acciones que po-

efifrar en conﬁmt v.que lg’ posibilidad de alegar un enri-

fienhto injusto cuando se hhbxesan agotado otras aceiones,
E*aqgnfusmn g 1,’ seg’undad juridica;s gfb 60

abgtrma francgsa Lel 'caso”"ﬂlwysﬁte* {1914) exigid este

sicién ab; %1' :

0 por cixreé n g: de que»no exlsﬁﬁraivoyrag accnén,rﬂy con palabras de la
es posibl I DA T EeUpe] IniEmay’ ireid r:AUBRY y;;l{ 3, e ée’(ilie “Ifsiceién de in rem verso,
cosa. Bn Hogrdeicongitoldeie _k-' 01 ; wm Furida “.en el printipic: 1‘ti[ezéql‘zii'lad*"q‘,’i’ma prohibe enriquecerse a
cién de cg{ tr,a., T*tebeeroia=ty 080, Voae tbuena, 2 de oﬁrgﬁsolﬂtdebé;ria édmiimfé‘é»e cuando el patrimonio
fe, sélo ¢ ] @ﬁ.jltn | ,“ersona. Iihh“%se “ex ermféntado un_enriquecimiento a
e g@ﬁéjsa 8l4deof e, SeHEndo: éﬂsa«no dispetipa, para-obtener lo que
La sdifid se le detle, de ningunazbtra’a ciémf@%uli;ante de contrato, cuasi-
g:eszol;;t% fich 'qu ¢ Setipd grafuitamente 3ontrat0** dehtO”TOﬂCﬁ‘éSla"ﬁehtO”} 5;««“ ::
dur:znte e}l}E1 ?:Hh_ ET@Sil’premlo.igi&lara que "fl Fs conveniente mnfn)rf( d‘*c&nocimzepto de los hechos del caso
existe un 151 T ] el ae or, eda es a

Yette. F..l deman;lé’nta" {aliia iqe”u%};o “din présﬁ:amo a una orden religio-
sa vla slﬁna hapia sido; m;grtlda en laigonsiruccldn de edificios para
% mlsma.fI.‘a. ‘ofden fug di u“elt ly E 5 bitnes paBa%‘on 8 un liquidador.

causa del &
aceidn quelh F)i?li po ide ‘Jermtar er

o

en el presents) nilos chos 3 que de 187

" es lo que ocurre

: : el desplazamientds i; ' *«W 1 prestanim\?e., por no habsy hﬁcho &l préstamo ajudtindose a los re-
patrimonig} precd ista “al dusflo deyls n ca, 38 produce ¢onZiys }01‘01116 contra el liguidador la ac-
una finalid il

Iadeprc 'f"

ERE ph mente} compensaffis
una mayorneo; odlq'a. ;

guisitos %el Cédigo civil ; iianeés,
habia de d

cién de il rem verso, pexo’el Tribunal rechazé la, demanga por enten-
der quae 1§ accién procedente era la &é‘rwada de un préstamo,

ug':nte los p}‘
Zinmuehles 3‘:
del caso. 0 La dpetrina del 0330 Clayette sili duda estaba formulada en
La 1'%, £tz : : ,§ } co *ﬁﬁferencm 8 términos; % fs amplodique los estrictamente exigidos para la so-
este requig} "i_ -,, Lifiencionedas sefitencias de 2
Sulio 1946 esfeade R e Eﬁ“ﬁﬁ%ﬁh

49 “Yobre sl tema LAORUZ, pégs. 596 ¥ sa.; ALVAREZ, 405, J0gsBRAND,
II-1. pig. 4569, Bl Cédigo civil italiano, en ol art, 2. 042, establece expre-
samente el earfeter subsidiario de la accién: “La accifm de enriqueci-
miento no puede ejercitarse enando el perjudicado pueda ejercitar otra
aceibn para hacerse indemnizar del perjuicio experimentado.”

b0 NicxoLAS, eitado, pégs. 6107y 617.

51 Bobre el caso Cluyeiis, Dawson, c:tado Pég, 183, nota 120; N

onoi.gg, citado, pigs, 633 y ss.; At.vmm, lugar citado de RGLJ, pégi-
na

¥ subraya que ello es compatlble con Ja buena fe: sentencing de 6 ju-
nio 1951 (1.877) y 16 junio 1952 (1.514).
. %,
46 ‘En este sentldo, DAWSON citado, pig. 47; MazmAup, obra citada
en la nota 1, en sn pig. 640,
47 Véase ankes, pig. 53.
48 ALVAREZ, citado, pégs. 429 y ss, 434 v ss,
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6. — J, Pulg Brutau, — Fundamentos de Derecho Civil, Tome II, Val. jads



II. Bl enrigquecimiento injusto

lucién del caso, Més tarde, en 1940, el Tribunal de Casacién
admitié que si eon la acclén ordinaria sdlo podia demandarse a
un ingolvente, era procedente .la accién de enriquecimiento 4
Ppesar de su cardcter subsidiario.

5. Requigitos de la aceifn 67

¥, Droporeionarse a una persona una situacién mss ventajosa, po-
: niendo a su dispogicién una acelén particular, en semejante hi-

i~ pétesis no hay motivo para excluir Ia de enriquecimiento injusto

< cuando 1o se rednen las condiciones de s, aceion especialmente

st Tegulada. Por ejemplo, 1a regulacién especial del contrato de
servicios no puede dejar excluida nna reclamacidn fundada en

.2l hecho de la relacién de trabajo que haya existido.

g Tresumen, como dice NICHOLAS, lo ¥nico eierto es que la

ﬁg ] y

fl

En este caso el actor habia realizado obras en un edificio que 3
después, por resolucién de la compravents, volvié = poder del vendedor
con e} incremento de valor de las .. realizadag nor. el

e enriquecirfi* ento injustosno ha de servir para evitar
;ﬁla. aplicacioll de una regla de Derecho que se ocupe
fente de la ctfgstién litigidda. Hay que preguntar y con-
i la posibilidad ‘de elegif;fentre el remedio “ordinario”

1 i_%n de enriguec 'f;_‘r;ieni_:o inﬁ_ﬁsto producird este regultado.b
nestion puede preséhtarde teniendo it cuenta el breve
R . (AL ‘é e 3 e ~
abesge dlsq‘gneﬁﬁagg..—% lamar indémnizacion de dafios
ucidos poriyn acto ilicitofeivil/(art+17968, nim, 20 C, c.).

A0 ol afio, paistins "lﬁhi[iﬁ’é‘fiyi_jldgﬁ%n su caso, de ejercitar
Eré el a Eion de enriﬁ‘u{gc@ie ito/ifijuso? s
guientes diy té ;
1. 8i &

‘ ﬁ@gﬁlﬁcﬂo&;&a&gﬁeﬁﬁ”&% g e§;ﬁr’§ﬁggc_i§i"~'§. la exclugién de esta
%%ih&ggempre qife-sdh, thdudablé-dug Tas dos se dirigen sustan-
] mente-arlo-minis No-piglo hacerse el i accion pres-
: crita corf la maniohraide dig Yizaylatde accidn de enriquecimien-
- o injusto. Singﬁbﬁ?’gdf’agim‘ oé}ﬁ”;@g‘*fa'éﬁnable entender que si
ﬁﬁbpreﬂfg%‘ito la accidr.detivada de*chlpa o negligencia, el orde-
ihienth jurfdieo’lia qﬁgrfil olahibid dﬁﬁ‘gante de un agravio pue-
5 reterbr ol biraficih’o gfe%é&'i%f T N
K L 43 obl THO0E T h,
it ¢ NICHOLAR.fazond+de la slgﬁgenteﬁ maneirds si el perjudicado
{5 Josts dent ?gw’ﬁe plazo pafg.* ejbfrcifiﬁr Ia accitn & vesponsahilidad

civil 14 15 1 olra parts ;1;‘.& hay dy Lo, de que podria optar por la
de enri Hecimiento injisto, ha deléntenderse que la.extineidn de

enriqueci % _
2. 8ilai:

| A JV" ; B
i no.hay.duda que no i
Qilseimiento, pues lo 1

dtiz Yethrrir o 1546
rls¥ T8 normas'gol

i embobrbeido no re ':% isitos necesarigs., n:ii
2 Qfa aé;éiﬁn“ﬁué"s |

ria.!zc ?éte, hay que dis ;%‘?
.'Q 1 = & 4

e g_degae que e'?‘_g doi(el ofden@?ﬁh;
oy e cuald) fjer Aeo ;
DlEEEh IR eE VeI

_ 1an la prime,{;ria no ha de inmpliear 1a dé aparicién de la segunda, por
o mique I,}Q“‘B%ga que- tratarse de acclones diferentes.ss 31
1o, 5108 tigiblegifiliay que _ La c%estién de lg//subsidiarieddd de.la accién queds clara-
q:aCCI0N; ‘13 : : ﬂi,.{éﬁ'_los orde- mente planteado en €l recurso de casacién resuelto por Ia sen-
namientosii LS e i T TeRRIgHTDoT el An e o WHEnGiaide 12 abril 1955 (Aranzadi, ntm, 1.126), al sostener uno
venta de inmifebles; 51 el suplesto reclamante 110 Puede ejercitar y

dé los motivos que es una accién subsidiaria y que no procede

esta accion reseisoria tampoco podrd recurrir a la de enrique- cuando el caso tiene su regulacisn en lag normag especificas de

cimiento injusto, .
b) Por el contrario, si ha de estimarse que gélo ha querido

638 NicHorAs, pap. 639, -
b4 LACRUZ, pig. 6US.

- B2 MAZEAUD, pags. 642 y ss. b6 NioHoLAB, pig. 640,
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68 II. Bl enriguecimiento injusto

los arts. 1.902 y 1.968, nim, 2.°, C. c., entendiendo por ello qué
‘la accién habia ya preserito.

El quinto considerando de la sentencia del Tribunal Supre-
mo rechaz6 el motivo, con las siguientes declaraciones: “Prime-
ro, porque ne es exacto que la aceidn ejercitads ses en realidad
la aquiliana, pues aungue entre los fundamentos juridicos de la

demanda se cita el art 1.902 C. e., esy gdlo a efectos dehsenalar_, )

las diferengifasgy

coneretan) ’i{‘&e& AP
gundo, pogﬁ' (:

ticero, tie ‘
dafios y “Baﬁ;; ‘
diferenclaile ‘ﬁi g
que convi g gid
dog:laa ;
cia de un}
mado en

ente quUesno:

4 f?o*p‘;éﬁ%‘_ :

iglsindebito;

e} ﬁrovo‘hiﬁ
B es~

*.u«f

é%one s&e pre

con igno %;

ntr
en
omo qu no es in-
'\T[iana, gue es la con.

templada‘ it _:'--:m% Tgrcero, que muy
nutrida da ¢ edigadenque la condictio.
funcione gie

asf no fug

pesar de '- T, c. contiene
punto aI }egal ni conmz
i peciﬁai‘agj”goblbr-
', dU3ey e8] paga”a piimer
,*g”u‘%sfag %%dm oy liclto en-
byt A nf® como de-
Atralndadlatlocts %@m&nﬁrﬁpﬂ@lﬁ H

tradieién espa ola, por la doctrma cientifica y por la jurispru-
dencia. Cuarto, porque en ¢l ecaso de que el hecho de la introsién
miners pudiera ser determinante del ejercicio de diferentes ac-
ciones, ecomo la interdictal para retener o recobrar la posesién,
a2 reivindicatoria para obtener la devolucién del mineral ex-
traido o la gustitutoria del equivalents pecuniario, y la declara-

et i WA R LI AL | EE s 1 T e

A

7.

]
H
i

fags:

i

‘l

sir: N

0 shién la Sentencia de 2B
L,

58 "!’& :thiiamos §1érltemo:'.*‘
A IIa recurh
A

- %ﬁﬁ’

B. Requisitos de la aceién 69

tiva de culpa, se estaria en presencia de concurrencia de acciones

que no tienen orden preestablecido de preferencia y exclusion,
por lo que el titular del derecho lesiocnado podra ejercitar la
que juzgue mas adecuada; y Quinto, porque en definitiva, no
ejereitada la geelén aquihana. es inaplicable la norma de preg-
cripeién que establece el art. 1.968 C. e., procediendo en su vir-
tud, la deseshmaclon total del recurso™ b8

jeterior sente?iow, de 10 margo 1958 (Aranzadi, mim. 1.068)
el fercer cg, s:derando que ‘‘como ha declarado esta Sala
gntencla de 1% %abril 1955, 2 accién de restituclén por en-
i ﬁﬁento torticeto tgene susta.ntiwdad propia frente a8 la indem-
£16 *de dafios ¥ perjuicios, de ia. que la independizan mdltiples
i e I;?L doctrma"; cientifies, ha sefialado, conviniendo
poYsgu apllcaclén al laasg [de autos, queﬁla accién aguiliana
g‘%en —elaprovo adnil s;lalcomﬁrrencla de; run hecho ilicito, v la
E_ig puad surg pa{i lisglo shechos 'del desplazamiento patri-
..i'%xdebido meluso 'cor};_'i noraﬁcla._ ortle buena fo por parte del
Gattlor, repudiaﬁdoqfﬁ'o*tmna [t eni;iﬁua muy nutrida la tesis de
ondzctw*funéiﬁna sxemﬁr Hofno. nGima subsidiaria de dere-
Lu sentencia.,i'épite ; con intiaclén Io que ya declard la sgen-
&l in §t§ caso.;da.xl%a -el-motivo de casacién
noF-faAla “““'delsapliea iiﬁn delj‘-'r rmcxpio del “enriquecimiento
a que conﬂur:cfan eﬂ? e) citfio, togos‘sps elementos, Véase tam-
ene (f 1’956%(Aranzadi nim, 669).
eneg{ 1975 (Aranzadl nim. 95) reafirmé los
‘engld g guﬁﬁ@a ‘decisiéii, dictada por casacién de
Bda, 1%iters Ak 1654 iﬁ’x’nos* térmlnosq{que Iag anteriores la
jpropia gultahtmdad ide 1533 atimﬁxf'de enrlquehi“mknto injusto frente

injusto, iy t‘

% La sentencia d Jg

fala aqu 1 ana.

subsidiatio de la accidén,fdomo las de’&lz enero 1943, § y 28 enero 1956
y 22 ditlembre 1962, }o’ afirman de pasada, sin constituir la vaife
deozdemg del cano. El m:{smo autor opina gque la lfnea jurisprudencial
que niegh la subsidiarfddad como regl general, eg acertada. *La con-
diotio szsze cousn es, nmuchas veces una aceién dependiente, pero ello

1ho ta su incompatibilidad con cualquier ofra mis o menos coin-
fite o paralela,” !

Lmr{gz hace notax q_ﬁg otras §éptenc1as que suponen el carfcter

LY

66 Una eritiea negativa a esta sentencia en A. HERNANDEZ-G:L, obra
citada en la nota 1, pAg. 265.

57 LaAcrUZ, citado, pé.g'. 597, Arvanez, en RDP, citado, pig. 851,
dice que la principal aportacién da la jurisprudencia espanoln 4 este tema
es 1a negacion del eardetar subs:dlario de la aecidn.
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Ung acecién fundada en determinado supuesto de hecho no
excluye la existencia de otra dirigida a un resultado practico
semejante. Afirma el autor eitado que “no es subsidiarig la con~
dictio indebiti que puede inferponerse en lugar de la reivindica-
toria, aun existiendo ésta” Lo que procede es examinar en eads
caso si el Derecho, al conceder una aceién, ha querido eliminar

a cualquier otra gue tenga idéntico fundamento o que persiga

3 Boh e e a e tantoe
al sefialax %gﬂnﬁgﬁw i
cesar o eljm ¥
referida 4

En defini

2 A
j .g,-lei(e jlo

?Oilf el Qjéréieio de Ia

tituir al LS valotraue NASGEIG AR

Integrado SR and; b, éiﬁﬁézzégl{gﬁ‘f JoT g

tifique. 1, ‘ és & ddmetida’d \niok1E

limite, efis doy darse al.e mpobregido mds

de Io que § 107 gl \er]mq.trﬁc_idfo més de lo
AM

aceién el B slia. 48 cdhvertirse en
enriquecidg e =
Bn el sentidd! diee M2 14

it dor ests_doblemehtds
LaEyEpor eliempobre Imieii
g Xpresa NIGHOLA

S acreedor.

( ._do dice -(1“1}%3 ).

actor cuy ""n rospéra tiene : porte dfl @nt
quecimienfordelidems Hgﬁa';‘.'iienﬁfﬁ o -,mite'-“!:i\al. mpo-
brecimientgique hasatf rido f0as e e

g%ideﬁﬁ" no puede

Entre ?% e
‘brecido no puede exigir més que la reconstitucién de su patri-

T,

. b8 Awrvarez, RQLJ, citado, pag.
terio de TAORUZ sobre el requisito de
59  JossEraND, obra citads, pigs.

60 " Mazeaup, obra citada, pégs.

497, e manifiests favorable al ori-
la subsidiariedad,
461 v 1,

644 a 646; Nicmonas, pig. 841,

Eng

S R T

el
U

AR PORRRL,

8, Contenido de la aceién 71

i

R

" monio, y al patrimonio enriquecido no se le puede imponer més
que ger reconducido a su nivel inicial.”et

Como punto de partida ello es cierto y responde a la natura-
- leza de esta accion y a 1a diferencia que, como hemeos visto, existe
. entre ella y la de responsabilidad por acto ilfeito. Sin embargo,
& algunas cuestiones han de ser puntualizadas,

darka
2

: E%j@ﬁ?hﬁz observa que la sentencio de 27 marzo 1958 (Aranzadi, nii-

merg 1:456), dictada sn un caso en el que se reclamaba por razén
obras realizadas por el novio q‘ﬁ un piso propiedad del padre de
77 después de 13:_'5 uptura delf ﬁoviazgo, “no queda clara en la
eritenéia 1a justificacion, del imporfé a restifuir, que acaso no fuera
bras, Bino el dérl&““gmlor efec ii_vamente ganado por el Inmueble”,

TiaStion importa'nﬁé\ es{?det’e’ir'minar en qié momento ha de
e ‘El::‘gl‘gport'*g%de Centiqideinilento,Cdbe elegir, dice Jos-
RAND  entrd.dl, diadel ‘énkiqicibiients’ el de la presentacién
a7 demanda. Phredeimad Matiirhl qué sea el segundo por tra-
g la nigelzfi?iﬁ'm%g@éiﬁoﬁ ‘Patrimonios en presencia. Si el
ibrio $8;ne.kXisté,Naf accion.ny téndra razén de ser, sin
grjiiicio de lo que pi hc’édéa;éﬁp‘j&‘é‘s"os;:ﬂg mala fe del demandado.
%ﬁﬁ]ﬁi@-’ﬁ?ﬁ“&‘iﬁ’é‘“ﬁzﬁiﬂﬁépiﬁﬁ% jorUZ G08¢e] enviqueciiniento ha de
persistir el dia daﬂlaif?ﬁrgsﬁﬁ ation de-la demanda.s?
\ s, La fecesiddd-de ésth pérsistintia Ristingue la accién de envi-
. rdiecimiénto de la@ieiohf dirbe
siqife badta que eldnridactis

irbels ‘bor, negotiorum gestio, en la
. jehth ‘ha¥a'sido @til en el momento
5.5 de inict rse‘,-llﬁsfgfesiii‘g*h,f don} i ependeicia,_de que el beneficio
3 } subaist] al-presenta¥ise J4 dematdaits S,

: Si ¢dsa recibida A8 biibnd, fe por el wedigions ha sido con-
sumidafla restitucion! #6lo protéders en la medida en que se
haya ahorrado gastosﬁ’-al haberlé‘;* empleado en una justificada
‘satisfa(gg:ién de sus qéjcesidades @?mnum cessans). '

i 3
2 I ;
. . - 81 ZLAQRUZ, citado,i"pég. 601, Pero véane ALVAREZ, en los lugares ci.
? a%gtqn%g]e: RGLY y RDF, en el gentido de que “no hay razén juridica para
- gitablecer el empobrecimiento como requistto auténomo de la neeidn, ni
para limitar la cuantin restitutoriz al empabrecimiento efectivo del de-
mandante” y qua “en todes los supuestos en que el ordenamiento juridice
emplea para calibrar la medida del enriguecimiento e} criterio del ahorro
= de gastos (damnum cessaus), se independiza de hecho, la cuantfa restitu-
s . torin de la aceién, del empobrecimiento efectivo del demandante” (en RGLJ »
& péginas 602 y 508; en RDP, 874 v ss), . -
62  JOSSERAND, obra eoftada, pigs. 461 y s.; LAcnuz, 601.

88 Véase antes, pip. 55.
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72 - II. El enriqueeimxento mJusto 8. Contenido de la acelén - T3

Lag mejoras reahzadas en cosa ajena sélo conceden derecho i
de restitucién en la medida del enriguecimiento efectivo (actusl)
que con ellag haya obtenido su titular (efr. arta. 453 = 458, en
felacién con el 1896). :

Acerca de la regla del art, 1,897 sobre la. recepcxén indebida,
perc de buena fe, de cosa cierts ¥ determinada, que s6lo obliga
a regponder “de las desme,l oras o pérchdas de ésta en cuanto por

e

o los fratos percibidos o debidos percibir, cuando la cosa recibida
los produjere, sin duda porque en ello ha de verse un luerum
cessans.del demandante. Cfr. arts. 465, 1.108 y 1,896, aparta-
do 1.9 G, ¢ Los anotadores de ENNECCERUS obgervan que esta
combinacién de las obhgaclonea de restituir ¥ de indemnizar
obedecen a una agravacién de la responsabilidad del enrlquecido,
.- _como sancién a su mala fe.5

,a:"?recepto del G, c. alemén, el § 822, ha previsto el caso de

Eién a titulo %‘bratmto por parte del acoipiens: “Si el re-
del deber e TESRIFHT tribuye grafiitamente lo Fecibido a un tercero, siempre
frido portEEdafiE A nsecuencia d‘etﬁesto esté egciluxda la obligacién del recep-
aceitn de Zadio firestitucion de \enriquec ifiento, el tercero ests obligado
mJustam '?' _ LaelniPastitueidn como; 'si 6l hublese recibido la atribucién del

Si el afespionsrde hien it HIbIese et anida 1r tons ot cresd %@sm causa jul 1d1ca:.” Los anotadoresdespafioles opinan
hida, “rediittiieayel pitbic dcaua el N hadgrld lefees: ' gs admm;blé eﬁ $i éstro Dmecho‘f pero 3191;:1131;2 que
tivo"” (artiliRYG repoaICIon ) Bl e 6n delterceri o se cable, laaction de restitucién se

Pu(ede DlEntesisel 1§ :@gf s ponderan.slasn %Z ' : contr.;'laiel acc z ﬁansmlten te por el valor que los
dante los Tizdo

enfan al tlemp evL en@fen‘acién. Para una base de ana~
‘ A 02 6L 3 fan el art.,gvsh%u ._ e(‘}*‘-“c Sty

1 REIqecinientgEr : 2side IECGRRYSH ibdiaccion s ’Enr;quecmé nﬁo prest‘i":be a los quince afios, se-
lo niegan i e ) Bt Gl el Arte1:064- Gy oty i'atarae:‘ﬁéauuna*accl’c’:’h*personal que
: oy se“ﬁ'"iaﬁo {;ermmo*éﬁeclalrde rescripeion.

ha*%"’l\t

i Ly, C%mpzlaczf ‘Edel"ﬁe ca g{'u E:Fofal tde Navarre dedica el ca-
Ppitulo Ii" del#Eitulo V’III bd}l 1!51;9 ILI, al enriqueclmlentu sin causa,

: wefect ada sin de-
1 ;}owcualﬁ cuenta con
; é“ﬁ), ¥ al caso del ¢

0F
A5 a-r-""’a

=,

Contlen] la€18yes 508 a 510 ueﬁlsponen lo sig“ii ente: -
limitard 4 “Teyh08, —zGlases. E que adq iere o retien&sin causs un Tuero
(v en este % £ i recibidolde otra person queda obiligado a restituir.
den ENNE _de _transfen%g.’el v "Se ﬁ4:11;14311de por- d1$ naic:én sify causa la que se hd hecho a con-
contravalqrl fificada ent tgnt‘?ﬁé!!f 3 seeuenctl de un acto dlicito o de {1 convenio prohibido o gue es
euanto el deidony 16 : inmoralfpara el adqui g”nte, quien qhede obligado a restituir lo-reei-
conocer lagfaliz

bido s indemmzar el ger;uicm stifrido sin posxble liiitacién por 1a
pérdidaifortuita, & no ser que se trate de un incapaz, en cuyo caso
-responfiers tan sélo del enriquecimiento;

) .". “Se entiende que se retiene sin causa cuando se reeibi6 una cosa
para realizar uns, contraprestacion que’ no se ha cumplido o el cobro
de una obligacién indebida con error por parte del que pagb y. del que

@i . cobr, o cuando se recibis una cosa por causa inicinimente vélida, pero

BEn 1035% [
aue abona- :

84 FERRANDIB, anotaciones citadas, pég. 1.01e. -k

65° ENNECCERUS y LEHMANN, obra citada antes, mota 9, en su pi-. >3
gina 1.009. La solucién contraria conduciria a resultados que el common ‘
low aleanza coh la téeniea del constructive irust (imputacitn de una re-
leclon fidueiaria entre empobresido y enriquecida) y de Ia aubrogacién
real ({rasing). Sobre ello, DAWSON, obra citada, pags. 26 a 33.

"~

66 Anotaciones citadas, plg. L.017.
67 En lns mismas anotaciones a ENNEGGERUS, pag. 1020
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que posteriormente ha dejado de Justificar 1a retencién de lo adguirido.
En estos easos el adquirente estd obligado a restitulr su enrigueci-
- miento.” .

“Ley 509, — Pruebha en el pago de Io indebido. %] que repite un

pago indebido debe probar que lo realizé y la inexistencia de la obli-
gacién,

"Cuando el que cobrf niegue formalmente haber cobrado, una’

Y€z que se pruehe el pago,
i.E.'aciﬁn. SR
"El queféol

deber probar & la_existenci e.ln..obli
it Uit b

6 tbiag:

ety et
que quien P, @%iﬁ’ ; @E@ e
Si se péﬁi:é '%%v 3 gz-':;. ‘
adquirenteio; § s
“Ley BI0: i
do se hayat

por el uso,gf i ﬁﬁ*
1a novaciénilanchmp nEARIOTIA ]!
rales pradqgefgﬁﬁégs glviless

“Causa %’ﬁ“’i‘h Al argisibdics
S¢ paga a ?f{igm%d“‘%u PNy it
Io sea tam&éj{%fgar dhie

qrg?s&

i
1]
<

RinLieaoion
MaoLs,

t&’ o » jeansalidell ehila responsabilida
¢ :‘ ¥

I

ESPONSABILIDAD CIVIL EXTRACONTRACTUAL

N4
% ¥

1. ‘Zglicitud pénal .y eivil
1y ... i3

i 1 if ] .
rdenamiento juridico diférencia claramente los delitos
igue son hechos‘;.lllicii_;éos previstos y penados en el Cédigo
Hlog delitos (;'VHEQ olaictod il@gﬁitos c;a;__?f}‘_le‘é, que son actos u
Hos efisque inf) gv;;é?i fel Ipaf(dolo)~ o negligencia no tipi-
Tor la Tesperigl, | ero/fiseeptibies de dar origen a una
E{;é reparacié%?{i;{&gmﬁigﬁgiénf en el ambito civil?
Ademés de* lag jobris_generales-da.Déresho civil, pueden tenerse
iente en cuenta lod siguientes trdbajos: Ricardo.DE, ANcen YAcUEz,
o Qﬂ#;ﬁé_ﬁ?ﬂ:lﬁa;ﬁ'sﬂﬂom‘&bﬂ* v H‘G‘i’”ﬂ;‘dgi Hﬁo,-u.laflﬂ;._.n-_&nfonio BORRELL
dearderly 'de lg-diipe extracontractual civil, Bar-
celone, 1912, v segunida-gdicion {dé 19587 Wedsrica CASTENGN, Teorfa de lo
gontinuidgd de Lﬁs‘*‘:Dangiz,hﬁsw?gmfg‘ i *ctvil, Bércelona, 1949; Alfonso pE
Cssto, A dolo en el  DdFeslioiatvill Madrigy, 19557 del mismo autor, “La
dbalidad en la respdfisabili ﬁﬂ%&jﬂll’iiﬁDG;:ﬁulio-septiembre de 1966, ps-
Tas 527 664; AdrianodE Gupls, {d,_a‘ﬁio —=Teprla gensral de la reapon-
jgabilidad @ivil, tfaducciéhfesidiidlh, T n ‘estudio’preliminar de Angel Mag-
miNEs SmihléﬂffBarcald’ﬁa, 39763: F." FERNANDRZ D, VILLAVICENCIO, "La
d%mivil’{, Revista delsfhstitute de Derecho
Comparads;*Barcelona, julidsdiciéinbrh de 1954, pigs. 142 a 149; Marianc
FERNANDEZ. y MARTIN-GRARIZO, Los ddafios y la responsabilidad objetivg
en ol Dereoho positive espafiol, Pamplonia, 1972; Juan Latour, “La com-
pensaciénijde culpas”, RDEYA, 10683 bdgs. 223 a 236; Henri y Léon
MAZEAUD Lgi André TuNo, Tratado tedrids, y prdotico ds la responsabilidad
eivil delidtunl y aonffmciﬁut, traducclén; de la guinta edicién francesa,
Buenos Ag‘rl_ies, 1981; Mor&'m., Problemas*de lo responsabilidad y del dasle,
traduccibil) espafiola conlnotas de RocA JuaN, Alcoy, 195B ; Pule PENa,
“ Ipq.,éi‘chracontractpal o dafios por lmprudencin”, RGLJ, 1948, primer

%

7

Rigpnmabilida,cggmdéﬂmﬁc?&z

(oo B2 SR e : L5
nuiidementrs; phps. 366 y ss.; QUWNTANO RrrobLés, “Antijuridieidad civil y

penal en el events juridico del dafio”, RDP, 1949, pigs. 863 ¥ 8a,; del

mismo autor, “Ilicitnd eivil y penal: El problemsa de su tipiflcacidn”, RIG,
1857, pigs. 207 a 217; del mismo, “Diferencia entrd la culpa civil v la

oulpa criminal”, ADC, 18957, pigs. 1.089 n 1.066; Jaime SANTOS BRIz,

.Deragho de dusics, Madrid, 1963; del mismo autor, La responsabilidad -
evil, 3.* ad, Madrid, 1981; Stcva MerEro, “Ilcitud eivil y venal”, RGLJ,

1948, primer semestre.pips. 5 y &s.; 8070 N1ETo “La llamads compensa.

cién de culpas”, RDP, 1968, piags, 409 a 427, '
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278 EL CARACTER BUROPEQ DEL DERECHO INGLES

~

manente con la Europa continental, que marcé de forma des-
tacada y caracterfstica el derecho inglés. Los artffices de esta
recepcion fueron escritores desde Bracton a Blackstone y
Birks, jueces como Hale, Holt o Mansfield, Lord Cancilleres
reales y civilistas, instituciones como Oxford y Cambridge,
Doctors’ Commons o el Tribunal del Almirantazgo, 1a Iglesia
y los comerciantes. Por supuesto que no creo que civil law y.
cormmon, lay s thOS FEsa creenca

a@{fga y -‘it‘;*a“as s0fas

al e
%%%%;b el d‘ef%éh i‘ih’é' NER:

5
H

més, idem, Duke Journal of Comparative and International Lm.v, 1992,

p- 319; DONAHUE (ob. cit., nota 49}, pp. 1745 ss.

L € ev1dente— )

£ag emblematl-
5 the idea of a

[ b‘g the length oi“ﬁ}u(r

i _ ';- i 2 X995, pp. 403 8. Bl artfculofgxen €0
g ;:plam 1tself sti 1 Jes% :

ENRIQUECIMIENTO SIN CAUSA: LA MODERNA
ORIENTA CION DE LOS ORDENAMIENTOS
JURIDICOS CONTINENTALES *

1

nash Etica a Nz;:!ﬁmaco ', Aristételes distingue dos for-
ilSthla. zustﬂ.‘zg d:str;bufwa y iustitia commutativa.
Siicierne especl 1camenteflas relaciones entre sujetos
y ha de estarBasada efifun respeto fundamental por
os de los de Asfelustitia est constans et perpetua
guisbsuum cmque {fhb endz» coricfeta Ulpiano?, y

f%in! lf‘u u,e una"pgrsona debe tener y
] i Tle: corrésponde. Esto supone,
StEas cosas, que sf:l ,xviaéﬁsfqua "debe ser protegido, Por
o de 1087 preéeptos wde de,re'_hm Tatural exige: «(L) Ut
A_lterurg:a lc_zeda rgn.fi (II VK "quod damnum alteri dede-
s repare&. -Hste-g¥ el fiindanignts moral-delderecho de

dafios. ﬁas al m1smo twﬁﬁpm’no pucde tolerarse que una

sonaEse enrlquezc cost demofra «[n]am hoc natura

“{:‘1’5 g EL-i'r;I j‘ﬁ&\'*ﬁ
fﬁﬂ ; w;"‘m &”;ff "‘ “"42"‘ i"“z—:"vz

t el Ly

* Pub]:cadp"‘éﬁ Oxford J’ou gl ofLegaI:_,Studze&ﬁ(OJLS , vol. 15, niim. 3,
i11 o base mi intefvencién en el semi-

nario sobré-él derecho del é‘gmqu cmuento sin causa Celebrado en el Old

College, E‘? iversidad de E mburgh gamzado conjuntamente por la

Unwersxdad de Edmburgh la Scotush Law Comission cor’el fin de deba-

tit la posil ble reforma de.l erecho escocés Quiero agradecer a Mr. Niall
Whitty su i’ﬁmablc mv1tacm}l.

! leroiV 11, 6 s5. (1130 b s8.). a
* D. 14, 10 pr; y véade nst. T, 1, pr. Sobre la definicién de Ulpiano de

5 m&?lav]ﬁstlmﬁ Wolfgang WALDSTEIN, «Zn Ulpians Definition der Gerechtig-

keit (D. 1, 1, 10 pr.)», en: Fes.rschnﬁ fiir Werner Flume, vol. I, 1978, p. 213;
idem, «Ist das “Stum cuique” eine Leerformel», en: fus Humamratts,
Fesrschrzﬁ fuir Alfred Verdross, 1980, pp. 283 ss.

* Samuel PUFENDORF, De. jure naturge et gentium, Lib. 111, Cap. I, L.
Véase Reinhard ZIMMERMANN The Law of Obligations. Roman Founda-
tions of the Civilian Tradition, 1996, 3. ed., pp. 1032 55, Una invocacién
reciente de este principio en Eduard PICKER «Vertragliche und defiktis-
che Schadenshaftung», JZ, 1987, pp. 1041 ss.
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aequum est neminem cum alterius detrimento fieri locupletio-
rem» *, Es el lamado principio de enriquecimiento.

La finalidad del derecho de dafios es reparar el daiio cau-
sado. Atiende a la posicién de la victima. Poco importa si ¢l
causante del dafio ha obtenido algin beneficic como conse--
cuencia de su conducta. Si el dafio le es «imputable», tiene .
que repararlo. Dor e ello A
un perjuigic
CLerIzo nl}}; ).
ocupa deaﬁ o
refiere &

Cr
demandﬁ‘a

i

%) 5 d‘;" . m
Ony

=i ﬁﬁ" ik (d & L

J alg (A n.osfres

N o l;eﬂda pﬁt’flmomal da.

!t_o Fce falta que

Si¥ausado el dafio®,

‘ﬁl?»- T ST A

estudio de Wlter MLBURG Die Lehre Von de}%gzlelngere ertigten Berei-
cherung nach dsterreichischem und deutschem Recht, 1934, pp: 5 ss. y 97 ss.;
més recientemente, Paclo GALLG, L'arrichimento senza causa, 1990,
pp- 15 ss.

§ En la terminologia de Pufendorf, e! dafio debe ser «imputable» a la
persona que lo ha causado. Dicha imputacién exige, a su vez, una accidn
moral y libre, y esto implica, entre otras cosas, que el agente ha de ser
capaz de prever las consecuencias y de apreciar la jlicitud de su acto (u

]

!..EE'W% z

ithento:enselinfluyentesss
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Del mismo modo, no todo provecho obtenido conduce a una
demanda de restitucién. Bl enriquecimiento ha de ser injusti-
4, ficado en el sentido que debfa haber correspondido al deman-
: dante y no al demandado. Por consiguiente, en ambos casos
hay que identificar la concreta persona que debe reparar el
dafio o que merece obtener el provecho. En el primer caso se
acude a criterios como causalidad, ilicitud o culpa para deter-
mmar quien es el causante del dano. En el segundo, hay que
s

fidicios similares a fin de descubrir al demandado
iu

umen, pues;}puede decn‘%e que el derecho de dafios
orinas sgbre eﬂflquecumento injusto constituyen dos
iSitios para 1mp1éinentar Jak reglas de suum cuique tri-
ﬁikdaﬁo ﬁﬁe sufre la victima (con inde-

hin mcm del agente) otra que lo

f‘i

i} .
encﬁ%ekla pomblea
L énefmlo quevtﬁbé}eﬁe &l défnandado (sin que interese
E) emmwnte COI‘ affv@del “demandante). El ideal
: n !hf"é,fjuﬁdlco otorgara Uil recurso
- “§1empr"é* que: sé Erodu]efa un“enﬂquemmlento injusto

L
p""‘. L 4
.:r'_

fet!

.;‘ ¢ 3 .%*
? .3 Sin gl bﬁrgo, «mjuﬁi o% ;bun ~cr1tcr1oxdema31ado poco
; .eramente modi c;;i‘a; i --dspecificg para determifiar eh ué circunstahéias una persona
ellyis antiqui: D. 50, W, fgh  puede ragi:encr un provécho. Tampoco dice nada de la persona
“a filosoffa pioralfstSi- ¢ del demiindante. El éegundo problema puede resolverse
tl‘;i‘“ 1?{ QLLSE Liﬁﬁ“ i mtroduc%ndo el concei:)to «a costa de». Pero, aparte de invo-
s e; ecitslysenschafts, Bl carla i ——equwocadau— de que el enriquecimiento debe
) Sympﬁ Yon fiir Franz L RE
I e 4 presentai'se intrinsééamente relacionado con una pérdida
1] B,
BT

wpatnmé‘inal no solventa el primer problema. Entonces, la
tinica solucién viable parece que es contemplar como se ha

. omisién). Mds detalles y referencias en mi: Law of obligations?, pp. 1033 ss.

+ . Sobre el concepto de imputacién, véase Joachim HRUSCHKA,; «Imputa-

: _ tionw», en: Albin BSER, George P. FLETCHER (eds.), Rechtfertigung und
Enischuldigung, vol. 1, 1987, pp. 121 ss.
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producido el enriquecimiento «injusto». En términos genera-

les, puede ocurrir de dos maneras: 0 por attibucién o por otro
medio 7.

232

Esta subdivisién, con el concepto de «atribucién» como
ntcleo, no es arbitraria, Uno de los rasgos distintivos mds
caracterfsticos de la tradicién jutfdica europea es el reconoci- %
miento de un derecho rde-oblig’aciones._ Una obligacién, en *

e ¢} vatab

Zar una :
comprorﬁj%%_ tractll
prestacionsbictiouidnt
gacién. g%%'gﬁ tantenaye
referiré ZOMOGRAtD ot
o
el
? Em'i 1€ >
plemente HlEgt Y
claboracighan ‘;‘
ginan infr v Ve
¢ Instil "1‘% o ’ﬁ‘{ﬁ:‘éﬁ‘;
* Atriblie 1ioulo, ke defide comozl %nsmr&f T
voluwritarid Y rapos; rglie real g%‘ugz\_p __qr},_é aaotra. Bs
&A este sex 2 s AEnt, sl;f :

vLeisting» en

S il

1y SCIUE 2
N34, INES T

il %E’% !

AlemaniaZy of Benefijs Goniteired With: .
out Obligdtio s ﬁ?‘unjﬁgr‘aﬁve Law,vol. X, - 3E
ch. §, 19 _F%& U 6y Tk f féﬁe'r REUTER, Michael f"i b
MARTINEREUIE Fechifertigte BereicHeming ylinapp. 80 ss.; Harm Peter# ¥
WESTERM AN en.ERMAN, Handlombteninz e i Biirgerlichen Ge.sjgtz-f &

buch, 9.+ SO0, vol. 1, Y8125n-10.60; WETHLRIDRENz: en: J. v. Stafiding |
gers Koi :ﬂ%‘p *%m Bidgerlichen Geghtrbuchal3." ed., 1994, § 8%y .} i
nim. 4 ssjia atéeter mas general, HorsgEbehatd HENKE, DiexLefst! e
GrundvolgiigldesSaniolen Lebens MutiGiIna0s riff des Sggh ddrechss, ¢
1991. La fAGcionstlcre NG IeEintentos ‘é§ jitedl %ées de&mﬁl&;‘d’a «Leis-. 3
tungskoniRUDY "’é‘l_ SRy ICHTA R LA incion enfie &listungs-»y K

- O g R GRy

«Nichtleif(d 3E$§?@ 2 %ﬁ i ‘pero su signifi-
e

cacién sGIGHSEY il

aSespHSHdE, ntrada en
vigor del C&i,p“gﬁ’

i
i
fundamentos de la diferenciacién tipoldgica que hizo que la accibén general
de enriquecimiento (concebida por Friedrich Carl von Savigny a partir del
estudio histérico de las condictiones romanas, y luego incorporada al
BGB) fuera factible en la préctica. Una visi6n general de esta evolucidn
en inglés en Reinhard ZIMMERMANN, Tacques DU PLESSTS, «Basic Features
of the German Law of Unjustified Enrichment», Restitution Law Review,
1994, 14 ss. y 24 ss., con més referencias. T e T

e,

eI , Dodfd
; medﬁ’ér‘-‘ﬁ”ﬁ”éﬁtacm’méééﬁwﬁn

ﬁuﬂggontract%@@‘f o complepdentaba”. Dejandoa, un lado la con-
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persona a la que se enfrega una suma de dinero como com-
pensacién por el dafio sufrido no habfa sido dafiada por el
tradens. O resulta que el contrato no se habia celebrado entre
tradens y accipiens, o habiéndose concluido entre ellos, estd
viciado de nulidad. Se requiere, entonces, un conjunto de
normas juridicas que recomponga la situacion, Estas normas
giran alrededor del concepto de enriquecimiento por atribu-
c@g.ﬁﬂﬁlﬁintento frustrado de liberarse de una obligacién pox
oL ‘ithnos va a entretener mds, ya que no provoca proble-
espetiales. Si esafobligacion ng existia, el enriquecimien-

iiitistificado y lay que restituir. Si buscdramos una
é}:ién con qué; gtiquetar lff pretensién de restitucion,
05 recurrir a «itidebitum solutum»,

3 [

ey R
03as no son, efﬁpri“gci;ﬁ%, muy diferentes cuando se
@ﬁlig‘acion'es coritr 'fcti}aglqs‘g La atrjblicién realizada

J g T, Sl it [H o Fde A .

jeto ‘dg&gaumghr% 2 ofiligacionsgontractual constitu-
Bitum Solutuny g :dichd oblifAcion en realidad no
lmismo tiefipd silefbarge; hay que tener en cuen-
1819 toda Atxibiidion'se eféchid, solvendi causa. Segln el
omano. pediatédes ligaf a fin de obtener una
=Fem);; sﬁ rarobligat.cofittdctialmente al
.p'aﬂﬁaﬁiﬁqug a cabo una donacién

e gyt

C. 3 . o i k)
acczplem?{obhg‘fgad;ggf )t dille
donandiicausd)-Estas diversas fosibilidades fueron cierta-

1ie scjildeadas__jqﬁ’rf ateng Jog juristas romanos, que

10 ipof

2]

enominadag pdﬁdiqéi%

i:;.i-%“s”‘ rrolfaron uﬁf‘sis;éﬁ:%}' a @p ionedide enriquecimiento,
¥ z:% ] 3

i y, e -
ueisesjelaciofigba con el sistema

dictio exi¢fusa furtiva, fodas’estas condictiones se caracteriza-
ban por El hecho de q_l_?lé una pa ,Ee intentaba reclamar lo que
habfa en%i'egado a otraf Las tranStisiones donandi y obligan-
di causazno requeriaaf}': Ia introdugeién de remedios especfi-
cos. La datio ob rerjgfsi. Este eravel campo de aplicacién de
las condictiones causa data causa nop secuta y ob turpem. vel

% cousam . Sin embargo, fue la condictio indebiti 1a

-

© M4s detalladamente Berthold KupiScH, Ungerechtfertigte Bereiche-

rung: geschichtliche Entwicklungen, 1987, pp. 4 ss.; Law of obligations?,
pp. 841 ss. .

1 Cfy, mi Law of obligations®, pp. 843 ss.
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més importante de las acciones romanas de enriquecimiento

injusto, puesto que cubria la paradlgmanca situacién de
«indebitum solutum» 2.

Lot
?@@ﬁa;%%%ﬁw e

[ién hay que restitu

B

‘mente claro § Vs s

injustifjca ﬁ‘ﬁ&; FEAr-

# Mmﬁﬁ

te ennquecnmento ;s]us-

. E‘ﬂ: e %y 85,81~ss «Indeb:twn solu- g

pasnl 154 enrifuecimiento de la que '. \
se tsﬁlf fﬁ%ﬁ?ﬁ%ﬁﬁﬁ&i&w oudedugy lugtiniane:{ Gatal s 'f"**l
(y véa tdo conjuntamente con Gal

Thst. 11, 27, 6] ' D.44,7,1 pr)

5 Law of obligations?, 537 ss.; John BAR’I‘ON d.
General Law of Contract, 195113(%3 {ed.), Towards a

4 Cfr. Ernst von CAEMMERER «Bereicherung und unerlaubte Hand-
lungy», en: idem, Gesammelte Schnﬁen vol. I, 1968, pp. 218 ss.

% Tsto es obvio cuando se trata de relactones bllaterales Mis compli-
cado es el asunto cuando el enriquecido es un tercero. Existe amplio con-

u.n-’

- BET

' reclirsverglezchendqr Sicht, 1985
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quecimiento injusto, en este contexto, sblo puede significar la

atribucién de un provecho sin causa juridica ', ¥ es la obliga~ '

cién que el tradens intentaba cumplir la que proporciona o noe

.esta causa. La mencién de la causa, a su vez, descubre otra

caracteristica importante de la moderna accién de enriqueci-
miento por atribucién. La razdén por la que no existe causa
para la atribucion es complétamente irrelevante. El contrato
subyacente que el tradens intentaba cumplir puede que no
sta, que esté, viciado de nulidad por variadas razones, que
bbjeto sea ofno distinto o que el acreedor sea otra persona,
ﬁo esto debdlser resuelto por el derecho contractual, ya
gllas normas §gbre resntuClén no se ocupan de tales extre-

0" ‘f“a' i
e

%E:,ntonces sw*;lnpre q‘ue falte 1a causa, (el iradens debe
Jer rmnea;creencla: ‘de que estaba obligado
¢ ahzah_ A, prest ?“En- p11nc1p10 podria presumirse la
Duesta 3 ﬁflr af Iﬁl(uésto gue un ordenamiento juridico

[cilmente f)"ﬁédeﬁ fitir'qh un demandante reclame lo
i "ﬁ. L:’-:-g,:%& s, 1 r d .. ’
it Y i

LS4t R et ety el L el 1'.1 13 COC At e L PRI

B"entre"la’doctyma a"leinana queuér concepto de’ «Lewtung» 1o puede
E aphcadOm medénlbaﬁeﬁteﬂ’pamfa encontrar soluciones adecuadas a
cada caso. For’ otra-p %{te constltu g°la-Elave de boveda alrededor de la

% cndll han cnstauzadd cg,e.rtas éﬁtégoﬂas de casos («Fallgruppens) en €l
W i dergzcho alemdtt Lgf }omcx mfundamental en un celebrado trabajo, se
& R detfe a Clads: Wllhelm) CAﬁAi'zIs,,?<Berélcherungsausglelch im Dreiperso-

ne vcrhalfms» eﬁ'“F&fischnﬁ{fdr Karl Lareﬁz, 1973, pp. 799 s5. Una visién
gengral.én inglésen ZI%MERMIANN/DU PLESSIS (0B cif,, nota 9), pp. 31 ss;
ada‘"ﬁﬁs, Giinter HAGER «Enthcklungsstadxeﬁ “der Bereicherungsrechtli-

" chef Durchgnffshagtﬁng», en:ilngerechtfertigte Bereicherung, Grundla-

gen,;Tendenzen, Pet‘spekuven, 19 , pp. 151 ss.; Detlef Kowig, Ungerecht-
ferligte Bere:chqnung Tatb qatande und Ordnungsprobleine in

ipp. 177 ss.; LORENZ (ob. cit,, nota 9),
§ 812, ndm. 36 ssq{:Karl LARENZ, aClaus-Wuhelm CANARIS, Lehrbuch des
Sc}fpla'rechfs 13.2 &d., 1994, pp. 197 s5. Un j juicio equlhbrado sobre el deba-

,ﬁ;ﬁﬁ»ﬂ%}i Alrededor del concepto de wLeistung» en Josef Esser, Hans-Leo

YERS, Schuldrecht, vol. I1, 7. ed., 1991, pp. 429 ss.

I WILBURG {ob. cit,, nota 5), pp. 7 ss.; afirmaciones méds recientes de

este punto de vista en KONIG (ob. cit, nota 5), pp. 33 ss.; Manfred LIEB,
en: Milnchener Kommentar zum Bilrgerlichen Gesetzbuch, vol. 11112,
2. ed., 1986, § 812, mim. 137 ss.; LARENZ/CANARIS (ob. cit, nota 15), PP- 136-
137, Cr. también (derecho comparado) ENGLARD (infra, nota 9), nin. 8.

" WILBURG (ob. cit, nota 5), p. 11; John P. DAWSON, Unjust Enrich-
ment, 1951, pp. 113 ss.; VON CAEMMERER {ob. cit, nota 14) pp. 219 ss,
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que antes ha entregado a pesar de ser consciente de que no
estaba obligado a hacerlo. En otras palabras, no es admisible
que el tradens conffe en la ausencia de causa si previamente
ha aparentado afirmar, al realizar la prestacién, que existia
dicha causa. Que esto sea as, sin embargo, resulta del hecho
que cabe oponer la excepcién de contradiceién con su con-
ducta anterior o, en terminolog

cién del «venire contra. factum; propriums 2. Por.c
Rg e o R PR e TR S AL

no es nq%,ﬁﬁf% UG elgrden

a la condiel i 11

La restiﬁf:t: JLSE
causa, ygs‘; exell]
Ci'— ., 'é), >

atribu

£

'E’; : E’“‘Ef fo 1a cor c@
S igar isﬂ-e’%‘pepgiﬁa

igitle ohigiticredlionn:

data calty
cia delgget : i
brde; arx}‘;jent jurfdicos
hre d N ' . ' R
il_k lad’en 9§Mqu1er tipo
isonitrato es valido, pue-
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¢idm, sino de incitar a alguien a realizar una determinada con-
ducta. Por ejemplo, podifa ser de aplicacién al supuesto del
granjero que, para animar a su mujer a regresar al hogar, le
transmite la granja con todas sus posesiones , En estos ¢asos,
no se trata tanto de la falta de un acuerdo vélido que sirva de
base a la atribucién, sino més bieg de la posibilidad de que la
otra parte sea inducida a realizar una atribucién que no quie-
ue, 1o esta obligado a hacer. Asf, el concepto de «causa»
dé ser utilizado para determinar si el enriquecimiento
tado por Id otra parte £s injustificado o no. Antes
Ayique conceder la restitucitn si la atribucién no consi-
oYocar el resulfado perséguido. Esto no es dificil de
Hliproblema prﬁicipal dej¢este tipo de enriquecimiento
Jallar su pr?ggio;{pauipo de aplicacion .
gy A o
%_ I 1:2 [ e oF

- g ’: I ‘:S’M.
éoﬁ i §"el§1r%1jc?§§{é}ng§c;1§rresponsabilidad por
i ol gégﬁ cito Yyfra%oads” dista de constituir la
base gjﬁglﬁgﬂggﬁ@gﬁg@mei‘léﬁzinirrrélg ivosaleniiquecimiento
myusto. Bero si querefleja‘Valoracitnes ampliamente compat-
tidas en las dendtmAdas por,ZWEIGERTy KOTZ farnilias jurf-

= ¥ . jr"’ i h._!l_ 2 N TLV:, .
ditas roflénica y getmdnica” Bn'todos los ordenamientos se

s 7

ok 4 HidialE, B £ p e RN . .

. it cx kI b i : FAl 2 P B % ], -
den utilizy gpdiarteclamar el cum- . éﬁfé?ﬂhﬁene‘_ nqu}_}ggﬁql_xg%;sg}oé u@@@?e a:§§st1"n.1.01on de prove
plimienfoi Jtotes nulo, los princi-¢ & G‘BOS coiferidos poisat, ibuciome ETbﬁ;gmﬁcado de estas
pios anfeel }'ega do puedayser| £ reglas pl@hd@ﬁariar %n ddda ofidgn'émicnt‘é:-;};gé}&si, es bien sabi-

1 S b, 9 FiEo que eliderecho alenfdn dé obligaciones tighe que curar las
repetidd ae10n de la con *cgp..? & heridas ioflieid e S iprincinio de abstraccidms -
causa ddf en que lasagibjic~s 3, bexidas infligidas por 7. amoso}yprincipio de abstracciény» *:
cién se [ . i3 iy

W

Pise de udadbliga-
¢ t.@;- e .

eri

F5p er-

haltens, 1993,

- %,

* § 814 BGB, Un andlisis histdrico en KONIG (0b. cit., nota 15); pp. 39 ss4
Law of obligations?, pp. 868 ss.; BNGLARD (infra, nota 9), ntim. 12 ss. Por
lo que se refiere a la ratio legis («venire contra factum propriums),
LARENZ/CANARIS (ob, cit, nota 15), pp. 160-161. Sobre Ia aplicacién de
este principio, LORENZ (ob. cit,, nota 9), § 814, nim. 1 ss.

* Mds detalles en Law of obligations , pp. 843 ss, y 857 ss.

F 5 \ -~-=_: ‘ # ;:; 5

"..",..mlr,riurtfi’fnulli concedi-  -B¥s

hééﬂﬂ%;%iﬂ% 6058y el Pty
Doy Sy

- siones,

= H 5
4 Reic‘ﬁsgericht (Tri fljg?nal Imperiali‘,élemén), Seufferts Archiv, 1924,
ntim. 124. § i nw
? Misiextensamente, REUTER/MARTINEK (ob. cit, nota 9), pp. 146 ss;
EWESTERMANN (ob. cit.,, nota 9), § 812, mim. 50 ss.; LORENZ (ob. cit,, nota 9),
§ 812, mim. 105 s5.; LARENZ/CANARIS (0b. cit,, nota 15), pp- 150 ss.
# Konrad ZWEIGERT, Hein X671z, Ar Introduction io Comparative
Law, traduccién de Tony Weir, 2.° ed., 1992, pp. 76 ss. y 138 ss.
* Hay el completo estudio de derecho comparado de Izhak ENGLARD
{ob. cit,, nota 9). " -
* Heinrich DERNBURG, Bilrgerliches Recht, vol. 112, 3.2

ed., 1906, pp. 677-
678. Mis detalles en mi Law

of obligations*, pp. 867-868, con otras remi- -



238 ENRIQUECIMIENTO SIN CAUSA

El

la invalidez del contrato de venta subyacente (para seguir el
ejemplo m4s usual), como norma, no afecta la transmisién de
la propiedad. Por lo tanto, un comprador adquiere la propie-
dad como consecuencia de la tradicion fundamentada en' un
contrato nulo, y el vendedor tiene que acudir a una accién de
enriquecimiento y no a una reivindicacién para recobrar lo-

entregado. Mas ya se integren en un smtema causal de trans-
misién de la ropiedad, ya en

i __m’é? oS
é £

el ] P il
el " éhd ‘m‘éf‘ i

!“"m'fl lctgg"f é\%g; Rt r:;hﬂn
. .

tos» 75 “e"f»

«pag%én P&F C e = J
civil | 1% >g/%€ ece nieve  : :
i c eri‘"m ebiti, lamas

\re 1ct,ufa' Siguiendo la

' seho compata
TLNZ, d Kajysensualp:
i Be- Reclﬂsangletchlﬂxg‘l

Tidfitionsprinzip - Zu aen
I\fﬁbl%ﬁrsachgnrecgt» 7 ﬁ“f’,.
et broperty», enyASEHART-
W" l‘*“Coa’e
Heque préy mdenelzus
HHOLE[Codigh vnl austrfaco).

aund K nsensualprmmp

UsWirkimEETanidis Jdald
Ze;rschnft yiia V“?’f‘fe%g? %Je ff 993, pp. 371 ss
7 Arts, 1371 ss.; véase ZWBIGERT!KC)TZIWEIR {ob.ucit, nota 29),
Pp. 584 ss.
2 Arts. 2033 ss. Codice civile.
- ¥ Libro 6, art. 203 ss BW.
* Bn que la condictio presuponfa, en principio, que se habfa realizado
- ..umacto de «dares mas que un «faceres; véase Fritz SCHWARzZ, Die Grunla-
wpe-der! candtcuo mz Klasswchen rbmwchen Recht (1952), pp. 9-10 y passim.

1‘51 « Goed» [u
: ;Z-I*M..v “dinero] y%%n"el tercero de
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servicios (hay que acudir a la accién general de enriqueci-
miento tal como establecid la Court de Cassation en el arrét
Boudier)?, y, siguiendo la idiosincrasia sistemdtica de Domat,
no se ocupa de la restitucién de provechos transferidos bajo
un conirato nulo #, El derecho italiano ha abandonado esta
ultima limitacién * y parece, que se halla en curso de hacer lo
propio con la primera ¥, y el nieévo Cédigo holandés ha con-

% Jucido 1a evolucion hasta una posicién l6gica *. Los redacto-

[ C6digo civil gene,ral austriaco también codificaron la
icito indebiti *\y los del Codlgo suizo de obligaciones,
ad ptando una {pnentacmn s general que sus predece-

striacos, le b an otorgad un trato especial ¥. Por lo
'se entiende ¢ qu é la adnf i§ién de una amplia accién de
i 1ent0 por a{rlbui:lén&no constituye una excentrici-

i, _,;:‘"
i e
ot
= M ”Q 5o -J.g AT ‘r-'-;"ar"L

7 s d FERIP;- Hans*,T utéeLQSéﬁNEﬁBERGER, Das Franzdsische Zivil-
2 ,,,_e;l 1986, vul I, g 34{], EbfGLARD (ob. cit,, nota 9), ndm. 61.
Lau%nt AYNESHE lip &MALAUME Cours de droit civil, Les obliga-

- 19903,1111[115 r92‘§y;585?fj’ Erg, véase Boris STARCK, Henri
b1 auren”t"‘Boj( R, Drditiciyil:@blightions, vol. 11, 23 ed., 1986,
06 ég.nSegunmm;ad FERh Das 1y Ffanzosische.Zivilrecht, vol. 1,1971.
Y8458 Hormas-relativag A"t r?%ztwn dé-lindu son-aplicibles anal6gica-
mente. Véase, ademas&éh pa:tlcﬁl?x?,' ELO: (o, cit., nofa 5), pp. 277 ss,

u GAL}O (ob.r,cm:n ’3;45 %& 27 ss“m oy
i Ple 10 RESCIGNOI?ed )”‘“f,' dzc;: ciyzle 4992, art. 2033, ndm. 6 (en rela-
'Ef mterprqtamén"‘def té ﬂ’ok«pag&men!a») ENGLARD {ob. cit,
9)  olim. 61,557 £ IRV
“ El att, GZOS‘Tratare § ﬁar efesuﬁa artado; de la atribuci6n de «een
ﬁg'mgp] en el segm:fﬂ go de «een geldsom» [una suma de
2n restt{f‘:e van andere Gards [una prestacién

de distintd/naturaleza: Juan uillermd /AN REIGESBERG VERSLUYS, Dere-
cho patrzmamal neer!andes tmducczék de los libros 1, 3, 5, 6 y 7 del Nuevo
Cédigo Civzl), Milaga, 19;)%] Sobre lo§ tasos que cubre &f art. 6: 203, A. 8.
HARTKANP, Mr. C. Assel’s Hand!ezdmg tot de Beoefening van het Neder-
lands Bur%erlzjk Rechi, Vei‘bmtemssenrea t, vol, 111, 9. ed., 1994, ném. 323.

HARTKAP {ntim. 318) sibraya expresamente 1a relacién hxsténca de este

Kaufverira g:&mjg;qn,wmé\- I?fi k%gp%i;]}lamon 1a condictio indebiti (a través del art. 1395 del antiguo BW).

§9 1431 ss. ABGB. Con mayor extensién sobre su 4mbito de aplica-
cidn, Peter RUMMEL, en: idem (ed.), Kommentar zum Allgemeinen biirger-
lichen Gesetzbuch, 2.° ed., 1992, vol. 11, § 1431, ndm. 5 ss. (sub voce «Leis-
tungskondiktion»).

% Art. 62 11, 63 1 Obligationenrecht (QR). Para més detalies, Hermann
SCHULIN, en: I—Icmnch Honsert, Nedim Peier VOGT, Wolfgang WIEGAND

(eds.), Kommentar zum Schweizerischen Privatrechi, Obligationenrecht I,
1992, art. 62, ntim. 21'ss. («Leistungskondiktion»).
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i

dad histdrica, sino un sélido mecanismo para convertir en L han abogado por su supresién. Por ello, de forma mayorita-
operativo el prinecipio general de proscripcién del enriqueci- i

miento injusto.

tia, la accidn dé restitucion se entiende que estd basada en la
%-  realizacion de un desplazamiento patrimonial carente de cau-
& sa: «/l]obligation de restitution s'explique par Pidée de U'ab-
sence de couse» ®, Bste (saludable) alejamiento del derecho
: - i romano * se ha llevado a su conclusién 16gica en el nuevo
6 : @ Cddigo civil holandés, que 1o ha abandonado completamente.
3  Elart. 6:203 afirma secamente que «[e]i que haya dado a otro
s s fildamento jurfdico un bien, est4 con derecho a reclamar-
e é{%‘ = >stinatario domo pagado  Indebidamente». En contra-
e | : al derecholalemdn, nofes obsticulo a la accién de
LUcion que el accipiens sea ¢apaz de probar que el tradens
L 7 ¥ il . I, .
3,3 en ¢l momeitto de realizar la atribucion, la ausencia.
,EJB;F:S. Esta discrepancia, ;sm embargo, no afecta los fun-

i3 fy 4 . T T epd . s .
%)s}’de las normas s brgéf enriquecimiento injusto, sino
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. Gl | Piedesis Lot LR 1 4 Ty WIS o
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3 BT & s S mp——— . P - e g st g g %
Wi ene lugar-eirel deigchoymodernd™. "No 6bstante, alpunos
frart cE « s mdyed &g‘ il o, ?
i _ ordenaxincntoggj;nd{fé{gs tfdav.f‘ re€servan un espacio espe-
" i i I I N e N A T .
gations?, pp. 849 ss. A lo largo f‘ﬁ;ﬁ i ﬁ%ﬁ;y,@;}}? I %{; Sy
delietror-eofistituys la cuestién S ' FiAF i b
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g g ni,‘ﬁ.::' tad JR VN 4 '
B%NDES INISTER,OER Ju“éff"mf,(e% )‘gﬁ‘hf&chffénjfugd Vorschliige zur iiberar-

Cienlo i stor cfr. Law of obliga- . 3 WeAG IV
Sbeitung dis Schildrechts’volf 1T, HOGY, pi1iS38. .5
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tions %, pp! tozdescompleta investigacién por 57 3

D. P. Vit ficiiolindebiti (tesis doctoral] £ © STARCRIROLAND/BOYER (bb. 4it,, ndta 32), i, 2064.
inédita, Ifg :

indebgtac.&{) e oon),
WCodicg ciile. Bl requi-

o E%EBT

OT T I
gﬁ%‘%ﬂ i
i :

i s DEMISSER, «Das Rec ﬁ@% {' mi “ Por“@ﬁ}h}ienos as{ se I jbia ‘enténidido dltimaménte. Hoy se cree que
ungerech ﬁﬁﬁcreiclg}arung», eny Robe ENSTRA, Reinhardi 7 } uf:  enel der;cﬁo romano cléslgb el en'ogho constitufa un requisito (positivo)
MERMAN {lindische REuHeEs itte des Zivi!%‘_{_ rsfﬁ*ﬁ*’ ‘q:  de la congictio indebiti qid el demarldante tenfa que probar. Por lo que
17. und 18 4 i

parece, no era tanto el Qﬁgbr del demghdante lo que hacta ejercitable la
accién, sifio que mds bie'g';

u conocimiérto al tiempo de realizar la atribu-

i ¥ ""%h' g =. .. Pk
undert, 1992, pp. 387 ssite=s
B Ctlet %ilglua;h-f?.(]!ﬁﬁu--?étg IGEH

grp St s

5 . cidn impétfa la reclam A‘én (Law of dbligations*, pp. 849 55.). Sin darse
sito del efrgl s Effio» deviene més facil- i’ cuenta dgjello, el legislajdor aleman (§ 814 BGB) se ha aproximado a la
mente explié; £ fliondllo de una denda 3

) oginiég, ue prevaleci6 en el derecho romano,
eSS FHIARTKAMP (ob. cit., nota 35), ndm. 318,
: * Supra, nota 18. -

" VON CAEMMERER (0b. ¢it., nota 14), pp. 222 ss. (quien, en estos
supuestos, es partidario de aplicar 1a versién moderna de Ia cldusula rebus
sic stantibus); Frangois CHAUDET, Condictio causa data causa non secuta
(tesis doctoral inédita, Lausanne, 1973), pp. 15 ss. ¥ passim, Sobre ¢l decli-

ve de la condictio causa date causa non secuta, véase con cardcter general
mi Law of obligations*, pp. 860 ss.

ajena conl ' S hiateer
%" REsCIGNO (ob. cit,, nota 3
53), pp. 165-166 y 173-174.
“ MALAURIE/AYNES (ob. cit., nota 32), niim, 927, :
* Asi, la restitucidn por causa de nulidad del contrato («action en
nullité») no estd sujeta al requisito del error: MALAURIE/AYNES (0b. cit.,
nota 32), niim. 926. Con carécter més general, véase GALLO (ob. cit., nota
5), pp. 171 ss.; Detlef KONIG, «Ungerechtfertigte Bereicherungs, en:

ALt B

nim. 4; GALLO (0b. cit., nota
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cial para alojar aquellos supuestos en que una persona atribu-

ye un provecho a otra con el fin de incitar una contrapresta-
cién. Es el caso de Alemania ®y de Suiza ®. La doctrina y la
jurisprudencia austriaca recurren a una norma dentro del
amplio espectro de la condictio indebiti per analogiam %,

mienfras que en Francia e Italia estos casos son agrupados con
los otros supucstos de responsabﬂldad por enriquecimiento.
Ia té}tzOMe i ‘;%" El

oo Sl

TIEHL fk%gﬁﬂy?aaparec'é@"{,
33 5 dmlsl

ﬁf te lﬂS dcspl%zarxfient

rasgos L i Eetgf e« t?ﬂ)umén» y
de «SIII c 7. . . ,.‘ Tot Sri0; ; -: 0%_ &e que” lpO) e]. que
convierfelEntitiustost f*_. et nt 3. pot:conmgulente

“ § 81 "'.“ -{ : uhdaalk THa "m*"% lﬁn [deq'esﬁﬁxr] subsiste
incluso ()isiteliEartiitar oiiesesnratendticon megiiinte una presta-
cién de acigrduehiEnepvcionurdicumosemradice et

o Art 60O L R B it mté‘nlﬁ‘i’fﬁ e

® RUMMEL (ab c:r nota 36) §1435 ndm. 5 ss. n

% ENGLARD (0b. cat nota 9), mim. 128.

2 Discute sobre las consecuencias de ello HARTKAMP (ob. cit., nota 35)
mim, 318.

% §1.2, y su motivacién en KONIG (ob. cit,, nota 42), p. 1453,

% Cfr., e] titulo del vol. X. Cap. 5, de la International Encyclopedia of
Comparative Law.

En h_,_a_t_,-'hﬁ

1ISt éra b a%iéﬂé**@}l ol

‘E%

ﬁ%ﬁf?%’“g“ﬁﬂb*ﬂerrestit
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ello, resulta 16gico que el accipiens ocupe la posicién de deu-
dor de la restitucion y el tradens se convierta en su acreedor.

Hay que afiadir que la naturaleza de la accién de enrique-
cimiento no depende del tipo de provecho atribuido. M4s en
concreto, no existen acciones restitutorias distintas segin se
trate de pago de dinero, 1e.cep016n de servicios o enirega de
cosas ¥, Cnalquiera que sea la haturaleza del desplazamlento
-zmgmmal puede ser objeto de una demanda de restitucién *,
A__“les requisitosison idénticos para cada tipo de provecho
¥ Cllestion dlferéhte es que Eﬁeda variar el contenido de la
ide restltucmh"" lo que 3 depende de la naturaleza de
o 3
sds. Si se ha eni tgado dmcro la misma suma debe ser
ta &, Rl acctpzér{s de b1erjes por su parte, debe restituir
m“T’s“énos objetos qu ¢h recﬂndo . No, hay razén que justi-

jo) fJ'ELer al Zradgh co no,donseciiencia de negdrsele el
g:'ga a la“m}estltumo specﬁxca ;o “tener que enajenar los
§§1t1‘1b111d'0“’<al "acc plénsf «res Hutio est actus commultati-
titiae» 5 > ot Egiubi que, 1o -Cabe, solicitar la restitucién
cie si "ésta'j}a no eseposﬂ)le‘ ‘Britonces, el tradens debe
ALALSE.COM “éxlguf%glﬂ’valg;’ﬁ; le. mercado) del ob]eto
61‘ 'ﬁaen eSpECiE 88 itiposible ab initio
cuandé se hanﬁreallzade servlcms, por lo que de nuevo la

”’acméngqlebe ejeratarse vy s,éu;ya o,

.aF-lHl“s k: 5.‘&\ ", "u..

gi -1'»‘1 < }! ; i g :%E Aih"'t% ,:"’E,\

!:_i F:"Ji i ;‘5} l{ l{ E i Q"’n.;ﬁ ’S,afk "-,“"_::“\-_,%%

v ?»; IRV IR

a" % .
Un‘? ge los probl aégméé . espinosos giie deben resolver

i}
%5

%
s Pefo véase, en el gsaio de Franc’la';.supra, nota 30 ¥ texto correlatwo

Para urtiandlisis de défecho compai‘{ado, ENGLARD (0b. cit., nota 9),
nums 574{3’ 61. i **

Eéga es la férmula que habitualmente se usa en Alemania: LORENZ

tas(ebreeifiy nota 9), § 812, ndm. 65.

9 Véase KONIG (ob. cit., nota 42), pp: 52 ss.; ENGLARD (ob. cit, nota 9},
ndm. 220 ss.

* Cfx.,, recientemente, art. 6:203 (2) BW.

® ENGLARD (ob. cit., nota 9), ifim. 57; y art. 6:203 (1) BW.

@ Sto. Tomds de Aquino; véase Udo WOLTER, Das Prmzzp der Natu-
ralrestintion in § 249 BGB, 1985, y mi Law of obligations, pp. 824 ss.

S § 818.11 BGB y § 1.4 (2) del Proyecto de Kdnig [KONIG {(ob. cit.,

nota 42), p. 1544].
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las normas de enriquecimiento sin causa es el de si el geci-
Piens es responsable por el valor recibido o por el valor sub-
sistente. Es decir, si quien ha recibido la atribucién puede
excepcionar la pérdida del enriquecimiento, o que su posicién
ha cambiado, ante la reclamacion de restitucién. Los ordena-
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Si lo que se quiere es sopesar los principios que se escon-
den detrds de las diversas soluciones de compromiso que se
han adoptado en Europa, hay que recordar que, con el avan-
ce hacia un derecho contractual general, el derecho privado
europeo ha superado el sistema romano de condictiones espe-
{- cificas. Asi, se ha comprobado la éxtensién de la responsabili-
4  dad por enriquecimiento, de lo que constituye una prueba la
e 8 Ti%%_:}_,_gg&g;zacién de la moderna accién de'enriqueqimigqto por

{ribucion, basada en obvias consideraciones de justicia con-
g} Sin embarpo, cuanto md§ dispuesto se estd a asumir
fificipio de- prosttipcién del enriquecimiento sin causa,
; _%;_bso hay que Sentirse por/ proteger los intereses razo-
i‘del deudor erriquecidd! Que tiene que restituir el
subsistente resultd e _idegfe. También.lo es que el acci-
deahila fe no mekece piodteccion: tiffe que responder
e s B v e aEE R E ., r# A P
O el vador recibid Pekol by afié Sheedé-don el accipiens que
T4 égp,g'esto d&Buenﬁﬁféigﬁélkﬁgy&‘eQh’éﬂﬁtribuido? Después de

élg};;abfa co}‘i%i?gp@jfa:%gfélgcjé@g@fé} definitivo de la atribu-
azonablemente Podfa perSarqiie el provecho era, y

Yzldz )
i e_'ii'_g%lendo, ;s‘i'iwf‘éf;!_ 5 48

s a ey ree 1 B

:,’S."mﬁ-f"-‘w‘;v“\.:.:o’-"-'-"
U S

o degla\-_ﬁ\aéﬁ"'i'ﬁi} t

tl%é gl’"‘ffﬁi’ a

ds.normas sobre enriqueci-

Tha 1%, N . R

. deresarcit-lasipérdidas patrimonia-

sasmo‘fgdepurar lds-gifiahcia injustificadas *, 1a atencién

% sgt DR W N s .. . .

Wl be ce§§ rarse, €1 pl;,ﬁﬁf er gugh;hﬁn la:posicion del accipiens.

i & 4&13? si est %}0013}!1@;}73 exténdér ﬁ%es‘@onsabili@ad hasta la totali-
oS

Tilsen, 1 - fiy dad de lﬂ%grc‘fvechég qt‘ié é OSEE sift causa‘f::;ga,%nﬁsma conside-
do 72 o : e g’g;g}‘lgggz“;gf?j {-~facién debe’conducir aflimithr §i responsabilidad en aquellas
: A 5 . . . . . 4 . s -
: (‘;35‘ it o 533 riitiility to Rer ! L%é‘t sfc‘uaclo%és en que su ;t{}itovecho,-e e;:l tiempo de la geclamacién, .
Enrichme i PSS Etner LoRERZ, Wlhhlt b . X1
und Umfg {elor f;iuukondi};ﬁm}iﬁ?ﬁé’hts- T H - T [}
vergleich et Yed-Uneere %‘;@ Feitherunt. .G indlagen, enriquecintiento injusto. j£1 problema nice del hecho que los redactores
Tendeng A hivE ﬁ%g Al;r'p Jela s A isis crf't;i;ge"ﬁel enfoque del BGB tgnfan en mentg;isobre todo, la Heeion de enriquecimiento indivi-
alemdn endGhY DA . g@%f aSAHIE HiTTeRfaat idGerman Laws, & dual [cfr. JGONIG (b, cit.,'nota 42), pp. 81 55.}, y 0o trataron especfficarien-
* Boston UiiH @ i %‘Wéﬁ% i g, S mgiwmﬂg_r_ggglmﬁ speterdaEsituicion del deudor por enriquecimiento que mtenta accionar contra
derecho arﬁefzﬁar‘i‘o’f‘ P, DAWSON ion without Earichment», ¥

el acreedor por enriquecimiento, como cuande un contrato bilateral {que
luego ha resultado ser nulo) ha sido ejecutado por ambas partes, Tres teo-
rfas distintas (la Zweikondikiionenlehre, 1a famosa Saldotheorie y la Lehre
vom faktischen Synallagma) se disputan el reconocimiento. Una visidn de
- conjunto en ZIMMERMANN/DU PLESSIS (0b: cit., nota 15), pp. 40 ss.; ademds,
. KONIG (0b. cit.,, nota 42), pp, 81 ss.; LORENZ (ob. cit., nota 64), pp. 141 ss.
. {comparative) y (ob. cit., nota 9), § 818, ntims. 41 ss. .

— 5 Cfr. supra, apartado 1.

Boston University Law Review, 1981, pp. 563 ss. El sustrato histérico lo
esbozo mi Law of obligations *, pp. 895 ss. )

# ENGLARD (ob. cit,, nota 9), nim. 274, ‘

% Sobre la dicotomia del sistema alemédn de responsabilidad por enti-
quecimiento sin cansa entre el accipiens de buena y de mala fe, véase
LARENZ/CANARIS {(ob. cit.,, nota 15), pp. 257 ss. )

 Este es un tradicional campo de batalla de la doctrina alemana del
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se haya evaporado. En otras palabras, la accién de restitucidn
ha de devolver la situacién econémica del accipiens al status
guo ante, pero no debe imponerle el sacrificio de una mengua
patrimonial. (El derecho de dafios, de nuevo, nos proporcm-’
na un paralelismo, pues su cometido es la compensacién del
dafio sufrido, pero el evento daiioso no debe redundar en un
beneficio para la victima ®). Por con51gu1ente si un ordena-
Imento. ju d' clec;d; ﬂ%%&prmmpﬁl ij

)

% -‘ﬁﬁﬁﬂm"“

5 ; s1 133 ﬁfrdle a,0 destruye-

- deddrni recuperar

g ; é el conitrato es nulo,
oran s .d ineZo sin, a la vez,

tener qUEIEYPIVE y
fianza 1%}51;% ble! serfz excesw

iz 1? waligez-del-eonit;
GQHe nunca 'ﬁblera pod

& Kt
R it fwm%" ‘-,«:?iz

# Por lo que tanto el derecho de daifios como las normas sobre enti-
quecimiento injusto pueden ser descritas como ramas del «derecho de Tes-
titucidon».

™ LARENZ/CANARIS (ob. cift., nota 15), pp. 323 ss. Un estudio més
minucioso en Claus-Wilhelm CANARIS «Die Gegenleistungskondiktion»,
en: Festschrift fitr Werner Lorenz, 1991, pp. 19 ss.

4 ;rotecmén de la cony*
O ador COmMo conse- ;,’*

& ‘. |

5 3

5
Pk a,
Sy lattss i

? scontrato ‘ng;o.
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les continentales modernos, tal como se acaba de perfilar, con
la del derecho inglés, probablemente no se percibirdn dife-
rencias significativas por lo que se refiere a los resultados 2
que ha llegado la ]unsprudencla en situaciones restitutorias
tipicas ™. El principio general de proscripcion del enriqueci-
miento sin causa ha sido finalmente reconocido por la House
of Lords ™. Vara tener lugar una revisién importante en tema

aiudelierror en el enriquecimiento injusto: el common law avan-

Ia

“e. una situacidon en que la restitucién serd concedida
‘ pendencm%&e si el tradéns ha actuado movido por
lis o error fact: ? lo qlfé entrafia una considerable
ﬁjn de la respohsablhdad Ello ha sido posible por la
Hea admisién Ele 1a excepcu’in de cambio de posicién ™.

: _L‘hs,lgulentc seth 3pr9ﬁlumdo unaf*destacable aprox1~
[o)eu %1 lbs“modéslos‘% s onsﬁb dad Al mismo tiempo,
abe negar‘fque exis ten éla fa_diférencias considerables
m o puede; @,rggn 'Ji?efmejor este sector del derecho,
g1as quﬁzg% N cle 9 hé.i’npq,»eon el reconocimiento

2 ﬂ“"'“w-r
-“hlwﬁﬁiﬂmi‘m o :'El "‘u‘qh{h A

PR 3‘”" e T oty v bt e 1o
1 CfriZ WEIGERT/KOTZ WS *(ob it nota 23, p. 590 «English law

certainly. gllows a, lﬁmtﬁf 1a'su m mpSi ut'ﬂxe{suuatlons where he would
Ea, e a claim for Enricllmentz Athe COn‘tmcnt». Desde entonces, ha habi-
gbiulteribres conver: enca Yectos. Paolo GALLO, «Unjust
Sfirichmént: A QOmparatw nalysls Ef.'l’ CI, 1992, pp. 431 ss., insiste
{{epetldanﬁnte eﬂ;las s lh Hes rftre‘le dereéhos mglés y alemndn [por
fjemplo, PP ,445 55, & § é{las ambucmnes sobre la base de un

. 456 tra 1mportante praplema del énriqueci-
miento indirecto rechazc();gl? la ar:uo in rem versa)|.

2 En @l caso Lipkin Ggrman v. K, rpnole L., (1991) 2 Law Reports,
Appeal Gases, p. 348,
Unjust Efrichment», Lloyd Mariti é’i‘and Commercial Law Quarterly,
1991, ppg473 ss.) Soma{MElER «Beremherungsanspruch Dreipersonen-

verhéiltmsa und Wegfali{der Bcrewherﬁng im englischen Recht», ZEuP,
1993, pp,%ﬁs ss. Véase también Lord GOFF OF CHIEVELEY, Gareth JonES,

I, %M‘W&ﬁﬁ" of Restitution, 4.* ed., 1993, pp.12 ss. («The Principle of Unjust

Enzichmentr). Esta evolucién habfa sido anticipada por Michael MARTINEK,
«Der Weg des Common Law zur allgemeinen Bereicherungsklage - Ein
spiter Sieg des Pomponius?», RabelsZ, 1983, pp. 294 ss. y 305 ss. -

? Con mds detalle, Peter BIRKS, «Konkurrierende Strategien und Inte-
ressen: Das Irrtumserfordernis im Bere{therungsrecht des common law»,
ZEuP, 1993, pp. 554 ss.

H L:pkm Gorman v. Karpnale Ltd., (1991) 2 A.C. 548; y véanse

.. .GOFF/TONES (ob. cit., nota 72), pp. 739 ss.; MEIER (ob. cit., nota 72), pp. 377 ss.

. Peter BiRks, «The Englisii Recognition of
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del principio del enriquecimiento injusto como vinculo inte--
lectual de todas las acciones de restitucién, deberian igual-
mente desaparecer. En la actualidad, sin embargo, hay un sis-
tema bastante complejo y fragmentado de motivos especificos
para corregir el enriquecimiento injusto, que se han desarro-
liado a lo largo de los siglos de modo azaroso ™, y que son
' mds el producto de accidentes histéricos y de ficciones legates

. principios diferentes que rigen las acciones que nacen del
4 pago de sumas de dinero, de la recepcitn de servicios y de la
1 entrega de bienes. Y, mientras que parece que existe amplio
consenso que uno de estos grupos de casos puede ser recon-
. ducido al concepto general de «restitution for wrongs», no hay
4 unanimidad sobre cémo tratar los otros casos.

v
PRS- N
i

ue el resultadosdeuneproyestosiaeionalzmAs ssglina clasificacion especialmente influyente es la que ha
?notivaé.?f;l: licios oo y bt gg_r zﬁs S5to Peter BIRKS ™, que ha ampliado m4s tarde Andrew
otros nlieVACHAT SIS QWS . Se ref;j‘eren al enrjfguecimiento «por sustrac-
resultados die .‘ e el actor tien€que conecférse al enriquecimiento del

[deftandado mostrando que la ghnancia de éste se correspon-

déconiel detrimentb) que 8l fl}"é sufrido. Pero, ademd4s, el

idante tiene que}%craditg;;. que el enrigpecimiento se ha
b.en iunas circ

; unsfan€ids que lo eghvierten en «in{'us~
1

I

R B ol éel%épgcho%Dé~§ ik I%%Odﬁ, se réduiere una completa
i : ﬁ&b > Compionhaws e tipok f% de «?u’bjgstgfgetg@?géfaJd:é'términar cudndo debe
QNG cit,, JTG; 2{5S-ntigies ] Efse la, ré’Stitué};g 1 Estos «OAjust factors» incluyen el
4 AN 8 gnoraucid 1 ialdatin, dyscxplotacicn, fa cogc-
AV B ke f*h\égalﬁi: Heiito %i_g:hc_a, la 'ne.cg@da_.ga Sf%;;faﬁitgid_g «consideration», 1a ile-
ENELEbDThe Th{pliet C‘aﬁtf teoiss e feraralidadslaineapacidads dasiteclamétiongs i vires de auto-
O i e Cenfury Hofore Blacksto: I ridades }%ﬁﬁﬁcas xﬁ-la‘i?}f’aosé“g[‘rﬁnﬁ delos, bienes del demandante
eI f\ efifral/de los derechos S o s

51,
. ) P L A Sy, Ml
; C sin su cansentiffiiefifol. & U &% =iy
«History of Restitution in }n ; i 7 s N
c!a;lﬁéi_itf of Comparative

R

S, Hag T
i @h_L \"3&.":*- .

Puede ser uejf"ame}gbpgﬁ é;é

: ‘ 1 : fideéina lista como ésta cons-

7_,!.,49-.&' : S {1 i di e é}é H %t 1}51‘-‘} t ":..é - 1 . 1

! «[t]he case law now”” tuya uft medic"cony menteidessistemdtizar la casuistica de

e fg:‘{iple of unjust envichl b }‘pmmo @ﬁslﬁgléséﬁ:}%ﬁo patacién cortfizmoderna orienta-

ment unjtESiEstitafionag _grl_gi_%gL_gx_l dEIICHA is not condempBte j =:Eﬁ.¢if;cxén de osordenamie tos qivil_‘és continentdies, no parece, sin

no furtfie b in thig field” (...)\Thedt ilay well recognize el § i embargd, un esquemajque se ‘distinga por su eJegancia. En
grounds i g restitutionary claifitl sudicial recognitionjofgthe” % . . 1{.1 ; d %ﬁl ;

unifying Df unjilst enrichme) Sitburage thefn Yo dos, §§  PTUOCT lUgAL 1O es m&_ y ordena a. En la mayorfa de los casos

Estos miSHas: roponen.comy - ¥y .

o la cupoonggtousnabi-

: %
- lity» (opl 5 R
- AdRAR 500 i tvado qiie’las categorfas nota 9), ifitroduccién a 57812 ss., nim. 17: «[b]ei allen Unterschieden im

sugeridaSinOEG O WAl ONES _ i 3f Detail (Jég‘ darf dies als éine Bestitigung daflic angenommen werden, dab
has. AcqinteiBenernaronty J}g LIEAEE D Rl e beferdars e herastieasidrondienasihtlich von Wilburg und v. Caemmerer herausgearbeitete Typolo-

Defendant has Acquired from a Third 'Piirﬂ; a Benefit for which he must gi¢ der Bereicherungsanspriiche offenbar weithin der Natur der Sache

i) «Wiere the Defendant

2

S

Account to the Plaintiffs; «Where the Defendant has Acqwired a Benefit
through his own Wrongful Act») constituyen mds que vagas reminiscencias
de la taxonomia juridica de WILBURG y vON CAEMMERER aceptada en el
derecho alemdn y que, por lo tanto, pueden convertirse en el punto de
partida para una convergencia entre ¢l derecho alemdn y el dergcho
inglés incluso en un plano sistemidtico; véanse MARTINEK (ob. cit., nota72),
pp. 318 ss. y 330 ss.; KONIG (ob. cit., nota 42), p. 1521; LORENZ (0b._cit.,

entspricht». Sobre la proximidad entre la orientacién alemana e inglesa en
un plano sustantivo, GALLO (gb. cit., nota 71), pp- 431 ss., 445 ss., 448 ss.”
456y 465. -

™ An Introduction to the Law of Restitution, 1989 (edicién revisada).

* The Law of Restiiution, 1993, pp. 16 ss.

¥® Esta enumeracién procede de los titulos de los capftuios 3 a 13 del

““libro de Andrew Burrows.
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se trata de una situacién en que la atribucién se ha realizado,
pero el caso de la ignorancia representa una excepcién ®, En
segundo lugar, no es completa. Nuevos «unjust factors» pue-
den ser admitidos, por lo que la incertidumbre juridica sigue.
En tercer lugar, exige que la autoridad judicial y la doctrina
tengan que analizar diez o mds motivos especificos de restitu-
cién, varios de los cuales (error, intimidacién, explotacién).

Dicho sea de paso, lo mismo le sucede al actual derecho
romano-holandés en Sudafrica *.

10

I
f

Jlay que ocuparse ahora de Jas acciones de enriqueci-
or cualquler otro medio. Su primer comin denomi-
ﬂde caractergnegatww el ennquecmento que se pre-

jarar o se hi;ijroducxdo ypor via de atribucién (o sea,

resultado deiina entregal consciente y deliberada de
' %ona que ahopd persighe recuperar lo entregado).
muy diffcil, si ho unpo;s1 le, encontrar un denomina-
@faj_lﬁposﬂivo ¥i0 gpe%atwo Las acc;ones de enriqueci-

jor is_?lalqm medio fformammna coleccidn algo

ggﬂea de;: smlaﬁ i0] els démés #Su dmbito de aplica-

;q“:ﬁi: vanar*mcluscgﬁd*efm dowjlﬁés amplio que en el caso

g ecug_&eptb*porb‘a’ir1buci6n. De, nuevo, es necesario

e‘ J fﬁécuenta*su m#}e aaqgon Gofiotfas 4reas del derecho

153}a § § b ol o P’Unar.mteraecmm litsa es»afébv@ésﬂ-f?x'{lple]a que cuan-

Q 010 a‘f'wi ffm fino 3" el entiquécimento ot atribucidn que, como se
g y ag zpzens

ha dichd! com, lemé ta _;_flerecho“t:ontractual Por supuesto
q:ue exisfen dlferenmas**r)i A hieswentre los ordenamientos
&1.

-mraglnable que un é‘]gﬁdlco nod f‘_};n poi‘ §(§ ‘i*eflere por ejemplo, a la .
‘ ¢a de reorganizar . g fp AR s,

gbre eng quecimi&y ueda tomar com g.g -‘-——g( P “ 4 YO s

reGho 1glés.. .,Eld.{’%ﬁ? cH (0 o = [ _-‘é @\%{thout L gzﬂ«Basxs“ (The cqnd:ctlo findebiti and condlctm ob turpem vel

; , cés, cuya directid "‘:’;. )
ﬁ‘ mr’“j’ objetp de analis or lo menos {'af,;(?&; } i1 “iniustam causam)» en: ideny, The Cwnl law tradition in Scotland (1995),

-.‘,...,_ 1

kst

kit pp. 213 ssi La condictio mcfebztz pot Supuesto, no es aplicable cuando
LA asi{ Jue la dOCtn 14 ] lantadof-"i*ge‘x@fm alguien qﬁiere resolver el éﬁntrat,o a chlisa del 1r,1cumphmlento de la con-
a e,% a@cq , At por atub tt@lo]f de traparte ywﬁ:ecuperar lo que ha eutregado Segtin el derecho inglés, este

. supuesta { integra en €l ;aw of restitutiénl, En Alemania, debe recurrirse a
remedios gontractuales. Para un estudio*comparativo, ENGLARD (ob. cit.,
nota 9), niim. 132 ss. Porio que se refiere a Bscocia, Robin EVANS-JONES,

asedohanniAndreas DIECKMANN, «The dark side of Connely v. Simpson»,
Juridical Review, 1995, pp. 90ss. -

* D. P. VISSER, en: D, HuTCHISON (ed.), Wt!les Principles of South
African Law, 87 ed., 1991, pp. 630 ss. (pp. 636-637); Wouter DE V0§,
Verr ykmgsaanspreeklzkhezd in die Suid-Afrikaanse Reg, 3.* ed., 1987,
pp- 153 s5; D. H. VAN ZvL, «The General Enrichment Action is Alwe and
Well», Acta Juridica, 1992, pp. 115 ss. Sobre la accién general de enrique-
cumento que antafio existié ex el derecho romano-holandés clésico, véase
mi Law of obligations *, pp. 885 ss.; VISSER (ob. cit;, nota 38), pp. 370 ss.

e
g‘af,ﬁ

" Sobredaipior "BIRK u ) pﬁﬁﬁﬁi‘g‘" RROWS - 4
(ob. cit., nata 79), pp. 139 §5.; pero véase GOFFIJONES (oh. cit., nota 72) :
pp. 107- 108.

% Obviamente, la base debe radicar (como en los ordenamientos de
civil law) en que no cabe la restituci6n si el contrate es vélido.

® Jacques DU PLESSIS, Hartmut WICKE, «Woolwich Equitable v. IRC
and the Condictio Indebiti in Scots Law», Scots Law Times (News), 1993,
pp. 303 ss.; Robin EvaNs-JONES, «From “Undue Transfer” to “Retention

L0, dicflosifidebiti ®.

"_’.v?—z—‘,'




252 ENRIQUECIMIENTO SIN CAUSA ' N ENRIQUECIMIENTO SIN CAUSA 253

relacién entre la transmision de la propiedad y el contrato é";} que la regulacién legal del enriquecimiento injusto en el nue-
)
3

v

subyacente, pero, aunque afectan al dmbito- de aplicacién de ¢ vo Cddigo civil holand€s sigue esencialmente el modelo fran-
las normas sobre enriquecimiento injusto, son de naturaleza cés ¥,

eminentemente té€cnica, y rio alteran el hecho de que siempre
que se ha transmitido un objeto «sin causa» hay que refugiar- ] ;
se en la accidn de enriquecimiento por atribucion. La situa- %
cidn es algo distinta cu . !

<11 -

- n;

=zeBilaorupo mds importante de casos que se subsumen en
sta-ainplia categorfa residual es Jo que la doctrina alemana
enomina enriquecimiento porintromisién («Eingriffskon-
1) el enriqu?b*?imiento injustificado se ha producido
onsecuencia de la.interferencia en los derechos de otra
. Se basa en! -onsiderééiones de politica juridica *.
cada ordepamiiento jut{dico hay un:nimero de posj-
hfidicas que sop, <gésig§adggs» a una’determinada per-
iprimer,%eje%iplfg*él ‘{Lt: ofistititye Jdspropiedad: el propie-
Jitiene eldso ﬁftax 1 A pudd
: clas Y

o] gr te éde excluir al resto de
ilr interfeP&ncia] wh
& 'é =zl

f-y _;pg{’ f . .
ayy1ac  una serie de posiciones

i

51

ferdiciy dotadis:dé mulsngogf;E id0. deBkelusividad: copyright,

Q,co daen’ il ftesil 1074 propia i
g e Y SRR AR 0t de paten"’te-;-:,;@-_l dete chioa.) Lopia imagen y al nom-
] o A s B BB S A BE B quaorr freciEticis s aroducen intro-
o, Ee’ridfisi que vale L Toc e Ay &y

misiones. s evﬁ_iadergft?’qu"éfc' %"’ﬂlq_i-i’f’éjrupgrsona que interfiere en
1 P S g Ay TEhg e . .
gstos detechodiliitdr egfe,\g(a%sémpor*=ﬂegl1genc1a o de forma
BN ' P A R % B s
: sabletpor dafigs. Pero la accién de res-

encignada, es rr-;gfépgg ablelp
ohsabjlidad pﬁtraq@ﬁé& fuqil‘faqﬁiéng que se prueben los

i s¢ plita 3l derecho aus-
t ¢ho holaddés, por més

oy

; S
pLlr o

E
A
14

iy 13 # Y]

; ‘ NS LT : L & . N N,
u PP olycién thist6rica, il Jigations®, pp. 878 ssf k. dafios. ¥ Ca}}@'iyﬂg}ﬁrax Situacionies en qug el demandante no
GALLO T4  pp. 99 ss.k [Igsdsobre su aplicacién, 5 g ;‘,&c‘a}’,;ha sufridoiringtin mengscal o\iSi alguien ‘utiliza el retrato de
‘ ; 0ss.c FEmnlSONNfNJg;E“‘ #™ otra pe:;:?ﬁ’na para anuficiar¥susiproductos, ésta no resulta per-
A/ BOYER 52.,2' .”‘:gi’ﬂg’s' & Judlc'adg, por lo meng§ en su siﬁlacién econdmica. Igualmen-
i LUEP,V}Q'__'J\ g&hﬂmgﬁffs_ g e, pue%e resultar dlf}éﬂ para el'demandante la"prueba de la
[l 73 83 : ] FP i d Yy

el
¢ % g ‘ 3 £ i
, it dlquicrioiro mdies). Los funda- 4 B 17 5 .
mentos BSeHCH Arericindtes e eR B dR i ereelio fueron estable- 3 d ® Arfd 5521]31_]3“&: «{{E}l que se haya enriquecido injustamente a costa
cidos poteWIEBURGHOb I ot ‘%f B2 N ON.GARMMERER: (0bacitmanlin-de,0trof€std obligado, en cuanto esto sea razonable, a indemnizar el dafio
nota 14), pp. 200 55, Para ina viSion de conjunto en IngI&s de 1a taxonomia W sityo Hasta el importe de su enriquecimiento]», Con detalle, HARTKAMP
deWilburg y von Caemmerer, ZIMMERMANN/DU PLESSIS (ab. cit, nota9), <f  (0b. cit., nota 35), nim, 349 ss. )

pp. 24 55. g f " Véanse, en particular, REUTER/MARTINEK (ob. cit., nota 9), pp. 234
f  s5.; Peter SCHLECHTRIEM, «Gilterschutz durch Eingriffskondiktion», en:

% La discreta base para 1a accién general de enriguecimiento por otro I 2
medio es el § 1041 ABGB; un andlisis de su evolucién en WILRURG (0b cit,, Ungerechifertigte Bereicherung. Grundtagen, Tendenzen, Perspektiven,
1984, pp. 57 ss.; SCHLUEP (ob. cit., nota 86), pp. 187 ss. y 196 ss.; LORENZ

nota 3}, pp. 52 ss.; Berthold KUPISCH, «Franz v, Zeiller und die “Eingriffs- [
- kondiktion” des § 1041 ABGB», en; Walter SELB, Herbert HOFMEISTER (ob. cit., nota 9), § 812, niim. 23 ss.; LARENZ/CANARIS (ob. cit., nota 15),
- (eds.), Forschungsband Franz von Zeiller (1751-1825), 1980, pp.- 134 ss, pp. 69 ss.
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“ENRIQUECIMIENTO SIN CAUSA 9557
culpa del agente. Y, sin embargo, no parece correcto que a
éste se le acabe autorizando a beneficiarse por medio de la
interferencia en un derecho que el ordenamiento jurfdico ha
asignado especificamente al’demandante, Por ello, se le con-
cede la «Eingriffskondiktion» con el fin de que depure el
enriquecimiento. Es en estos supuestos en los que el requisito
«a costa de» entra en escena, ya que permite determinar -
quién es e

lar del dé

mente vinculados. Ambos conjuntos de reglas se ocupan de la
proteccidn de intereses legales, y en ambos casos quienes
sufren la interferencia en sus derechos pueden renunciar a la
proteccién. Si alguien autoriza a otra persona para que la
fotografie con fines pubhc1tar1os carece tanto de accidn por
dafios como de pretension de restitucién de los beneficios
que se obtengan, Pero entre ambos instrumentos existe una
«sdiferencia esencial. Una persigue la compensacién de la pér-
Gasionada, Ia ofra la restitucién de provechos. Un
ante que reglama el entiquecimiento causado por
Hifion no tlenétpues que probar los dafios. Y ]a restitu-
fipoco presupéne. una’ de‘."svxamén del provecho, en el
’;i%de que lo qﬁé ahora ; posee el demandado deberia
thallado primeyo en ¢ patrimonio.del demandante.
h;que estuviet: q)reﬁczalmente presente en €l: debe
; iio @bte;mdo‘dezurf ﬁerecﬁo de.qu€ s6lo el demandan-
: lcgltini:ado ara' Bisﬁ@rfer E5te es el significado legal -

& Q{del attor) %
?‘ L l-‘: i A
Bf‘gﬂ‘y o
1"JA“i""’l*.'r.'n-‘;z,:‘.o Ef-;ﬁnIz:mm g et ‘_t}:ht

na jrepulac 0:1"'“ ity

: s\exFlusﬁ/a ente a perso-
;\ﬁer f protegidas contra
5 ,,[g:ﬁrro ;nﬁ natural para

[t "l
: sy ) A
. tljderf.:clies suizo yﬁuv%‘tnace han:evoluclonado hacia un
F hn?gdel oide respoﬂs‘,abg q‘:pbr ehriquecimiento basado en
2 ntrom1§i16n muyksmnl ‘f Fli dereého inglés tampoco difiere
*asustanq{almeﬁte en e@‘.te asg J,;puesu;io Jequiere la prueba
%p\?  Ale la pérditid patrithorial 4 mitdida én‘que se trata de la
j A+ restituci6r que const tﬂye paf’t% del sistemide responsabili-
4 dad ext{iacontractual ] reconote, igualmente, la categorfa de -
ik «restitution for wro igs», que on supuestos.en los que el
i1 demandado se ha erinquemdo .¢ausando un dafio al actor.
i  Gorr yﬁJONES desc?ben la situatién como aquella en la que

gk

s Esto es ampliamente aceptado en el derecho alemén. Véanse

_ ‘ o 5 WILBURG (ob. cit, nota 5), pp. 126 ss.; ESSER/WEYERS (ob. cit,, nota15),
* LARENZ/CANARIS (ob. cit, nofa 15), pp. 134-135. _ g pp. 468-469; WESTERMANN (0b. cit, nota 9), § 812, nim, 64; LORENZ (ob.
2 LARENZ/CANARIS {ob. cit., nota 15}, pp. 170-171. La cuestién es muy cit., nota 9), § 812, mim. 24.

discutida. Sin embargo, SCHLUEP (ob. cit., nota 86), p. 190, observa que las ¥ . "ss SCHLUEP (ob cit., nota 86), p. 183; SCHULIN (ob cit., nota 37), art. 62,

posturas se han acercado en los ultimos afios. " # nim. 13 y 35; RUMMEL {ob. cit.,nota 36) § 1431, ndm. 4.
% LarenNz/CANARIS {ob. cit, nota 15), pp. 171-172 {«Emgelt-'fﬁhtgkelt» Bi§ % Asiloha puesto de relieve GALLO {ob. cit., nota 71}, pp. 448 ss.-Véa-

del interés interferido). ‘ se también GOFE/JONES (ob. cit., nota 72), pp. 714-715 y 726-727.

enrfllie g
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el demandado ha obtenido un provecho en virtud de su pro-
pio acto dafioso . Por supuesto que las soluciones en Jlos
derechos alemdn e inglés no son idénticas. Se diferencian en
el abanico de-dafios-que permiten acudir a este remedio,
puesto que las respectivas normas de derecho de dafios no
son totalmente coincidentes., Con todo, la estructura de esta
especifica accién de enriquecimiento parece ser esencialmen-
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que quien puede demandar por dafios (o con base en un con-

trato) no puede decirse que sufra «appauverissement»: Este

argumento no resulta convincente, porque también -podtia

. razonarse, inversamente; que quien dispone de una aceids- de

4. enriquecimiento no ha sufrido dafio ', La falta de interés,’en

4 comparacién, en una accién fundada en el beneficio ohtenido

como remedio procesal para la reparacién del dafio acasiofna-

do.en-paises como Francia, Italia y Holanda se explica, funda-

: fiente, por la;estrecha relacién existente entre Iaresti-
or dafios y Ia responsabilidad extracontractual;lya .

odos estos ,?‘fses rige ldffamosa cléusula generakide

bilidad por E??;ﬁgs segiihf la que «[t]out fait quelcon-

Iezithomme, qui dduse A-avtfui un dommage, oblige-celui

i faite duquel il et argg

ivés & le réparer<®. No existe ina
26,y % wr & é [ 3 '
acign,de dereclids &|i

téreses, de miodo que la protee-

tttaconfractusl,sé e 1;% trd misifﬁ‘cilmegte al Elcaﬁce

Cédiggp derccff'gk.aléfnﬁiii ﬁsﬁfné@ueﬁé servir de test adecua-
el legi%?: tircunseribix t;1-._,:“5’1,\1‘.,jlfi_t_fo!x;'cl"g.;r.,’g““i:ﬂ'icacién de una accién de
ofrece Heh,sp Eéimienty- gﬁiﬂ%‘%si?ﬂﬂ&ﬂjﬁﬁmo tiempo, hay que
%@g ler ehicuenta 'éfl‘:fafi;p]i% espectiorque se otorga en el dere-

nalr el b oh (e IE adisiciolie-la propiedad.dé biiena fe en el

1 derechq; francg”sjQg;ﬁ'?zj&?éfi‘iei{ﬁ‘é;ublgs, la possession vaut

; b. cit., nota 5),
OLAND/BOYER (00-0i s
e -ndih 32), niffE]

LARTKAMP {05

tifre») "% Por 18-tantoDor 16, que'se Yefiere a los bienes mue-

: Bl‘g : m%existe q’%ﬁi%s};aﬁ%\ﬁ%ﬁ%ﬁ(ﬁ'&afa que responda por

e "”'":.gn 3queelmient§;i;g1 poseddep .
:‘2‘ % jéii#_f_- 3 & E

3I), 06, 1812 MALAU-
SGIGNO (ob. cit., nota 34),"

de¢ ‘bueria'fe.

B o1 Ci ¥ S f'f § ?;ﬁﬁ %’.‘b.- ‘!7'3»;%'\:3
bt gresotalss), ntim, 354. Una eritic IS L) 5 I RN S ' ‘
ARBOItabdit, nhta 5), pp. 397 i sg De nuevo, el Cédigh #+4J! m& Estaine’significd, sgigf egl‘tfﬁggq, que fang las diferencias
adeu i lesadofumacomitsiongh -§Sornete'r Ia acciéf basit ) iir--entre lo§/dérechos frandés y a eman sean dé%ste calada. Por
SePdhivdardig 2 A8 OEH Mrepuladoras de [a it/ . y i :

pensacioiiner pérdi lesbitulo 1, Segcio10jdel g £ 4
BW). Ef]{;%%g;‘%?a s .ﬁ- ft. ?n'gil?de ha 19 ScHRUEP {(ob. cit., n_éiia 86), p- 184}% .
enriquet ion iHEidhmien, S Hebe résaretblo («diens

0 Art;'-f‘:é1382 Code civil] véase tambiég art. 2043 Codice civile; art. 6:162
BW (y artif1401 antiguo BW). “ A

' § 823X BGB. Lo qile quizd resulta mis obvio es que el derecho fran-
stenscésinardiSpone de una norma como el § 816.1.1 BGB, la emanacién con-
> creta mds importante del enriquecimiento basado en intromisién [véase
ZIAMERMANN/DU PLESSIS (0b. cit., nota 9Y, p. 27). En Francia, el art, 1382
Code civil cubre estos supuestos; véase KOMIG (ob. cit, nota 15), p. 173,

™ Art. 2279 Code civil; con mds detalle, FERID/SONNENBERGER (0b.
cit,, nota 31), pp. 558 ss. Con cardcter genéral sobre Ia historia de la adqui-
sicién de bienes muebles de buena fe en la historia juridica europea, Wer-
4. . ner HiNZ, «Die Entwicklung des gutglidubigen ¥ahrniserwerbs in der
{ --europiischen Rechtsgeschichte», ZEuP, 1995, pp. 398 ss.

e

i 35),nlif. 363,
45 OF129, ndin. 1820;]3 M(;\LAU-
ERUNLES g R REs G tontextomsubsidiarion s
¥ T debe care d’e'%ualqﬁ%%‘r?ﬁ%ﬁ?cﬁrﬁi ig‘ﬁ(‘dgﬁg

cualquier clase). El «principio de subsidiariedad» alemém, por su parte,
simplemente se ocupa de la relacién entre enriquecimiento pot atribucién
y enriquecimiento por cualguier otro medio y funciona sélo en los casos
de enriquecimiento de un tercero, Una visidn de conjunto en ZIMMER-
MANN/DU PLESSIS (0b. cit,, nota 9), pp. 36 ss.

- Art. 2042 Codice civile. 1

% HARTKAMP (ob. cit,, nota 35), ntim. 360,
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un lado, el derecho alemdn también reduce el especiro de su
«Emgnﬁskondzkuon» a fin de proteger a los poseedores de
buena fe. Es cierto que la adquisicién de la propiedad de bue-
na fe s6lo es parte de la respuesta, puesto que no tiene lugar
cuando el propietario ha perdido su titularidad por sustrac-
cion o de otro modo '*". Pero los §§ 987 ss. contienen un com-
plejo con] unto a toclos
los sup‘

ANN, HM,CO € and
hw witl mat € European
Whpean iieh gal Science»,
o1 {5955y, 657ss. Con cardcter
general Sghteilz ellagmortiagrelat ;anlawnelacxépgp,ropiutaggx
no-poseeﬁor»"y Teeactiongs 48 ‘enriquecimiento injusto, véase LORENZ
(ob. cit,, nota 9), Introd. a § 812 ss., ntim. 39 ss.; LARENZ/CRNARIS (ob. ci,
nota 15), pp. 338 ss.

' El caso es analizado por ZWEIGERT/KOTZ/WEIR (0b. cit,, nota 23),
p. 587; SCHLUEP (0b. cit., nota 86), p. 177; KONIG (ob. cit, nota 15) p.174.

ne Véase, desde un punto de vista de derecho comparado GALLO (ob.
cit., nota 5), pp. 363 ss.

nt. Von CAEMMERER (ob. cit., nota 14), pp. 241 ss.; KONIG (ob. cit.,

gl ﬁﬂ%ﬁ%

stz sb b it

G gi,»a e
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‘aplicacidn se restringe en la medida en que el BGB establece
reglas especiales para todos aquellos supuestos en los que

: » quien realiza los gastos es el poseedor. Segiin el § 994 ss.

BGB, el poseedor (de buena fe) estd legitimado para recla-
mar los gastos necesarios, y con cardcter peneral también los
gastos que han incrementad,o el valor de la cosa.siempre que
se hayan efectuado antes de intentar la accién y de que el
eedor sepa que carece de titulo que legitime su posesion.
~preceptos plantean no pocos problemas, pero, en
taliel derecho 4lemén se toma seriamente la proteccién
"‘%dor de bueﬁ fe. El Cochgo civil francés se inscribe
fisma linea, ¥ %ue contléne diversas normas especffi-
bie mejoras e é‘ctuadas férréneamente en propiedad
sE;%Sc basan en l%‘i dea gehbral que «I'équité, qui ne per-
‘on s enr1ch1 se; Aux ;’qiépens d’autrm m’accorde, en
droﬂ ungidction contre vous,
"egéter ”den{ous le‘§1 1,86 magestion, jusqu’a con-
: de ce qite; vouh & aVe fﬁreﬁé» 13, «Contre la subtilité
: estoe supoma»ﬁ_n prby}éctlgcontra la estrechez del
idel derbchokrdmano eniiesta-thateria que, no obstan-
! bfmmdwabﬁdona&g ponlﬁsaautexes del.ius commu-
ne, a e%!ender la acitp negf%horympgestorum contraria ™, Pot
ello, hoy, La‘“hqufdamén gealos ‘gastos y su reembolso estd
_ sﬁuada ‘en el derecheﬂ,ﬁ{anoesh ,en:crg «enrichissement sans
4 éﬂ«caﬁse» ,ala «gesnon des Qﬁ’ﬁ? rés» SO

EM

o S Y *u ;
! P f—s} £ "‘ -;f‘, S,
E:‘: t- ,3- i ;‘F fé % '% ¥ e Ty ix,,,a .
“Tota 42)5])1) 1568 88.; Lfr;:n (ob. &it., nota 16) §'812, ndm. 249 ss.;
LARENZ/GANARIS {ob. cit}nota 15)%pp. 188 ss. Un estudio de derecho
comparadp en GALLO (b} ¢it., nota 5);} . 451 85,
2 FERID/SONNENBERGER (ob cit. %“Qta 31), pp. 433-434; KONIG (ob.
cit., nota %2), pp. 1572y L% 3.
' Robert Joseph PO‘I‘HIER Traité &u contrat de mandat (appendice),
mim, 189;‘ en: Oeuvres de'Pothier (vol. IV, 1824),
MQ%;:‘%Veause D. H. vaAN ZYL, Negorzamm gestio in South African Law,
85, Bp- 84 ss.; Law of OJ.'Jhgat.tons3 pp- 875 ss.; Marleen H. J. VAN DER
HORST Compensanon for Improvements. The Raman Dutch Law in Sri
Lanka, 1989; VISSER (ob. cit., nota 38), pp. 421 ss.
8 Una de las razones de ello radica en la tendencia de la jurispruden-
.. cia francesa a extender el campo de aplicacién de la negotiorum gestio por
" medio de no insistir en la voluntad del gestor de actuar en interés ajeno;

. cfr. FERID/SONNENBERGER (0b. cit., nota 31), p. 321; tamblén WILBURG
(ob cit., nota 5), pp. 82 ss.
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’

La intima relacion ‘con la negoriorum gestio, dé paso, tam-
bién explica la reticencia tradicional del derecho inglés a con-
ceder accién en este caso, puesto que mientras que a la juris-

prudencia y la doctrina continentales les gusta fomentar las.

actuaciones titiles en interés de otras personas, el derecho
angloamericano siente cierta inquietud por el intrusismo. La
cita de las palabras de Bowen LJ en. ¢l caso Falke v. Scottish

. :a
i la§ mejoras por errof
rﬁo 208 muebles, hay

tional Encyclo-

s, G@‘?é:mnss (ob, cit,

! RN T
mon Law.A unsl?:i%?&‘nal Appach» Syney Taw Review, 1958, pp. 585 ss.
¥ 591 ss.; Daniel FriepMaN, Nili COHEN, «Payment of Another s Debt»,
en: International Encyclopedia of Comparatwe Law, vol. ¥, cap. 10, 1991,
ntm. 16 ss.; GALLO {ob. cit., nota 5), pp. 546 ss.
% GOFF/JONES (ob, cit,, nota 72), pp. 166 ss.; GALLO (ob. cit., nota 5),
p- 454 ss.

¥ [1971] 1 Queen’s Bench, p. 195 (véase especialmente la ponencia de
Lord Denning en p. 201).

Hiioihm: gastlesanckghq;@gw@s

ENRIQUECIMIENTO SIN CAUSA 261

arreglarlo sin que lo supiera su verdadero propietario). Y ien.
}. 1977 se legitimo legalmente a quien realice mejoras eTrénéa-
3. mente, siempre que se basara en una «wrongfi mterference» "

No ha de resultar muy dificil admitir 1a «Verwendugskon-
diktion» a un ordenamiento Jundlco que siempre ha reconoci-
do 1a doctrina de la negotiorum gestio y que, ademds, ha con-

‘:.'_A;;L =tem lado como un supuesto paradigmatico del remedio

Bt “'i’i

adeycrecompense» *# ]a reclamacién del poseedor de bue-
'@} las mejoraﬁ realizadas por error en propiedad ajena,
543! éﬁque emana %n de un derecho general de enriquéct-
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Siun or\c‘renamxen‘i: h ugn’zﬁco neces1te lo que en el dere-
%én se cOHocExE Qb fRuckgnffskondzktwn» (una
; eanQuecmiJento basfélh L8l pago de una obliga-
“djeha) 2 dépentleet prﬁne,r' quar de si existen otras
Atk élt@i‘“ dfii“r*?a“smdeLrepﬁi retosErtderecho-aleman, por
e;emplog existe, elmecamsmo d%ula <Gessio legis (una cesién
por ma dato d&15 ley‘é ‘f’ﬁEs el "*?‘faso Effque dos o mds perso-
§n§s estén obllgad%“é 8t an;;ente ™, Normalmente, los
E. SE j:‘
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e al\ rfl ‘
"é A’I ;ﬁﬁ é}{ i,)‘ Li l‘%;f‘“"&
m Golr/fNES (0b. cit, fibta 2) 174, iy
1 Véf({c Niall R. ‘WHI:I'I‘Y < msReform des schotllschen Bereiche-
fs» ZEuP, 1995, ci
.. ™ Cofh oenelcaso ‘
by acrcedor or ennquec:mé
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rungsrec P. 22855, 3}

la «Verw%ehdungskondzkuom, es el propio
nto quien hé ‘causado el desplazamiento de los
Wy bienes pmzun acto propibf Bsta es la rai%)n por la que se trata de estas dos
clases defcciones de el iquecimiento bajo la denominacién «Aufwen-
dungslgg Yidiktions (véase el § 3 del Proyecto de Kanig y, también,
S ISARENZICANARIS (0b. cit., nota 15), pp. 188 8. El acto del acreedor por enri-
fuecimiento, sin embargo, no constituye una «atribucién» en el sentido que
antes se ha analizado, M4s sobre la «Rilckgriffskondiktions en von Caemme-
rer (ob. cit., nota 14), pp. 237 ss.; K&NIG (ob. cit., nota 42), pp. 1564 ss.
™ Un estudio de derecho comparado sobre las técnicas juridicas utili-
zadas en los derechos alemdn, francés y*angloamericano (principalmente

4: la subrogaci6n, aparte de la ces.sza legis) en FRIEDMAN/COHEN (0b. cit.,
-, nota 117), niim. 16 ss, .

™ Véase § 421 BGB.
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codeudores son responsables por cuotas ignales *#, Si uno de

ellos paga (toda) la deuda, puede reclamar a los otros su cuo-

ta respectiva. Pero no tiene que ampararse en una accién de
enriquecimiento, puesto que, segiin el § 436.11 BGB, se le
transfiere el crédito que tenfa el acreedor contra los restantes
deudores. Lo mismo sucede cuando el fiador paga al acree-
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1 § 426.1 BGB. ; '

% Véase el estudio comparado de FRIEDMAN/COHEN (ob. cit., nota 117),
ntm. 49 ss.

' Dieter MEDICUS, Bilrgerliches Recht, 15.2 ed., 1991, nim., 952.

' FRIEDMAN/COHBN (0b. cit,, nota 117), nGms. 3y 9.
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terceros para pagar deudas ajenas ya se habfa reconocido en
el derecho romano: «fsolvendo quisque pro alio licet invito et
ignorante liberat eurn» . En el ius commune, 1a actio negotio-
rum gestio (contraria) se empleaba, también, para articular el
derecho de repetir del deudor ", Fue usada igualmente en
Francia ™ y constituye la base de la «Riickgriffskondiktion»
alemana ', Su estrecha vinculdcién con la negotiorum gestio
xpligasla reticencia de la jurisprudencia inglesa a conceder la
de restituciér& El pago de la deuda de otra persona
He . I . ’
Ve, por encima de todo, ofra modalidad de interme-
ficiosa que 7o debe sefjalentada. De acuerdo con
al, o _Jfo extingue la deuda, por lo
iste base pard una re‘;“:lhmacién al deudor ', Aun-
xcepciones aly réglaf Cuando el pago sin autoriza-
éutlor se acebajo «compulsiénjuiidicas, la deuda
lie y*sBwconbidé lal tefoers derécho de repetir *. La
] He kL SYE L F PO .

§i6m, aq%li;%u-fﬁgle ﬁqgi;dﬁglf;;fnnmén: constituye Ia
"Extincién‘@”’ii;ﬁ_a]:‘:;_'_i'g&é.J fexipo, el «unjust factor» que
moviniigntoila.acéich d€festitition (se subsume, en
¢ina de Peter.BIkkS ofl Elscenrichment by substrac-
Haj-olias-excepeiohes y patece que-la-lista aumen-
: S0 se agg%;pﬁs%iﬁcl ﬁﬁgﬁlaﬁ;jéﬁtg;q%e los pagos no auto-
rgédos por el'-'!d'éugl_éi debefia 1580 principio, extinguir la
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i 1y i‘i?."ig A X AR 3 T R AT . :
t Ga:égp, 75738, cfi taniBién IGHR D146, 3, 5% Vase mi Law of obli-
Sahitions *, ?‘ﬁ 2. Por lo que é & réﬁereﬁil derecho franBés, art. 1236 Code
civil, =~ & ' S
10 FRIE%MANICOHEN (o,l’)'g cit., nota 117}, nim. 9.
bt MasBen ultimo cas ,itambién seypodia recurrir al wenrichissement
sans causes; KONIG (ob. cits nota 42), p&1571; FRIEDMAN/COHEN (ob. cit,
nota 117), fdm. 15; FERID, SONNENBERGER; (0b. cit., nota 31), p. 321.

12 KONIG (0b. cit., noli'42), pp. 1564 s, ,

"™ GOEF/JONES (ob. cil, nota 72), pp. 17-18: «[i]t is not {...) easy to dis-

e

ﬁﬁ%ﬁ‘-ﬁ%‘é‘éﬁanother’s debt in English law. This will occur only if the debtor

authorised, or subsequently ratified, the payment. There are few excep-
tions to this principle, which appears to be of little merit now that debts
are freely assignable»}; Peter BIRKS, Jack BEATSON, «Unrequested Payment
of Another's Debt», LQR, 1976, pp. 188 ss.; y véase FRIEDMAN/COHEN
(ob. cit, nota 117), ndm. 4. "

™ Mds detalles en GOFFIJONES (ob. cit., nota 72), pp. 299 ss.

™ BIRKS (ob. cit, nota 78}, pp. 185 ss.; WrITTY (ob. cit,, nota-121), pp.

|  229ss. )
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deuda . Mas todavia se requiere un «injust factor» especifi-
co (error, necesidad) para que proceda la restitucién. Por Io
tanto, por lo menos en principio, puede que el common law
se encamine a un cambio de su concepci6én restrictiva. Por
ello, un ordenamiento juridico que siempre ha segnido la
orientacién continental por lo que se refiere al pago de deu-
das ajenas ', serf ente si no considerara un meca-~

a poco prud
nismo de.restitucién.een Gosemeinciine
grifﬁs k ] ; 53
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Johann £ Hiies:dintlessisd rg/Aberde-
en), del g X SR Y, SEMENTERNS add Yssues in Scots- ¥
EnrichmenEE AR BRI R WO e mramensmmianan)

™ Vganse los tres volGmenes con propuestas y comentarios minucio-
sos publicados con el titulo Gutachten und Vorschliige zur-ilberarbeitung
des Schuldrechts, vols. T and II 1981, vol, 1X 1983, y editados por el Minis-
terio de Justicia alemdn. )

" BUNDESMINISTER DER JUSTIZ (ed.), Abschlufbericht der Komriis-
sion zur Uberarbeitung des Schuldiechts, 1992,

"' Asf, es tenido muy en cuenta en el dltimo comentario sobre la mate-
ria [LORENZ (ob. cit., nota 9), Introd. a § 812 ss., nims. 5-6.). Cfr. también

-1,

flas normas alema- o= iy
£l
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Estd basado de lleno en los principios a que antes se ha hecho i
referencia y, por-lo tanto, abraza los resultados del exterso
debate doctrinal que ha conducido las normas sobre enrique-
cimiento injusto del derecho alemin a un grado de considera-
ble refinamiento y complejidad/*. Por otra parte, evita el
peligro de sobrerregulacidn. Las normas sobre enriquecimien-
to sin causa, mas que otros sectores del derecho de obligacio-
ngg,}i%g;p pueden florecer si se produce una alianza armoniosa
entfiedenislacion, jurisprudencia y doctrina, Una interpreta-
icial activa ¢ jmaginativa debe dar vida a los precep-
Iés. Estos tie’@en que dej?r espacio a la elaboraciéon
|y ser lo sufidiente absfractos y flexibles como para
ser aplicados a Iﬁ;.l_eVOS supfiestos de hecho y a toda cla-
tyas situacions coFﬂ,_iét;ivas 4, Bl proyecto Kénig se
: %quco seccioﬁ s, Ha ‘I?imgra de Jas“cuales trata del
ceimiehto poy, attibicidn Ta seglifida del enriqueci-
. U .»f%.‘ 2{» Ty 1” de deuda a
,;%glr intfeinision }'i&l teéreera del:pago de deuda ajenay
&

'tucién%&g@p%j% ﬁdéiﬁ(ﬁ:ﬁibﬁs‘“bajo el paraguas de la
b6 -"_?).s;i)?f',fﬁl"g_ﬂﬁlﬁproporciona algunas
taneh fa itifrificada jungla del enriqueci-

e

e, i,

%6:1 dezdese

AT,

7 s« ‘p‘i:gg}ﬁai.gg’ z‘f_ig"eqiger"ﬁéform des Schuldrechts»,
5 19825pp. 462-46;;'.;3‘%&5]{{,‘5‘;&:@ the §qpigﬁbl.é:=gp Ungerechifertigte Bereiche-
ung. Grundlagen, Tehdeyizen, Pér, pekiiveh Symposium zum Gedenken
Gn Detlef Konig, 1980, 37 F1 TR s

4 ' Véate laValoraciohequilib diﬁe EORENZ (b, cit, nota 9), § 812 ss.,
.mﬁm. 36, sf’t{:b“,&’lla discusién felativa 4 %i el analisis "c’lé:‘_.:gl_a doctrina zlemana

©™"ha alcanz%ﬂ’d un nivel tal de‘fs&ofisﬁ‘cacf_ 1 que se ha conVertido en impracti-

.

5 cable y esgtérico (cfr. la pg)]@mica de Hégst H. JakoBS, «Die Riickkehr der
4°  Praxis zurfRegelanwendungfund der Beruf der Theorie im Recht der Leis-
.% ¢ tungskondiktionw; Neue Juristische Woehenschrift, 1992, pp. 2524 ss. Es

vl

indiscutible que este secfdr del derecholha atraido mucha més atencién

5

dactrinal gn Alemania qiie en cualquictotro pafs europeo. Por ejemplo,
en Francighay pocas moi ografias dedicadas al enriquecimiento injusto, ni
=mclampocolse dedican muchas pdginas en los manuales al uso a la «répétition
" Vde Pindu» o al «enrichissement sans causew, Recientemente, sin embargo,
bajo el estimulo de Goff y Jones y de Birks, la discusién doctrinal ha
empezado a florecer en Inglaterra. Igual que Horst H. Jakobs en Alema-
nia, a Tony Weir le gusta referirse a las normas sobre enriquecimiento
como ¢l «South Sea Bubble of the Nineticss. :
i " Sobre esta cuestién, Reinhard ZIMMERMANN, «Codification: History
4~ .and Present Significance of an Idea», European Review of Private Law,
4 ° 1995, pp. 95 ss. : '
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