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of ultimate success, such action would be in the public

a.fte'r notice to the defendant, a temporary resg-ainm;n ii?::'o?g
preliminary injunction may be granted without bond: Provided
howev?r, That if a complaint is not filed within such period (noé
exceeding 20 days) as may be specified by the court after issuance of
the’ tgmpoyary Testraining order or preliminary injunction, the order
or mjunction shall be dissolved by the court and be of no further
fgrce and effect: Provided further, That in proper cases the Commis.
sion may s.egk, and after proper proof, the court may issue, a
permanent injunction. Any suit may be brought where such pers'on,
partnezshxp, Or corporation resides or transacts business, or wherev.
er venue is proper under section 1391 of title 28, United States
Qode. In adc!xtion, the court may, if the court determines that the
Lnterests‘ of justice require that any other person, partnership, or
corporatlop should be a party in such auit, cause such other pers'on,
Partnership, or corporation to be added as a party without regard to
whether venue is otherwise proper in the district in which the suit is
brought. In any suit under this section, process may be served on
any person, partnership, or corporation wherever it may be found.
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forward with evidence, on any particular issue, Nor do the Guidelines
attempt o adjust or reapportion burdens of proof or burdens of coming
forward as those standards have been established by the courts.* Instead,
the Guidelines set forth a methodology for analyzing issues once the
necessary facts are available. The necessary facts may be derived from
the documents and statements of both the merging firms and other

sources.

Throughout the Guidelines, the analysis is focused on whether
consumers or producers "likely would” take certain actions, that is,
whether the action is in the actor's economic interest, References to the
profitability of certain actions focus on economic profits rather than
accounting profits. Economic profits may be defined as the excess of
revenues over costs where costs include the opportunity cost of invested

capital,

Mergers are motivated by the prospect of financial gains. The
possible sources of the financial gains from mergers are many, and the
Guidelines do not attempt to identify all possible sources of gain in every
merger. Instead, the Guidelines focus on the one potential source of gain
that is of concern under the antitrust laws: market power.

The unifying theme of the Guidelines is that mergers should not be
permitted to create or enhance market power or to facilitate its exercise.
Market power to a seller is the ability profitably to maintain prices above
competitive levels for a significant period of time® In some circum-
stances, a sole seller (a "monopolist’) of a product with no good
substitutes can maintain a selling price that is above the level that would
prevail if the market were competitive. Similarly, in some circumstances,
where only a few firms account for most of the sales of a product. those
firms can exercise market power, perhaps even approximating the per-
formance of a monopolist, by either explicitly or implicitly coordinating
their actions. Circumstances also may permit a single firm, not a
monopolist, to exercise market power through unilateral or non-coordi-
nated conduct—conduct the success of which does not rely on the
concurrence of other firms in the market or on coordinated responses by
those firms. In any case, the result of the exercise of market power is a
transfer of wealth from buyers to sellers or a misallocation of rescurces.

Market power also encompasses the ability of a single buyer (a
“monopsonist’’), a coordinating group of buyers, or a single buyer, not a
monopsonist, to depress the price paid for a product to a level that is
below the competitive price and thereby depress output., The exercise of
market power by buyers ("monopsony power”) has adverse effects
comparable to those associated with the exercise of market power by
sellers. In order to assess potential monopsony concerns, the Agency will

3. For enmplzz. the burden with respect 6. Sellers with market power also may

to efficiency snd failure continues to raside  lessen petition on di 1% other
with tha proponents of the merger. than price. such as product quality, service,
or innovation.
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1. Market Definition, Meagsurement and Concentration
1.0 Overview

facil;:a tx:ei;ger is 'unhkely t,o create or enhance market power or to
e it exercise unless it significantly increases concentration and
resulle | eitg{;:c;r;trated t.na?ket, properly defined and measured. Merg-
o not mgmﬁcantly_ increase concentration or do not

I & concentrated market ordinarily require no further analysis

The analytic process descri i i
e escribed in this section ensures th

f;g:tr;;yt szilct;zg;s;i tgzl likely goréxﬁplelﬁtive impact of a merger with?; :E:
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:;1{!3::: E; the f%xéert:‘u;e of ma.rket power. Accordingly, for each ‘;rzg?xlc(i 213-
AR x:::;et T p;g)c}:xf‘t') of each merger firm, the Agency seeks to

in which firms could i i i

they were able to coordinate their actizgzmvely Frereios market power I

Market definition focuses solely on demand substituti
. 1 bstitution fi —
L fe, ;)omsdslllfélt?o?nsumcr responses, S}xpply substitution fact‘.orza—i.ea.c 1;;)<Jr§.si-
e 1‘dentiﬁcatior]:spfouses——are cons‘ld'ered elsewhere in the Guidel,ines in
e of firms thfat participate in the relevant market and the
N¢ entry. See sections 1.3 and 3. A market is defined as a
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product or group of products and a geographic area in which it is
produced or sold such that a hypothetical profit-maximizing firm, not
subject to price regulation, that was the only present and future produc-
er or seller of those products in that area likely would impose at least a
“gmall but significant and nontransitory’ increase in price, assuming
the terms of sale of all other products are held constant. A relevant
market is a group of products and a geographic area that is no bigger
than necessary to satisfy this test, The “small but significant and
nontransitory’”’ increase in price is employed solely as a methodological
tool for the analysis of mergers: it is not a tolerance level for price
increases.

Absent price discrimination, a relevant market is described by a
product or group of products and a geographic area. In determining
whether a hypothetical monopolist would be in @ position to exercise
market power, it is necessary to evaluate the likely demand responses of
consumers to a price increase. A price increase could be made unprofit-
able by consumers either switching to other products or switching to the
same product produced by firms at other locations. The nature and
magnitude of these two types of demand responses respectively deter-
mine the scope of the product market and the geographic market.

In contrast, where a hypothetical monopolist likely would discrimi-
nate in prices charged to different groups of buyers, distinguished, for
bxample, by their uses or locations, the Agency may delineate different
relevant markets corresponding to each such buyer group. Competition
for sales to each such group may be affected differently by a particular
merger and markets are delineated by evaluating the demand response
of each such buyer group. A relevant market of this kind is described by
a collection of products for sale to a given group of buyers.

Once defined, a relevant market must be measured in terms of its
participants and concentration. Participants include firms currently pro-
ducing or selling the market’s products in the market's geographic area.
In addition, participants may include other firms depending on their
likely supply responses to a “small but significant and nontransitory”
price increase. A firm is viewed as a participant if, in response to a
“gmall but significant and nontransitory” price increase, it likely would
enter rapidly into production or sale of a market product in the market’s
area, without incurring significant sunk costs of entry and exit. Firms
likely to make any of these supply responses are considered to be
“uncommitted” entrants because their supply response would create
new production or sale in the relevant market and because that produc-
tion or sale could be quickly terminated without significant loss.” Uncom-
mitted entrants are capable of making such quick and uncommitted

7. Probable supply responses that re-  stantinl sunk costs are regurded as “com-
quire the entrant to incur significant sunk  mitted” entrants because those sunk costs
costs of entry and exit are not part of moke entry irreversible in the short term
market measurement, but are included in  without foregoing that investment; thus the
the analysis of the significance of entry. See  likelihood of their entry must be evaluated
Section 3. Entrants that must commit sub-  with ragard to their long-term profitability.
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(2) Evidence that sellers base business decisions on the prospect
of buyer substitution between products in response to relative
changes in prics or other competitive variables; !

(3) The influence of downstream competition faced by buyers in
their output markets; and

(4) The timing and costs of switching products.

The price increase question is then asked for a hypothetical monopo-
list controlling the expanded product group. In performing successive
iterations of the price increase test, the hypothetical monopolist will be
assumed to pursue maximum profits in deciding whether to raise the
prices of any or all of the additional products under its control. This
process will continue until a group of products is identified such that a
hypothetical monopolist over that group of products would profitably
impose at least a “small but significant and nontransitory’ increese,
including the price of a product of one of the merging firms. The Agency
generally will congider the relevant product market to be the smallest
group of products that satisfies this test.

In the above analysis, the Agency will use prevailing prices of the
products of the merging firms and possible substitutes for such products,
unless premerger circumstances are strongly suggestive of coordinated
interaction, in which case the Agency will use a price more reflective of
the competitive price.® However, the Agency may use likely future
prices, abgent the merger, when changes in the prevailing prices can be
predicted with reasonable reliability. Changes in price may be predicted
on the basis of, for example, changes in regulation which affect price
either directly or indirectly by affecting costs or demand.

In general, the price for which an increase will be postulated will be
whatever is considered to be the price of the product at the stage of the
industry being examined." In attempting to determine objectively the
effect of a ""small but significant and nontransitory’ increase in price,
the Agency, in most contexts, will use a price increase of five percent
lasting for the foreseeable future. However, what constitutes a “small
but significant and nontransitory” increase in price will depend on the
nature of the industry, and the Agency at times may use a price increase
that is larger or smaller than five percent.

1.12 Product Market Definition in the Presence of Price Dis-

crimination .
The analysis of product market definition to this point has assumed
that price discrimination—charging different buyers different prices for

10. The terms of sale of all other prod- 11. For example, in a merger between
ucts are held constant in order to focus  retailers, the relevant price would be the
market definition on the behavior of con-  retajl price of a product to coosumers. In
sumers. Movemeots in the terms of sale for  the cage of o merger among oil pipelines,
;ther pn;ducu, u m{ result frr:;n u:tl_:e 58 the relevant price would be the tariff-—the

avior of producers of those pi , are i portati g
accountad for in the analysis of competitive U STt
effects and entry. See Sections 2 and §.
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would be large enough that a hypothetical monopolist producing or
selling the relevant product at the merging firm’s location would not find
it profitable to impose such an increase in price, then the Agency will
add the location from which production is the next-best substitute for
production at the merging firm’s location,

In considering the likely reaction of buyers to a price increase, the
Agency will take into account all relevant evidence, including, but not
limited to, the following:

(1) Evidence that buyers have shifted or have considered shift-
ing to relative changes in price or other competitive variables;

(2) Evidence that sellers base business decisions on the prospect
of buyer substitution between geographic locations in response to
relative changes in price or other competitive variables;

(3) The influence of downstream competition faced by buyers in
their output markets; and

(4) The timing and costs of switching suppliers.

The price increase question is then asked for a hypothetical monopa-
list controlling the expanded group of locations. In performing successive
iterations of the price increase test, the hypothetical monopolist will be
assumed to pursue maximum profits in deciding whether to raise the
price at any or all of the additional locations under its control. This
process will continue until a group of locations is identified such that a
hypothetical monopolist over that group of locations would profitably
impose at least a “small but significant and nontransitory” increase,
including the price charged at a location of one of the merging firms.

The “smallest market” principle will be applied as it is in product
market definition. The price for which an increase will be postulated,
what constitutes a “small but significant and nontransitory” increase in
price, and the substitution decisions of consumers all will be determined
in the same way in which they are determined in product market
definition.

1.22 Geographic Market Definition in the Presence of Price
Discrimination

The analysis of geographic market definition to this point has
adsumed that geographic price discrimjnation—charging different prices
net of transportation costs for the same product to buyers in different
areas, for example—would not be profitable for a hypothetical monopo-
list. However, if a hypothetical monopolist can identify and price differ-
ently to buyers in certain areas (“targeted buyers”) who would not
defeat the targeted price increase by substituting to more distant sellers
in response to a “small but significant and nontransitory’” price increase
for the relevant product, and if other buyers likely would not purchase
the relevant product and resel] to targeted buyers," then a hypothetical

12. Thisarhitrazeixinheren\‘.ly imposal-  difficult where the product is sold ou a
ble for many services and is particularly  delivered basis and whare transportation

e
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regulatory approvals, and testing. A significant sunk cost is one which
would not be recouped within one year of the commencement of the
supply response, assuming a "small but significant and nontransitory”’
price increase in the relevant market. In this context, a “small but
significant and nontransitory’’ price increase will be determined in the
same way in which it is determined in product market definition, except
the price increase will be assumed to last one year. In some instances, it
may be difficult to caleulate sunk costs with precision. Accordingly, when
necessary, the Agency will make an overall assessment of the extent of
sunk costs for firms likely to participate through supply responses.

These supply responses may give rise to new production of products
in the relevant product market or new sources of supply in the relevant
geographic market. Alternatively, where price discrimination is likely so
that the relevant markst is defined in terms of a targeted group of
buyers, these supply responses serve to identify new sellers to the
targeted buyers. Uncommitted supply responses may occur in several
different ways: by the awitching or extension of existing assets to
production or sale in the relevant market; or by the construction or
acquisition of assets that enable production or sale in the relevant
market, .
1.321 Production Substitution and Extension: The Switching or
Extension of Existing Assets to Production or Sale in the Rele-
vant Market

The productive and distributive assets of a firm sometimes can be
used to produce and sell either the relevant products or products that
buyers do not regard as good substitutes. Production substitution refers
to the shift by a firm in the use of assets from producing and selling one
product to producing and selling another. Production extension refers to
the use of those assets, for example, existing brand names and reputa-
tion, both for their current production and for production of the relevant
product. Depending upon the speed of that shift and the extent of sunk
costs incurred in the shift or extension, the potential for production
substitution or extension may necessitate treating as market partici-
pants firms that do not currently produce the relsvant product

If a firm has existing assets that likely would be shifted or extended
into production and sale of the relevant product within one year, and
without incurring significant sunk costs of entry and exit, in response to
a "small but significant and nontransitory” increase in price for only the
relevant product, the Agency will treat that firm as a market participant,
In assessing whether a firm is such a market participant, the Agency will

e

14. Under other analytical approachss,
production substitution sometimes has been
reflected in the description of the product
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graguts description of those markels as a
matter of canvenience.
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1.42 Price Discrimination Markets

When markets are defined on the basis of price discrimination
(Sections 1.12 and 1.22), the Agency will include only sales likely to be
made into, or capacity likely to be used to supply, the relevant market in
response to a “small but significant and nontransitory’’ price increase.

1.43 Special Factors Affecting Foreign Firms

Market shares will be assigned to foreign competitors in the same
way in which they are assigned to domestic competitors. However, if
exchange rates fluctuate significantly, so that comparable dollar calcula-
tions on an annual basis may be unrepresentative, the Agency may
measure market shares over a period longer than one year.

If shipments from a particular country to the United States are
subject to a quota, the market shares assigned to firms in that country
will not exceed the amount of shipments by such firms allowed under the
quota.® In the case of restraints that limit imports to some percentage of
the total amount of the product sold in the United States (i.e., percent-
age quotas), a domestic price increase that reduced domestic consump-
tion also would reduce the volume of imports into the United States,
Accordingly, actual import sales and capacity data will be reduced for
purposes of calculating market shares. Finally, a single market share
may be assigned to a country or group of countries if firms in that
country or group of countries act in coordination.

1.5 Concentration and Market Shares

Market concentration is a function of the number of firms in a
market and their respective market shares. As an aid to the interpreta-
tion of market data, the Agency will use the Herfindahl-~Hirschman
Index ("HHI") of market coucentration. The HHI is caiculated by
summing the squares of the individual market shares of all the partici-
pants.” Unlike the four-firm concentration ratio, the HHI reflects both
the distribution of the market shares of the top four firms and the
composition of the market outside the top four firms. It also gives
proportionately greater weight to the market shares of the larger firms,
in accord with their relative importance in competitive interactions.

The Agency divides the spectrum of market concentration as mea-
sured by the HHI into three regions that can be broadly characterized as
unconcentrated (HHI below 1000), moderately concentrated (HHI be-
tween 1000 and 1800), and highly concentrated (HHI above 1800).
Although the resulting regions provide a useful framework for merger
analysis, the numerical divisions suggest greater precision than is Ppossi-

18.  The constraining effect of the quota  + 20 super2 + 20 super2 = 2600}, The
on the importer's ability to expand sales is M1 vanges from 10,000 (in the case of a
relevant to the evaluation of potential ad-  pyre monapoly} to a number approaching
verse competitive effects. See Section 2. zero (in the case of an atomistic market),

17, For example, & market consisting of  Although it is desirabls to include all firms
four firms with market ahares of 30 per-  in the calculation, lack of information about
cent, 30 parcent, 20 percent and 20 percent  small firms i not critical because Fuck
haz an HHI of 2600 (30 super2 + 30 super?  firms do not affect the HHI significantly,
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1.52 Factors Affecting the Significance of Market Shares and
Concentration

the likely future competitive signifi
or the impact of a merger, The following are examples of such situations.

1.521 Changing Market Conditions

Market concentration and market share data of necessity are based
on historical evidence, However, recent or ongoing changes in the

or ongoing changes in market conditions in interpreting market concen-
tration and market share data,
1.522 Degree of Difference Between the Products and Loca.
tions in the Market and Substitutes Qutside the Market

All else equal, the magnitude of potential competitive harm from a

hypothetical monopolist would raige price by exactly five percent.
2. The Potential Adverse Competitive Effects of Mergers

2.0 Overview

' Other things being equal, market concentration affects the likeli-
hood that one firm, or a small group of firms, could successfully exercise
market power. The smaller the percentage of total supply that a firm
controls, the more severely it must restrict its own output in order to
produce a given price increase, and the less likely it is that an output
restriction will be profitable. If collective action is necessary for the
exercise of market power, as the number of firms necessary to control a

|
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price-elevating and output-limiting terms of coordination is greater the
more the firm is able profitably to expand its output'as a proportion of
the sales it would obtain if it adhered to the terms of coordination and
the smaller is the base of sales on which it enjoys elevated profits prior
to the price-cutting deviation.™ A firm also may be a maverick if it has
an unusual ability secretly to expand its sales in relation to the sales it
would obtain if it adhered to the terms of coordination. This ability
might arise from opportunities to expand captive production for a
downstream affiliate.

2.2 Lessening of Competition Through Unilateral Effects

A merger may diminish competition even if it does not lead to
increased likelihood of successful coordinated interaction, because merg-
ing firms may find it profitable to alter their behavior unilaterally
following the acguisition by elevating price and suppressing output.
Unilateral competitive effects can arise in a variety of different settings.
In each setting, particular other factors describing the relevant market
affect the likelibood of unilateral compstitive effects. The settings differ
by the primary characteristics that distinguish firms and shape the
nature of their competition.

2.21 Firms Distinguished Primarily by Differentiated Products

In some markets the products are differentiated, so that products
sold by different participants in the market are not perfect substitutes
for one another. Moreaver, different products in the market may vary in
the degree of their substitutability for one another. In this setting,
competition may be non-uniform (i.e., localized), so that individual
sellers compete more directly with those rivals selling closer substi.

tutes.®

A merger between firms in a market for differentiated products may
diminish competition by enabling the merged firm to profit by unilateral.
ly raising the price of one or both products above the premerger level.
Some of the sales loss due to the price rise merely will be diverted to the
product of the merger partner and, depending on relative margins,

sellers may formally bid agninst one anoth.
uct design or quality is significant, a firm is o for the business of a buyer, or each buyer
more Hkely to be an effective maverick the may elicit individual price quotes from mul-
greater is the sales potential of ity products tiple seliers. A seller may find it relatively
among custorners of its rivals, in relation to inexpensive to meel the dermands of partic-
tha sales it would obtain if it adhered to the ular buyers ar types of buyers, and relative-
terms of coordination. The likelihood of ex- ly expeasive to mset others’ demands. Com-
pansion respooses by a maverick will be petition, again, may be localized: sellers
anslyzed in the same fashion as uncommit. cornpete more directly with those rivals
ted entry or committed sniry (see 3ections  having similar relative advsatages iz serv.
1.3 aud 3) deyp ing on the ; af ing particular buyers or groupe of byyers,
the sunk costs entuiled in expansion. For example, in open outcry auctions, price
21. Similarly, in some markels sellers is determined by the cost of the second
are primarily distinguished by their relative lowest-cost sellar. A merger involving the
advantages in serving different buyers or first and second lowest-cost sellers eould
groups of buyers, and buyers negotiate indi- cause prices to riss to the conatraining level
vidually with seliers. Hers, for sxampls,  of the next lowest-cost seller,

20. Similarly, in a market whers prod-

.““_g
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2.212 Ability of Rival Sellers to Replace Lost Competition

A merger is not likely to lead to unilateral elevation of prices of
differentiated products if, in response to such an effect, rival sellers
likely would replace any localized competition lost through the merger
by repositioning their product lines.?

In markets where it is costly for buyers to evaluate product quality,
buyers who consider purchasing from both merging parties may limit the
total number of sellers they consider. If either of the merging firms
would be replaced in such buyers’ consideration by an equally competi-
tive seller not formerly considered, then the merger is not likely to lead

to a unilateral elevation of prices.
2.22 Firms Distinguished Primarily by Their Capacities

Where products are relatively undifferentiated and capacity primari-
ly distinguishes firms and shapes the nature of their competition, the
merged firm may find it profitable unilaterally to raise price and sup-
press output, The merger provides the merged firm a larger base of sales
on which to enjoy the resulting price rise and also eliminates a competi.
tor to which customers otherwise would have diverted their sales. Where
the merging firms have a combined market share of at least thirty-five
percent, merged firms may find it profitable to raise price and reduce
joint output below the sum of their premerger outputs because the lost
markups on the foregone sales may be outweighed by the resulting price

increase on the merged base of sales.

This unilateral effect is unlikely unless a sufficiently large number
of the merged firm’s customers would not be able to find economical
alternative sources of supply, i.e., competitors of the merged firm likely
would not respond to the price increase and output reduction by the
merged firm with increases in their own outputs sufficient in the
aggregate to make the unilateral action of the merged firm unprofitable,
Such non-party expansion is unlikely if those firms face binding capacity
constraints that could not be economically relaxed within two years or if
existing excess capacity is significantly more costly to operate than

capacity currently in use,®

3. Entry Analysis

3.0 Overview

A merger is not likely to create or enhance market power or to
facilitate its exercise, if entry into the market is so easy that market
participants, after the merger, either collectively or unilaterally could
not profitably maintain a price increase above premerger levels. Such

23, The timeliness and likelthood of re- 24. The timeliness and likelihood of
positioning responses will be analyzed using non-party expansion will be analyzed using
the same methodology as used in analyzing  the same methodology as used in analyzing
uncommitted entry or committed entry (ses  uncommitted or committed entry (see Sec-
sections 1.3 and 3, depending on the signif-  tions 1.3 and 3) depending on the signifi-
icance of the sunk vcosts entailed in reposi- cance of the sunk costs entailed in expan-

sion,

tioning.
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incumbent control, makes it impossible for entry profitably to achieve
the necessary level of sales, Also, the character and scope of entrants’
products might not be fully responsive to the localized sales opportuni-
ties created by the removal of direct competition among sellers of
differentiated products. In assessing whether entry will be timely, likely,
and sufficient, the Agency recognizes that precise and detailed informa-
tion may be difficult or impossible to obtain. In such instances, the
Agency will rely on all available evidence bearing on whether entry will
satisfy the conditions of timeliness, likelihood, and sufficiency.

3.1 Entry Alternatives

The Agency will examine the timeliness, likelihood, and sufficiency
of the means of entry (entry alternatives) a potential entrant might
practicelly employ, without attempting to identify who might be poten-
tial entrants. An entry alternative is defined by the actions the firm
must take in order to produce and sell in the market. All phases of the
entry effort will be considered, including, where relevant, planning,
design, and management; permitting, licensing, and other approvals;
construction, debugging, and operation of production facilities; and pro-
motion (including necessary introductory discounts), marketing, distri-
bution, and satisfaction of customer testing and qualification require-
ments.™® Recent examples of entry, whether successful or unsuccessful,
may provide a useful starting point for identifying the necessary actions,
time requirements, and characteristics of possible entry alternatives.

3.2 Timeliness of Entry
In order to deter or counteract the competitive effects of concern,

entrants quickly must achieve a significant impact on price in the
relevant market. The Agency generally will consider timely only those
committed entry aiternatives that can be achieved within two years from
initial planning to significant market impact.”” Where the relevant prod-
uct is a durable good, consumers, in response to a significant commit-
ment to entry, may defer purchases by making additional investments to
extend the useful life of previously purchased goods and in this way
deter or counteract for a time the competitive effects of concern. In these
circumstances, if entry only can occur outside of the two year period, the

Agency will consider entry to be timely so long as it would deter or
counteract the competitive effects of concern within the two year period

as well as the mer '
: . ger-induced .
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3.4 Sufficiency of Entry

Inasmuch as multiple entry generally is possible and individual
entrants may flexibly choose their scale, committed entry generally will
be sufficient to deter or counteract the competitive effects of concern
whenever entry is likely under the analysis of section 3.3. However,
entry, although likely, will not be sufficient if, as a result of incumbent
control, the tangible and intangible assets required for entry are not
adequately available for entrants to respond fully to their sales opportu-
nities. In addition, where the competitive effect of concern is not uniform
across the relevant market, in order for entry to be sufficient, the
character and scope of entrants’ products must be responsive to the
localized sales opportunities that include the output reduction associated
with the competitive effect of concern. For example, where the concern is
unilateral price elevation as a result of a merger between producers of
differentiated products, entry, in order to be sufficient, must involve a
product so close to the products of the merging firms that the merged
firm will be unable to internalize enough of the sales loss due to the
price rise, rendering the price increase unprofitable.

4. Efficiencies (as revised on April 8, 1397)

Competition usually spurs firms to achieve efficiencies internally.
Nevertheless, mergers have the potential to generate significant efficien-
cies by permitting a better utilization of existing assets, enabling the
combined firm to achieve lower costs in producing a given quantity and
quality than either firm could have achieved without the proposed
transaction. Indeed, the primary benefit of mergers to the economy is
their potential to generate such efficiencies.

Efficiencies generated through merger can enhance the merged
firm's ability and incentive to compete, which may result in lower prices,
improved quality, enhanced service, or new products. For example,
merger-generated efficiencies may enhance competition by permitting
two ineffective (e.g., high cost) competitors to become one effective (e.g.,
lower cost) competitor. In a coordinated interaction context (see Section
2.1), marginal cost reductions may make coordination less likely or
effective by enhancing the incentive of a maverick to lower price or by
creating a new maverick firm. In a unilateral effects context (see Section
2.2), marginal cost reductions may reduce the merged firm's incentive to
elevate price. Efficiencies also may result in benefits in the form of new
or improved products, and efficiencies may result in benefits even when
price is not.immediately and directly affected. Even when efficiencies
generated through merger enhance a firm's ability to compete, however,
8 merger may have other effects that may lessen competition and
ultimately may make the merger anticompetitive,

The Agency will consider only those efficiencies likely to be accom-
plished with the proposed merger and unlikely to be accomplished in the
absence of either the proposed merger or another means having compa-
rable anticompetitive effects. These are termed merger-specific efficien-

T
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adverse competitive effects from Section 2, and the timeliness, likelihood,
and sufficiency of entry from Section 3—the greater must be cognizable
efficiencies in order for the Agency to conclude that the merger will. not
have an anticompetitive effect in the relevant market, When the poten-
tial adverse competitive effect of & merger is likely to be particularly
large, extraordinarily great cognizable efficiencies would be necessary to
prevent the merger from being anticompetitive,

In the Agency's experience, efficiencies are most likely to make a
difference in merger analysis when the likely adverse competitive effects,
absent the efficiencies, are not great. Efficiencies almost never justify a
merger to monopoly or near-monopoly.

The Agency has found that certain types of efficiencies are more
likely to be cognizable and substantial than others. For example, efficien-
cies resulting from shifting production among facilities formerly owned
separately, which enable the merging firms to reduce the marginal cost
of production, are more likely to be susceptible to verification, merger-
specific, and substantial, and are less likely to resuit from anticompeti-
tive reductions in output. Other efficiencies, such as thoge relating to
research and development, are potentially substantial but are generally
less susceptible to verification and may be the result of anticompetitive
output reductions. Yet others, such as those relating to procurement,
management, or capital cost are less likely to be merger-specific or
substantial, or may not be cognizable for other reasons.

5. Failure and Exiting Assets
5.0' Overview

Notwithstanding the analysis of sections 1-4 of the Guidelines, a
merger is not likely to create or enhance market power or to facilitate its
exercise, if imminent failure, as defined below, of one of the merging
firms would cause the assets of that firm to exit the relevant market. In
such circumstances, post-merger performance in the relevant market
may be no worse than market performance had the merger been blocked

and the assets left the markst.

5.1 Failing Firm

A merger is not likely to create or enhance market power or
facilitate its exercise if the following circumstances are met: (1) The
allegedly failing firm would be unable to meet its financial obligations in
the near future; (2) it would not be able to reorganize successfully under
Chapter 11 of the Bankruptcy Act;® (3) it has made unsuccessful good-
faith efforts to elicit reasonable alternative offers of acquisition of the
assets of the failing firm™ that would both keep its tangible and intangi-
ble assets in the relevant market and pose a less severe danger to
valued use outside the reievant markst or

38. 11U.S.C. 1101~1174 (1988),
equivalent offer to purchase the stock of the

38, Any offer to purchase the assots of
the fuiling firm for & price above the liqui-  failing Arm—will be regarded o5 a reason-
dation value of those axsets—the highest  able altarnative offer.




8.2 Failing Division 3
A simj i
imilsr argument can be made for “failing” divisions as for failing ' ‘ Appendlx D

firms. First, upon applying appropriate cost allocation rules, the divisios . .' JR— - —
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1. Intellectual property protection and the antitrust laws

General principles
2.1 Standard antitrust analysis applies to intellectual property

2.2 Intellectual property and market power
2.3 Praocompetitive benefits of licensing
3. Antitrust concerns and modes of analysis
3.1 Nature of the concerns
3.2 Markets affected by licensing arrangements
3.2.1 Goods markets
3.2.2 Technology markets
3.2.3 Research and development: Innovation markets
3.3 Horizontal and vertical relationships
3.4 Framework for evaluating licensing restraints

General principles concerning the Agencies’ evaluation of licensing
arrangements under the rule of reason

4.1 Analysis of anticompetitive effects
4.1.1 Market structure, coordination, and foreclosure
4.1.2 Licensing arrangements involving exclusivity
4.2 Efficiencies and justifications
4.3 Antitrust "“safety zone"
Application of general principles
5.1 Horizontal restraints

&4

1. Thess Guidelincs supersede section 12 in Part I of the U.S. Department of
Justice 1988 Antitrust Enforcement Guide-

8.6 in Part I, ''Intellectual Property Licens.
ing Arrangements." and cases 6, 10, 11, and  lines for International Operations.
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