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.wann.._emdﬁn.. wﬁ” ﬂ.wwhﬂnﬂmﬂ _m..“.n i . CTTTTT 7T 7 The main concern of this book is with the rules schich govern the discharge
London E14 9FT T of contracts by supervening events in English law: but it also has a
Txpeset b Mendip Commrunications Lid, comparative dimension. In particular, it exploTes the differences berween
T Fome Semerselz 0 . English and American law in dealing with the problems of such discharge. -
?E&Mi bound in Great Britainty D “This compar:. is of particular interest since iz this subjeci there has been .
ertnolls Lid, Bodmin ’ ' no fundamental parting of the ways between the Two systems, as there has |
Reprinted in 1995 : been. for example, in the common law relating 3o third party beneficiaries.
. , L . The differences have been more subtle. the solt=Gons provided by American - - .
No natural forests were disiroved 1o make - T law being often Tore flexible, or more widely avizilable, than those provided e
_ this product only farmed tiniber was nsed , by English law. The existence of such differences in systems which have
_and weds replanted. started from common principles necessarily leads 1o the question whether
) o English law might not have something. to learn -from transatlantic
A CIP cawlogue recard for this T developments; and once that question had been, put it became natural to .
book is avaitable from the British Library - ’ , : extend a similar enquiry to certain solutions znd concepts developed in
) o . European civil law systems. That enquiry i) of more than academic
TSBN 0591 308500 ° LI Lo importance now that some of these concepts czn be said 10 be infiltrating”
. into Engiish faw as a result of the implementation by the United Kingdom of
. - . EC Directives which are impart based on such concepts. Some of this
publication is acknowledgettas -~ legisintion isdiscussed in the text, which also cor.sidersteléevantprovisions of
i o - the Vienna Convention on the International Sz%¢ of Goods. even though at
any Form of be the dme’ of writing this has not been ratifiec by the United Ringdom.
without prios writen - -Account s zlso .E.wnz.oﬂ material from a rumber of Commonwealth
e leating under the Copyright. Designs and ..:.._.nc..d_n.co:u..a.,ﬁ:n the ook thus contains cornparative &o:ﬁ:.m_ it does
Copright Licensing ..am...nﬂ..ﬁ_w_n_mﬂ.m.:wm;__n wrms ofa ficenle'issued by the . not cinim to be a fullscale comparative study; cn the present lopic such a
reproduction. Application for vn_.ﬂia__ﬂn“w:”wcv.::m and; or reprographic sty could scarcely have been undertaken in 2 book of reasonable Jength.
including permission o repraduce extracys msnw,:n_. use of coprright mageral Ce e Its main focus is on Englich law and it refers to other systems only insofar as
made to the publishers. Full acknawledgement of ,.n_“%:c__mrnn.ﬂ works shaltbe " " ° “they can provide suggestions which deserve consideration (though not
must be given, futhor. publisher and saurce necessarily acceprance) in the further development of English law. - ’
_Some comment should be made on the tide of the book. On a narrow
ST ) view. it might be thought that it deals with “ferce mmajeure” only in Chapter 12, - -
N o . o which' discusses express provisions for supervening events. But such
. . . - __ provisions have become so prevalent that referenice to them is made in many -
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Co Com T = " dffiér-Chapters:and in this sense “force majevsd” constiutes a récurning
L ﬂzwqum_ o e mmmen e : ... subtopiciothe main theme of frusration” Sl s UIT T
lous .. : ) s - Itis a pleasure to thank a fumber of institutiens without whose help this
. . s : - --- heok could not have been written, A seminar tanght at Southern Methodist

University School of Law gave me the opportunizy 1o explore jn some depth | ™
e principal differences between English and American law on the subject.-
The chance o continué with this work was pro=ided by an imvimtion from
the Ernst von Caemmerer Gedichtnissiftung. waich resulied in avisitto the -
Uhiiversity of Marburg and in the production of a short book in German. I
am partenlarly grateful for permission of the Stifiung and of Nomos-
Verlagsgesellschaft, the publishers of that book. eo make use of the resuls of
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L. Two CONFLIGTING PRINCIPLES ™ =

This bookis concerned with a conflict between two principles. The firstisthe

T D g 4 [ 18 g bt A e AR et = A IR T e g . .
PTCIPIE of safigtny of Eondrdct, sofhetime: expressed in the Larin maxim

pacta sun! servimda. ‘This principle insists on the literal performance of

conuracts in spite of the fact thar events occwrring afier the contract was .=~
. made have interfered #ith the performance of one party, or reduced its-

value to the other; it is based on the view that one of the principal purposes
of contract as a legal and commercial institution is precisely 10 allocate the
tisks of such events. It takeb the posidon that those risks, having been 50 .
allocated by the parties, should, as 2 general rule, not be re-allocated in a
different manner by the courts, On the other hand, the principle of sanctity
of contract, like many legal principles, is not considered 10 express an
absoute value. It is qualified by a counter-principle that parties who enter
intowontracts,often_do so on.the, basis.of certain shared, but unexpressed,
assumprinns.This counter-principle is also sometimes expressed in a Latin
phrase, rebus sic stantibus. Tts effect isin certain cases to discharge contractual
obligations because circumstances have changed since the conclusion of the
contract 5o as to destroy a basic assumiption which the parties had made
when they entered into the contract o

" IL No THEORY OF IMPOSSIBILITY |

__.. discussing the conflict between sanctity of contract and discharge by .
- Supérvening events, two further principles of the common law of contract

. ”.E_.ﬁz be kept in mind. The first is that most' common law systems have not
olowed the general civil law principle that there can be no contract to

Agreement 1o do an act impossible in jteelfisvoid™); criticised by Pollock, Principles of -

ﬁuawn.n__ (13th ed ), p, 299.

do_ '

“For a different statutory approach, see Indian Contract Act 1872, s.56 (“An .
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render the performance in

: 1-002 ROD!
. ——e—— _ : .whatis mﬁmommw&nn erc&mw..mua nulla ovmmnauuw. This civil law positon has objection o an award of damages for failing to
e — ...beem repeatedly rejected in English law. As1ong ago as 1708 HoltC.J.sad & -;  queston. The closest English law analogy 1o the civil law rule that -
that “whef ‘2 man witl for a waluable consideraton undereake to do 2n ~ " impossibility leads t0 nullity of an obligadon is to be found in the rule of
5 impossible thing, though it cannot pe performed, y&t he shall answer in ’ equity that “the court does not compel a person ™ do whatis ._Bvomm.&__n..o. .
A &wﬁmmﬁ.i In modern ases, sratements are similarly to be found to the ie that it wilt refuse in such a case to .o_.mnn.mvnn._mn m.ni.oawnon.z m:..&.g. U :
- _ effect that English 1w Mﬂmvﬁmnm@mmﬁu..ﬁhmmoﬁi&:m thar parties G, - refusal does not, of Course, preciude an award of damages. Looked atin this
q .. .. o . cfectel erter_inio 3, CCRUES “requiring of them, 19,80, Hew way, the divergence benveen civil i common lavrin cases of impossibility is :
“iRpoSibIE;” The Haicmenss which asserl the n i e systemns of -~ less striking than may at frst sight appear; for in some "-ases in which an - - ] )
Omrmmncmw to do the impossible, and those asserting the (possible) validiey - = obligadon is regarded by civil lawyers mm<o._w.won impossibility the partywhe™ * e T
.. of such obligations in commaon _._us.umwﬁ:._m.nnmnq for the MOst partio casesof had promised [0 do the impossible thing fnav be liable in mwn_ww es, & w e e
4 = .wﬁ_nnnanuzavcm&vﬁﬁ... They are, therefore, noLous prime concern in this because he wasat faultin concluding the contract when he knew. o%w‘:“u mw - -
. book, which deals with cases of mﬁvn.ﬂ.ns.:...mmBﬁ.omw..U:._Q.Hwnnn arendeed - ~ have known, of the impossibiliy, (though sometimes such .:wdE . = T R
-co o many cases in which such fupervening) mgmh%wwm_.mm”,wwuwm arded by e ‘i - regiricted to compensate the other party for his reliance loss)''; of w.nnw.cm—m | |
- ncﬂwa‘oﬁ._ws&w&vm.ﬂwwy_wﬂwmwmmwmmm ETRULiLis By o means invariably so - _the terms of the conuact art considered 1o include “a. guarantee z._n :
. m.wmmmm.%:uon ToAv s665 1o GTealer difficultyin holding a party liable performance was (oF would be) possible'™; or becaust mo“,n un et : ; =
- ~where his performance has become impossible, than it holding him liable respansible for the vaommE_mQ.: The first of these bases of :%&w&. g - -
L .~ “where the .—EmomEEQ existed ab initio. The explanation for this difference - scarcely apply to cases of supervening impossibility (whichare our no,:wa.mwwa - :
-7 pepween Givil and common Taw lies in the approach of the two groups of but the second and third may well apply to auch cases. i SO -
systems o remedies. In civil faw u,...m_..naw enforced performance is assumed - - LT .
. o be the primary remedy,’ and i obviously inappropriate when the T - - . .
_ ' - performance in question is, oF has become, ._EvoM&En..;wm maybesoever . ILE. STRiCT ConTRACTUAL LT \RILITY T IER. o
. when the maﬂc&wvwmq results from what w2 common lawver would appeal _ ° . ’ - ST
10 be aplain breach® in such cases civil law will oftent reach the same ».E.E,n.uwi.. S The second peint selates to the standard of, :m.nm.mda and here itis important . 1-003
onsible for the impossibility 0 .nwnmrum._mn that. at commeon 1w, T E._._prm.mwmmﬂwnﬂ ﬂunonﬁwm&w phy o I - .
- _surigy liability; that s, a party may m,u_\mw;.wmmmmsm.mmmﬂ,m.uonwﬂ his Elure of — Do
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mwmv.n...n:r_mg such cases, the contract is not dischargedsluck of faulris nota

A L A s e e

sufficient (though it Is & hecessary). condidon for the operation of the -
petrine of discharge. It does not follow that such contracis can never be’
discharged by supervening events, Thus the case in which goods cannot be
shipped becanse shipping space is unavailable may be conmasted withonein’ . - 3
which the port of shipment designated-in the contract isdeswoyed byan - —
earthquake: there can be litile doubt that in the latier ¢ase the confract ~ ~
would be discharged. The distincion between the 1wo situations can be N

- explained bysaying that the seller undertakes to obzin shipping space, but

that neither party undertakes that the port will continue 10 exist. The latter
 point s simply an assumpiion, made by both pastics, on which performance =
of the contract depends. Even tie undertaking to obtzin shipping space
_ does not extend 1o all imaginable situations: it has, for example, been heéld -
" that the doctrine of discharge could apply where mos: of the shipping space
_which was expected to he available for transporting the goods from the
" country of origin to that of the contractual destination had been -
requisitioned during the First World War, thus wholly disrupting the
seaborne trade between those countries for 2 period of some years.'" The: =
crucial factor here was that of delay: the contract expressly provided-for - 2
suspension where performance was *hindered,” and it was held that

_._.. _.petformance need not be resumed when some years later shipping ..

" conditions retuned to normal. A similar point ean be made in relation to
the failure of a charterer to provide a cargo. His liability for such failure is

T b o il T Ml b
strict™; but & he provides the citgg the Contract may e discharged asa result

eveénts bevond his conirol, such dssirikes at e

STdeTays in loading caiised By events .
port of loading.” Apain it can be said,that.hg chifterer, underikessthat
there will be 2 cargo, bist not that manpower will be available 10.load it,
ANSUSER W3 of staling the distinction 1s to say thata congracting party akes,”
the risk of some evenis,of the kind here considered {ificavalabiliy of the
“goods, or of shipping space} but not 5 others {prolonged disrupdon of .
cotmmiinications dil to war, delajs caused by suikes): thus it has been said

that Em‘m-mw.um‘m:%mwmwmm ‘on whetherthe party claiming to be discharged .

i 2 v i L -
or hias nov).taken “the risk SFhe conungency s occuiTence.™ BULis., =t

ect. HnREIpruL;Ir can, refer, either.to. risk

risk allocation bylawsOn the formér view, -~
1 put forward abote, under which the result -

s, with 1

_m Lewis Emanuel € Sor Ltd. . Sammut [1952] 2 Lloyd's Rep. £29. - R

¥ Acelylene Co: of G.B. v. Canadm Carbide Co. (1922) 8 Lloyd's Rep,456; and see-post,-

% Syriedad Financiera ele. v Agrimpes ele={The Aelio) [1961] A.C. 135 {overruled on
another point in E. L. Oldenderff & Co. GmbH v. Tradax Export SA (The Johanna
Gldendorf) [1974] A.C. 479); Kowasaki Steel Corp. ¥. Sardoi! SpA (The Zuhio Maru} .
[1977] 2 Lloyd's Rep. 552; ¢f. Hills v. Sughrue (1846) 15 M. & W, 252 (where the
shipowner underteck to supply the cargo and this undertaking was described 3t p-
261 as “absolute”). - ’ T ' :

.,u:.w.”_,aaasa_.amagnamnsv;.q.m.wmwm.maﬁw.ma cnmmruaan?.h_.,
mwl.ccmu_.b.t.. o - R ) T .

4
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dependson the undertakings of the parties with respect to the event. On the

— latter view, it simply restates the problem of drawing the borderline berween
strict liability and discharge, without carrying any further the process of

determining where and how thar line should be drawn. N

‘TLJ PO T n‘.:.u:..f ....1.\“1
3 - [
V. CONTRAGTUAL LIABILITY BasED ON FauLT ™7

doctrine of discharge and cases in which contraciual liability is based on

fault. These are cases in,which a party s.vc:umcsmn_.ﬁwnbnoﬁnloau
service or to achieve some resule is not liable if he has exercised reasonable

care in rendering the service, or if he has used due diligence to bring about.

the result. If that party complies with that standard, but the result specified
or expected by the other party i$ not achieved, then the former partyis notin
- - breach. This is often the pasition where professional senvices are renderad,
e.g. by a surgeon who conducts 2n operatioR OF by a lawyer who represents

his clientin ingatron.” Similar reasoning may apply WHere The achieverment- -

of the result is prevented by some supervening esént; For examipie, a
conleact may require a party o use due diligence io.pbtain the consent o a
third party, necessary te its-performange or to the use intended to be m=de |
by the other party of its subj ect-marter. This would be the position where the
contract. fequired-2 party-to obtain.an.exporL, &7 import e or 10,
obtain planning permission or some other form of official consent, Refusal
.o?c% consent may be, or result {rom, 2 supervening event, suchasachange

~in the policy of the planning or licensing authority.?) If the party who was

required by the contract to make the reasonable effors does miake them zrid

.. nevertheless fails to abtain the requisite consent, heis under no :mmuwﬂ Bui

the reason for this is not that the supervening event has discharged him from

his duty of diligence: itis rather thathe has performed that duty.” The point _

is of practical significance since the legal consequences of discharge by,
supervening events for which a party is not responsible, and of discharge by
_performance,” differ “significanthy: " in particular, the legislation which -
specifies the effects of discharge by impossibility and frustration® do not
apply 1o discharge by performance. Again the possibility exists that in cases

« - - -of the kind just described the contract may be discharged by supervening

events. This is true, not only in the obvious case where the effect of such an

- Mauriee [1986] Q.B, 644.

o Post, § 8-011.

.+ 2 eg. Maritime National Fish Lid. ¥. Ocean Traulers Ld. [1985] AC.524. ~ ="

» Semjomin’s Sale of Goeds (41h ed.), § 18-163, and post, § 8-016.

- Wnnoa_n impessible of performance or been othenwise frustrated” and so would not
over the situation discussed in the textatn, 24 supra”™ ; ’

_ The preceding discussion concerns the borderline between strict liability - 1004
“"" anddischarge; butitisalso necessary torefer to the relationship between the

[1964] Gh. 506; Eyrev. Measday [1986] 1 All E.R. 488; Tharev.

See the discussion of A, V. Pound & Co. Ltd. v. M. W. Hardy Inc. [1956} AC.588in ,

- The Law Reform {Frustrated Contacts) Act 1943 applies “where a contract .. . has -
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" SUPERVENTNG,AND ANTECEDENT EVENTS S

he L

e Q%Qh&d .worm.ﬁﬁuﬁ. & Sons Lid. X where a nonﬂumm.ﬂs.mwluww

LT eventls to prevent the party who is under an obligaton of diligen g Sank . oht adefor
pursuing the course of conduct which he rﬁ.mﬁmnmwww,ms o perform: &g~ % : the sale of 2 London warehouse which the purchaser (as the véndor knew)’ )
_ where a party, who had mb..ammm%mm.no,mm,mmmwmmwmwﬂwﬁ.ﬂb&unanﬂr&, gltis 7 - - ' intended to redevelop. Before the contract was made, a mof.ngaw.w”a.., official == . v - -
7 equally e where, though that course of conduct is not prevented, the : had decided that the warehouse ought 10 be Tisted as 2 building of special - ‘
- " event makes it impossibie 10 achijeve the object 10 be attained: e.g. wherea architectural or histaric interest. But the actual listing only took place after . ..
contract .odmmna a seller to make reasonable efforts to-obtain an export the conclusion of the contract: its effect was to make 1t very much harder to- P
licence, and the export of such goods of the ‘contract description was theri " obtain permission to Tedevelop, and {accrding to the purchaser's 37 o
absolutely prohibited. In cuch a case the seller would not heboundevento - evidence) to reduce the value of the property by some £1,500,000 below the - R
make reasoniable efforts, foritis settled that he is under no liabiliyifhe can contract price of £1,710,000. The Court of Appeal held that the purchaser . IETETE
.. ... showthatthe Ticence would cermainly have been refused, evenifhehad hade was not entitled to relief on the ground either of mistake or of frustration. - 0T
e- . . such efforts.™ : , . e e eem ) The point here to be emphasised is that these o doctrines were considered FA
ST T e e e I i - T, " as separate grounds for relief, and that it is implicitin this approach that one _
S - e - T e T . of them might have prevailed even though the other was rejected. Yet the
PR V. ST-PERVENING AND ANTECEDENT FAarsTs: FRUSTRATION AND i ~ ... distinction Vetween their respective factual bases would have been-a fine-
: . : . ~ MISTAKE oo L one, and to make legal ‘cgnsequences depend on such fine- factual -

B TR S L e I distinctions might be thought undesirable. e
1-005 ..Olﬁ... concem in this wmm.w is with the effect.on contracts of § nmnﬁ_numam - . Nevertheless, the analogy between initial invalidity on the ground. om. .

d}%ﬂnﬁl%lr‘%-.&iﬁh o) el L

events, e, wilh evenis whick oceur after the conctusion of the contrack, L he * mistake and discharge under the doctrine of frustration is w.gﬂwwmmﬁ.ﬂ.ﬂm -

e antece mwﬁ,ﬁﬂmﬂ%ﬁ”ﬁ.ww.mm,ﬁmw.mm,,mﬂﬁmm%wﬂﬁmﬂﬁwﬁﬁw placeatthe 1} - number of reasons. One can point, in particular, to three distinctions . o
" time of contracting, is governed by principles which ndy in some respects be_ = between the two doctrines, and also make 2 point about their historical™" - L E
" related to those which apply to supervening events,” butitis submitted that- =~ . Gevelopment. i : ) " AT
"L the two sets of ﬁinninm are nevertheless disdnet. The lmmmmmnnmoz. fne Sagee e ..Eﬁ ma_.. n:mau.nzos H.nw.*.q..nm o ms.n state of mind of the vwﬂﬁmm.‘ﬂ..m.bﬁnhh 1-006 e
English rerminology, can be summed up by saving that antecedent events T {7 ﬁw&%wmﬁﬁﬁ%@%b ,mﬂpmm.m‘cmm;fm&mpwﬁavmm uv,n“_ apalogous .G....Hﬁmmwnai?mwru S SO
P . may make the contract void for mistake, while sy ervening events may . . nullifies mo_w_.mma..,m%mmmmmmma ed as Mmﬁﬁ@m&.ﬁ&ﬂﬁmﬁkﬁﬁg@Mgmiwmﬂxhl.. R
- discharge it by frustration. For example, in 2 number of the coronatiot _misizke %m..wmmwtmwm_nﬂmw.woaﬁm suk _mmwﬂ.ﬁw.ﬁ.mmw..mmr tfie con mﬂnﬁvwﬁwﬂ in - ;
- cases, 10 be fieiieed T Chapter 7, CONUACIS, Were discharged When, aer "1 tfie fiction of hwwwwwurmhwamwmfmmmmmhwr;&m,mwwmmﬂmmmﬁsi.mm%%m%%wﬁm P
FmAiad been made, the processions were ancelled ?® In one of these cases, VeliEfin the Wmﬁnbm%rﬁmw(mmmmm.owwﬁwﬁm‘..F.:.. in fact thatstate ofaffarsdoes -
however, the processions had {unknown to the partes) alceady been i ;Mwh.mm.mr e.g-in the existence of the st tmatter, when in fac .mrﬁmnwn\ o
o - cantelled when the contract was made, and the coniract was held o bevoid- .2 gtrofed. If the parues entertain no such belief, their state of mindcannot  ~ §
i for mistake: this shows thatmistake can consist of a beliefas g the future, s + bedescribed as mistake; the Jaw relating 10 the effect of mistake on conuacts _ -

distinguishes between indifference and mistake.” In cases of .B.Hms._mm_ itis R

also a requirement for relief that the mistake must induce the coniract)

~_ The position is different in cases of actial or alleged "discharge by, - o o
_ Hustration, where the parties.often have no affirmative belief e
. wHieh iy have tKen I ~iholly by surpiise: THey Hedd it 1
m.,.nump.@.%‘m.oémn...“_,_m“...‘wm_m,mnm bon...msnmnna.‘__om,..w..nw:w.,wmzaﬂvmmoﬁ.@_ﬁ..nfm‘wNmﬁn PRSI
.. {Ratpatties should be denied relief in respect of antecedefit obstacles to oD

long as it is already false at {he time of contracting. One can, in reladon to
these cases, also make the point that the line berween antecedent and
SUpervening events is not always easy to draw. It s, for examiple, ot wholly
clear on which side of the line a case would have fallen if the contract had
been made after the King had fallen ill, but before his illness had been %
diagnosed or found o be sufficiently serious to warrant the vomﬂoa.ﬁnnan L
of the Coronatign. A somewhat similar poidtaroseind melgemated Inuestment

o 7, where bath frustration and mistake wete considéred. - e TP R
8 .. .1 Cf Gillmany. Gillman (1946) 174L.T.272 {where the courtwas coficerned with the | u
=% L 2 3PE m.m md._m_mwn required to substaptiate the plea of non est gsan":iwuumr.‘.m:..... A
5577 T Thisininherent in the noton that the'mistake “nullifies ... €o isetit™(Belly. Lever -0 7
. Tirement that - .

- Tooom i o L ¥19773 1 W.LR 164 of. mw.m.o Smith 9&@,@%.?1&4. b.w.manwwﬂ..n.v.@ &

RO . % Ges Re Anglo-Russian Merchant Traders and Jokn Batt &7 Co. ﬁggyhﬁ.ﬂm.ﬁu w“
o : K.B. 679; Benjamin’s Salt of Goods {4th ed.), § 18154, e :
PR ¥ Cf Pollock, Principles of Contract {15th ed.), p. 246; Anson, Principles %%.Qa o . A Bros Led. [1932] A.C. 161,217) and also in the definition of the T&

Contract (19th ed.), p- 354 this view is nio longer found in more recent editions of % .- 7 the mismke must be “fundamental’ Inrelation 1o a mistake as to.qualig this; itis "=~

Aqson: see now 26th ed, P 440, restricting the operation of the dogtrine 0L TEER L submitted, means that the mistake must relate to a quality by reference towhich - - - ot
ST discharge to “supervening’ events. Cf. also Lord Haldane dissenting) in Bank Ta EEE U the parties have identified the subject-matter: Treitel, The Law of Contrac{thed.),
S . Lad. . Arthur Capel & Co. (1919 AC. 435, 445. 7 - o p. 253. The requirement of inducernent appears More explicity. in relation io
T ® Pogt, §§ 7-005 10 7-018. - - oo - oo misiake which negatives consent (or “mutsal” mistake): see, £.£. AfEsEiev, Evirohean
® Griffith v. Brymer (190%) 19 TLR 434, o . A.E.W:SR Soc. (1869) 21 LT, 102; Feltowes v. Guydyr (1 o T
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£ LT performance merely because they did Boraffirmatively believe that such .5 | ~glrcumstances _occurring after the conclusioaof an. e
a -~ obstacles did not exist.* But, whatever the ground of such relief may be, it~ g4~ Indeed, the polintis so clear thiat o attempt has ever

cannot be mistake,> wn&m.nm:mwﬁiunnOmdmmnm noother ground for reliefin Act to cases of mistake as to gircumstances in existence at the time of

i iieew. . such cases.™ Nor, for reasons to be discussed below, should it do so. - F contracing. . " ! . e ) . C e

; ~-- i - Thegsecond disipciia n Telates to the legal effects of the two dog ines. - & The third peintisofamore practical nature. It is said o be arequirement  1-007. ST
NURE Mistake makes a;contractvoid® b initio, Whi € frustration only dischargesit .2 of invalidity. on..the, ground, of  misteke: Ximat: the. mistake. must. be. S

wm- =+ i ith effect from the occurrence of m.mw.ﬁ..cﬂm@m.m:ex it ICfollows thatno- . ;|- “fundamental, and the same expression is used 1o make the point thatitis.
. " .+~ icrion can be brought to enforce “ry obligation alleged to have been |~ - ofa indamenial changsafsiroumsiancesaichbrings the docuine of
. impidsed by a contract which is void for mistake; while such actions canbe =} .- discharge into Emw.d Byt the word_“fundamenral” is used w..ﬂi...&wm«u..mﬁi«mm
arisen under a frustrated ¥ - contract with many shades of meaning; and the use of this single word to

. uuoemee .. brought in respect of obligations_ which have
] contract before the time of &mnwmnmm.&. The latter proposition has been

=+ 77 - < modified by statute in respect of money payable before discharge,” but this ..
| d in any event does not

refer to tests of mistake and frustration should not obscure the fact that the
. . standards of “fundamentality” required for their operation are distinct. One
- ..t 71 pmodification is subjéct to significant exceptions* an : 7 may concede thatif the degree of difference berween facts as they are and as
extend to a number of other applications of the principle that-obligations. T they are supposed to be is fiiciendy serious o amount to a fundamental
accrued before discharge remain enforceable.! Moreover, insofar as the -~ ’ mistake, then the same degree of difference beoween facts as they are at the -
Seffects of dischiarge are now regulated by the provisions of:the Law Reform _time of contracting and as they. subisequently rirn out to be (ByTeason ofa . -
& E%wcwmmm@g amm% a %ummgmr mwnm%m\ those provisions clearly mmﬁgﬁo,. : supervening event) willalso be ..Emmnmmu&. serious to discharge the contract
SUpevEnIng evenis: in the -words of secton 1(1) they apply, “where a2’ “i ~under the &Onﬁnn of frustration. But the-'converse is -by no means '
contract ... has become impossible  of periormance or been otherwise = necessarily true. Two illustrations may be givenin mcwmmod. of thissuggestion.”
.7 frustrated and the partes thereto have for thatreason been discharged from First, we have already noted that in Griffithv. Biysrer, oné of thé coronation -
U Tuither performance of the contract..;..” These words clearly contemplate . cases, 2 contract was held void for mistake on the ground that the- ~
e g e by supervening events:and the whole structiireof theActis based . 7" Coronation had aready bieen postponed whes: the partics, without being; 5
on the assumption that_discharge occurs by reason “of 'a_change of avare of this fact, entered into the contract. Since that decision, however, -
o . e T S the scope of the docwine of mistake as to e subject-matter has been S,
_.restrictively interpreted in Bellv. Lever Bros Ltc..” and itis an open queston e

. S oA 5T A mp = e om0

. t--- - whether Griffithv. Brymerhas survived that decision of the House of Lords. 7. -

.. | ®35ee] for example, Kinzer Construction Co.v. State 193 N.Y'S. 46 (1910), discussed post, - =% | - . T 7 has ! . d
s § 3°056- i - . ) : Doubts were indeed at ane time also expressed about Krellv. Flenm,®wherea _
wi 't . %1n the United States the American Law Instinue’s Restatement of the Law, 2d, = contract which had been made before the Coronation was postponed was
S ... Contracts (hereinafter Restatement 2d), Chapter 11, § 266 provides for reliefin _~ | held to have been frustrated by the postponement; but these doubts have - -+
S e ‘such cases of antecedent obstacles; such reliefis evidently regarded as disunct from - "2 not Enﬁmmm.a Secondly, we shall see thatin the Suez cases (to be discussed e
+7 . therelieffor mistake provided forin Chapier 6 of the Restatement 2d: if it were not S ) in Chapter .@n# was held that contracts of sale and coniracts of carriage were * -

.. notfrustrated by the closure of the canal, since the difference between
... camying the goods via Suez.and via the Cape ‘was not sufficiently ©. "
. “fundamental.” Such cases do not rule out the possibility that a contract of

carriage might be friistrated by the blocking of 2 contemplated route where .-

- so regarded, a crossTeference to the latter Chapter which is made in Chapter 11at
7 p.310 andin § 266 Comment awould have sufficed. In the Kinzer case, supran. 83;° =

- the obstacle to performance was antecedent, but the authorites relied on asa - %
ground. of discharge were all cases of supervening impossibility. It i also
srthy ‘that U.C.C,, 82615 (which provides for “Excuse by Failure of.

' notewo
“T ~ Presupposed Conditons”) is stated 1o apply in cases of “unféreseen _supervening -
circumstances” (Comment 1). By contrast, s.2-613 (which deals with the effectof -

- .‘ — T e - = ¢ .
1o “.r.mam the frequent use in.the Act of the phrase “before the time of discharge™ this
T clearly conitémplaEgevenis occiirring after the coaclusion of an effective contract. -
b :,mnn .H_”nmﬂnr The Low of Contract {(8th ed.), pp. 248 e seq. oo e .
. &g British Movietonenas Lid. v. London and District Cinemas [1952] A.C. 166, 185, Sir

Lindsay Parkinson Ltd>v: Commissioners of Works 11949] 2 K.B. 632, 667, both~”

= ST eGacualey to Identified Goods™) “applies whether the goods were already destroyed ..
- o o athefime of contracting without the knowledge of the partics or whether they aré.
© 0 T T destroyed subsequenty ... (Comment 2). : R L

e o=~ =% Contrast the Kinzer_ case supra, ni..33, with,

MDongld . Corporation of .:“ﬁﬁmma.:f .<

Sl (1802) 9TLR2L,230. . T T : " ome - . :
. TET 798 A csociated Japanese Bank (fnternational) Lid. v. Crédit du Nord S411989) 1 W.LR. 253, - w%ws...mw% Davis Contractors Ltd. v. Fareham U.D-C. {1956] A.C. 696, 722, and see -
L TomTITRT T ogpg vttt Tt R PR 3 . .‘.. o ol . . .- ) e . o - )
S ect of the event is not clear 2s soon 35 1 (1903) 19 T.L.R.'434, gnte § 1-005. ~ o

- =~ 3 pygt-§ 15-010. For-cases in which the
_occurs, see post, Chapter . L. :
... "% gee the example given post, § 15010 . . © ¢ .
. ¥ Reform (Frustrated Contracts) Act 1948,s.1 {2); post, § 15044
# Ibid. 5.2(5), post, §§ 15067 el seq. . oL -

Lo :
inadieiliveriptiutiiiry T 1982 ALCUTBNL L AT T T . ; TITIIIITLU
; MM.QMS v. Brymeris cited with apparent approval in Firosa Spolka Akgjnav. Fairbairn..

o -awson Chmbe Borbour Lid. [1945] A.C. 32,82, 2= o
(1503] 2 KB, 740. . )

izl - ..
Post, §§ 7-010 10 7-013. Tl DT e

¥ See post, § 15-056...
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€Tdwell dogs not refer 10 cases of an tecedent impossibility such as Cotcturier,

%7 yge of the only route remaining open would requiire the carrier to rendera -

"% performance “fundamentally” different from that which he would have ' Hasl,. which had been decided only seven years earlier. It is notiz® -
necessary here o enter into the debate whether Couturier v. Hastie was E:

- rendered, had he been able o use the contemplated route. Yetitis highly 1 .
unlikely that the contractwould be held void for mistake if the contemplated  * . indeed a case of mistake® or one which turned on the construction of the .,

route had (without the knowledge of the parties) been already blacked . | ’ conmract™ The pointhereis simply that itwas concerned with an antecedent. .
when the contract was made. Such contrasting examples form the basisfor  ~7°f = obstacle to performance, and that it was not regarded in Taylorv. Caldwellas =" e
the submission thata stricter standard of what is “fundamental” isappliedat . relevant to the development of the emerging doctrine of discharge by

© " common lawin cases of alleged mistake than in cases of alleged frustration” . _ supervening events. ) . .
It is submitted that this distinction can be justified on the practical ground ~ ° [ __ | The preceding discussion is concerned with the different effects of .- 1908
that it is easier to discover present facts that to foresee the fusure, and antecedent and supervening obstacles under the common law doctrines of- - - -~
noﬁn.mmvcd&um:.nwmmmﬁ to discover existing obstacles to performance thanto - .. mistake and frustration. It rernains to consider the effect, in the present _ - .

J.l-i—. .. foresee or guard.against obstacles which may arise in the future. It should . context, of the equitable rules relating to mistake, and in particular the .-

i - therefore occasion no surprise that references to the doctrine of “absolute - . eHeciofthe somewhat controversial equitable jurisdiction to set a contract--—- R
contracis™! and to Paradine v. Jane* (0 be discussed in Chapter 2)  |° °~ aside where both parties have entered into it undera mistake,® even though™; ~

continued to be made in cases of antecedent impossibilit,™ even after the - that mistake is mot “fundamental” in the narrow common law sense .
.. basis of the modern doctrine of discharge by supervening impossibility was - established in Beflv. Lever Bros, Ltd.® Itis certainly arguable that the fypes of 5 - :
_mambﬂn.isa.. Omﬂw.mm.iﬁmo:ozmn.\.ﬁmnlarwﬂmmnaa which were not only

-, * miswke for which equity gives relief are so broadly defined as to include all:
in existence but also known to the parties at the ime of contractng cannot

-. . evens which, if they occurred after the contract, would frustrate it. Indeed
be relied on as grounds of frustration.”
1008  The differences so far listed appear to support the judicially expressed

the definition of mistake for this purpose may actually be wider than thatofa:. . . o
thange of circumstances whicl is sufficiently serious or “fundamental” to ‘ o
= .. view that mistake and frustration are “different juristic concepts “inihat - __ brng the doctrine of frustration into play. It can also be said that the.
.7 theyare bipugh iR gpETation by drcumstances which difter significantly equitable jurisdiction resembles frustration in that it does not declare theri. ..
from each other (and differ not only Tn respect of HE T Arwhichthe " contract void, but only voidable. But it is submirtted that the differences ~—z; = -1
to different legal benween the equitable jurisdiction and frustration are far more significant

obsmadle to performance arises), and in Ihat they give rise

" gffects. The same view is also supported by one curious Eu.mmw..mﬁmﬂm?wmod..... I thanthese pointsof superficial resemblance. In the first place, the equitable . . :
- “sfthe matter. The origin of the doctrine of discharge by supervening events - - jurisdicion is discregonary,” while once a frustrating eventis found to have =~ -t T
lorv. Caldwell” ] occurred the contract is automatically brought 1o an end,¥ without any * :

isgenerally raced back to the judgmentof Blackburn J. in Tay
~_ in 1863. Only four years later, Blackbur J. delivered the judgmentofthe _© | ... “scope for judicial discretion. Secondly, the equitable jurisdiction is toset the
. court in the leading mistake case of Kennedy v. Parama Reval Mail Co.Bbut = |- contract aside on ferms® while frustration leads to total discharge ™ Itis true; | ‘
that judgment contzins no reference 1’ Taglorv. Caldwell even though that : that, under the Law Reform (Frustrated Goniracts) Act 1943, the court has' ¥
. case was cited by counsel in the Kennedy case.” Nor js there any referenceto =2 certain discretionary powers 1o make adjusunents in respect of expenses S
- - - Taylorv. Caldwellin Cliffordy. Waits™® a case which was also concerned with N Jincurred”™ and valuable benefits conferred’ under frustrated contracts. But -2 ¢
antecedent impossibility, even though in that case the result resembled these powers have only a limited scope, and in cases to which theydonet.. . .- -~ .
it T Taylory. Caldwellin that the impossibility did. on the true constructon of the ) .awmmﬁa English courts have no analogous power 0 make adjustments art’ ¢
- contract, provide the defendant with an excuse.. Conversely, Taylor ¥ ~ commeon faw. C_.anm the equitable jurisdiction in cases of mistake, the courtzy - -5 w0 < M

——

® ¢f, Jan Albert (HR) Led. 5. Shu Kong Germent Faclories Ltd, (1622 HELR 317 |
. Post, §§ 2-001 et seq. oo ST e
3 (1647) Aleyn 286, post, § 2-002. - N Lo -
- 2B e in Clifford v. Watts (1870} LR, 3 C.P. 577, 586, and see paif § 2-033.
. ¥ (1863) 3 B. & 5. 826, post, § 2-024. e e
55 McAlpine Humbereak Lid. v. McDermott International fne. (19973 58 BILR. L.~
- Joseph Constantine 55, Linev. Inperial Smelting Corp. Lid. (19427 A.C. 154,184 o Bell
<o ¥, Lever Bros. Iid. [1932) A.C. 161, 237; Filrosa Spolka Akcifra v. HE._&E.E Lawson ..
Combe Barbour Lid. [1843) A.C. 82,800~~~ = = oomm s o LT LT
" Supra,m. 34 : .
* (1867) LR. 2 Q.B. 350. :
. # [hid. ag p. 381. B Ll
—- - ®(1870) LR 5CP.577. ; R

% 71856) HLC, 673. - B S o ,
-7 T Berrow, Lane & Ballard Lid, v. Phillips & Co.. Ltd: [1929] 1 KB, 574,582 (*failure of-+:- - L T i
R ﬂno.mmin_.mmon.u:n_ mistake™). T P - "
S - DAupah 7SLOR 47 SRR o - :
| . P See Treitel, The Low of Contract (Sth ed.), pp..276, 281285 (where furthers: - = -
 Teferences to the cases and ather literature on the subject are given). ) e
= 11932) A.C. 161; Treitel, op. cit., pp. 2:49~257. o
= Mills . Fox (1887) 37 Ch.D. 153, ca e e
Post, § 15002, -+ < coomne i oe :

Solle v, Butcher {19503 1 K.B. 671; Grust v. Bailey {1967] Ch. 532, esp. at p. 545."

—
PRIV

3

= Post, § 15-000.
S 5.1(3) proviso, post, § 15039,
s.3(3), post, § 15-051. :
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v.. Tnayeven givé'a party the option of upholding the contraet on'terms which

- remove or atleastreduce the prejudice suffered by the other party asaresult
of the mistake.” There is no similar power, even under the 1943 Act, to make
suchan .oaon.mn cases of frustration. Finally, itis possible that the exercise of
the equitable Jjuiisdiction in cases of mistake may be restricted to cases in
M..u.:nr msmw party claiming relief was not at fault,” and in which it was !
unconscientious® for the other party to insist on his rights under the ~

) contract after becoming aware of the mistake.™ The former restriction may

be compared with’ the rule that™a party cannot rely on “self-induced”

fruswration™; but the conscience of the party resisting discharge is never

ﬂn.mm_..@.na as an issue in cases in frustration. The equitable principles of . :

a.xmﬁ_hn. no ﬂ.amm than those of common law, "are therefore (though mn:.. -

m_m.nwnsﬂ._.nmha:& ‘radically different from the concept of discharge by

supervening events under the docwine of frustraton. ‘

--

..“ See the authorities cited in n. mm. ,Ehﬂn,. ’

- Solle v. m..ﬁnws. (1950] 1 K.B. 671, 693; Harrison & Jones Lid, v. Bunlen & Lancaster
~'Lid. [1953] 1 Q.B. 646, 654; Laurencev. Lexcoust Holdings Ltd. [1978] 1W.LR.1128; |
- ‘b—uhg‘nm@n [1983] 2 Lloyd's Rep. 313, 318; Associated fapanese Bank Intenational -
. Ltd. v. Crédit du Nord 54 [1988] 1 W.L.R. 255, 270. .

_— - Teg E:nmﬁ.enf.. Giddings (1817) 4 Price 135; Bellyesv. Maynard (1882) 46 L.T. 766; i
el : - but see Riverlate Properties Ltd. v. Paul {1975] Ch, 133, 140-141. <L u
. . Post, § 14001 T o . -
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CHAPTER 2

DEVELOPMENT | |

£

. L Tre DOCTRINE OF PARADINE V. JANE .

(1) Introductien - . T T
Paradinev. Jané is generally regarded as the a2utherity for what has become-. 2001 -
. known as the doctrine of absolute contracts. The case was frequéntly cited in——- -
Iater decisions in which the court held tha: supervening events had not
-discharged a party from the contractual obligztion in sui;and it continued.. . .
so 1o be cited even after Taylory. Caldwell? which is now generally considered-~ - '~
1o have established -the doctrine of discharge by supervening events, a o
doctrine which has come in English law to be known as the doctrine of
frustration.? Account must also be taken of the fact that many of the actual
- decisions inwhich Paradinev. Janewas applied arestill regarded as good law.!
In diseussing that case, a number of questions therefore present themselves:
what actually was decided? what subsequent applications were made of the ..
decision? and iow much of what was decided {ir the case itself and in later .. - - -
applications of it) still surives? The ensuinz discussion is confined to the™ R
first two of these questions; the third will be considered after we have . . .. -
discussed the impact of Taylorv. Caldwell =~ Do e

(2) The decision itself

- The fact in Paradinev. Janewere thata tenant ofa farm under a 21-year lease’ . 2-002
had, about six years after the commencement of the lease, been dispossessed.... - -
for just over two years by act of the King's enemies, so that he was preverted’ "
from taking profits of the land. Irwas held that he was nevertheless liable in
debt for rent under the lease in respect of the period during which he wasso— -

! (1647) Aleyn 26; Kiralfy, A Source Book of Englist Law, P22
- 2(1863) 3 B. & 5. 826. o

3 For the various meanings of “friistration,” see pest §§ 20 w0 2-050. ~
- % See post, §§ 2-033 to 2-034, 11-002, 11-014 10 11017, oo




